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Ashburner’s Principles of Equity, 1902 ... 

Aspinall’s IMaritime Law Case's, 1870 — (current) 

Atkyns’ Reports, Chancery, 3 vols., 1730—1754 
Ay litre’s New Pandect of Roman (Hvil Law 
AylifCe’s Parergon Juris Canonici Anglicani 


Eng. 

Aus. 

Aus. 

Can. 

Eng. 

Eng. 

Scot. 

Eng. 

Ind, 

Ind. 

Ir. 

Ir. 

Eng. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

N.Z. 

S. Af. 
Eng. 
Aus. 
Scot. 

Ir. 

Eug. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


B. 

B. & Ad. 

B. & Aid. 

B. & C. ... 


Barber’s Gold Law 

Barnewall and Adolphus’ Reports, King’s Bench, 5 vols., 1830 — 
1834 ... ... ... ... ... ••• ... ... 

. Barnewall and Aldcrson’s Beport.s, King’s Bench, 5 vols., 1817 — ■ 
1 

L *«• •«« «»• *»« ••• ••• 

. Barnewall and Cresswell’s Reports, King’s Bench, 10 vols., 1822 


B. & C. R. (preceded by 
date) 

B. S. ..» ... « 

[3. 0.. R. ... ... . 

E3. Dig. ... 

3. L. R. ... ... . 

3. L. R. A. C 

13. L. R. P. C 

(3. L. R. Sup. Voi. 

B. R. A 

3. W. C. O 

3ac. Abr. 

Bail Ct. Cas. 


Reports of Bankruptcy and Companies Winding up Cases, 1918 
— (current) (e.ff., [1918 — 19] B. & C. R.) 

Best and Smith’s Reports, Queen’s Bench, 10 vols., 1801 — 1870 
British Columbia Reports ... 

Bose’s Digest 

Bengal Law Reports 

Bengal Law Reports, Appeal Coses 

Bengal Law Reports, Privy Council 

Bengal Law Reports, Supp. Vol. ... 

Butterworths’ Rating Appeals, 2 vols., 1913 — 1925 
Butterworths’ ‘Workmen’s Compensation Cases, 1907 — (current) 
Bacon’s Abridgment 

Bail Court Cases (Lowndes and Maxw'oll), 1 vol., 1852 — 1854 


S. Af. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Ind. 

Ind. 

Ind. 

Ind. 

Ind. 

Eug. 

Eng. 

Eng. 

Eng. 
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BaOd Baildon’e Select Oases in Chancery (Selden Society, Vol. X.) 

Ball & B. ... ... Ball and Beatty’s Reports, Qiancery (Ireland), 2 vols., 1807— 


Bankr. & Ins. B. 
Bar. & Am. 

Bar. & Aust. 
Bam. Ch. 

Bam. K. B. 
Barnes ... 

Batt. . ■ . . ■ I 
ISeat. ... . . I 

Beav. 

Beav. & Wal. ... 

Beaw. 

Bell, C. C. 

BeU, Ot. of Sess. 


Bankruptcy and Insolvency Reports, 2 vols., 1853 — 1855 
Barron and Arnold’s Election Cases, 1 vol., 1843 — 1846 
Barron and Austin’s Election Cases, 1 vol., 1842 
Bamardiston’s Reports, Chancery, fol., 1 vol., 1740 — 1741 ... 

Barnardiston’s Reports, King’s Bench, fol., 2 vols., 1726 — 1734 
Bamesj^Notes of Cases of Practice, Common Pleas, 1 vol., 1732 

Batty’s Reports, King’s Bench (Ireland), 1 vol., 1825 — 1826 
Beatty’s Reports, Chancery (Ireland), 1 vol., 1813 — 1830 

Beavan’s Repoits, Rolls Court, 36 vols., 1838 — 1866 

Beavan and Wolford’s Railway Parliamentary Cases, 1 vol., 
1846 ... ... ... ... ... ... ... ... 

Beawes’s Lex Mercatoria ... 

T. Bell’s Crown Cases Reserved, 1 vol., 1858 — 1800 

R. Bell’s Decisions, Court of Session (Scotland), 1 vol., 1790 — 


Bell, Ct. of Sess. fol. 

Bell, Diet. Dec. 

Bell, Sc. App. ... 
Bollewe ... 

Belt’s 8up. 

Beni. 

Ber. 

Bing. 

Bing. N. C. 

Biss. Sm. 

Bitt. Prac. Cas. 

imt. Jiop. in Ch. 

BJ. Com. 

131. D. A Osb. .. 


Bli. N. S. 

Bluett 

Bom. 

Bom. A. C. 

Bom. Cr. Ca. 

Bom. O. 0. 

Bos. P. 

Bos. & P. N. R. 

Bolt. 

Bourke ... 

Br. &■ Col. Pr. Cas. 
Bract. 

Bro. Abr. 

Bro. C. C. 

Bro. Ecc. Rep. ... 

Bro. N. C. 

Bro. Pari. Cas. ... 
Bix). Supp. to Mor. 

Bra. Synop. 

Brad. & Bing. ... 

Brad. & P. 

Braun 

Brawn. & Lush. 


R. Bell's Decisions, Court of Session (Scotland), fol., 1 vol., 1704 

170o ... ... ... ... ... ... ... ... 

S. S. Bell’s Dictionary of Decisions, Court of Session (Scotland), 

2 vols., 1808—1833 

S. S. Bell’s Scotcli Appeals, ITousc of Lords, 7 vols., 1842 — 1850 
Bollcwe’s Ca.ses ie/np. Richard II., King’s Bench, 1 vol. 

Belt’s Supplement to Vesey Sen., Chancery, 1 vol., 1740 — 1750 
Bcnloc’s Jieports, Common Pleas, fol., 1 vol., 1357 — 1579 
Benloe’s (or Bcndloe’s) Reports, King's Bench, fol., 1 vol., 

1440—1027 

New Brun.swick Repoi+s (Bej-ton) 

Bingham’s Keports, Common Plea,s, 10 vols., 1822 — 1834 
Bingham’s New Ca.ses, (Common Pleas, 0 vols., 1834 — 1840 ... 

Bissot and Smith's Digest 

Bittleston’s Practice Cases in Chambers under the Judicature 

Acts. 1873 and 1<S7,5, 1 vol., 1875—1870 

Biiileston's T{<‘por(s in Chambers (Queen’s Bench Division), 

1 vol., J8<sa — 1884 

Blackstoue’s (.’ommcnt.aries 

Blackham, Dundtrs, and O.sborne’s Reports, Practice and Nisi 

Ih’ius (Ireland), 1 vol., 1840 — 1818 

Bligh’s Reports, House of Lords, 4 vols., 1819—1821 

Bligh’s Reports, House of Lords, Ncav yeries. 11 vols., 1827 — 
1837 ’ 

Bluett’s Isle of Man Cases 

Bombay High Court Reports !, ]]] 

Bombay Reports, Ai^pellatc .Jurisdiction 

Bombay Reports, Crown Cases 

Bombay Reports, Oi iginal Civil Jurisdiction 

Bosanquet and l^ullcr’s Reports, Common ncas, 3 vols., 1790 — 

BosanqueL^and Puller’s New^ Reports, Common Pleas, 2 vols., 

Bott’s Laws Relating to the Poor, 2 vols.’ 6th ed., 1827 !!! 

Bourke ’s Reports ... 

British and fblqnial Prize Cases, 3 vols., 1914—1919 ..! 

Bracton De Legibus et Consuetudinibus Anglise 
Sir R. Brooke’s Abridgement 

W'. Browm’s Chancery Reports, 4 vols., 1778 — 1794 !!! !!! 

W. G. Brooke’s Ecclesiastical Reports, Privy Council, 1 vol., 
1850 — 1872 

Sir R. Brooke’s Now Cases, 1 vol., 151.5—1558 

J. Brmvn’s Cases in Parliament, 8 vols., 1702 — 1800 

B* Brown s Sujiplement to Morison’s Dictionary of I-)ocisions, 

Court of Session (Scotland), 5 vols 

M. P. Brown’s Synopsis of Decisions, Court of Session (Scot- 

land), 4 voLs., 1532—1827 

Broderip and Bingham’s Reports, Common Pleas, 3 vols., 1819 

Broderick and Fremantle’s Ecclesiastical Reports, Privy 

Council, 1 vol., 1705—1864 ... 

Broun s Ju.sticiaiy Reports (Scotland), 2 vols., 1842—1845 ... 

Lushington’s Reports, Admii’alty, 1 vol., 1863 — 


Brawnl. 

Bruce 


Brownlow and Goldesborough’s Reports, Common Pleas, 2 

pai-te, 1.569— 1624 

Bruce s Decisions, Court of Session (Scotland), 1714—1715 ... 


Hog* 


Ir. 

Eng. 

Eng 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Scot. 

Scot. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 
Can. 
Eng. 
Eng. 
S. Af. 


Bug. 

Eng. 

Eng. 


Ir. 

Eng. 

Eiig. 

I. of M. 
Ind. 
Ind. 
Ind. 
Ind. 

Eng. 

Eng. 

Eng. 

Ind. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Scot. 


Scot. 

Eng. 

Eng. 

Scot. 


Eng. 

Eng. 

Scot. 
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B^oh* 

Bach. A. C. 
Buch&n.. . • • 

Buck 

Bull, N. P» 
BuLst, 


Buchanan’s Reports of the Supreme Ck>urt of the Cape of Good 

Hope, 1868 — 1879 

Buchanan’s Reports of Appeal Court (Cape) 

Buchanan’s Reports, Court of Session and Justiciary (Scot- 
land), 1806 — ^1813 

Buck’s Cases in Bankruptcy, 1 voL, 1816 — 1820 

BiiUer’s Nisi Prius (published, London, 1772) 

Bulstrode’s Reports, King’s Bench, fol., 3 parts in 1 vol., 1610 — 


Bunb. 

Burr, 

Burr. S. 0. 
Burrell ... 


Bunbury’s Reports, Exchequer, fol., 1 vol., 1713 — 1741 

Burrow’s Reports, King’s Bench, 6 vols., 1756 — 1772 

Burrow’s Settlement Cases, King’s Bench, 1 vol., 1733 — 1776 
Burrell’s Reports, Admiralty, ed. byMarsden, 1 voL, 1648 — 1810 


0. A. 
0 . & : 
C. B. 


C B. 

C. C. Ct. Cas. 

C. L. Ch. 

C. L. J. ••• 

C. L. J. N. S. ... 

C. L. J. O. S. 

C. Ij. r. ... 
tv. L. R. ... . . . 

C. L. T 

C. L. T. Occ. N. 

C. P 

C. P. I) 

C. P. D 

C. R. Idato] A. C. 
C. T. R 

C. W. N 

Cab. & El. 


Court of Appeal Reports, 3 vols., 1867 — 1877 ... 

CaiTington and Payne’s Reports, Nisi Prius, 0 vols., 1823 — 1841 
Common Bench Reports, 18 vols., 1845 — 18.56 ... 

Common Bench Reports, New Series, 20 vols., 1856 — 1865 ... 

Canadian Bankruptcy Reports Annotated, 1920 — (current) ... 
Central Criminal Court Cases (Sessions Papers), 1834 — 1913 ... 
Common Law Chambei’s ... 

Cape Law Journal ... 

Canada Law Journal, New Series, 1865 — (current) 

Canada Law Journal, Old Serie.s, 10 vols., 1855 — 1864 
Common Law Reports, 3 vols., 1853 — 1855 
Commonwealth Law Reports 
(Calcutta Law Reporter ••• . 

Canadian liaw ’JHrnes 

Canadian ]>aw 'I'imes, Occasional Notes ... 

Upper Canada Common Pleas 

Law Reports, Common Pleas Division, 5 vols., 1875 — 1880 ... 

Cape Provincial Division Reports 
Canadian Reports, Appeal Cases ... 

Capo Times Reports of the Supremo Court of the Cape of Good 
1 lope ... ... ... ... ... ... ... ... 

Calcutta W 'e(‘kly Notes 

Cabala^ and Ellis’s Reports, Queen’s Bench Division, 1 vol.. 


Cald. ;Mag. Cas. 


Cara. Cas. . . 

(’am. Prac. . . 

Camp. 

Can. Com. Cas. ... 
Can. Crim. Cas. 
(.’an. (laz;. 

(’an. Ry. Cas. 

Car. A Kir. 

(Jar. AM. 


Caldecott’s Magistrates’ Cases, 1 vol., 1776 — 1785 
Calthrop’s City of London Ca.ses, King's Bench, 1 vol., 
1 6 i 8 ... ... ... ... ... .. 


1609 - 


Cameron’s Supreme Court Cases ... 

Cameron’s Supreme Court Practice 
Campbell’s Reports, Nisi Prius, 4 vols., 1807 — 1816 
Commereial Law Reports of Canada, 4 vols., 1901 — 1905 
(’anadian Criminal Cases, Annotated, 181)8 — (current) 

Canadian Gazette ... 

Canadian Railway Cases ... 

C’arrington andKirwan’s Report s,Nisi Prius, 3 vols., 1813 — 1853 
Carrington and Marshman’s Reports, Nisi Prius, 1 vol., 1841 — - 


Car. C. L. 

Card. Doc. Ann, 

Carl. 

C’arp. Pat. Cas. ... 

(^AVl t, ... ... 

(’arth. 

Cary 

Cas. in Ch. 

Cas. Pract. K. B. 

Cas. Sett. 

Cas. temp. Finch 
(’as. temp. King 
(’as. temp. Talb. 

Cass. Dig. 

Ch. (preceded by date) 
Ch. Ap*p. 

Oh. C'as. m Ch. ... 


Ch. D. 

Ch. Rob. 

Char. Cham, Cas. 
Char. Pr. Cas. .. 
Chip. 


Carrington’s Treatise on Criminal Law ... 

Cardwell’s Documentary Annals of the Reformed Church of 
England, 2 vols., 1546 — 1716 ... 

New Brunswick Reports (Carleton) 

Carpmael’s Patent C’ases, 2 vols., 1602 — 1842 ... 

Carter’s Reports, Common Pleas, fol., 1 vol.. 1064 — 1673 
Cases on British North America Act (Cartwright) 

Carthew’s Reports, King’s Bench, fol., 1 vol., 1687 — 1700 

(’ary’s Reports, Cliancery, 1 vol. ... 

erases in Chancery, fol., 3 parts, 1660 — 1697 

Cases of Practice, King’s Bench, 1 vol., 1655 — 1775 

Cases of Settlements and Removals, 1 vol., 1685 — 1727 

Ca.s(‘s temp. Finch, Chancery, fol., 1 vol., 1073 — 1680 

Select C’ases temp. King, C’hancery, fol., 1 vol., 1724 — 1733 ... 

(^ases in Equity temp. Talbot, fol., 1 vol., 1730 — 1737 

C’assells’ Digest 

I.(aw Reports, Chancery Division, since 1890 (c.f/., [1891] 1 (Ji.) 
Ijaw Reports, CEancery Appeals, 10 vols., 1865 — 1875 
Choyce Cases in Chancery, 1557 — 1006 ... 

Upper Canada Chancery (Siambers Reports 
Law Reports, Chancery Division, 45 vols,, 1875 — 1890 
Christopher Robinson’s Reports, Admiralty, 6 vols., 1798 — 1808 
Charley’s Chamber Cases, 2 vols., 1875 — 1876 ... 

C'harley’s New Practice Reports, 3 vols., 1875 — 1876 ... 

New Brunswick Reports (Chipman) 
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S. Af. 
8. Af, 

Scot, 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

N.Z. 
Eng. 
ling. 
Eng. 
Can. 
Eng. 
Can. 
S. Af. 
Can. 
Can. 
Eng. 
A us. 
Ind. 
Can. 
('an. 
Can 
Eiig. 
8. Af. 
(ian. 

8. Af. 

Ind. 

Eng. 

Eng. 

Eng. 

Can. 

Can. 

Eng. 

Can. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Can. 

Eng. 

Can. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 
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Chit. ... ... Chitty’s Practice Reports, King’s Bench, 2 vols., 1770 — 1822... 

Cl. & Fin. ... Clark and Finnelly’s Reports, House of Lords, 12 vols., 1831 — 


Cl. & Sc. Dr. Cas. 
Clay . ... ... 

Clif. & Rick. 

Clif. & Steph. 

C o. A. ... ... 

Co. Ent. 

Co. Inst. 

Co. L. J. 

Co. Litt. 

Co. Rep. 

Coch. 

Cockb. & Rowe 
Coll. ... ... 

Coll. Jurid. 

Colles 

Colt. 

Com. ... ... 

Com. Cas. 

Com. Dig. 

Comb. 

Con. & Law. 

Cong. Dig. 

Const 

Cooke & Al. 

Cooke, Pr. Cas. ... 
Cooke, Pr. Reg. 

Coop. G. 

Coop. Pr. Cas. ... 
Coop, ieinp. Brough. 

Coop. icmp. Cott. 


Cor. ... ... 

Corb. & D. 
Corrcspondances Jud. 
Couper ... 

Cout. Dig. 

Cowp. 

Cox & Atk. 

Cox, a c. 

Cox, Eq. Cas. 

Cox, M, & H. 


Cr. & J. 

Cr. & M, 

Cr. & Ph. 

Cr. App. Rep. 

Cr. M. & R. 

Craw. & D. 

Craw. & D. Abr. C. 
Cress. Insolv. Cas. 
Cripps’ Church Cas. 
Cro. Car. 

Cro. Eliz. 

Cro. Jac. 

Cru. Dig. 

Cunn. 

Curt. ... ... 


Clark and Scully’s Drainage Cases 

Clayton’s Reports and Pleas of Assizes at Yorke, 1 vol., 1631 — 

Clifford and Rickards’ Locus Standi Reports, 3 vols., 1873 — 1884 
Clifford and Stephens’ Locus Standi Reports, 2 vols., 1867 — 1872 
Cook’s Lower Canada Admiralty Court Cases ... 

Coke’s Entries 
Coke’s Institutes 
Colonial Law Journal 
Coke on Littleton (1 Inst.) 

Coke’s Reports, 13 parts, 1672 — 1616 
Nova Scotia Reports (Cochran) ... 

Cockbum and Rowe’s Election Cases, 1 vol., 1833 
Collyer’s Reports, Chancery, 2 vols., 1844 — 1840 
Collectanea Juiidica, 2 vols. 

Colles’ Cases in Parliament, 1 vol., 1097 — 1713 
Coltman’s Registration Cases, 1 vol., 1879 — 1885 
Coniyns’ Reports, King’s Bench, Common Pleas, and Ex- 
chequer, fob, 2 vols., 1095 — 1740 
Commercial Cases, 1895 — (current) 

Comyns’ Digest 

Comberbach’s Reports, King’s Bencli, fob, 1 vob, 1085 — 1698 
Connor and Lawson’s Reports, Chancery (Ireland), 2 vols., 
1841—1843 


Congdon’s Digest 

(’onst’s edition of Bott’s Poor l^aws, 3 vols., 1807 
Cooke and Alcock’s Reports, King’s Bench (Ireland), 1 vob, 
1833—1834 


Cooke’s Practice Reports, Common Pleas, 1 vob, 1706 — 1717 
Cooke’s Practical Register of the Common Pleas, 1 vob, 1702 — • 
1742 ... ... ... ... ... ... ... ... 


O. Cooper’s Reports, Chancery, 1 vob, 1792 — 1815 

C. P. Cooper’s Reports, Chancery Practice, 1 vob, 1837 — 1838 

C. P. Cooper’s Ca.ses /cmp. Brougham, Chancery, 1 vob, 1833 — 

1 834 ... ... ... ... ... ... ... ... 


C. P. Cooper’s Cases /ewp. Cottenliam, Chancery, 2 vols., 1846 — 
1848 (and miscellaneous earlier case.s) 

Coryton’s Reports ... 

Corbett and Daniell’s Election Cases, 1 vob, 1819 
Corrcspondances Judiciaires 

Coupor’s Justiciary Reports (Scotland), 6 vols., 1868 — 18S5 ... 
Coutlees’ Unroported Cases 
Coutlees’ Digest 

Cowper’s Reports, King’s Bench. 2 vols., 1774 — 1778 ... 

Cox and Atkin.son’a Registration Appeal Cases, 1 vob, 1843 — 1846 
E. W. Cox’s Criminal Law Cases, 1843 — (current) 

S. C. Cox’s Equity Ca.ses, 2 voLs., 1745 — 1797 ... 

Cox, Macrae, and Hertslet’s County Courts Cases and Appeals, 
1 vob, 1846 — 1852 

Crompton and Jervis’s Rejiorts, Exchequer, 2 vols., 1830 — 1832 
Crompton and Mee.son’s Reports, Exchequer, 2 vols., 1832 — 1834 
Craig and I’hillijis’ Reports, Chancery, 1 vob, 1840 — 1841 
Cohen’s Criminal Appeal Reports, 1908 — (current) 

Ci’ompton, Mccson, and Roscoe’s Reports, Exchequer, 2 vols., 

A, Oc/w vt* «*« 


Crawford and Dix’s Circuit Cases (Ireland), 3 vols., 1838 — 1846 
Crawford and Dix’s Abridged Cases (Ireland), 1 vob, 1837 — 1838 
Cresswell’s Insolvency Cases, 1 vob, 1827 — 1829 
Cripps’ Church and Clergy Cases, 2 parts, 1847 — 1850... 

Croke’s Reporbs icmp. Charles 1., King’s Bench and Common 
Pleas, 1 vob, 1025 — 1041 

Croke’s Reports icmp. Elizabeth, King’s Bench and Common 
Pleas, 1 vob, 1582—1003 

Croke’s Reports temp. James I., King's Bench and Common 
Pleas, 1 vob, 1603 — 1025 

Cruise’s Dige.st of the Law of Real Property, 7 vols. ... 
(Mnninghani’s Repoi'ts, King’s Bench, fob, 1 vob, 1734 — 1735 
Curteis’ Ecclesiastical Reports, 3 vols., 1834 — 1844 


D. 

D. C. A. ... 
D. L. R. 


Duxbury’s Reports of the High Court of the South African 
Republic ... ... ... ... ... ... ... ... 

Dorion’s Queen’s Bench Reports ... 

Dominion Law Reports 


Eng. 

Can 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

N.Z. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Ir. 

Can. 


Ir 

Eng 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ind. 

Eng. 

Can. 

Scot 

Can. 

Can. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Can. 
Can. 
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Dfl-R • * • 

Dalr. 

Dan. ••• 

Dan. & LI. 

Dav. & Mcr. 

Dav. Ir. ... 

Dav. Pat. Ca3. 
Day 

Dea. & Sw. 

Deac. 

Deac. & Ch. 
Dears. & B. 

Dears. C. C. 

Dcas & And. 

De (ii. 

Do G. & J. 

J)e O. & Sm. 

D3 G. F. & J. 

Dc G. J. & Sm. 

De G. M. A G. ... 


Dolane 

Den. 

Diek. 

Dill. 

X )od>s. ... • • • 

Doniu'lly 

Donf^. Pil. Gas. ... 
Don|.?. K. B. 

Dow 

Dow A C’l. 

Dow. tV Ij. 

Dow. A IXy. K. Jl. 

Dow. <& By. M. ('. 
Dow. A Ky. N. P. 
Dowl. 

Duwl. N. S. 

Dr. A 

Dr. A AN'.'ir. 

Dra. 

Drew'. A Htii. 

1 ) rink water 
Drury temp. Nap. 

Drury temp. Sug. 

Dugd. Orig. 

Dual. (Ct. of Sows.) 

Dunning 

Durio 

Dyer 


Dalison H Reports, Common Pleas, fol., 1 vol., 1546 — 1574 
Dalrymple’s Decisions, Court of Session (Scotland), fol., 1 vol., 
1698—1720 


Daniell’s Reports, Exchequer in Equity, 1 vol., 1817 — 1823 
Danson and Lloyd’s Mercantile Cases, 1 vol., 1828 — 1829 
Davison and Merivale’s Reports, Queen’s Bench, 1 vol., 1843 


1844 


• * • 


Davys’ (or Davis’ or Davy’s) Reports (Ireland), 1 vol., 1604 — 

1 6 11 ... ... ... ... ... ... ... ... 


Davies’ Patent Cases, 1 vol., 1785 — 1816 
Day’s Election Cases, 1 vol., 1892 — 1893 

Deane and Swabey’s Ecclesiastical R(*ports, 1 vol., 1855—1857 
Deacon’s Reports, Bankruptcy, 4 vols., 1834 — 1840 
Deacon and Chitty’s Repoi’ts, Bankruptcy, 4 vols., 1832 — 1835 
Dcarsly and Bell’s Crown Cases Reserved, 1 vol., 1856 — 1858 
Dcarsly’s Crown Cases Reserved, 1 vol., 1852 — 1856 ... 

Deas and Anderson’s Decisions (Scotland), 5 vols., 1829 — 1832 
De Gex’s Reports, Bankruptcy, 2 vols., 1844 — 1848 ... 

Do Gex and Jones’s Reports, Chancery, 4 vols., 1857 — 1859 ... 
De Gex and Smalo’s Reports, Chancery, 5 vols., 1846 — 1852 ... 
De Gex, Fisher and Jones’s Reports, Chancery, 4 vols., 1859 — • 
1 862 ... ... ... ... ... ... ... ... 

De Gex, Jones, and Smith’s Reports, Chancery, 4 vols., 1862 — 


De Gex, Macnaghten and Gordon’s Reports, Chancery, 8 vols., 

1851—1857 

Delane’s Deci.sions, Revision Courts, 1 vol., 1832 — 1835 
Denison’s Cix)wn Cases Reserved, 2 vols., 1844 — 1852 
Dickens’ Reports, Chancery, 2 vols., 1559 — 1798 
Dirleton’s Decisions, Court of Session (Scotland), fol., 1 vol., 
1665—1677 


Dodson’s Reports, Admiralty, 2 vols., 1811 — 1822 
Donnelly’s Reports, Chancery, 1 vol., 1836 — 1837 
Douglas’ h]lection Cases, 4 voks.. 1774 — 1776 
Douglas’ Reports, King’s Bench, 4 vols., 1778 — 1785 ... 

Dow’s Reporls, Ilouse of Ix)rds, 6 vols., 1812 — 1818 ... 

Dow and Clark's Rej)orts, Ilouse of Ix)rds, 2 vols., 1827 — 1832 
Dowling and Lowndes’ J*ractice Reports, 7 vols., 1843 — 1849 
Dowling and Ryland's Reports, King’s Bench, 9 vols., 1822 


Dowling and Ryland’s Magistrates’ Cases, 4 vols., 1822—1827 
Dowling and Ityland’s Reports, Nisi Prius, 1 part, 1822 — 1823 
Dowling’s Practice Reports, 0 vols., 1830 — 1841 
Dowling’s Practice Reports, Now Series, 2 vols.. 1841 — 1843 
Diury and Walsh’s Reports, Chancery (Ireland), 2 vols., 1837 — 
1841 ... ... ... ... ... ... 

Di'ury and W’arren’s Reports, Chancery (Ireland ), 4 vols., 1841 — 


1 )i7q)er's King’s Bench Reports ... 

Diewry’s Reports, Chancery, 4 vols., 1852 — 1859 

Drewry and Smale's Reports, Chanci'ry, 2 vols., 185t) - 1865... 

J )rinkwater’s Repwrts, Common Pleas, 1 vol., 1840- 1841 
Drui v’s Reports temp. Napier, Chancery (Ireland), 1 vol., 1858 — 

1859 

Drury’s Reports temp. Sugden, Chancery (Ireland), 1 vol., 1811 
■ 1 8 44 ... ... ... ... ... ... ... ... 

Dugdale’s Origines Juiidiciales 

Dunlop, ('ourt of Session Cases (Scotland), 2nd Seihs, 24 vols., 

1838—1862 

Dunning’s Reports, King’s Bench, 1 vol., 1753 — 1751 
Durie’s Decisions, Court of Session (Scotland), fol., 1 vol., 1621 


Dyer’s Reports, King’s Bench, 3 vols., 1513 — 1581 


Eng. 

Scot. 

Eng. 

Eng. 

Eng. 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 


Eng. 


Eng. 


Erg. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Ir. 

Ir. 

Can. 

Eng. 

Eng. 

Eng. 

Ir. 

Ir. 

Eng. 


Eng. 


Scot. 

Eng. 


E. & A. ... 

E. A B. ... ... 

E. A 

E. B. A E. 

E. D. C. ... 

E. D. L 

E. Ii. It. ... ... 

E. R. (or Eng. Rep.) 
E. R. 

Eag. A Y. 


U pper Canada Error and Appeal 

Ellis and Blackburn’s Reports, Queen’s Bench, 8 vols., 1852 — 

1 ofra 

.k O \J C7 *•« ••• ••• 

Ellis and Ellis’s Reports, Queen’s Bench, 3 vols., 1858 — 1861 
Ellis, Blackburn, and Ellis’s Reports, Queen’s Bench, 1 vol., 

18.58—1860 

Reports of the East-em Districts Court (Cape) fi'om 1880 

South African Law Reports, Eastern Districts Local Division 

Eastern Law Reporter 

English Reports 

Ontario Election Reports ... 

Eagle and Younge’s Tithe Cases, 4 vols., 1204 — 1825 ... 


Can. 


Eng. 

Eng. 

Eng. 
S. Af. 
S. Af. 
Can. 
Eng. 
Can. 
Eng. 
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East 

East, P. C. 

Ecc. & Ad. 
Eden 
Edgar 
Edvv. 

Elcliies 

Emden’s B. C. . 


• • 



East’s Reports, King’s Bench, 16 vols., 1800 — 1812 ... ... 

East’s Pleas of the Crown ... ... ... •.* ••• -'y 

Spinks’ Ecclesiastical and Admiralty Reports, 2 vols., 1863 — 1855 
Eden’s Reports, Chancery, 2 vols., 1757 — 1766 ... 

Edgar’s Decisions, Court of Session (Scotland), fol., 1724 — 172o 

Edwards’ Reports, Admiralty, 1 vol., 1808 — 1812 

Elchies’ Decisions, Court of Session (Scotland), 2 vols., 1733 — 


1764 

Emden’s 


ft • * 


• a • 


Building Contracts, Building Leases and Building 


Eng. Pr. Ciis. 
Eq. Cas. Abr. 
p]q. Rep. 

Esp. 

Ex. D. 

Exch. 


Roscoe’s English Prize Caso3. 2 vols., 1745 — 1858 
Abridgment of Cases in Equity, fol., 2 vols., 1607 — 1744 
Equity Reports, 3 vols., 1853 — 1855 
Espinasse’s Reports, Nisi Prius, 6 vols., 1793 — 1810 ... 

Tjaw Reports, Exchequer Division, 5 vols., 1875 — 1880 
Exchequer Reports (Welsby, Hurlstone, and Gordon), 11 vols.. 


Exch. C. R. 


Exchequer Court Reports ... 


E. (Ct. of Hess.) 


F. 


P. & P. ... 

F. N. D. 

Pac. Coll. 

Falc. 

Pale. & Fitz. 
Fenton . . . 

Ferg. 

Pitz. Nat. Brev. 
Fitz-G. ... 

FI. & K. 

Fonbl. 

For. 

Forb. 

Port. De Laud. 
Foites. Rep. 
Post. 

Foimt. 


Fox & S. Ir. 

Fox S. Reg. . 


Fras. 

Frecm. Ch. 
Freem. K. B. 


Fraser, Court of Session Cases (Scotland), 5th series, 8 vols., 

1898 — 1900 

Foord’s Reports of the Supreme Court of the Cape of Good 
Hope, 1879 — 1880 

Foster and Finlason’s Reports, Nisi Prius, 4 vols., 1856 — 1807 
Finnemore’s Notes and Digest of Natal Cases, 1803 — 1867 
Faculty of Advocates, Collection of Decisions, Coui*t of Session 

(Scotland), 38 vols., 1752—1841 

Falconer’s Decisions, Court of Session (Scotland), 2 vols., fol., 
1744 — 1751 


Falconer and Fitzlierbort’s Election Cases, 1 vol., 1835 — 1838 
Fenton, Important .Tudgmouts 

Ferguson’s Consistorial Decisions (Scotland), 1 vol., 1811 — 1817 
Fitzlierbert’s Natura Brevium 

Fitz-Gibbons’ Reports, King’s Bench, fol., 1 vol., 1727 — 1731 
h’lariagan and Kelly’s Reports, Rolls Court (Ireland), 1 vol., 
1810—1842 


Fonblanque’s Reports, Bankruptcy, 2 parts, 1840 — 1852 

Forrest’s Reports, Exchequer, 1 vol., 1800 — 1801 

Forbes’ Decisions, Court of Session (Scotland), fol., 1 vol., 1705 


—1713 


ft » • 


ft • ft 


Fortesquo, De Laudibus Legum Artglioe ... 

Fortescue’a Reports, fol., 1 vol., 1092 — 1730 
Foster’s Crown Cases, 1 vol., 1708 — 17(50 

Fountainhall’s Decisions, Court of Session (Scotland), foJ., 

2 vols., 1078 — 1712 

M, C. Fox and T, B. C. Smith’s Reports, King’s Bc'ueh (Ireland ), 
2 vols., 1822 — 1825 

J. S. Fox and C. L, Smith \s Registration Cases, 1 vol., ISSO — ■ 
1 8 9,1 ... ... ... ... ... ... ... ... 


Fraser (Simon), Election Cases, 2 vols., 1793 
Freeman’s Reports, Chancery, 1 vol., 1(5(50 — 1700 
hYeeman’s Report.s, King’s Bench and Common Pleas, 1 vol., 
170 — 1704 


O. 


G. & R. 

G. I. Dig. 

(h W. D. 

G. W. L. 
Gal. & Dav. 
Gale 

Gaz. L. R. 
Geld. Dig. 
Gib. Cod. 
GifF. 

Gilb. 

GUb. C. P. 
Gilb. Ch. 

Gilm. & F. 


Gl. & J. 
Glanv. 

Glanv. El. Cas 
Glasccck 


Gregorowski’s Reports of the High Court of the Oiangc Free 
State from 1883 ... 

Nova Scotia Reports (Geldert & Russell) 

General Index Digest 

South African Law Reports, Griiiualand West Local Division 
South African Law Reports, Griqualaiid West Local Division 
Gale and Davison’s Rcx>orts, Queen’s Bench, 3 vols., 1841 — 1843 
Gale’s Reports, Exchequer, 2 vols., 1835 — 1836 
New Zealand Gazette Law Reports 
Geldert’s Digest 

Gibson’s C^dex Juris Ecclesiastici Anglicani 
Giftard’s Reports, Chancery, 5 vols., 1857 — 1805 
Gilbert’s Cases m Law and Equity, 1 vol., 1713 — 1714 
Gilbert’s History and Practice of the Court of Common Pleas 
Gilbert’s Reports, Chancery and Exchequer, fol., 1 vol., 17(J6 — 
1 ( ^ ^5 ... ... ... ... ... ... ... 


Gilmour and Falconer’s Decisions, Court of Session (Scotland), 
2 parts, Part I. (Gilmour) 1661 — 10(36, Part II. (Falconer) 
1681—1686 


Glyn and Jameson’s Reports, Bankruptcy, 2 vols., 1819 — 1828 
Glanville, De Legibus et Consueludinibus Regnl Anglico 
Glanv ille’s Election Cases, 1 vol., 1623 — 1624 ... 

Glascock’s Reports (Ireland), 1 voh, 1831 — 1832 


Hhg. 

Eng. 

Eng. 

Eng. 

Scot. 

Eng. 

Scot. 

Eng. 

Eng. 

Eng, 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 


Scot. 


S. Af. 
Eng. 
S. Af. 

Scot. 

Scot. 

Eng. 

N.Z 

Scot. 

Eng. 

Eng. 


Ir. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 

Scot. 


Ir. 


Eng. 

Eng. 

Eng. 


S. Af. 
Can. 
Can. 
8. Af. 
S. Af. 
Eng. 
Eng. 
N.Z. 
Can. 
Eng. 
Eng. 
Eng. 
Eng. 

Eng. 


Scot. 

Eng. 

Eng. 

Eng. 

Ir. 



Kepobts 


Gouldsb. 

Gow 

Griffin’s Patent Cases 
Gwill* 
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XX* IN'* *•• ••• 

H. & Tw. 

H. & W. 

IT B. B. (preceded by 
date) 

XX* 0* • • » • « * 

XT * E* 0* * • • • • • 

H. Ij. Cas. 

Hag. Adm. 

Hag. Con. 

Haj?. Ecc. 

Hailes 

Hale, C. Ij. 

Hale, P. O. 

H an* ... ... 

liar. & Ruth. 

liar* & W. 

Hare* ... *.. 

Hard* 

Han; 

Hawk. P. C. 

Hay 

Hay & MaiT. 

Hayes 
Hayes & Jo* 

Hem* & M. 

Hot . 

Hob. 

Hodg. 

Hog. 

Holt, Adm, 

Holt, Eq. 

Holt, K. B. 

Holt, N. P. 

Home, Ct. of Sess. 

Hong Ivong L* R. 

Hop. (S: Colt. 

Hop. l^li* 

Horn AH. 

Hov. Supp* 

How. C. ... 

How* C. 8* 

How. E. E. 

How. X^ L* 

Hud. & B* 

Hudson’s B. C. ... 

Hume 

Hut. 

Hy. Bl. ... 

Hyde 

1. C. L* R* .* > 

I. Ch* R* 

1. Eq* R. 


INCLUDED IN THIS WOBK AND THEIR ABBREVIATIONS. XXXi 


Godbolt’s Reports, King’s Bench, Common Pleas, and Exche- 
quer, 1 vol*, 1574 — 1037 

Gouldsborough’s Reports, Queen’s Bench and King’s Bench, 1 
vol., 1680—1601 ... *.. ,** *,, *** *,. *.* 

Gow’s Reports, Nisi Prius, 1 vol., 1818— 1820 

Upper Canada Chancery (Grant) 

Griffin’s Patent Cases, 1884—1887 

Gwillim’s Tithe Cases, 4 vols., 1224—1824 

H^rtzog’s Reports of the High Court of the South African 
Republic, 1803 

Hurlstone and Coltman’s Reports, Exchequer,! vols., 1862 — 1800 
Hurlstone and Norman’s Reports, Exchequer, 7 vols., 1850 — 1802 
Hall and Tw'ells’ Reports, Chancery, 2 vols., 1848—1850 
Hurlstone and Walmsley’s Reports, Exchequer, 1 voi., 1840 — 

Hansell’s Reports of Bankruptcy and Companies’ Winding up 
Cases, 3 vols., 1915—1917 (e.f/., tl916J II. B. R.) ... 

Reports of the High Court of Griqualand West 

Hodgin’s Election Reports 

Clark’s Reports, House of Lords, 11 vols., 1847 — 1860 
Haggard’s Reports, Admiralty, 8 vols., 1822 — 1838 
Haggard’s Consislorial Reports, 2 vols., 1789 — 1821 ... 

Haggard’s Ecclesiastical Reports, 4 vols., 1827 — 1833 
Hailes’s Decisions, Court of Session (Scotland), 2 vols., 1700 — 

1 9 1 ... ... ... ... ... ... ... ... 

Hale’s Common Law 

Hale’s Pleas of the Crown, 2 vols. 

New Brunswick Reports (llannay) 

Hari ison and Rutherford’s Reports, Common Pleas, 1 vol., 1805 

Harrison and WtOlaston’s Reports, King’s Bench and Bail 
Court, 2 vols., 1835 — 1830 

Harcarse’s Decisions, Court of Session (Scotland), fol., 1 vol., 

1681—1691 

Hardres’ Reports, Exchequer, fol., 1 vol., 1055 — 1009... 

Hare’s Reports, Chancery, 11 vols., 1841 — 1853 
Hawkins’s Pleas of the Ci-owm. 2 vols. ... 

Hay’s Reports 

Hay & Marriott’s Decisions, Admiralty, 1 vol., 1770 — 1779 ... 
Ilaye.s’s Reports, Exchequer (Ireland), 1 vol., 1830 — 1832 
Hayes and Jones’s Repoite, Exchequer (Ireland), 1 vol., 1832 — 

Hemming and Miller’s Report.s, Chancery, 2 vols., 1802 — 1805 
Hetlcy’s. Reports, Common Pleas, fol., 1 vol., 1027 — l(i3l 
Hobart’s Reports, Common J’leas, fol., 1 vol., 1013 — 1025 
Hodges’ Reports, (’ommon Pleas, 3 vols.. 1835 — 1837 
Hogan’s Reports, Rolls Court (Ireland), 2 vols., 181(> — 1831 ... 
W. Holt's Itnlo of the Road Cases, Admiralty, 1 vol., 18(53 - 1807 
W. Holt’s Equity Reports, 2 vols., 1845... 

Sir .John Holt’s Rejiorts, King’s Bencli, fol., 1 vol., 1088 — 1710 
F. Holt’s Reports, Nisi Priu.s, 1 vol., 1815 — 1817 
Home’s Decisions, Court of Ses.sion (Scotland), fol., 1 vol., 1735 
— 1744 

••• ••• »«• ••• ••• 

Hong Kong Reports 

Hopwood and Coltman’.s Regi.stration Ca.sos, 2 vols., ISOS— 1878 
Hopwood and Philbrick’s Registration Ciise.s, 1 vol., 18():i-~ 1807 
Horn and Hurlstone’s Reports, Exchequer, 2 vols., 1838 — 1839 
Hovendcu’s Supplement to Vesey Jun.’s Reports, Chancery, 

2 vols., 1753 — 1817 
Howard’s Chancery IVactico 

Howard’s Supplement to Rules, etc., of the High Court of 
Chancery in Ireland 
Howard’s Equity Exchequer 
Howard on the Popery Laws 

Hudson and Brooke’s Reports, King’s Bench and Exchequer 

(Ireland), 2 vols., 1827—1831 

Hudson on Building Contracts, 2 vols. ... 

Hume’s Decisions, Court of Session (Scotland), 1 vol., 1781 — 1822 
Hutton’s Reports, Common Pleas, fol., 1 vol., 1617—1638 
Henry Blackstone’s Reports, Common Pleas, 2 vols., 1788 — 1790 
Hyde’s Reports 

Irish Common lisw Reports, 17 vols., 1849 — 1860 

Irish Chancery Reports, 17 vols., 1850 — 1807 

Irish Equity Rei^orts, 13 vols., 1838 — 1851 


Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 


S* Af* 
Eng. 
Eng. 
Eng. 

Eng* 

Eng. 
S. Af. 
Can. 
Eng. 
Eng* 
Eng. 
Eng. 

Scot. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 

Ind. 

Eng. 

Ir. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng* 

Eng* 

Scot. 
IXong Kong 
Eng, 
Eng. 
Eng* 

Eng. 

Ir* 

Ir. 

Ir* 

Ir* 

Ir 

Eng. 

Scot. 

Eng, 

Eng, 

Ind. 

Ir* 

Ir. 

Ir. 
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!• Xj» 1R* **• ••• • 

1. L. R. (Vol.) All. 

1. L. R. (Vol.) Bom. 

I. L. R. (Vol.) Calc. 

1. L. R. (Vol.) Lah. 

I. L. R. (Vol.) Mad. 

I. L. R. (Vol.) Pat. 

I. L. R. (Vol.) Ran. 

I . Li. L? .... ... . 

I. L. T. Jo. 

I. R. (preceded by date 
I. R. (Vol.) C. L. 

I. R. Eq. 

I. R.j R. & L. ... • 


Ind. Awards 
Ind. Jur. N. S. ... 
Ind. Jur. O. S. ... 
Ir. Cir. Rep. 

Ir. Jur. ... 

Ir. L. Roc. 1st ser. 
Ir. L. Rec. N. S. 
Irv. 

J. Bridg. 

^ . It. ... ... 

J* .1. ... ... 

J . I^ . J O. . 4 . 

J' . It. ... ... 

J. It. N. S. 

J. Shaw, Just. ... 

Jac. 

Jac. & W. 

James 
Jebb & B. 

Jebb & S. 

Jebb, C. C. 

Jebb, Cr. & Pr. Ca«. 
J* cnk. ... ... 

Jo. & Car. 

Jo. & Lat. 

Jo. Ex. Ir. 

John. 

John. & H. 

Jur. 

Jur. N. S, 


Irish Law Reports, 13 vols., 1838 — 1851 
Indian Law Reports, Allahabad ... 

Indian Law Reports, Bombay 
Indian Law Reports, Calcutta 
Indian Law Reports, Lahore 
Indian Law Reports, Madras 
Indian Law Reports, Patna 
Indian Law Reports, Rangoon 
Irish Law Times, 1867 — (current) 

Irish Law Times Journal, 1807, — (current) 

Irish Reports, since 1893 (o.j/., [1894] 1 I. R.) ... 

Irish Reports, Common I.iaw, 11 vols., 1866 — 1877 
, Irish Reports, Equity, 11 vols., 1866 — 1877 
, Irish Reports, Itegistry Appeals in the Court of Exchequer 
Chamber and Appeals in the Court for Land Cases Reserved, 
1 vol., 1868 — 1876 ... ... ••• ••• 

Industrial Awards Recommendations 
Indian .Turist, New Series ... 

Indian Jurist, Old Series ... 

Reports of Irish Circuit Cases, 1 vol., 1841 — 1843 
Irish Jurist, 18 vols., 1849 — 1806... 

Law Recorder (Ireland), 1st series, 4 vols., 1827 — 1831 
I.(aw Recorder (Ireland), New Series, 0 vols., 1833 — 1838 
Irvine’s Justiciary Reports (.Scotland), 5 vols., 1852 — 1807 ... 

Sir .John Bridgman's Reports, Common Pleas, fol., 1 vol., 1013 

Juta’s Daily Reporter, reporting Cases in the Capo I^rovincial 
Division ... 

Justice of the Peace, 18,37 — (current) 

Justice of the Peace (Weekly Notes of Cases) ... 

Jurist Reports 

Jurist Reports, New Scries 

J. Shaw’s Justiciary Reports (Scotland), 1 vol., 1848 — 1852 ... 
Jacob’s Reports, Chancery, 1 vol., 1821 — 1823 
Jacob and Walker’s ReporCs, Chancery, 2 vols., 1819 — 1821 ... 
Nova Scotia Reports (James) 

Jebb and Bourke’s Reports, Queen’s Bench (Ireland), 1 vol. 

1841—1842 

Jebb and Synies’ Reports, Queen’s Bench (Ireland), 2 vols., 

Jebb’s Crown Cases Reserved (Inland), 1 vol., 1822 — 1840 ... 
.Tebb’s Crown and Pre.sentment Cases 
Jenkins’ Reports, 1 vol., 1220 — 1023 

Jones and Carey’s Reports, Exchequer (Ireland), 1 vol., 1838 

Jones and I^a Touche’s Reports, Chancery (Ireland), 3 vols., 

1814—1846 

T. Jones’ Reports, Exchequer (Ireland), 2 vols., 1834 — 1838 ... 

Jolinson’s Reports, Chancery, 1 vol., 1858 — 1860 

Johnson and Hemming’s Reports, Chancery, 2 vols., 1859 — 1862 

Jurist Reports, 18 vols., 1837 — 1854 

Jurist Reports, New Scries, 12 vols., 1855 — 1867 


K. ... ... ... Kotze’s Reports of the High Court of the Transvaal Province 

1877 — 1881 

K. & G. ... Keane and Grant’s Registration Cases, 1 vol., 1854 — 1802 

K. J. ... Kay and Johnson’s Reports, Chancery, 4 vols., 1854 — 1858 ... 

K. B. (preceded by date) Law Reports, King’s Bench Division, since 1900 (c.jjr., [1901] 2 

Iv. B.) ... ... ... ... ... ... ... ... 

Karnes, Diet. Dec. ... Karnes, Dictionary of Decisions, Com^i of Session (Scotland), 

fob, 2 vols., 1540 — 1741 

Kanies, Rem. Dec. ... Kamos, Remarkable Decisions, Court of Session (Scotland), 

2 vols., 1716 — 1752 

Karnes, Sel. Dec. ... Kamos, Select Decisions, Court of Session (Scotland), 1 vol.. 


Kanies, Rem. Dec. 


Karnes, Sel. Dec. 

Kay 

Keb. 

Keen 

Keil. 

Kel. 

Kel. W. .. 

Keny. 

Keny. Ch. 

Kerr 


Kay’s Reports, Chancery, 1 vol., 1853 — 1854 ... 

Keble’s Repoi-ts, fob, 3 vols., 1661—1677 

Keen’s Reports, Rolls Court, 2 vols., 1836 — 1838 
Keilwey’s Reports, King’s Bench, fob, 1 vol., 1327 — 1578 
Sir John Kelyng’s Reports, Crown Cases, fob, 1 vob, 1662 — 1707 
W. Kelynge's Reports, fob, 1 vob. Chancery, 1730 — 1732 ; 

King’s Bench, fob, 1731 — 1734... ... 

Kenyon’s Notes of Cases, King’s Bench, 2 vols., 1753 — 1759 ... 
Chancery Cases in Vol. II. of Kenyon’s Notes of Cases, 1753 — 1754 
New Brunswick Reports (Kerr) ... 


* Ir. 
Ind. 
Ind. 
Ind. 
Ind. 
Ind. 
Ind. 
Ind. 
Ir. 
Ir. 
Ir. 
Ir. 
Ir. 


Ir. 

N.Z. 

Ind. 

Ind. 

Ir. 

Ir. 

Ir. 

ir. 

Scot. 


Eng. 

S. Af. 
Eng. 
Eng. 
N.Z. 
N.Z. 
Scot. 
Eng. 

Can. 

Ir. 

Ir. 

Ir. 

Ir. 


Ir. 

Ir. 

Ir. 

Eng. 

Eng. 

Eng, 

Eng. 


S. Af. 
Eng. 
Eng. 


Scot. 

Scot. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Can. 
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Kn. & Omb 

Knapp ••• 

Knox ••• , •;* ^ 

Konst. & W. Hat. App 

Konst. Rat. App. 


Kilkerran’s Decisions, Court of Session (Scotland), fob, 1 voL, 

1738—1762 ... ; 

Knapp and Ombler’s Election Cases, 1 
Knapp’s Rcpoits, Privy Council, 3 vols., 1829 

Knoxes Kepoits 

Konstam and Ward’s Reports of Rating Appeals, 1 vol., 1909 
X012 ••• ■** 

Konstam’s Reports of Rating Appeals, 2 vols., 1904 — 1908 


L. & G. icmp. Plunk 

L. & G. temp. Sugd. 

L. & Welsh. 

L. C. & M. Gaz. 

Jjm C. J« . • . 

L. C. L. J. • ■ • 

L. C. R. ... ... 

L. G. R. 

L. J. Adm. 

L. J. Bey. 

L. J. C. 0. ... 

L. J. C. P. 

L. J. Ch. 

Xv. J* . X^ccl. . « • 

L. J. Ex. 

Jj. J. Ex. Eq. 

I.. J. K. B. or Q. B. 
L. J. M. C. 

L. J. N. C. 

T^. J. O. S. 

L. J. P 

L. J. P. & M. ... 

Jv. J. I*. C. 

L. J. P. M. & A. 

1-^. do. ... ... 

L. M. & P. 

Xj. . ... ... 

L. Xt. A. & E. ... 


Lloyd and Goold’s Reports temp. Plunkett, Chancery (Ireland), 

1 vol., 1834—1839 

Lloyd and Ooold’s Reports temp. Sugden, Chancery (Ireland), 
1 V ol .,183.j ... ... ... ... ... ... ... 


Lloyd and Welsby’s Commercial and Mercantile Case.s, 1 vol., 
1830 ... ... ... ... ,,, 


liOcal Courts and Municipal Gazette 

Xx)wcr Canada Jurist 

Lower Canada X^aw Journal 

Xjower Canada Reports 

I>3cal Government Reports, 1902 — (current) 

Law Journal, Admiralty, 18G.5 — 1875 
I>aw Journal, Bankruptcy, 18.32 — 1880 ... 

Ijaw Journal (County Courts Reporter), 1912 — (current) 

Law Journal, Common Pleas, 1831 — 1875 
Law Journal, (Jiancory, 1831 — (current) 

X.aw Journal, Ecclesiastical Cases, IHOO — 1875 ... 

XjRW Journal, Excliequer, 1831 — 1875 

X>aw Journal, Exchequer in Equity, 1835 — 1811 

X^aw Journal, Iving’s Bt^nch or Queen’s Berieli, 1831 — (current) 

X^aw Journal, Magistrates’ Ca.ses, 1831 — 1800 ... 

X^aw Journal, Notns of Ca.scs, 18(50 — 1892 (from 1803, see X^aw 
Journal) ... 

Xjaw .loumal, Old Sei ies, 10 vols., 1822 — 1831 ... 

X^w Journal, Probate, Divorce and Admiralty, 187.5 — (current) 
Law Journal, Probate and Matrimonial Case.s, 1858—1859, 
1800—1875 


law Journal, Privy (’ouncil, 1805— (current) 

law Journal, I*robate, Matrimonial and Admiralty, 1800 — 1805 

law Journal Newspaper, 18(5(>— (current) 

laador law Reports 

Ijowndes, Maxwell, and Pollock’s Reports, Bail t'ourt and 
Xhactice, 2 vols,, 1850 — 1851 
Xagal News 

law Reports, Admiralty and Ecclesiastical Case.s, 4 vols., 1805 


h. R. C. C. R. ... 

L. R. C. I'. 

L. It. Eq. 

1j. R. Exch. 

X^. R. II. L. 

L. R. Xnd. App. 

L. It. Xnd. App. Supp. 
Vol. 

Jj. It. Xr. 


L. R. P. & D. ... 
L. It. P. C. 

L. It. Q. B. 

X-i. R. Q. B. ... 

L. R. Sc. & Div. 


Xj. T. ... 
L. T. .To. 

L. T. O. S. 
L. Th. ... 


Laws. Xteg. Cas. 
Ld. Raym. 


Ta. & Ca. 
laach 

T.ee 

Lae temp. Hard. 


Taw Reports, Crown Ca.ses Jtcs<‘rved, 2 vols., 18(55 — 18 75 
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Real Property Cases, 2 vols., 1843 — 1847 
Reports in Cljancery, fob, 3 vols., 1015 — 1710 ... 

Reports in Courts of Appeal 

New South Wales Reserved and Equity Judgments ... 
Reserved Cases 

Rickards and Michael’s Locus Standi Rei)t)rts, 1 vol., 188.5 — 1889 
Rickards and Saunders’ Locus Standi Reports, 1 vol., 1890 — 
1894 

Ridgeway, Lapp, and Schoales’ Reports (Ireland), 1 vol., 1793 — 


Ridgeway’s Parliamentary Reports (Ireland), 3 vols., 1784 — 
1796 ... ... ... ... ... ... ... ... 

Ridgeway’s Reports temp, llardwicke, 1 vol., King’s Bencii, 
1733 — 1736 ; Chancery, 1744 — 1740 ... 

Ritchie’s Equity Reports ... 

Robertson’s Ecclesiastical Reports, 2 vols., 1844 — 1853 
Roberts, l.-ceming, and W'allis’ New County Court Cases, 1 vol., 
1849—1851 


Robertson’s Scotch Appeals, House of Lords, 1 vol., 1707 — 1727 
Robinson’s Scotch Appeals, House of Lords, 2 vols., 1840 — 1841 
Rolle’s Abridgment of the Common I^aw, fol., 2 vols. ... 

Rolle’s Rcpoids, King’s Bench, fol., 2 vols., 1014 — 1025 
Romilly’s Notes of Cases, 1 part, 1 707 — 1787 ... 

Roscoe, Digest of Building Cases 

Rose’s Rejjorts, Bankruptcy, 2 vols., 1810 — 1810 

Ross’s l><!ading Cases in Commercial I^aw (England and Scot* 


land), 3 vols. ... ... ... ... ... ... ... 

Rowe’s Reports (England and Ireland), 1 vol., 1798 — 1823 ... 

Campbell’s Ruling Cases, 25 vols. 

Russell’s Reports, Chancery, 5 vols., 1824 — 1829 

Russell and Mylii<;'s ReirnHs, Chancery, 2 vols., 1829 — 1833 ... 
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Eepoets included in this Work and their Abbreviations. 


Buss. & By. 

Btis. B. B. 

By. & Can. Cas. 

By. & Can. Tr, Caa. 
By. & M. 

Ryde & K. Bat. App. 
Ryde, Rat. App. 


Bussoll and Ryan’s Crown Oases Reserved, 1 vol., 1800 — 1823 
Russell’s Election Reports... 

Railway and Canal Cases, 7 vols., 1835 — 1854 ... 

Railway and Canal Traffic Cases, 1855 — (current) 

Ryan and Moody's Reports, Nisi Prius, 1 vol., 1823 — 1826 ... 
Ryde and Konstam’s Reports of Rating Appeals, 1 vol., 1894 — 
1904 ... ... ... ... ... ... ••• *** 

Rydo’s Rating Appeals, 3 vols., 1871 — 1803 


Eng. 

Oin. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


S. A. E. J . 

8. A. L. n. 

S. A. L. K. 
S. A. U. ... 


« • • 

• • • 


Searle’s Reports of the Supreme Court of the Cape of Good Hope 
South African Law Journal 


South A ustraJian Law Reports 

South African Law Reports 

Reports of the High Court of the South African Republic, 1881 


S. A. S. R 

S. C*. ... ... . 

8. C. (preceded by date) 
S. C. (H. L.) (preceded 
by date) 

S. C. (J.) (preceded by 
date) 

S. C. R 

S. L. T 

S. Q. R 

8. R 

8. R. C 

8. R. N. 8. W 

8. R. Q. ... ... . 

8. V. A. R 

8.W. A 

8aint 


Sask. L. R. 
Sau. & Sc. 

Saund. ... 
Saund. & A. 
8aund. & B. 
Saund. 
Saund. & M. 


South Australian State Reports, since 1921 (c.g., [1921] 

S* j 4. S. Rf. ) ... ... ... ... ... * . . 

Jteports of the Supreme Court of the Cape of Good Hope from 
1880 ... ... ... ... ... ... ... ... 


Court of Session Cases (Scotland), since 1906 (e.g., [1906] S. C.) 
Court of Session Cases (Scotland) (House of Lords), since 1906 

(c.g., [1906] S. C. (H. L.)) 

Court of Justiciary Oases (Scotland), since 1906 (e.g., [1900] S. C. 


Canada, Supreme Court Reports ... 

Scots Law Times, 1893 (current) ... 

Queensland State Reports 

]ieports of the High Court of Southern Rhodesia 
Stuart’s Lower Canada Reports ... 

New South Wales, State Reports 
Queensland Reports, Supreme Court 
Stuart’s Vice -Admiralty Reports ... 

South-West Africa Law Reports ... 

Saint’s Digest of Registration Cases, 1813 — 1900, 1 vol. 
Salkeld’s Reports, King’s Bench, 3 vols., 1089 — 1712 ... 
Saskatchewan Law Reports 

Sausee and Scully’s Reports, Rolls Coiu’t (Ireland), 1 vol., 
— 1840 


1837 


Saunders’s Reports, King’s Bench, 2 vols., 1000 — 1072 
Saunders and Austin’s Ixicus Standi Reports, 2 vols., 1 895 — 1904 
Saunders and Bidder’s Locus Standi Reports, 1905 — (currimt) 
Saunders and Colo’.s Reports, Bail Court, 2 vols., 1816 — 1818 ... 
Saunders and Macrae’s County Coui’ts and Insolvency Cases 
(County Courts Cases and Appeals, Vols. II. and III.), 2 vols., 


Sav. 

Say. 

Sc. Jur. ... 
Sc. L. R. 

Sc. R. R. 
Sch. & Lef. 

Scott 

Scott, N. R, 
Sea. & Sm. 


Sel. Ca.s. Ch. 

Selwyn’s N. P. . 
Sess. Cas. K. B. 
Sett. & Rem. 


Sh. (Ct. of Sess.) 
Sh. & Mad. 


Savile’s Reports, Common Pleas, fol., 1 vol., 1580 — 15i)l 
Sayer’s Reports, King’s Bench, fol., 1 vol., 1751 — 1750 
Seottisli Jurist, 40 vols., 1829 — 1873 
Scottish l^aw Reporter, 01 vols., 18(i5 — 1924 ... 

Scots Revi.sed Reports 

Schoales and Lcfroy’s Reports, Chancery (Ireland), 2 vols., 
1802—1800 


Scott’s Reports, Common Pleas, 8 vols., 1834 — 1840 ... 

Scott’s New Reports, Common Pleas, 8 vols., 1840 — 1845 
Searle and Smith’s Reports, Probate and Divorce, 1 vol., 1859 - 
1 ^ 3^1 ... ... ... ... ... ... ... ... 


Select Cases in Chancery, fol., 1 vol., 1085 — 1698 (Pt. III. of 
Cas. in Ch.) 

Selwyn’s Abridgement of the Law of Nisi Prius 
Sessions Settlement Cases, King’s Bench, 2 vols., 1710 — 1747 
Cases adjudged in K. B. concerning Settlements & Removals, 
1 vol., 1085 — 1727 

Shaw, Court of Session Cases (vScotland), Ist series, 16 vols., 
1821~~1838 ... ... ... ... ... ... ... 


Shaw and Maclean’s Scotch Appeals, House of Lords, 3 vols., 


Sh. Dig. ... 

Sh. Just. 

Sh. Sc. App. 

Sh. Teind Ct. 
Shep. Touch. 
Show. 

Show. Pari. Cas. 
Sid 


P. Shaw’s Digest of Decisions (Scotland), ed. by Bell and 
Lamond, 3 vols., 1726 — 1808 ... 

P. Shaw’s Justiciary Decisiorrs (Scotland), 1 vol., 1819 — 1831 
P. Shaw’s Scotch Appeals, House of Lords, 2 vols., 1821 — 1824 
P. Shaw’s Teind Court Decisions (Scotland), 1 vol., 1821 — 1831 
Sheppard’s Touchstone of Common Assurances 
Shower’s Reports, King’s Bench, 2 vols., 1078 — 1695 ... 
Shower’s Cases in Parliament, fol., 1 vol., 1094 — 1699... 
Siderfin’s Reports, King’s Bench, Common Pleas and Exchequer, 
fol., 2 vols., 1657 — 1670 


S. Af. 
S. Af. 
Aus. 
8. Af. 


S. Af. 

Au.s. 

S. Af. 
Scot. 


Scot. 

Scot. 
Can. 
Scot. 
Aus. 
S. Af. 
Can. 
Aus. 
Aus. 
Can, 
S.-W. Af. 
Eng. 
Eng. 
Can. 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Scot. 

Scot. 

Scot. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng, 

Eng. 

Eng. 

Scot. 

Scot. 

Scot. 

Scot. 

Scot. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 



Reports inclitded in this Work and their Abbreviations. 


Sim. 

SiA. & St. 
Sim. N. S. 
Skin. >>. 
Sm. & Bat. 


Simons’ Reports, Chancery, 17 vols., 1826—1852 
Simons and Stuart’s Reports, Chancery, 2 vols., 1822 — 1826... 
Simons’ Reports, Chancery, New Series, 2 vols., 1860 — 1852 ... 
Skinner’s R^orts, King’s Bench, fol., 1 vol., 1681 — 1697 
Smith and Batty’s Reports, King’s Bench (Ireland), 1 vol., 


Sm. & O. 

Smith, K. B. 

Smith, L. C. 

Smith, Beg. Cas. 
Smythe ... 

Sol . J o. ... ... 

Spence ... 

Spinks 

St. R. Qd. (preceded by 
date) ... 

Stau’ Bcp. 

Stark. 

State Tr. 

State Tr. N. S. 

Stewart ... 

Stockton . . . 

Story 

Stra. 

Stu. M. & P. 

Stuart 

Stuart, A dm. 

Stuart, Adrn. N. S. 


Smalo and Giffard’s Reports, Chancery, 3 vols., 1852 — 1857 ... 
J. P. Smith’s Reports, King’s Bench, 3 vols., 1803 — 1806 
Smith’s Leading Cases, 2 vols. 

C. L. Smith’s Registration Oases, 1895 — (current) 

Smytho’s Reports, Common Pleas (Ireland), 1 vol., 1839 — 1840 
Solicitors’ Journal, 1850 — (current) 

Spence’s Equitable Jurisdiction of the Court of Chancery 
Spinks’ Prize Court Cases, 2 parts, 1854— -1850 


Queensland State Reports, since 1902 (e.g., [19021 R- Qd.) 
Stair’s Decisions, Court of Session (Scotland), fol., 2 vols., 
1001 — 1081 


Starkie’s Reports, Nisi Prius, 3 vols., 1814 — 1823 
State Trials, 34 vols., 1163 — 1820 
State Trials, New Series, 8 vols., 1820 — 1858 
Stewart’s Nova Scotia Admiralty Reports, 1803 — 1813 
Stockton’s Vi CO -Admiralty Report and Digest ... 

Story’s Commentaries on Equity Jurisprudence 
Strange’s Repoi’ts, 2 vols., 1710- — 1747 ... 

Stuart, Milne, and Peddie’s Reports (Scotland), 2 vols., 1851 — 
18.33 ... ... ... ... ... ... ... ... 

Sessions Cases (Stuart) 

Stuart’s Vice-Admiralty (Ixjwer Canada) Cases, 1830 — 1850 ... 
Stuart’s Vice-Admiralty (Lower Canada) Ciises, 2nd seric.s, 1859 


Stuart, K. B. 


Sw. 

Sw. & Tr. 

Swan. 

Swin. 

Syme 


Stuart’s Reports of Cases in King’s Bench, etc. (Lower Canada), 
1810—1835 


Style’s Report.s, King’s Bench, fol., 1 vol., 1040 — 1055 
Swabey’s Report, Admiralty, 1 vol., 1855 — 1859 
Swabey and U’ri.stram’s Reports, Probate and Divorce, 4 vols., 
18.58—1805 


Swans ton’s Reports, Chancery, 3 vols., 1818 — 1821 
Swiriton’s Justiciary Reports (Scotland), 2 vols., 1835 — 1841... 
Symo’s Justiciary Reports (Scotland), 1 vol., 1820 — 1829 


T. & M. ... 

T. II. 


T. Jo. 


T. L. 

T. 1 j. Rj. ... 
T. P. 

T. P. D. ... 
T. Raym. 


Temple and Mevr’s Criminal Appeal Cases, 1 vol., 1848 — 1851 
Repc»rts of the Witwatererand High Court (Transvaal Colony), 

1902 — 1909 

Sir T. .Tones’s Reports, King’s Bench and Common Pleas, fol., 
1 vol., 1667 — 108,5 

Reports of tin*. Witwatersrand High Court (Transvaal Colony), 
1910- 

The Times Law Reports, 1884 — (current) 

Reports of the Supreme Court of the Transvaal, 1910 — (current) 
South African Law Reports, Transvaal Provincial Division ... 
Sir T. Raymond’s Reports, King's Bench, fob, 1 vol., 1060 — - 


T. S. 

Taml. 

Tas. L. R. 
Taunt. 

U’ax Cas. 

Tay. 

Temp. Wood 
Term Rep. 
Terr. L. R. 
Thom. 

Toth. 

Town St. Tr. 
Trem. P. O. 
Trist. 

Tru. 


Tudoi, L. C. Merc 


Law. 


Tudor, L. C. Real Prop. 
Turn. & R. 

Tyr. 

Tyr. & Gr. 


Reports of the Supreme Court of the Transvaal, 1902 — 1909. 
Tamlyn’s Reports, Rolls Court, 1 vol., 1829 — 1830 
Tasmanian Law Reports 

Taunton’s Reports, Common Pleas, 8 vols., 1807 — 1819 
Tax Cases, 1875 — (current) 

Taylor’s King’s Bench Reports 
Manitoba Reports temp. Wood 

Term Reports (Durnford and East), fol., 8 vols., 1785 — 1800 
Territories Law Reports 
Nova Scotia Reports (Thomson) ... 

Tothill’s Transactions in Chancery, 1 vol., 1559 — 1040 
Townsend, Modern State Trials ... 

Tremaine Pleas of the Crown, I vol., 1607 
Tristram’s Consistory Judgments, 1 vol., 1872 — 1890 ... 

New Brunswick Reports (Tnieman) 

Tudor’s Leading Cases on Mercantile and Maritime Law 
Tudor’s Leading Cases on Real Property 
Turner and Russell’s Reports, Chancery, 1 vol., 1822 — 1825 
Tyrwhitt’s Reports, Exchequer, 6 vols., 1830 — 1835 ... 

Tyrwhitt and Granger’s Reports, Exchequer, 1 vol., 1835 — 1830 


U. C. Jur, 

U. C. L. J. N. S. 


... Upper Canada Jurist 

... Canada Law Journal, New Series, 1866 — (current) 
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Eng. 
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Eng. 
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Eng. 
Aus. 
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Eng. 
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Can. 
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Eng. 
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Eng. 
Eng. 
Eng. 
Eng. 
Eng. 

Can. 

Can. 



xl Reports included in this Work and their Abbreviations. 


u. c. L. J. o. s. 
u. c. R 

Udal 


Canada Law Journal, Old Sorioa, 10 vols., 1855 — 1804 
Upper Canada Report, Queen’s Bench 
Fiji 1 ja.w' l^eport'S (X!Jdall ••• ••• 


V. L. R. 

V. R. 

V. R, (Adm.) 
V. R. (Eq.) 

V. R. (Jjiw) 
Vaugfh. ... 
Vent. 

Vern. 

Vern. &> Scr. 
Vos, 

Ves. & B. 

Ves. Sen. 

Vin. Abr. 

Vin. Supp. 


• » < 

• • • 


• « t 




Victorian Law Reports 
Victorian Reports ... 

Victorian Reports (Admiralty) ... ... 

Victorian Reports (Equity) 

Victorian Reports (Law) ... ... ... ^ ‘Vn-ro 

Vau#?han’s Reports, Common Pleas, fol., 1 vol., 1(506 — 1673 ... 
Ventris’ Reports (Vol. I., Rinp^’a Bench ; Vol. II., Common 

Pleas), fob, 2 vols., 1668—1691 

Vernon’s Reports, Cliancery, 2 vols., 1680 — 1719 

Vernon and Scriven’s Reports, King’s Bench (Ireland), 1 vol., 

1786—1788 

Vesey Jun.’s Reports, Chancery, 19 vols., 1789 — 1817... 

Veaey and Beames’s Reports, Cliancery, 3 vols., 1812 — 1814... 
Vescy Sen. ’a Reports, 2 vols., 1747 — 1756 
Viner’s Abridgment of Law and Equity, fol., 22 vols. ... 
Supplement to Viner’s Abridgment of Law and Equity, 6 vols. 


W 

*¥• ••• 

W. A. L. R. ... ... 

W. A’B. & W 

W. & W. 

W. C. C. 

W. H. C. 

* J~ o. ... ... ... 

W. L, D. 

\V. L. R. ... ... 

W. L. T. 

W. N. (preceded by date) 
W. N 

W. R. 

. R. ... ... ... 

. R. ... ... ... 

W. W. & A’B 

W. W. R. 

Wallis by Lyne 
Web. Pat. Caa. ... 

Welsh, Reg. Cas. 

Went. Off. Ex. 

West 

West temp. Hard. 

West. Tithe Cas. 

White 

Wliite & Tud. L. C. ... 
Wight 

Will. Woll. & Dav. 

Wm. Woll. & n. 

Willes 

Wilm. 

Wils. 

Wila. & S. 

Wils. Ch. 

Wils. Ex. 

Win. 

Wm. BI. 

Wm. Rob. 

Wms, Saund. 

Wolf. & B. 

Wolf. & D. 

Woll. 

Wood 


Watermcyer’s Reports of the Supreme Court of the Cape of 
Good Hope, 1857... 

West Australian Law Reports 

Webb, A’Beckett and Williams’ Victorian Reports 
Wyatt and Webb ... 

Workmen’s Compensation Cases (Minton-Senliouse), 9 vols., 

1898—1907 

South African Law Reports, Wit watersrand High Court 
Sir W. Jones's Reports, King’s Bench and Common Pleas, fol., 

1 vol., 1620—1640 

South African Law Reports, Witwatersrand Local Division ... 
We.stern Law Reporter 
Western Law Times 

Law Reports, Weekly Notes, 1866 — (current ) (c.f/., [18G6J W. N.) 

(Jaloutta Weekly Notos 

Weekly Reporter, .51 vols., 1852 — 1906 ... 

Sutherland's Wceldy Reporter 

Weekly Reporter, reporting cjises in the (’ape Ihovincial 
Division ... 

Wyatt, Webb and A’Beckett 
West/cm Weekly Reports ... 

Wallis’ Reports, Chancery (Ireland), 1 vol.. 1766 — 1791 
Webster’s Patont Cases, 2 vols., 1602 — 1855 
Welsh's Registry Cases (Ireland), 1 vol., 1832 — 1810 ... 
Wentworth’s Ollice and Duty of Executors 
West’s Reports, House of Lords, 1 vol., 1839 — 1841 
W^e.st’s Reports temp, llardwicke, Chancery, 1 vol., 1736 — 1740 
Wc.stern’s I^ndon Tithe Cases, 1 vol., 1592 — 1822 
White’s Ju.sticiary Kei)ort.s (Scotland). 3 vols., 1886 — 1893 ... 

Whit-e and Tudor’s Leading Cases in Jilquity, 2 vols. ... 
W’ightwick’s Reports, Exchequer, 1 vol., 1810 — 1811 ... 
Willmore, Wolhiston, and I>avi.son’H Reports, Queen’s Bench 
and Bail (Wurt, 1 vol., 1837 

Willmore, Wolla.ston, and Hodges’ Reports, Queen’s Bench and 
Bail Court, 2 vols., 1.S38 — 1839 
Willes’ Reports, Common Picas, 1 vol., 1737 — 1758 
Wilmot’s Notes of (Opinions and Judgmenks, 1 vol., 1757 — 1770 
G. Wilson’s Reports, King’s Bench and Common Plciis, fol., 
3 voLs., 1742 — 1774 

WTIson and Shaw’s Scotch Appeals, Hou.se of I.ords, 7 vols., 

1825—1835 

J. Wilson’s Reports, CTliancery, 2 vols., 1818 — 1819 
J. Wilson’s Reports, Exchequer in Equity, 1 part, 1817 
Winch’s RepoHs, Common Plea.s, fob, 1 vol., 1021 — 1625 
William Blackstone’s Reports, King’s Bench and Common 

Pleaa, fob, 2 vols., 1740—1779 

William Robin.son’s Reports, Admiralty, 3 vols., 1838 — 1850... 
Williams’ Notes to Saunders’ Reports, 2 vols. ... 

Wolferstan and Bristowe’s Election Cases, 1 vol., 1859 — 1804 
Wolferstan and Dew’s Election Cases, 1 vob, 1857 — 1858 
Wollaston’s Reports, Bail Court and Practice, 1 vob, 1840 — 1841 
Wood’s Tithe (i’ases. Exchequer, 4 vols., 1650 — 1798 ... 


Young’s Vice-Admiralty Reports 


Can. 

C%n. 

Fiji. 


Aus. 

Au.s. 
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S. Af. 
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Scot. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Can. 



Reports included in this Work and their Abbreviations. 

Younpe and Collycr’s Reports, Chancery Cases, 2 vols., 1841 — 
18^3 «■« ••• *** 

Youupe and CoUyer’s Reports, Exchequer in Equity, 4 vols., 

* WWW «Ws»A «•« ••• ••• --- --r. 

YoiinRe and Jervis’ Reports, Exchequer, 3 vols., 1826 — 1830... 

^i^ear Boohs ... ... ... ... ... ... ... .** 

Year Books (Rolls Series) ... 

Year Hooks (St^lden Society) 

Yelverton’s Reports, King’s Bench, fol., 1 vol., 1602 — 1013 ... 
Younge’s Reports, Exchequer in Equity, 1 vol., 1830 — 1832 ... 


y.^& 0. Ch. Cas, 
y. & 0. Ex. 

y. &> J« ••• ••• 

Y. B 

Y. B. (Rolls Series) 
Y. B. (Sel. Soc.)... 

Yelv. ••• 

You. 
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Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 




ABBEEVIATIONS 

USED IN THIS WORK. 


(For Abbreviations used in citing Reports, sec pp. xxv — xli, ay%te,) 


Act. 

Admit y. 

Affd. . 

Affg. 

Akt. 

Alta. 

Anon. 

Apld. 

Appct. . 
AppJri. . 
Appln. . 
Applt. . 
Apprvd 
Arbn. 

Archbp. 

Aii.. 

Ass. Tax Case 
Assce. . 
Assocn. 


for Attorney -General. 

„ Acticngeseliscliaft. 

,, Admiralty. 

,, AlYirined. 

„ Adinning. 

,, Aktiengescllschaft ; Aktiebolagot ; Aktieselskabct. 
,, Alberta. 

,, Anonymous. 

Applied. 

„ Applicant. 

„ Application. 

,, Application to Register a Trade Mark, 

,, Appellant. 

., Approved. 

„ Arbitration. 

„ Archbishop. 

„ Article. 

„ A.sse.ssed Tax Case. 

„ Assurance. 

„ Association. 


B. O. , 
B. C. . 

Bkpey. . 
Bkpt. 
Bldg. Soc. 
Bp. 


,, Borough Council. 
,, British Columbia. 
,, Bankruptcy. 

„ Bankrupt. 

„ Building Society. 
„ Bishop. 


C. A. . 

C. & S. L. Ry. Co. 
C. C. A. 

C. O. R. 

C. O. R. 

O. B. P. Act. . 

C. 1j. Ry. Co. 

C. O. R. 

C. 8. U C. . 

Ca. aa. . 

Calo. Ry. Co. 

Ch. 

Ch. Div. 

Co. 

Co-op. Assocn. 
Comrs. . 

Consd. . 

Corpn. . 

C't. 

Ct. of Ch. 

Ct. ot Kq 
Ct. of R. 


„ Court of Appeal. 

,, City & South J>ondon Bailway Co. 

„ Court of Criminal Appeal. 

„ County Court Rules. 

„ Court of Oown Closes Reserved. 

,, Common Law Pix^ceduro Act. 

„ Central Ix)ndon Railway Co. 

„ Cix>wn Oftice Rules. 

„ Consolidated Statutes of Upper Canada. 
„ Capias ad sal / s i aciand um, 

„ Caledonian Riiilway Co. 

,, Chancery. 

,, Chancery Division. 

„ Company. 

„ Co-operative Supply Association. 

„ Commissioners. 

,, Considered. 

„ Corporation. 

„ Court. 

„ Court ot Chancery. 

„ Court ot Kquity. 

Court of Review. 


D C. 
Dbtd. 


„ Divisional Court. 
„ Doubted. 
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Abbreviations. 


Deft. • 
Difitd. • 
Div. Ot. 


for Defendant. 

Distin^ished. 

„ Divisional Court. 


Eccl. Comrs. 
Eccl. Ct. 

Ex. Ch. 

Ex p. * 
Exch. 

Exor. 
Exorship. 
Expld. . 
Extd. 
Extrix. . 


„ Ecclesiastical Commissioners. 
„ Ecclesiastical Court. 

„ Exchequer Chamber. 

,, Ex parte, 

„ Exchequer. 

„ Executor. 

,, Executorship. 

,, Explained. 

,, Extended. 

„ Executrix. 


FL fa. 
Folid. 


,, Fieri facias. 
„ Followed. 


G. & S. W. Ry, Co. 

G. C. Ry. Co. 

G. E. Ry. Co. 

G. N. of Scotland Ry. Co. 
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G. N. Ry. Co. . . . 
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l! b! & *S. C. *Ry. Co. 
EC.. 

e! C. & b. Ry. Co. 

E. C. C. 

E. Elec. Ry. Co. 
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hi. J • • . • 

hi. J j* * . . . 

hi. M. & S. Ry. Co. 

L. T. & S. Ry. Co. . 


,, Ixjndon Brighton Railway Co. 

,, Tiondon ^ North ICastern Railway Co. 

,, liondon & North Western Railway Co. 

,, liondon & South Western Railway Co. 

,, Lancashire &. Yorkshire Railway Co. 

,, Local Board. 

,, J^ndon, Brighton & South Coast Railway Co. 
,, 1 iord Chancellor. 

,, liOndon, (Chatham & Dover Railway Co. 

,, London County Council. 

,, London Electric Railway Co. 

,, Local Government Board. 

,, Jxjrd Justice. 

„ Lords Justices. 

,, Ix)ndon, Midland & Scottish Railway Co. 

,, London, Tilbury & Southend Railway Co. 


M. S. Act 

M. S. A L. Ry. Co. 

Mags. 

Man. 

Mentd. . 

Met. Dist. Ry. Co. 
Met. Ry. Co. . 

Mid. G. W. Ry. Co. 
Mid. Ry. t’o. . 
Mtge. 

Mtgee. • 

Mtgor. . 


„ Merchant Shipping Act. 

,, Manchester, Sheflield & Lincolnshire Railway Co. 
,, Magistrates. 

,, Manitoba. 

,, Mentioned. 

Metropolitan District Railway Co. 

,, Metropolitan Railway Co. 

„ Midland Great Western Railway Co. 

„ Midland Railway Co. 

,, Mortgage. 

,, Moi^tgagee. 

,, Mortgagor. 


N. B. . 

N. B. Ry. Co. 
N. E. Ry. Co. 
N. F. . 

N. P. . 


New Brunswick. 

„ North British Railway Co. 
„ North Eastern Railway Co. 
„ Not Followed 
,, Nisi Prius. 
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N. S. . 




for Nova Scotia. 

N. W. P. 

• 



9» 

North-West Provinces. 

N. W. T. 




99 

North-West Territories. 

Ont. 




99 

Ontario. 

Ord. 




99 

Order. 

OverdU • 




99 

Overruled. 

P. O. . 




99 

Privy Council. 

P. B. I. . 




99 

Prince Edward Island. 

Petn. 

• 



T9 

Petition or Election Petition. 

Pltf. 

• 



99 

Plaintiff. 

Q. B. Div. 

* 



99 

Queen’s Bench Division* 

Qu. 

• 



99 

Quaere, 

Que. • 

• 



99 

Quebec. 

R. C. . 

• • 

• 

• 


Rural Council. 

R. D. C. 

• • 


• 


Rural District Council 

H. S. A. 


• 

• 


Rural Sanitary Authority. 

R. S. O. 

■ • 

• 

• 


Revised Statutes of Canada. 

R. S. C. 

• * 

• 

• 


Rules of the Supremo Court, 1S83. 

Refd. . 

• • 

• 

m 


Referred. 

Regn. of Trade Mk. 

• 

# 


Registration of Trade Mark. 

Regr. of Trade Mks. 

« 


99 

Registrar of Trade Marks. 

Itesp. 

« • 

* 

• 

99 

Respondent. 

Restg. . 

« • 

• 

• 

99 

Restoring. 

Revsd. . 

• • 

• 


99 

Reversed. 

Revsg. • 

« A 

• 

• 

99 

Reversing. 

Ry. Co. 

• • 

• 

• 

99 

Rail. Co. or Railway Co. 


S. C. (name of colony following) 

S. E. C. Ky. Co. . 

S. 1^. Ily. Co. 

S. P. • « • • • 


Schod. 

Set. Land Act 
Sottlmt. 

Soc. • • 

Soc. Anon. 
Solr. 


,, Same Case. 

„ Supreme Court of a Colony. 

„ Settled Estates. 

„ South Eastern Chatham Railway Oo. 
„ South Eastern Railway Co. 

,, Same Point. 

,, Steamship. 

,, Saskatchewan. 

„ Schedule. 

,, Scire facias. 

,, Section. 

,, Settled Land Act. 

,, Si'ttiement. 

„ Society 

,, Soci<5t<i Anonyme, etc. 

,, Solicitor. 


Trade Mk. 
'JYam. Co. 


,, Trade Mark. 

., Tramways Company. 


U. C. . 

U. I). C. 

U. S. A. 
Union Assmt, 
Urban S. A. 


Com. 


„ Urban Council. 

,, Urban District Council. 

,, United Statos of America. 

Union A.ssessmoiit (Committee. 
„ Urban Sanitary Authority. 


V.-O. 


,, Vice-Chancellor 


Workmen’s Comp. Act 


Workmen’s Compensation Act. 


Y. T. 


Yukon Territory. 






MEANING OF TEEMS 

USED IN CLASSIEYING ANNOTATING CASES. 


The different expressions used to describe the effect of the annotating cases have tluj 
following meanings, and the classilication of the annotating cases has been done strictly 
in accordance with these meanings. The annotating cases, except such as are classified 
as “ Mentioned,” are grouped aci’.ording t-o the jioirits in the case which they annotate : 
within these groups they are listed chronologically, except such as are classified as 
** Refc'rred to,” which come at the end of the group and are arranged inter se in chrono- 
logical order. Cases which annotate the annotated case generally arc grouped together 
after cases which annotate sjiecific points, similarly arranged, and are followed by cases 
classified as “ Mentioned ” arranged chronologically inter se. The terms used in classi- 
fying the annotating cases are as follows ; — 

“ Applied ” (Apld.). — This expression Ls used to denote the fact that the principle of law 
enunciated in the annotated case has been applied to a new set of facts and circum- 
stances in the annotating case. 

“ Appkoved ” (Apprvd.). — This expression is used to denote the fact that the annotated 
case has been considered to bo good law in the annotating case whore the latter is 
in a higher court tlian the former. 

“ Considered ” (Consd.). — This expression is used where the remarks in the annotating 
case arc devoid of adverse criticism and merely denote the giving of more or loss 
careful consideration to the annotated case. 

“ Distinguished ” (Distd.). — This expression is used where the earlier case is not neces- 
sarily doubted, but where some essential difTercnco (either on the facts or in law) 
between it and the annotated case is pointed out. 

Doubted ” (Dbtd.). — This expression is used whore the court in the annotating case 
without definitely going to the length of saying that the annotated case is wrong, 
adduces reiusous which scorn to show that it is not accuiato. 


“ Explained ” (Exjild.). — Tliis <‘xpression is used where the earlier case is nof. necessarily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious 
on the face of the report, 

“ Extended ” (Extd.). — Compare “ Applied,” supra. 


“ Followed ” (Folld.). — This expression is used to denote that the same princijiles of law 
are applied in tiie two cases. It does not necessarily imiily that the facta are sub- 
etanlially identical in the two cases. 


€6 
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Not Followed ” (N.F.). — Compare “ Followed,” supra, to which it is the adverse. 
Overruled ” (Overd.). — This expression is used where the annotating case m on sub- 
stantially identical facts with the annotated case and in a higher court and the rule 
in the latter case is held to bo wrong. 


“ Referred ” (Refd.). — This expression is used only where the annotating case deals with 
the point of the Digest paragraph and is witliout comment of any definite character 
on the case annotated, and where there is no delicate shade of approval or disapproval 
which would justify the use of any of the foregoing words. 

** Mentioned ” (Mentd.). — This expression is used only where none of the foregoing terms 
apply. In other words, it is used only where the case annotated is cited on a point 
having nothing to do with the point in the Digest paragraph. 
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Part I. — Small Holdings 


Sect. 1. — ^IN GENERAL. 

See Small Holdings & Allotments Acts, 1908- 
1926 ; Small Holding Colonies Act, 1910 (c. 38) ; 
Small Holding Colonies (Amendment) Act, 1918 
(c. 20), as amended by Land Settlement (Facilities) 
Act, 1919 (c. 69) ; Ministry of Agriculture & 
Fisheries Act, 1019 (c. 91). 

PART I. SECT. 1. 

a. Wluit is a holding — Whether land 
with carding mill upon — Yool 
V. Shkphkbd, [1914] 1 S. L. T. 478 ; 

[1914] S. 0. 689.— SCOT. 

b. BlacksndtJi’s afwp, dus’lling- 

house it land ,] — The yearly tenant of 
subjects oonslstiuff of a blacksmith’s 

J. — VOL. XLII. 


Seui\ 2.— authorities FOR PROVISION OF 
SMALL HOLDINGS. 

See Small Holdings & Allotments Act, 1908 
(c. 30), ss. 38-53, 57, 59 ; Land Settlement 
(Facilities) Act, 1919 (c. 59), s. 17 ; Small Holdings 
& Allotments Act, 1926 (c. 62), ss. 1-15 ; Small 
Holding Colonies Act, 1916 (c. 38) ; Small Holding 

previous tenants ; but appot. was 
under no obligation either to use the 
shop as a smithy or to do blaok- 
smlth’s work for the tenants of the 
landlord’s estate, nor were those 
tenants bound to employ him. The 
value of the smithy to appot, was less 
than that of the house & lands 
Held: the subjects did not form a 

B 


shop, a dwolling-hous^ & 5i acres of 
land, applied to the Land Ct. under 
Sinoil Landholders (Scotland) Act, 
1911, to fix the lli*st equitable rent 

E ayablo by him as statutoiy small 
mant of the subjects. The house Sc 
shop wore built & maintained by the 
landlord, Sc the shop had always btH.ni 
occupied as a smithy by appot. & the 
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Sect. 2 . — AutJiorUiee for provision of small hold- 
ings. Sects. 3, 4 5.] 

Colonies (Amendment) Act, 1918 (c. 26), aa 
amended hy I^nd Settlement (Facilities) Act, 
1919 (c. 60) ; Ministry of Agi-iculture & I^lsheries 
Act, 1919 (c. 91). 


Sect. 3 . — SCHEMES. 

See Small Holdings & Allotments Acts, 1908- 


Sect. 4.— acquisition OF LAND. 

/ Holdings & Allotments Act, 1908 

38-47, 61 ; Land Settlement (Facilities) 

^ Allotments Act, 1926 (c. 62), 

P^chase — The order — Nature 
--Whether certiorari to quash granted.]— The 

Small Holdings & Allotments Act, 1908 
(c. o6), s. 39 (3), is that an order for the com- 
pulsory acquisition of land under that Act which 
h^ been confirmed by the Board of Agriculture & 
hisheriea is final, & has the effect of an Act of 
Farhament. Certiorari, therefore, will not be 
panted to bring up quash such an order. — 

5 25 T. L. R. 

718 ; 63 Sol. Jo. 746 ; 7 L. G. K. 1041, D. C. 

2* ^.j — Land Settlement 


of the farm for a writ of certiorari to remove the 
order into the High Ct. on the ground that the 
council had mafie it without jurisdiction, inasmuch 
as they had not obtained the previous consent of 
the Board of Agriculture ; — Held : the order was 
not merely administrative but quasi- judicial in 
character, it affected appct. personally & not only 
as one of the public or of a section thereof, & he 
had not in fact waived any right which he would 
otherwise have had to the relief which he claimed, 
& if he made good the ground of his application, 
he was entitled to the writ ex dehito justitioe. — 
R. V. Bedfordshire County Councel, Ex p. 
Sear, [1920] 2 K. B. 466 ; 89 L. J. K. B. 426 ; 
123 L. T. 60 ; 84 J. P. 97 ; 36 T. L. R. 369 ; 
18 L. G. R. 249, D. 0. 

3. Making of order — Whether 

previous consent of Ministry of Agriculture re- 
quired.] — R. V. Bedpordshuie County Council, 
Exp. Sear, No. 2, ante. 

4. Outgoing tenant — Right to remove or 

sell stock.] — Re Evans & Glamorgan County 
Council, No. 7, post. 

6. Wilful refusal to convey.] — After an 


(Facihties) Act, 1919 (c. 69), s. 10 (1), does not 
require that the previous consent of the Board of 
Agncultime & Fisheries should be obtained before 
a council make an order for the compulsory 
acqmmtion of land under sect. 1 , sub-sect. 1 of the 
Act, but only that that consent be obtained 
before the council exercise the power conferred 
upon them by the order by proceeding actually 
to acq^e the land by giving notice to treat or 
otherwise. 

A county council, after holding an inquiry in 
regard to the matter at which all necessary parties 
were represented, made an order under the Small 
Hoimngs & Allotments Act, 1908 (c. 36), & Land 
Settlement (Facilities) Act, 1919 (c. 59), for the 
compulsory acquisition of a farm for the purposes 
of these Acts, On an application by the owner 


holdlDff to which Small Landholders 
Acts applied. — S tormonth Dakltno v. 
Young, [1915] S. C. 44.— SCOT. 

. — ZT" ^nd used for fruit grow- 

tnv.j— The lessee of 10 acres of land 
on which he had planted raspberry 
hushes, the fruit from which be sold 
fo Jam -makers & sometimes 
ywrtoht to fruit dealers, was not en- 
titled to have himself declared a 
landholder,” the land bolni? a market 
& excluded from the operation 
Landholders (Scotland) Act, 
1911, by sect. 20 (.'!) (d).— Y kaman v. 
ORKWak (1916), 53 Sc. L. li. 696.— 

9vOX» 

~ — Cottage urith garden, arable 
ItiTM «£■ ^tare of common grazing A 
—The subj^ts consisting of a small 
thatched cottage in a villa<re in ArjrylJ- 
shlro, with a plot of garden ground & 

potato land 

Blt^ted at a short distance from the 
cottage, & a one fifteenth share in a 
common grplng extending to 68 acres 
for the grazing of one cow. all let to one 
t^^t at a rent of £4 4s. 6d., is 

a holdtog " within SmaU Landholders 
(S^Uond) Act, 1911 . — Malcolm v . 
M'DougaLl, [1916] S. C. 283.— SCOT. 

•• Land dt buildings valued 


order for compulsory pui'chase of land liad been 
duly confirmed under Small Holdings & Allotments 
Act, 1908 (c. 36), 8. 39 (3), the solr. for the owner 
wrote that he was advised by counsel that the 
order might be bad, & subsequently lie wrote 
again refusing to convey, alleging the same 
advice : — Held : there had been a wiKul refusal 
to convey within Jjands Clauses Ckmsolidation 
Act, 1846 (c. 18), s. 80 . — Re Jones Cardigan- 
shire County Counch, (1913), 67 Sol. Jo. 374. 

6. Compensation — Incorporation of Railways 
Clauses Consolidation Act, 1845 (c. 20) — Unworked 
minerals.] — The N. county council acting under 
powers conferred by Small Holdings Allotments 
Act, 1908 (c. 36), & an order of the Board of 
Agiuculturo, gave notice to the owner of a farm 
that they required to purchase the same for small 
holdings. The order made under the Act of 1908 
incorporated Railways Clauses ( 'onsolidation Act, 
1845 (c. 20), SS. 77, 78. The arbitrator was of 
opinion that the true measure of the compensation 
payable to the owner was the value to him im- 
mediately befoie the giving of the notice to treat 
of the lands required to be taken by the county 
council, without taking into consideration as an 
element tending to reduce this value the risk of 
the land being injured at some future time by the 


£30.] — ITaaoltonv. Hajhilton’h (Dukk) 
Trustees, [1918] S. C. 282.— SCOT. 


f- , ~~ Ixtnd <£’ dwelling -hov^e. not 
required for agricuUural inirposes.] — 
Where, at the date of Hmall J^and- 
holders Act, 1911, coming into opera- 
tion, there existed on land, held on 
such a tenancy that it would otherwise 
constitute a ” holding,” a dwelling- 
house or other building forming an 
Integral 8c material part of the subjects 
of tenancy but not erected or required 
for agrlcmtui'al or pastoral purposes, 
such dwoUlng-house or other buildiug 
with the pertinents & site thereof 
might be excised from the land hold 
on such tenancy, leaving the remainder 
a statutory ” holding ” under the Act. 

' — M'Neiu. V. Hamilton (Duke), 
C. 221 ; [1918] 1 S. L. T. 
265. — SCOT. 

g. Agricultural Holdings (Scot- 

towd) Act, 1908— House db land — 
jjicence to sell liquor. y— At the com- 
Small Landholders Act. 
1911, the yearly tenant of a dwelling- 
house & lOi acres of arable land held a 
llwnoo for the sale of porter & ale. 
Which ho sold to occasional oustomm, 
the amount of trade done 1^ him In 
this way being very small. The house 


was not lai-ger than a suitable dwelling- 
house for the holding ; no part of It 
was fitted up as an inn or pubilo-houao ; 
8c. no travellers were received as 
lodgers tliore : — Held : the subjects 
were not prevented, by reason of the 
trade carried on therein, from being a 
” holding ” within the Aet«. — Taylor 
V. Foruyck, [1918] S. C. 824 ; [1918] 
2 S. L. T. 1 86.— SCOT. 

h. Stains of landholder — Who en- 
titled.] — Small Landholders (Scotland) 
Ipll. 2 (1) (ill) (a), enacts that it 
shall bo a condition of a tenant or 
leaseholder being entitled to the status 
of a landholder “ that such tenant or 
leaseholder or his predecessor in the 
same family has provided or paid for 
the whole or the greater part of the 
buildings or other permnnont Improve- 
ments on the holding ” : — Held : the 
words ” predecessor In the same 
family ” included predecessors other 
than the Immediate predecessor. — 
Irvine v. Fobvyoe. [1927] S. 0. 72.— 
SCOT* 

PART I. SECT. 4. 

k. Compulsory purchase — Jiight to 
reconveyance on failure of council to 
erect dwellings vMhin viiioded Ume.] — 
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working of the minerals imder the land in the 
event of their not being required by the county 
council to be left unworked under the Railways 
Clauses Consolidation Act, 1845 (c. 20) — Held : 
it must be assumed that the arbitrator had come 
to the conclusion that there was nothing to prevent 
the remedy provided by Railway Clauses Consoli- 
dation Act, 1846 (c. 20), ss. 77, 78, being a sufficient 
one for this future risk ; & that being so it could 
not be said he had proceeded on any erroneous 
principle in making his award. — C arlisle (Kaul) 
V. NorthumberToAnd County Council (li>ll)» 
106 L. T. 707 ; 76 J. P. 639 ; 10 L. G. R. 60. 

7 . Outgoing tenant — Cost of refreshment 

supplied at sale.] — A county council agreed with 
an outgoing tenant in accordance with Hmall 
Holdings Act, 1910 (c. 34), to pay compensation 
for the loss or expense directly attributable to the 
quitting which the tenant might unavoidably 
incur in connection with the sale or removal of his 
household goods, stock, etc., the amount to be 
settled by arbn. The tenant on quitting the 
holding sold his implements A stock by auction. 
The umpire in Ids final award disallowed the 
tenant (a) £34 lls. 8d, costs of refreshments 
supplied at the sale, but found as a fact that the 
amount was reasonable, A that it was customary 
A desirable to supply refreshment at such sales ; 
lie allowed the tenant (b) £21 valuation fee, costs 
of valuing stock before the sale ; (c) £181 loss on 
compulsory sale ; (d) £2 2s. costs of preparing 

agreement with the council. Each party was to 
bear their or his own costs of the arbn. : — Held : 
(1) {a) was a reasonably necessary exiionse in 
connection wdth the sale A ought to be allowed 
to the tenant ; (6) was not an unavoidable expense 
of the sale, but rather was part of the costs of the 
arbn., A as such ought to be disallowed ; (c) was a 
loss dii'ectly attributable to the quitting, unavoid- 


ably incurred in connection with the sale, A 
ought to be allowed ; (d) was not an expense of 
the sale A ought to be disallowed ; (2) the out- 
going tenant was free to choose whether ho woyild 
remove his stock or sell, A was under no obligation 
to remove to another farm if he had one or one 
w'as available. — lie Evans A Glamorgan County 
Council (1912), 76 J. P. 468 ; 28 T. L. R. 517 ; 
66 Sol. Jo. 668 ; 10 L. G. R. 805. 

8. — Costs of valuation of stock.] — 

lie Evans A Glasioruan County Council, No. 
7, ante. 

9 . Loss on compulsory sale.] — 

Re Evans A Glamorgan County Council, No. 
7, ante. 

10. Costs of preparing agreement 

with Council.] — lie Evans A Glamorgan County 
CoUNcii., No. 7, ante. 


Sect. n.^DEAUNGS WITH LAND. 

See Small Holdings A Allotments Act, 1908 
(c. 36), ss. 47, 61, 62 ; Small Holdings Act, 1910 
(c. 34) ; Land Settlement (Facilities) Act, 1919 
(c. 59), ss. 11-13 ; Small Holdings A Allotments 
Act, 1926 (c. 52), ss. 3, 5-8, 11, 12, 19, 20. 

11. Letting ^ — Execution of lease — Refusal of 
local authority to execute.] — Berney v. Kinglanj> 
Parish Council (1911), 75 J. P. Jo. 616. 

12. Notice to quit — Validity.] — An agree- 

ment for a yearly tenancy of a small holding i)ro- 
vided that the tenancy might be determined by a 
six months’ wTitten notice expiring at any Micliael- 
maa. On Mar. 21, 1917, the agent for the landlords 
sent to deft., who was in arrear with his rent, a 
written notice to quit on Oct. 1 1 (old Michaelmas 
Day), 1917. The notice to quit was enclosed in a 
letter in which the agent said, “ 1 am instructed 


Labourers (Ir.) Art, 1883, h. 15, wliirb 
(Miablos the former owner of land, 
coujpulsorily acquired in fee l)y u 
district ooiuicil for the purpoeo of the 
Act, to rouuiro the land to bo rocon- 
voyed to him upon fuUuro by the 
district council to make arrungomejits 
for the oroctlou of the labourers’ 
dwolliiiffs within two years after tho 
(ionlirmatlon of tho I’ro visional Order, 
are not extended by Labourers (Ir.) 
Act, 1885, s. 4, so as to apply to lomls 
ooinpulBorlly acquli-ed for a term of 
years under that sect. — F ek v. 13 au. y - 
MAHON Kuhae District Council, 
11316] 1 I. li. 1)7.— IR. 

l. Compensation — Should be asacssed 
by arbitration <£■ not by Ixind Court.} 
- AVhytk V. Stewart, [1914] S, C. 075. 
—SCOT. 

m. night of arhiirator to in- 

ctmJr under depreciation head— Depre- 
ciation in the value of estate attributable 
to presence of stmdl fioldings .} — Board 
or AaRicuLTURK I'XJU Scotland v. 
Plummer, [1916] 1 A. O. 675, H. L, — 
SCOT. 

PART I. SECT. 6. 

n. liight of Farm Board to take poa- 
saasUtn of land — On failure of pur- 
chaser to pay instalments due.] — 2 Geo. 5 
(1912), o. 28, whloh created tho 
Farm Settlement Board, provides that 
when a purchaser of land from tho 
Board fails to pay his instalments as 
they become due, the Board may 
“ take possession " of such land on 

g lviuK one month’s notice *’ of Its 
itentiou so to do,” & ” on so taking 
posae^on ” may deal with tho land 
as it might have done in the first 
Instance ; — Held ; before the Board 
could dispose of land after default in 
payment by a purohaaer it must not 


only give notice of its intcnlion to take 
possession, but actually take posses- 
sion, He a second agreement of sale 
purjtortiug t.o give a 8ec«»nd purchaser 
the right to possession ilid nut convey 
any right to possession against tho 
first purchaser. — Wii>ioN v. Wiij^o.n 
( 1920), 47 N. B. It. 220 ; .52 D. L. R. 
.296.— CAN. 

o. Betting — Of cottages under im- 

prooenumt scheme — JiigM of agricultural 
labourers to first preference .] — MAimoN 
V. CooTEUiLL (No. 2) Rural District 
CouNiuL, [1915] 1 I. It. 217 ; 13 

L. G. It. 901, H. L.— IR. 

p. Fixing fair rent for holding 

~~-\Vhat Land Court should consider.] — 
Two joint tenants of a iiolduig in the 
Island of Arran of which defenders were 
projirietors applied to the liand (Jt. 
for an order fixing a first fair rent to be 
paid for their holding ; — lleUi : in 
fixing a fair rent for a small liolding 
luuler Crofters Holtlings (.Scotland) 
Act, 1886, 8. 6 (1), tho Land Ct. were 
not bound to exclude from considera- 
tion as tenant’s Improvements such 
improvements as were executed by tlio 
tenant or his predecessors In the same 
family In implement of a specilie 
agreement in writing to execute them. 
— Maokinnon t’, Hamilton’s (Duke) 
Trustees, [1918] S. C. 274. — SCOT. 

.] — Tenants of a 

holding presented an application to 
the Laud Gt. fur tho fixing of a fair 
rent in tho character of landholders, & 
parties were lioard on the application. 
Thoi’oaftor tho Land Ct., being of 
opinion that the greater part of the 
improvements wore not provided by 
tho tenants, amended tho applioation 
at their own liand so as to make It 
afiply to proceedings at the instauoo 
of statutory smedi tenants, &, without 


hearing parties fui'thcr, proceeded to 
fix an e(]Uitablc rent and tho period of 
renewal of the tenancy : --Held : (ho 
amendment was competent, but the 
ct. were bound to give the landlord 
an opportunity of being heard on any 
objections he uiight have to state 
imder ;8iuaU Landholders (iScotland) 
Act, 1911, s. 32 (4). — FULLAimi.N v. 
Hamilton’s (Duke) Trustees, [1918] 
S. C. 292.— SCOT. 

r. — — .] — An applica- 
tion having been made to tho Land 
Ct. under CrofkTS Holdings (Scotland), 
Act, 1886, B. G (1), for an order fixing a 
first fair rent for a holding in tho 
island of Arran : — Held ; in fixing a 
fair rent for a holding, the Land Ct. Is 
entitled to take into aocoimt tho fact 
that the crojjs on tho holding, by 
reason of its situation, are exposed 
to tho risk of damage by game. — 
MuKelvik i\ Hamilton's (Duke) 
Trustees, [1918] S. 0. 3U1.— SCOT. 

t. .]-Iu an order 

issued by the Hoard of Agriculture con- 
firming a scheme for the constitution 
of certain small holdings, the rent of 
each bolding was stated to include I'ent 
for tho existing buildings. In a 
special case presented for the deter- 
mlnatlou of questions regarding the 
compeusatlou due to tho landlord : — 
Held : in fixing the rent of the holding 
the Board were not bound to regard the 
holding as divested of buildings, but 
were entitled to regard it as Including 
any buiUUugs comprised within it. — 
Siwiu Estates v. Board of Aori- 
UULTURK FOR SCOTLAND, [1926] S, C. 
563.— SOOT. 

a. Termination of tenancy — 

Effect of Land Court’s order for creation 
of small holdings.] — Glkndinnino v. 
Board of Aoiuoulture for Scotland. 
[1918] S. C. (H. L.) 56.— SCOT. 



Small Holdings, Small Dwellings, and Allotments. 


Sect. 5 . — Dealings toith land. Sects. 6 7. Part 

II. Sects. 1, 2 tfc 3. Part III. Sect. 1: 

Sub-sects. 1, 2, 3, 4 (fer 5. Sect. 2.] 

by the Small Holdings & Allotments Committee 
to serve upon you the enclosed notice to quit, 
which is intended to terminate your tenancy at 
Michaelmas next unless they see sufficient reason 
in the meantime to change their opinion.” The 
tenant claimed that the notice was a conditional 
notice & therefore invalid. In Mar. 1916, a notice 
to quit had also been given to deft., whose rent 
was in arrear, but this notice was withdrawn at 
deft.’s request upon his paying the rent due : — 
Held : the covering letter on its true construction, 
read in the light of what happened in the previous 
year, did not introduce into the notice to quit a 
condition or a reservation of right to pltfs., & 
the notice was valid. — Norfolk County Council 
r. Child, [1918] 2 K. B. 805 ; 87 L. J. K. B. 1122 ; 


119 L. T. 039 ; 34 T. L. R. 592 ; 10 L. G. R. 738, 

C. A. 


Sect. O.^MISCELLANEOUS POWERS OF 
COUNQLS. 

See Small Holdings & Allotments Act, 1908 
(c. 36), ss. 43, 45 ; Small Holdings Act, 1910 
(c. 34), s. 1 ; Land Settlement (Facilities) Act, 
1919 (c. 69), 88. 17, 19 ; Small Holdings & Allot- 
ments Act, 1926 (c. 52), ss. 9, 10, 13, 14. 


Sect. 7.— FINANCE. 

See Small Holdings & Allotments Act, 1908 
(c. 36), ss. 61, 62, 64 ; Land Settlement (Facilities) 
Act, 1919 (c. 69), 88. 14, 16, 31 ; Small Holdings &> 
Allotments Act, 1926 (c. 62), ss. 2, 13. 


Part ii. — Small Dwellings. 


Sect. 1.— ADVANCES. 

See Small Dwellings Acquisition Act, 1899 
(c. 44), ss. 1-4, 7-10 ; Housing, etc. Act, 1923 
(c. 24), ss. 22, 23 ; Housing, Town Planning, etc. 
Act, 1919 (c. 36), s. 49 ; Housing Act, 1921 (c. 19), 
s. 6 ; Statutory Rules & Orders, 1922, No. 632 ; 
Bankruptcy Act, 1914 (c. 69), s. 130. 

Sect. 2.— REMEDIES FOR BREACH OF 
CONDITIONS. 

See Small Dwellings Acquisition Act, 1899 


(c. 44), SB. 3, 6, 6 ; Bankiuptcy Act, 1914 (c. 59), 
s. 130. 

Recovery of possession under Small Tenements 
Recovery Act, 1838 (c. 74).] — See Landlord & 
Tenant, Vol. XXXI., pp. 548-550, Nos. 6951- 
6968. 


Sect. 3. — FINANCE. 

See Small Dwelhngs Acquisition Act, 1899 
(c. 44), s. 9. 


Part III. — Allotments. 


Sect. 1.— UNDER SMALL HOLDINGS AND 
ALLOTMENTS ACTS. 

Sub-sect. 1. — In General. 

See Small Holdings & Allotments Acts, 1908- 
1926 ; Ministry of Agriculture & Fisheries Act, 
1919 (c. 91) ; Allotments Act, 1922 (c. 61). 


Sub-sect. 2. — Acquisition of Land. 

See Small Holdings <fe Allotments Act, 1908 
(c. 36), ss. 26, 32, 3^^46, sched. I. ; Land Settle- 
ment (Facilities) Act, 1919 (c. 69), ss. 1-9, 11-17, 
19, 21-25, scheds. II. & III. ; Allotments Act, 
1922 (c. 61), Bs. 8-12 ; Small Holdings & Allot- 
ments Act, 1926 (c. 52), scheds. I. & II. 

13. Compulsory hiring — Alleged breaches of 
covenant by local authority — Notice to remedy 
breaches.] — In 1900 a local authority, imder their 
statutory powers, obtained compulsorily a lease of 
land & sublet it in allotments to numerous per- 
sons. The lease contained covenants by the local 
authority to keep the land clean & in good heart 
& condition. In June, 1909, the lessor served the 
local authority with a notice under Conveyancing 
Act, 1881 (c. 41), 8. 14 (1), directed to the whole of 
the land, allegi^, generally, breaches of the 
covenants, & requiring the same to be remedied 
within a reasonable time. In the following Nov. 
he issued a writ alleging that the breaches had not 
been remedied & claiming to re-enter. The local 


authority denied the breaches. At the trial of the 
action the lessor’s evidence showed that all the 
allotments were in a bad condition when tlie notice 
was given, that some of them were clean at the 
date of the writ, but that it would take at least a 
year from the date of the notice to put the whole 
of the land in good condition. On tliis the local 
authority objected that a reasonable time had 
not been allowed to remedy the breaches : — Held : 
as the notice was in general terms & directed to 
the whole of the land it was not divisible, as a 
sufficient time had not been allowed to remedy all 
the breaches, the action was premature & must bo 
dismissed. — IIobley v. Tarvin Parish Council 
(1910), 74 J. P. 209. 

11. Allowance of reasonable time to 

remedy breaches — Objection by authority of want 
of reasonable time.] — Hopley v. Tarvin Parish 
Council, No. 13, ante. 

16. Right to break up pasture.] — Small 

Holdings & Allotments Act, 1908 (c. 36), sched. I., 
Part II., clause (2) (6), as amended by Land 
Settlement (Facihties) Act, 1919 (c. 59), s. 25 (1), 
sched. II., provides that an order made by the 
council of a borough, mban district or parish, for 
the compulsory hiring of land for the purpose of 
providing allotments “ shall not authorise the 
breaking up of pasture unless the Board ” of 
Agriculture & Fisheries “ are satisfied that it can 
be so broken up without depreciating the value of 
the land, or that the circumstances are such that 
small holdings or allotments, as the case may be. 



Part III. — ^Allotments 
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cannot otherwise be successfully cultivated.” 
Where an order had been made under the Acts 
by a borough council for the compulsory hiring 
for allotments of a piece of land consisting entirely 
of pasture : — Held : in considering whether the 
breaking up of the pasture should bo authorised, 
the Board must have regard to the particular 
piece of land alone, & need not be satisfied that 
there was no other land in the neighbourhood 
which could be successfully cultivated as allot- 
ments without the breaking up of pasture. — 
KNOWTiES V. Salford Corpn., [1922] 1 Ch. 328 ; 
91 L. J. Ch. 400 ; 120 L. T. 729 ; 80 S, P. 97 ; 38 
T. L. B. 310 ; 00 Sol. Jo. 332 ; 20 L. G. R. 337, C. A. 

Injunction to restrain — Matter under 
consideration by Ministry of Agriculture.] — Where 
an order, purporting to be made under the Small 
Holdings &> Allotments Acts, 1908-1919, has been 
made by a county council to enforce its compulsory 
powers of hiring land, but the coimcil has not 
complied with the conditions precedent imposed 
by Small Holdings & Allotments Act, 1908 (c. 30), 
s. 7 (2), namely, that the council has been unable 
to acquire suitable land elsewliere on reasonable 
terms, the ct. will not, in view of the provisions 
of sect. 39, sub-sect. 3, grant an injunction to 
restrain the council from proceeding upon the 
order, if at the time of the application for the 
injunction the Board of Agriculture already has 
seisin of the matter <te an inquiry by the Board is 
in progress as to whether the Board should confirm 
the order. — Reddaway v. Lancashire County 
Council (1925), 41 T. L. R. 422. 

17. Compulsory purchase — Suitability of land 
— Reasonability of price — Local authority primd 
facie judges.] — (1) An urban district council who, 
having failed to obtain suitable land for allotments 
by agreement, seek to acquire land in their district 
compulsorily, are prirnd facie the judges as to what 
land is suitable for the purpose & whether they 
can acquire it at a reasonable price within the 
ambits of the statute. 

(2) “ Suitable for allotments prirnd facie means 
land as to which the council, after having taken 
into consideration the entire circumstances of 
each case, came to the conclusion tliat for tlieir 
purpose it is suitable, A may reasonably be 
expected to recoup the purchase-money out of 
rents to be paid by the allotment holders. 

(3) The elTect of Land Settlement (Facilities) 
Act, 1919 (c. 59), s. 1 (1), which provides that an 
order for compulsory acquisition of land made 
after the passing of the Act & before the expiration 
of three years from that date need not be confirmed 
by the Board of Agiiculture & Fisheries, is that 
the making of the order shall be conclusive 
evidence that it has been duly made, that the 
requirements of Small Holdings & Allotments Act, 
1908 (c. 30), have been complied with & that the 
order of the council is inira vires that statute. — 
Woodford Land & Building Co., Ltd. v. 
Woodford Urban District Council (1921), 19 
L. G. R. 659. 

What Is suitable land.]— Wood- 
ford Land & Building Co., Ltd. v. Woodford 
Urban District Council, No. 17, ante. 

19. Making of order — Conclusive evi- 

dence of compliance with statutory requirements.] — 
Woodford Land & Building Co., L/td. v. 
Woodford Urban District Council, No. 17, 
ante. 


Sub-sect. 3. — Dealings with Land. 

See Small Holdings & Allotments Act, 1908 
(c. 30), ss. 20-30, 33, 60 ; I^and Settlement 
(Facilities) Act, 1919 (c. 69), s. 21, sched. II. ; 
Allotments Act, 1922 (c. 61), ss. 14-10 ; Small 
Holdings & Allotments Act, 1920 (c. 62), sched. II. 


SuB-SRci’. 4 . — Miscet.laneous Powers op 
Councils. 

See Small Holdings & Allotments Act, 1908 
(c. 30), ss. 23, 24, 20, 32-37, 47, 49, 50 ; I^nd 
Settlement (Facilities) Act, 1919 (c. 59), ss. 19, 
21-24, 28, scheds. II, & III. ; Allotments Act, 
1922 (c. 51), ss. 10, 17, 19, 21. 


Sub-sect. 5. — Finance. 

See Small Holdings & Allotments Act, 1908 
(c. 30), ss. 51-54 ; Ijand Settlement (Facilities) 
Act, 1919 (c. 69), s. 27 ; Allotments Act, 1922 
(c. 51), ss. 17, 18 ; Small Holdings & Allotments 
Act, 1920 (c. 62), s. 2. 


Sect. 2.— UNDER OTHER STATUTES. 

20. Letting of allotment — Under municipal 
bye-law — Land not held for charitable use or trust — 
Invalidity of bye-law.] — A.-G. v. Stafford Corpn., 
[1878] W. N. 74. 

21 . Under private Act — Extension of 

borough — Right of residents In added area.] — By a 

private inclosure Act provision was made for 
allotments to be held by the deputies of the free- 
men in trust for freemen, or their widows, resident 
within tlic borough. Application had to be made 
to the doxiuties for any such allotment, & any per- 
son aggrieved with their decision could appeal to 
the justices of the borough in petty or special 
sessions, whose determination w’as “to be final & 
conclusive, &> not removable by certiorari, or any 
other writ or process whatsoever, into any of Her 
Majesty’s cts. of record. By the borough Act, 
1891, the borough had been enlarged to include 
certain areas called “ the added areas.” Appet., a 
freeman of the borough, & resident in one of the 
added areas, applied to the deputies for an allot- 
ment, but Ills application was refused on the ground 
that he was not resident within the borough as 
constituted at the time of the enactment of the 
private inclosure Act. He appealed to the justices 
who granted his application, but at the request 
of the deputies they stated a case under Summary 
Jurisdiction Act, 1879 (c. 49), s. 33 ; — Held: (1) 
upon a proUminary objection to the appeal, as by 
Interpretation Act, 1889 (c. 03), s. 13, the words 
“ ct. of summary jurisdiction ” include justices 
sitting under any Acts other than Summary 
Juris^ction Acts, the justices here formed a ct. 
of summary jurisdiction from which an appeal lay 
by a case stated under Summary Jurisdiction Act, 
1879 (c. 49), s. 33 ; (2) on the merits, the extension 
of the limits of the borough carried with it the 
extension of the area of the residential privilege. — 
Leicester Borough (Deputies op Freemen) v. 
Hewitt (1893), 02 L. J. M. C. 61 ; sttb nom, 
Leicester Borough (Deputies of Freemen) 


PART m. SECT. 2. 

b. Compenmtion for immwementa — 
Under Market Gardeners Compensation 
( Scotland ) Act , 181)7 — Itestrospective 


effect ,] — Sect. 4 of the above Act 
(which corresponds with sect. 4 of the 
Enfirhsh Act of 1895) Is not retrospec- 
tive, & does not entitle tenants under 
leases cuirent at the commencomont of 


the Act to compensation In respect of 
market -garden Improvements executed 
prior to the oommenoement of the Act. 
— Smith v. Callandeu (1901), 70 
L. J. P. C. 53, H. L.— SCOT. 
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Sect. 2. — 'Under other st atutes,] 

V. LEwrrr, 68 L. T. 201 ; 57 .T. P. 344 ; 5 B. 211, 
D. C. 

22. Sale of allotment land — Right of Charity 
Commissioners.] — Allotments Extension Act, 1882 
(c. 80), has not taken away from the Charity Comrs. 
the power of authorising a sale of charity lands 
vested in them under Charitable Trusts Act, 
1853 (c. 137), & Charitable Trusts Amendment 
Act, 1855 (c. 124). — Sutton Parish to Church 
(1884), 26 Ch. D. 173 ; 53 L. ,1. Ch. 599 ; 60 L. T. 
387 ; 32 W. It. 486. 

23. Exemption from taxation.] — ^By a private 
inclosure Act in 1763, certain spaces of C. common 
were allotted to the corpn. of York, in trust for 
the freemen inhabitants of B. ward in that city, 
as compensation for previous rights of common. 
In 1032, by agreement with the lord of the manor, 
the fouiili part of the adjoining common of H., 
afterwards called the “ Intack,” was conveyed 
in fee to the mayor of Y'ork, in satisfaction of the 
common rights of the freemen inliabitants of 
B. ward. The allotments of t^. common & the 
Intack had ever since been enjoyed by the free- 
men inhabitants of B. ward, A were under the 
control of pasture masters, who, after paying 
the expenses of management, apphed the profits 
of tlie whole to the benefit of poor freemen, & 
also for some years past for the benefit of their 


widows : — Held : the profits of the allotments 
which were applied under the Act of 1763 were 
exempt from corpn. duty under sub-s. 2 of s. 11 
of the Inland Revenue Act, 1886 (c. 61), s. 11 (2) ; 
but the profits of the Intack, not being appro- 
priated & applied under any Act of Parliament, 
were not exempt imder that sub-sect. — Inland 
Revenue Combs, v, Scott, lie Bootham Ward 
Strays, York, [1892] 2 Q. B. 162 ; 01 L. .T. Q. B. 
432 ; 67 L. T. 173 ; 66 J. P. 680, 032 ; 40 W. R. 
632 ; 8 T. L. R. 347, 468 ; 30 Sol. Jo. 396 ; 3 


Tax Cas. 134, 0. A. 

Annotaiions : — Hentd. R. v. Inoomo Tax Special Opmrs., 
Ex p. Unlverelty College of North Wales (1909). 78 L. J. 


[1926] A. C. 128. 


24. What amounts to allotment — Allotments 


& Cottage Gardens Compensation for Crops Act, 
1887 (c. 26) .] — By above Act, s. 4, “ allotment ” 
means {inter alia), “ any parcel of land of not more 
than 2 acres in extent held by a tenant under a 
landlord & cultivated as a garden”: — Held: a 

E ieco of land less than 2 acres in extent, occupied 
y a seedsman for the purposes of his business, A 
having in it vegetables, fruit trees, & flowering 
plants which he sold, was not ” cultivated as a 
garden,” & was, therefore, not an “ allotment ” 
within sect. 4. — Cooper v. Peahse, [1896] 1 Q. B. 


662 ; 66 L. J. M. C. 96 ; 74 L. T. 496 ; 60 J. P. 
282 ; 44 W. R. 494 ; 40 Sol. Jo. 376, D. C. 


See, now, Allotments Act, 1922 (c. 61). 


SMALLPOX. 

See Nuisance ; Public Health and Local Administration. 


SMOKE. 

See Nuisance ; Kailways and Canals. 


SMOKING 

See Infants and Children. 


SNOW. 

See Highways, Streets, and Bridges. 


SOCIETIES. 

See Building Societies ; Clubs ; Criminal Law and Procedure ; Friendly Societies ; 
Industrial, Provident, and Similar Societies ; Literary and Sotentipio Institutions ; 
Loan Societies ; Trade and Trade Unions. 
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SODOMY. 

See Criminal Law and Procedure. 


SOLD NOTE. 

See Sale of Goods ; Stock Exchange. 


SOLDIERS. 

See Royal Forces. 


SOLE CORPORATION. 

See Corporations ; Ecclesiastical Law. 

SOLEMN FORM. 

See Executors and Administrators. 


SOLEMNISATION OF MARRIAGE. 

See (Criminal Law and Procedure; Ecclesiastical Law; Husband and Wife. 


SOLICITOR-GENERAL. 


See Constitutional Law ; Patents and Inventions. 
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SOLICITORS. 


PART I. THE LAW SOCIETY 


PART II. ADMISSION AND REGISTRATION 
Sect. 1. Conditions op Admission 
Sub-sect. 1. In General 
Sub-sect. 2. Service under Articles 
Sub-sect. 3. Examinations . 

Sect. 2. Service under Articles 
Sub-sect. 1. In General 
Sub-sect. 2. Restrictive Covenants in and 
Sub-sect. 3. Registration op Articles 

A. In General ..... 

B. Omission to Register . 

Sub-sect. 4. Stamping op Articles 

A. In General .... 

B. Effect of Delay in Stamping 
Sub-sect. 5. Period op Service . 

Sub-sect. 6. Continuity of Service 

A. Service under Different Articles 

B. Absence tlROugh Illness 

C. Service Not under Articles . 

D. Applications to Court . 

Sub-sect. 7. Sufficiency of Servk^e 
Sub-sect. 8. Assignment of Articles 

A. In General .... 

B. Registration 

Sub-sect. 9. Discharge of Articles 

A. In General .... 

B. Return of Premium 

Sect. 3, Examinations 

Sub-sect. 1. In General 
Sub-sect. 2. Refusal to admit to Examina 

Sect. 4. Admission ..... 

Sect. ,5. Readmission .... 

Sect. 6. Practising Certificate. 

Sub-sect. L In General 
Sub-sect. 2. Application for Certificate 
Sub-sect. 3. Issue of Certificate 
S uB-SEcrr. 4. Effect of Practising Without 

A. In General . 

B. On Rights of Solicitor . 

C. On Rights of Client 

D. On Taxation of Costa . 

E. On Proceedings . 
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Sub -SECT. 5. Renewal of Practising Certificate . 

A. In General ........ 41 

B. Particular Instances ...... 41 

(а) Solicitor Continuing to Practise Without Certilicate 41 

(б) Solicitor Not Continuing to Practise . . 41 

(c) Agent Neglecting to Renew .... 41 

(d) Other Cases ...... 42 

C. Conditions of Renewal ..... 42 

(а) Payment of Arrears of Duty .... 42 

(б) Payment of Fine ...... 42 

PART III. RIGHTS AND PRIVILEGES OF SOLICITORS . 43 

Sect. 1. Right to Practise ...... 43 

Sect. 2. Right of Audience ...... 43 

Sub-sect. 1. High Court ...... 43 

Sub-sect. 2. In Bankruptcy ..... 43 

Sub-sect. 3. County Courts ..... 44 

Sub-sect. 4. Election Petitions ..... 44 

Sub-sect. 6. Before Magistrates .... 44 

Sub-sect. 6. Other Courts ...... 45 

Sect, 3. Privileges ........ 45 

Sub-sect. 1. Exemptions ...... 45 

Sub-sect. 2. Freedom from Aiirest .... 45 

A. In General ........ 45 

B. Attendance on Court ...... 46 

(а) In General ...... 46 

(б) In respect of What Matters .... 40 

(c) In respect of \Miat Courts .... 40 

(d) Deviation ....... 46 
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Part I. — The Law Society. 


Sec Solicitors Act, 1860 (c. 127), s. 1 ; Supreme 
Court of Judicature (Consolidation) Act, 1025 


(c. 40), ss. 09 (4), 216 (1) j Charters, 1846, 1872, 
1903, 1909. 


Part II. — ^Admission and Registration, 


Sect. 1.— CONWHONS OF ADMISSION. 

Sub-sect. 1. — In Cenerai.. 

1. Age ^Minor not admissible.] — A minor is not 
adm^ible as ^ attorney.— p. Evans (1838), 
.(5 J. F. 39 ; 2 Jut. 47. 

' 7 “*] — person who is under age can- 

not be examined for admission as an attorney. 
— ^a:p. Cragg (1838), 6 Dowl. 266 ; 1 Will. Woll. 
& H. 84. 

Annotation : — ^Reld. Ex p. Tebbs (1840), 4 J. P. 740. 

3, articled clerk who is under 

age, but will become of age a few days after the 
term, may be examined for the purpose of being 
admitted the following term. — Bx p . Tebbs (1840), 
WoU. 16; 4 J. P. 749 ; 4 Jur. 1014. 

4 . . J — artjeled clerk who is imder 


^ J rr 

age but will become of age shortly after the 
may be examined for the purpose 
of oeing admitted as an attorney early in tbe 
foUowing term if there are special circumstances 
show that it is an object to hinn to be 
a^itted early.— A’ic p. Bouspield (1841), Woll. 
196 ; 10 L/. J, Q. B. 361 ; 6 Jur. 772. 

6, ___ j admit a minor 

as ^ attorney except in very urgent circumstances. 

J* Q- B. 326 ; 10 
Jur. N. S. 1264 ; 12 W. R. 066. 

6. Sex — Disqualification of women.] — Before 
the p^mg of Solicitors Act, 1843 (c. 73), women 
were by the common law of England under a 
general di^bility, by reason of their sex, to 
become attorneys or solrs. That disabUity can 
be, & IS, proved by inveterate usage. It could 
not be removed by a mere interpretation clause, 
such as Sohcitors Act, 1843 (c. 73), s. 48, which 
provides that words importing the masculine 
gender shall extend to a female. There is nothing 
in Sc^citore Act, 1843 (c. 73), or any amending 
statute which can be constmed as giving women 
any new right to become solrs. The disability 
therefore continues, & the Law Society cannot 


admit any woman to their preliminary examina- 
tion with a view to her becoming a solr. — ^B ebb v. 
Law Society, [1914] 1 Ch. 286 ; 83 L. J. Ch. 363 ; 
110 L. T. 363 ; 30 T. L. R. 179 ; 68 Sol. Jo. 163, 
a A. 

.1 — See, now, Sex Disqualification 

(Removal) Act, 1919 (c. 71). 

7. Conduct — Effect of previous rejection tor mis- 
conduct.] — The fact that, five years since, an 
applicant for admission as an attorney was 
successfully opposed for misconduct as clerk, will 
not prevent his being admitted when his subse- 
quent conduct has been irreproachable. — Anon. 
(1845), 1 NewPract. Cas. 300. 

8. Imprisonment during articles — For 111 

treatment of servant .] — He (1869), 33 L. T. 

O. S. 222. 

9. Evidence of misconduct — Use of evidence 


previously ordered to be destroyed,]— In 1916 
an action in which present defts., a firm of 
solrs., were pltfs. & claimed an injunction to 
restrain present pitf., who had been a clerk in their 
employ, from committing an alleged breach of a 
restrictive clause in his agreement of service with 
them was settled on teims embodied in an order 
of the ct. The agreement of service contained 
an alteration which the finn alleged & the clerk 
denied was a forgery. The order provided that 
the agreement of service should be destroyed & 
that certain affidavits should be taken off* the file, 
but contained no direction as to the destruction 
of copies of the affidavits or of photographs of the 
alleged forgery which had been taken by tlie 
parties. In 1918 present pltf. applied to the Law 
Society for admission as a solr., & the finn lodged 
an objection against his admission «fc exhibited a 
photograph of the alleged forgery & copies of the 
affidavits that had been taken off the file. There- 
upon he commenced the present action against the 
firm, claiming an injunction to restrain them 
from using any copy or photograph of the docu- 
ments that had been destroyed, & moved for an 


PART I. 

a. Maintenance of Oagoode UalU- 

(1870), 21 C. P. 228 

b. Bxa^ion of admission fees fron 

of Queen’s Bench JDivision.]- 
Society had no power In Jan 
ittSiJ, to exact admission lees from i 
Mtir^ Judge of the Court of Queen' 

0 . liight to move for committal o 
layman for contempt of court.] — Thi 
tocoiporated Law Society has a locu 
standi to move for the committel of i 
layman on the groimd that he ha 
wmmittod a contempt of ct. by slmu 
fating the process of the OL. — In 
^ lU’ORATBD Law Socikty V. HaNI} 
Kowarsky & Co., 119101 T. p n 
1295.— S.AF. ^ 1. V 

PART II. SECT. 1, SUB-SECT. 1. 
— The L^lslature, when framing Legs 


iTofosslons Act. had not in mil 
the probability of women seekii^ 
enter the profession ; therefore ai 
remedy for the omission lies with t 
Legislature & not with the benche 
Society. — Re Fbenc 
(1911), 17 B. C. R. 1. — CAN. 

.1 — At Comnlon La 

women are not eligible as barristers 
so Ira. ; & there is nothing In Brltli 
Columbia Legal It^fesslons Act whl( 
be construed as extending to ther 
The word “person" in the Act wi 
Mt intended to includo a woman . — } 
F^NOh (1912), 37 N. B. R. 359 ; ] 
’ W. W. R. 488; 
D. L. R. 80. — CAN. 

eiii. — — -,J -In a petition I 

^ w^niau for admission as law agent 
iicld : her apprenticeship was ni 
InvaUdatod by the fact that It w< 
begun prior to the passing of ^ 
Bisquallflcatlon (Removal) Act, 191 
— Andkiujon, Petitioneh (1920), t 
ac. L. R, 155.-— SCOT. 

6 iv. ,] — X woman catuu 


be enrolled as an attorney In the 
Province of the Capo of Good Hope. — 
Incorporated Law Society v. 
WooKKY, [1912) App. D. 623.— S.AF. 

d. Foreign attorneu — Length of ser- 
vice.] — An attorney from another pro- 
vlnco who if ori^nally admitted in 
B. C., would have had to serve five 
years, must show five years’ service 
before he can bo admitted in B. C. — 
Qwiulim V. Law Society oe British 
Columbia (1898), 6 B. C. R. 147.— CAN. 

e. Apprentice of salaried clerk of 
six Clerks of Court of Chancery.] — An 
apprentice to an attorney who, dur- 
ing the period of his apprenticeship, 
filled the office of a salawlod clerk In 
the office of one of the six Clerks of. 
the Ct. of Ch. : — Held ; notwithstand- 
ing, to be entitled to bo admitted a solr. 

Lyons (1838), i Dr. & 

Wol. 327.— IR. 

t- Barrister of five years’ stattding.] 
— Ihe ct. allowed a barrister of five 
years’ standing to be admitted as a solr. 
without apprenticeship, under special 



Fast II.— Abmis^on xim 


_ onjw ^ (1) it traa not an 

£plitd ienU of ^ aettlaineail embodied in the 
orm that no nsa '^hatei^r wa« to be made in 
future of any copy of the documente destroyed ; 
(2) there was no breach of good faith in the use 
which defts. had made of the copies of the docu- 
ments in Question«’"~d ' onus v» T[^in’de!R} 0 apron 
& Co., [1918] 2 Oh. 7 ; 87 L. J. Oh. 880 ; 119 L. T. 
100; 82 Sol. Jo. 486, 0. A. 

Bankruptcy.] — See Solicitors Act, 1922 (c. 67), 

8 . 6 . 

Barrister must be debarred.] — See Barristers, 
Vol. III., p. 316, Nos. 20, 21. 


Sub-sect. 2. — Service under Articles. 

See Sect. 2, poet. 


Sub-sect. 3. — Examinations. 

See Sect. 8, post. 


SEur. 2.— SERVICE UNDER ARnCLES. 

Sub-sect. 1. — In General. 

10. Whether clerk an apprentice — For purpose 
of poor law settlement.] — An attorney’s clerk, 
articled by indenture, is an apprentice within 
Poor Relief Act. 1690 (c. 11), s. 8.— St. Panoras 
Parish v. Olapham Parish (1860), 2 E. & E. 742 ; 
29 E. J. M. 0. 141 ; 2 L. T. 210 ; 24 J. P. 613 ; 

6 Jur. N. S. 700 ; 8 W. R. 493 ; 121 E. R. 278. 
For return of fees on bankruptcy of master.] 

— See Banioiuptcy, Vol. IV., p. 479, No. 4326. 

11. Clerk articled to more than one partner.] — ^A 
clerk may be articled to more than one member 
of a firm of attorneys . — Re Holland (1872), L. R. 

7 Q. B. 297 ; 26 L. T, 289 ; 20 W. R. 766 ; sub 
nom, lie An Articled Clerk, 41 L. J. Q. B. 141. 

12. Necessity for written articles.] — Ex p. Adams, 
No. 116, jwsi. 


Sub-sect. 2. — Restrictive Covenants in and 
WITH Articles. 

See, generally^ Trade & Trade Unions. 


Sub-sect. 3. — Registration of Articles. 

A, In General. 

See Solicitors Act, 1888 (c. 65), ss. 6, 8. 

18. Duty of master to renter.] — Under 
Solicitors Act, 1843 (c. 73), s. 8, it is the duty of an 
attorney to enrol the articles of his articled clerk. 
— Dufauk V. SiGEL (1853), 4 De G. M. & G. 620 ; 
22 L. J. Ch. 678 ; 43 E. R. 610, E. JJ. 

Annotation : — Uentd. Be Foster v. G. W. Ry. (1882), 8 
Q. B. D. 615. 


14. Hai# lor ad|davi| cd due 

executhm of arradtoo of -dlw l a mlp in wd in 
due time if filed withhi ilx mmim mm the 
execution of the arHoles by elth<^ the partiee. 
Where, therefore, the article were »ent to Bombay 
to be executed by the master, & were there exe- 
cuted by him, & afterwards returned to England 
& executed by the clerk, & the affidavit was filed 
within six months of execution by the latter, but 
not of the former : — Held : it was filed in due time. 
— ^Anon. (1867), 27 L. J. Q. B. 184; svh nom. Exp. 
Leggett, 30 L. T. O. S, 167 ; 3 Jur. N. S. 1218. 

15. Loss of original articles — Registration of 
copy.] — Ex p. Clark (1820), 3 B. & Aid. 610 ; 
106 E. R. 784. 


16. .] — If an original indenture of 

clerkship is lost, a copy may be enrolled. — 
Ex p. Chapman (1835), 3 Dowl. 662. 

17 , .] — Draft of the articles of clerk- 

ship to an attorney allowed to be enrolled, 
where the original was lost through the mis- 
conduct of the person who had them delivered to 
him to be enrolled. — Ex p. Beckenden (1836), 1 
Har. & W. 193. 

.] — Articles of clerkship having 
been entered into in Mar. 1829, were subsequently 
stolen : the ct., in Easter term, 1840, allowed a 
copy thereof to be enrolled, but not nunc pro 
tunc. — Ex p. Nash (1843), 5 Man. Sc G. 696 ; 6 
Scott, N. R. 695 ; 134 E. R. 740. 

.] — Articles of clerkship having 
been destroyed by fire, the ct. allowed a verified 
copy to be enrolled, & an affidavit of execution to 
be filed, although more than tliree months had 
elapsed since their execution. — Ex p. Briggs 
(1843), 1 Dow. <fc L. 94. 

20. .] — Re Culley (1850), 14 L. T. 

O. S. 355. 

Solicitors (Clerks) Act, 1839 

(c. 33), s. 9. 

21. Irregular registration — Rectification — After 
time for registration elapsed.] — Under Solicitors 
Act, 1843 (c. 73), ss. 8, 9, the ct. has a discretionary 
power ; & therefore where, in the affidavit filed 
under sect. 8, the attorney filing described himself 
as “ one of the attorneys of her Majesty’s Ct. of 
Common Pleas,” but omitted to swear distinctly 
that he had been duly admitted, the ct. allowed a 
supplemental affidavit of his admission to be filed, 
& allowed the service of the clerk to be reckoned 
from the time of the execution of the articles, 
although more than six months had elapsed. — 
Ex p. Frazer (1840), 7 L. T. O. S. 259. 

22. -j—Re Smith (1850), 15 L. T. O. S. 

160. 


B. Omission to Register. 

See, now, Solicitors Act, 1888 (c. 65), s. 8. 

23. Whether clerk admissible as solicitor.] — A 
person may be examined as an attorney, where, 
through the fault of his master, his articles of 
clerkship have not been properly enrolled. — 
Ex p. Nash (1837), Will. Woll. &; Dav. 194. 


ftiroTunstanoes, on passing the- usual 
hnal examination. — Re BAaRiNaxoN 
(1883), 17 I. L. T. Jo. 126.~IR. 

g. Scottish law agent.] — Be Smith, 
(1921] N. Z. L. R. SIO.—N.Z. 

h. Aliens.} — There is & always has 
hoen a disability on the part of aliens 
to bo admitted os solicitors. — Be 
lInmNd, {1»28] N. Z. L. R. 233.— 
N.Z. 

PART II. SECT. 2, SUB-SECT. 1. 

k. Number of articled clerks al- 
lowed each attomev.l — An attorney 


may, subject to tho sanction of the ot., 
have any number of articled clerks at 
one & the samo time. — Be CAUANOon 
SOOBUAMANEVAN 'S ARTIOIJCS OF CLERK- 
SHIP (1862), 2 Ind. Jur. O. S. 16.— IND. 

1. Who may be an apprentice — - 
Clerk of humble origin.] — -JS either the 
hiunbleness of the origin of appet., 
nor his having filled the offloo of u 
process server of civil bill process ; 
nor his having been dismissed from 
that office for having violated a rule 
of the assistant barrister’s ct., under the 
belief that it did not apply to him ; 
nor his having on a portfculoi’ occasion 


acted as a bailiff In tho execution ot a 
fi.fa. will disqualify him from becoming 
apprentice to an attorney, his charaoter 
& oonduot being in other respects 
unlmpooched. — Be M'Coloan (1843), 6 
I. Eq. R. 207,— IR. 

PART II. SECT. 2, SUB-SECT. 3.— A. 

m. Whether filing nunc pro tunc 
allowed,] — The ct. refused to allow a 
law student’s articles of clerkship to be 
filed, nunc pro tunc, where they hod not 
been filed at the time of their execu- 
tion. — Re Weeks* Appltcatiox (1877), 
11 N. S. R. (2 R. & a.) 383.— CAN. 
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Solicitors. 


Sect. 2. — Service under articles: Sub-sect. 3, B.; 
sub-sect. 4, A. <fe jB.] 

24. Effect of omission on period of service — 
Omission by solicitor.] — ^When a person was in 
Sept 1843 articled to an attorney, & thereupon 
the attorney handed him his articles, with direc- 
tions to keep them safely, & never afterwards 
asked for them, or took any steps to have them 
enrolled, and the clerk swore that he was ignorant 
of the necessity for enrolling them, and thought 
that all was done that was necessary until Nov. 
1846, when for the first time he learnt the necessity 
of their being enrolled, & had since applied in 
vain to his master to have them enrolled ; the ct. 
made an order, upon the application of the clerk, 
that he should be at liberty to have them enrolled, 
& that his service should be computed from the 
date of the articles. — Exp. Unwin (1847), 2 New 
Pract. Cas. 187 ; 9 L. T. O. S. 83. 

26. .] — Ex p. Horrex (1849), 13 

Jj. T. O. S. 76. 

26. p. Tiiornley (1851), 17 
L. T. O. S. 85. 

27. -.] — Ex p. Alderton (1855), 26 
L. T. O. S. 108. 

28. .] — Ex p. Ellis (1800), 3 L. T. 

268. 

29. Omission by solicitor's agent.] — Aiticles 

of clerkship were duly stamped executed, & 
transmitted to agents in town, for the purpose 
of being enrolled with the proper officer of the ct. 
It appeared that in the agent’s book there was an 
entry in the handwriting of a clerk, who had left 
the country, of his having attended the em’olment, 
& paid a fee on that occasion ; but there was no 
entry of such an enrolment in the book kept at 
the master’s office. The ct. refused to order the 
counterpart of the articles to be registered nutic 
pro tunc, or to order the party to be admitted an 
attorney. — Ex p. Pilgrim (1823), 1 B. & (’. 204 ; 

2 Dow. & By. K. B. 429 ; 1 L. J. O. S. K. B. 114 ; 
107 E. R. 99. 

30. .] — Ex p. Morris (1845), 4 

L. T. O. B. 320. 

31. .]— Fenn (1857), 28 L. T. O. S. 

232. 

32. .]— Anon. (1857), 28 L. T. O. S. 

232. 

33. 1 — Ingram (1859), 33 

L. T. O. S. 122. 

34 . — Where, through the neglect 

of the clerk of an agent, explained & accounted for 
by his own affidavit, no neglect or default being 
imputable to appct. the articles were not filed at 
the time of execution, the ct. allowed them to take 
effect from the time of their date. — lie Harris’ 
Articles (1862), 11 W. R. 36. 

35. Omission without default of clerk.] — 

Where it appeared that the affidavit of the execu- 
tion of aiHcles of clerkship had not been filed until 
after six months, but that the delay was accoimted 
for, & was not occasioned by any fault of the clerk, 
the service was allowed to be computed from the 
execution of the articles. — Re Pettit (1854), 2 
W. R. 417. 

36. .l—Ex p. JjEE (1860), 82 L. T. O. S. 

89 ; 6 W. R. 20. 

37. Omission by default of clerk.] — 

Where the articles of an articled clerk who had 
taken his degree were not enrolled in due time, in 
consequence of Ids neglect in not furnishing the 
master with an affidavit of his matriculation & 
degree, the ct., upon motion, pennitted his service 
to be reckoned from the date of his articles. — 
Ex p. Trafpord (1868), 32 L. T. O. 8. 16. 


88 . .] — An articled clerk whoso 

articles were dated Jan. 1869, ^d 
degree of M.A. in 1849. The affidavit stated 
that, expecting that a biU would be introduced 
which would be applicable to such ci^es as 1^, 
the affidavit of the due execution of his articles 
had not been made within the six rnonths 
date, as required by Solicitors Act, 1843 (c. /» 

they had not been enrolled. The ct aUowed them 
to be filed nunc pro tu7ic. Ro McDonald ( )» 

1 L T 326. 

Loss of original articles .] — See Sub-sect. 3, A., 


Sub-sect. 4. — Stamping op Articles. 

A. In General. 

See, now. Stamp Act, 1891 (c. 39), s. 27, sched. I. 

39. Necessity for stamping — Before enrolment.] 

— It is the duty of the master to refuse to 
enrol articles of clerkslup to an attorney, unless 
they are stamped at the time they are produced 
to Mm *, for to allow the em’olment, which is the 
act of the ct. by means of its officer, would be to 
admit unstamped articles to be good, useful, & 
available in a ct. of law, contrary to the prohibition 
of 9 Will. 3, c. 26, s. 69 . — Ex p. Williams (1867), 
26 L, J. Q. B. 167 ; 29 L. T. O. S. 66 ; 3 Jur. N. S. 
160 ; 6 W. R. 376 ; subsequent proceedings (1858), 
6 W. R. 254. 

Annotations : — Reid. Re Welch (1857), 29 L. T, O. S. 75 ; 
Ex p. Welch (1857), .'JO L. T. O. S. 157 ; Ex p, Fenton 
(1859), 7 W. K. ICO ; Ex p. Breden (18G2), 31 L. J. Q. B. 
184. 


R. Effect of Delay in Stamping. 

40. Date of commencement of service — Delay 
without default of clerk.] — Where articles of clerk- 
ship have not been stamped witMn six months 
from their execution, but have been subsequently 
stamped under 19 & 20 Viet. c. 81, & the clerk 
has served under them from their execution, the 
ct. will allow a subsequent enrolment of them, to 
count from the date of the execution, provided 
there has been no negligence or default on the 
part of the clerk. — Exp. Norton (1856), 26 L. .T. 
Q. B. 24 ; 28 L, T. O. 8. 68 ; 6 W. R. 6. 

Annotations: — Bold. Ex p. Fenton (1859), 32 L. T. O. S. 

245 ; Exp. Belk (1863), 9 L. T. 516. 

41. .] — Where articles of clerkship 

have not been stamped at the proper time this ct. 
will not allow the service of the clerk to date from 
such articles where it is not shown that the 
clerk was ignorant of the want of a stamp . — Rs 
Hand (1857), 29 L. T. O. 8. 160 ; 6 W, R. 622 ; 
subsequent proceedings, sub nom. Ex p. Hand, 6 
W. R. 687. 

42. — .] — A clerk was articled in 1842 

to liis father, who died in 1845. Three months 
after the death it was discovered that the aHicles 
had never been stamped. The omission could not 
be accounted for ; but it was not occasioned by 
any default on the part of the clerk, who, till the 
discovery referred to was made, believed them to 
have been stamped. In 1868 they were stamped 
under 19 & 20 Viet. c. 81, s. 3; — Held: the 
service of the clerk was to be allowed to be com- 
puted from tlie date of the execution of the articles. 
—Ex p. Fenton (1869), 32 L. T. O. 8. 243 ; 7 
W. R. 160. 

43. .] — Ex p. Greer (1869), 33 L. T. 

O. 8. 91. 

44. .] — Where there has been an 

omission to stamp articles of clerkship within six 
montM from the date of their execution, but they 
have subsequently been stamped & the penalty 
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paid, under 19 & 20 Viet. c. 81, s. 3, the ct. will 
allow the service under them to be computed 
from the date of their execution, instead of from 
the date of the filing of the affidavit under Solici- 
tors Act, 1843 (c. 73), ss. 8, 9, provided it is shown 
to their satisfaction that the non-payment of the 
duty at the proper time arose from unforeseen 
emergency, & not from intentional neglect or 
design. — Aa; p. Bishop (1860), 9 0. B. N. S. 160; 

30 L. J. C. P. 48 ; 7 Jur. N. S. 243 ; 142 E. R. 68 ; 
8ttb nom. lie Bishop, 3 L. T. 323. 

Annotations : — Apld. Ex p. Herbert (186^, 1 B. & S. 825. 

Expld. Ex p. Edwards (1863), 2 New Rep. 122 ; Ex p. 

Jones (1863), 14 O. B. N. S. 301. Retd. Ex p. Wilson 

(1864), 4 B. & S. 889 ; Ex p. Blades (1876), 32 L. T. 33. 

45 . Master failing to fulfil promise 

to pay duty.] — ^Appet. had been for several years 
managing clerk to an attorney, who died, leaving 
a widow & son, whose service under articles to his 
father had not then expired. The business was 
carried on by C., an attorney, for the benefit of 
the widow & family ; & appet. entered into the 
service of C. to assist liim in managing the business 
for their benefit until the son should be admitted 
an attorney. In June, 1858, appet. was articled 
to the son, who had been a^nitted in the same 
year ; & the widow promised to pay the stamp 
duty as an acknowledgment & recompense for his 
services. Ho entered into the aiiiclea upon this 
understanding, & did not discover that the duty 
had not been paid until after the time allowed 
by law for stamping & enrolling the articles had 
expired. In Jan, 1802, he petitioned the Lords 
of the Treasury, who directed the Comrs. of 
Inland Revenue to stamp the articles, on payment 
of the duty & penalty under 19 & 20 Viet. c. 81, 
8. 3, & the articles were stamped accordingly. 
The ct. refused to allow the service under the 
articles to be computed from the date of their 
execution. — Ex p. Burden (1862), 2 B. & H. 649 ; 

31 L. J. Q. B. 184 ; 8 Jur. N. S. 937 ; 121 E. R. 
1213 ; svb nom. lie Bueden, 0 L. T. 55. 

Annotations : — ^Refd. Ex p. (1863), 1 New Rep. 321 ; 

Exp. Roth (1874), 29 L. T. 885. 

46 . .] — The ct. will permit the 

service under unstamped articles of clerkship to 
be reckoned from their date, where the omission 
to pay the duty at the proper time was the result 
of an emergency which may be justly inferred to 
have been unforeseen by the party, the stamp 
having been since affixed under the authority 
of the Commissioners of the Treasury. B. had been 
managing clerk to an attorney who died, leaving a 
widow &> a son too young to carry on the business. 
He gave his services to the family & to a friend 
of the family, an attorney, in order to keep the 
business together until the son should be admitted. 
The son, as soon as he was admitted, in June, 
1868, gave him his articles, & the widow promised 
to pay the stamp duty, as a reward for the great 
service ho had rendered the family. Trusting to 
the widow’s promise, he continued to servo under 
the articles ; & he did not discover that the money 
had not been paid until after the exphation of the 
six months allowed by Solicitors Act, 1843 (c. 73), 
«. 8, for filing the affidavit & enrolling the articles. 
In Jan. 1862, he petitioned the Lords of the 
Treasury, having then procured the money him- 
self, who allowed the articles to be stamped on 
payment of the duty & the penalty under 19 & 20 
Viet. c. 81, s. 3 : — The ct., imder the circumstances, 
& after confening with the Ct. of Q. B,, permitted 
the affidavit of the execution of the articles to be 
filed & the articles to be enrolled nunc pro tunc, & 
the service under the articles to count from the 
date of their execution . — Re Burden (1862), 12 
C. B. N. 8. 361 ; 142 E. R. 1178 ; sub nom. Ex p. 


Breden, 31 L. J. 0. P. 321 ; 6 L. T. 494 ; 9 Jur. 
N. 8. 176. 

Annotations : — Coiud. Ex p. Edwards (1863), 2 New Rep. 

122; Ex p. Jones (1863), 14 O. B. N. 8. 301 ; Ex p. 

Banyard (1875), L. R. 10 C. P. 638. Apld. Ex p. Blades 

(1876), 44 L. J. 0. P. 115 ; Re Sayer (1875), L. R. 10 C. P. 

569. Dhtd. Exp. Birnn (1875), 32 L.T. 568. Reid. Exp. 

(1863), 1 Now Rep. 321. 

47 . Delay Intentional.] — ^Although where, 

from accidental causes or unintentional neglect, 
articles of clerkship have not been stamped & 
registered within the six months, the c£. will 
permit the service of the clerk to be computed from 
the date of the articles ; yet if it appear that the 
articles were left unstamped intentionally, even 
though with an improper motive, & so are not 
registered within six months, the ct. will not 
interfere on behalf of the clerk. 

A. B., who was articled to his father, was at that 
time in delicate health, & it being doubtful if he 
would be able to follow the profession, the articles 
were left unstamped for a year, when it appearing 
that the clerk would be able to pursue his pro- 
fession an application was made to the Treasury 
for leave to have the articles stamped, which being 
granted, an application was then made to this ct. 
that the period of tlie clerk’s service may be 
computed from the date of the articles, wliich 
application was refused. — Re Welch (1857), 27 
L. J. Q. B. 213 ; 6 W. R. 64 ; sub nom. Ex p. 
Welch, 30 L. T. O. 8. 167 ; 3 Jur. N. 8. 1218. 

48 . .] — B., not having sufficient 

money of his own, entered into articles, under a 
promise from his father to make up the sum 
requisite for the stamp duty within six months 
of the date of execution. The father having 
failed in so doing, B. continued to serve under the 
articles, knowing them to be unstarnped, & after 
taking counsel’s opinion on the subject. At the 
close of his service, the clerk, for the first time, was 
enabled to raise sufficient money for the duty & 
penalty & upon application to the Lords of the 
Treasury, they granted permission, imder 19 & 20 
Viet. c. 81, 8. 3, for the articles to be stamped, 
upon payment of the duty & penalty, which was 
done. On application to the ct. to permit the 
articles to be enrolled, & service under them to be 
computed from the date of their execution, the 
ct, granted pai’tial relief, & allowed two years of 
the service to count . — Ex p. Belk (1863), 2 H. & 
C. 737 ; 3 New Rep. 393 ; 33 L. J. Ex. 73 ; 9 
L. T. 616 ; 10 Jur. N. 8. 348 ; 12 W. R. 316 ; 
159 E. R. 306. 

Annotation : — Reid. Ex p. Wilson (1864), 4 B. & S. 889. 

49 . — — 111 health of clerk .] — Ex p. 

(18.57), 29 L. T. O. 8. 129. 

50. Delay due to financial circumstances.]— 
Ex p. Hughes (1858), 32 L. T. O. 8. 92. 

.] — Appet. had been articled as 
clerk to his father & served the five years required 
by law without appet. ’s knowledge, as he alleged, 
that the articles were not stamped. The affidavit 
of the father stated that, having before the articles 
been subject to much pecuniary loss & pressing 
expenses, & a diminution of professional income 
on account of the changes in the law & personal 
& family affliction, ho was at the time of the 
articles without the means to pay the stamp 
duty thereon ; & that he had not articled appet. 
speculatively, but with the intention of ultimately 
stamping & om’olling the articles. The I^ords of 
the Treasury having, under 19 & 20 Viet. c. 81, 
8. 3, directed the Comrs. of Inland Revenue to 
stamp the articles upon payment of the duty & 
penalty, & the articles having been stamped 
accordingly : — Held : they might be enrolled, 
the service under them be computed from the date 
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Sect, 2. — Service under articles: Sub-sect. 4, B.; 

8Ub‘8€Ct. 5.] 

of their execution.^ — Ex p. Herbert (1862), 1 
B. & 8. 826 ; 81 L. J. Q. B. 33 ; 8 Jur. N. 8. 816 ; 
121 E. K. 920 ; aub nom. Anon., 6 L. T. 679 ; 

nom. Ex p. An Articled Clerk, 10 W. R. 

211. 

Annotations Consd. Ex p. Breden (1862), 2 B. & S. 649 : 

Ex p. Jones a863), 14 C. B. N. S. 301. Dbtd. Ex p. 

Edwards (1863), 2 New Rep. 122. Retd. Ex p. Wilson 

(1864), 4 B. & 8. 889 ; Exp. Roth (1874), 22 W. R. 329. 

52. .J — A person was duly articled 

to an attorney, who before the period of service 
expired became bkpt., & finally was struck off the 
rolls. Before the articles were cancelled, the clerk 
entered into an agreement in writing with another 
attorney to procure an assignment of the articles, 
& in the meantime to serve as his clerk. The 
former attorney refused to execute an assignment 
of the original articles. The new articles were not 
stamped during the service, in consequence, as 
the clerk deposed on oath, of his poverty, but by 
permission of the Comrs. of the Treasury, under 
19 & 20 Viet. c. 81, s. 1, they were afterwards 
stamped on payment of the penalty. The ct., 
under the circumstances, allowed the new articles 
to be enrolled, & the service under them to count 
from the date of the clerk’s discharge from the 
original articles. — Ex p. Wilson (1864), 4 B. & S. 
889 ; 3 New Rep. 416 ; 33 L. .T. Q. B. 89 ; 9 
L.. T. 758 ; 10 Jur. N. S. 469 ; 12 W. R. 341 : 122 
E. R. 693. 

53 , __ XJpon the mistaken legal 

advice that articles of clerkship need not be 
stamped for six months after execution, appet.’s 
articles were executed without stamp ; & before 
the first six months elapsed appet.’s father became 
unable, in consequence of unexpected losses in 
business, to pay the amount required. The 
service, however, was continued under the 
articles, & three years afterwards the father paid 
the stamp & penalty : — Held : upon application 
to compute the service from the date of the articles 
under Solicitors Act, 1843 (c. 73), ss. 8, 9, although 
an articled clerk who has been tricked or misled 
should have every consideration, the ct. will not 
accept as an excuse for the ordinary requirements 
of the law upon admission to the profession of an 
attorney circumstances which are loosely called 
an emergency, & which do not show a bond fide 
intention form the commencement to carry out 
the duties imposed ; & the circumstances of this 
case did not constitute a sufficient excuse . — Ex p. 
Roth (1874), 29 L. T. 886 ; 22 W. R. 329. 

64. Delay prolonged through suspension of 

articles.] — In 1821, P, was articled to his father, 
an attorney, & served three years & three months, 
when his father died ; at his death P. find m g the 
articles had never been stamped, placed himself 
at once in a special pleader’s chambers & was 
called to the bar ; subsequently, however, P. 
became managing clerk to a solr. & continued so 
till 1860. 

On an application to this ct. under the pro- 
visions of Solicitors (Clerks) Act, 1844 (c. 86), 

8. 2, to have the aif-icles enrolled nunc pro tunc, 
so as to enable P. to serve the remaining time 
under the articles of 1821, the ct. refused to grant 
the application . — Ex p. Parker (1860), 8 W. R. 
460. 

66. Delay through accidental omission.] — 

Where the delay in stamping articles liad been 
caused by somti accidental omission, & by the 
closing of Hie office on a Holy Hay, Ac the com- 
Missioners had allowed the stamping on payment 
of a penalty , the ct. allowed the time to run from 


the day of execution. — Be Appleton’s Articles 
(1862), 11 W. R. 36. 

66. Delay through mistake of law.] — An 

attorney’s articled clerk applied to stamp his 
articles within six months of their execution, being 
misled by the words of 33 & 34 Viet. c. 97, s. 43 ; 
but the Inland Revenue refused to affix the stamp 
except upon payment of a penalty. The clerk 
subsequently paid the penalty together with the 
duty, but in consequence of his mistake in the 
law, he was prevented from enrolling his articles 
within the time required. 

The ct. allowed his service to be reckoned from 
the date of the ai'ticles instead of from the day 
of filing the affidavit required with the enrolment, 
under Solicitors Act, 1843 (c. 73), ss. 8, 9 . — Ex p. 
Hayward (1873), 29 L. T. 422. 

67. .] — Ex p. Roth, No. 63, ante. 

58. Delay through unforeseen Inability to 

pay — Where reasonable expectation.] entered 

into articles, knowing them to be unstamped ; 
but confiding in the promise of his father to ad- 
vance him, within six months, the money necessary 
to get them stamped. The father subsequently 
became unable to fulfil his promise, & the son 
continued to servo under the articles, knowing 
them to be unstamped, until his service under them 
had expired. Afterwards he obtained permission 
from the Lords of the Treasury, imder 19 20 

Viet. c. 81,8. 3, that the articles should be stamped 
upon pajrmeut of the duty Ac £60 penalty, which 
was done. On application being made to the ct. 
to permit the articles to be enrolled, & service 
under them to be computed from the date of their 
execution, the ct. refused to grant the application. 

-Ex p. (AN Articled Clerk) (1863), 1 

New Rep. 321. 

69, .j— A clerk was articled on 

being told by a friend that he thought the money 
for the stamp could be raised in a month or six 
weeks. He was not able to obtain the money for 
more than a year, when ho momorialised the 
Treasury, & was allowed to have the articles 
stamped on the payment of a penalty of £20. 

The ct. declined to allow his service to date 
from the execution of the articles. — Exp. Edwards 
(1863). 2 New Rep. 122 ; 32 L. J. 0. P. 213 ; 8 
L. T. 360 ; 10 .fur. N. H. 17 ; 11 W. R. 764. 
Annotation .-—-Reid. Ex p. Wibon (1864), 4 B. & S. 889. 

80 . .]— The ct. will not allow 

articles of clerkship to be enrolled nunc pro tunc, 

& the service under them to be reckoned as from 
their date, where there has been an omission to 
cause them to be stamped witliin the time required 
by law, even though the Treasury has accepted 
the stamp duty, with a penalty, unless it is shown 
that the omission has been the result of some 
unforeseen emergency, or of the failure of some 
just expectation. The mere disappointment of 
a vague hope, will not suffice. — Ex p. Jones 
(1863), 14 0. B. N. S. 301 ; 143 E. R. 461. 

.] — The ct. will only per- 


mit articles of clerkship to bo enrolled nunc pro 
tunc, & the service thereunder to be computed 
from the date of their execution, the duty & 
penalty under 10 & 20 Viet. c. 81, s. 3, being paid, 
where the omission to stamp them at the proper 
time has been the result of some accident or 
unforeseen circumstance. The mere disappoint- 
ment of some vague hope or expectation of obtain- 
ing the means of paying the duty in time will not 
be received as an excuse for a non-compliance 
with the statute.~i7a; p. Darviuja (1867), L. R. 
2 C. P. 244 ; 30 L. J. 0. P. 133 ; 15 L. T. 537 ; 
15 W. R. 362. 

Annotation : — Clonid. Exp, Bauyord (1875), L. R. 10 0. P. 088. 
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62 . -.] — ^The cfc. will only allow 

articles of clerkship to be enrolled nunc -pro iuncy 
& the service under them to bo reckoned as from 
their date when the omission to stamp has been 
the result of some unforeseen & special occurrence. 
The mere promise of a brother to pay the stamp 
duty out of a legacy is insufficient. — Ex p. Bbyan 
(1876), 82 L. T. 668. 

03, ,] — The ct. will allow the 

service under articles of clerkship to be computed 
from their date, notwithstanding the stamp duty 
thereon has not been paid within the proper 
period, provided the failure to pay it has arisen 
from some unforeseen circumstance over which 
the party had no control. Therefore, where the 
failure had arisen from the non-payment of a debt 
due to the clerk, which he had a reasonable 
expectation to obtain in time, the excuse was held 
sufficient.— lie Sayer (1876), B. R. 10 C. P. 669 ; 
8ub nom. Ex p, Sayeb, 44 L. J. C. P. 307, n. ; 
32 L. T. 728. 

Annotation: — Distd. Ex p. Banyard (1875), L. R. 10 C. P. 

6.38. 

64. .] — Aiiicles of clerkship to 

an attorney may be allowed to date from the 
execution & not from the enrolment, if the stamp- 
ing has been delayed by the breach of a promise 
to provide the money upon which the clerk relied. 

Before granting an application that the service 
of a clerk to an attorney under unstamped articles 
may be computed from the date thereof, & not 
from the time of enrolment, the ct. will require 
that notice of the application shall be given to 
the Incoiporated Law Society, in order that an 
opportunity may be afforded of investigating the 
truth of the statements upon which the application 
is founded, — Ex p. Blades (1875), 44 L, J. C. P. 
115 ; 32 Ij. T. 33 ; sub nom. Ex p. Blaydes, 23 
W. B. 312. 

Annotations Apld. lie Sayer (1875), L. R. 10 C. P. 569. 

Refd. Ex p. Banyard (1875), L. R. io C. P. 688. 

06, ,j — The mere failure to 

obtain payment of a debt duo to the clerk at the 
time of his entering into articles, so as to enable 
him to pay the stamp duty «& enrol the articles 
& affidavit witliin the time limited by the statute, 
is not such a disappointment of a “ reasonable 
cxi>octation ” that he would be prepared with the 
money in due time as will induce the ct. to allow 
the articles to be enrolled 7iunc pro tunc. — Ex p. 
Banyard (1876), L. 11 . 10 C. P. 638 ; 44 L. J. C. P. 
305 ; 82 L. T. 729. 

66. Delay due to application for money In court.] 

• — Articled clerk. Omission to stamp & enrol 
articles within due time. Delay accounted for 
by application to Ct. of Ch. for increased funds 
out of a lunatic’s estate. — Exp. Tayleure {I860), 
3 L. T. 267. 

67. Notice of application — Service on Law 
Society.] — Ex p. Blades, No. 04, ante. 


Sub-sect. 6. — Period op Service. 

Eee Solicitors Acts, 1843 (c. 73), s. 3 ; 1860 
{t. 127), ss, 2, 3, 4, 15 ; 1877 (c. 25), s. 12 ; 1922 
(c. 67), 8. 3. 

68. Commencement of period — From execution 

PART II. SECT. 2, SUB-SECT. 6. 

70 I, Completion of period,] — TUo 
thao of a olork articled after July 1, 

1858, must expire fourteen days before 

J term of his admission, for the 
anidayit of service oaunot bo aocoptod 
at a later period. Where, therefore, 

M. was articled for a year on Jan. 25, 

I860, & Hllarr term began on Feb. 4, 


of articles.] — The service of an articled clerk is 
reckoned as from the date of the execution, 
not from the day of the date of the articles ; con- 
sequently, he cannot be admitted till he has 
served five years from the day of the execution. — 
Ex p. Angel (1840), 4 Jur. 656. 

69. Form of application for com- 

mencement — Irregularity In application.] — ^Whero 
an application for service to be reckoned from 
the dale of articles is panted, it subsequently 
appears that such application was not made upon 
affidavit, the rule cannot be drawn up ; but the ct. 
in such a case granted a second application. — 
Ex p. Williams (1868), 0 W. It. 254. 

Effect of delay In stamping.] — See Nos. 40-67, 
ante. 

70. Completion of period.] — Where B., an 
articled clerk & M.A., was articled on May 8, 
1868, for three years “ from the date thereof ’’ ; — 
Held : such service was not completed until after 
May 8, 1861.— Re , M.A. (1861), 9 W. It. 639. 

71. .] — Where a clerk was articled on Jan. 

31, 1857, to serve “ for five years next ensuing 
the date thereof ” : — Held : he could not be 
admitted on Jan. 31, 1862, but might be under 
Solicitors Act, 1860 (c. 127), s. 12, by a judge at 
chambers on the following day . — Re Ellis (1862), 
5 L. T. 686. 

72. Reduction of period — On passing specified 
examination.]— In order to enable a graduate of 
the Universities, named in Solicitors Act, 1843 
(c. 73), B. 7, to be admitted an attorney after 
three years’ service, he must have taken his degree 
before being bound by articles. It is not sufficient 
that, within the four years preceding such binding, 
he should have completed the time necessary to 
enable liim to take his degree, but has been pre- 
vented by illness from doing so, & has in fact 
taken his degree within a few months after the 
binding . — Ex p. Bradford (1859), 1 E. <fe E. 417 ; 
28 L. .F. Q. B. 138 ; 32 L. T. O. S. 254 ; 5 Jui\ N. 8. 
648; 7 W. K. 188; 120 E. K. 966; subsequent 
proceedings^ 1 L. T. 61. 

Annotation : — FoUd. Ex p, Bradford (1859), 1 L. T. Cl. 

73. .] — Under Solicitors Act, 1843 

(c. 73), 8. 7, to enable a clerk to bo admitted after 
three years’ service only, he must have taken 
his degree before he was bound a clerk; where, 
therefore, a clerk was bound by articles in Dec. 
1855, & he took his degree in Oct. 1856, & served 
three years after so taking bis de^ee, & 

a successful examination, the ct. refused a fiat for 
Ills admission as an attorney . — Ex f), Bradford 
(1859), 1 L. T. 61. 

74. .] — By Solicitors Act, 1843 

(c. 73), s. 3, no person is to bo capable of being 
admitted an attorney unless he shall have been 
bound by contract, in writing, to serve as clerk 
for <fc during the term of five years ; & by sect. 6 
of Solicitors Act, 1860 (c. 127), certain of the 
judges may by regulations, direct that the person 
having successfully passed any examination, now 
or hereafter to be established in any of the uni- 
versities, & to be specified in such regulations, 
may be admitted after having been subsequently 
boimd & served under articles for four years. 

S. had successfully passed the middle class 


1861 : — Held: he could not be ad- 
mitted In that term . — He Macqachkn 
(1861), 20 U. C, R. 32.— CAN. 

72 1. Iteduction of period — On pass- 
ing specified examination.,] — To come 
within tho exception in Iicgal Profea- 
RloiiB Act, 8. 37 (5), appot. must have 
hod his term of study or sorvloo short- 
ened because ho was a graduate. — 


R. t\ Law Society of British (Colum- 
bia (1001), 8 B. C. R. 356.— CAN. 

n. In Ontario,] — ^An articled clerk 
can serve only one year with the agent 
of the attorney in this Province.— 
GILKISON (1837), 3 Out. Dig. 6524.— 
CAN. 

o. Solicitor in sheriff's comt in 
Scotland — I'hree i/ettrs.]— A solr. in 
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Sect. 2. — Service under articles: Sub-sects. 5 6, 

A. <fc B.] 

examinations of Oxford & Cambridge, which, 
however, were not included in the regulations of 
the judges, & he was thereupon articled for a term 
of four years, which term he duly served : — Held : 
the articles were bad ; & the ct. refused to permit 
him upon entering into fresh articles to have the 
advantage of his four years’ previous service under 
such former articles. — Ex p. Jones (1870), 22 

L. T. 300. 

75 . .] — jV member of the University 

of Edinburgh, who has not taken the degree of 

M. A., but has been enrolled on the General Council 
by viHue of 21 & 22 Viet. c. 83, s. 6, is not entitled 
to be admitted an attorney after three years’ 
service under articles. 

Qu. : whether this ct. has jurisdiction to com- 
pel the examiners to grant a certificate to an 
articled clerk that he has passed his intermediate 
examination. — Ex p. Stewaut (1872), L. H. 
7 Exch. 202 ; 41 L. J. Ex. 76 ; 20 W. R. 493. 

76. After requisite service as unarticled 

clerk.] — An attorney’s clerk, having served more 
than ten years, left the service in July, 1853, & 
was not engaged in any legal employment imtil 
Oct. 1860, when he entered into articles for three 
years with another attorney, & served under 
them. The ct. directed that he should be ex- 
amined with a view to his admission as an attorney 
under Solicitors Act, 1860 (c. 127), s. 4, notwith- 
standing the interval between the termination of 
the first service & the date of the articles. — 
Ex p. VOSPER (1864), 4 B. & S. 901 ; 3 New Rep. 
466 ; 33 L. J. Q. B. 113 ; 9 L. T. 719 ; 10 Jur. 

N. 8. 724 ; 12 W. R. 374 ; 122 E. R. 697. 

77. .] — It is not necessary that 

articled clerks who are applying to be admitted 
under Solicitors Act, 1860 (c. 127), s. 4, should 
produce certificates from their masters that they 
have served faithfully, honestly & diligently, 
during the ten years. If the masters refuse to 
give them, such service may be pioved by other 
means. — Ex p. Rigby (1865), 11 L. T. 671. 

78. .] — In Mar. 1855, S., then in his 

fifteenth year, entered the service of W., an 
attorney & solr., as a salaried clerk, & had since 
been continuously employed as a general clerk in 
attorney’s & solr.’s business transacted by W. under 
liis superintendence, & had latterly been managing 
clerk. On Mar. 2, 1864, having then served for 
nin e years, S. entered into articles of clerkship with 
W. for five years, being unaware of the provisions 
of Solicitors Act, 1860 (c. 127), s. 4, which enable a 
person to be admitted an attorney, etc., who shall 
for the term of ten years have been a bond fide clerk 
to an attorney, etc., & during that term shall 
have been bond fide engaged in the transaction & 
performance, imder the direction & superin- 
tendence of the attorney, etc,, of such matters of 
business as are usually transacted and performed 
by attorneys, etc., & who, after the expiration of 
the term of ten years, shall have been bound by, 
& has duly served under, articles of clerkship to a 
practising attorney, etc., for the term of three 
years. In Hilary Term, 1868, 8. applied to the 
ct. under Solicitors Act, 1860 (c. 127), s. 12, to 
be at liberty to pass his examination, in order to 


be admitted an attorney at the termination of the 
fourth year of his service imder the articles in the 
ensuing Mar., on the ground that he was entitled to 
the benefit of sect. 4. The ct. granted the applica- 
tion, holding that appet. was wdthin the meaning 
of sect. 4 though his articles had been executed 
before the expiration of the ten years’ service ; 
& that the requirements as to the ten years’ service 
were satisfied by his having been employed as a 
clerk from the commencement of the service in the 
transactions of the business of the attorney’s office. 
— Re Sherry (1868), L. R. 3 Q. B. 164 ; 9 B. & 8. 
116 ; sub nom. Ex p. Sherry, 17 L. T. 471 ; svb 
nom. Re An Articled Clerk, 37 L. J. Q. B. 82 ; 
16 W. R. 340. 

79. Employed at age of thirteen.] — 

A solr.’s clerk, claiming the right, under Solicitors 
Act, 1860 (c. 127), s. 4, to go up for his intermediate 
examination after having served as general clerk 
in a solr.’s office for ten years & as an articled clerk 
for a year & a half, stated, in answer to questions 
put to him by the examiners for the Incorporated 
Law Society, that he had commenced such ante- 
cedent service at the age of thirteen. The examiners 
decided that service at such age was not bond 
fide & active employment in the business of a 
solr.’s office, & refused to admit him to the exami- 
nation. On an application to the High Ct. to 
overrule this decision : — Held : no appeal would lie. 
—Re James (1885), 33 W. R. 654 ; 1 T. L. R. 608. 


Sub-sect. 6. — Continuity op Service. 

A. Service under Different Articles. 

See^ now, Solicitors Acts, 1843 (c. 73), s. 13 ; 
1874 (c. 68), ss. 4, 6 ; 1877 (c. 25), s. 15. 

80. Whether fresh articles may be entered Into.] 
— Ex p. Smith, No. 114, post. 

81. .] — An articled clerk after four years’ 

service went to the university & remained until ho 
had obtained the degree of B.A. In the meantime 
his articles expired, but on application to this ct. he 
was allowed to enter into fresh articles quantum 
valeat. — Ex p. Gardner (1863), 8 L. T. 315. 

82. .] — Where the time for articles of 

clerkship had expired & the service under them had 
not been complete the ct. refused an application 
for leave to entor into fresh articles & to serve 
under them to complete the service under the 
original articles. — Ex p. Keddle (1865), 4 B. & S. 
993 ; 34 L. J. Q. B. 136 ; 11 Jur. N. 8. 603 ; 13 
W. R. 290 ; 122 E. R. 731 ; sub nom. Ex p. 
Kiddle, 11 L. T. 625. 

Annotation : — FoUd. lix p. Tronchard (1870), 21 L. T. C38. 

83. Previous articles cancelled by mutual con- 
sent.]— In Oct. 1856, T. was articled to his father, 
an attorney, & duly served for two years ; when, 
becoming out of health, he was recommended by 
his medical attendants to follow some more active 
occupation, & his father obtained him a com- 
mission in the Army in June, 1859. In 1870, his 
health being re-established, he sold out of the 
Army, & entered into fresh articles with his father 
early in 1871, & duly served up to May, 1874. An 
application was then made that the two years 
under the original articles might be allowed to bo 
reckoned as part of the five years’ service under the 


the sheriff’s ct. lu Scotland is not en- 
titled to bo admitted on proof of service 
here for three years, under 7 Will. 4, c. 
15.— ifeMACARA (1847), 2 U. C. It. Ill, 

—CAN. 

PART II. SECT. 2, SUB-SECT. 6.— A. 

p. Absence of attorney abroad — lie- 
articling to another.] — Appet. In 1847, 


articled himself to J. M., an attorney, 
thou lu partnership with E. J. In Nov. 
1850, f. M. went to England, & did 
not return ; & hi Fob. 1852, his part- 
nership with E. J. was dissolved. In 
Mar. 1852, the clerk articled blmself, 
of his own accord, to T. (1. for the 
residue of his five years, J. M. not con- 
senting to this arrangomout. The ot. 


would not allow the time served with 
the lost master. — Ex p. McIntyrk 
( 1854), 10 U. C. It. 294.— CAN. 

q. Service under three different 
articles — Whether detached periods 
reckoned.] — Ex p. Morinb (1802), 7 
Nfld. L. k 721.— NFLD. 

r. Articles served in Transvaal.] — In 
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fresh articles : — Held : the facts amounted to a 
virtual cancellation by mutual consent of the first 
articles ; & the case came within Solicitors Act, 
1843 (c. 73), s. 13, & the application might be 
granted . — Ex p, Trenchard (1874), Jj. R. 9 Q. B. 
406. 

Annotations : — Apld. Ex p. Williamson (1876), 46 L. J. Cli. 

624. Bold. Exp. Adams (1875), L. II. 10 Q. B. 227. 

84 . .1 — ^W. was articled to R. in 1861 for 

five years & served under these articles one year 
eleven months & eight days when with R.’s consent 
the articles were considered as cancelled & W. 
entered a merchant’s office where he remained for 
eight months. In 1865 W. was re-articled to R. 
for three years & twenty-three days & served 
under these articles two years & twelve days when 
he left R.’s service through ill health. In 1869 R. 
assigned & re-articled W. to L. for one year & 
twelve days, which period W. served, making a 
total service of five years under the three articles. 
On an application by W. that the three periods of 
service might be reckoned as continuous service 
for five years : — Held : the first & second articles 
had been cancelled by mutual consent within 
Solicitors Act, 1843 (c. 73), s. 13, & the application 
might be granted. — Ex p. Williamson (1876), 4 
Ch. D. 681 ; 46 L, J. Ch. 024 ; 35 L. T. 695. 

B. A bsence through Illness. 

SeCt noMJ, Solicitors Act, 1877 (c. 25), s. 16. 

85 . Whether period of absence counted.] — An 
articled clerk who had served under the articles 
two years & a half, when he was prevented by 
illness from giving regular attention to business 
during the rest of the term, but attended as his 
health permitted, was allowed by the ct. to be 
admitted an attorney . — Ex p. Matthews (1830), 1 
B. & Ad. 160 ; 109 E. R. 747. 

Annotations : — FoUd. Anon. (1863), 9 L. T. 324 ; Ex p. 

Beddoo (1865), 13 W. T(. 871. Consd. Exp. Moses (1873), 

22 W. K. 67. Retd. Ex p. Vaughan (1837). Will. WoU. k 

J)av. 46 ; Ex p. Hodgo (1838), 2 .Jur. 989. 

86. .] — An articled clerk to an attorney 

who was prevented by illness from serving the 
last nine days of bis time, which time he made 
up, after his recovery allowed to be examined for 
admission. — Exp. Vaughan (1837), Will. Woll. & 
Dav. 46 ; 1 Jur. 21. 

87 . .] — A person may be examined for 

admission as an attorney, though he has been 
absent from his master’s service above a year, on 
account of ill hcalth.^ — Ex. p. Hodge (1838), 1 
Will. Woll. & H. 403 ; 2 Jur. 989. 

Anrwtations : — Folld. Anon. (1863), 9 L. T. 324 ; Ex p. 

Beddoe (1865), 12 L. T. 711. Rwd. Ex p. Moses (1873), 

I>. II. 9 Q. B. 1. 

88. .] — An articled clerk who had been 

absent from England, during his clerkship, rather 
more than a twelvemonth, on account of ill health, 
was allowed to be examined for admission as an 
attorney, at the expiration of his clerkship.— 
Ex p. Cross (1843), 2 Dowl. N. S. 692 ; 12 L. J, 
Q.B. 138; 7 Jur. 67. 

89 . .] — An articled clerk, whose service was 

interrupted by illness, & "who was absent for a 
period of two years on account of his health, was 
nevertheless allowed to be considered as having 
sufficiently served under his articles. — ^A non. (1863), 
9 L. T. 324. 

Annotation: — Apld. Exp. Beddoe (1865), 12 L. T. 711. 


90. .] — Two years, during which an articled 

clerk had been absent on i^coimt of illness, were 
allowed to count as service under his articles. 
—Exp. Beddoe (1866), 12L.T. 711; 13W.R.871. 

91. .] — M. was articled to an attorney in 

July, 1868, for five years, & served till June, 1871, 
when, owing to illness, under medical advice, & 
with consent of Ids master, he went a voyage to 
Australia. He returned to England in June, 
1872, & at once resumed his service till July, 1873, 
when his term expired. He passed his final 
examination in Trinity Term, 1873, & applied for 
leave to be admitted in Michaelmas Term, 1873 : 
— -Held : the eleven months, during which tho 
clerk had been absent, could not be counted as 
service ; as he had not been “ actually employed ” 
as an attorney or solicitor during the whole of the 
five years, as required by Solicitors Act, 1843 
(c. 73), s. \2.—Ex p. Moses (1873), L. R. 9 Q. B. 

1 ; 43 L. J. Q. B. 13 ; 29 L. T. 420 ; 22 W. R. 
67. 

92. Absence must be satisfactorily ac- 

counted for.] — Wliere a clerk had, through illness, 
been unavoidably absent for a period of about 
two years, & five months during his clerkship, 
but subsequently served his full term of five 
years ; at the expiration of his articles lived 
with his uncle, a drysalter, for five years, & then 
wished to be admitted an attorney ; the ct. 
refused to grant a motion that he should be 
admitted after having been examined, as, if tho 
absence through illness be satisfactorily accounted 
for, the examiners invariably proceed to examine 
the candidate for admission. — Ex p. Peel (1843), 
7 Jur. 724. 

93 . Necessity for fresh articles for residue 

of time.] — An articled clerk who had served under 
articles for five years all but five months, was then 
absent for five months & seventeen days on account 
of ill health. On his return at the end of the five 
months he passed his final examination & applied 
for his certificate, but was required to enter into 
fresh articles for five months : — Held : an order 
for his admission, as if he had served the full period 
for five years could not be made, nor a prospective 
order for his ailmission after service for the remain- 
ing period without entering into fresh articles. — 
Ex p. Marshal!^ (1874), 22 W. R. 754, 

94 . ,1 — Where a clerk who liad 

articled liimself for three years was absent by 
reason of illness for sixteen months, & afterwards 
served iliirteen months : — Held : he could not be 
examined, & must enter into fresh articles for 
six months. — Ex p. DiGBY (1876), 45 h. J. Ch. 
092. 

95. Time of articles not expired — Whether clerk 
allowed to enter Into fresh articles for residue 
of time — Discharge of old articles.] — Where tho 
time of articles of clerkship liad not expired, & 
there had been a suspension of service under them 
by reason of illness, the ct. discharged them & 
allowed the clerk to enter into fresh articles with 
the same master for the residue of the time neces- 
sary to complete the five years’ service . — Ex p. 
De Fivas (1864), 4 B. & 8. 992 ; 122 E. R. 731 ; 
std} nom. Ex p. De Jivas, 34 L. J. Q. B. 7 ; 11 
Jur. N. 8. 13. 


ibe absence of special circumstances 
the ct. refused to recognise under Rule 
ot CJt. No. 149, articles served In tho 
I’ransvaal. — Tancrkd i>. Cape Law 
Society, [1923] O. P. D. 551.~S. AF. 

PART II. SECT. 2, SUB-SECT. 6.— B. 

86 i. Whether period of (dfsence 
rnunied ,] — A dork, having served four 


years, obtained his inaator’s consent to 

g o to Ireland for the benefit of his 
ealth, intending to return In six 
months, hut his health still continuing 
bad, he with his master’s permission 
remained six months longer. The ct. 
on his return admitted him as an 
attorney . — lie Haoauty (1841), 6 

O. S. 188;— CAN. 


85 ii. .\—Re Dease (1842), 1 

Long. & T. 654.— IR. 

85 ill. .] — Absence from un- 

avoidable illness was received by tho 
judge as an excuse for short service, 
there being also an affidavit that appet. 
bad not wholly discontinued his reading 
in tho meantime . — Ex p, Buchanan 
(1873), 1 N. Z. Jur. lOA— N.Z. 
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Sect. 2. jy Service render articles: Sub-sect. 0, C. 

C. Service Not under Articles. 

See, now, Solicitors Act, 1877 (c. 26), s. 15. 

06. Whether counted — Period of service pending 
assignment of articles.] — Where a clerk had served 
part of his time with a master who had left the 
country, & before his articles were assimed to 
another master, an interval of ten months had 
elapsed, during which he was not serving under any 
articles, but under the assignment he served the 
remainder of the time specified ; the ct. would 
not allow him to be admitted until he had served 
out the ten months under new articles. — Ex p. 
Rowlb (1820), 2 Chit. 61. 

97. .] — A clerk, duly articled to an 

attorney, served a portion of his time with his 
master. It was then agreed that the clerk should 
be assigned to his father, also an attorney, for the 
residue of his term. On this understanding, the 
clerk immediately left his first master with his 
consent, & served his father as a clerk for the 
remdue of the five years. A dispute having 
arisen between the first master the father 
respecting the amount of premium to be repaid, 
which was not settled for some months, the 
assignment of the clerk was not executed until 
about six months aftor he had actually commenced 
to serve his father : — Held : the service of the 
father during the interval befoi*e the execution 
of the assignment, could not be considered as a 
service with the father imder the articles ; but as 
it was by the consent of the original mastor & for 
his purposes, it might, under the circumstances, 
be considered a service with that master. — Ex p. 
Brutton (1864), 23 L. .T. Q. B. 290 ; 23 L. T. O. S. 
98 ; 18 Jur. 580 ; 2 W. II. 456. 

Annotations: — Distd. Ex p. Wallis (1802), 2 B. & S. 416 ; 
Ex p. Adams (1875), L. K. 10 Q. B. 227. N.P. Ex p. 
Harrison (1875), 44 L. .7. Q. B. 103. Befd. Ex p. Mosos 
(1873), L. U. 9 g. B. 1. 

98. — .] — A clerk duly articled to an 

attorney, served a portion of his time with his 
master ; it was then agreed that he should be 
assigned to anotlier attorrioy for the residue of 
his term. On this understanding the clerk left 
his first mastor & went into the service of the second 
master. From circumstances over whicli the 
clerk had no control, the assignment to the second 
master was not executed for about eight weeks 
after his entering the second master’s service. 
The clerk served under the assignment for the 
residue of the term : — Held : the interval between 
entering the second master’s seivice & the exe- 
cution of the assignment could not be reckoned 
as service under the articles within Solicitors 
Act, 1843 (c. 73), s. 12. — Ex p. Harrison (1875), 

44 L. J. Q. B. 103 ; 23 W. B. 636. 

99. On death of original master.] — 

Where a clerk, in conseq^uence of his master’s 
death, had not served during a certain period of 
the five years, but after the expuation of the 
five years, served an additional time equal to the 
period of his non-service, the ct. allowed him to 
be examined. — Ex p. Tomkins (1837), 6 Howl. 3 : 
WiU. WoU. & Dav. 669. 

Annotation Refd. Exp. Johnson (1838), 2 Jur. 966. 

190. — — — .] — W^here a clerk, on the 

death of liis master, continued with the surviving 
partner for the residue of the five years, & also 
for nine months in addition, but an interval of 
nine months had elapsed between the death & the 
assignment of his articles by the exor., the ct. 


allowed him to be examined . — Ex p. Johnson 
(1838), 1 Wm. WoU. & H. 404 ; 2 Jur. 966. 

101. .] — -WTien a clerk has been 

articled to one of the members of a firm & he 
covenants to servo him, a service wdth a partner, 
aftor the decease of the master, is not service 
under the articles, although the partner was a 
party to the articles. — Ex p. Dalton (1840), 9 
I)owi. 110 ; 4 Jur. 1186. 

102. For purpose of admission 

to examination.] — Under special circumstances the 
ct. will allow an articled clerk to be examined 
before the expiration of liis five years’ service. — 
Ex p. Fdt.citer (1840), 8 Howl. 014 ; 4 Jur. 436. 
Annotation : — Refd. Exp. Brutton (1854), 23 L. J. Q. B. 200. 

103. .] — W. was articled for 

five years to his father, who was an attorney. 
After part of the time of service had elapsed the 
father died, & the articles were shoiHy afterwards 
^signed to C., who was also an attorney. In the 
interval between the death of the father & the 
assignment of the articles W. attended regularly 
at the office, & was employed in the business 
there. The ct. refused to allow that interval to 
bo reckoned as part of the five years. — Ex p, 
Waltjs (1862), 2 B. & S. 416 ; 31 L. J. Q. B. 176 ; 
6 L. T. 242 ; 8 Jur. N. S. 913 ; 10 W. R. 624 ; 121 
E. R. 1128. 

104. On Insanity of original master.] 

— When a clerk is discharged from his articles, on 
the ground of his master’s insanity, he must be 
articled to another attorney for the residue of the 
term of five years unelapsed at the time of the 
insanity commencing, & a portion of the time 
served after that event with other attorneys carry- 
ing on the master’s business cannot be reckoned. — 
Exp. Brown (1841), 9 Howl. 526. 

105. .] — The ct. will aUow his 

articled clerk to be discharged from his articles & 
to enter into new ones ; but a service during the 
time that elapses between the attorney becoming 
insane <fe the new articles being entered into cannot 
bo reckoned as part of the service under the 
articles. — Ex p. Turner (1841), Woll. 165 ; 10 
L. J. Q. B. 356 ; 6 .Tur. 842. 

106. Service continued to make up time 

lost — Absence with leave of master.] — If during 
the five years an articled clerk has been absent 
two months, by consent of his master, at his 
father’s house, & at the end of the five years has 
served two additional months, he will be entitled to 
admission. — Ex p. Hubbard (1832), 1 Howl. 438. 

Annotations : — Retd. Paget v. Chambers (1839), 7 Soott, 610 : 

Ex p. Smith (1859), 33 L. T. O. S. 135. 

107. .] — Order made for the 

examination of a person as an attorney, where he 
had been absent with leave from his master’s 
service for three months, which time he had 
afterwards made up. — Ex p, Peterson (1837), 
wm. Woll. & Dav. 196. 

108. — Unavoidable absence.] — ^When 

a clerk has been unavoidably absent from his 
master’s service for several months during the 
five years, but has served a similar period at the 
expiration of his articles, he may be admitted. — 
Exp. Frost (1836), 3 Dowl. 322 ; 1 Har. & W. 111. 
Annotations: — Dbtd. Ex p. Smith (1859), 28 L. J. Q. B. 

263. Refd. Ex p. Johnson (1838), 2 Jur. 966. 

109. Service with wrong solicitor by [mis- 

take.] — young man served three years in the 
office of an attorney, under the impression that 
he had been bound an articled clerk to him. It 
appeared, that the articles had been made out 


PART II. SECT. 2. SUB-SECT. 6.— C. 

t WhetJwr counted—Servicc as cUrk to three different solicitors.]— Re.UiLLiK&n (1870), 18 W. R. 809.— IR. 
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with the consent of his father in the name of 
another attorney, who was not a partner with his 
master, & almost unknown to him. The ct. 
would not interfere & said, that the Act 22 Geo. 2 
was imperative, & that they could not, by any 
possibility, make the three years’ service available. 
—Sandy’s Case (1823), 1 L. J. O. 8. K. B. 162. 

Service under assignment — When 
made after expiry of articles.] — Whore a party had 
served for two months imder articles, & had then 
left his master, & relinquished tlie profession, but 
afterwards, & after the expiration of the original 
article, caused the same ai-ticles to be assigned to 
another attorney, with whom he served for two 
years & ten months, being a Bachelor of Ajiis : — 
Held : as the articles had expired before the 
assignment, the service under the assignment was 
not a service under a contract within the statute. — 
Ex p. Untilank (1828), 2 Moo. & P. 463 ; 7 I-.. J. 
O. 8. 0. P. 67. 

Annotation : — Retd. Ford v. Drew (1879), 5 C. P, D. 69. 

Service under defective articles — 

Articles not duly executed.] — Although the ct. has 
power to give a clerk the benefit of his service, if 
the affidavit of the due execution of his articles 
is not filed in proper time, it cannot give him that 
benefit if the articles themselves have not been 
duly executed . — Re Byher (1840), 14 Jj. T. O. 8 . 
184. 

112. Service with master *s partner — After 

conviction of master for felony.] — The master of 
an articled clerk committed felony, of which he was 
convicted, a point of law being reserved, which was 
afterwards decided against him. Pending these 
proceedings, the clerk continued in the office 
serving his master’s partner. Upon an applica- 
tion after the decision of the Ut. of Criminal 
Appeal, by the clerk, that he might be permitted 
to enter into fresh articles with his master’s partner 
without an assignment, &■ that his service under 
them might be reckoned from the time when his 
service with his former master, by reason of his 
felony, terminated : — Held : the ct. had no power 
to grant the last branch of tlio application, 

8 . has not been serving his master during the 
period he seeks to have the advantage of, but ho 
has been serving his partner ; it is not possible, 
therefore, to say that during this period he has 
been serving under his articles. This is certainly 
a misfortune for him, but the ct. cannot interfere 
(Paiteson, j.), — Ex p. Htratton (1849), 14 L. T. 
O. 8. 207. 

118. Service with original master — After 

period of absence with consent.] — 2 Geo. 2, c. 23, 
requiring as a previous qualification to being 
admitted as an attorney that the party shall 
continue in the service of the attorney to whom he 
is articled for five years, is not complied with by 
the clerk serving part of the time with another 
attorney, with his master’s consent, A? the rest of 
the time with his master. — Ex p. 1111.1. (1798), 7 
Term Rep. 466 ; 101 E. R. 1074. 

AnTiotations : — Difltd. Ex p. Brutton (18.')4), 23 L. J. Q. B, 

290. Refd. Exp. Adams (1875), L. K. 10 Q. B. 227. 

114. .] — 8. served, under 

articles, as clerk to an attorney & solr., for four 
years, six months & twenty-fom* days. lie then, 
with the consent of his master, was absent for 
about three years, during part of that time serving 
as ensign in a militia regiment, &, during the resi- 


due, being employed as a surveyor of taxes in the 
Inland Revenue Office. He then returned to his 
original master, & served him as clerk, but not 
under articles, for a period of five months & six 
days ; — Held : the latter period of service, as 
clerk, could not be computed with the former 
period of such service, so as to make the requisite 
period of live years’ service. But leave was 
granted to 8. to enter into fresh articles, to be 
stamped with the same duty as was payable on 
the original articles, & to serve under such fresh 
articles to complete the period of five years. — 
Ex p. Smith (1859), 1 E. & E. 928 ; 28 L. ,T. Q. B. 
263 ; 33 L. T. O. 8. 136 ; 6 Jur. N. 8. 616 ; 7 
W. R. 461 ; 120 E. R. 1158. 

An^tati(yns Ex p. Gardner (1863), 8 L. T. 315. 

Overd. Ex p. ifeddle (1865), 4 B. & S. 993. Distd. Exp. 

Jonea (1870), 22 L. T. 300. Retd. Ex p. Ilogers (1865), 

11 Jur. N. S. 504 ; Ex p. Trenehard (1870), 21 L. T. 638. 

115. After period of service under 

assignment.] — An articled clerk was at his own 
request assigned to one D., an attorney, for fifteen 
months at the expiration of wliich time he returned 
to his original master, & continued to serve him 
up to the end of the term : — Held : such period 
of fifteen months could not be reckoned as a portion 
of the five years required hy the statute . — Ex p. 
Adams (1875), L. R. 10 Q. B. 227 ; 44 L. J. Q B. 
102 ; 32 L. T. 454 ; 23 W. R. 594 ; suhseqmnt 
proceedings (1876), 4 Oh. T). 39. 

Annotation : — Foild. Ex p. IlarriHon (1875), 44 L. J. Q, B. 

103. 

116. — .]—(!) In Sept. 1870, A. 

was articled to his father, an attorney, for five 
years, & served till Oct. 1873, when his father by 
an indenture assigned his services to D. for fifteen 
months, after which A. returned to his father & 
served under the original articles till Sept. 1875. 
The Ot. of ( 4 . B. having hold that the service imder 
the assignment could not be reckoned as part of 
the five years’ service, A. continued to serve with 
his father for another fifteen months, but without 
fresh articles : — Held : A. liad not duly served 
under the contract within vSolicitors Act, 1843 
(c. 73), 8. 3, & he must complete his five years’ 
service under fresh articles for fifteen months, but 
under the circumstances, lie might be allowed to 
go in for his examination. 

(2) An articled clerk must not only be bound for 
five years serve five years, but the service itself 
must be under wi’itten articles. — Ex p. Adams 
( 1876), 4 Ch. 1). 39 ; 46 L. J. Ch. 42 ; 35 L. T. 751 ; 
25 W. R. 54 ; previovs proccpdmjjrs (1875), L. R. 
10 Q. B. 227. 

Production of fresh articles to registrar .] — See 

Solicitors Act, 1888 (c. 05), s. 9. 

D. Applications to Court. 

Sec, now, Solicitors Act, 1877 (c. 25), s. 16. 

117. Time for application — On expiry of 
articles.] — An articled clerk having served a part 
of his time, was compelled by illness to relinquish 
service for upwards of a year, at the end of which, 
being recovered, he resumed service, & moved the 
ct. that the period of his illness should be reckoned 
as actual service. At the time of the application 
the full period of five years from the date of the 
articlas had not expired. The ct. refused the 
application, as premature. — Ex p. Rogers (1866), 
34 L. J. Q. B. 136 ; 11 Jur. N. 8. 604. 


PART II. SECT. 2. SUB-SECT. 6.— D. 

a. To aanction military service abroad 
of arHtled clerk .] — A judge has power 
under Rules for Admission ot Bar- 
risters & SoUoltors of May 1, 1913, r. 2, 
to sanction military servioe abroad by 


,n articled clerk during the tonn of 
is articles . — Re Gray, U916] V. L. Tl. 
— A us. 


b. For leave to hold another ojffke 
during term of clerkship .] — When l^ye 
is souffbt by an artlofed clerk to hold 


any office or to engage In any trade, 
businesa, occupation, or employment 
other than his employment under 
articles under Rtfies of the Connell of 
Le^ Education, 1921, r 26, the main. 
If not the only, question is whether tlic 
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Solicitors. 


Sed. 2. — Service under articles: Sid)-8ecl. 0, D. ; 
sub-sects. 1 <5: A.] 

118. -.] — Where an articled clerk 

served two years under his articles, & then ceased 
to serve any longer, & the articles expired, & he 
then desired to enter into fresh articles, & obtain 
the previous consent of the ct. to such two years’ 
service being computed in the period of service 
under such new articles : the ct. refused such 
consent, leaving it open, however, to appet. to 
apply to have such period computed when he 
shml have served a sufficient time under such new 
articles. — Ex p. Trenchabd (1870), 21 L. T. 038 ; 
subsequent proceedings (1874), L. R. 9 Q. B. 406. 


Sub -SECT. 7. — Sufficiency op Service. 

See Solicitors Acts, 1843 (c. 73) ; 1860 (c. 127) ; 
1874 (c. 68), ss. 4, 6 ; 1877 (c. 25), s. 15. 

119. Service must be bon& fide — Master not 
acting as solicitor — Acting as scrivener.] — ^L.’s 
Case (1737), Barnes, 39 ; 94 E. R. 795. 

120. Acting as clerk to another 

solicitor.] — The examiners of attorneys rejected a 
candidate on the ground of insufficient service, it 
appearing that, while articled, he had acted as 
agent to an insurance office, & that the attorney 
to whom he was articled was himself acting as 
clerk to another attorney. — Ex p. Carr (1842), 3 
Q. B. 447 ; 6 Jur, 194 ; 114 E. R. 578. 

121. Service must be exclusive — Working In 
spare time for another solicitor.] — ^Articled clerk 
performing all his master’s business may, at leisure 
hours, work for wages with another attorney. — 
Exp. Blunt (1771), 2 Wm. Bl. 764 ; 96 E. R. 447. 

Annotation R. v. Scriveners* Co. (1842), 3 Q. B. 

939. 

122. Engagement In another occupation — 

Surveyor of taxes.]— A clerk to an attorney held, 
during the term for which he was bound, the office 
of surveyor of taxes under the Crown : — Held : 


he could not, within 22 Geo. 2, c. 46, ss. 8, 10, 
be considered as serving his whole time & term in 
the proper business of an attorney, & he ought 
not to be admitted on the roll, & that having been 
admitted, he ought to bo struck off. — Re Taylor 
(1822), 6 B. & Aid. 638 ; 106 E. R. 1287. 

Annotaiiona : — CSonsd. R. v. Scrlvenere* Co. (1842), 3 Q. B. 

939. Befd. Exp. Bateman (1846), 6 Q. B. 853. 

123. .] — ^An articled clerk to an 

attorney held the office of surveyor of taxes during 
the term of his clerkship. But it appeared upon 
affidavit, that for more than three of the five years 
for which he was bound, his service has been given 
to the attorney to whom he was articled. He 
afterwards bound himself to another solr., & 
served him for two years : — Held : his service under 
the first articles could not be coupled with his 
service under the second. — Re Taylor (1826), 4 
B. & C. 341 ; 6 Dow. & Ry. K. B. 428 ; 3 L. J. O. S. 
K. B. 242 ; 107 E. R. 1086. 

Annotations : — Reid. Ex p. Peppercorn (18G6), Har. Sc Ruth. 

487 ; Exp. Austin (1873), 21 W. R. 390. 

124. Insurance agent.] — Ex p. 

Carr, No. 120, ante. 

126. Clerk to local authority.] — 

Ex p. Nott (1862), 1 New Rep. 107. 

126. .] — An articled clerk held 

during the term of his articles the office of vestry 
clerk. It was shown that the duties of the office 
had not interfered with the due performance of 
his duties under his articles or with his legal 
duties ; — Held : nevertheless, he had contra- 
vened Solicitors Act, 1860 (c. 127), s. 10, by holding 
an office or employment other than that of clerk 
to the attorney to whom he was articled. — Re 
Gbeville (1873), L. R. 9 C. P. 13 ; sub nom. 
Ex p. Greville, 43 L. J. C. P. 58 ; 29 L. T. 542 ; 
38 J. P. 232 ; 22 W. R. 160. 

^ 27 . Steward of manor — Duties 

generally performed by deputy.] — An articled clerk 
is not guilty of an infraction of Solicitors Act, 
1860 (c. 127), 8. 10, by having during his articles 
held the appointment of steward of a manor in 


proposed ofHoe, occupation or employ- 
meut la such as to lead the judg:e to 
conclude that the service under articles 
will be so interfered with or affected 
that the benefit to be derived by appet, 
from such service will be appreciably 
diminished. The burden is on apfKJt, 
to show clearly that it will not, but it is 
not necessary to show that the pro- 
posed occupation is one which is either 
directly or indirectly connected with 
the practice of the law. — Jie GEi,LAni.v, 
Jie Anderson, [1923 J V. L. R. 248. — 
AUS. 

PART II. SECT. 2, SUB-SECT. 7. 

0 . Service must be bond fide — Six 
years' service under successive practi- 
tioners.} — Where a law student has 
passed six years of bond fide service 
under successive practitioners, but 
throu^rh the default of his first master 
no articles were entered into in respect 
of the first two years, whereas the local 
Act required five years of service : — 
II eld : under the local Act actual bond 
fide service would sulflco ; & petitioner 
might bo admitted as an attorney. — 
(1849), 3 Nfld. L. R. 

d. Service must he exclusive — En- 
gagement in another occvpation^Pupil 
at school preparing for University.^ 
H., having been articled on Nov. 21, 
1864, for five years, was permitted 
to be absent during 185.6 for six 
months, under the l)ellcf that that 
period would be allowed. This ho 
spent at a grammar school preparing 
for the university. Ho was afterwards 
absent for eight & five weeks respec- 
tively in 1856, to prepare for his exami- 


nation at the university : — Held : the 
six months could not be allowed, but 
that the other periods might be, — lie 
Hume (1860), 19 U. C. R. 373.— CAN. 

«, Sufflciency of certificate of master 
& affidavit of clerk.y—A certificate 
from the master, & an affidavit of 
the clerk “ that he had during his 
clerkship done everything required of 
him," was held not sufficient. — Ex p. 
Lyons (1824), Tay. 171.— CAN. 

f. Lapse of period — Before paymeni 
of stamp duty on inderdures?} — As a 
general rule, from which there will 
DO no deviation, unless under peonllar 
circumstances, the ct. in computing the 
period of apprenticeship to an attorney 
will not allow credit for time elapsed 
before the payment of the stamp duty 
upon the indentures. — Be Sterne 
(1840), 2 I. Eq. R. 378.— IR. 

g. Business carried on other than 
in place where master resides.] — Where 
an articled clerk carries on boslnoss in 
a place whore the master does not 
reside, the time so spent wlU not be 
computed in his servioe. — McIntosh 
V. McKenzie (1837), 3 Ont. Dig. 6524. 
—CAN. 

h. Part of five years on trial.] — The 
ct. will not swear In an apprentloe 
who had boon in an attorney’s office 
for five years, where, for part of the 
time, he had been upon trial. Sc was 
not artioled until afterwams. — Be 
Kirwan (1834), Hayes Sc Jo. 726. — 
IR. 

k. Part of time at University — Ori- 
ginal apprentice^ip uncompleted.] — A 
person who was a student of T. G. D. 
at the time he was bound apprentice to 


an attorney for five years, subsequently 
graduated & served for throe years 
after be had taken his degree, but 
withoTit being bound de novo : — Held : 
under 1 & 2 Geo. 4, c. 48, he might 
(with his master’s consent) be admitted 
attorney although the original term of 
his apprenticeship had not been com- 
pleted.— iie COLLUM (1839), 1 I. Eq. 
R, 278.— IR. 

1. Lapse of term — Between death of 
master and assignment of articles .] — 
Whore an apprentice to an attorney 
upon the death of his master, entered the 
omoe of another attorney for the pur- 

E oso of completing his apprentioeslilp, 
ut before his Indentures were assigned 
a terra elapsed, he was, in the circum- 
stances of the case, allowed credit for 
the term which had so elapsed, before 
the assignment of the indentures, & 
having served twenty clear terms in- 
clusive of that term was admitted an 
attorney of the ct. — Re O’Brien 
(1839), 1 I. Eq. R. 480.— IR. 

m. Death of master — Large amount 
of work left uncompleted—Whether 
clerk will be admitted before sarving 
requisite period.] — O. who had been for 
a number of years a clerk in the office 
of F. a solr., was boimd apprentice to 
him In the year 1854. Before the term 
of apprentioeshlp exnlred F. died 
suddenly, leaving a large arrear of 
business in his office. An application 
by C. to be admitted a solr. notwith- 
standing that he had not served his 
full term of five years, was refused, 
though he undertook to wind up the 
business for the benefit of the family 
of deceased, & though the clients 
Joined in the application. Where 
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which Ills family & himself were beneficially 
interested, the duties being performed by a deputy, 
with whom he divided the fees, & the clerk having 
thrice only during two or three years, with his 
principal’s consent, absented himself for a day in 
order to hold courts . — Re Peppercorn (1800), 
L. R. 1 0. P. 473 ; svh nom. Ex p. Peppercorn, 
7 B. & S. 301 ; Har. & Ruth. 487 ; 35 L. J. 0. P. 
239 ; 12 Jur. N. S. 761 ; 14 W. R. 693. 

Annotation : — Consd. Re Greville (1873), L. 11. 9 C. P. 13. 

128. Service must be under master’s super- 
vision & control.] — Ex p. Loves y (1856), 28 L. T. 
O. S. 101. 

129. Clerk acting as managing clerk.] — 

J., an articled clerk with a fixed salary, agreed with 
S., the solr. whom lie was serving, to receive all 
the ijrofits of the business, & to account to him for 
them at the expiration of the articles, &; if they 
should go into partnership on J. being admitted, 
that S. should liavo the amount of such profits 
as his share of the capital. The business, most of 
whicli was introduced through J.’s connection, 
was managed by him on this footing, he receiving 
«fc jiaying all moneys, & his name appearing 
outside the office door. On the completion of his 
term of service, J., applied to bo admitted to the 
final examination, but the examiners considered 
that the yirovisions as t-o service in Solicitors Act, 
1843 (c. 73), luul not been complied with : — Held : 
on the evidence in the case, there had been actual 
service during the term of the articles within the Act, 
A J. should be admitted to the examination. — 
Ex p. Joyce (1877), 4 Oh. 1). 596; 40 L. J. Oh. 
295 ; 41 J. P. 324 ; 25 W. R. 340. 

130 . Master not continually present 

at business — Communications sent to clerk from 
time to time.] — lie Smith (1842), 10 Jur. N. S. 
939, n. 

131. No managing clerk ap- 

pointed to superintend business.] — iiJe Smith (1842), 
10 Jur. N. S. 939, n. 

132. — - — - — Master frequently visiting 

ofilce.]— iilc Mills (1862), 33 L. J. Q. B. 191, n. ; 
10 Jur. N. S. 939, n. 

133 . — What extent of supervision necessary.] 

— Although in order to constitute good service 
of an articled clerk und<T Solicitors Act, 1843 
(c. 73), s. 12, supervision A control of the master 
during the time of service is requisite, tliis must 
be understood in a relative, not an absolute sense. 
A clerk having been a managing clerk for several 
years previous to entering into articles, A also being 
a person of mature age, rend(‘rs the control A super- 
vision of his master less neijessary than in the case 
of a young man just entering on the profession. — 
Ex p. Duncan (1804), 5 B. A S. 341 ; 10 L. T. 
337 ; 122 E. R. 8.58 ; sub iioui. lie Duncan, 4 
New Rep. 97 ; 33 L. J. Q. B. 190 ; 10 Jur. N. S. 
939. 

134. Illness of master— Business prac- 

tically suspended.] — A clerk was articled to his 
father in Apr. 1872, for the term of five years, A 
attended the office i-egularly for that time, but 


from Michaelmas, 1875, to Michaelmas, 1876, his 
father was absent from ill health, & business was 
practically suspended, although the office remained 
open : — Held : the clerk might be allowed to go 
in for his final examination in Apr, 1877, but must 
enter into fresh articles for a year A serve under 
them before he could be admitted. — Exp, Fereday 
(1877), 46 L. J. Ch. 504. 

136. Service with barrister — Clerk articled for 
three years.] — An articled clerk, who had taken 
an A.B. degree A had been articled for three years 
to an attorney under Solicitors Act, 1843 (c. 73), 
s. 7, served two years with the attorney, A eight 
montlis with his London agent, after which he 
went to a special pleader for four months, A was 
then examined A passed. The examiners having 
refused to issue their cei’tificate, on the ground that 
the clerk had not served the attorney or agent for 
three years, as required by tlie Act, the ct. gave him 
liberty to enter into further articles for four 
months, to complete the three years’ service, A 
authorised the examiners, at the expiration of the 
time, to issue their certificate without fm'ther 
examination. — Ex p. Earle (1853), 17 Jur. 440 ; 
Bail. (3t. Cas. 180 ; sub nom. lie Earle, 21 L. T. 
O. S. 107. 

136. — - — Subsequent service under assignment 
of articles.] — A. was articled to his father, an 
attorney, but on being so, at once became the 
pupil of a conveyancer, A at the expiration of a 
year spent in the chambers of the latter, the 
articles were assigned to othi'r attorneys, whom 
he served during the remaining four years. The 
Incorporated J^aw Society objected to admit him 
as an attorney, on the ground that he liad not 
actually served his father under the articles for 
any space of time whatever. On motion to compel 
the society to admit him : — Held : the year spent 
in the conveyancer’s chambers w’'as, by Solicitors 
Act, 1843 (c. 73), s. 6, made equivalent to a year’s 
service under tlie articles, A as A. had duly served 
the attorneys to whom tlie ai’ticles were assigned 
for the rest of the time prescribed by the Act, 
ho was entitled to admission. — Re Articled Clerk 
(1871), 25 L. T. 161 ; 19 W. R. 780. 


SuB-sEUT. S. — Assignment of Articles. 


A. In General, 

137. Declaration of assignee’s name — In notice 
of application for admission.] — Where an attorney’s 
clerk served part of his time with one attorney 
A part with another to wiiom the articles were 
assigned, the name of tlie assignee must be inserted 
in the notice of intention to apply for admission. — 


Ex p. Stokes (1819), 1 Cliit. 556. 

Aiiiiotatiovs : — Refd. Kx p. Ularkc (1830), .1 Ad. & El. i2 , 

'UiioVt //’r 11 ViiQflpI] fi Ij. j. Hcv. 


138 , — — .] — If during the five years a 

clerk is assigned for a certain period, A at its con- 
clusion reassigned to Ids original master, the name 
of tlie assignee must be stated in the notice of the 


casualties of this kind have occurred 
the ct. will not exorcise Its extraordi- 
nary jurisdiction uuIohs some family 
coimoctlon exists between appet. & 
the family of deceased. — Re Oaiiev 
(1860), 29 L. T. O. S. J0.~IR. 

n. 30 Viet, c, 8-1, s. 1 — Mcnnina 
of words "five years .”] — Ily uu indon- 
tiu'e of apprenticeship an ai-tlcled clerk 
engaged to serve " until the full end & 
term of five years from Nov. 10, 1803, 
next ensuing, fully to be completed & 
ended.’' Having served twenty terms 
the clerk applied to bo ni lowed to 
go In for final examination : — Held ; 

J. — VOL. XLII. 


the wttrds “ live years ” in the Act 
mean five years of service & not tive 
years of learning : that is to say, that 
a clerk cannot shorten his period of 
Horvlco by crowding into less than five 
years the instruction ordinarily ex- 
tended over that period . — Rc Mack.w 
(1808), 18 L. T. 371. — IR. 

o. Service as ajipreniicc while holding 
appoinitnetU as totvti clerk ,] — Scottish 
Law Agents Society v. Campbell, 
[1927] S. C. 804.— SCOT. 

? . Professional examination passed 
articles uncompleted .] — An articled 
clerk who had not completed his 


articles but had passed the professional 
examination was allowed to take the 
practical examination as attorney, 
notary public & conveyancer as no 
objection had been raised & the 
Law Society consented to the applica- 
tion . — Ex p. Carroll (1919), O. 1\ D. 
128. — S. AF. 

q. IFar service — Whether full period 
of articles dispensed teWi.] — Reid v. 
Incorporated Law Society, [1920] 
C. P. D. 240.— S. AF. 

r. .) — Exp. Von Gerard, 

Becker, Farrer & Poynton (1923), 
44 N. L. 11. 188.— S. AF. 


D 
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SOUOITOES. 


Sect. 2. — Service under articles: Suh-sect. 8, A. 

B.; sub-sect. 9, A. db B. Sect. 3; St^-sect, 1.] 

clerk’s intention to apply for admission . — Ex p, 
Jones (1832), 1 Dowl. 439. 

139. Master absconding — Assignment dispensed 
with.] — This ct. permitted an articled clerk* who 
had served a portion of his time to an attorney 
who had left England, & who could not conse- 
quently execute an assignment, to serve the remain- 
ing portion to another attorney without an assign- 
ment.— it’ar p. Hancock (1842), 2 Dowl. N. S. 64 : 
6 Jur. 949. 

140 . — Where an attorney has ab- 
sconded, his clerk may obtain a discharge from 
his articles of clerkship, & any further articles 
may be enrolled without an assignment of the 
original articles.— Ea: p. Cartley (1842), 12 L. J. 
Q. B. 98 ; subsequent proceedings, sub noni. Ex 7 ). 
f?ARNLEY (1843), 2 Dowl. N. S. 945. 

- An attorney, to whom an 
articled clerk had been assigned, having left the 
country without assigning such clerk, the ct., on 
the application of the clerk, granted a rule nisi that 
ho should be discharged from his articles «fc from 
the assignment, & that he should b(i at liberty to 
enter into fresh articles with another attorney for 
the remainder of his term. — Ex p. W'hitfiei.d 
a850), 14 L. T. O. 8. 355. 

142. Assignment ordered.] — W’liere an 

attorney had become bkpt. <fe gone abroad ; but 
before going, gave a power of attorney, authorising 
an assignment of articles of clerkship, the ct., 
upon application of the clerk, under Solicitoi*s 
Act, 1843 (c. 73), s. 5, ordered the assignment 
to be made.— Ellis (1858), 7 W^ K. 01. 

Bankruptcy of master.]— .S'cc Bankruptcy Act, 
1914 (c. 59), .s. 34 (2). i ^ > 


B. Begistration. 

143. Omission to register — Accidental omission 
—Affidavit not sworn within time.]— The ct. per- 
mitted an assignment of articles of clerkship to hv. 
enrolled after the expiration of six months, as of 
the last day of such period, where from accidental 
circumstances the affidavit had not been .sworn 
witliin that time . — Ex p. Cann (1855), 24 1.. T. 
O. 8. 224. 


144. — - - Computation of service under 

assignment computed — Date of assignment.] — An 

articled clerk, having inadvertently omitted to 
enrol the assignment of his articles within the 
period presciibed, this ct., under Holicitors 
Clerks Act, 1844 (c. 8(1), s. 2, directed the service 
under the assignment to be computed from the 
date of its execution, instead of the period of its 
enrolment.— jE'.r p. (Junningham (1844), 4 L. T. 
O. 8. 142 ; 9 Jur. 109. 


145 . 

(1855), 20 L. T. O. 8. 94. 


.] — Ex p. Daniel 


On account of Illness. I — Ex v. 

Taylor (1845), 5 L. T. O. 8. 40. 

147. Insufficient excuse.] — W here the 

assignment of articles of clerkship had not been 
enrolled in due tune, & no sufficient excuse was 
s^ted for the omission, the ct. refused to allow 
the clerk the benefit of his full service under them, 
but compelled him to serve a portion of his time 
over again.— Ear p. Brostrk (1850), 15 L. T. O. 8. 
9;>. 


148. Affidavit not sworn owing to death of 
solicitor.] A. was articled to an attorney, & served 


two years, when he was assigned over to his own 
father, an attorney. A.’s father’s memory became 
imjpaircd, & he died within six months of the 
assignment, never having made the affidavit 
required by Solicitors Act, 1843 (c. 73), s. 8. 

The ct. permitted the assignment to be enrolled, 
upon satisfactory evidence being given of the facts 
which should have been contained in the affidavit. 
—Exp. Lee (1800), 8 W. B. 541. 

Competency to be examined.] — See Nos. 

170-172, 


Sub-sect. 9. — Discharge of Articles. 

A. In General. 

149. Master absconding.] — A rule nisi only 
granted to discharge an articled clerk, where the 
attorney has become bkpt. & absconded, & the 
rule should be served at the last place of abode 
of the clerk to the commission, & stuck uj) in the 
King’s Bench Office. — Anon. (1815), 2 Chit. 62. 

Antmlatirm : — Refd. lie Bush, Ex ]). Fmscll (1837), 6 L. J. 

Boy. 34. 

150. .] — Wliero an attorney absconds, tJie 

cl., will discharge his articled clerk from liis articles 
on service (if a rule for that purpose, by sticking 
it up in tlie Quetm’s Bencli Office'.— Etc p. W^ILLIAM- 
SON (1841), 5 Jur. 24. 

161. .)- Ex 2). (-ARTUCY, No. 140, ante. 

162. .] — Ex p. W'^HiTi'iEi.D, No. 141, ante. 

163. -- -.] — Tlio ct. cannot compel a person 

who holds a powei* of attorney from an attorney 
who has absconded to assign over some articles 
of clerkship, or to deliver up a bond given for the 
paymemt of tluj pivmium agniod for, but it will 
order the artii'.his to be cancelled. — Ex p. W’ooD- 
WARD (1837), W ill. Wtoll. & Dav. 574. 

154. Master becoming Insane.] — Wlierc an at- 
torney to \yhom a clerk has been articled became 
insane during tlie clerkship, the ct. allowed fresh 
articles entered into with another attorney to be 
enrolled. — Ex p. Darbell (1838), 0 Dowl. 505 ; 1 
W'ill. W^oU. & II. 174. 

155. .j — Where an attorney become too 

infirm to conduct his business, & is incapable, 
from mental disease, (jf assigning his clerk, the ct, 
will on application direct the articles of clerkshiiJ 
to be discharged, & the clerk to be assigned to 
some other attorney. — Exp. Allen (1844), 1 New 
Bract. Cas. 51 ; 4 L. T. O. 8. 141 ; 8 Jur. 1169. 

156. Master dying intestate — Administration not 
taken out.] — -W’here the attorney, to whom an 
articled clerk had been assigned, died intestate, 
& no administration was lik(‘ly to be taken out, 
the ct. granted a rule, calling on the widow of 
deceasi'd master to show cause why the clerk 
should not be. at liberty to re-article himself 
during the remainder of the term he ought to 
serve. — Ex p. Lewis (1844), 2 Dow. & L. 130 *, 13 
L. J. Q. B. 261 ; 3 L. T. O. 8. 185 ; 8 Jur. 539. 

157. Master convicted.] — W’here a party was 

articled to an attorney, who was subsequently 
convicted of forgery, & sentenced to transportation 
for life, the ct. granted a rule absolute in the first 
instance to discharge the clerk from his articles. — 
Ex p. (1844), 3 L. T. O. 8. 208 ; 8 Jur. 848. 

Bankruptcy of master .] — See Bankruptcy Act, 
1914 (c. 59), 8. 34 (1). 

158. Discharge by agreement.] — W here an 
articled clerk under ago obtains a writersliip in 
India, & his father as wtdl as the attorney join 


PART II, SECT. 2, SUB-SECT. 9.— A. 

1491 . Master absconding.] — A clerk 
articled to an attorney who abucoudH 
will bo diHcbarsrod . — Re MoGheoou 


(1801). 15 U. V. 64.— CAN. 

t. Ib fiisal of attorney to rekase clerk 
or assign articles .] — Tbe ot. ordered 
that an attorney’s clerk should be dls* 


charged from his oi'ticles, the attorney 
refusing to release him or assign the 
articles, & It being clear Uiat Turther 
service was not desirable . — Re Patter- 
son (1869), 18 U. C. It. 260.— CAW. 
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with him in an application to vacate the articles, 

the ct. will grant the motion . — Ex p. (1839), 

3 Jur, 662. 

B. Return of Premium. 

159. Whether j^t of premium returnable — 
Death of clerk.]— B urton’s Case (1067), 2 Keb. 
318 ; 84 B. E. 198. 

160. .] — The ct. refused to order an 

attorney to repay any portion of a premimn of 
two hundred guineas received by him with an 
articled clerk, who died within a month after he 
was articled. — Re Thompson (1848), 1 Exch 864 ; 
164 E. R. 369. 

Annotations : — Eeld. Forns v. Carr (1885), 54 L. J. Ch. 478. 
Mentd. Whiiicup v. Hughes (1871), L. 11. 6 C. 1‘. 78. 

161. Death of solicitor — Liability of estate.] 

— A., an attorney, takes B. as his clerk & receives 
£120, & by ai’ticles agrees with the father of B. 
to return £00 of the money if he died within a 
year. A. died within tliice weeks. The exor. of 
A. decreed to pay back one hundred guineas. — 
Newton v. Bowse (1687), 1 Vem. 460 ; 1 Eq. 
Cas. Abr. 308, pi. 3 ; 23 E. B. 686, L. C. 

AniwUitif/ns :—ReiA. Hirst r. Tolson (1850), 2 H. & Tw. 
869. Mentd. Hale r. Webb (1786), 2 Hro. C. C. 78; 
Freeland v. Stannileld (1854), 2t L, T. O. S. 41 ; WMneup 
V. IIugheB (187J), L. H. 6 C. 1’. 78. 

162. Surviving partner agreeing 

to finish articles.] — An attorney, to whom a clerk 
was articled, died before tlie articles expired: — 
Held : the ct. had jurisdiction to oi‘der part of the 
premium paid to the attorney to be repaid out of 
his assets ; althougli he had covenanted to 
instruct tlie clerk “ or cause him to be instructed,” 
a Ills surviving partner had agreed with his 
exors. to take the clerk for the remainder of his 
articles. -IlinsT v. 'toLSON (1850), 2 If. A Tw. 359 ; 
2 Mac. & (>. 131 ; 19 L. J. Ch. All ; 14 ,Iur. 669 ; 
47 E. B. 1721, L. C. 

Annnf ation s : —Cons.i. \\'hinonp r. Hughes (1871), L. H. 
6 C. 1‘. 78 ; Ferns v. Carr (1885). 28 Ch. J). 409. Kefd. 
.lonnor r. Morris (1801), 0 Do G. F. &: J. 45 ; Atwood v. 
Maude (1808). 0 Cb. App. 009. Mentd. Freeland r. 
iStansflebl (1851), 2 Sin. & C. 479 ; Lawric r. Bankes 
(1858), 4 K. & J. 142 ; Webb i\ England (1860), 29 Bcav. 
41 ; Mackcima v. Farkes (1800), 15 L. T. 500. 

163. — .] -— A soh\ who had 

received a jiremium on taking an articled clerk, 
died during the term of the artick^s : — Held : his 
estate was not liable for tlie return of any part of 
the premium. - P’’ebn.s v. Carr (1885), 28 (^h. I). 
409 ; 54 L. .f. Ch. 478 ; 52 h. T. 348 ; 49 ,T. P. 
603 ; 33 W. B. 363 ; 1 T. L. B. 220. 

Annotation : — Mentd. Covcll r. Scamell (1910), 103 L. T. 
535. 

164. Liability of surviving partner.] — 

A party was articled as a clerk to one of two 
attorneys in partnership, paid a premium, & 
acted as clerk to the two x>artnci’s for two mouths, 
when the attorney to whom lie had been articled 
died *, the ct. ordered the surviving partner to 
refund a portion of the iircmiimi, although at the 
time of the payment of such premium his partner 
was indebtetl to him, & the pi-emium liad been set 
oil in account lietween them. — Re Hari’EII, Ex p. 
Ba’SiTLEY (1829), 9 B. A; (\ 691 ; 4 Man. & By. 
K. B. 603 ; 109 E. B, 257. 

AntU)tations :-~-Fofld. p. Boniiett (1837), Will. Woll. & 
Dav. 210, Consd. Ferns r. Carr (1885). 28 Cb. D. 409. 
Reid, lie Drake, Kx p. lladou (18.38). 2 Jur. 873 ; Uc 
Holland (1872), L. H. 7 Q. B. 297 ; Kx p. E<lwardH (1881), 
8 g. B. D. 202. Mentd. Wldncnp r- Hughes (1871), 
L. n. 6 C. P. 78. 

165. — — Reference to master to 

determine amount.] — ^A clerk having been articled 


to an attorney who died, the ct. referred it to the 
master to ascertain how much of the premium 
paid should be returned by a surviving partner 
of the attorney . — Ex p. Bennett (1837), Will. 
Woll. & Dav. 210. 

166. -.] — A clerk was 

ai'ticled to an attorney, who afterwards took a 
paiiner. ddie premium was payable by instal- 
ments. Idle clerk served both partners, & a 
portion of the last instalment of the premium was 
carried to the partnership account. The attorney 
to whom he was articled died. The ct. directed 
the master to ascertain what part of the premium 
ought to be refunded by the surviving partner. — 
Re Drake, Ex p. Haden (1838), 2 .Tur. 873 ; 
sub nom. Ex p. Hayden, 1 Will. Woll. & H. 321. 

167. Misconduct of clerk.] — The ct. in the 

exercise of its summary jurisdiction over its ofTlcers, 
have authority to order an attorney, who had 
refused, on the ground of misconduct, to take 
back an api>renticc, who had i‘un away from his 
scr\dce, to return to the pai'cmts of such ajiiircntice 
a reasonable part of the premium received with 
him . — Ex p. Prankerd (1819), 3 B. & Aid. 257 ; 
106 E. R. 658 ; siil) nom. Ex p. Fisher, 1 Obit. 694. 

Annotations : — Reid. St. l^ancras J^arieh Claphaiu I’arisb 

(1800k 6 Jiu*. N. S. 700 ; Ferns Can* (1885), 28 Cli. D. 

409. Mentd. Whlncup r. Hughes (1871), L. B. 0 C. P. 

78. 

168. Cancellation of articles— No miscon- 

duct by solicitor.] — Under a scheme settled in 
chambers an infant ward of ct. was articled to an 
attorney a premium of three hundred guineas 
I)aid mth him. Afterwards the infant was desirous 
of having the articles cancelled, & upon a summons 
to vary the sclieme, which was attended by the 
attorney, an order was made at chambers directing 
the articles to be delivered up to bo cancelled, 
£100, ])art of the premium, to bo repaid. Upon 
appeal by the attorney from so much of the order 
as directed a. return of a portion of the premium, 
it was held, there being no evidence of misconduct 
on his part, that the ct. had no jurisdiction to 
make such an order. — t^RAVEN v. Stubbtnos (1804) , 
34 U. .1. Ch. 126 ; 111.. T. 402 ; 10 Jur. N. S. 1189 ; 
13 W. B. 208, U. C. 

Annotaiion .'--Mentd. Whiucup v. Hughes (1871), L. B. 

0 C. P. 78. 

169 . Assignment of articles -By abscond- 

ing solicitor.] — ^Vhere a clerk is articled to a 
master who absconds & sails for America, pre- 
viously making an assignment of his j)roperty, 
of the articles of aj^pet. to anotlier attorney, liis 
town agent, the ct., though it will grant a rule to 
show cause wliy api^ct. .should not be di.scharged 
from his articles, yet will not make it a x>art of 
the rule that £40 paid to his first master should 
be paid over to apxjct. 1)>^ such town agent. — 
Ex p. Carnley (1843), 2 Dowl, N. S. 945 ; 7 Jur. 
767 ; prevhnu^ proceed in(/s, sub nom. Exp. Cartley 
(1842), 12 U. J. Q. B. 08. 

Bankruptcy of master.] — Sec Bankrui^bcy 

Act, 1914 (c. 59), s. 34 (1). 


Sect. 3. —EXAMINATIONS. 

vSUB-SECT. 1 . — In Generai.. 

,SVc Solicitors Acts, 1877 (c. 25), ss. 5, 0, 9, 11 ; 
1894 (c. 9), s. 3 ; 1922 (c. 51), ss. 1, 2, 5, 0. 

170. Competency for examination — Assignment 
of articles not registered in time.] — A person may 

the time appointed by Consolidated 
Rules for the Admission of Bairiators & 
Solrs., r. 19, for the production, by a 
person about to enter into article.^, of 

D 2 


PART II. SECT. 3, SUB-SECT. 1. 

a. Failure to produce evidence, of 
having passed examination before enter- 


ing into articles — Enlargement of time 
for production of evidence — Court has 
no jioicer to order. \ — The Supreme (’t. 
has no power under rule 49 to enlarge 
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Sect, 3. — Examinations: Svb-sects, 1 2. Sects. 

4, 5 & 6 ; Sub-sects. 1, 2 <&: 3.1 

bo examined for admission as an attorney although 
an assignment of his articles of clerkship has not 
been registered within the proper time . — Ex p. 
Abkahams U837), Will. Woll. & Dav. 360. 

171. S. P. Ex p. Bates (1837), Will. WoU. & 
Dav. 350. 

172. .] — An articled clerk served his 

master under articles from Jan. 1849, to June, 1851, 
when it was agreed that he should be assigned to 
another master, with whom he served the 
remainder of his time ; but, by some neglect, 
the assignment was not executed until Jan. 1853. 
Upon an application that he may give his notices 
& be examined next term, with the view of his 
being admitted an attorney on the last day of 
such term, this ct. granted the application, with- 
out, however, expressing any opinion that, after 
such examination, he would be entitled to be 
admitted . — Ex p. Baiiton (1854), 22 L. T. O. 8. 
262 ; subsequent proceedings^ sub nom. Ex 
Brutton, 23 L. T. O. S. 98.‘ 

173. Employment In business since expiry 

of articles.] — It is no bar to the examination of a 
person, in order to his admission as an attorney, 
that he has been fourteen years in business as a 
grocer, since he served his time as an articled 
clerk, & has not previously applied to he admitted. 
^Ex p. Waring (1843), 12 L. J. Q. B. 280 ; 1 
L. T. O. S. 168 ; 7 Jur. 740. 

Annotation; — Refd. Ex p. Duko (1857), 30 L. T. 0. S. 150. 


Sun -SECT. 2. — Refusal to admit to 
Examination. 

Sec Solicitors Act, 1877 (c. 25), s. 9. 

174. No appeal from decision of examiners.] 

Rc James, No. 79, anie. 


Sect. 4. — ^ADMISSION. 

See Solicitors Acts, 1888 (c. 66), s. 10 ; 1922 
(c. 67), s. 7. 

Conditions of admission.] — Sec Sect. 1, anie. 

Contents of notice of intention to apply.] — See 

Rules made by Master of the Rolls, 1922, Part II. 

175. Whether production of articles dispensed 
with.] — Ex p. Nicholls (1841), 6 Jur. 82. 

17o. Opposition to admission — Grounds niust be 
clearly stated.] — ^Where, upon the opposition by 
the master of an articled clerk to the clerk being 
sworn in as an attorney, upon the ground that 
he had disclosed information obtained as clerk, 
the charge was indistinctly stated in the affidavit, 
the clerk was at once allowed to be sworn. — 
Re , Aitohney (1858), 7 W. R. 62. 


Sect. 6. — READMISSION. 

Application for readmission.] — Sec Rules made 
by Master of the Rolls. 1922, Part III. 

177. General rule.] — Moody’s Case (1743), 
Barnes, 42. 

178. .] — Attorney struck off the roll may 

be readmitted. — R. v, CtREENWOOD (1760), 1 

Wrn. Bl. 222 : 96 E. R. 122. 

179. When application granted — Solicitor called 
to the bar— Necessity for previous disbarring.] — 
If an attorney is struck otT the roll on his own 
application, & afterwards called to the Bar, tlie 
ct. wdll not give him leave to be again put upon the 
roll of attorneys. — E,c p. C01.E (1779), 1 Doug. 
K. B. 114 ; 99 E. R. 177. 

Annotation : — Apld, Ex p. Bateman (1815), 6 Q. B. 853. 

180. .] — Semhle : a barrister, 

who had been originally an attorney, must be 
disbarred before he can be readmitted as an 
attorney . — Ex p. ^VARNER (1842), 6 Jur. 1016. 
Annotation : — Refd. Ex p, Bateman (1815), 6 Q. B. 853. 


evidence of his having passed the 
required examinations . — Be Kili.kk.n, 
11917 J V. L. B. a87.~AUS. 

b. Filing of nunc pro tunc order.] 

— Be Hill, [1918] V. L. B. 259.— AUS. 

0 . Meaning of “ public examina- 
tion.'’] — The words ** public examina- 
tion ” mean those examinations wldch 
are recognlHC<i as public examinations 
or as qualifying entrance oxaminations 
by the University of Melbourne, such 
as the Junior Public, the Senior Public, 
the School Intermediate or School 
Leaving- examinations in that Uni- 
versity, & any examination passed 
elsewhere recognised by the University 
as equivalent to a local entrance 
oxamhiatlonfor the purpose of matricu- 
lation.— ife Eva, [1920] V. L. B. 190.— 
AUS. 

d. Whether theoretical examinaiinn 
dispensed with.] — Be Peruv (1877), 37 
L. T. 443.— IR. 

PART II. SECT. 4. 

175 i. Whether production of articles 
dispensed with.] — Where an attorney’s 
clerk had lost his articles of clerkship, 
he was sworn lu on an affidavit of the 
loss, & producing the usual certificate 
of service. — Be Lorinu (1839), 1 Out. 
Dig. 1880.— CAN. 

e. English soUcilor.] — An English 
solr. la entitled to admission as a practi- 
tioner of the Supreme Ct. of Tasmania 
under Legal Practitioners Act, 1890, 

s. 16 (111), on evidence of his being 
still on the roll without any discredit. 
He Is not bound to hold an annual 
certificate under the English Act for 
the year in which he applies to be 
admitted in Taamania . — }{e Wallis 
(1914), 10 Tas. L. B. 98.— AUS, 


f. Xo notice of new bye-laws of the 
barristers’ soeietu — Whether applicant 
culmiUed.] — Be Beckwith (1881), 21 
N. B. B. (5 P. B.) 194.— CAN. 

g. Whether LL.B. degree svffieienl 
f/ualificatiou for adniLssion.] — Be Uoxo- 
l)0.\ (1892), 21 N. S. B. 92.— CAN. 

h. . ] -Er p. Van Dkr Willioen, 

[19201 C. 1*. D. 302.— S. AF. 

k. Whether li.A. detpree sufficient 
fjualifU;otion~-Lnip subjects iurludel in 
degree.]— Jle P.utKY (1928), 49 N. L. B. 
85.— S. AF. 

l. Whether appeal to Siiprcjjte Court 
lies — Refusal to admit applicant. I — Be 
Cahan (1892), 21 S. C. K. 100.— CAN. 

m. Legal Professions Act, s. 37 (5) — 
Scope of cxceptLn .] — To come within 
the exception of the above sub -sect, it 
Is not necessary that appet. should 
have been a graduate at the time ho 
commenced to study law, or that his 
term of study or service was shortened 
because be was a graduate. Appet. 
who obtained his degree after call of 
admission would come within the ex- 
ception. — CaLder V. Law Society of 
British Columbia (1902), 9 B. U. B. 
60.— CAN. 

n. Right of Supreme Court ai Bomtmg 
— To admit persons other than jjersons 
qualified according to Charter .] — Mon- 
UAN V. Lekou (1842), 6 Jur. 225, P. C, 

— IND. 

o. Seal-keeper.] — A seal-keeper may 
be admitted as an attorney, but must 
not practise while ho holds office. 
— Re Cummins (1840), 2 Jebb & S. 105. 
— IR. 

p. Person not having served ordinary 
apprenticeship.] — The ot. has jurisdic- 
tion to admit as an attorney a person 
who has not served the ordinary np- 


prentlcesbin, on payment of the general 
fees.— /ft' A1 ‘Nali.y (1853), 3 1. C. L. B. 
518 ; () Ir. Jur, 63.- - IR. 

q. .] — The primary considera- 
tion which induces the ct. to admit a 
person to practise as an attorney, who 
has not served the full time & complied 
with all the requisites, is the Interest 
of clients. — Be M’Nally (1854), 23 
L, T. O. S. 116.— IR. 

r. .]-Ex P. Booth (1857), 30 

L. T. O. K. 55.— IR. 

t. .] — The interests Sc conveni- 

ence of the clients. Sc not those of 
appet., are the main reasons which 
iufluGuco the cts. in admitting, out of 
the ordinary course, persons to practise 
as attorneys. — Be Dolan (1860), 2 
L. T. 137.— IR. 

u. When court will suspend admis- 
sion — Attorney praclising before admis- 
sion in colony .] — Be Taylor, Alac. 
847.— N.Z. 

a. Me'tnLer of native roc<'«.]~~Tho ct. 
i.s not justified in refusing to admit 
appet. as an attorney merely because 
ho belongs to one of the native races. — 
AIanoena V. Law Society, [1910] 
T. P. D. 649.— S. AF. 

PART II. SECT. 5. 

177 i. General rule.] — It is a matter 
of course to restore to the roll an 
attorney who had been struck off at his 
own renuest. If no opposition is made 
by the Law Society after notice served 
on them . — Be Walshe (1870), T. R. 
10; C. L. 165,— IR. 

b. Necessity for passing examination.] 
— A fiolr. who had abandoned prao- 
tlce for more than five years was re- 
admitted by the ct. upon passing an 
examination to the satisfaction of the 
council of the ban'lsters’ society of 
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181. Disbarred for professional mis- 
conduct.] — ^A barrister disbarred for professional 
misconduct will not be admitted to practise as an 
attorney. — Ex p. Pyke (1845), 1 Now Pract. Cas. 
330 ; sKh nom. Re Pyke, 6 L. T. O. S. 150 ; syh- 
seguent proceedings (1805), 34 L. J. Q. B. 220. 

182. .] — An attorney whose 

name was struck off the roll at his own request 
was called to the bar, & afterwards disbarred on 
the charges of “ participating by previous agree- 
ment in the profits of an attorney,” & in one 
particular case of having ” acted both as counsel 
& attorney.” After a lapse of twenty years he 
applied for leave to be readmitted an attorney. 
The ct. refused, unless he could satisfy them by 
the testimony of trustworthy persons, especially 
members of the profession, that his conduct & 
character had been unimpeached & unimpeach- 
able in the meantime ; but aftci*wards dispensed 
with this on his showing that he could not obtain 
such testimony in consequence of his having 
lived during that period in complete retirement. — 
Exp. Pyke (1865), 6 B. & H. 703 ; 122 E. li. 13.54 ; 
suli nom. Re Pyke, 34 L. J. Q. B. 220 ; 11 .Tur. N. S. 
860. 

183. Solicitor intending to be called to the 

bar,] — Ex p. Chandler, (1842), 6 .Tur. 439. 

184. .1 — Re MACKINNON (1856), 27 

L. T. O. S. 187. 

185. .]-— TiV SiMi’soN (1857), 1 0. B. 

N. S. 554 ; 28 L. T. O. S. 294 ; 140 E. R. 227. 

186. Refusal of call by benchers.] — 

Ex p. — (1861), 3 L. T. 737. 

187. Whether arrears of duty payable— Solicitor 
struck off at own request.] — Ex p. Calland 
(1818), 2 B. A Aid. 315, ri. ; 106 E. R. 381. 

188. Whether rules for readmlssion relaxed.] — 
The ct. will under very special circumstances relax 
the rules requirful to be observed on tlie rcadmission 
of attorneys. — Ex p. Smith (1839), 7 Scott, 344. 

189. Affidavits not procured in time.] — 

Where by some inadvertence the necessary 
affidavits could not be procured for the readrais- 
sion of an attorney on the last day of the term for 
which he had given notice, the ct., on application 
the first day of the following term, refused to 
admit him, but allowed tlie notices then to be 
given for the last day of the same tvnn. — Ex p. 
Mosley (1835), 1 Har. A W. 331. 

190. Readmission before proper time.] — 

Ex p. LoNonouuNE (1861), 4 L. T. 216. 

191. Affidavits for readmlssion — Contents of.] — 
The affidavit for the readmission of an attorney, 
must in pursuance of the rule of ct. state the place 
of abode of tlie party applying during the last 
preceding year. — Waldron (1845), 4 E. T. O. S. 
293. 

192. Necessity for re-examination.] — An at- 
torney, who ten years ago was struck off the roll 
at his own request, since then has been living 
a private life, applied t o be readmitted an attorney : 
— Held : he must be examined before being 


readmitted. — Ex j). Rising (1850), 27 L. T. O. S, 
111 ; 4 W. R. 659. 

Readmlssion of solicitor struck off for mis- 
conduct .] — See Part XIV., Sect. 4, post. 


Sect. 6.— PRACTISING CERTinCATE. 

Sub-sect. 1. — In General. 

See Solicitors Acts, 1843 (c. 73), s. 21 ; 1800 
(c. 127), 8. 22. 

193. General rule.] — It is the duty of the 

attorney to cause his name to be enrolled ; & if 
he omits to do so, he is incompetent to obtain 
costs though otherwise duly qualified as an 
attorney. — Humphreys v. Harvey (1834), 1 

Bing. N. C. 02 ; 2 Dowl. 827 ; 4 Moo. & S. 500 ; 
3 I.. .1. C. P. 300 ; 131 E. R. 1041. 

194. Failure to produce certificate to registrar 
within statutory period — Relief from when certlffcate 
takes effect.] — A solr. who, by a slip, neglected to 
produce his certificate to tlie registrar within a 
month, as required by Solicitors Act, 1860 (c. 127), 
s. 21, relieved from the consequences, & it was 
ordered that the certificate should have effect fi'ora 
the time of stamping the same . — Re Smith (1863), 
33 Beav. 248 ; 55 E. R. 362. 


Sub-sect. 2. — Application for Certificate. 

See Solicitors Acts, 1843 (c. 73), s. 23; 1860 
(c. 127), s. 19; 1922 (c. 57), s. 6 ; Stamp Act, 1891 
(c. 39), 8. 43 (1). 

Form of declaration.] — See Solicitors Act, 1877 
(c. 25), Sched. 1., Form B. 


Sub-sect. 3. — Issue op Certificate. 

See Solicitors Acts, 1843 (c. 73), s. 21 ; 1860 
(c. 127), 8s. 18, 21,22; 1922 (c. 5]),ss. 6, 8 ; Stamp 
Act, 1891 (c. 39), 8. 44 (3). 

195. Refusal to grant certificate — Right to 

appeal to the court.] — Whore the examiners enter- 
taining a doubt whether the service of an articled 
clerk was not defective by the space of a fortnight, 
refused to proceed with the examination, the ct. 
ordered them to examine de bene esse ; & if they 
refused to grant their certificate for the reason 
above stated, that the party, if dissatisfied, might 
petition the ct. — Re (1838), 8 L. J. C. P. 24. 

196. .] — Nicholson v. Incorporated 

Law Society (1879), 67 L. T. Jo. 80. 

197. When discretion may be exercised.] — 

Under Solicitors Act, 1813 (c. 73), s. 23, the In- 
corporated Law Society, acting as registrar of 
so Its., are not bound to issue a certificate to 
practise as a solr., but have a discretion to refuse 
to issue Die same, & if they decline to grant the 
certificate upon grounds which seem to them to 
justify tlie refusal, as, for instance, that the solr. has 

2G9.— CAN. 

e. Whether Ord. 11, s. 2, of 1919, 
ultra vires Proclamation 14, 8. 13, 
1902.1 — In terms of ITodamatioii 14 
of 1992, H. 13, every person admitted 
by the ct. as advoesato shall be entitled 
to practise as such. Ord. 11, s. 2, of 
1919 provides inter alia that It shall be 
unlawful for any person to carry on the 
business as advocate unless he bo in 
possession of a lloenoo, & makes It an 
offence if ho so practises without a 
lloenoe : — Held : these provisions wore 
vUra vires Proclamation 14, s. 13, of 
1902. — R. V. Turner, 11920] T. P. D. 
217.— S. AF. 


Now Brunswick . — Tfc Deacon (1902), 
^6 N. B. K. 3.— CAN. 

0 . Sufficient time must he given Law 
Society for consideration of case .] — /fe 
Hicks (Alta.) (1908), 9 VV. L. II. 235. 
—CAN. 

PART II. SECT. 6, SUB-SECT. 1. 

198 i. General rule .] — A county at- 
torney practising law only so far as 
required by that office need not take 
out a oertlnoate. — He Coleman (1872), 
33 U. C. li. 61.— CAN. 

19811. .] — An attorney of the 

Supremo Court may practise iu the 
county ct. though he may not have 


taken out a certifloate under 22 Viet, 
e. 28 (Consol. Stat. c. 34). — VOTO v. 
Quinslkr (1874), 2 Pug. 432. — CAN. 

193 ill. .] — A solr. cannot, with- 

out paying his annual fees & taking 
out the oertiflcat o of the Law Society, 
)racti8e as such, oven in an isolated 
nstance,-— '/fe (^laukf. (1900), 21 

C, L. T, 30 ; 32 O. H. 237.— CAN. 

d. Right of municipal council to 
licence barristers <P solicitors .] — City 
Act (Mask.), s. 62, does not authorise 
a municipal council to lloenoe barristers 
& solicitors for businesses carried on 
ivithin the municipality. — 11. v. Mac- 
DONALP (Sask.), [1917] 2 W. W. 11. 



38 


Solicitors. 


Sect, C. — Practising certificate : Stib~8ccts. 3 <£; 4, 
A.y B. <£■• C,] 

been suspended from practice for misconduct & 
is at the time of his application for a certificate an 
undischarged bkpt., & an application is made to 
the ct. under sect. 24 of the Act, the ct. has power 
under that sect, to make such order “ as shall bo 
just,” & is not bound to make an order for the 
certificate to be granted. — Re Application under 
Solicitors Act, 184.3 (1899), 80 L. T. 720 ; 47 
W. K. 575 ; 15 T. L. R. 314, D. C. 

Annoiaiion : — Dbtd. lie A Solicitor, 11902] 1 K. B. 128. 

198. Applicant believed not to be on 

rolls.] — Under Solicitors Act, 1843 (c. 73), s. 23, the 
registrar of solrs. has no discretion to refuse the 
ceitiflcate therein mentioned to an appet. who has 
complied with the requirements of the sect., except 
in a case where he has reason to believe that appet. 
for the certificate is not on tlie rolls ; & tlie dis- 
cretion of a judge on application to him under sect. 
24 of the Act by way of appeal fi*om the refusal of a 
certificate by the registrar is similarly limited. — 
Re A Solicitor, [1902] 1 K. B. 128 ; 71 L. .T. K. B. 
36 ; 85 L. T. 610 ; 50 VV. R, 196 ; 18 T. L. R. 114 ; 
46 Sol. Jo. 106, C. A. 

199. Whether action lies against Law 

Society — Necessity for malice — Erroneous exercise 
of discretion.] — In the absence of malice no action 
lies against the l^aw Society for the refusal of a 
solr.’s certificate, althougli such refusal is founded 
on an erroneous exercise of discretion. — Newson v. 
Law Society (1912), 57 Sol. Jo. 80, C. A. 


Sub-sect. 1. — Effect of Practising Without 

Certificate. 

A, In General, 

See Stamp Act, 1891 (c. 39), s. 43. 

200. Bill of exchange accepted on consideration 
of business done by solicitor — No stamp duty paid 
on admission of solicitor — Whether Indorsee of bill 
has good title.] — -In an action against the acceptor 
of a bill of exchange indorsed to pltf. after it became 
due, deft. pU!aded that the consideration for the bill 
was business done for him by one W., as his 
attorney solr,, & alleged that W. in 1810 was 
admitted an attorney of the K. B, & a solr. in Ch., 
but took out no certificate till 1813 ; that from that 
time he practised At renewed his certificate until 
1819, when he took out no certificate for one year 
& upwards ; that he was readmitted in the K. B. 
in 1823, but neglected for more than a year to 
obtain a certificate ; &. tliat at the time the busi- 
ness in question was done, he had not been re- 
admitted in any of tlie cts. of law, except as afore- 
said. The repheation stated, that in 1826 W. 
was admitted an attorney of the Common Pleas, & 
was readmitted in Ch., <Sc regularly took out his 


certificate for that & the foui* following years, & 
that the business, for which the bill of exchange 
was given, was transacted during those five years. 
The rejoinder alleged, that the admission in the 
Common Pleas was by virtue of a contract enrolled 
in the K. B., & under which W. had been admitted 
in that ct. in 1810, & readmitted in 1823 ; & that 
he “ was so admitted in the said Ct. of Common 
Pleas, without payment of any further duty in 
that behalf, according to the form of the statute 
in that behalf ” : — Held : the admission in this ct. 
must be considered as an original admission, & 
the non-payment of the stamp duty at the time 
did not render the admission void, although it may 
have subjected the party to penalties, &, conse- 
quently, he might maintain an action for his 
fees, <fc might, at anytime, give a good title to an 
indorsee of a bill accepted upon that consideration. 
— Middleton v. Chambeils (1840), 1 Man. & G. 
97 ; 1 Scott, N. R. 99 ; 4 Jur. 559 ; 133 E. R. 
262. 

li. On Rights of Solicitor. 

See Solicitors Acts, 1843 (c. 73), s. 26 ; 1874 
(c. 68), s. 12 ; Stamp Act, 1891 (c. 39), s. 43 (1). 

201. Whether solicitor may recover costs & 
disbursements.] — In an action against an attorney, 
deft, may set off the full amount of his bill of costs 
as taxed, without deducting from such amount 
the costs of taxation payabh? by deft. — Eield v. 
Bezant (1833), 5 B. & Ad. 357 ; 2 Nev. & M. K. B. 
207 ; 2 L. J. K. B. 193 ; 110 E. R. 822. 

Annotations: — Mentd. Courtenay r, Williarns (1844), 9 Hare, 

.'>39 ; Dingle v. Coppen, Copjica v. Dingle, [1899] 1 Ch. 

726. 

202. .] — Humphreys v, Harvey, No. 193, 

ante. 

203. .] — Deft, having paid the debt, pltf.’s 

attorney proceeded for costs. The attorney being 
uncertificated & therefore not entitled to sue for 
costa, the ct. stayed execution. — Meekin v. 
WHALI.EY (1834), 1 Bing. N. 0. 50 ; 2 Dowl. 823 ; 
4 Moo. & S. 494 ; 3 L. J. C. P. 298 ; 131 E. R. 1040. 

’ 204. .] ~ Proceedings taken on behalf of 

deft, by a solr. who had not at the time renewed his 
annual certificate, will not be set aside as irregular ; 
the right of the solr. to recover his fees, & not the 
interest of the client, who is not bound to ascertain 
if his solr. is duly qualified to practise, being alone 
affected by tlie want of proper qualification. — 
Sparling v. Brereton (1866), L. R. 2 Eq. 64 ; 35 
L. J. Ch. 461 ; 14 L. T. 106 ; 12 Jur. N. S. 330 ; 
14 W. R. 515. 

Annotation : — Apld. Richards v. Bosiock (1914), 31 T. L. R. 

70. 

205. .] — An attorney who does not hold 

a certificate within Solicitors Act, 1843 (c. 73), 
cannot recover his costs in respect of proceedings 
in tlic Probate Ct. — Austin v. Davies (1873), 21 
W. R. 885 ; sab nom. Austin v. Daines, 28 L. T. 
557. 


PART II. SECT. 6, SUB-SECT. 4.— A. 

f. LUilnlitfj to venaltirs.] — Having 
regard to Law Society Act, R. S. 0,,c. 
172, & Solicitors Act, R. S. 0.,c. 174, 
the taking out of the annual cortillcatc 
entitling a solr. to i>raotiBe Is voluntary 
& not compulsory, &, practising wltli- 
out it only subjects the solr. to the 
penalties & consequences imposed Ity 
statute ; If he practises without taking 
out the certificate, he does not make 
himself liable for payment of the fees 
for Buch certificate. — Ijaw Socikty or 
Upper Canada v. Clarke, 20 C. L. T. 
245.— CAN. 

f. .] — lie Latham & Law 

Society (1851), 9 U. C. R. 269.— CAN. 

h. .] — Macdouoaix V. Law 

Society of Upper Canada (1890), 


18 S. C. R. 203.— CAN, 

k. A dvocatc disqualified. ] — MaXFIELD 
V. iNBKip (1904), 6 Terr. L. K. 81. — 

CAN. 

l. Duty to account to rlirrit.] — A 
town agent, %vho was the attorney on 
record of the client of his oounti’y 
correspondent, who had not taken out 
his licence, was ordered, on a petition, 
to account with the client for money 
recovered by him In the suit. — Itc 
Fittos (1853), 6 Ir, Jur. 53. — IR. 

PART II. SECT. 6, SUB-SECT. 4.— B. 

201 1. Whether solicitor may recover 
costs d? disburscTnents .] — Pltf. was de- 
prived of costs on the wound that the 
solr. employed had failed to take out 


a certificate as required by Barristers 
& Solicitors Act (Acts of 1899, c. 27, 
s. 27): — Held: the procediwe to 
enforce compliance with the provisions 
of Barristers & Solicitors Act being by 
fine & suspension, under sects. 31 & 32 
of the Act, & there being no provision 
enacting in express terms that attor- 
neys who failed to take out cortifloatw 
as required should bo debarred from 
recovering their costs, or that parties 
employing such attorneys should bo 
del)arred from recovering, there was 
nothing to prevent pltf. from recover- 
ing her attorney’s costs from the oppo- 
site party to the suit, — Wallace v, 
Hakrinoton (1901), 34 N. 8. It, 1. — 
CAN, 

201 11. .] — JJc Reynolds (1800), 

Ir. Jur, 356.~IR, 
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Part II. — Admission and Registration. 


206. — ^ Subsequent readmisslon of soUoltor.] 

— An attorney, who has omitted for one whole 
year to take out his certificate, & whose admi^ion 
thereby becomes void, has no claim against a 
client for business done while lie was without a 
certificate, althougli he afterwards cause himself 
to be readmitted. The readmission has not, for 
this purpose, a retrospective effect.- — Thompkins 
V. M‘Buiinie (1830), 8 L. J. O. S. K. B. 332. 

207. Business done after obtaining rule for 

readmission — Before entry of readmission com- 
pleted.] — An attorney, who having been disqualified 
from practising by not taking out a certificate, 
obtains a rule of ct. for his readmission, may main- 
tain an action for business done after ho obtained 
the rule, but before he caused his readmission 
to be entered at the master’s office. — Coren v. 
Sharpe (1830), 1 B. & Ad. 380 ; 109 E. R. 830 ; 
aub 7iom, v. Sharp, 9 L. J. O. S. K. B. 3. 

Anrwtaiion .'--Reli. Wilton v. Chambers (1837), 7 Ad. & 

lbl» 

_ 208. Certificate taken out within year 

after expiration of former certificate.] — An 

attorney may maintain an action for business 
done at a time when he was uncertificated, pro- 
vided a certificate be taken out by him before the 
end of a year after the expiration of the period to 
which the preceding certificate extended. — Bowler 
V. Brown- (1834), 2 Ad. & El. 110 ; 3 Dowl. 80 ; 
4 Nev. & M. K. B. 17 ; 111 E. R. 44. 

Annotation Refd. Eyre v. Shelley (1810), 6 M. & W. 269. 

209. Stamp duty not paid on admission.] 

Middleton v. Chambers, No. 200, ante. 

210. Necessity for business being done 

while certificate is in force.] — Under Solicitors 
Act, 1S4!{ (c. 73), s. 20, a solr. or attorney cannot 
recover for business done by him in that character, 
unless lie have obtained a certificate which was in 
force for the period tlie work was done. 

Where a solicitor applied for & paid for a 
certificate for the period between Oct. 1847, & 
Nov. 1848, & the officer by mistake dated it Oct. 
1848, & Nhiv. 1849 : — Held : the solr. was not 
entitled to recover for business done in 1849. — 
Brunswick (Duke) v. Urowl (1849), 4 Exch. 492 ; 
154 E. R. 1307 ; sub nom. Re Brunswick (Duke), 
19 li. .1. Ex. 112 ; aid) norn. Ex p. Brunswick 
(Duke), 14 D, T. O. 85. 204 ; aub nom. He Orowl’s 
Hureties, Ex p. Brunswick (Duke), 13 .Tur. 
1058. 

211. Money advanced by client.] — Costs 

incurred by an uncertified attorney are not to be 
allowed by the master on taxation, unless it 
appear clearly that the client has actually advanced 
money to tlie attorney in the com*se of the cause, 
in which case the amount so advanced should be 
allowed in the taxation between party & party. 

But where, after the objection had been taken 
& the taxation postponed on that account, the 
attorney produced from his client, pltf. who was 
an extremely poor man, his acceptance for £150 
& stated that he had indorsed it over to a bond 
fide holder, but the name of the indorsee was not 
given : — Held : that was not an advance of money 
by the client as entitled him to have his costs 
aUowod against deft. 

The exemption is limited to advances dming 
the progress of the cause, not extended to pay- 
ments after the litigation is closed in the ct. m 
which the taxation takes place. — W 11 .SON v. 
ZULUETA (1850), 16 L. T. O. S. 132. 

212. Effect of SoUoltors Act, 1843 (c. 73)— 

Business not transacted in any of courts mentioned 
In statute.] — Above Act, s. 20, only disables an 
imeertificated attorney from suing for fees, 
rewards or disbursements for any business, matter. 


or thing done by liirn as an attorney or solr. in 
some suit or proceeding in one of the cts. mentioned 
in above Act, & not for business done which had 
no reference to such suits or proceedings. — 
Richards v. 8upfield (1848), 2 Exch. 016 ; 0 
Dow. & L. 22 ; 17 L. J. Ex. 362 ; 12 Jur. 731 ; 
154 E. R. 637. 

213. .] — Above Act, s. 26, only 

disables an uncortificated attorney from suing for 
fees, rewards, or disbursements for any business, 
matter, or thing done by him as an attorney or 
solr. in some suit or proceeding in one of the cts. 
mentioned in above Act. — G reene v. Reece 
(1849), 8 C. B. 88 ; 137 E. R. 441. 

214. Extinction of remedy.] — Re 

Jones, No. 229, post. 

C, On Righta of Client, 

215. General rule.] — Semble : if an attorney 
has been admitted & does not take out his certi- 
ficate for a year, he need not be i*eadmiited pre- 
vious to taking it out ; but whether he need or not, 
if lie has taken out his certificate in such circum- 
stances, the client’s interest will not be affected. — 
Hilleary V, Hungate (1834), 3 Dowl. 56. 

Annottdian : — Refd. Glyn v. Hutcbluson (1835), 2 Ad. & El. 

660. 

216. Whether client can recover costs from party 
liable.] — The circumstance that pltf.’s cause has 
been conducted by one who is not an attorney 
does not deprive pltf. of his right to full costs 
against deft. — R eeder v. Bloom (1825), 3 Bing. 
9 ; 10 Mooi-e, C. P. 261 ; 3 L. J. O. S. 0. P. 120 ; 
130 E. R. 41(5. 

Antioiations : — Coosd. Yoimg r. Dowlman (1829), 3 Y. Sr J. 

24. FoUd. r. Sexton (1832), 1 Dowl. 180. Distd. 

Meokln v. Whalley (1834), i Bing. N. C. 69. Consd. Wilson 

V. Knapp (1840), 4 Jur. 220: Browne r. Barker, fl913J 

2 K. B. 553. Reid. Humphreys v. Harvey (1834), 1 

Bing. N. C. 62. 

217. .] — Wilson v. Zulueta, No. 211, ante. 

218. -- .] — Fullalove V. Parker, No. 233, 

post. 

219. .1 - Sparling v. Brereton, No. 204, 
ante. 

220. — .] — A person who has been ordered 
to pay costs cannot, on the groimd that the solr. 
on the other side was uncortificated, refuse to pay 
the costs. — Re Hope (1872), 7 Ch. App. 766 ; 41 
L. J. Ch. 797 ; 27 L. T. 670 ; 20 W, R. 1026, L. JJ. 

AnnotniUma : — Reid. Fowler v. Monmouthshire Ry. & Canal 

Co. (1879), 48 L. J. Q. B. 457 ; lie Sweeting, [1898] 1 Ch. 

268. 

221. .] — Under Soheiters Act, 1874 (c. 68), 

s. 12, which enacts that no costs, fee, reward, or 
disbursement on account of or in relation to any 
act or proceeding done or taken by any person 
wlio acts as an attorney or soh. without being duly 
quahfled so as to act shall bo recoverable in any 
action, suit, or matter by any person or persons 
whomsoevei’ — tlio successful party in a legal pro- 
ceeding cannot, where the solr. employed by him 
was uncertificated, recover his coats & disDumo- 
ment from the party otherwise liable. — Fowt.eb r. 
Monmouthshire Canal Co. (1879), 4 Q. B. D. 334 ; 
48 L, J. Q. B. 457 ; 41 L. T. 159 ; sub norn. Re 
Fowler & Monmouthshire Canal Co., 27 W. R. 
659, D. C. 

Annotations : — Consd. Irvlu r. Sanger (1888), 58 L. J. Q. B. 

84 ; Re Sweeting, [1898] 1 Ch. 208 ; Browne v. Barber, 

[1913] 2 K. B. 553. Re!d. WilliamB v. Vere (1894), 10 

T. L. R. 477. 

222. When uncertificated solicitor uses 

name of certificated solicitor.] — I rving v. Sanger 

(1886), 6 T. L. R. 171, C. A. 

228. Money paid to uncertificated solicitor-— 
Whether party to action can recover.] — This ct. 
refused to order pltf.’s attorney to repay to deft. 
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Sect, C . — Practising certificate: Suh-aect. 4, C., I>. 

E,; sub-aect, 5, A. <& B, (a), (b) d: (c).] 

£2 5s. paid for costs indorsed on a wiit of summons, 
on the ground tliat he had not taken out his 
certificate, there being no fraud or misrepresenta- 
tion alleged. — PowKiE v. Featherstone (1855), 
24 L. T. O. 8. 230 ; 3 W. R. 184. 

224. Fullalove V. Parker, No. 233, 

poat. 

225 . Whether client can recover- — Sum 

deposited by client- — Direction to pay out of sum 
costs to be incurred.] — Solicitors Act, 1874 (c. 08), 
s.^ 12, provides that “ No costs, fee, reward, or 
disbursement on account of or in relation to any 

proceeding done or taken by any person 
who acts as an attorney or solr., without being 
duly qualified so to act sliall be recoverable in 
any action, suit, or matter by any person or 
persons whomsoever.” 

-A, during a time when he was not duly 

quaJmed, because he had not taken out a certi- 
ncate, acted for a client in certain bkpey. pro- 
ceedings, & in anticipation that it would be 
necessary to deposit £125 in the Bkpey. Ot. as a 
resmt of those proceedings, the client dejwsit-ed 
that sum in his solr.’s hands to be used for that 
purpose. It subsequently became unnecessary to 
make a deposit in the Bkpey. Ct., <fe the client 
directed the solr. to retain tlie money for his costs. 
Txie solr. did not deliver a bill of costs to his client, 
& claimed the right to retain the money in Jiis 
hands to meet liis costs i: disbursements on behalf 
of liis client ; — I/ctd : tlie direction of the cli(‘nt 
was a direction to make payments proper to be 
made by the soli*, as a solr., therefore both parties 
must have contemplated that a taxation would 
be necessary, .Solicitors Act, 1874 (c, 08), s. 12, 
applied, <& that the client was entitled to have 
repaid to hlin by the solr, such of the amounts as 
might bo disallowed on taxation. — Browne r. 

^ 5 L. J. K. B. 1006 ; 

108 L. T. 774, V. A. 


D. On Taxation of Coats. 

226. Whether defendant may object to taxation 
of plaintiff’s costs — Costs allowed for period when 
plaintiff not represented by qualified solicitor.] — 

Deft, cannot object to the taxation of pltf.’s bill 
of costs on the ground of costs being allowed for 
a period of the cause during which it was conducted 
by a person not an attorney or being an uncorti- 
ficated attorney.— v. Sexton (1832), 1 

227. Whether costs allowed on taxation.] — 

An attorney’s bill of costs having been referred 
to taxation, certain items were objected to before 
the master, on the ground that the attorney at 
the time those items were incurred was uncerti- 
fic^ed, & the master accordingly disallowed them : 
—Held : the master acted rightly in disallowing. — 
Re Angell (1848), 6 Dow. & L. 144 ; 3 New Bract. 

’ 11 L. T. O. S. 247 ; 12Jur. 961. 

228. .] — Wilson Zulueta, No. 211, 
ante. 

229. .]- Solicitors Act, 1843 (c. 73), s. 20, 


docs not extinguish the debt of a sob. or attornejr 
for costs in respect of business done while uncerti- 
ficated, but only his remedy. Where a client 
had taken out an order of course for taxation of 
his solr.’ 8 bill of costs, with the usual submission 
to pay what should be found due, & the taxing 
master had disallowed certain items for business 
done while his certificate had not been renewed ; — 
Held : tlie solr. was entitled to be allowed the items 
in question . — Re Jones (1869), L. R. 9 l^q. 63 ; 30 
L. J. Ch. 83 ; 21 L. T. 482 ; 18 W. R. 159. 

Annotations : — Folld. lie Hope (1872), 7 Ch. App. 766. 

Overd. lie Sweetlne:, 1189K1 1 Ch, 268. Consd. Browuo 

V. Barber, (1913] 2 K. B. .553. 

230. .] — In taxing a solr.’s bill of costs, 

items relating to business done wliile the solr. had 
not a certificate must bo disallowed. — Re Sweeting, 
[1898] 1 Cli. 268 ; 07 L. J. Ch. 159 ; 78 L. T. 0 ; 
40 W. R. 242 ; 11 T. L. R. 171 ; auh ?iom. Re S., 
42 Sol. Jo. 216. 

Annotation : — Consd. Bro\A’ne v. Barber, [1913] 2 K. B, 553. 


231. 


Fees In respect of briefs & refreshers 


Effect of Solicitors Act, 1874 (c. 68), s. 12.] 

A solr., during a time when he was not duly 
qualified, because he had not taken out a certificate, 
delivered briefs to counsel, <fc the trial took place 
dining that period. & refreshers became payable, 
^tcr ho liad taken out Ids c(‘rtiflcate he paid fees 
in respect of those briefs & refreshers. lie sued 
his client to recover the amount due upon liis bill 
of costs, wliich included those fees, (fc judgment was 
given for the amount appearing to be due upon the 
bill, the bill to be taxetl : — Held : these fees were 
” disbursements on account of or in relation to an 
act or proceeding done or taken,” while the solr. 
was not duly qualified, «te they ouglit to have been 
struck out of the bill on taxation. — Kent v. 
Ward (1804), 70 L. T. 6J2 ; 38 Sol. Jo. 401 ; 9 
R. 593, C. A. 

Annotations: — Distd. BrowTie r. Bar])or, 11913] 2 K. B. 55.3. 

Refd. /?#> Sweetinpr, [1898] 1 Cb. 268. 


232, How objection to taxation made— By peti- 
tion.] — A motion on belialf of a person who had 
obtained an order for tlie taxation of liis solicitor’s 
bills of costs, to discliargi' that order, & to have it 
declared that liis solr. was incapable of acting as 
such under 37 (too. 3, c. 90, & not entitled to 
claim his bills of costs, was held to be open to 
objection, if properly taken, for irregularity ; tin* 
ct. considering that such an application ought to 
liave been made by jietition . — Re Wilton, Ex p. 
Chambers (1838), 2 Keen, 497; 48 F. R. 719; 
sub nom. Duffield v. Elwes, Re Wilton, Ex p. 
Chambers, 9 L. J. Ch. 200 ; 2 Jur. 489. 

Anno^t^i : Mentd. Middleton r. (^liambcrs (1810), 1 Man. 


233, Before master — Useless facts subse- 
quently ascertained.]— (1) An objection that an 
attorney is not duly certificated should be taken 
before th(! master. If made the subject of an 
application to the ct., it sliould at lea.st be shown 
clearly tliat the party could not by tlu; exercise 
of reasonable diligeneo have ascertained the fact 
in time to bring it to the master’s attention. 

(2) If money has been j)aid by a party to an 
action to an unqualified att<jrney, he cannot recover 
it back, & to tliis extent ho may recover his costs 


PART II. SECT. 6, SUB-SECT. 4.- 

227 1. Whether costs allorred on t 
twn .] — A solr., employed by a cl 
on special afirreeraents, did some of 
work during periods when his lloi 
duty remained unpaid. On an ai 
^tlon by the client for delivery t 
bill of costs & taxation, the ta: 
in^por was directed inter alia to cer 
whether the agreements were fal 
reasonable. The master reported i 


they wore so &, after taxing the costs, 
certified that he had allowed all costs 
& expenses Incxxrred during the periods 
when the licence duty was unpaid : — 
Held : under Solicitors (Ireland) Act, 
1898, 8. 48, the items relating to bxisi* 
ness done during these periods should 
not be allowed. — Martin v. Kbnney 
(1920), 54 I, L. T. 141.— IR. 

m. Whether plaintiff map object to 
costa being taxed by defendant,]— Dett. 
In this action was represented by a 


firm puroortlng to bo a firm of solrs., 
one of the members, however, not being 
a , duly admitted or certificated solr. 
Bltf. objected to the costs awarded 
deft, in the action being taxed to him : 
^11 eld : in the absence of proof that 
these costs had not been paid by deft, 
to the persons who acted as his solrs., 
the objection could not prevail ; nor 
could It even if that proof had been 

(1888). 12 P. H. 
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from his opponent. — Fullalove v. Pahkeii (1862), 
12 C. B. N. S. 246 ; 31 L. J. C. P. 239 ; 6 L. T. 
363 ; 8 Jur. N. 8. 1078 ; 10 W. R. 581 ; 142 E. Jt. 
1137. 

Annotatwns: — Ah to (2) CoiUd. Hr JonoB (1800), L. Jl. o 
Eq. 03 ; Browne v. Barber, {1013] 2 K. B. flflS. 


E. On Proceedings. 

234. Stay of execution — Action upon taxed bill.] 

— Meekin V. Whaixey, No. 203, ante. 

236. Proceedings not invalidated against client.] 
— Spartang V. Brereton, No. 204, ante. 

236. Whether action dismissed — Holder of 
county certifiicate using London address on writ.] — 
In a case in which during the course of the trial it 
appeared that pltf.’s solr. iield a country certificate 
only, although his address on the writ was given as 
“ Lombard Street, E.C.,” the judge, though holding 
that the soh*. was committing an offence, declined 
to dismiss the action, but ordered the case to stand 
over so that pltf. might be able to consult another 
solr.— Richards v. Bostock (1914), 31 T. L. K. 70. 


Sub-sect. 5. — Renewal of Practising 
Certificate. 

A. In General. 

Discretion of registrar.] — See Solicitors Act, 1888 
(c. 65), s. 16. 

B. Particular Instances. 

(a) Solicitor Coutimiif^g to Practise Without Certi- 
ficate. 

See Solicitors Act, 1888 (c. 0.5), s. 16. 

237. Whether certifleate renewable.] — E.v p. 
Lowehton (1835), 1 Ilodg. 77. 

238. Employment as managing clerk — 

Subsequent practice on own account.] — Ex p. 
Sherwood (1823), 7 Moore, C. P. 493. 

239. Practice continued abroad.] — Ex p. 

PliiLCOX (1834), 2 Dowl. 4.50. 

240. — — When penalties remitted.] — Ex p. 
Tcfkin (1835), 1 liar. A W. 510. 

241 . Practice continued by mistake.] — 

Ex p. King (18.38), 1 Will. Woll. & H. 87. 

242. Gratuitous practice.] — Exp. Fotiier- 

Gn.L (1849), 13 Ij. T. O. S. 250 ; previous proceed- 
ings, Be Fothergill, 12 L. T. O. S. 457. 

243. .]— h’c Taylor (1852), 10 .fur. 

728. 

244. Necessity for stating uncertifleated practice 
in aindavit — When applying for renewal.] — Ex p. 
Miller (1840), 4 Jur. 550. 

Effect of practising without certificate, generally.] 

— See Sub-sect. 4, ayde. 


(6) Solicitor Not Continuing to Practise. 

See Solicitors Act, 1888 (c. 65), s. 10. 

245. Whether certificate renewable.] — Ex p. 
Davis (1819), 1 Chit. 729. 

246. .]-~-Ex p. Smith (1819), 1 Chit. 092. 

247. .\~Ex p. Clarke (1819), 2 B. A Aid. 

314; lOOE. R. 381. 

Annotaticni : — Folld. Hx p. Matson (1822), 2 Dow. & By. 
K, B. 238. 

248. .] — Ex p. Murray (1822), Turn. & 
R. 66 ; 37 E. R. 1016, L. C. 


249. .l—Ex p. Matson (1822), 2 Dow. & 

Ry. K. B. 238 ; 7 Moore, O. P. 412, n. ; sub nom. 
Ex p. Marson, 1 L. J. O. S. K. B. 00. 

260. .] — Ex p. Thompson (1833), 2 Dowl. 

160. 

251. .]~Exp. Cunningham (1822), 1 Bing. 
91 ; 7 Moore, C. P. 410 ; 130 E. R. 38. 

Annotation : — Refd. TJx p. Sherwood (1823), 7 Moore, C. P. 
403 * 

252. Discontinuance on account of ill 
health .] — Ex p. Richards (1819), 1 Chit. 101. 

253. .] — Ex p. Maliphant (1822), 

7 Moore, C. P. 495. 

254. Discontinuance for long period — 

Thirty years .) — Ex p. Bhaangs (1836), 5 Dowl. 
395 ; 2 liar. & W. 327. 

Annotations : — Folld. Ex 2>- BikIro (1843), 7 .Tur. 581. 
Refd. Exp. ItobbiBon (1844), 13 L. J. Q. B. 240. 

265. Twenty-four years.] — Ex p. 

Marshal (1838), 0 Dowl. 526 ; 1 Will. Woll. & II. 
192. 

256. Twenty-seven years — Solicitor 
subsequently becoming managing clerk in solicitor’s 
office .] — Ex p. Brabant (1839), 7 Dowl. 022 ; 2 
Will. Woll. & IT. 46 ; 3 Jur. 310. 

257. Forty years .] — Ex p. Rudoe 

(1843), 2 Dowl. N. S. 682 ; 12 L. J. Q. B. 186 ; 
7 Jur. 581. 

258. What must be shown when applying for 
renewal — That solicitor has not practised in 
interval.] — Anon. (1819), 1 Chit. 316. 

259. P. Anon. (1819), 1 Chit. 046. 

260. Engagement In trade during period 

of discontinuance — Necessity for stating reasons for 
leaving trade .] — Ex p. Mayer (1820), 5 Moore, 

C. P. 141. 

(c) Agent Neglecting to Renew. 

See Solicitors Act, 1888 (c. 65), s. 10. 

261. Whether certificate renewable.] — Ex p. 
P 1 .ATT 8 (1819), 1 Chit. 092. 

262. .] — Ex p. Christian (1819), 3 Moore, 

C. P. 578. 

26*3. — - — .] — Ex p. Leacroft (1820), 4 B. & 
Aid. 90 ; 106 E. R. 871. 

264. .] — Ex p>. CiiALKER (1823), 1 B. J. 

O. S. K. B. 80. 

265. .\~Ex p. Ford (1835), 1 liar. A 

192. 

266. - -.] — Ex p. Thorpe (1835), 3 Dowl. 

592. 

267. ~ -.] — Exp. Harris (1841), 5 .Tur. 1037. 

268. - -.j—Rc Neal (1841), 6 Jur. 106. 

269. .]—Ex p. (1843), 2 D. T. O. S. 

106. 

270. - .]— /'7x' p. Gude (1843), 1 Dow. A Ij. 
075 ; 7 Jur. 1016. 

271. _ Luke (1844), 3 L. T. O. S. 138. 

272. On affidavit of agent — That attorney 

has not practised on his own meanwhile.] — 
IIawkin’s Case (1823), 1 L. J. O. S. K. B. 160. 

273. Conditions of renewal — Payment of 
penalty .] — Ex p. Chalker (1823), 1 L. J. O. S. 
K. B. 86. 

274. Payment of arrears of duty .] — Ex p. 

Gude (1843), 1 Dow. & L. 675 ; 7 Jur. 1016. 

When solicitor continues to practise.] — 

Sec Nos. 294-298, 314-316, post. 


PART II. SECT. 6, SUB-SECT. 4.— E. 

n. Whether proceedings set aside.]— 
He Jackson v. Clark, 20 C. L. T. 42, — 

CAN. 

o. .] — The proceedings In a suit 

by an attorney who has not taken 
out a certificate under 22 Vlot. c. 28, 
ore a nullity ; & the obleotion Is not 
waived by deft. 'a attorney attending 


the trial of the cause, after knowledge 
of the oniifision. — B y an v. McIntyre 
(1870), N. B. Dig. 91.— CAN. 

PART II. SECT. 6, SUB-SECT. 5.— 
B. (a). 

241 i. Whether certificate renewable — 
Practice continued by misiake .] — An 
attorney who practises In trivial coses 


without having token out his licenoo, 
although at the time ho so practised 
he was unaware of the provisions of 
29 & 30 Viet. o. 84, prohibiting such 
practice, & on being Informed of its 
exlstenoo ceased at once to violate Its 
provisions, will not be permitted 
to renew his licence without paying 
arrears of duty & a flue . — He Car- 
penter (1870), 18 W. B. 382. — IR. 
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Sect, 0. — Pmciis^ing ccriificalc: Stih-scci. 5, B, (<7), 
C. (a) (6). Part JJJ, Sects. Id: 2: 

r. 1 d- 2.] 

Cases. 

See Solicitors Act, 1888 (c. 65), s. 10. 

275. Whether certificate renewable — Failure to 
renew due to misconduct of clerk.] — Re Winter 
(1817), 8 Taunt. 129 ; 129 E. R. 332 ; suh nom. 
Ex p. Winter, 1 B. & Aid. 190, n. 

Annotations : — Apld. Kx p. Christian (1819), 3 Moore. C. P. 
578. Consd. 2 >. Lewis (1838), 1 wm, WoU. & H. 405. 

276. .] — Where an attorney’s clerk 

fraudulently took out his master’s certificate, 
some years previously, on a wrong amount of 
stamp, the ct. allowed the attorney to be re- 
admitted without giving the usual notices . — Ex p. 
luEWm (1838), 1 Will. Woll. & IT. 405 ; 2 Jur. 944. 

277. Accidental omission to renew within 

proper time .] — Ex p. Knipe (1840), Woll. 22 ; 5 

J. P. 227 ; 4 .lur. 1088. 

Annotation ;■ — Reid. Ex p. Wybrow (1840), 5 J. P. 113. 

278. .J — Re Macmurdo (1813), 7 Jur. 

420. 

279. Conviction for crime .] — Ex p. Grey 

(1847), 5 Dow. & Jj. 275 ; sub nom.. Ex p. Gray, 10 
L. T. O. S. 191 ; 12 Jur. 119 ; IJ. P. Jo. 902. 

Ann.otation .‘—Consd. />V Application taidcr Solicitors Act, 
1843 (1899), 80 Ji. T. 720. 

280. Subsequent free pardon.] — Re 

Barber (1860), 15 L. T. O. S. 500 ; subsequent 
proceedings (1851), 17 L. T. O. S. 142 ; (1854), 
19 Beav. 378. 

Annotation ; — Refd. Jte Brandreth (1891), (30 L. J. Q. B. 501. 

281. Bankruptcy of solicitor.]— ife Aitij- 

CATION PNUER SOLICITORS ACT, 1813, No. 197, 
ante. 

282. — — Re A Solicitor, (1902] 1 

K. B. 128 ; 71 L. J. K. B. 36 ; 85 L. T. 019 ; 50 
W. R. 196; 18 T. L. P. Ill ; 46 Sol. Jo. 106, 
0. A. ; revsg. (1901), 18 T. L. R. 77, D. 0. 

See, 7iou\ Solicitors Act, 1900 (c. 24), s. 1. 

283. -l — Re A Debtor, [1917] 

n. B. R. 84, C. A. 

C. Conditions of Rencu al. 

(a) Payment of Arrears of Duty. 

See, note, Solicitoi*s Act, 1888 (c. 05), s. 16. 

284. Solicitor not continuing to practise.] — 

Ex p. Ssirm (1819), 1 Chit. 692. 

285. .] — Ex p. Clarke (1819), 2 B. He Aid. 

314 ; 106 E. R. 381. 

Annotation : — Apld. Exp. Matson (1822), 2 Dow. & By. K. B. 
238. 

286. .] — Ex p. Matson (1822), 2 Dow. & 

Ry. K. B. 238 ; 7 Moore, C. 1*. 412, n. ; sub nom. 
Ex p. Makson, 1 D. J. O. S. K. B. 60. 

287. .] — Ex p. CuNNiNfuiAM (1822), 1 

Bing. 91 ; 7 Moore, C. P. 410 ; 130 E. R. 38. 

Annotation. : ~ Apldi. Ex p. Sherwood (1823), 7 Moore, C. P. 
493. 

288 .j — Ex p. Murray (1822), Tuin. A R. 

56 ; 37 E. R. 1016, L. C. 

289. .] — Ex p. Tuomi’Son (1833), 2 Dowl. 

160. 

290. On account of ill health .] — Ex p. 

Richards (1819), 1 Chit. 101. 

291. Solicitor continuing to practise .] — Ex p. 

Jones (1833), 2 Dowl. 199. 

292. .]~Ex p. PiiiLPOT (1835), 3 Dowl. 339. 


293. ,]—Ex p. Binns (1836), 4 Ad. & EL 

1006; lllE. R. 1061. 

294. Al^ent neglecting to take out certifi- 

cate.] — Ex p. Christian (1819), 3 Moore, O. P. 
678. 

295. .] — Ex p. Leacroit (1820), 4 

B. & Aid. 90 ; 106 E. R. 871. 

296. .] — Ex p. Thorpe (1836), 3 

Dowl. 692. 

297. .]-~Re Neal (1841), 6 Jur. 106. 

.]—Ex p. (1843), 2 L. T. 

O. S. 106. 

299. — Employment as managing clerk 
while certificate not taken out — Subsequent practice 
on own account.] — Ex p. Sherwood (1823), 7 
Moore, C. P. 493. 

300. Practice abroad.] — Ex p. Philcox 

(1834), 2 Dowl. 450. 

301. Gratuitous services .] — Re Taytx)r 

(1862), 16 Jur. 728. 

302. Accidental omission to renew within 
proper time.] — Ex p. Knipe (1840), Woll. 22 ; 5 
J. P. 227 ; 4 Jur. 1088. 

Annotation : — Reid. Ex ji. Wybrow (1840), 5 J. P, 113. 

(6) Payment of Fine. 

Sec, now. Solicitors Act, 1888 (c. 65), s. 16. 

303. Solicitor not continuing to practise.] — 
Ex p. Davis (1819), 1 Chit. 729. 

304. .'j—Ex p. Clarke (1819), 2 B. & Aid. 

314 ; 106 E. R. 381. 

Annotation : — Folld. Ex p. Matson (1822), 2 Dow. & By. 
K. B. 238. 

305. .] — Ex p. Matson (1822), 2 Dow. 

A Hy. K. B. 238 ; 7 Moore, G. P. 412, n. ; sub nom. 
Ex p. Marson, it. j. O. S. K. B. 60. 

306. Murray (1822), Turn. A R. 

66 ; 37 E. R. 1015, E. C. 

307. — .\—Ex p. Thompson (1833), 2 Dowl. 
160. 

308. On account of ill health.] — Ex p 

Richards (1819), 1 Chit. 101. 

309. .\—Fix p. Maltpiiant (1822), 

7 Moore, ('. P. 495. 

310. Solicitor continuing to practise.] — Ex p. 

Jones (183.3), 2 Dowl. 199. 

311. .] — Ex p. IhiiLPOT (1835), 3 Dowl. 

339. 

312. .] — Fx p. WuYBROW (1840), Woll. 

27 ; sub 7iom. Ex p. WvuROW, 5 J. P. 113; 4 
Jiu’. 1131. 

313. Agent neglecting to take out certi- 

ficate.] — Ex p. Eeacroft (1820), 4 B. A Aid. 90 ; 
106 E. R. 871. 

314. -Ex p. Thorpe (1835), 3 

Dowl. 592. 

315. - .]- Re Near (1811), 6 .Tur. 100. 

316. — .] -Ex p. Harris (1841), 5 Jur. 

1037. 

317. Employment as managing clerk while 

certificate not taken out — Subsequent practice on 
own account.] — Ex p. Sherwood (1823), 7 Moore, 

C. P. 493. 

318. Practice abroad.] — Ex p. Philcox 

(1834), 2 Dowl. 450. 

319. Practice continued by mistake.] — 

Ex p. King (1838), 1 Will. Woll. A il. 87. 

320. Gratuitous services.] — Re Taylor 

(1852), 16 Jur, 728. 
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Part Ml. — Rights and Privileges of Solicitors. 


Sect. 1.— RIGHT TO PRACnSE. 

High Court of Justice.] — SVe Supreme Court of 
Judicature Act, 1925 (c. 49), s. 215 (1). 

Judicial Committee of Privy Council.] — See 
Courts, Vol. XVI., p. 150, No. 494. 

Ecclesiastical Courts.] — See Solicitors Act, 1877 
(c. 26), 8. 17. 

Inferior courts.] — See Solicitors Act, 1843 (c. 73), 
s. 27. 

Mayor^s & City of London Court.] — See 

Mayor’s Court, Vol. XXXIV., p. 527, No. 1. 

321. Disqualification to practise — Bankruptcy.] 

— An attorney may i)raoti 80 though bkijt.— 
Ex p. Brown (1793), 4 Bro. C. tk 210 ; 2 Ves, 
07 ; 29 E. B. 850. 

Annotations: — Mentd. Fowler v. Coster (18.30). 10 Tl. & C. 
427 ; Ue Bakewell, Ex j;. Butler (1H12), 2 Mont. 1>. & 
Do G. 731 ; Re nonce (1848), 11 h. T. O. S. 436. 

See Solicitors Act, 1900 (c. 24), s. 1. 

Official receiver.] — See Bankruptcy, Vol. 

IV., p. 195, No. 1798. 

Clerks to justices.]— -.S'ce Maolstkates, Vol. 

XXXIll., p. 372, Nos. 804-808. 

Officers of county courts.] — See County 

Courts, Vol. Xfll., j). 455, Nos. 55-58. 

322. Proof of right to practise — Certificate.] — 
A certificate is, primd facie, evidence of the legal 
right of an attorney to })ractiHo. tV'here an 
attorney was admitted to K. B., in 1792, took out 
his certificate, practised regularly till 1814 ; 
then discontinued his cert ificate till 1819, when he 
again took it out regularly, & practised in Common 
Pl<‘as. In an action by him in K. B., for tlio costs 
of defending a s\iit in Common Ph^as : — Held : 
the production of his certificate was primd fade 
evidence of his havdng been readmitted in some 
ct. & it lay on deft., in answer to the action, to 
prove that he had not lK‘en rciadinitted in any ct. — 
Pearce v. Whalp: (182t5), 5 B. A C. 38 ; 7 Dow. A; 
By. K. B. 512 ; 4 D. J. O. S. K. B. 89 ; 108 E. 11. 
15. 

A nnotati< ai : Cousd. Sparlitiij: r. JTadden (1832), 1) Bing. 11. 

323. — — Tlie stamp oflice certificate, 

countersigned by a master of the td. of K. B., is 
sufficient prhnd facie evidence t o sat isfy an allega- 
tion tiiat the party is an attorney of that ct. - 
SrARiJNU V. Haddon (1832), 9 Bing. J1 ; 2 Moo. 
& 8. 14 ; 1 L. J. V. F. 142 ; 131 E. B. 518. 
Annotation Expld. Graham v, Inglehy (1818), 2 Exeh. 442. 

.\ — Sec E\^dence, Vol. XXII., p. 340, 

Nos. .3.500, 3591 ; Libeu A; Slander, Vol. XXXll., 

p. 25, Nos. 153-150. 

Judicial notice of admission.] -See J^vidence, 
Vol. XXII., p. 144, Nos. 1195, 1190. 


Sect. 2.— RIGHT OF AUDIENCE. 

SUB-8ECT. 1. — High Court. 

Consent to verdict.] — ^An attorney ca,nnot 
consent to a verdict on the part of his client ; 
counsel must be instructed to do so. — London 


Engineering & Iron SniPBiriLDiNo Co., JjTD. v. 
Cowan (1867), 10 L. T. 573. 

325. Solicitor heard In absence of counsel.] — 
Doxeord & Sons, Ltd. v. Sea Shipping Co., Ltd. 
(1897), 14 T. L. R. 111. 

326. .] — Buoterworth v. Buttkrworth 

&, Queenan (1913). 57 Sol. .To. 200. 

327. Solicitor heard as to irregularity In order.] 
— I remember a solr. . . . coming into the Rolls 
Ct. one morning addressing Lord Bomilly when 
he took liis seat. Lord Bomilly told liim he 
could not bo heanl, but could instruct one of the 
counsel in ct. His reply was, “ 1 cannot instruct 
counsel, 1 have no oli(‘nt ; but 1 wish to call your 
lordship’s attention to the fact that an order has 
been improperly made.” ... I know that Lord 
Bomilly listencal to tlui application & stayed an 
order (Ivekewiuii, .1.).- -Marku v. Joskiti (1890), 
74 L. 3’. 412 ; 44 W. B. 402 ; 12 T. L. R. 255 ; 
on appeal, [1897] 1 Ch. 213. 

AnnoifitUyna : —Tllleuid. llumbro v. Burnand. [19031 2 K. B. 

299 ; Re WilliamH S. K.. [I910J 2 Ch. 481. 

In bankruptcy matters.] — See Sub-sect. 2, post. 


Sub-sect. 2. — In Bankruptcy. 

See, now. Bankruptcy Act, 1914 (c. 59), s. 152. 

328. Right of barrister not exclusive.] — The 
Bar is not entitled to exclusive audience in any 
proceedings in the Cts. of Bkpey., but only to 
precedence. An attorney may conduct a case as 
agent for another attorney. — Anon. (1852), 20 
L. T. O. S. 55. 

329. Necessity for direct Instruction.] Anon. 

(1852), No. 328, anie. 

330. .] — The comrs. in bkpey. cannot 

recognise in the advocacy of proceedings before 
them tlie professional interference of any legal 
practitioners, not being members of the Bar, 
except solrs. directly retained by the parties them- 
selves , — lie BuiJj (1852), 20 L. T. O. S. 24. 

331 . .] — A comr. in bkpey. is not bound 

to hoar a perst)n wlio, although a duly admitted 
solr. of the ct., does not appear as the solr. of the 
part y for whom he ajipears, but only as the clerk 
of such solr. — lie Broadiiouse, Ex p. Broad- 
house (1807), 2 Ch. App. 055 ; 30 L. J. Bey. 29 ; 
17 L. T. 120 ; 15 W. R. 1154, L. JJ. 

Annotation : — Apld. B. v. Oxfordshire County Court Judge, 

[1894] 2 Q. B. 440. 

332. Necessity for instructions in writing.] — 

A solr. appearing for a creditor at tlio public 
examination of a bkpt., for the purpose of examin- 
ing bkpt. as to his aflaij-s, need not be authorised 
in writing. — Re Landrock (1884), 1 Morr. 21. 

333. .] — Bankruptcy Act, 1883 (c. 52), 

s. 17 (4), enacts with reference to the public 
examination of debtor under that Act, ” that any 
creditor who has tendered a proof, or his repre- 
sentative authorised in writing, may question 
debtor concerning his affaii*s, & the causes of his 


PART in. SECT. 1. 

p. Supreme Cotirt .] — /fcLAND Regis* 
TRY Act, 1870 & Johnson (1888), 1 
B. C. 11. pt. 2, 334.— CAN. 

q. XHvision courts.] — Re York 
County, County Court Judge (1871), 
31 U. O. II. 267.— CAN. 

r. IHpM to practise v:hile resident 
abroad .} — A sofr., residing out of the 
provlnoe, but duly enrolled as a solr. 


of the province. Is entitled to practise 
by Issuing writs or otherwise doing 
the acl-s of a solr. in rospoct to the 
business or practice of the ct. — 
FUA.SKR r. Grand Thunk Pacikic 
Branc’H Lines Co. (1911), 19 W. L. li. 
051 ; 1 W. W. U. 303 ; 4 Sask. L. R. 
311.— CAN. 

t. Court of Exchequer — Right of at- 
torney of another court .] — An attorney 
of another ot. held to have no right to 


>ractlse in the Ct. of Exchequer 
hrough the modiuiu of an attorney 
>f that ct. — Dinno.v V. O’Bius (1833), 


Iiivfis A* .To. 170. 


-in. 


PART III. SECT. 2, SUB-SECT. 1. 

a. General rule .] — An attorney will 
not be permitted to act as counsel 
either in the superior cts,, or at nm 
vfiuB, — A.-G- t». Mahmton (1841)| 

Arm, M, Sc O. 98, — IR. 
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Sect. 2. — Right of audience : Suh-sccis. 2, 3, i, 5 
6. Sect. 3 : Sub-sects. 1 & 2^ A ~ 

failure ” : — Held : a solr. who appears at a 
bkpey. ct. for creditor who has tendered a proof, 
is creditor’s representative within the meaning of 
that sub-sect., & is therefore not entitled so to 
question debtor without being autliorised in 
writing & producing his authority if required by 
the ct. to do so. 

Qu. : if such solr. when his right of audience 
has been so denied to him, is “ a party ” within 
County Courts Act, 1856 (c. 108), s. 43, who is 
entitled to apply to the Superior Ct. for a rule to 
compel the county ct. judge to give him audience. 
— R. V. Greekwich County Court Registrar 
(1885), 15 Q. B. D. 54 ; 54 L. J. Q. B. 392 ; 53 
L. T. 902 ; 33 W. R. 071 ; 1 T. L. R. 479 ; 2 
Morr. 175, C. A. 

334. On appeal to Divisional Court.] — A solr. 

has a right of audience on an appeal to the l)iv. 
Ct. from a county ct. sitting in bkpey. — Rc 
Barnett, Ex p. Reynolds (1885), 15 Q. B. 1). 
169 ; 54 L. J. Q. B. 354 ; 53 L. T, 418 ; 33 W. R. 
715 ; 1 T. L. R. 433 ; 2 Morr. 147, C. A. 

Annotations : — Mentd. Sharp r. McIIcory, Sharp r. Brown 
(18HG), .55 L. T. 717 ; lie Bassi^tl’s riastor (’o.. K.r p. 
Bassett (1804), 1 Mans. 297 ; Jie lOchardson & Cook, 
Exp. Grimes* Exors. (1902), 8(; L, T. (iOd. 

335. On appeal to Court of Appeal.] — The right 
of audience given to a solr. in bkpey. matters by 
Bankruptcy Act , 1883 (c. 52), s. 151, is limited to 
the High Ct., A: docs not extend to the Ct. of 
Appeal . — Re Elderton, Ex p. Russicll (1887), 
31 Sol. Jo. 235 ; 4 Moit. 36 ; suh nom. Rc Eller- 
ton, 3 T. L. R. 324, C. A. 


Sub-sect. 3. — County Courts. 

See, 7WW, County Court Act, 1888 (c. 43), s. 72. 
See County Courts, Vol. Xlll., pp, 500, 501, 
Nos. 500-513. 


Sub-sect. 4. — Election Petitions. 

Elections, generally, See EIxEcttons, \’o1, XX,, 
pp. 8 et seq. 

336. On behalf of party charged with corrup- 
tion — Municipal election petition.] — By Corrupt & 
Illegal Practices Prevention Act, 1883 (c. 5 1 ), s. 38, 
wdiich applies to municipal election petitions, 
before a person, not being a party to an election 
petition, nor a candidate on behalf of whom the 
seat is claimed, is reported by an election ct. to 
have been guilty of any corrupt or illegal practice.s, 
the ct. .sliall cause notice to be given to him, <te 
if he appears, “ shall giv e him an opportunity of 
being heard by himself, of calling evidence in 
his defence to sliow wliy he should not be so 
reported ” : — Held : this sect, excluded the right 
of a person charged with any corrupt or illegal 
practice at a municipal election to be heard by 
liis counsel or solr. — R. v. Mansel .Tones (1889), 
23 Q. B. T). 29 ; 60 L. T. 860 ; 37 W. R. .508 ; 
sub nom. R. v. Jones, 53 ,T. P. 739 ; sub nom. 
Re Hereford Municipal Election PE'rmoN, 
Ex p. Garrold, 5 T. L. R. 411, D. V. 

Annotations: — Refd. IL r. Mansel .Tones (1894), 10 T. L. Tl. 

.515. Mentd. II. V. St. Mary Abl)ot's, Kensingd-on Assmt. 

Com. (1891), CO L. J. M. C. 52. 

337. Parliamentary petition.] — Wor- 


cester Borough Election Case, Harden & 
Cadbury v. Williamson (1906), 6 O’M. & H. 
212 . 

Annotation : — Mentd. Cheltenham Case, Davies’ Case (1011), 
6 O’M. & H. 194. 


Sub-sect. 5. — Before Magistrates. 

338. At petty sessions.] — In the investigation 
of a charge of felony before a magistrate, an 
attorney is only as a matter of courtesy permitted, 
but has no right to be present ; nor can be comment 
on the evidence so as to apply the law to it, unless 
he be requested by the magistrate to give his 
opinion A: advice upon the case. — R. v. Borron 
(1820), 3 B. & Aid. 432 ; 106 E. R. 721. 

Annotations : — Consd. Cox v. Colorldgo (1822), 1 B. & O. 37. 

Mentd. Ex p. Fentiman (1834), 2 Ad. & El. 127. 

339. .] — A person under examination 

before justices of tlie peace, on a charge of felony, 
has no right to have a legal adviser attending on 
Iiis behalf, still less to cross examine the witness 
for the prosecution, & to examine opposing 
testimony to prove his innocence. The privilege 
wlien allowed, is entirely a matter of discretion 
in tl»o justices. 

Where an attorney of this ct. was retained by 
a prisoner, charged witli felony, &; to attend & 
give liim liis advice & assistance during his 
examination before justices, & after notice to the 
latter that he attended upon such retainer for that 
purpose : — Held : the justices might forcibly 
turn him out of the justice room, & exclude his 
presence during the investigation of the case. 
Qu. : whether this rule applies where the decision 
of the justices is final, as on convictions under 
penal statutes no appeal being given. — Cox v. 
Coleridge (1822), 1 B. & C. 37 ; 2 Dow. <fc By. 
K. B. 86 ; 1 Dow. & Ry. M. C. 142 ; 107 E. K. 15. 

Avnotai{{yn.s : — Refd. Datibney v. Cooper (1829), 5 Man. & 

By. K. B. 314 CowdeU r. Neulo (1850), 1 C. B. N. 8. 332. 

340. .] ~Qu. : w’here magistrates are 

sitting judicially, as in tlie case of an information 
for an offence against the game laws, wdiether 
an attorni'y has a right to be present, &, in that 
character, to take a part in the ijroceedings on 
behalf of the accused. 

But, in general, the ct. in which magistrates 
are sitting judicially is an open ct., to whicli the 
public have a right of access ; &, supposing there 
to be room, that a person conducts himself 
properly, & there bo no reason to justify an order 
for his removal, every one of the public has a right 
to be present . 

Accordingly, where magistrates sitting judicially 
ordered an attorney, who attended on behalf of 
the accused, to be turned out of the room : — Held: 
independent of any question as to his right as an 
attorney, he was entitled to maintain an action of 
trespass for being thus turned out, on the ground 
of right, as one of the public, to be present. 
Daubnfy V. (.’oopER (1820), 10 B. C. 237 ; 5 
Man. & Ry. K. B. 314; 3 Man. & Ry. M. C. 23 ; 
8 L. J. O. S. K. B. 21 ; 109 E. R. 438. 

Annotations: — Refd. Collier r. HickH (1831), 9 L. J. O. S. 

M. C. 138 ; B. r. York SherlfTn (1832). 1 E. J. K. B. 211 ; 

Nowton V. Const-ablo (1841 ), 0 Jur. 317. Mentd. BawUiifrs 

V. TiU (1837), 7 E. J. Ex. 0. 

341. .] — Certain justices at a preliminary 

inquiry into an alleged case of highway robbery 
declined to permit tlie solr. representing the 
prisoners to cross examine the witnesses for the 

(1892), 20 I. L. T. Jo. Oil.— -IR. 

838 iiE R. V. Cork County 

JJ. (1913), 48 L. Jo. 389.— IR. 


PART III. SECT. 2, SUB-SECT. 6. 558.--AUS. 

33811, .]— No ofirent, except a 

3381. At petti/ sessions. J — Bitter legal agent, can conduct a case at 
V. Charlton (1901), 29 V. E. B. petty sessions. — J ones r. O’Brien 
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prosecution, believing that they possessed a 
discretionary power in the matter : — Held : the 
justices had no discretion to prohibit the solr. to 
the prisoners from cross examining the witnesses 
for the prosecution, & the right to cross examine is 
absolute both under Summary Jurisdiction Acts 
& by the common law.^ — K. v. Oriffttuk & 
Williams (1886), 54 L. T. 280 ; 16 Cox, C. C. 46. 

842. At quarter sessions — In absence of 
counsel.] — Magistrates at quarter sessions have 
full power to regulate the practice of their own ct., 
this ct., therefore, refused a rule for a certiorari to 
bring up an order of a ct. of quarter sessions 
directing that at torneys should not have audience, 
when four barristers were present. — Ex p. Evans 
(1846), 0 Q. B. 270 ; sub nom. He Denbighsiiire 
JJ., 1 New Mag. Cas. 547 ; 7 L. T. O. S. 256 ; 
R. V. DENBiGHSillRE JJ., 2 Ncw 8ess. Cas. 422 ; 15 
L. J. Q. B. 335 ; 10 Jur. 542 ; 10 J. P. ,To. 371. 

Annotation : — Mentd. ]!. v. L. O. Board, Er p. Arlidgc, 

11914J 1 K. B. 160. 

343. .] — Bott’s Case (1880), 24 

L. Jo. 28. 


Sub-sect. 6. — Other CV)URTs. 

344. University court.] — The Vice-Chancellor & 
Heads of C’olleges in the University of C’ambridge 
have autliorityto make a decree, that every trades- 
man with whom any person in statu pupillnri 
should contract a debt, exceeding £5 should be 
required to send a notice thereof, at tlie end of 
every quarter, to the college tutor of the person 
so indebted, on pain of being punish<id by dis- 
communing, or otherwise, as to the Mce-Chan- 
cellor & Heads of ('olleges should seem lit. 

A tradesman resident in Cambridge was 
summoned before the Vice-Chancellor A Heads 
of Colleges to answer a complaint of having vio- 
lated this decree ; — Held : he was not entitled to 
appear by counsel or attorney, this not being a 
judicial proceeding . — Ex p. Death (1852), 18 
Q. B. 647 ; 21 L. J. Q. B. 337 ; 19 L. T. O. S. 165 ; 
16 J. P. 615 ; 17 .Tur. 112 ; 1 18 E. K. 244. 

345. Railway & Canal Commission.] — lie 
London & North ^V'ESTERN & North London 
Ry. Cos. (1888), 4 T. L. R. 332 ; 6 Ry. & Can. 
Tr. Cas. 19. 

Tribunals of inquiry.] — See Tribunals of In- 
quiry (Evidence) Act, 1921 (c. 7), s. 2 (6). 


Sect. 3.— PRIVILEGES. 

Sub sect. 1 . — Exemfti on s. 

346. From oiTlce of overseer of poor.] — An 

attorney or practising barrister cannot be appointed 
a parish officer. — P rouse’s Case (1634), Cro. Car. 


389 ; 79 E. R. 940 ; sub nom. R. v. Prouse, 1 
Bott, 4, 

Annotations: — Consd. Norwich Corpn. v. Berry (1767), 4 
Burr. 2109, Refd. H. v. Evindon (1740), 7 Mod. Hep. 
383 ; Gerard’s Case (1777), 2 Wm. Bl. 1123. Mentd. K. 
V. Pordech (1669), 1 Sid. 431 ; Olive v. Ingram (1739), 
7 Mod. Hep. 263. 

347. .] — The clerk of the treasury of the 

Ct. of Common Pleas is bound to a personal 
attendance on his duties, & therefore is not 
compellable to servo the office of overseer. — 
Ex p. Jefferies (1829), 6 Bing. 195 ; 3 Moo. & P. 
450 ; 2 Man. & Ry. M. C. 463 ; 7 L. J. O. S. C. P. 
263 ; 130 E. R. 1255. 

348. .] — A practising solr. is exempt from 

serving the office of overseer of the poor, if he is 
appointed to the office by a district council he is 
entitled to appeal to quarter sessions for an order 
to quash t he appointment ; but if the district 
council do nof^ appear on the appeal to oppose the 
solr.’s claim to exemption, quarter sessions have 
no power to older the district council to pay the 
costs of tlie appeal. — R. r. Derbyshirii: .TJ., 
Ex p. New Mills Urban (’ounctl, [1909] 1 K. B. 
449 ; 78 L. J. K. B. 288 ; 100 L. T. 453 ; 73 J. P. 
147 ; 25 T. L. R. 252 ; 7 J.. (J, R. 355, 1). C. 

SeCy nou\ Hating A Valuation Act, 1925 (c. 90), 
s. 62. 

349. From office of rent coUector of manor.] — 

Stone’s Case (1669), 1 Vent. 16, 29 ; Lev. 265 ; 
86 E. R. 12, 21. 

Annotations: — Consd. Norwicli Corpn. r. Berry (1 767). 4 
Burr. 2109 ; Ex p. Jcireries (1829), 3 Moo. & 1*. 450. 
Refd. B. V. Evindon (1740), 7 Mod .Hop. 383. 

From corporate office.] — See Local Govehn- 
MENT, Vol. XXXIII., p. 48, Nos. 279, 280. 

From service on special or common Jury.] — See 
Juries Act, 1870 (c. 77), s. 9, sched. 

From service on coroner’s jury.] — See Coroners, 
Vol. XllL, p. 213, No. 110. 


Sun-sECT. 2 . — Freedom fhom Arrest. 

A. lu Clencrah 

350. Reason for privilege ~ Attendance on 
court.] — If an attorney is shown to be about to 
quit England, he may be arrested pursuant to 1 A 
2 N'ict. c. 110, s. 3. 

The object of iirotcctiug tlie iierson of an 
attorney from arrest is, that he may attend in this 
ct., A not that he may run away from the country 
(PA’rrEsoN, .T.). — Thomson v. Moore (1841), 1 
Dowd. N. S. 283 ; 5 J ur. 1009. 

Annotation : — Apld. FUght r. Cooke (1813), 2 L. T. O. S. 
173. 

351. Waiver of privilege — Security given.] — 

Maule t\ Grubb (1734), Barnes, 200 ; 94 E. R. 875 ; 
sub 7 iom, Morley v. Grub, Cooke, Pr. Cas. 104. 

352. Extent of privilege — Not to solicitor’s 


PART III. SECT. 2, SUB-SECT. 6. 

b. Inferior courts — Power of court to 
restrict ri(/hi of appearance.] — Court OK 
Arrituation V. NicuoLaoN (1906), 4 
C. L. It. 362.-— AUS. 

0, — — .1 Vfkrappa Chkt- 

TIAK V. SUNDARESA S.VSTRIOAL (1925), 

1. L. It. 48 Mad. 670.— IND. 

d. Distriet courts.] — Attorneys, not 
being barristers, cannot, as of right, bo 
hoard as advocates in the district cts. 
— lie Lapenotierk (1846), 4 U. C. It. 
492.— CAN. 

e. Attorney not on record of court .] — 
An attorney cannot, on any pretence, 
act In the name of another, in a ct. 
In which he has not been sworn. — 
WuiLETT V . Clifton (Lord) (1832), 
Glascock, 254. — IR. 


f. — Macaulky v. Irwin 

(1877), 11 J. L. T. Jo. 345.-— IR. 

g. Courts where barristers ttsuallit 
practise.] — An attorney will not ]je 
allowed to address the fury on behalf 
of a prisoner in any et. w'liere counsel 
practise, such privilege being limited 
to the prisoner himself or to his counsel. 
— R. 1 ’. Martin (1843), Ir. Clr. Hop. 
740.— IR. 

h. .] — R. V . Connell (1815), 3 

Craw. 8c D. 310. — IR. 

PART III. SECT. 8, SUB-SECT. 2.— A. 

k. Extent of privilege — Whether con- 
fined to cases wfiere personal attendance 
indispensable.] — The privilege of a 
solr. from arrest is not confined to 
those cases only in which his personal 
prosonco is indispensable. — He Keane 


(1837), Sau. A Sc. 81.— IR. 

l. Freedom from arrest for contempt 
of court .] — An attorney has no privi- 
lege from arrest on attachment for 
contempt. — Itc McIntyre (1857), 2 
1'. R. 74.— CAN. 

m. Writ of protection — J urisdiciion to 
grant.] — The ct. has no power to gi-ant 
a wTit of protection fi’ora arrest t-o a 
solr. — Anon. (1828), 1 Mol. 76. — IR. 

n. While going to attend counsel.] 
— Motion to dischar^ an attorney 
arrested while going to consult with 
his ooimsel, refused. — Anon. (1830), 3 
Ir. L. Rec. let ser. 327. — IR. 

o. Eundo, morando et redeundo .] — A 
solr. Is privileged from orrost eundo. 
morando et redeundo from ot., whilst ho 
is in attendance upon a motion or 
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Sect* Z,-— Privileges : Suh-seci, 2, A. J5. (a), (5), 
(c) & (d); svb-sect. 3, A. & B,; sub-secta. 4 
5. PaH IV. Sect. 1 ; Svb-aect, 1.] 

clerk.] — ^An attorney’s clerk is not privileged from 
arrest whilst going to a judge’s chambers for the 
purpose of there conducting the attorney’s busi- 
ness. — ^pHnj:.jps V. Pound (1862), 7 Exch. 881 ; 
21 L. J. Ex. 277 ; 19 L. T. O. S. 206 ; 10 J. P. 442 ; 
16 Jur. 046 ; 165 E. ll. 1207. 

Freedom from arrest for contempt of court.] — 
See, generally. Contempt op Court, VoL XVI., 
pp. 79, 80, Nos. 970-987. 

B. Aitendancc on Court. 

(a) In General. 

363. Solicitor must be In practice.] — Anon. 
(1830), 4 Moo. & P. 810. 

354. Attendance must be on behalf of party to 
action.] — .Tones v. Makshajj. (1857), 2 C. li. N. S. 
015 ; 20 L. J. C. P. 220 ; 29 L. T. O. H. 101 ; 2 
Jur. N. S. 016 ; 6 W. 11. 623 ; 140 E. It. 558. 

355. Solicitor must be admitted to practise in 
court.] — P rice v. CLUTrERiuJCK (1858), 1 P. & F. 
379. 

356. Attachment of punitive nature.] - - An 

order was made directing a solr. to delivcn* up 
certain documents, to pay a sum of money A tlie 
costs of the order. Tliis being disobeyed, tbe 
persons in wliose fa Amur tije above order was made 
obtained an order for attachment. Hefore this 
order was executed tlie solr. did all tliat he was 
directed to do except paying tlie costs. lie was 
afterwards arrested uiulo i-eturuing to his ollice 
from defending a client at a preliminary inquiry 
before a police magistrate, lie then a})]>lied to 
the ct. for his disclmrge, on the ground that lie 
was at the time privileged from arrest: — Held: 
the attachment, bei?ig an attachment for dis- 
obedience of an order made on a solr., was x>unitive 
& disciijlinary in its natm’e, A that against an 
an’est under such an order no juivilege (‘xists. — 
Be Freston (1883), 1 1 Q. B. I). 515 ; 52 J.. .1. Q. B. 
545 ; 49 L. T. 290 ; 31 W. B. 801, C. A. 

Annolatkms : — Folld. Ik DudU.-y {188:5), 12 q. 13. D. 41, 
Apia, lie Grey, |18U2] 2 G. 13. 110. Consd. Scldon r. 
Wide, (1911] 1 K. 13. 701. Refd. Re Wniv ( 1 887), :5(5 
Ch. D, 1.38. Mentd. Ihirvcy v. Ilarvcy (1884), 20 Ch. I). 
644 ; Re Wickluim, Marony v, 1’a.vlor (1887), ;5.*> Cli. J). 
272 ; Re Gent, Geiit-Davla v. Harrln (1888), 10 Gli. D. 
190 : Re Evans, Evans v. Noton, 11893] 1 Ch, 232 ; Sea- 
ward V. Paterson (1897), GO L. J. Gh. 267 ; Ilaydon e. 
Haydon (1911), 104 L. T. 477 ; Scott r. Scott, [1913] 
A. U. 417. 

(b) In respect of What Matters. 

357. Attending execution of writ of Inquiry.] — 

PIGOTI’ V. CilAREEWOOD (1734), Cooke, Pr. Cas. 
102 ; Barnes, 200 ; 125 E. R. 984. 

358. Attending taxation of costs.]— ffc lIoi'E 
(1845), 6 L. T. O. 178 ; 9 Jur. 850. 

Annotation : — Refd. Jones r. Marshall (1857), 2 C. 13. N. S. 615. 


(c) In respect of What Courts, 

869. House of Lords.i— A.-G. v. Skinner’s Oo. 
(1837), 8 Sim. 377 ; Coop. Pr. Oas. 1 ; 69 B. H. 150 t 
std) nom. Ex p. Watkins, Donnelly, 242 ; 6 D. J. 
Ch. 225 ; 1 Jur. 236. ^ 

360. AU branches of High Court.]— D ioas 
( 1831), 9 L. J. O. S. Oh. 183. 

361. Attendance on master.] — Ex p. Ledwicii 
(1803), 8 Ves. 598 ; 32 E. R. 487. 

362. Bankruptcy Court.] — Castle’s Case 
(1810), 16 Ves. 412 ; 33 E. R. 1040. 

363. .] — Eyre v. Barrow (1858), 27 

L. J. Ch. 784 ; sul) nom. Eyre v. Barrow, lie 
Barrow. 31 L. T. O. 8. 281 ; 4 Jur. N. S. 652 ; 


0 W. It. 767. 

Annotation : — Rsfd. Rc Frestoii (1883), 11 Q. U. T>. 54.). 

364. Police court.] — Flight v. Cook (1843), 1 
Dow. & }j. 714 ; 13 Sj. .1. Q. B. 78 ; 2 Jv. 3 . 0« 8. 
173 ; 8 .lur. 125. 

365. Attendance on arbitrator.] — Weuu v. 
Tayi,or (1843), 1 Dow. &: E. 676 ; 13 E. J. Q. B. 
24; 8 Jur. 39. 

366. County court.] — Clutterbuok v. Hulls 
(1840), 4 Dow. E. 80 ; 1 8aund. & C, 165 ; 15 
1.. J. Q. B. 310 ; 7 L. T. O. 8. 212 ; 10 Jur. 1082. 

367. .] — H. V. Roberts (1847), 9 E. T. 

O. 8. 314. 

368. .] — Zw? .Tewitt (1864), 33 Beav. 650 ; 

4 Now Rep. 315 ; 33 E. .E Ch. 730 ; 10 E. T. 556 ; 
28 J. P. 628 ; 10 Jur. N. 8. 814 ; 12 W. R. 945 ; 55 
E. R. 486. 


Annotation : ■ Reid. Re Freston (188.'5), 11 Q. B, D. 545. 


(d) Deviation. 

369. Deviation must be substantial.] — Wil- 
liams V. Wecbb (1812), 2 Dowl. N. 8. 660 ; 5 
8cott, N. R. 898 ; 12 E. .1. C. P. 89 ; id) sequent 
proceedinqs (1843), 2 Dowl. N. 8. 904. 

370. Jones v. Rose (1817), 9 E. T. 
O. vS. 3:>0 ; sub nom. JoNES c. Rose, Re N., 11 Jur. 
379, E. C. 

371. Solicitor going to court — Deviation to see 
another client.] — 8thonu v. Dickenson (1836), 1 
M. A W. 488 ; 2 dale, 83 ; Tyr. & Gr. 683 ; 6 
E. .1. Ex. 231 ; 150 E. R. 527. 

372. Not by nearest way.] — A.-G. v. 

liEATHEiisELLEUs’ (k). (1814), 7 Beav. 157 ; 2 

E. T. O. 8. 306 ; 49 E. R. 1023. 

Annotation : — Distd. Rc Froston (1883), II 0. B. U. 545. 

373. Solicitor attending court — Absence for 
refreshment.] — Gbiffith v. Brown (1731), Cooke, 
l»r. (’as. (il ; 125 E. R. 960. 

374. .1 — Newman v. Harrison 

(1737), Cooke, Pr. Cas. 140 ; 125 E. R. 1010. 

375. Solicitor coming from court — In opposite 
direction to home.] — .Jones v. Rose (1847), 9 
E. T. O. 8. 330 ; sub nom. Jones v. Rohe, R)?N., 
11 Jur. 379, E. C. 


cause, & if the party arresting is aware 
of the privileg'e, lie will be ordered to 
pay any costs incurred. — Re 0’Nkij,l 
(1837), Httu. & 8c. 78.— IR. 

PART III. SECT. 3, SUB-SECT. 2. — 
B. (a). 

p. Attcndanrc on elieiU's busimaa — 
Wftet/ter necessUi/ for personal uttend- 
anec Tnaferiol.l— Whore a solr. has been 
arrested on his way to ct. to attend 
to his client’s business, & sundry de- 
tainers have been lodged, the practice 
is for the ct. to order the shorllT to 
discharge the solr. from custody in 
tho original action. There Is no dis- 
tinction Avith respect to privilege, 
whether tho business of tho client is 
such as to require his personal attend- 
ance, or that which inlprht be equally 
performed by his glcrk. — FixzaiAU- 


KIck’s Cask (1828), 1 Mol. 512. — IR. 

q. .] — An attorney is not 

priviloKod from arrest in oxeoutlou, 
where he comes dow'ii to ct. to perform 
an act for his client which a clerk could 
do as well. — Salmon v. Kieunan 
(1836). Sau. & So. 83, n.— IR. 

r. Attenelance as witness.) — Tho ct. 
will tfrant a protection to an attorney 
against whom an attachment for not 
cojiiplying with an order of tho ct. 
bos been awarded, but not executed, 
for the purpose of onablliig him to 
attcml as a witness at a trial. — A non, 
(1839), 3 Ir. L. Hoc. 1st ser. 104. — 
IR. 

PART III, SECT. 3, SUB-SECT. 2.— 
B. (b). 

t. Attendliif) on business already dis- 
of.] — Au attorney oomina: to ct. 


in term on professional business which 
has been disposed of. Is not privileged 
from arrest In execution. — Stbou- 
muDGE V. Davib (1838), 3 Ont. Diir. 
0596.— CAN. 

a. Attending to defend criminal ,] — 
Au attorney etiKaKed to defend a 
traverser on a criminal charge at 
quarter sessions, Is not debarred of 
his privilege from arrest, notwith- 
standing ho may not have taken out 
a cortllicato under tho 50 Goo. 3, 
c, 56, s. 05. — Scorr v. Fravne (1842), 
2 Log. Itep. Ill ; Long. Sc T. 487 ; 6 
I. L. B. 41.— IR. 

PART III. SECT. 3, SUB-SECT. 2.— - 
B. (d). 

b. Solicitor going to court — Deviation 
to call at office .] — Spain v. Gajidkuh 
( 1808), L It. 3 U. L. 150.— IR. 



Part IV. — Solicitor and Client. 


Sect. 1.— RETAINER. 

Suii-SKC'T. ]. — In General. 

378. Must be warranted by authority — Unautho- 
rised retainer by third party.] — An fiction on the 
case lies against a ijci-son for procuring an attorney 
to appear for deft, without his consent. — Ali.eley 
V. Colley (1024), Cro. Jac. (U)5 ; 79 E. K. 003. 

379. Whether writing necessary — Unauthorised 
retainer by third party.] — retainer of a solr. 
need not. b(j in writing, but if he neglects taking that 
precaution, & liis retainer being afterwards 
questioned, there is notliing but assertion against 
assertion, he must bear tlie costs of tlie risk he 
thus undertakes. — WiocuNs v, Perrin (1839), 2 
Boav. 403 ; 3 Jur. 721 ; 48 E. B. 1237. 

Annotation : riimcr r. Knights (1813), 6 llcav. 171. 

380. — ite ITincks, [1807] W. N. 291. 

381. Retainer in nature of guarantee.] — 

Declaration stated that B. had sued deft, in equity, 
& hod retained jiltf. as his attorney, & tliat costs, 
viz. £30, had become duo to pltf . as such attorney for 
hisr costs in the suit ; & that pltf. & deft., had agreed , 
with the consent of B., that the suit should be 


discontinued, tk deft., pay pltf. tlie costs wlucli 
were due. It then stated that, in consideration 
of the premises, & that B. had consented to dis- 
continue, A pltf. to accejit, his costs from deft., 
the latter promised pltf. to pay him sucli costs, 
but did not. I’lea, that the promise was an under- 
taking to pay the debt of another, & was not in 
writing. On demurrer : — Held : such promise was 
a promise to pay the debt of another, wit hin Stat. 
Frauds. — Tomlinson v. Gell (1837), (5 Ad. & El. 
5(11 ; 1 Nev. & P. K. B. .588 ; Will. W^oll. & Dav. 
229 ; 0 E. J. K. B. 139 ; 112 E. K. 210. 

AnnoUUion; — Refd. CriRps r. Ilartnoll (1862), 2 B. & S. 
667. 

Arising by implication.] — See Sub -sect. 2, 

post. 

Onus of proof where no writing.] — Sec 

Nos. 493-408, post. 

382. Effect of — Implied promise to pay costs.] — 
Bolden v. Nicholay, No. 515, post, 

— — Authority to bind client.] — See Part IV., 
Sect . 2, post. 

383. Extent of— No power to bind third parties.] 

— CiiiVERS V. Fenn (1681), 2 Show. 161. 


PART III. SECT. 3. SUB-SECT. 5. 

0 . Right to he sued in Supreme Court.] 
— Bennbtw. Mokse (1845), 4 N. B. Jl. 
(2 Kerr) 624.— CAN. 

d. .] — While the privUogt) of an 

attorney of the Supromo Ct. to buo 
8c be sued in the ot. in which lie so 
enrolled has by express terms been 
taken away so far as county cts.. 
Justices* civil ots., & parish cts. are 
concoruod, the privUoge can still be 


claimed in the city ct. of St. John, 
thereby ousting tbo jurisdiction of the 

BOidet. CUKUflV i’. Houkutson (1U21), 

65 1). L. K. 362 ; I'J N. B. 11 . 174.— 

—CAN. 

e. .] — A Hulr. of the Supi'cmo Ct. 

of Now Zealand has not tho privilege 
of Inslstliig upon being sued in tho 
Supremo Ct. — dluxTER r. MacGhkuou 
(1872), Mao. 535.— N.Z. 

f. Right to sue in Supreme Court.] 


SiMONDS V. Uallett (1897), 31 

N. B. 11. 216.- -CAN. 

PART IV. SECT. 1, SUB-SECT. 1. 

380 i. JV/icther writing ftecessarg .] — 
Fitch v. Fonx J'ranoeh rm.p & Paper 
Co., Ltd., [1927] 4 D. L. K. 811 ; 61 

O. L. R. 252.— CAN. 

g. Solicitor acting for both par- 

ties .] — Greene & Mader r. Dtli.a- 
BOUOH & Knowuss, Rare & Benson 
(Saak.) (1919), 50 D. L. R. 496.— CAN. 
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8.-->PriwiZei6W«.’ Sub-mci. Zt A. 4b B, (a), {&)« 
(c) 4b (d) ; sub-seet. 8, A* 4b B.; mAf-aecU. 4 
4b 6. PaH IV, Sect 1 : S^a>‘eect. 1.] 

otork.] — ^An attorney's clerk is not privileged from 
arrest whilst going to a judge's chambers for the 
purpose of tt^re conducting the attorney's busi- 
ness. — ^Phillips r. PotJKD (1862), 7 Exch. 881 ; 
21 L. J. Ex. 277 j 19 L. T. O. B. 206 ; 16 J. P.442,* 
lejur. 646; 166 E. R. 1207. 

Frt%4om from arrest for eontempt of courC 
Seat generally t Oontbsmpt of CJourt, Vol. Xvl., 
pp. 79, 80, Nos. 976-087. 

B, Attendance on Court, 

(a) In General, 

858. Solicitor must be In practice.] — ^A non. 
(1880), 4 Moo. & P. 810. 

354. Atten^mce must be on behalf of party to 
action.] — JoNBs v, Mabshaj.Ti (1857), 2 0. B. N. S. 
616 ; 26 L. J. 0. P. 229 ; 29 L. T. O. 8. 161 ; 3 
Jur. N. 8. 916 ; 6 W. R. 623 ; 140 E. R. 668. 

855. Solicitor must be admitted to practise in 
court.] — ^Pric 2 e V. Cluttebbuck U858), 1 P. & P. 
379. 

856. Attachment of punitive nature.] — An 

tMfder was made directing a solr. to deliver up 
certain documents, to pay a sum of money & the 
costs of the order. This being disobeyed, the 
persons in whose favour the above order was made 
obtained an order for attachment. Before this 
order was executed the solr. did all that he was 
directed to do except paying the costa. He was 
afterwards arrested wl^e returning to his office 
from defending a client at a preliminary inquiry 
before a police magistrate. He then applied to 
the ct. for his discharge, on the groimd that he 
was at the time privileged from arrest : — Held : 
the attachment, being an attachment for dis- 
obedience of an order made on a solr., was punitive 
& disciplinary in its nature, & that against an 
arrest under such an order no privilege exists, — 
Be Preston (1883), 11 Q. B. J). 546 ; 52 L. J. Q. B. 
646 ; 49 L, T. 290 ; 31 W. R. 804, C. A. 

Annotcetions : — Folld. He Dudley (1883), 12 Q. 13. D. 44. 
AM. He Grey. [1892] 2 Q. B. 440. Oonid. Scldon v. 
Wflde, [lOlljJ K. B. 701. Rftd. Be Wray (1887), 36 
Cb. D. 138. Mentd. Harvey r. Harvey (1884), 20 Ch. D. 
644 ; He Wickham, Meu?ony v, Taylor (1887), 35 Ch. D. 
272 ; Re Gent, Gent-Davia «. Harris (1888), 40 Ch. D. 
190 ; He Evans, Evems v. Noton, [1893] 1 Ch. 252 ; Sea- 
ward V. Paterson (1897), 60 L. J. Ch. 267 ; Haydon ti. 
Haydon (1911), 104 L. T. 477 ; Soott v, ^tt, [1913] 
A. C. 417. 

(6) In respect of What Matters. 

857. Attending execution of writ of inqffiry.] — 
PiooTT V. Chabuewood (1734), Oooke, Ih’. Cas. 
102 ; Bames, 200 ; 126 E. R. 984. 

858. Attending taxation of costs.] — Be Hope 
(1846), 6 L. T. O. S. 178 ; 9 Jur. 866. 

AnnoUxtion SfU. Jones v. MaTwhall (1 65 7 ). 2 O. B. N. S. 615. 


(c) In respae^ of What Courist 

854. Bouse of l^ords.] — ^A,-G. v, SkinkisR's Oo. 
(I887j,a «hn.377: Coop, Pr. Cas. 1 ; 69 ®, R. 150 s 
sub nom. E» p. wATiniTs, Donnelly, 242 ; 6 D. J. 
Ch. 826 ; 1 Jur. 236. 

860. ^ branehes of High Oourt.]— R6 
(1881), 9 li. J. O. S. Oh. 183. 

881. Attendance on master.] — Ex p. 

(1803), 8 Ves. 698 ; 32 B. R. 487. 

802. BmikTuptcy Court,] — Castle’s Case 
<1810), 16 Ves. 412 j 33 B. R. 1040. 

ses. ^.]— Eyre v. Barrow (1868), 27 

L. J. (3h. 784 ; std) nem, Byre v, Barrow, Be 
Barrow, 31 L. T. O. S. 281 ; 4 Jur. N. S. 662 ; 
0 W. R. 707. 

Annotation : — Bald. Re Freston (1883), 11 Q. B. D. 646. 

864, Police court.]— Flight v. Cook (1843), 1 
Dow. & L. 714 ; 18 L, J. Q. B. 78 ; 2 L. T. O. S* 
173 ; 8 Jur. 126. 

366. Attendance on arbitrator.] — Webb v. 
Taylor (1843), 1 Dow. & L. 670 ; . 13 L. J. Q. B. 
24 ; 8 Jur. 39. 

866. County court.] — Cluttebbuck v. Hulls 
(1846), 4 Dow. & L. 80 ; 1 Saund. & 0. 166 ; 16 

L. J. Q. B. 310 ; 7 L, T. O. 8. 212 ; 10 Jur. 1082. 

867. .] — R. V. Roberts (1847), 9 L. T. 

O. 8. 314. 

368. .] — Be Jewitt (1864), 33 Beav, 659 ; 

4 New Rep. 316 ; 33 L. J. Oh. 730 ; 10 L. T. 656 ; 
28 J. P.628; 10 Jur. N. 8. 814 ; 12 W. R, 945 ; 66 
E. R. 486. 

AnnoUUion : — Retd. Re Froston (1883), 11 Q. B. D, 545. 

(d) Deviation. 

369. Deviation must be substantial.] — Wil- 
liams V. Webb (1842), 2 Dowl. N. 8. 660 ; 6 
Scott, N. R. 898 ; 12 L. J. C. P. 89 ; subsequent 
prooe^inga (1843), 2 Dowl. N. 8. 904. 

870, .] — Jones v. Rose (1847), 9 L. T. 

O, 8. 330 ; Sid) 7ioin. Jones v. Rose, Be N., 11 Jur. 
379, L. C. 

371. Solicitor going to court — Deviation to see 
another client.] — Strong v. Dickenson (1836), 1 

M, & W. 488 ; 2 Hale, 88 ; Tyr. & Gr. 683 ; 6 
L. J. Ex. 231 ; 160 E. R. 627. 

872. Not by nearest way.] — A.-G. v. 

Leathebsellebs’ Co. (1844), 7 Beav. 167 ; 2 
L. T. O. 8. 306 ; 49 E. R. 1023. 

Annotation Re Freston (1883), 11 Q. B. D. 545. 

373. Solicitor attending court — ^Absence for 
refreshment.] — Griffith v. Brown (1731), Oooke, 
Pr. Cas. 61 ; 126 E. R. 960. 

874. ^ — Newman v. Harrison 

(1737), Cooke, Pr. Cas. 140 ; 126 B. R. 1010. 

375. Solicitor coming from court — In opposite 
direction to home.] — Jones v. Rose (1847), 9 
L. T. O, 8. 330 ; sub nom. Jones v. Rose, iw N., 
11 Jur. 379, L. 0. 


cause, & if the party arresting is aware 
of the privilege, he will be ordered to 
pay any costs incurred . — lie 0*Nxilx 
(1837), 8au. & Sc. 78.— IB. 

PART UL 8E0T. 8, SUB-SECT. 2 . — 
B. (a). 

0. Attendance on clieni’e business — 
Whether necessity for personal attend- 
anu mqferiaZ.]— Where a solr. has been 
acTMted on his way to ct. to attrad 
to his <^ent’a business, & sundry de- 
tainers have been lodged, the practice 
is for the ct. to order the sherilt to 
marge the solr. from cust^y In 
— original action. There Is no dis- 
tinction with regpeot to privilege, 
wfaeiher^the business of the client is 
suoh as to.rsanire his personal attend- 
ance, Of that which mlidat be eqnalhr 
perfKttod by his elwk . — Y 


BIOS'S Case (1828), 1 Mol. 512. — IR. 

q. ,] — An attorney la not 

privileged from arrest In execntlon, 
whOTe he comes down to ct. to perform 
an act for bis client which a derk could 
do as wolL — Salmon e. Kihrnan 
(1835), Sau. & 8a 83, n. — XR. 

r. Attendance as loitness ,] — The ct. 
will grant a protection to an attorney 
against whom an attachment for not 
complying with an order of the ot. 
has been awarded, bnt not executed, 
for the purpose of enabUng him to 
attend as a witness at a trial. — Anon. 
^1830), 3 Ir. L. Bee. 1st ser. 164.— 


PART in. SfiO^. S^^Sim-SBOT. 2.— 

t. AUendina on businea already die* 
posed of .] — An attorney oamlng vo at* 


In term on professional bnslnMs which 
has been disposed of, is not privileged 
from arrest in execution. — S troc- 
BBmoB V. Davis (1838), 3 Out. Dig. 
6596.— CAN. 

a. Attending to defend ortminol.]— 
An attorney engaged to defend a 
traversOT on a criminal charge at 
Quarter sewlonf, Is not debarred of 
his privilege nom arrest, notwfth- 
standiaf he may not have taken out 
a offSnoate tinder toe 56 Geo. 3, 
a 56, s. 65.— ftoOTt V. FraYne <l84f), 
2 Rep. Ill ; Long. 3c T, 487 ; 5 
1. L. iR. 41.— IR. 


PART m. S£0^ I^^Sim^KOT. 2.— 

h. ^Heitor going Jo cenod— Brfiiken 
to OSH e,. 
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St^-8»C®. 3;. — OOBOfUNZCULTIONS. 

Jn Dieo&oerjf m\4 Iif\iem^cUx)He9. 

A; genenSy*]— 5£« 

BlSOOVKHTt VoL XVIII., pp. 42 
iDoeuntmiiti privUfgM nx»m <Usomry — ^Direct 
ooauBiailflltUons wlfli Disoovsiry, 

Vot XVUI., pp, 123-128, 181, Nob. 731-779, 
320, 821. 

— Coitimiiiitoatloiis thfough ag«nt.l — See 
Disoovsry, Vol. XVm.. p, 131, Nos. 814^19. 

Dooumentt held for party & others.! — 

See Dmoovbry, Vol. XVIII., p. 169, Nos. 
1101-1106. 


Doeumente held as agent.] — See Dis- 

oovsaY, Vd. XVIII., p. 160, Nos. 1110, 1113-1116. 

Answers to interrogatories — Officer of corporation 
acting as solicitor.] — See Discovery, Vol. XVIII., 
p. 236, Nob. 1803, 1804. 

Ck>mmunlcation8 between solicitors or 

agents & party.] — See Discovery, Vol. XVIII., 
pp. 241-243, Nob. 1847-1869. 

Joinder of soUcitor as party for purpose of dis- 
covery.] — See Discovery, Vol. XVIII., p. 44, Nos. 
26-31. 


B, Evidence. 

Evidence of legal advisers generally.] — See 

Evidence, Vol. XXII,, pp. 406-419, Nos. 
4143-4291 ; Infants, Vol. XXVIII., p. 340, Nos. 
2072-2080. 

ComTOteney as witness— Solicitor In proceedings.] 

— See Evidence, Vol. XXII., pp. 390, 391, Nos. 
4001, 4002. 

Production of documents on subpoena duces 
tecum.] — See Evidence, Vol. XXII., pp. 427, 


430-482, Nos, 4411-4418, 4448-4464, 4467.4478- 
4479. 

witnesses ordered out of court— lUght of seffidtor 
to remain in court dc give evidenoe.] — See Bvi- 
DBNOB, Vol. XXII., p. m, Noe. 4767-4769. 

Statements by accused to soUOitorJ — See 
Obiminai. Law, Vol. XIV., pp. 427, 428, Nos. 
4526-4536. 


Sub-sect. 4. — Defamation. 

Privileged statements — Absolute piivll^ of 
advocates.] — See Libel & Slander, Vol. XXXII., 
pp. 105, 108, Nos. 1358-1370. 

Qualified privilege of solicitor.] — See Libel 

& Slander, Vol. XXXII., p. 126, Nos. 1577-1681. 


Sub-sect. 6. — bright to Sue and be Sued in 

High Court. 

376. Right to sue In High Court — Obsolete.] — 

Sharp v. Hobbocks (1887), 32 Sol. Jo. 93. 

S77. Solicitor also on roll of inferior court — 
Liability to-be sued in inferior court.] — A solr. of 
the High Ot., who had also been adimtted a solr. 
in the Mayor’s Ct., was sued in the latter ct. : — 
Held: he was not entitled to have the action 
removed into the High Ct. on the ground of the 
privilege of a solr, of the High Ct. to be sued in 
that ct. only. — Day v. Ward (1886), 17 Q. B. D. 
703 ; 66 L. J. Q. B. 494 ; 66 L. T. 518 ; 36 W. R. 
69, D. 0. 


Part IV. — Solicitor and Client. 


Sect. 1.— ^RETAINER. 

Sub-sect. 1. — In General. 

378. Must be warranted by authority — Unautho- 
rised retainer by third party.] — ^An action on the 
case lies afponst a person for procuring an attorney 
to appear for deft, without his consent. — Allet.ey 
V. Colley (1624), Cro. Jac. 695 ; 79 E. R. 603. 

879. Whether writing necessary — Unauthorised 
retainer by third party.p — The retainer of a solr. 
need not to in writing, but if he neglects taking that 
precaution, &; his retainer l^ing afterwards 
questioned, there is nothing but assertion against 
assertion, he must bear the costs of the risk he 
thus undertakes. — ^Wiggins v. Pbppin (1839), 2 
Beav. 403 ; 8 Jar. 721 ; 48 E. E. 1237. 

Awnoiakioni — Bsfd. Plimer v. Knlahts (1843), 6 Beav. 174. 

880. .]— JBs Hinoks, [1867] W. N. 291. 

881. Retaliier In nature of guarantee.] — 

Declaration stated that B. had sued d^t. in equity, 
4b had retained pltf. as his attorney, 4b that costs, 
vis. 880, had become due to pltf. as such attorney for 

o&tAm in Hie suit ; 4bthatpltf. Adeft.,hadagireed, 
tlie cous«Rt of B., that the suit should be 


discontinued, & deft, pay pltf. the costs which 
were due. It then stated that, in consideration 
of the premises, & that B. had consented to dis- 
continue, & pltf. to accept, his costs from deft., 
the lattOT promised pltf. to pay him such costs, 
tmt did not. Plea, that the promise was an under- 
taking to pay the debt of another, & was not in 
writing. On demurrer : — Held : such promise was 
a proiuise to pay the debt of another, within Stat. 
Frauds. — Tomlinson v. Gbll (1837), 6 Ad. & El. 
664 ; 1 Nev. & P. K. B. 588 ; Will. WoU. & Dav. 
229 ; 6 L. J. K. B. 139 ; 112 B. R. 216. 

Annotation: — Bflfd. Cripps v. HartnoU (1863), 3 B. & S« 
687. 

Arising by Implication .] — See Sub -sect. 2, 

poet, 

Onus of proof where no writing.] — See 

Nos. 403-408, poet. 

382. Effect of — ImpUed promise to pay costs.]— 
Bolden v. Nicholay, No. 616, poet. 

Authority to bind client.] — See Part IV., 

Sect. post. 

383. Extent of — No power to bind third parttos.] 

— Chivers V. Fenn (lo81), 2 Show. 161, 


PARt m. 8BCT. 8, 8im*8E0T. 8. 

— Binr^ V. (1848), 4 N. B. R. 

<S Kerr) 884.— 04M. 

d. — Hw privUote of an 
attorner ot tne Bnpveme Ofc. to sno 
be ma(L in the in which he lo 
enrolled has by expreas terms been 
taksn eswav so far as oonntr ots.. 
jSsaebr^ra ots., ft parish Si. 
oonoernad, the privilege can letiU be 


claimed In the city ot. of St. Jolm, 
thereby ousting the Jnrisdlotlon of the 
Sl^Ot:— C^Y O. ^BBWWON (1881), 
86 D. L. K. 383 ; 46 N. B. R, 174,— 
— €AN. 

.. _ solr. of the Supreme 
of New Zealand has not the privilege 
of huistluff upon betog suedT in Use 
Sunrame v, MAoOawjoa 

(im), Mac. 635.— 4I.Z. 

t. AibfU to sue 4n Ntwnmie 


-—SneoNDS V. HaLLBtt (1897), 34 

N. B. E. 816.— QAM, 

PART IV. 8B0T. 1, Sim-8B0T, 1. 
880 i. Whdhtr terikne fteceasary.} — 
Frrcsiv, Fort Fban^ ft PapBa 
Oo., Ln>., [1927] 4 dTl. R* 811 ; 61 

O. L R. 868.— CAN. 

g. SoHottxnr aeting for bo<6 par- 

ties.] — QlOffiRNB ft MaPBR V. DILLA- 
BOtnHt ft KNOWtJIS, fiABB ft BmClON 

(Saak,) (1819), 69 B. li. R. 486.^«<1AN. 
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Solicitors. 


Sect, 1. — Retamer: Svb-aecta. 1 <fc 2.] 

SSi. Employment of 0rm of solicitors — 

Right of client to services of each member.] — 
Rawlinson V. Moss, No. 479, poet. 

Particular retainers.] — See Sub-sect. Impost. 
Liability to third parties.] — See Part XL, poet 


Sub-sect. 2. — ^What amounts to. 

386. General rule.] — (1) An injunction, which 
had been granted to restrain an action at law, to 
recover the arrears of an annuity granted to the 
wife of a person, who, from the nature of his 
connection with the grantor, was held to have 
abused his confidence by unduly exercising the 
influence which he possessed, ordered on the 
hearing to be continued. 

(2) In cases of parent & child, guardian & ward, 
trustee & cestui que irustt etc., cts. of equity, 
although in general they will not disturb the 
enjoyment of benefits conferred by acta pm*ely 
volimta^, will regard the gifts of the latter, 
made without consideration, with much jealousy ; 
but where the parties stand in the relation of 
attorney &, client, so immediately is the former 
under the eye of the cts., & so anxiously do they 
watch the interests of the latter, that although 
the voluntary gift of the client may be supported, 
it is so indispensably necessary to show it to be 
bond fide, & free from the imputation of any of 
the above objections, as to render it in some sort 
essential to its validity & stability, that some other 
professional man than the donee should have the 
conduct of it, or at least that some indifferent 
third person should be privy to the whole trans- 
action. The ct. having ordered an injunction, 
obtained on the grounds on which the present was 
granted, to bo continued, refused to impose the 
terms of paying the money into ct. if the parties 
are attorney & client. 

(3) To constitute the connection of attorney 
& client, it is sufficient that the party has no other 
solr., to whom he is in the habit of resorting for 
advice ; & it is not necessary that the attorney 
should be shown to be in any partic\ilar manner, 
or to any extent, employed in law business for him. 
— Goddard v. Carlisle (1821), 0 Price, 169 ; 147 
E. R. 57. 

Annotations : — As to (1) Apld. Liles v. Terry, [1895] 2 Q. B. 

679. As to (2) Apld. Barron v. Willis, [1899] 2 Ch. 578. 

386. Implication from acts of parties — Retainer 
of clerk to attorney — ^Application at office where 
clerk employed.] — ^A., an attorney, was employed 
by B., another attorney, as his clerk, & it was 
agreed between them that A, should have the 
benefit of the common law business. C. applied 
at the office of B., & common law & other business 
was done for him there. In an action brought 
by A. against 0. for the common law business : — 
Held : there was evidence to go to the jury of 
a retainer of A. by C. — Pinley v. Bagnall (1782), 
3 Doug. K. B. 156 ; 99 E. R. 588. 

387. Receiving payment out of court.] — 

Receiving out of ct. the money produced by a 
suit is equivalent to evidence of a special retainer, 
& the solr. will be entitled to recover the amount 
of his bill of costs. — Gray v. Wainman (1823), 7 
Moore, C. P. 467 ; 1 L. J. O. S. C. P. 21. 

Annotation: — Gonid. lit Beckett, Ihirnell v. Paine (1918), 

8T L. J. Cb. 467. 


888. .] — Chaplin v . Hears (1891), 

Times, Aug. 3. 

389, — — Failure to repudiate — ^Action defended 
on authority of third party.] — ^An attorney being 
employed for a man by his father, to defend an 
action ; if he knew of his retainer, Sc did not dis- 
approve of it, he is boxmd by the acts of such 
attorney, in the same way as if he had himself 
employed him. — Cameron v. Baker (1824), 1 
C. & P. 268 ; 171 E. R. 1190, N. P. 

890. Action commenced without 

authority.] — The fact that a party, knowing that 
his name has, without authority, been introduced 
as pltf. by the solr. of some of the other pltfs. in 
a suit, does not take any active steps to have his 
name expunged as pltf. from the record is not, as 
between that party Sc the solr., equivalent to a 
retainer or an adoption of the latter as his solr. — 
Hall v. Laver (1842), 1 Hare, 671 ; 60 E. R. 1168 ; 
previous proceedings (1840), 4 Y. & C. Ex. 216. 

Annotations • — Consd. He Manby & Hawksford, Norton v. 
Cooper (1856), 26 L. J. Ch. 313. Befd. Burgre v. Bruttou 
(1843), 2 Hare, 373 ; M'Gregror v. Derbyshlro, Staflord- 
shire & Woroeatershlre Junction Ry. (1849), 13 L. T. O. S 
445 ; Re Beoket, Purnell v. Paine, [1918] 2 Oh. 72. 

891. .] — (1) Where an attorney 

brings an action without the authority of pltf., 
pltf. is entitled to have the proceedings stayed 
without payment of costs. 

(2) If pltf. after action brought in his name by 
an attorney without authority hears of it, & does 
not repudiate it, he will be supposed to have 
ratified the attorney’s act (Blackburn, J.). — 
Reynolds v. Howell (1873), L. R. 8 Q. B. 398 ; 
42 L. J. Q. B. 181 ; 29 L. T. 209 ; 22 W. R. 18. 

Annotations As to (1) Apprvd. NewblgrgrlQff-by-the-Sea 
Gas Co. V. Armstrong (1879), 49 L. J. Ch. 231. FoUd. 
Nurse v. Dumford (1879), 13 Ch, D. 764. AjDPrvd. 
Frlckor v. Van Gnitten, [1896] 2 Ch. 649. Cons^ Oeilingcr 
V. Gibbs, [1897] 1 Ch. 479 ; Yonge t». Toynbee, 
[1910] 1 K. B, 215. Refd. Dldlshelm V. London & west* 
minster Bank, [1900] 2 Cb. 15. As to (2) Distd. Re Beoket, 
Purnell V. Paine, [1918] 2 Ch. 72. 

392. Retainer to commence suit subse- 
quently abated — Whether amounting to retainer 
to commence second action against same parties.] — 

A retainer to commence a suit, wliich suit is after- 
wards abated by plea for non-joinder, is sufQcient 
evidence of a retainer to commence another action 
against the parties named in the plea in abatement. 
— Crook v. Wright (1825), Ry. & M. 278 ; 171 
B. B. 1020. 

398. Attorney appearing for prisoner on 

capias ad respondendum.] — Appearmg as an 
attorney before a judge for a prisoner in custody 
on a capias ad respondendum does not constitute 
him attorney in the suit, so as to entitle pltf. to 
leave the declaration at his office. — Spencer v. 
Newton (1837), 6 Ad. & El. 630 ; 1 Nev. & P. K. B. 
823 ; Will. WoU. & Dav. 232 ; 6 L. J. K. B. 148 ; 
112 E. R. 242. 

394. Leaving papers with solicitor.] — In 

an action on an attorney’s bill for defending a 
tithe suit,.the retainer in which is disputed by deft., 
it is enough to show, that deft, called at pltf.’s 
office, & left his writ & notice of declaration Sc 
that he afterwards expressed his determination 
to go to the bottom of it.” It is no defence to 
the action to show, that long before the date of 
that action, in the course of which the business was 
done, deft., with others in the parish of P., entered 
into articles of agreement, binding themselves to 
contribute toward the defence of whatever suits 
might be brought for the recovery of tithes against 


PART IV. SECT. 1, BUB-SECT. 2. 

890 i. Implication from acts of parties — Failure to repudiate — Action commenced without auXhorUy,] — Re MoKTElTU, 
Mebchants Bank r. Monteith (1887), 12 P. R. 288, — CAN. 
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the subeoriborsi that pltf . was present at one of the 
meetings of a committee appointed to conduct the 
defences, & that at another, a resolution was passed 
to pay him £200 towards the expenses of defending 
some of the tithe suits ; but deft, is liable to the 
attorney, unless he can show that he expressly 
assent^ to look to the general fund, & not to 
him for his bill.— P akrott v, Echeixs (1839), 

3 .T. P. 771. 

3*96. 1 Payment into court by one defendant 

— Whether amounting to retainer by co-defendant.] 

— In an action on an attorney’s bill against two 
defts., a plea of payment of money into ct. does not 
admit a retainer by both defts., so as to chaige 
them for anything beyond the amount paid in, 
although there may be some evidence, as against 
one of defts., to a further amount. — Archer v. 
English (1840), 1 Man. & G. 873 ; Drinkwater, 
30 ; 2 Scott, N. R. 160 ; 10 L. J. 0. P. 16 ; 4 Jur. 
1186 ; 133 E. R. 686. 

396. Payment into court of part of claim.] 

— Pltf. was paitner, as an attorney & solr., with 
J,, town clerk to defts., the corpn. of B. Defts. 
made an order that the town clerk should defend 
& prosecute an alleged right of the corpn. At this 
time, by an accidental omission, J. was off the rolls 
of the ct., & unable to practise : but this fact was 
not known to defts. until after the work was done. 
Certain parties having been charged at the Sessions 
for the borough, which was a county in itself, with 
a misdemeanour, arising out of the assertion of 
this right, pltf. conducted their defence, & removed 
the bills of certiorari, & continued to conduct it 
until judgment was passed. It was not found in 
the case in which these facts were stated that the 
town clerk was also clerk of the peace. In an 
action by pltf. against defts. for work done as 
attorney & solr. on their retainer : — Held : from 
these facts no retainer of pltf. could be implied, 
although part of the amount charged had boon 
paid by defts. into ct. — Steavenson v. Berwick- 
itpon-Tweed Corpn. (1841), 1 Q. B. 154 ; Am. 
& H. 266 ; 4 Per. & Dav. 646 ; 10 1.. J. Q. B. 96 ; 
6 J. P. 386 ; 113 E. K. 1089. 

Annotation : — Rstd. Henncll v, Davies, [1893] 1 Q. B. 367. 

397. Consent to consolidation order.] — 

Where a judge’s order is made by consent to con- 
solidate actions against several defts. who have 
severally employed the same attorney, upon 
their undertaking to bo bound by the event of the 
trial of one, the order to consolidate operates as a 
joint retainer by defts. of the attorney, & they ^e 
jointly liable to him for the costs of the action 
which is tried. — ^Anderson v. Boynton (1849), 13 
Q. B. 308 ; 7 Dow. & L. 26 ; 19 L. J. Q. B, 42 ; 
12 L. T. O. S. 421 ; 14 Jur. 14 ; 116 B. R. 1281, 

Annotations: — Reid. Keene v. Ward (18^), 13 Q* B- ^ 

Cook V. GUlard (1852), 1 E. & B. 26 ; Re Allen, Davies v, 

Chatwood (1879), 11 Oh. D. 244. 

893, Authorising attorney to conduct suit 

— Although not party to suit.] — A person not party 
to a suit, but who has desired an attorney to con- 
duct it, may be liable to him for his costs, if by his 
words & acts he has given him grounds for regard- 
ing him as his employer, even ^though he has no 
legal or equitable interest in the subject-matter 


of the suit, & pltf. in the 

for instructions. — S oxtthall v, Keddy (1868), l 

899. Authority by letter— To 

ceedings.] — Dunn v. Hales (1868), 1 F. & P* 174, 


N. P. 

A nnotation : 

400. 


-Retd. Brown© v. Black, [1912] 1 K. B. 316, 

Investment of funds by solicitor 


401 1. Delegation to second soli- 

citor by solicitor retained — WhdJier 
amounting to retainer of second solicitor 
try clientA — Olabkk r. Hemmino & 
HmdMINO, [1923] E. D. L. 815. — S. AF. 

h. Accepting benefit of services. } 

— LUPTONU. Walsh (1898), 14 N. S. W. 
L. R. (B.) 106.— AUS. 

^ .] — ^Where a person for 

whom oomuel stat^ he appears. Is 
present tn ot. cdlows him to appear. 

J. — ^VOL. XLII. 


trustee.] — Funds, subject to the trusts of a^ttle 
ment, were invested in Exchequer bills, on the sale 
of wWch the proceeds were paid to the account 
of a firm of solrs. P., S., & F., at their bakers. 
The funds were afterward adviced on a mtge. of 
house property in a new neighbourhood, & of 
inadequate value. At that date there were no 
trustees of the settlement, & the mtge. was taken 
in the names of S., & two other persons who were 
then proposed, & shortly afterwards appointed 
new trustees, & never repudiated the transaction. 

S. was the member of his firm who acted for them 
in all the matters, & for the work which he did the 
firm, by arrangement, received, at the time when 
the money was advanced, payment for their bill 
of costs out of the funds. The mtge. proved to ^ 
an insufficient security, & in an action against the 
trustees it was held that they were jointly & 
severally liable to make good the loss sustained. 
The property not having been sold, or the tr^t 
funds replaced, beneficiaries sought to make the 
firm of solrs. Uable for the loss of the funds on the 
ground of negligence, though S.’s partners had not 
had any personal knowledge of the property at the 
time when the mtge. transaction was completed : — 
Held ; though there had not been an ei^reM 
retainer, the relation of solr. & client might be 
inferred from the acts of the parties ; it^bsisted 
between the firm & the trustees, & the firna were 
liable in damages for the negligence of S. for 
failure in discharge of the duty which had been 
undertaken to the clients.— B lyth v- Fiadgato. 
Morgan v. Blyth, Smith r. Blyth, [1891] 1 Ch. 
337 ; 60 L. J. Ch. 66 ; 63 L. T. 540 ; 39 W. B. 
422 ; 7 T. L. B. 29. „ 

Annotations :~Retd. v. 2 Ch. 89 ; 

Re Tiirner, Barker t'. Ivlmey, [1897 ) 1 Ch. 54 d. 

401. Delegation to second solicitor by 

soUcltor retained— Whether amounting to retainer 
of second soUcltor by cUent.]— In 1907 pltfs. 
retained S. as their solr. to conduct an action on 
their behalf. S. without their authority or l^ow- 
lodge arranged with L., another solr., that D. shoma 
conduct the action, not as his agent, but as pltfs. 
solr., & D. issued the writ & delivered the state- 
ment of claim in his firm’s name. L. subsequently 
entered into negotiations with defts. s^. with a 
view to a compromise to the action. Before the 
compromise was completed pltfs., for reasons in no 
way connected with the action, declined to employ 
S. any longer as their solr. & entrusted ^e con- 
duct of the action & compromise to another 
of solrs., & thereupon L. ceased to do any active 
work in the matter. In 19 10 the compromise was 
completed, one of the 

should boar their own costa. In 1912 pltfs. ms- 
covered tliftt L. 8icted in the action* i i 

L, claimed payment of his costs by pltfs. : — Held : 

the benefit of his services, was estopped 
from denylnfir that W. was his sqlr.— 
R. t>. Pkrghtson (1894), 26 N. S. R. 
154.— ~0AN. 

m. .] — Duff v . Lank 

(1911), 13 E. L. R. 661. — CAN. 

n. .1 — Ltnoh - Staunton 

V. SOMERVILLE (1918), 16 O. W. N. 96 ; 
43 D. L. R. 736.— CAN. 

o. Written request to solicitor 

“ to continue his exertion to recover."'' 

E 


& adopts his advocacy, that adoption 
renders it impossible for such pOTSon 
to dispute the ret^er of counsel & 
of the solr. instruotli^ 

MoL. (1903), 3 S. R. nTs. W. 388.— 
AUS. 

J .] — was retained m 

solr. for a prosecution but W., who 
was In ct., was permitted w act . 
Held: the prosecutor 
mltted W. to act, & having obtained 
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Sect, 1. — Betainer: Syb’sects. 2, 3 d? 4, A.] 

there was no contract for aervices between L. & 
pltfs., & L. had no authority for conducting the 
action as solr. for pltfs., & on neither of those 
grounds, nor on any ground of adoption, ratifica- 
tion, or recognition of L., or his services by pltfs., 
was L. entitled to payment of his costs by pltfs.— 
Re Becket, Purneix v. Paine, [1918J 2 Ch. 72 ; 
87 L. J. Oh. 467 ; 119 L. T. 108 ; 84 T. L. B. 389, 
0. A. 

402. Newspaper offering to instruct solicitors on 
behalf of public — ^Acceptance of offer by members 
of pubUc.] — Bauxie v. Nevxee, Preston v. Nevxlb 
(1020), 149 L. T. Jo. 300. 

Evidence of retainer.] — See Sub-sect. 3, poet. 


Sub-sect. 3. — Evidence op, 

403. Onus of proof — Where no written retainer.] 

— Aujen V. Bone, No. 651, post. 

404. .] — Where a solr. files a bill 

without a written authority, the onus of proof is 
oast on him. If there be any doubt on the matter 
the ct. will hold him liable. — Pinner v. Knights 
(1843), 6 Beav. 174 ; 12 L. J. Ch. 230 ; 49 E. R. 
792. 

405. .] — A., who was an equitable 

mtgee. by deposit of deeds of property b^onging 
to the estate of B., was paid off by C., on an agree- 
ment with the oxors. of B., as their solr., stated, 
that proceedings should be taken in A.’s name to 
enforce the mtge. security, & thereby to effect a sale 
of the whole or pai‘t of the mortgaged property ; 
& the solr. of the exors. filed a claim for foreclosure 
in the name of A. against the representatives of B. 
A. denied that he had given authority to file the 
claim in Ids name, & moved that it might be 
taken off the file : — Held : there being only 
assertion against assertion, & the solr. alone stating 
that the instructions were given in the presence of 
A., the case was to be governed by Allen v. Bofte, 
No. 651, post, & the claim was dismissed, with 
costs, to be paid by the solr. — Ckossley v. 
Cbowther (1861), 9 Hare, 384 ; 21 L. J. Ch. 665 ; 
18 L. T. O. S. 181 ; 68 E. R. 656. 

Annotation : — FoUd. Ite Paine (1912), 28 T. L. R. 201. 

406. .] — A deed prepared by an 

attorney, & executed by his client, a young man 
who had applied to him to procure a loan of 
money, settling the property of the client so as to 
restri^ his power of dealing with it, & appointing 
the attorney the trustee, recited that the trusts 
of the deed were created at the desire of his client, 
& for the purpose of placing the property under the 
management of the attorney. The client, by Ids 
bill to set aside the deed, denied the truth of the 
recitals, & insisted that the settlement was made 
without his knowledge or authority. The attorney, 
by his answer, alleged that the recitals were true, 
& that the deed was made & executed with the 
loiowledge & authority of the client, & in order to 


prevent him from dissipating his property, but 
gave no evidence of such knowle^fe or authority. 
The ct. held that the burden of proof was upon the 
attorney, & set aside the deed, with costs to be 
paid by hhn. — ^M oore v. Prance (1861), 9 Hare, 
299 ; 20 L. J. Ch. 468 ; 18 I.. T. O. 8. 61 ; 15 
Jut. 1188 ; 68 B. R. 617. 

407. ,1 — When a solr. has obtained 

an order giving mm leave to attend proceedings 
imder a decree, without any written authority 
from his client, if the solr.’s authority to obtain 
such order is subsequently disputed, the onus of 
proof lies on the solr., & if he can produce no 
written authority, & there is consequently nothing 
but assertion against assertion, the ct. will treat 
him as unauthorised. — B ird v. Harris (1880), 43 

L. T. 434 ; 29 W. R. 46 ; revsd, on the facts, [1881] 
W. N. 6, C. A. 

408. .] — On all questions as to the 

retainer of a solr. where there is a conflict as to 
the authority between the solr. & the client, 
without further evidence, weight must be mven 
to the affidavit against, rather than to the affidavit 
of, the solr. — Re Paine (1912), 28 T. L. R. 201. 

409. Of new retainer — Original retainer 

revoked In writing.] — Re Hincks, [1867] W. N. 
291. 

410. How proved — Evidence of clerk to at- 
torney.]— In an action against A. & B. as exors., A. 
had suffered judgment by default. The probate 
of the will was produced, & notice had been given 
to both defts. to produce a receipt which had 
been given to A. as one of the exors. : — Held : 
the clerk of Mr. 8., an attorney, might be asked 
whether A. & B. did not, os exors., employ Mr. S. 
as their attorney. — Beckwith v, Benner (1834), 
6 C. & P. 681 ; 172 E. B. 1417, N, P. 

411. Admissibility of parol evidence.] — 

M. & D. about to advance £400 to A. on mtge. 
security, the three parties met with their solr. G., 
who was to act for them all & draw up an agree- 
ment & prepare the securities. The written agree- 
ment set forth that of the money to be advanced 
M. was to be liable for only £100 & D. for £300, & 
M. & D. accordingly drew bills on ea.ch other, 
which were discount^, & the proceeds advanced 
to A. Afterwards D. became insolvent, & G., 
being a creditor of D., got the bills indorsed to 
himself, G,, & sued M, for the whole amount : — 
Held : on the trial of an issue whether G. had not 
been retained by M. as his solr. to prepare proper 
securities to protect M. against liability beyond the 
amount of £100, it was competent to prove by 
parol that at the time the written agreement was 
made & executed, M. gave directions to G. so to 
prepare such securities, for this was not an attempt 
to vary a written instrument by parol evidence. — 
Gemmill V. Macaiasteb (1863), 7 L. T. 841 ; 9 
Jut. N. S. 286 ; 11 W. R. 486, II. L. 

Admissibility of copy of retainer — Retainer In 
bankruptcy proceedings.] — See Evidence, Vol. 
XXII., p. 814, No. 3069. 


Laino V. Smarts (1840), 12 Sc. Jur. 
377.— SCOT. 

PART IV. SECT. 1, SUB-SECT. 8. 

408 i. Oniw oj proof — Where no 
loriUen retainer.] — lie Kerr, Akers 
Bull (1882), 29 Or. 188.— CAN. 

p. Where services accepted — 

Special agreement must be pleaded.]— 
Sepoewiok V. Fairbanks (1880), 19 
N. S. K, (7 R. & G.) 399 ; 7 C. L. T. 
435.— CAN. 

q. How proved — Where no written 
retainer — Weight of evidence.] — Ite 
Ecclbs & Carroll (1865), l Ch. Cb. 

263.— CAN. 


T. .] — On all ques- 

tions as to the retainer of a solr., 
where there Is no written retainer & 
there is a conflict of evidence as to the 
authority between the solr. & the client 
without further droumstanoes, weight 
must be given to the denial of the 
party sought to be chained rather 
than to the affirmation of the solr.— 
MaoGill & Grant v. Chin Yow You 
(1914), 19 B. C. R. 241.— CAM. 

t. .] — ^Where there 

Is no written retainer of a solr. to 
prosecute an action at the expense of 
a client & his authority is diipated 
& there is only assertion against 


assertion, the ct. will treat him as 
unauthorised ; but when in addition 
to the solr. *8 evldenoe facts are either 
admitted or are not contradicted or 
are otherwise satisfactorily estab- 
lished which BO strengthen his evidence 
as to Jostlfy its acceptance it should 
be given eftewt to. — MacDonald v. 
BRLLHOUSB, [1920] 1 W. “W. R, 697. 
—CAN. 

a. AdmissibUitg of evidence of 

attorney .] — An attorney is an admis- 
sible witness to prove by whom he 
was ei^loyed to sue out a bailable 
writ. — Bbamer v. Dabltno (1846), 4 
U. 0. R. 249.— CAN. 
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SUB-SBOT. 4. — DX7BA.TION. 

A. In General. 

See B. S. O., Ord, 7, r. 8. 

412. Retainer entire contiraet.] — Axon. (1661). 
1 Sid, 81 ; 82 B. R. 062. 

AnnataHon : — ^BzpUl. ft XHltd. Vaiuandati v. Browne (1832). 

9 Bixv. 402. 

418. .] — Harris v . Osbourn, No. 447, 

post. 

414. .] — The retainer & employment of a 

solr. in such a matter as a bkpcy., an administra- 
tion, or a winding-up, does not con^itute an entire 
contract so as to deprive the solr. of his right to 
payment, except for costs out of pocket, till the 
whole matter is completed, &; successive bills of 
costs in such a matter are not necessarily to be 
treated as one bill brought down to the date of the 
latest delivery. Accordingly, where solrs. had 
been retained to act for a trustee in bkpcy., & 
also to protect the interests of 8., a creditor, who 
subsequently by arrangement with the other 
creditors took over bkpt.’s estate, & they delivered 
a bill of costs up to a certain date, with an intima- 
tion that there were then, & woiild still be, some 
further items, & delivered a second bill of costs, 
incurred after the date to which the first bill 
came down, on an application by S. to tax both 
bills, more than twelve months after the delivery 
of the first ; — Held : they must be treated as 
separate bills, & the second bill only could be 
taxed. 

The doctrine of common law that the retainer 
of a solr. for an action is a retainer of him for the 
whole of it, & that, therefore, his bill is not due 
till the end of it, is based on the principle of such 
retainer being an entire contract, must not be 
extended too broadly to suits & proceedings in 
equity. — He Hall & Barker (1878), 9 Oh. D. 538 ; 
47 L. J. Oh. 621 ; 20 W. li. 601. 

Annotations : — Apld. Itc Nelson & Hastinffs (1886), 30 Ch. D. 

Distd. lie uonier 6c Haslam, 11893] 2 Q. B. 286. 

Jld. Underwood 6c Piper v. Lewis, [1894] 2 Q. B. 306. 

Id. Re ^ylls, [1896] 2Ch. 107 ; lie Pomeroy 6c Tanner, 

[1897] 1 Ch. 284. 

416. .] — The contract of a solr. who 

accepts a retainer in a common law action is, in 
the absence of agreement to the contrary, an 
entire contract to conduct the case of the client 
until the action is finished. Ho is not entitled, 
therefore, without good cause, on giving reasonable 
notice to liis client, to decline to act further in the 
action for him, & thereupon sue for his costs in 
respect of the previous conduct of the client’s 
case. — Undeirwood, Son & Piper v. Lewis, 
[1894] 2 Q. B. 306 ; 64 L. J. Q. B. 60 ; 70 L. T. 
833 ; 42 W. R. 617 ; 10 T. L. R. 466 ; 88 Sol. Jo, 
479 ; 9 R. 440, 0. A. 

Annotations: — Apld. Court v. Berlin, [1897] 2 Q. B. 396. 

Oonsd. Re Wingfield Sc Blew, [1904] 2 Ch. 665. 

416. Excepting natural breaks — Where 

business lengthy.] — "WTiere a solr. is retained to 
conduct Litigation, other than an ordinary action 
at common law, wliich may extend over a con- 
siderable period of time, & in which breaks may 


occur of such a kind aa to be equivalent to the 
conclusion of a definite & distinct part of the 
proceedings, he may deliver to his ^ent a bUl 
of costs for business done up to the occurrence of 
any such breaks in the litigation, & demand pay- 
ment. Where, however, in the course of the pro- 
ceedings several bills of costs have been sent in at 
different times by the solr., it is always a question 
of fact whether they were sent in as final bills 
for work done up to the occurrence of any such 
break in the litigation, so as to be separate bills 
& therefore not liable to taxation aftw the lapse 
of twelve months, or whether they were merely 
statements of account or portions of one entire 
bill, so as to make the whole liable to taxation if 
the last parti has been delivered within twelve 
months of the application to tax. 

Primd fade a solr., when he is retained by the 
client, undertakes to finish his client’s business. 
As to business which is not a common law action, 
but which may bo a suit in equity, lengthy either 
by reason of the number of the parties or by reason 
of its comprehending a variety of really inde- 
pendent litigation, there may be natural breaks 
(Bowen, L.J.). — Re Romer & Haslam, [1893] 
2 Q. B. 286 ; 69 L. T. 647 ; 42 W. R. 61 ; 4 R. 
486 ; sub nom. Re Romer, Ex p. Snell, 62 L. J. 
Q. B. 610, 0. A. 

Annotation Underwood & Piper v. Lewis, [1894] 

2 Q. B. 308. 

417. Retainer continues until countermanded.] 

— Where authority was given to an attorney to 
protect deft, from arrests, & before the authority 
was countermanded, the attorney gave an under- 
taking to put in bail for deft. ; the ct. would not 
set aside the proceedings on behalf of deft., although 
he disclaimed the authority of the attorney. 

If a party gives a general authority to an 
attorney to sict for him, that authority continues 
in force until it is countermanded {per Cur.). — 
Buckle v. Roach (1819), 1 Chit. 193. 

418. Notwithstanding subsequent Incapa- 

city of party to attend to business.] — solr. 
who has been instructed by deft, to defend a suit 
for him can properly continue to do so, although 
deft., through an attack of paralysis, has become 
incapable of attending to matters of business. — 
Stebi. V. Cobb (1863), 1 New Rep. 302 ; 11 W. R. 
298. 

419. — “.] — When once a good retainer has 
been given at the commencement of an action 
something definite, clear & precise is required to 
withdraw that retainer & to get rid of the 
indivisible effect of that retainer (Cozens-Hardy, 
L.J .). — Re Wingfield & Bi.bw, [1904] 2 Ch. 665 ; 
73 L. J. Ch. 797 ; 91 L. T. 783, C. A. 

Annotations : — Kentd. Sheppard v. Sheppard, [1905] P. 

185 ; Gilroy v. Gilroy (1914), 58 Sol. Jo. 378. 

420. Whether retainer continues beyond Judg- 
ment.] — Lawrence v. Harrison (1654), Sty. 426 ; 
82 B. R. 833. 

Annotations : — Oolud. Bevins v. Hulme (1846), 15 M. Sc W. 

88. Apld. De la Pole v. Dick (1885), 29 Ch. D. S51. 

Eefd, Bagloy v. Maple (1911), 27 T. L. R. 284. 


PART IV. SECT. 1. SUB-SECT. 4.— A. 

412 i. Retainer entire contract.) — The 
employment of a solr. to conduct a 
cause forms an entire contract. — 
Ba,kton V. Aixan (1877), 3 N. Z. Jur. 

N. S. 40.— N.Z. 

420 i, Whether retainer continues be- 
yond judffTnent.) — A solr.’s authority 
to act determines on the convlotloa 
beliig mode. — PBNOiiJ.r v. Penqilly, 
[1926] 8. A. 8. R, 844.— AUS. 

420 11. .1— Sbaeson V . Smalt. 

(1848), 6 U. O. R. 259.— CAN. 

420 111. .] — A retainer to prose- 

cute an action does not terminate w’hen 


the judgment is obtained, but makes 
it the duty of the attorney or solr. 
without further Instruotlon to pro- 
oeod after judgment. Sc endeavour 
to obtain the fruits of the recovery. — 
Hetx V. Pun Pono (1890), 18 S. C. R. 
290.— CAN. 

420 iv. .] — ^The employment of a 

solr. to bring or defend an action sub- 
ject possibly to his right to olaim pay- 
ment of his costs on judgment being 
given, does not terminate on the giving 
of jxidgment, so long as anything re- 
mains to be done wmoh it is the aolr.’s 
duty xmder his retainer to do for his 
client’s protection; Sc even. In the 


absence of such duty, where he does 
not eleot to treat the contract as then 
at an end, but under his oUent’s in- 
structions acts for him thereafter in 
subsequent prooeedings oonseqnent 
upon the judgment, there is a oon- 
tmuatlon of such original oontraot. — 
Millab o. Kanaot (1903), 5 O. L. R. 
412.— CAN. 

420 V. .] — Dunbbaok v. Dun 

BRACK (1903), 40 N. 8. R. 623. — 
CAN. 

420 vi. .1 — Sandford V. Porter 

& Wainb, [19121 8 I. R. 651.— IR. 

b. To receive notice of aps>eal,] 

B 2 
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Solicitors* 


— Retainer: Svb-aect. 4, u4., J?., C. i&D, (a).] 

421. .] — Pltf. bemx charged in execution 

for ci^ts on a verdict obtained by three several 
defts.. two of them signed a note for his sixpences, 
& the attorney who conducted the cause signed 
for the tliird, who was abroad, but without any 
authority from him ; — Held : such note was 
insufdcient, as the authority of the attorney 
determined on final judgment being signed. — 
Macbeath V. Ellis (1828), 4 Bing. 678 ; 130 
E. R. 801 ; svb nom. Macbeath v. Cooke, 1 Moo. 
& P. 613 ; 6 L. J. O. S. C. P. 124. 

Annotaiion : — Held. Butler v. Knight (1867), 16 L. T. 621. 

422. — — .] — Qu. : whether the retainer of a 
solr. by an official assignee, who was reap, to a 
petition to the comr., extends to an appeal from 
Ids decision. — Re Bowers, Ex p. Owen (1861), 4 
De G. & Sm. 361 ; 20 L. J. Bey. 14 ; 16 Jur. 983 ; 
64 E. R. 866. 

428. .] — So long as any order made in the 

action is not worked out, or so long as anything 
remains for working out the judgment, the solr. 
on the record remains the solr., & the trial of the 
action does not terminate that relation (Chitty, J.). 
— Callow v. Young (1886), 66 L. T. 643. 

Annotations: — Mentd. D. tJ. A., [1900] 1 Ch. 484 ; Re 

Launder, Launder v. Ilichords (1908), 98 L. T. 554. 

424. .] — Notice of appeal against an 

application order was served upon the solr. who 
had appeared for the mother on the hearing of the 
application for the order at petty sessions, & such 
service was accepted by him on her behalf : — Held : 
his retainer as solr. having come to an end upon the 
making of the order, he had no authority to accept 
service of the notice of appeal & there was no 
valid service of such notice. — R, v. Oxfordshire 
JJ., [1893] 2 Q. B. 149 ; 02 L. J. M. C. 156 ; 69 
L. T. 368 ; 67 J. P.712; 41 W. R. 615 ; 9 T. L. R. 
520 ; 37 Sol. Jo. 680 ; 4 R. 482, C. A. 

Annotation : — B«fd. Godman v. Crofton, [1914] 3 K. B. 803. 

426. Solicitor expressly discharged — & new 

solicitor appointed.] — By order on further con- 
sideration deft, was ordered to pay money into ct. 
which was then to be carried to the credit of an 
action for administering the estate of a testator 
whose extrix. was pltf. in the present action. 
Deft, went abroad without complying with the 
order. On appeal the order was varied by order- 
ing deft, to pay the money to pltf. who was then 
to pay it into ct. in the administration action, 
such an order being capable of being better enforced 
against deft.’s property than the order as originally 
framed. The notice of appeal was served on deft.’s 
solr. who stated that they hod ceased to act for 
him but they were stiU his solr. on the record ; — 
Held : as the order on further consideration had 
not been worked out ; they stiU represented him 
& that service of the notice on them was good 
service, Qu. : whether the solrs. on the record do 
not continue to represent their client until the 
expiration of the time allowed for appealing. 


Until the judgment has been worked out, there 
is a duty imposed on the solr. on the record to 
defend his client against any improper steps taken 
for the purpose of enforcing the judgment. Until 
that time, therefore, the solr. on the record must 
be taken, as between him & the opposite party, to 
represent the client, unless the client not only 
discharges him but substitutes another solr. on 
the record (Cotton, L.J.). — De la Pole (Lady) v. 
Dick (1886), 29 Ch. D. 361 ; 64 L. J. Ch. 940 ; 
62 L. T. 467 ; 33 W. R. 685, C. A. 


AnnoiaHons : — ^Exitld. & Distd. R. v. Oxfordshire JJ., 
[1893] 2 . B. 149. PoUd. Bagley v. Maple (1911), 27 

T. L. R. 184. Mentd. Robinson v. Galland (1889), 60 
L. T. 697 Re Greer, Napper v. Fanshawe, [lo95] 2 Oh. 

oi 7 


426. Time for appealing expired.] — At 

the trial of an action pltf., who was a married 
woman, did not appear, & judgment was entered 
for defts. with costs which were to be payable out 
of her separate estate. The only" property to which 
pltf. was entitled was the mcome under her 
marriage settlement, which she was restrained from 
anticipating. Defts.’ solrs. thereafter wrote to 
pltf.’s solrs. informing them that the taxing 
master’s certificate had been obtained, & inquiring 
whether they had any instructions as to payment 
of the costs. Pltf.’s solrs. replied that they had 
no instructions in the matter, & that they did not 
know pltf.’s whereabouts. Subsequently, <fc after 
the time for appealing from the judgment had 
expired, defts. served notice on pltf.’s solrs. that 
they intended to apply for payment of defts.’ 
costs out of the income due to pltf. under her 
marriage settlement, & for the appointment of a 
receiver of her income up to the amount of the 
costs : — Held : the notice of motion was properly 
served on pltf.’s solrs., who were the solrs. on the 
record. — B agley v. Maple & Co., Ltd. (1911), 


27 T. L. R. 284. 


427. Intervening bankruptcy of party retaining 
— Continuation of retainer by trustees in bank- 
ruptcy — Liability for costs.] — If A., having em- 
ployed an attorney to defend an action, assign his 
property to trustees for the benefit of his creators, 
& the trustees direct the attorney to go on with the 
defence, they ore liable to pay the attorney for 
what he does after they directed him to go on, but 
are not liable for the bygone business, unless there 
be an agreement in writing to make them so. — 
Becke V. Penn (1836), 7 C. & P. 397, N. P, 

42S. Whether retainer continues until expiration 
of time for appeal.] — De la Pole (Lady) v. Dick, 
No. 425, ante. 

429. Agreement that costs to be payable out of 
fund in suit — Retainer continues until fund In 
court available.] — An agreement with an attorney, 
that he shall get his costs out of the fund in the 
suit, implies the condition that he is continued in 
the conduct of the suit until there is a fund in ct. 
available for costs. — Hollings v. Booth (1860), 
2 F. & F. 220, N. P. 


— ARTHtmv. Neison (1898), 6 B. C, R. 
316.— CAN. 


0 . ,] — Where there is 

nothing remaining to be done or worked 
out in a ct. appealed from, even as 
to costs, the retainer of the respon- 
dent’s solicitor is at an end, & service 
of the notice of appeal on him Jb 
entirely unauthorised, because he has 
no authority to receive it.— S under 
Singh v. MacRak (B. c,), [1922] 2 
W. W. R. 392 : 65 D. L. R. 392.— QAN. 

d. .] — R. V. Leitrim JJ., 

[1900] 2 1. R. 397.— IR. 


e. Where client ordereA to pay 

costs persoTutUy to other parties .] — 
WhOTe the decree in the suit for which 


the attorney was retained, directed 
that the client should personally pay 
to other parties certain costs to bo 
taxed : — Held : the attorney's autho- 
rity continued after Judgment 6c 
covered the taxation of these costs, 
& the retainer was not at an end until 
the issue of the allocatur . — Atui. 
Chundkr Guosk V . Lakshman Chttn- 
PER Sen (1909), I. L. R. 36 Calc. 
609.— IND. 

f. Ex parte application for termi- 
nation — By solicitor. 1 — Although a 
solr. may for suffleient cause, by 
notice to bis client, terminate the 
connection between them, the ot. will 
not make an order for that purpose 
upon the ex parte application of the 


solr. — B icker v. Ansbll (1859), 1 
Ch. Ch. 367.— CAN. 

J f. Oremnds for termination — Solicitor 
ing contrary to interests of client .] — 
Gwipijm V Dawson Ei^kotrio Light 
& Power Co. (Y. T.) (1907), 6 W. L. R. 
800.— CAN. 

h. Right of client to terminate re- 
tainer uHthout notice .] — When a soli- 
oitor Is retained ho may be discharged 
by the client at any time without 
notioe, Sc the fact that there has been 
an agreement as to the mode ot his 
remimeration does not take away this 
right from the client. — Fitoh v. Foot 
Frances Puif Sc Paper Co., I/to., 
[1927] 4 D. L. R. 811 ; 61 O. L. R. 
252.— CAN. 
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480. JRemoval of name ai solleltor on record — 
Whether court may order.] — Db Mora v. Concha, 
He Ward, Mills, Witham & Lambert, [1887] 
W. N. 194. 

431. .] — Be Seymour, Seymour v. 

Seymour (1888), 34 Sol. Jo. 361. 

482. Litigation conducted in name of third 
party — ^Retainer by nominal litigant — Injunction to 
prevent withdrawal.] — ^A nominal deft, ag^ed to 
allow the person really interested in the litigation 
to conduct the defence in his name upon being 
indemnified against costs, & in pursuance of such 
agreement gave a retainer to the solr. of the person 
so interested to act as solr. in the action & any 
appe^ therefrom : — Held : he was not entitled 
to withdraw the retainer at any stage of the pro- 
codings, & an injxmction was granted to restrain 
him from so doing. — Montports v. Marsden, 
[1896] 1 Ch. 11 ; 64 L. J. Ch. 62 ; 71 L, T, 620 ; 
12 R. 193. 

B. Effect of Death. 

433. Death of client — Whether retainer ter- 
minated.] — Whitehead v. IjORD, No. 467, poat. 

434. Great delay in prosecution of 

suit.] — ^After considerable delay in the prosecu- 
tion of a suit, the solr. of a deceased party was 
served with a notice of motion : — Held : his duty 
to the ct. rendered it proper for him to appear on 
the motion. — Chalie v. Gwynne (1846), 9 Beav. 
319 ; 60 E. R. 367. 

435. Delay in receipt of notice of 

death.] — In the course of divorce proceedings the 
husband died, but liis aolrs. had no notice of his 
death for three weeks. The registrar on taxation 
disallowed all items of costs incurred subsequent 
to his death : — Held : the registrar ^as right in 
disallowing such costs, as the retainer ceased on 
the death of the client, notwithstanding the fact 
that the sohs. received no notice of such death for 
throe weeks after. — P ool v. Pool (1889), 58 
L. J. P. 67 ; 61 L. T. 401. 

486. Action continued by executors.] 

— Re Bentinck, Bentinck v. Bentinck (1893), 37 
Sol. Jo. 233. 

437. Death of solicitor — Appointment of new 
solicitor — Necessity for notice to opposite party.] — 

Upon the death of the attorney in the cause, notice 
must be given to the opposite party of the appoint- 
ment of the new attorney, before he can proceed 
in the cause. — Ryland v. Noakes (1808), 1 Taunt. 
342 ; 127 E. R. 865. 

C. Effect of Lunacy. 

438. Insanity of client — Terminates retainer — 
Although solicitor without notice of insanity.] — 

Whore an authority given to an agent has without 
his knowledge, been determined by the death or 
lunacy of the principal, &, subsequently, the agent 
has, in the belief that he was acting in pursuance 
thereof, made a contract or transacted some 
business with another person, representing that, 
in so doing, he was acting on behalf of the principal, 
the agent is liable, as having impliedly warranted 
the existence of the authority which he assumed 
to , exercise, to that other person, in respect of 
damage occasioned to him by reason of the non- 
existence of that authority. 

Solrs. were instructed by a client to conduct 
his defence to an action which was then threatened 
& was afterwards commenced against him. Before 


the commencement of the action the client became, 
8c was certified as being, of unsound mind. In 
ignorance of his unsoundness of mind, & of his 
having been so certified, the solrs. entered an 
appearance for him in the action, & delivered a 
defence, to which pltf. replied, & other inter- 
locutory proceedings took place In the action. 
Subsequently, the action not then having come to 
trial, pltf.’s solr. was informed that deft, had been 
certified as being of unsound mind ; & an applica- 
tion was made on behalf of the pltf. at chambers 
for an order that the appearance & all subsequent 
proceedings in the action should be struck out, & 
that the solrs. who had assumed to act for deft, 
should be ordered personally to pay pltf.’s costs of 
the action up to date, on the ground that they had 
so acted without authority. The master made 
an order that the appearance & subsequent 
proceedings in the action should be struck out, 
out refus^ to make an order for payment of 
pltf.’s costs by the solrs. personally, which refusal 
was on appeal affirmed by the judge at chambers ; 
— Held : the solrs. who nad taken on themselves 
to act for deft, in the action had thereby impliedly 
warranted that they had authority to do so, & 
therefore were liable personally to pay pltf.’s costs 
of the action. — ^Y onge v. Toynbee, [1910] 1 K. B. 
215 ; 79 L. J. K. B. 208 ; 102 L. T. 57 26 T. L. R. 
211, O. A. 

Annotaiions : — Re!d. Slmiuons t. Liberal Opinion, Re Dunn, 

[1911] 1 K. B. 966 ; Fem6e v. Gorlltz, [1915] 1 Ch. 177 ; 

Edwards v. Porter, [1925] A. C. 1. Mentd. Haxby v. 

Wood Advertising Aeoncy (1913), 109 L. T. 946 ; Re 

Wingfields, [1923] 2 K. B. li2. 

439. Except as to matters conse- 

quent on lunacy.] — Deft., who carried on business 
in the name of a firm apparently consisting of 
more than one person, was sued in her firm name ; 
the writ was served at her place of business upon 
the manager according to R. S. C., Ord. 9, r. 6a ; 
& judgment signed in default of appearance. At 
the time of the service of the writ she was of 
unsound mind & confined in an asylum, but this 
was unknown to pltf. ; — Held : the judgment must 
be set aside, as the writ ought to have & had not 
been served under R. S. C., Ord. 13, r. 1. 

As for the objection that the solrs. are not 
quahfled to appear for the lunatic, there is no doubt 
that they were authorised to act when she was first 
taken ill, & I think that the retainer would extend 
to enable them to take such steps as became 
necessary in consequence of her lunacy (Grove, J.). 
— ^Fore Street Warehouse Co. v. Durrant 
(1883), 10 Q. B. I). 471 ; 62 L. J. Q. B. 287 ; 48 
L. T. 531 ; 31 W. R. 765, D. C. 

D. Abandonment. 

(a) In General. 

440. Right of solicitor to abandon.] — Anon. 

(1661), I Sid. 31 ; 82 E. R. 952. 

Annotation : — Consd. Vansandau «. Browne (1832), 9 Bing. 

402. 

441. .] — A solr. cannot on his own sug- 

gestion withdraw himself from his client.] — 
V. (1843), 2 L. T. O. S. 116. 

442. Necessity for reasonable cause.] — 

An attorney is not compelled to proceed to the 
end of a suit in order to be entitle to his costs, 
but may, upon reasonable cause &; reasonable 
notice, abandon the conduct of the suit, 8c in such 
case may recover his costs for the period during 
which he was employed. — ^Vansandau v. Browne 


PART IV. SECT. 1, SUB-SECT. 4.-~C. 

488 i. Inmmttu of client — Termimte$ retainer — Although eolicUor udthout notice of 47Matti<y.]— GROSK v. Baxk or New 
South Waues (1910), 11 S. R. N. 3. W. 24 ; 27 N. S. W. W. N. 145.— AUS. 
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SOLIOITOES. 


Sect. 1. — Betainer: Svb-ted. 4, I>. (a) <fc (6), -g.] 

(1832), 9 Bing. 402 ; 1 Dowl. 716 ; 2 Moo. & S. 
643; 2 L.j70.P.34; 131B.R.607. 

AwnotcMonB : — Oonsd. Hanria v. Osbourn (1834), 2 Cr. & M. 

688. AjUd. Underwood 6c Piper v. Lewis, [1894] 8 Q. B. 

806. Betd. Re Westrop 6c (Jooksldfire, Ex p. Moore (1846). 

De 0. 173 ; Llakey v. Lnoas (1863), 14 C. N. S. 491. 

448. .] — (1) A solr. may refuse to 

continue in the conduct of a suit upon sufficient 
grounds, &, upon his giving up the suit before it 
& concluded, upon good grounds, he may sue his 
client for the costs incurred during the time being 
employed. 

(2) Counsel’s opinion is not necessarily a justi- 
fication of a solr. for the course he adopts in the 
conduct of a suit. — ^B ryan v. Twigg (1834), 3 
L. J. Ch. 114. 

4 44. .] — Ukderwood, Son & Piper 

V. Lewis, No. 416, ante. 

446. What amounts to reasonable 

cause.] — ^Lawrencb v. Potts, No. 466, post. 

446. Necessity for reasonable notice.] — 

Vansandau V. Browne, No. 442, ante. 

447. .] — Where a client employs an 

attorney to conduct a suit, it is an entire contract 
to carry on the suit to its termination, & determin- 
able by the attorney only on reasonable notice ; 
& where no such notice has been given, Stat. 
Limitations is no bar to that part of the demand 
which is for business done more tlian six years 
before the commencement of the action by the 
attorney for business done in the suit, which was 
not brought to a termination till within six years 
of the commencement of the action. — =-H arris v. 
Osbourn (1834), 2 Cr. & M. 629 ; 4 Tyr. 445 ; 3 
L. J, Ex, 182 ; 149 E. R. 912. 

Annotatioiui ; — Apld. NichoUa «. Wileon (1843), 2 Dowl. N. S. 

1031 ; Whitehead r. Lord (1862), 7 Exoh. 691. Oonid. 

Re Hall & Barker (1878), 9 Ch. D. 638 ; Re Romer & 

Haslam, [1893] 2 Q. B. 286. Apld. Underwood & Piper v. 

Lewla, L1894] 2 Q. B. 306. Reid. Robins v. BridKe (1837), 

6 Dowl. 140 ; Harris v. Quine (1869), L. R. 4 Q. B. 663. 

448. .] — As a general rule an attorney 

cannot abandon a suit before its determination 
without giving his client reasonable notice, though 
particular circumstances may justify him in so 
doing. — N icholls v. Wilson (1843), 2 Dowl. 

N. S. 1031 ; 11 M. & W. 106 ; 12 L. J. Ex. 266 ; 
162 E. R. 734. 

AnnotaRon : — Bold. Whitehead v. Lord (1862), 7 Exch. 091. 

449. .J — Underwood, Son & Piper 

V. Lewis, No. 416, ante. 

amounts to reasonable 
notice.] — ^An attorney is bound to carry on a suit 
to its termination, uffiess he give reasonable notice 
to his client of his intention to retire from the 
further conduct of it. 

An attorney who had been retained to conduct 
the defence of an action brought against a party, 
obtained a verdict for his client ; a rule for a new 
trial was subsequently obtained, but two assizes 
having passed without any further step being taken 
by pltf. to proceed to a second trial, the attorney 
sent in liis bill of costs, which deft, promised to 
pay : — Held : this was reasonable notice to ids 
client of his intention to determine the contract 
between them & to retire from the further conduct 
of the suit, & the promise to pay the bill was a 
concurrence by deft, to the termination of the 
relation of attorney & client which had subsisted 
between them. — S mith v. Rocke (1846), 6 L. T. 

O. S. 248. 


Where no funds provided.]— -fi'ee Sub-sect. 

4, D. (5), poet. 

Effect on action for costs.] — See Part X., Sect. 8, 
Bub-seot. 1, voet. 

Effect on lien for costs.] — See Part X., Sect. 9, 
poet. 

(b) Provision of Funds. 

451. Right of solicitor to abandon— Unless 
funds provided.] — A clerk in ct. & solr. refusing to 
continue the conduct of a cause imtil his fees are 
paid, ordered to produce an office copy of the bill 
to be marked. — ^M aynk v. Hawkey (1818), 3 
Swan. 93 ; 36 B. R. 786, L. 0. 

452, .] — An attorney who has under- 

taken a cause, is not bound to proceed wit^ut 
adequate advances from time to time by his client, 
for expenses out of pocket ; &, therefore, the ct, 
will not compel an attorney, even after notice of 
trial, to carry the cause into ct., unless the client 
supply him with sufficient funds to pay the 
expenses out of pocket thereby incurred. — 
Wadsworth v. Marshall (1832), 2 Cr. & J. 666 ; 
1 L. J. Ex. 250 ; 149 E. R. 279. 

Annotation : — Reid. Harris r. Quino (1869), L. R. 4 Q. B. 

653. 

463. — — -•] — Where a solr. applied to liis 

client for funds to carry on a suit, &> upon the 
client not furnishing any, declined to continue to 
conduct the litigation, & the client appointed 
fresh solrs. : — Held : this was a discharge by the 
solr., & he might be called upon to deliver to the 
new solrs. the papers relating to the matters in 
question in the suit, on their undertaking to hold 
them without prejudice to his lien, &; to return 
them undefaced within twelve days after the 
conclusion of the suit, & to allow the former solr. 
access to them for the purpose of carrying on an 
action for liis costs. — R obins v. Goldingham 
( 1872), L. B. 13 Bq. 440 ; 41 L. J. Ch. 813 ; sub 
nom. Robins v. Goldingham, Re Suckling, 25 
L. T. 900 ; 20 W. R. 277. 

Annotations : — FoUd. Bluck r. Loverin^ (1886), 35 W. R. 

232. Brtd. Rc Marie Rose Gold Mining Co. (1896), 40 

Sol. Jo. 637 ; Rc Hawkes, Ackerman v. Lockhart, [1898] 

2 Ch. 1. 

464, — .] — Where a solr. applied to his 

client for funds to car^ on a suit under a special 
stipulation in the retainer that such fimds should 
be supplied, & on the client refusing to pay, 
declined to continue the suit or deliver up the 
papers until his taxed cost were paid : — Held : 
this was a discharge by the solr., & he might be 
called upon to deliver to new solr. the papers 
relating to the matters in question in the suit. — 
Bluck v. Lovering & Co. (1886), 35 W. R. 232. 

455. Necessity for reasonable notice.] 

— ^An attorney who has given notice that he will 
not go on with a cause in the Ct. of Ch. without 
being supplied with money, has a right to desist 
from it, & may recover for the work done up to 
that time. — R owson v. Earle (1829), Mood. & M. 
638, N. P." 

Annotation: — Oonsd. Vansandau v. Browne (1832), 9 Blngr. 

402. 

466. -.] — (1) An attorney, who 

has commenced an action for his client, has a 
right to refuse to go on without an advance, of 
monev on account, provided he gives his client 
sufficient notice of hm intention to enable him to 
make the required provision. 


PART IV. SECT. 1, SUB-SECT. 4.- 
D. (fc). 

451 I. Right of solieiior to abandon — 
UnUsa ftmda provided.] — Having once 
undertaken the oonduot of a case, an 
attorney is bonnd, whether the oUeut 


Is rich or poor, to prosecute the ease 
with due dlligenoe ; & he cannot say 
that, unless a lam sum is paid to hhn, 
he Mill not continue to oonduot the 
c5ase. — A tul CThundsb MooEKBjaB 
V. SosHi BmrsHAN Mulwck (1901), 


1. L. R. 20 C!alc. 63 ; 6 C. W. N. 213. 
— IND. 

461 ii. .] — A firm of attor- 

neys reused to proceed further in the 
oonduot of a suit, unless their clients 
paid them ae promised a oertain sum 
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(2) U an attorney hae reasonable & probable 
grounds for commencing an action, & desi^ from 
prosecuting it, because he afterward di^vers 
that the cause cannot be successfully proceeded 
with, he is entitled to recover his costs from his 
client. — ^X jAWHBkob v. Potts (1834), 6 C. & P. 428 ; 
172 B. B. 1306, N. P. 

457. .] — ^Ab a general rule, an 

attorney or solr., retained to conduct a suit, is 
under the obligation to carry it on to its tenuina- 
tion, A he cannot sue for his bUl of costs imtil that 
period has arrived. He may, however, give a 
reasonable notice to his client to supply Wm with 
adeqiiate fimds ; & in case of refusal, he may sue 
him for his costs. The retainer is also determined 
by the death of the client. 

A solr. was retained in a Chancery suit in which 
his client was a deft., & an order was made by the 
ct. that a supplemental bill should be died, to 
make certain persons, next of kin, parties to the 
suit ; no decree was ever made, nor was there any 
further step taken in the suit. Upwards of ten 
years after this order had been made, the solr.’s 
client died : — Held : in an action by the solr. 
against the representative of the client for his bill 
of costs up to the time when the order was made, 
the debt was not barred by Stat. Umitations. — 
Whitehead v. Lord (1852), 7 Exch. 691 ; 21 
L. J. Ex. 239 ; 19 L. T. O. 8. 113 ; 155 E. R. 1126. 

Annoiaiiorm ; — Oontd. Unddrwood & IMper v. Lewis, [1804] 

2 Q. B. 306. Befd. Stokes v. Trumper (1855), 2 K. & J. 

232 : He Cartwrltrht (1873), L. 11. 18 Eq. 409 ; He HaU & 

Barker (1878), 0 Ch. D, 538 ; Beck v. Pierce (1889), 23 

Q. B. D. 316. 

45 g, .] — Ward v. Davis (1882), 

73 L. T. Jo. 180. 

459. What amounts to reason- 

able notice.] — ^An attorney may refuse to proceed 
with a cause, unless he be supplied with funds ; but 
he must give reasonable notice to that effect. 
Therefore, where on the commission day of the 
assizes, he said that he should not deliver briefs 
till pltf. gave him money to fee counsel, that was 
held not to be sufficiently reasonable notice to 
entitle iiim to abandon the case, because he had 
received no money ; although pltf. promised to 
return & bring the money, but did, not, before the 
cause was called on. — IIoby v. Built (1832), 
3 B. & Ad. 350 ; 1 L. J. K. B. 121 ; 110 E. R. 131. 

460. .] — I^wis V. Knox 

(1850), 15 L. T. O. 8. 141. 

461. Question of fact for 

Jury.] — Generally, the attorney who commences 
an action for a client must conduct it to its termi- 
nation ; but he may refuse to proceed with it 
unless provided with funds. 

If he so refuses, he must give his client reason- 
able notice of his intention to do so. Whether 
the notice is reasonable is a question for the jury. 

An attorney is not responsible for the conduct 
of the cause at the trial ; he cannot control the 
discretion of counsel. — Kinodon v. Wilton (1852), 
18 L. T. O. 8. 228. 

462. Agreement not to require 

funds.] — (1) Where a solr. agrees with his client to 
carry on a suit without requiring to be supplied 
with funds up to hearing, that means the original 


hearing ; & subsequently to that period he has a 
right w) refuse to proceed without funds ; but 
he has no right to withhold the papers from 
another solr. to conduct an appeal. 

(2) An order to change solm. is the dischazge of 
the solr. by the client. — ^Webster v. Lb Hunt 
(1801), 25 J. P. 661 ; 9 W. R. 804. 

463. Dispute as to mode of remuneration,] 

— ^A dispute liaving arisen as to the mode & 
extent of a solr.’s remuneration, he refused to pro- 
ceed in the cause until it had been settled. The 
solr. was ordered to deliver up the papers in the 
cause to the new solr., upon his imdertaking to 
proceed with due diligence & to hold them subject 
to the existing lien thereon. 

A client, when he retained a solr., expressed 
himself dissatisffed with the usual mode of remune- 
rating Bolrs., but no definite arrangement was 
made as to any other mode of remuneration. 
Subsequently the solr., in a letter to the client, 
stated that “ until I have the pleasure of seeing 
you, & of finally making some general & well 
understood arrangement with you on the subject 
of costs, it shall be understood on my part, that 
beyond costs out of pocket, I have no claim upon 
you personally.” No arrangement was ever m^e, 
though the subject was often alluded to by the 
solr. : — Held : this did not amount to a con- 
cluded agreement by the solr. to claim nothing as 
of right but costs out of pocket. — Wilson r. 
Emmett (1854), 19 Beav. 233 ; 62 E. R. 338. 

E, Change of Solicitor. 

See R. 8. C., Ord. 7, r. 3. 

464. Application by solicitor — Without consent 
of client — Application granted.] — De Mora v. 
Concha, Be Ward, Mills, Witham & Lambert, 
[1887] W. N. 194. 

465. Application refused.] — He 

Seymour, Seymour v. Seymour (1888), 34 Sol. 
Jo. 301. 

466. Change must be regular — Necessity for 
notice.] — Rush v, Riggs (1729), 1 Bam. K. B. 187 ; 
94 E. R. 128. 

407 . Except where party called on to 

show oause.] — A party called on to show cause 
may oppose the rule in person, or by a new 
attorney, without notice to the other party of the 
order to change his attorney. — ^Loveorove v. 
Dymond (1812), 4 Taunt. 669 ; 128 E. R. 493. 

Annotation: — B^d. Doo d. Bloomer v. Bransom (1838), 1 

Will. WoU. & H. 193. 

468. Necessity for strict proof of irregu- 

larity.] — The objection that the attorney, from 
whom a notice has been received, is not the 
attorney who commenced an action, & that there 
has been no order for a change of attorney, is of 
the strictest nature, & must be clearly made out. 
Upon a trial, a verdict had been foimd for deft. 
Pltf. obtained a rule for a new trial, upon payment 
of costs. The costs were not paid for ten years. 
In the interim pltf.’s attorney died, & a new 
attorney took his place. A term’s notice was 
given of an application to the ct. to discharge the 
rule for a new trial ; the notice being given by an 
attorney, & named in the record, who described 


on account of oosts inourrod: — Held: 
by ao doing the attorneys dlsohamd 
tbemaelres. — Mahicshpuk Coal Co., 
Ltd. V. Jatindra Nath Gupta (1912), 
I. L. R. 40 Oalo. 380.— IND. 

PART IV. SECT. 1, SUB-SECT. 4.— E. 

k. AMilioation hv *oHcitor — Without 
consent of ctient — On ground of non- 
pagmmi of coiirf /eea.l— An orqOT for 
a change of attorney ought not to be 


made on the mere application of the 
attorney, on the around that he is 
unable to proceed In the suit in oon- 
sequenoe of non-i»ayinent of ct. fees. 
Whore such an order bad boon nuado 
& acted upon, & it did not appear 
that the client was aware of the dis- 
ability of the attorney at the time he 
oommenoed the suit, the ot. refused 
to set it aside. — K elly v. Dow (1858), 
4 All. 266.— CAN. 

SALAR JUNG LIBRARY 


1. Change must be regular — Neces- 
sity for order of court. 1 — On an appeal 
from a master’s report It was objeoted 
that the solrs. appealing were not the 
solrs. who proved the claims before 
the master : — Held : the solr. might 
be changed without order, that being 
an English praotioe in 1837, & there 
being m this province no order to the 
contrary. — Bailey v. B^uley (18CC), 
2 Ch. Ch. 67.— CAN. 
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Sect, 1. — Betainer : Svb-aect 4i^E,6lcF, ; syb-aect. 5.] 

himaftif as agent for the above-named deft, t — 
Held : pltf. could not object to the sufficiency of 
the notice, unless he could prove distinctly that no 
change in deft.’s attorney had been duly made, 
either in the lifetime of pltf.’s original attorney, or 
since his decease. — Lord v. Wardle (1840), 3 
0. B. 205 ; 16 L. J. C. P. 269 ; 7 L. T. O. 8. 229 ; 
130 B. K. 119. 

Annotation: — Mentd. Newton v. Boodle (1847), 3 C. B. 795. 

469. Necessity for order of court — Solicitor to 
assignee In bankruptcy.] — Where, at a first meet- 
ing, a creditor’s assignee is chosen, who there- 
upon appoints a solr. to act for him, &; such solr. 
accordingly acts in the conduct of the proceedings, 
the assignee cannot afterwards displace the sob., 
except by order of the ct., & upon payment of 
costs so incurred up to that period . — Me Davison 
(1806), 13 W. R. 840. 

470. .]— Pltf. is not at liberty to treat a rule 

nisi for a new trial as a nullity, & to sign judgment 
because it has been obtained by a new attorney, 
without an order to change the attorney having 
been previously had. — Dob d. Bloomer v. Bran- 
SbM (1838), 1 Wm. Woll. & H. 103 ; 2 Jur. 700. 

471. .] — rule nisi for a new trial, ob- 

tained by a new attorney without an order to 
change the attorney is irregular, & will be dis- 
charged, though a motion for that piu'pose is not 
made until two terms have elapsed. — Doe d. 
Bloomer v. Bransom (1838), 1 Will. Woll. & H. 
314 ; 2 Jur. 808. 

472. Omission to flie notice of change — Right to 
recover subsequent costs.] — A party to an action 
changed his sob. before the trial, but by a slip no 
notice of such change was filed under E. S. C., 
Ord. 7, r. 3 : — Held : this did not prevent such 
party from recovering from the other side the 
costs incurred after such change. — Norris v. 
Bailey (1893), 02 L. J. Q. B. 338 ; 37 Sol. Jo. 
288 ; 6 R. 313, D. C. 

Annotation : — Reid. Maaon v. Grlgg, [1909] 2 K. B. 341. 

473. Amounts to termination of retainer.] — 
Webster v. Le IIunt, No. 402, ante. 

474. Whether change conditionai on payment 
of costs of first solicitor.] — ^An order for changing 
a sob. in an action is not to be conditional on 
payment of the costs of the original sob., imless 
under exceptional circumstances, as the rule in 
equity before Jud. Act, 1873 (c. 00), did not 
require such payment as a condition precedent to 
the change, & now, in accordance with Jud. Act, 
1873 (c. 00), s. 26 (11), the rule in equity must pre- 
vail. — Grant v. Holland (1878), 3 C. P. D. 180 ; 
20 W. R. 742 ; sub nom. Grant v. Holland, Be 
Nocton, 47 L. J. Q. B. 518. 

Annotation : — Mentd. Morton v. Palmer (1882), 9 Q. B. D. 89. 

476. Change after cause set down for trial — 
Duty to Inform associate.] — Where a change of 
sobs, has taken place after a cause has been set 
down for trial, it is the duty of the new sob. to 
inform the associate of the change, in order that 
the name of the sob. responsible for the conduct 
of the cause may appear on the record. — Hunt v. 
Fineburg (1889), 22 Q. B. D. 259 ; 68 L. J. Q. B. 
107 ; 00 L. T. 855 ; 37 W. R. 314 ; 6 T. L. R. 188, 
0. A. 


476. Costs received by first solicitor— Duty to 
ly over pro^rtionate part to new solicitor.] — 
ly an order of the ct. the costs to be incurred by a 

manried woman suing by her next friend in a 
future proceeding, were ordered to be paid to A. B., 
her sob. Pen(hng the proceedings, A. B. was 
discharged, & O. D. appointed sob. A. B. received 
the whole costs : — Held : the ct. had jurisdiction, 
on petition, to order A. B. to pay over to 0. D. his 
share of such costs . — Be Barnard, Exp. Bailey & 
Hope (1851), 14 Beav. la; 18 L. T. O. 8. 37 j 51 
B. R. 193. 

477. Right of new solicitor to documents.] — 

The sob. of a party, to whom the conduct of a 
cause has been committed by the master, is entitled 
to the use of the papers relating to the cause, 
which are in the possession of the sob. of the party 
from whom the conduct of the cause has been 
taken. — Bennett v. Baxter (1840), 10 Sim. 417 ; 
9 L. J. Ch. 137 ; 4 Jur. 60 ; 69 E. R. 070. 

Annotations : — CODSd. lie Hawkos, Ackerman v. Lockhart, 
11898] 2 Ch. 1. Refd. Slmmouds r. G. E. By. (1868), 3 
Ch. App. 797. 

478. Subject to lien of former solicitor.] — 

P., sob. for pltf. in a cause, agreed with pltf. not 
to sue him personally for the costs, but to rely 
on the fund sought to be recovered. P. was also 
mtgee. of three-fourths of the fund. P. having 
been arrested & lying in prison, an order was made 
upon a petition presented by pltf., that P. should 
deliver up the papers in the cause to pltf.’s new 
sob., the new sob. giving an undertaking to liold 
them, subject to the lien of P., & the new sob. 
& pltf. undertaking to abide by any order of the 
ct. respecting it. — Scott v. Penning (1846), 15 
L. J. Ch. 88 ; sub nom. Scott v. Fleming, 9 Jut. 
1086. 

479. .] — ^A client employing a firm 

of sobs, is entitled to the services of all the members 
of the firm, & a dissolution of partnership amounts 
to a discharge of the client. For the purpose of 
completing any business in hand at the time of 
discharging a client, the papers must be given up 
to his new sob., the lien of the former sob. reviving 
on the completion of the business. The former 
solr. is entitled to have a schedule of the documents 
so handed over, & the expense of preparing such 
schedule must fall upon the person requiring the 
papers. — R awtjnson v. Moss (1801), 30 L. J. Ch. 
707 ; 4 L. T. 619 ; 26 J. P. 601 ; 7 Jur. N. S. 
1053 ; 9 W. R. 733. 

480. .] — Where the assigned sob. of a 

pauper pltf. delayed to prosecute the suit, the ct. 
appointed new sobs, in lus place, & ordered him to 
deliver up to them, subject to his lien for costs upon 
taxation, all the papers in the suit. — Hannapord 

V. Hannaford (1871), 24 L. T. 80 ; 19 W. R. 429. 

481. What documents may be retained.] — 

A solr. is entitled to retain as his own property 
letters addressed to him by his client, & copies in 
his letter book of his own letters to the client, after 
the client^ has transferred the business to which 
such letters related to other solrs . — Be Wheat- 
croft (1877), 0 Ch. D. 97 ; 40 L. J. Ch. 009 ; 26 

W. R. 00. 

482. Charge by former solicitor for pre- 

paring schedule of documents.] — Rawlinson v. 
Moss, No. 479, ante. 


4741. Whether change conditional on 
payment of costs of fir A solicitor.] — The 
ot. will order a party’s Bollcltor to be 
changed without any condition as to 
paying the solicitor his costs. — Metsbs 
V. Robertson (1860), 1 Gr. 439. — 
CAN. 

47411. .] — OHASSKB JEMAP.UI V. 

Nassibuddin Mistry (1899), I. L. li. 


26 Calc. 769.- -IND. 

474111. .] — O’Dea V. O’Dea 

(1804), 1 Soh. & Lef. 315.- -IR. 

m. Change to one partner after 

dissolviion of partnertihip.] — Pltf. cad 
paid costs of a suit to A., of the firm 
of A. Sc B., his attome;ra. A. Sc B. 
dissolved, B. retaining the suit. Ap- 


plication to change attorney to A. 
granted, without any condition as to 
payment of costs. — S later v. Stoi>- 
DARD (1876), 6 P. R. 299.— CAN. 

n. Obtainable as of course on praecipe, ] 
— The common order to change the 
solr. Is obtainable as of course on preo- 
olpo. — Re Mylne( 1864), 1 Oh. Oh. 109. 
——CAN. 
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488 . ,] — solr. whose retainer is 

withdrawn & who prepares a schedule of the 
documents to be hand^ over to the new solr,, 
which is accepted by the latter, is entitled to charge 
for preparing the same. — Be Morgan (R. P.) & Co., 
[1916] 1 Ch. 182 ; 8i L. J. Oh. 249 ; 112 L. T. 
239 ; 69 Sol. Jo. 289. 

Dissolution of solicits partnership.] — See 

Nos. 484-487, post 

Notioe to produce served before change — ^No 
fresh notioe required after cnange.] — See Evidence, 
Vol. XXII., p. 245, No. 2230. 

Change of solicitor to infant — After attainment of 
majority.] — See Infants, Vol. XXVIII., p. 307, 
Nos. 1083, 1684. 

Effect on lien for costs.] — See Part VIII., Sect. 
6, post. 

F. Solicitors in Partnership. 

484. Dissolution of solicitor partnership — 
Client discharged.] — Where a party has employed, 
as his soli's, in a cause, a firm of two solrs. in 
partnership, the retirement from the business of 
one of such partners, under an arrangement with 
the other, operates as a discharge of the client by 
the solrs., & the client is thereupon entitled to 
require that the papers in the cause necessary for 
its prosecution shall be delivered up to his new 
solr., upon the usual imdertaking for saving the 
lien of the discharged solrs. — Griffiths v. 
Griffiths (1843), 2 Hare, 587 ; 12 L. J. Ch. 
397 ; 1 L. T. O. S. 12, 66 ; 7 Jur. 673 ; 67 E. R. 
242. 

Annotations ; — Consd. lie Falthfull, lie L. H. & S. C. Ry. 

(1868), L. R. 6 Eq. 325 ; He Rapid Road Transit Co.. 

11909] 1 Ch. 96. Reid. Wilson v. Kinraett (1854), 19 

Beav. 233 ; Rawllnson v. Moss (1861), 25 J. P. 661. 

485. .] — Rawlinson V. Moss, No. 

479, ante. 

486. — --.]— A solr. was also a partner 

in a mercantile firm which became bkpt. : — Held : 
the bkpcy. of the mercantile firm operated as a 
discharge of the solr.’s clients so as to entitle them 
to the delivery of their papers upon terms before 
the satisfaction of the lien. — Re Moss (1866), L. R. 
2 Eq. 345 ; 35 Beav. 626 ; 35 L. J. Ch. 654 ; 14 
L. T. 636 ; 12 Jur. N. S. 667 ; 14 W. R. 814 ; 65 
E. R. 1000. 

Annotation : — Comd. lie Rapid Road Transit Co., [1909] 

1 Ch. 96. 

487. — Evidence of cessation of Joint re- 
tainer.]- A. & B., attorneys, dissolve partnership. 
A client, with means of knowledge of that fact, con- 
tinues to instruct B. in a matter originally imder- 
taken by the firm. B., in an action against him 
by the client, may set off his subsequent bill of 
costs without proof of a fresh individual retainer 
in writing. The dissolution is evidence that the 
joint retainer has ceased. — Perrins v. Hill (1838), 
2 Jur. 858. 

488. Continued employment of one 

partner — No necessity for fresh retainer.] — 
Perrins v. Hill, No. 487, ante. 

480. Solicitor partner in mercantile firm — ^Dis- 
solution of firm — Discharge of solicitor’s clients.] — 
Be Moss, No. 486, ante. 


Sub-sect. 6. — Solicitor acting fob Both 

Parties. 

490. Whether solicitor entlUed to sot for both 
parties.] — ^Attorney committed &> removed from the 
roll for being ambidexter. — ^Mason’s Case (1673), 
Preem. K. B. 74 ; 89 E. R. 56. 

491. .] — Anon. (1702), 7 Mod. Rep. 47 ; 

87 E. R. 1085. 

492. .] — It is extremely undesirable Hiat 

the same solr. should appear for both parties, but 
the fact of another solr. being appointed by 
arrangement is not, per se a ground for assuming 

coUusion. — S v. S— - (1863), 1 New Rep. 

384 ; 8 L. T. 194 ; sub nom. Sandpord v. Sandpord, 

9 Jur. N. S. 898 ; 11 W. R. 336. 

493. Conflicting Interests arising.] — Howe 

V. Robinson (1890), Times, July 7. 

494. Quo warranto proceedings.] — ^If the 

relator of a quo warranto information & deft, 
employ the same attorney, the ct. will make a 
rule absolute to change the attorney for the 
prosecution, although there be no collusion between 
the parties, & the attorney intended to proceed 
bond fide to obtain the judgment of the ct. — R. v. 
Axderson (1839), 11 Ad. & El. 3 ; 3 Per. & Dav. 
2 ; 113 E. R. 312. 

496. Sale of land.] — If a solr., who is 

employed by a vendor to sell his estate, act also 
for the purchaser, he is to be considered his solr. 
in the transaction, though generally he employs 
another. — Y oung v. White (1844), 7 Beav. 506 ; 
13 L. J. Ch. 418 ; 3 L. T. O. S. 339 ; 8 Jur. 054 ; 
49 E. R. 1162. 

Annotation : — Mentd. Wro\it r. Dawos (1858), 25 Beav. 369, 

496 . ,] — & B. were clients of the 

same solr. M., to whom B. gave an authority in 
writing to sell certain property. Acting on this 
authority M. entered into an agreement with H. to 
sell the property to liim : — Held : this was a 
transaction in which there was a necessity for the 
utmost openness of dealing & the ct. not bei^ 
satisfied that this existed in the case before it, 
refused specific performance of the agreement 
entered into. — H esse v. Briant (1856), 6 De G. M. 
& G. 623 ; 28 L. T. O. S. 297 ; 6 W. R. 108 ; 43 
E. R. 1375, L. C. 

497. Bankruptcy proceedings.] — I find one 

solr. appearing here for the assignee & bkpt. & 
the object of the assignee throughout the argu- 
ment has been as much the protection of bkpt. 
as it has been the vindication of himself. These 
are not proceedings which ought to be encouraged 
(Lord Wbstbury, C.). — Be Rawlings, Ex p. 
Rawlings (1863), 9 L. T. 276 ; 9 Jur. N. S. 1183 ; 
12 W. R. 3, L. C. 

498. Lunacy proceedings.] — Be Wilson 

(1877), 21 Sol. Jo. 770, L. JJ. 

Representation of infants — Where conflict- 
ing interests.] — See Infants, Vol. XXVIII., p. 
331, No. 1997. 

499. Solicitor acting for both parties — Whether 

collusion presumed.] — S v. S , No. 492, 

ante. 

500. Solicitor member of Arm interested 

In transaction.] — Taylor & Co. v. Way (1904), 49 

Sol. Jo. 136, C. A. 


PART IV. SECT. 1, SUB-SECT. 6. 

498 1. Whether soUtkior entitled to aet 
for both parties — Confliclino interests 
arising.] — An attoraey la not Justified 
In acting professionally lor several 

S irtios, where their Interests clash. — 
^^Philip (1887), 26 N. B. R. 178. 

498 li. .] — ^Where the In- 

terests of two or more detts. to the 
one action, though diverse, are not 


conflicting, they may employ the same 
solicitor, at least up to the trial. — 
Mitchell v. Martin & Robe (Man.), 
[19251 1 D. L. R. 260 ; [1925] 1 

W. W. R. 600.— CAN. 

497 i. Bankruptcy proceedings.] 

— Re West Hopetown Tea Co., Ltd. 
(1886), I. L. R. 9 All. 180.— IND. 

o. SolicUor acting for both parties — 
Onus of proof of oona fides.] — When 


the same solr. is employed to act for 
both mtgor. & mtgee., there Is imposed 
on the parties oonoemed In such 
tranaaotlons the onus of proving, & 
upon the ct. which has to Investiipkte 
them the duty of asoertalnlng with 
closer scrutiny that the transaction 
has been a failure & that no advamtago 
has been taken of one party by the 
other. — Orampton r. Walker (1893), 
31 L. R. Ir. 437.— IR. 
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Sect. 1. — Retainer: Sub-aecte. 5, 6 7, -4., JB., C., 

D., E.y F., G. & H.] 

501. Solicitor trustee — ^Duty to disclose aD 

material matters.] — Pltf. contract^ to purchase 
from H. & 0. who were trustees, a portion of 
their trust property. H. was a solr. 0. was 
his managing clerk. Throughout the transaction 
H. acted, through 0., as solr. both for vendors ds 
purchasers C. faded to disclose to jpltf. certain 
valuations previously obtained showing that the 
property was not worth the price which pltf, 
agreed to pay. Pltf. knew that the vendors were 
trustees. In the course of the negotiations pltf. 
offered & C. accepted a bribe. In an action by 
pltf. for rescission of the contract deft, county- 
claimed for specific performance : — Held : H., as 
pltf.’s solr. was bound to disclose to him all 
material facts relating to the matter & he was not 
relieved of that obligation by the fact that he 
owed a conflicting duty to hiis cesiuis que trust. 
By the claim for specific performance the contract, 
which might have been repudiated on the ground 
of the bribe, was affirmed, & pltf. was not deprived 
of his equitable right to rescission on the inde- 
pendent ground of the non-disclosure by his solr. 
of material facts. — Moody v. Cox & IIatt, [19171 
2 Ch. 71 ; 80 L. J. Ch. 424 ; 116 L. T. 740 ; 01 
Sol. Jo. 398, C. A. 

.] — See Fraudulent & Voidable Con- 
veyances, Vol. XXV., p. 272, Nos. 961-964. 

Preparation of bill of sale — Retention of sum 

in payment of costs — Effect on statement of con* 
sideratlon.] — See Bills of Sale, Vol. VII., p. 48, 
No. 248. 

602. What amounts to acting for both parties — 
One solicitor acting in transaction — Effect on 
notice.] — (1) The circumstance of only one solr. 
acting in a transaction does not constitute him the 
solr. of both parties, so as to affect one with notice 
of facts known to the other. — Perry v. Holl 
(1860), 2 De G. F. & J. 38 ; 29 L. J. Ch. 677 ; 2 
L. T. 685 ; 6 Jur. N. S. 661 ; 8 W. R. 670 ; 45 

B. R. 536, L. C. 

AnnoiatioTHi : — Reid. Wall v. Cockerell (1860), 3 Uo G. F. 

& J. 737 ; Lewis v, llamsclalo (1886), 56 L. T. 179 ; 

Dixon V. Winch (1900), 69 L. J, Ch. 465. Mentd. Parish v. 

Poole (1884), 53 L. T. 35. 


Sub-sect. 6.- -Remuneration. 
See Part V., post. 


Sub-sect. 7. — ^Particular Retainers. 

A. Agents. 

503. Authority to retain — General authority to 
act during absence of principal.] — Where a person 
on leaving this country has authorised another, 
either in writing or verbally, to act for him generally 


in Ms absence, the latter has authority to instruct 
a solr. to appear on behalf of the former to show 
cause against an adjudication of bkpcy. against 
him. — F rampton, Ex p. Prampton (1869), 1 
De G. F. & J. 263 j 28 L. J. Boy. 21 ; 33 L. T. O. S. 
341 ; 6 Jur. N. S. 970 ; 7 W. R. 690 ; 46 B. R. 
369, L. JJ. 

Annotation : — ^Befd. iZe Wallace, Ex p. Wallace (1884), 14 
Q. B. D. 28. 

504. Liability of agent retaining.] — If one man 

retain an attorney for another & promise to pay 
Mm, indebitatus assumpsit lies against the person 
retaining on this express promise. — ^Ambrose v. 
Rowe (1684), 2 Show. 421 ; Skin. 217 ; 89 B. B. 
1018. 

505. .] — When one man employs another 

to do work for a third party, for whose benefit 
it is known the work is to be, & such third party 
gives instructions about it ; there is not even 
primd facie an implied contract in the first employer 
to pay ; but the question is whether, on the whole, 
he led the person employed to understand that he, 
& not the third party, was to pay for the work. — 
Chidley V. Norris (1862),'*3 F. & F. 228. 

506. Liability of principal.] — ^M ay v. Sherwin 
(1883), 27 Sol. Jo. 278, 0. A. 

B. Bankruptcy Proceedings. 

507. Appointment of solicitor — Necessity for 
authority.] — In practice both in bkpcy. & in the 
winding-up of cos. thei*e is a tendency to talk of 
solrs. as being “ solrs. to the trustees ” or “ solrs. 
to the liquidators ” but really there is no such 
office. In such cases there should be an authority 
to employ a solr. (Vauoham Williams, J .). — Re 
London Metallurgical Co., [1897] 2 Ch. 262 ; 
66 L. J. Ch. 635 ; 78 L. T. 829 ; 45 W. R. 601 ; 
13 T. L. R. 384 ; 4 Mans. 172. 

Authority of Board of Trade .] — See 

Bankruptcy, Vol. IV., p. 229, No. 2146. 

Consent of committee of inspection.] — 

See Bankruptcy, Vol. IV., pp. 242, 243, Nos. 
2297-2299. 

Powers of official receiver .] — See Bank- 
ruptcy, Vol. IV., p. 198, Nos. 1827, 1828. 

What amounts to retainer .] — See Bankruptcy, 
Vol. IV., pp. 230, 231, No. 2161. 

Sale of bankrupt’s property — Independent solici- 
tor must manage sale.] — See Bankruptcy, Vol. 
IV., p. 223, Nos. 2092-2094. 

C. Companies. 

See Companies, Vol. IX., pp. 647-663, Nos. 
3613-3665. 

Retainer by liquidator.] — See Companies, Vol. 
X., pp. 879, 880, Nos. 6971-6981. 

D. Corporations. 

508. Necessity for seal.] — If a person were to 
say that he was appointed solr. to a corpn. & were 
to bring an action against them for employing 


PART IV. SECT. 1, SUB-SECT. 7.— A. 

p. Agent to retain solicitor in another 
JuHsdiction .] — Where a solr. la reitalned 
with respect to work in another 
jurisdiction &; the aolr. is not entitled 
under the law thereof to act In the 
matter but has to employ a solr. 

E rsetlslng In that jurlsdiotion, & there 
I no express agreement between tho 
client & his home solr. or between the 
latter & the outside solr. as to the re- 
lationship between the client & the 
outside solr. & no established custom 
or special circumstances governing the 
relationship, It will be held thaf the 
client has merely appointed his homo 
solr. his agent for tho purpose of 


finding the outside solr. & giving him 
the neoessary Instmotlons, & to be 
continuing tho relationship of client 
with the home solr. merely with respect 
to the transmitting of instructions & 
such co-operation as It Is neoessary 
for the homo solr. to give the other 
solr . — lie EaoEBTSON v, Garlaxi), 
1UQ8HAW V. Canadian Northern 
Prairie Lands Co., Ltd., [1926] 2 
W. W. R. 37 ; [19201 2 D. L. R. 466 ; 
35 Man. L. R. 521. -^AN. 

PART IV. SECT. 1. SUB-SECT. 7.— B. 

q. Appointment oJeolicUor — How far 
creditors hound .] — ^Where a solr. had 
been appointed by tho master to repre- 
sent certain cr^tors a« a class : — 


Held : one of such creditors, who 
repudiated the aot of such solr., was 
bound by the solr.'s proceedings 
the solr. was not only authorised to 
aot for such creditors in the prooeed- 
ings in the master’s office, but also 
In prooeedings arising out of or eon- 
nooled with these, such, for Instanoe, 
as a motion in Chambers on their 
behalf. — Re MoOonneu, (1871), 8 Ch. 
Oh. 423.~OAN. 

PART IV. SECT. 1, SUB-SECT. 7.— D. 

508 i. Necessity for seal .] — B ARBIS 
Corpn. v. Wkaymouth (1892), 18 
P. R. 95.— CAN. 

608 11. — Barrib Pudlio 
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some one else, I suppose he would have to show his 
appointment under seal. But if he had con- 
ducted a suit for them as their attorney & brought 
an action for his costs, would it be necessary to 
prove an appointment under seal ? (Brett, L.J.), 
— ^Newington Looai. Board r. Eldridgb (1879), 
12 Oh. D. 349, 0. A. 

.] — See Corporations, Vol. XIII., pp. 304, 

383, 884, 387, 888, 390, Nos. 983, 984, 1116-1122, 
1146, 1146, 1165. 

509 . Presumption that appointment made 

under seal.] — The declaration, which was in the 
form given by the act [incorporating the co.], 
stated that pltfs. appeared by G. S., their attorney ; 
deft, having pleaded over : — MeW, : that the ap- 
pointment of the attorney might be presumed to 
be under seal. — Thames Haven Dock & Ry. Co. v. 
Hall (1843), 6 Man. & G. 274 ; 3 Ry. & Can. Cas. 
441 ; 6 Scott, N. R. 342 ; 134 B. R. 668 ; 8vb nom. 
Thames Haven Dock Co. v. Hall, Thames 
Haven Dock Co. v. Price, 7 Jur. 238. 

Annotation : — Refd. Klnnell v. Hardln^r. Waco, [1918] 1 

K. B. 405. 

Submission to arbitration.] — See Corpora- 
tions, Vol. XIII., p. 412, No. 1318. 

510. Appointment as sole attorney — Effect on 
partner of attorney — Administration of oaths.] — 

A. was appointed sole attorney for a corpn. by 
power of attorney, & he carried on general business 
as an attorney in partnership with B . An affidavit 
on behalf of the corpn. was sworn before B. : — 
Held : the relation of attorney & client did not 
subsist between B. & the corpn. so as to invalidate 
the affidavit. — T urner v. Bates (1844), 2 L. T. 
O. 8. 306. 

Evidence of retainer — Inspection of corporation 
books by solicitor burgess.] — See Corporations, 
Vol. XIII., p. 803, No. 343. 

Liability of individual members — Church warden.] 

— See Ecclesiastical Law, Vol. XIX., p. 292, 
No. 832. 


E. Infante. 

Capacity to appoint attorney.] — See Infants, 
Vol. XXVIII., pp. 143-146, 170, Nos. 40-42, 58, 
286, 287. 


F. Joint Retainers. 

511. Employment must be for Joint benefit.] — 

In an action on an attorney’s bill against two defts., 
it is not sufficient to prove a joint employment, & 
a joint promise to pay, after the delivery of the 
biU, but it must be shown that the business was 
done for the joint benefit. — Hblungs v. Gregory 
(1825), 1 C. & P. 627 ; 171 K. R. 1344, N. P. ; suh- 
aeguent proceedings, 10 Moore, C. P. 337. 

612. Presumption of Joint retainer — Action by 
& against several persons — One attorney em- 
ployed.] — Where an action is brought by or 
ageist several persons who employ one attorney 
primd fade he is jointly employed by them. — 
Starving v. Cousins (1835), 1 Gale, 169. 

513. Action on Joint retainer — ^Retainer in fact 
"SepMUte — Judgment by default against one defen- 
dant~Amendment of record.] — In an action upon 
a joint retainer, one of defts. having suffered 
judgment by default, it appeared that the retainer 
was separate : — Held : the judge might amend the 
record by striking out the name of deft, who had 
suffered judgment by default, — G reaves v. Hum- 
pries (1866), 4 K. & B. 861 ; 3 C. L. R. 971 ; 24 


L. J. Q. B. 190 5 26 L. T. O. S. 62 ; 1 Jur. N. 8. 
473 ; 3 W. R. 371 ; 119 E. R. 316. 

Annotations: — ^Befd. JohnBoa v, U6&6), 18 C. B. 

728 ; Holden v. Ballantine (1860), 2 L. T. 149. 

514. SoUcltors abandoning retainer as to one 
pwty — Right to continue to set for others.] — Re 
Flint, Coppock v. Vaughan, [1885] W. N. 163. 

Liability of parties to Joint retainer for costs.] — 
;8cePart VI., Sect. 6, sub-sect. 1, D. (a) ii., poet. 
Retainer by partners.] — See Sub-sect. 8, J., post. 


G. JMnatica. 

Capacity to appoint attorney — Inquiry as to 
capacity.]— Lunatics, Vol. XXXIII., p. 236, 
Nos. 1524, 1625. 

Liability of solicitor for costs.] — See Lunatics, 
Vol. XXXIII., pp. 245, 246, Nos. 1663, 1664. 

Whether same solicitor may act for lunatic &> 
asylum authorities.] — See No. 498, ante. 

H. Married Women. 

515. Retainer in respect of part of separate 
estate — Retainer operating in respect of all separate 
estate.] — Real property belonging to a female was 
upon her marriage conveyed to such uses as she 
should by- deed or will, notwithstanding coverture, 
appoint ; & subject thereto, to the separate use 
of herself during the joint lives of herself & hus- 
band : remainder to the use of herself for life : 
remainder over. 8he employed a solr., during her 
husband’s life, first to mortgage the lands, & 
then to sell the equity of redemption. The sale 
was not completed during his life, although the 
mtge. was ; — Held : the solr. was entitled to be 
paid his costs out of the purchase-money, which 
according to the contract, was to come to her 
separate use, when the same was paid after her 
husband’s decease, although she could then have 
no separate estate. 

A retainer implies a promise to pay all costs 
rightly & properly incurred upon the retainer. 

A retainer by a married woman to a solr. to 
act in respect to one portion of her separate estate 
operates as a charge upon all property settled to 
her separate use, & is not confined to the parti- 
cular property upon which the solr. is called upon 
to act. — Bolden v. Nicholay (1857), 3 Jur. N. 8. 
884, 

616. Liability of separate estate for costs.] — 

Bolden v. Nicholay, No. 516, ante. 

617. ".] — A., a married woman entitled to 

separate estate, & her husband, verbally retained 
a film of solrs. consisting of R. & P. to act for A. 
& her trustee in litigation concerning A.’s separate 
estate. The husband of A. was at the time, & 
was known to H. & P. to be, an undischarged bkpt. 
R. & P. required & obtained a written retainer 
from A.’s trustee, who had not previously been 
a client of theirs. Pending the litigation R. 
retired from the firm P. took G. into partnership, 
& P. & G. continued the business, under the ^me 
of R., P., & G. The new firm delivered a bill of 
costs for the whole litigation, signed R., P., & 

G., & brought an action to obtain payment out 
of the separate estate of A. ; — Held : A. must be 
taken to have retained R. & P. on belialf of her 
separate estate, & made it liable for costs, & the 
bin of costs was sufficiently simed under Solicitors 
Act, 1843 (c. 73), s. 36, as for the work done 
by R. & P. as for that done by P. & G. the new 
firm being entitled to such costs as assignees of the 


School Board v. Bamuk Corpn. 
(1899), 19 P. R. 88.— CAN, 

60S Hi. .1— Kmsdrson Corpn. & 

UNswomn V. Weight (1004), 14 


Ion. L. II. 630. — CAN. 

p. Retainer as commissioner o/inQUiru 
n conduct of civil semiiH.) — TtroKBR 
. U. (1902), 82 S. C. R. 722.— CAN. 


PART IV. SECT. 1, SUB-SECT. 7.— H. 

t. lAaJbilUv of BaoK v. 

Lano (1914), 26 O. W. R. 413 : 6 
O. W. N. 253 ; 16 D. L. R. 878.— CAN. 
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SecU 1. — Retainer: Sitb-aect. 7, £r,, J., K. & i.; 
evh-eect, 8. Sect, 2; Sub-eecte. 1 & 2t A. (a),] 

old. — ^P eNLEY V. AN8TRUTHBB (1883), 62 L. J. Ch. 
367 ; 48 L. T. 664. 

Annotations : — ^Apld. Ingle v. M'Cutohan (1884), 12 Q. B. D. 
518 ; McLean t>. Weaver (1924), 40 T. L. R, 663. 

Removal of restraint on anticipation.] — 

See Husband & Wife, Vol. XXVII., pp. 128-132, 
Authority to pled£:e husband’s credit for costs.] — 
See Husband & Wife, Vol. XXVII., pp. 206-209, 
Nos. 1787-1819. 

Costs generally.] — See Part 6, poet. 

J. Partnerships, 

Liability of firm for acts of partner — Authority 
to retain solicitor.] — See Partnership, Vol. 
XXXVI., pp. 305, 366, Nos. 428-430. 

K. Trustees. 

See Trusts & Trustees. 

L, Other Cases. 

518. Retainer by assignee of debt — Authority 
to commence proceedings in name of assignor.] — 

An assignee of a debt has a right to use the 
assignor’s name in suing for it, & it is a sufficient 
authority for tlie attorney if he is instructed by 
the former to commence proceedings. — ^P ickford 
V. Ewington (1835), 4 Dowl. 453. 

619. Unincorporated bodies — Volunteer corps — 
Liability of individual members.] — Jones v. Hope 
(1880), 3 T. L. R. 247, n., C. A. 

Annotations: — Reid. Overton v. Hewett (1886), 3 T. L. R, 
246 ; Samuel v. Whetherley (1907), 98 L. T. 169. 

Churchwardens — Estoppel.] — See Estoppel, 

Vol. XXI., p. 390, No. 1577. 

520. Retainer by highway authority — Diverting 
highway at Instance of private persons — ^Recovery 
of solicitor’s costs.] — The expenses authorised to 
be charged by Highwajrs Act, 1835 (c. 50), s. 84, 
only apply to the purposes mentioned in that 
sect., & no expenses incurred for other than those 
purposes are recoverable as penalties under that 
Act. Tlie employment of a solr. is not such an 
authorised expense, nor does Public Health Act, 
1875 (c. 65), Bs. 144 & 189, authorise the employ- 
ment of a solr. in the discharge of ministerial acts 
by officers of a highway board. — ^United Land 
Co. V. Tottenham Local Board (1884), 13 
Q. B. D. 640 ; 53 L. J. M, C. 130 ; 61 L. T. 304 ; 
48 J. P. 726 ; 32 W. R. 798. 

Solicitor rendering services to estate — ^Before 
administration taken out — Retainer by relative of 
deceased.] — See Executors, Vol. XXIV., p. 614, 
No. 6445. 


Sub-sect. 8. — Ownership op Documents. 

621. Ownership in client — Solicitors in partner- 
ship — ^Bankruptcy of one partner — Assignees not 
compellable to give up papers without consent of 
clients.] — One of two solrs., who were partners, 
became bkpt. ; the assignees excluded the other 
from interfering with the affairs of the partnership ; 
the ct. nevertheless, refused to order the assignees 
to deliver to him the papers belonging to the 
clients of the firm. — Davidson v. Napier (1827), 
1 Sim. 297 ; 57 E. R. 588. 


Right to order lor delivery up .] — See 

Part X., Sect. 2, sub-sect. 4, post. 

Whether solicitor compellable to produce 

documents.] — See Discovery, Vol. XViII., p. 
108, Nos. 686-688; Evidbncb, Vol* XXII., pp. 
430, 431, Nos. 4448-4404. 

622. Ownership In solicitor — Letters sent to 
solicitor by client.] — Wheatcroft, No. 481, ante. 

523. Injunction to restrain publica- 

tion by third party.] — It is no answer to an action 
brought for an injunction to restrain publication 
of copies of privile^d documents to say that the 
copies, although improperly obtained, will be 
wanted in pending proceedings to prove the con- 
tents of the original documents, which, owing to 
the privilege, cannot be produced. 

P. was a bkpt. & his discharge was opposed by, 
amongst others, pltf, P. obtained by a trick 
letters which had been written by pltf. to his solr. 
& were therefore privileged. P. had these letters 
copied & proposed to use them in the bkpcy. 
proceedings as secondary evidence of the contents 
of the letters which, owing to privilege, he could 
not produce. Pltf. brought an action for an in- 
junction to restrain P. from disclosing the letters 
or the copies, & the judge made an order restraining 
him from doing so except in the bkpcy. proceed- 
ings : — Held : the fact that the copies, although 
improperly obtained, might be admissible as 
secondary evidence in tlie bkpcy. proceedings, was 
no answer to the action, & pltf. was entitled to 
an absolute injunction without any exception. — 
Ashburton (Lord) v. Pape, [1913] 2 Ch. 409 ; 82 
L. J. Ch. 627 ; 109 L. T. 381 ; 29 T. L. R. 623 ; 
57 Sol. Jo. 044, C. A. 

524. Copies of letters sent to client.] — 

Re Wheatcroft, No. 481, ante. 

Letter sent on behalf of client — Whether 

property amounting to copyright In solicitor.] — See 

Copyright, Vol. XIII., p. 201, No. 368. 


vSbct. 2.— authority OF SOUdTOR TO 
BIND CUENT. 

Sub-sect. 1. — In General. 

Retainer of solicitor.] — See Sect. 1, ante. 

525. Presumption of authority.] — The course of 
this ct. is, where an attorney takes upon him to 
appear, the ct. looks no farther, but proceeds as if 
the attorney had sufficient authority, & leaves the 
party to his action against him (Holt, C.J.). — 
Anon. (1698), 1 Salk. 80 ; 91 E. R. 81. 

Annotations: — Apld. Stanhope v. Firmln (1837), 4 Scott, 

39. N.F. Bayley v. Buckland (1847), 1 Exoh. 1. Beld. 

Reynolds v. Howell (1873), L. R. 8 Q. B. 398 ; Yonjgre 

V. Toynbee, [1910J 1 K. B. 215. 

626. .] — Judgment shall not be set aside 

because attorney appeared without warrant, if 
he is sufficient. 

An attorney appeared, & judgment was entered 
against his client, & he had no warrant of attorney ; 
& now1>he question was, if the ct. could set aside 
the judgment ? 

If the attorney be able & responsible we will 
not set aside the judgment. The reason is, because 
the judgment is regular, & pltf. ought not to suffer, 
for there is no fault in him ; but if the attorney be 
not responsible or suspicious, we wUl set aside the 
judgment ; for otherwise deft, has no remedy. 


PART IV. sect. 2, sub-sect. 1. practloo.^HAW r. NiOKKMON, 

GlLLEaPIK V. NIOKEBSON (1850), 7 

a. How far solicitor subject to control U. 0. R. 641. — CAN. 

0 / client la not to be re- b. Whether client protected hv court 

firarded as Myln^ a n^bt to srovem the against negligence of solicitor .] — Dbvun 
conduct of bia attorney, as to the v. Devlin (1871), 3 Cb. Ch. 491.— 
degree of liberality be aball observe CAN 


0. Extent of authority.] — Norquat «. 
BKOOOIO (Y. T.) (1905), 2 W. lTil 108. 

—CAN. 

d. .] — A solr. acting for hit 

client to the knowledge of the other 
contracting party Is In the same 
position as an agent in a oommerolal 
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& any one may be undone by that means (per 
Cub.). — ^Anon. (1703), 1 Salk. 88 ; 91 B. R. 83. 

AnnqtaHona .'—Aitld. Stanhope v. Finnan & Eavery (1830). 

2 Hodr. 253. Bw. ReynoldB v. Howell (1873), L. R. 

8 Q. B. 398 ; Bayley v. Buokland (1847), 1 Exoh. 1. 

61^, .] — ^Where a party has been improperly 

made a co-deft. in a cause, &> the defence has been 
conducted in his name without his authority or 
knowle^e, the ct. will relieve him from execution, 
where it appears, from the circumstances of the 
attorney, that he could have no remedy over 
against him. — Stanhope v. Firmin (1836), 3 
Bing. N. 0. 301 ; 4 Scott, 39 ; 2 Hodg. 263 ; 6 
L. J. 0. P. 12 ; 132 E. R. 420 ; aub nom. Stanhope 
V. Eavery, 6 Dowl. 357 ; avbBequent prooeedinga 
(1837), 6 L. J. C, P. 176. 

Annot^iona : — BeU. Hambidgro i>. Do La Cruet & Francois 

(1846), 10 Jut. 1096 ; Reynolds v. Howell (1873), L. R. 

8 Q. B. 398 ; Younge v. Toynbee, 11910] 1 K. B. 215. 

528. Unoertifloated solicitor.] — Sparlinq t>. 
Brbrbton, No. 204, ante, 

520. Authority to render client liable for 
barrister’s fees.] — A solr. has no implied authority 
to pledge his client’s credit to his counsel by an 
express promise to pay his fees, whether they 
relate to litigation or not, so as to enable the 
counsel to sue the client for them. — Mostyn v. 
Mostyn (1870), 6 Ch. App. 457 ; avb nom. Mostyn 
V. Mostyn, Ex p. Barry, 39 L. J. Ch. 780 ; 22 
L. T. 461 ; 18 W. R. 657, 0. A. 

530. .] — The rules of etiquette as between 

members of the legal profession have no effect 
beyond their relations inter ae, & do not in any 
way affect the legal relations between solr. & 
client. If such rules are enforceable, it is only 
because the members of the profession choose to 
govern their conduct by reference to them. A solr. 
cannot therefore brief a counsel whom his client 
has instructed him not to brief, & charge the client 
with the fees & other expenses incurred in deliver- 
ing the brief, merely because the coimsel is entitled 
to a brief under the rules of professional etiquette. 
The solr.’s proper course in such circumstances is 
either to explain the rule to the client & say that 
he must state the facts to any other counsel whom 
he briefs, & that such counsel may probably return 
the brief, or to say that he is himself so clearly 
governed by the rules «& etiquette of the profession 
that if he is not allowed to brief the counsel in 
question he must throw up his retainer. — He 
Harrisson, [1908] 1 Ch. 282 ; 77 L. J. Ch. 143 ; 97 
L. T. 902 ; 24 T. L. R. 118 ; 52 Sol. Jo. 79. 

Admissions by solicitor.] — See Agency, Vol. I., 
p. 008, Nos. 2308-2372. 

Liability for wrongful seizure.] — See Execu- 
tion, Vol. XXI., pp. 648-549, Nos. 1234-1242. 


Sub-sect. 2. — Contentious Business. 

A. Neceaaity for Special Authority. 

(a) To Commence Proceedinga. 

531. General rule.] — Order to dismiss a bill, 
with costs to be paid by pltf.’s solr., the bill having 


been filed without special authority from pltf, 
A solr. may, in the exercise of the general authority 
given him by Ms client, defend a suit, but cannot 
institute one without a special authority for the 
purpose. — Wright v. Castle (1817), 3 Mer. 12 ; 
36 E. R. 5. 

Annotation : — Reid. Norton v. Cooper, Re Manby, Ex p. 

Blttleston (1836), 3 Sm. & G. 375. 

632. .] — Parsons v. Muntz (1846), 7 

L. T. O. 8. 3. 

533. Whether writing necessary.] — Though it 
is not absolutely necessary, yet in correct practice, 
an attorney ought, before he commences an action, 
to take a written direction from his client for so 
doing. — Owen v. Ord (1828), 3 C. & P. 349 ; 
172 B. R. 461, N. P. 

534. .] — A solr. ought to have a special 

authority from his client for instituting a suit, but 
such authority need not be in writing. — I jORD v. 
Kellett (1833), 2 My. & K. 1 ; 39 E. R. 845. 

536. .] — Motion to take bill off the file, 

as filed without authority. There being assertion 
against assertion, the solr. must abide by the 
consequences of having omitted to take a written 
authority. — Marttndale v. Lawson (1838), Coop. 
Pr. Cas. 83 ; 47 B. R. 411. 

536. — ^^.] — No solr. ought to commence a 
suit without being armed with an express retainer 
in writing (Langdalb, M.R.). — Rowe v. Ward 
(1844), 4 L. T. O. 8. 191. 

637. Imminent risk to client’s Interest.] — 

The general rule is that a solr. should have a 
written authority before instituting an action, & 
the contrary course is only oxctisable in cases of 
imminent danger & risk to the interests of the 
party ; but even then the sanction of the party 
should be obtained at the earliest possible moment, 
or the action dropped. — Trevanion v. Trevanion 
(1844), 1 New Pract. Cas. 82 ; 4 L. T. O. 8. 211. 

638. Sufficiency of authority.] — A solr. re- 
ceived authority in 1831 to file a bill in an 
administration suit on behalf of a woman then 
unmarried. In 1836 he informed her that she & 
her husband would bo co-pltfs. to a bill in the same 
suit. In 1849 he wrote to her as a widow, for 
information, to which she replied, hoping that there 
might be an immediate distribution. The solr. 
afterwards filed bills of supplement & reviver in 
the suit, making her a co-pltf. : — Held : he had 
sufficient authority. — Bewley v. Seymour (1850), 
14 Jur. 213. 

639. .] — Swan v, Mellen (1892), 36 Sol. 

Jo. 668. 

540. Direction to recover estate — Eject- 

ment proceedings commenced & discontinued.] — 

A. delivered papers to B., an attorney, telling him, 
“ that she was entitled to an estate, & that she 
w’ould pay him if she recovered it.” B. took the 
papers, saying, “ that he would do what he could 
for her,” &, without further commimication, 
commenced an action of ejectment, which he after- 
wards abandoned imder the conviction that A. 
had no title : — Held : B. acted without due 


transaction ; he speaks for his olient, 
binds his client, but not himself. — 
Shaw, Salter & Plommer r. Phipps 
Sc COSQROVB (1926), 37 B. C. R. 184. — 

CAN. 

«. .1 — ^WlLLIAMSON V. MOBIARTY 

(1871), 19 W. R. 818.-~IR. 

1. Admiaaiona of itema in account .] — 
MoBean V. McBean (1886), 11 P. R. 
429.— CAN. 

PART IV. SECT. 2, 8UB-SECT. 2. 

A. (a). 

588 1. Whether writino neceaaary. 


12 Viet. o. 40, 8. 15, requiring attorneys 
to have written authority to sue is 
not limited to summary actions. — 
James v. McLean (1855), 3 All. 164, 

—CAN. 

g. Where implied aanction by 

conduct.] — Where parties moved to 
have their names struck out of the 
record on the ground that they had 
been used by the solicitor without 
their authority, & the solicitor could 
not produce any written authority 
from tJiem, the ct. refused the motion, 
the facts &: documents in the case 
showing that the parties had been 


aware of the use of their names &; had 
allowed a long space of time to elapse 
without taking any steps. — McNally 
t>. Knox (1861), 5 L. T. 186.— IR. 

h. Sufficiency of authority — Retainer 
to proted aaaeia on inaolvcncy of com- 
pany'a dd>tora — Authority to oriainale 
proceedinga in bankruptcy.] — Re Pro- 
vincial Sc StmuRBAN Bane, Ltd. 
(1879), 6 V. L. R. 159.— AUS. 

k. Onua of proof.) — ^Where a 

solr. *8 right to issue a writ in the name 
of a oo. is questioned, the onua is on 
the said solr. to show his authority. 
— Standard C3onstruotion C!o. v. 
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Sect* 2. — Authority of eoUcitor to himd client : Svb^ 
sect. 2, A. (a)y (b) & (c).] 

authority, both in commencing & discontinuing 
the ejectment, & was not entitled to recover the 
costs thus incurred. — ^Tabram v. Horn (1827), 
1 Man. & Ry. K, B. 228 ; 6 L. J. O. S. K. B. 24. 

Annoiaiion : — Dli^. Fray v. Vouleg (1850), 33 L. T. O. S. 

133. 

641. Retainer to proceed against dilatory 

executors — Insufficient account obtained in probate 
action — Subsequent bill for account.] — A solr. 
obtained a retainer to proceed agamst exors. 
who had, after a long lapse of time, neglected to 
prove the will, & h^ rendered no account, to 
compel probate of the will, & to take such other 

. proceedings for obtaining an accoimt as might be 
necessary. He instituted a suit to com;^l probate, 
& obtained in it an account which was insufficient. 
He took then no other steps for three years, & 
then, without fmrther consulting the client, filed 
a bill for an accoimt ; he had no other authority 
than tliat retainer, & the client denied any parol 
authority to file a bill : — Held : the retainer did 
no justify the solr., & the bill was dismissed with 
costs, to be paid by the solr. — ^Atkinson v. 
Abbott (1855), 3 Drew. 251 ; 25 L. T. O. 8. 314 ; 
61 B. R. 899. 

Annoiaiion ;-~Conid. Wray v. Kemp (1884), 20 Ch. D. 169. 

642. Authority to country solicitor to act 

in administration of estate — Issue of writ by 
London agents.] — ^A retainer to a country solr. 
does not justify an action in which his Ixindon 
agents are the solrs. on the record. 

A., an illiterate woman, being desirous of know- 
ing whether there was any balance coming to her, 
as administratrix of C., her deceased husband, out 
of the proceeds of a sale by the mtgee. of property 
mortgaged by C., gave to B., a country solr., 
who had recovered judgment in an action against 
her, as administrate, for a debt due to him from 
her deceased husband, this written retainer : 

“ I hereby authorise you to act as my solr. in the 
administration of my late husband’s estate, A 
authorise you to investigate the accounts of the 
mtgee., & take such steps as you may think 
proper in the matter on my behalf.” A writ was 
subsequently issued by a London firm of solrs. 
in the names of A. & B., as pltfs., claiming an 
account of the proceeds of sale of the mtged. 
property & payment of the balance, the claim 
by A. being “ as legal representative of C., ” by 
B. “ as a creditor of C. who had obtamed judgment 
against A., & had obtained execution by the 
appointment of a receiver of the balance due from 
0.’^ Upon motion by A. that her name might be 
struck out of the writ, as having been issued with- 
out her knowledge & without any authority on 
her part ; — Held : the retainer was not sufficient 
to justify the issue of the writ ; but whether 
sufficient or not it was a retainer to B., & did not 
authorise the London firm to issue the writ in the 
name of A. as her solrs. — Wray v. Kemp (1884), 
26 Ch. D. 169 ; 63 L. J. Ch. 1020 ; 60 L. T. 652 ; 
32 W. R. 334. 

Annotations : — Apld. Re Scholos (1886), 34 W. R. 515. 
Retd. Re Becket, Piimell v, Paine, [1918] 2 Ch. 72. 

648. Retainer to protect assets of trust — 

Authority to take proceedings for dissolution.] — 


A retainer to solrs. ** to take such st^ as you 
may be advised against T. A his co-trustees, in 
order to protect the assets of the N. Trust,” is 
a retainer to bring an action that the trust may be 
dissolved & its affaire wound up by the ct . — He 
National Old Age Pensions Trust, Stevens v. 
Tavener (1912), 67 Sol. Jo. 114. 

644. Application for habeas corpus.] — ^The re- 
lation of attorney A client on a special retainer 
for a specific pm^se, or business not necessarily 
involving or importing a retainer to apply for a 
writ of habeas corpus^ does not give an authority 
to the attorney to make such an application on 
behalf of his chent. 

In the case of an alleged lunatic, his retainer of 
an attorney to prosecute a petition of Ixmacy does 
not give such an authority, even although the 
attorney be denied access to him . — Re Fitzgerald, 
Ex p. Child (1864), 2 C. L. R. 1801 ; sub nom. 
Ex p. Child, 16 C. B. 238 ; 139 E. R. 413. 

545. Communication of authority — Necessity 
for express communication by client to solicitor — 
Without intermediate agency.] — If there be not a 
written retainer, there must unquestionably be 
an authority to institute a suit communicated 
expressly by the client to the solr. without any 
intermeffiate agency. — Re Gray, Ex p. Incor- 
porated Law Society (1869), 20 L. T. 730. 

546. Judgment recovered under ordinary re- 
tainer — Authority to take proceedings in Inter- 
pleader.] — A solr. who has recovered judgment for 
a client under an ordinary retainer has no 
authority, without special instructions, to engage 
in proceedings in interpleader. — J ames v. RiCKNKLii 
(1887), 20 Q. B. D. 164 ; 67 L. J. Q. B. 113 ; 68 
L. T. 278 ; 30 W. R. 280 ; 4 T. L. R. 169, D. C. 

Annotation : — R«Id. Bagloy v. Maple (1911), 27 T. L. R. 284. 

(b) To Defend Proceedings. 

647. General authority sufficient.] — Wright v. 
Castle, No. 631, ante. 

648. Sufficiency of authority — Solicitor em- 
ployed to put In ball — Authority to accept delivery 
of declaration.] — If deft, in custody employ an 
attorney merely for the purpose of putting in bail, 
delivery of declaration to tliat attorney is not 
sufficient. — D ent v. Haltjfax (1809), 1 Taunt. 
493 ; 127 E. R. 926. 

649. Solicitor acting In matters connected 

with trust — ^Authority to enter appearance on be- 
half of trustees — In action for account.] — C. & D. 

were trustees of a will, under which the funds 
became divisible on the death of the tenant for 
life in .Tune, 1890. The greater part of the trust 
funds were distributed during the autumn of 1890. 
D. died in Dec. 1890, & C. was left sole surviving 
trustee. The trust funds then consisted of £3,000 
invested on mtge. & a small amount of railway 
shares. The firm of B. & G., of which G. was the 
sole surviving member, had always acted for the 
trustees. Notice had been given to pay off the 
mtge., & C., repeatedly wrote to G., who also acted 
for the mtgor., asking when the mtge. money 
would be paid. G. answered with plausible 
excuses that the mtgor. was selling other property 
to pay off the mtge., & delays had arisen in com- 
pletion. On Oct. 23, 1891, some of the bene- 
ficiaries under the will, who had been constantly 


CraBB (1914), 30 W. L. R. 161 ; 7 
W. W. R. 719.— CAN. 

1. Authority of solicitor of com,' 

vany to “ sue <jt recover” moneys — 
Whether authorised to petition for wind- 
ing-up of another company ,] — An attor- 
ney of a company who hae power to 
“ sue & recover ” moneys is sufficiently 
anthorlsed to petition for the wlndlng- 


up of another company. -Be Gilbert 
Machinery Co. (No. 1) (1908), 26 
N. Z. L. R. 67.— N.Z. 

m. Right of defendant to caU for pro- 
duction of authority .] — A deft. In equity 
has no right to c^ upon pltf.’s solr. 
to produce his authority for uMng 

{ )ltf.’s name ; & particularly where no 
mproper conduct in using such name 


Is positively alleged & verified. — 
OmsHOLMc. Sheldon (1860), l Gr. 294. 
—CAN. 

PART IV. SECT. 2, SUB-8S0T. 2.— 
A. (b). 

n. Sufficiency of authority — To enter 
appearance far infant .] — A solr. must be 
taken. In the absence of proof to the 
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applying to 0. aa O.’s 8olr.,for accounts, took out 
an originating summons against 0. for an account. 
0. entered an appearance for 0. without authority 
& without any communication with C. 0. 
having discovered this, moved to set aside the 
appearance A all subsequent proceedings. 0. 
had meanwhile absconded, & it was found that he 
had received & retained the mtge. money : — Held : 
the fact that 0. had acted as solr. for C. in all 
matters connected with the trust did not authorise 
him to enter an appearance for him as deft . — tUi 
0RAY, 0RAY V. Coles (1891), 05 L. T. 743. 

Annotation : — ^Betd. Dillon v, Dillon, Lester & Chamberlain 

(1920), 36 T. L. R. 260. 

650. Solicitor employed by committee of 

company — ^Authority to enter appearance for in- 
dividual member — Acts of majority of committee 
binding.] — Where by the constitution of the 
committee, the acts of the majority of the man- 
aging committee of a co. bound the whole : — Held : 
a 8(^., employed by the committee in a suit 
instituted against the committee by some of the 
shareholders for misconduct, was authorised to 
enter an appearance for any one of the members 
of the committee. — Goodman v. De Beauvoir 
(1848), 12 L. T. O. 8. 260 ; 12 Jur. 989. 

AnnoMion : — Apld. Tomllnaon v. Broadsmith, [1896] 1 

Q. B. 386. 

(c) Effect of Acihig unthout Authority. 

551. Action commenced without authority — 
Action dismissed.] — (1) A suit instituted by a 
solr. without authority, dismissed on motion, with 
costs of the suit & of the motion, as between solr. 
& client. 

(2) If the solr.’s authority is disputed it is for 
him to prove it, & if he has no written authority, 
& there is nothing but assertion against assertion, 
the ct. will treat him as unauthorised (Lord 
Lanodale, M.B.).— Aixen V . Bone (1841), 4 
Beav. 493 ; 40 E. R. 429. 

Annotations : — As to (1) FoUd. Atkinson v. Abbott (1855), 

3 Drew, 251. Reid. Norton v. Cooper (1856), .3 Sm. & O. 

375. As to (2) FoUd. Crossloy v. Crowthor (1851), 9 Hare, 

384. Oeneralli/.ttetd, I’lnner r. KnlsrbtH (1843), 6 Boav. 

174 ; Molins v. Green way, Re Kirk (1847), 2 New Tract. 

Cas. 487. 

552. -A bill had been filed by one 
of the directors of an incorporated co., in the name 
of the co., praying an injunction against the other 
alleged directors of the co., to restrain them from 
allotting or pretending to allot any shares from 
affixing their present seal, or otherwise acting or 
pretending to act in the name of the directors of 
the co. On motion to take this bill off the file, on 
the ground that the solr. had not the authority of 
the CO., it appearing that one director alone had 
authorised such bill to be filed, without the 
consent of the other directors :~~Held : such bill 
should be taken off the file, & the costs of the 
application Sc of the suit should be paid by the 
sob*, filing such bill. — Febouh Navigation & 
Embankment Co. v. Kinodon (1801), 4 L. T. 262. 


553. Ck>-plaiiitifl added without authority — 
Name struck out.] — The names of persons made 

Itfs. in a bill without their authority, ordered to 
e struck out with costs to be paid by the solr., 
their application, after they were apprised by the 
fact, having been made without delay. 

Setnble : where persons who have been made 
Itfs. without their consent, having after the fact 
as come to their knowledge acquiesced for a 
considerable period, their names will not, on their 
application, bo struck out of the biU. — ^Wilson v. 
Wilson (1820), 1 Jac. & W. 467 ; 37 E. R. 442, 
L. 0. 

Annotations : — Conid. Norton v. Cooper (1856), 3 Sm. & G. 
375. Reid. Malina v. Qroenway, ^ Kirk (1847), 2 New 
Tract. Cas. 487. 

554. — I .] — ^When a solr. makes a person 

a co-pltf. in a suit without a retainer or sumcient 
authority, he does so at his own peril ; but if the 
evidence of want of authority be doubtful ; — 
Held .* on motion on behalf of such co-pltf. to 
strike out his name as co-pltf., & to make the sob*. 

E ay the costs of the motion, he was entitled to 
ave his name as co-pltf. struck out, but he must 
pay the costs of the motion himself. — Evans v. 
Kinsey (1863), 21 L. T. O. S. 178. 

555. Appearance entered without authority — 
Pleading withdrawn.] — Roe v. Doe (1736), Barnes, 
39 ; 94 E. R. 796. 

566. Liability of solicitor.] — The reason where- 
fore the certain name of the attorney ought to be 
put, is, because if one appear as my attorney 
without my authority, I may have my action of the 
case against liim (Cr.ENCHE, J.). — ^Bilpobd & 
Doddinoton’s Case (1686), Gtodb. 73 ; 78 B. R. 
45. 

657. .] — If an attorney exceed his autho- 

rity, & his client be thereby prejudiced, the 
attorney is liable to make satisfaction to the 
client (per Cun.). — R. r. Addington (1755), Say. 
259 ; 96 E. R. 873. 

Annotations: — Reid. Stenhope r. Firmln (1837), -1 Scott, 
39 ; Hambidge r. Do La Cnict & i^ancola (1846), 10 
Jut. 1096. 

668. .] — As between the client & the solr., 

the ct. will take care that the client shall not be a 
sufferer in respect of unnecessary proceedings 
instituted by the solr. A solr. in a cause, who 
improperly assumes the character of receiver, is 
responsible for rents lost by his neglect. — W ood v. 
Wood (1828), 4 Russ. 568 ; 38 E. R. 916, L. C. 

559 . Unauthorised appearance lor plaintiff 

— ^Payment ol debt to solicitor — ^Remedy of de- 
fendant.] — If A. be indebted to B. & pay such debt 
to the attorney of a person suing A. in B.’s name, 
but without his authority A. is notwithstanding 
obliged to pay B. again & A.’s remedy is against the 
attorney though such att-omey conceived he was 
acting under the real autliority of B. — Robson v. 
Eaton (1786), 1 Term Rep. 62 ; 99 E. B. 973. 

dnnoiations : — Consd. Stanhope t?. Firmln (1837), 4 Scott, 
39. DilM. Doc d. Bloomer »). Bronsom (1838), 1 Will. 
WoU. & H. 193. Apld. Hubbart v. Ptdlilpa (1845), 13 


oontrary. to have authority Irom hla 
ollrat, though an infant, to onto* an 
appearance for him. — L iotd v, Ross- 
MORJB (1876), 9 I. R. Eq. 488. — IR. 

PART IV. SECT. 2, BUB-SECT. 2.— 
A. (0). 

5B1 1. Action commenced without au- 
thority — Action dismissed .] — Hawkins 
Hiu. GouJ Mining Co. v. Bbiscok 
(1887), 8 N. S. W. Eq. 123 ; 4 N. 8. W. 
W. N. 182.— AUS. 

B61 ii. .1 — FORBSTRICIBT 

Warbboube Co. v. Van db Lindbb, 
[1919] 8 W. W. R. 1066 j 60 D, L. R. 
66 ; 16 Alta. L. R. 168.— CAN. 
o. Unless proceedings sub- 


sequently ratified,] — Nkw PINNACLE 
Gkoup Silver Mining Co. v. Luhiuo 
CoAi, & Ore Dressing Appuances 
Co. (1900), 21 N. S. W. L. R. (L.) 
297 ; 17 N. S. W. W. N. 206.— AUA 

p, .] — Whore an 

action has been oommeuoed without 
authority, a subsequent ratification 
of the proceedings by a properly exe- 
cuted retainer will be a sufBolent 
answer to em application by deft, to 
diamtiM the action, subject to the 
question of costs. — Emerson Cobpn. 
& Unswokth V. Wright (1904), 14 
Man. L. R. 636.— CAN. 

Q. Motion by defendant to stay 

proceedings — Necessity for notice to 


plaintiff.] — Rosa v, Webb (1912), 21 
W. L. li. 254 ; 22 Man. L. R. 257; 
2 D. L. R. 416 .— can, 

r. Appearance entered without autho- 
rity — Proceedings set aside.] — MoMab- 
TiN V. McKinnon (1836), 8 O. S. 72. — 
CAN. 

t. -.1 — ^Wbir V. HERVEr 

(1840), U. C. R. 430.— CAN. 

a. Liability of saUcUor — Issue of 
writ without auMority. ]—Kb8TBVIRb v. 
McCarthy (1828), 1 Ir. L. Reo. Ist 
ser. 271. — IR. 

b. Continuation of proceedings after 
action settled — Proceedings set aside .] — 
When, after process served, the parties 
settled. Sc pltf. agreed to pay lus own 
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Sect, 2. — Authority of eolidior to hind client : Suib- 
Bect. 2, A. (c), & B. (a) <fc (b),] 

M. & W. 702 ; Beynolds v. Howell (1873), L. R. 8 Q. B. 
398. Apprvd. Fridker r. Van Grutten, [18961 3 Ch. 649. 
Apld. Ooluiigerv. Gibbs. [1897] 1 Ch. 470. Befd. Chambers 
w. Mason (1858), 6 C. B. N. S. 69 ; Yongo v, Toynbee, 
[1910] 1 K. B. 216. 

660. Unauthorised appearance for defen- 

dant — ^Remedy of defendant.] — ^Where a deft, has 
been served with process, & an att-omey without 
authority appears for him, the ct. will not interfere 
to set aside the proceedings, if the attorney be 
solvent, but will leave deft, to his remedy by 
summary application against the attorney. If 
the attorney be insolvent, the ct. will relieve deft, 
on equitable terms, if he has a defence on the 
merits. 

But where a pltf., without serving a deft., 
accepts the appearance of an unauthorised attorney 
for deft., the ct. will set aside the judgment as 
irregular, with costs, & leave pltf. to recover those 
costs, & the expense to which he has been put, 
from the delinquent attorney by summary pro- 
ceedings. — B aYLEY V. BtTCKLAND (1847), 1 Exch. 
1 ; 2 New Pract. Cas. 318 ; 16 L. J. Ex. 204 ; 11 
Jut. 664 ; 154 E. R. 1. 

AnnotaHons : — Apld. Favlell v. Eastern Counties Ry. (1848), 
3 Exch. 344. Bdfd. Collins r. Johnson (1856), 3 C. L. li. 
1285 ; Daxls v. Bowen (186^, 11 W. R. 282; He Com- 
monwealth Land. Building, Estate & Auction Co., Ex p. 
Holllngton (1873), 29 L. T. .502 ; R^nolds v. Howell 
^8^3),^ 42 L. J. Q. B. 181 ; Yonge v. Toynbee, [1910] 1 

661. Remedy of plaintiff.] — B ayley 
V. BDCKI.AND, No. 660, a?de. 

662. Removal from Rolls — Solicitor In- 

structing counsel to consent to payment out of 
funds In court.] — A solr., who, without authority, 
instructed counsel to appear for parties interested 
in money in ct., & to consent to its payment out 
of ct., was ordered to be struck off the Rolls. — 
Wheatley v. Bastow, Jte Collins (1855), 7 De 
G. M. & G. 668 ; 3 Eq. Rep. 865 ; 24 L. J. Ch. 
732 ; 26 L. T. O. S. 25 ; 1 Jur. N. S. 1125 ; 44 
E. R. 218, L. JiT . 

563 , Procedure.] — The names of two of 

the petitioners having iieen made use of without 
their knowledge, this circumstance must be made 
the subject of a distinct application against the 
solr., & cannot be insisted on upon the hearing 
of the petition. — A’rp. Stuckey (1791), 2 Cox, Eq. 
Cas. 283 ; 30 E. R. 131, L. C. 

664. .]— Reynolds v. Howell, No. 

391, ante. 

666. .] — The name of a pltf, having 

been inserted on the record without his know- 
ledge, consent, or authority, on motion by defts. to 
dismiss for want of prosecution, & on motion by 
pltf. to have his name struck out from the record : 
— If eld : the solrs. to the record who had purported 
to act for pltf. were liable to pay his costs of the 
motion as between solr. & client, & also to pay the 
costs of defts. of the action & all the motions 
therein. — Nurse v. Durnford (1870), 13 Ch. D. 


49 L. jr. Ch. 229 ; 41 L. T. 611 ; 28 W. R. 


704; 

146. 

AnnoUxHons : — Apld. Frloker v. Van Grutten, [1806] 2 Ch. 
649. ]Md, N©wbi«iln-by-the-Sea Gaa Co. v. 

(18T0), 49 L. J. Ch. 231 ; WllUams v. Preston (1882), 30 
W. R. 665 ; GelUn^r v. Gibbs, [1897] 1 Oh. 479 ; Dldls- 
bolm V. London & Westminster Bank (1900), 69 L. J. Ch. 
448. Xentd. BosweU v. Coaks (1887), 67 L. J. Oh. 101. 

580, — Where a solr. has com- 

menced an action m the name of a pltf. without 
authority, the proper course is for ^tf. to serve 
notice oi motion on deft., as well as on the solr., 
that the action may be dismissed, & that the solr. 
may pay the costs of pltf. as between solr. & client, 
& the costs of deft, as between party & party. — 
Newbigoin-by-the-8ea Gas Co. v. Armstrong 
(1879), 13 Ch. D. 310 ; 49 L. J. Ch. 231 ; 41 L. T. 
637 ; 28 W. R. 217, 0. A. 

Annotations : — Apld. John Morloy Building Co. v. Baxras, 
[1891] 2 Ch. 386 ; Frloker v. Van Grutten, [1896] 2 Oh. 
649. Refd. WllUams v. Preston (1882). 30 W. R. 556; 
Gellinger v. Gibbs, [1897] 1 Ch. 479 ; Gold Reefs of 
Western AustraUa e. Dawson, [1897] 1 Ch. 116 ; Dldlshelm 
V. London & Westminster Bauk, [1900] 2 Ch. 15 ; Ytmgo 
r. Toynbee, [1910] 1 K. B. 215. Hentd. Smith v. Day 
(1881), 60 L. J. Ch. 333 : London Scottish Permanent 
Benefit Soo. v. Chorloy (1884), 60 L. T. 266 ; Boswell v. 
Coaks (1887), 57 L. J. Ch. 101 ; I^nddepbatt v. Leith 
(No. 2), [1916] 2 Ch. 168. 

667. .] — Where a person has been 

made a pltf., in an action without proper authority 
& orders have without his knowledge been made 
against him under which he is liable to pay costs 
to deft, the practice is, in accordance with tlie rule 
laid down in Reynolds v. Howell, No. 391, ante, 
& followed in Nurse v. Dumford, No. 665, ante, & 
Newbiggin-by-ike’Sea Gas Co. v. Armstrinig, No. 566, 
ante, to direct a stay of proceedings in the name 
of the person named as pltf. & ^1 proceedings 
against him in the action since he was added as 
pltf. & to strike out his name for the purpose of 
future proceedings. The sob*, who wrongly made 
him a party will be ordered to pay all his costs & 
all the costs which he has been ordered to pay & 
also all deft.’s costs, the costs of the person named 
as pltf., as between solr. & client, & the costs of 
deft., as between party & party, & such costs will 
include the costs of the application by the person 
named as pltf. to bo dismissed from the proceed- 
ings. — Fricker V. Van Grutten, [1896] 2 c:h. 
649 ; 66 L. J. Ch. 823 ; 76 L. T. 117 ; 46 W. R. 63 ; 
40 Sol. Jo. 701, C. A. 

AnnotatioiM : — Coud. Oellingor v. Gibbs, [1897] 1 Ch. 471 . 
Rdd. Youge V. Toynbee, [19U1] 1 K. B. 215. 

Payment of costs .] — Sec Part VI., post. 


B. Acts Covered by Authority. 

(a) In General. 

668. Acts of London agent.] — Pltf. is bound by 
the acts of his attorney’s agent in town. — Grif- 
fiths V. Wn..LiAMS (1787), 1 Term Rep. 710 ; 99 
E. R. 1336. 

Annotation: — Mentd. Stevenson v. Yorke (1790), 4 Term 
Rep. 10. 

669. Authority to recover debt due — Opposition 
to defendant’s discharge In bankruptcy.] — An 


costs, but, notwithstanding, the attor- 
ney went on, thinking that doft. should 
pay the costs, the proceedings were 
set aside for Irregularity. — Parent v. 
M'Mahon (18.35), 4 O. S. 120.— CAN. 

0. .] — Lee t». Stiles, Ex p. 

Morse (1847), 5 N. B. R. (3 Kerr) 360, 
—CAN. 

d. Agreement uriihout authorily for 
action to abide event of another action.] 
— ^An agreement by a soUcltor that his 
client's suit should abide the event of 
another suit by same pltf. against 
another party, made without Instruc- 
tions from the oUent, who afterwards 
repudiated it : — Held : not binding 
on the client. — Dewar v. Orb, Dewar 


tJ. Sparltnq 1(1871), 3 Ch. Ch. 224. — 

CAN. 


e. Settlement of action loithout avlho- 
city — Verdict judgment set aside .] — 
After the trial of an action had been 
postponed at the assizes & deft, had 
loft the assize town, his soUcltor & 
counsel affected a settlement with 


pltf., which was given effect to by 
the entry of a verdict & judgment 
by consent. The soUcltor admitted 
that he was not iostruotod, but relied 
on bis client adopting the settlement, 
which was. In the solicitor's opinion, 
a favourable one. The oUent said 
that he had instructed the solicitor 
not to settle in the way he did : — 


Held : deft, was entitled to have the 
verdict Sc judgment set aside & a new 
trial, on payment of costs. — Watt v, 
Clark (1887), 12 P. R. 359.— CAN. 

f. Right of client to continue.] 

McDonald t?. Field (1882), 12 P. R, 
213.— CAN. 


PART IV. SECT. 2, SUB-SECT. 2.— 
B. (a). 

g. General rule .] — The attorney Is the 
agent of the client for all purposes 
connected with the suit. — L ee v. Mel- 


bourne & Suburban Ry. Co. (1861), 
1 W. & W. (L.) 34.— AU8. 

h. Retainer to act generaUy — Authority 
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authority to proceed in an action to recover a debt 
due from a party, does not sanction opposing his 
discharge in the insolvent debtors* ct.— -!D rakb v. 
Lbwin (1834), 4 Tyr, 730. 

(&) Com^omise of Action. 

570. Authority to compromise — Solicitor acting 
for nominal defendant — Compromise on behalf of 
party really Interested.] — In an action of trespass, 
A. was pltf., & B., C.’s land agent, was the nominal 
deft., 0. being the party really interested. H. 
who acted as deft.’s attorney upon the employ- 
ment of 0., & who also acted as O.’s attorney in 
certain actions & suits depending between C. & A., 
consented to an order of Nisi Prius, on the terms 
that A. should give up to C. possession of the farm 
on which the trespass had been committed, & 
that all proceedings should be stayed in the actions 
& suits between A. & B., & 0., & that C. should 
pay the taxed costs in the present action, & the 
further sum of £10 to A. On motion to set aside 
the order of Nisi Prius, & a rule of ct. made thereon, 
upon the groimd that H. had no authority to bind 
0. by any such arrangement, the ct. refused to 
interfere in a summary way. — Thomas v. Hewes 
(1834), 2 Cr. & M. 519 ; 4 Tyr. 336 ; 3 L. J. Ex. 
168 ; 149 E. R. 866. 

Annotations : — Oonid. Swlnfon v. Swln/eo (1857), 24 Bear. 

549. Mentd. Lewis v. Nicholson (1852), 18 Q. B. 503 ; 

Collen V. Wright (1857), 8 E. & B. 647. 

671. Solicitor for defendant — Defendant 

paying sum for damages & costs.] — Qu. : whether 
the attorney for deft, in an action has authority 
to settle it upon the terms of deft, paying a sum 
of money for damages & costs. — C rowtheb v. 
Farrer (1850), as reported in 14 L. T. O. S. 
131 ; 16 Jur. 535. 

Annotatiom : — Mentd. Bridgman v. Dean (1852), 18 L. T. 

(). S. 245 ; Miles v. Now Zealand Alford Estate Co. (1886), 

.32 Ch. D. 266. 

672. On obtaining certain sum — Solicitor 
compromising for larger sum — ^Evidence of agree- 
ment to accept surplus In satisfaction of costs.] — 
If an attorney have express authority from his 
client to compromise the case only on condition of 
securing for him a certain net sum, that, coupled 
with the fact that he afterwards compromised the 
suit on payment of a larger sum, & professed to 
have compromised it in pursuance of that 
authority, may be evidence of an agreement upon 
his part to accept the surplus of the money paid 
over the amount of the net sum his client expected 
to receive, in satisfaction of his costs, not only as 
between party & party, but between attorney & 


client. — O hubchyabd v. Watkins (1867), 27 
L. J. Ex. 18 : 30 L. T. O. S. 164. 

Annotation ;-^Rdd, Oolhns v. Brook (1860), 28 L. J. Ex. 
143. 


678. Necessity for oUent's consent.] — A 

compromise of a tri^ at law, made by counsel, 
upon the suggestion of an attorney that it would 
be desirable, wae held by the judge not to ^ 
binding upon the client who was n^ aware of it, 
had not sanctioned it, & would not acquiesce in it ; 
& a bill to enforce the speciflc performance of the 
compromise was dismissed by the same judge but 
without costs, the ct. being of opinion that the 
compromise arose from the mistake of parties 
acting for their respective clients, & a new trial 
of the issue was directed in the original suit. On 
appeal by pltf. in the suit for speciflo performance : 
— Held : an attorney has no authority to com- 
promise a suit without the sanction & consent of 
the client. — Swinfen r. Swinpen (1858), 2 De G. 
& J. 381 ; 27 L. J. Ch. 491 ; 31 L. T. O. 8. 157 ; 
22 J. P. 306 ; 4 Jur. N. 8. 774 ; 6 W. R. 480 ; 44 
E. R. 1037, L. JJ. 

Annotations: — Eb:pld. Prestwloh v. Poley (1865), 18 C. B. 

N. 8. 806. Dim. Re Wood, Ex p. Wenham (1872), 21 

W. R. 104. Befd. Ohown v. Pairott (1863), 14 (3. B. N. 8. 

74 ; Hardiog V. Chowne (1863), 1 New Rep. 284 ; Kennedy 

V. Brown- (1863), 1 New Rm». 275 ; 8trau88 v. Francis 

(1866), L. R. 1 Q. B. 379 ; Holt v. Jesse (1876), 3 Ch. D. 

177: atretton v. Thompson (1881), 72 L. T. Jo. 136; 

Mathews v, Munster (1887), 61 J. P. 615. 

674. Solicitor suing on unstamped docu- 

ment — Or document of doubtful construction.] — 

Where an attorney is retained to do his best to 
obtain redress for a client, who claims a tenancy 
or any other right of small value imder a written 
document, on which, whether because it requires 
to be, but is not, stamped, or because it is of 
doubtful & difficult construction, it may be perilous 
to sue, he has authority to compromise the claim 
& give up the document ; but in an action by 
the client against him for negligence in not obtain- 
ing sufficient compensation & for giving up the 
document, it may nevertheless be a question for 
the jury, upon all the circumstances, whether 
there was a want of due care in coming to the com- 
promise, provided there is any evidence of a want 
of such due care, but his not having ascertained 
the amount of the damage, before agreeing to the 
compromise : — Held : insufficient evidence of 
negligence. — Wratghtv. Johnston (1858), 1 F. &F. 
128, N. P. 

676. Compromise announced In open court 

— In presence of client.] — Where a cause is com- 
promised by the counsel & attorneys, in ct. in 
the presence of the client, & after conference had 


to oppose bankruptcy petition. ] — A boUcI- 
tor was instraoted by his client to 
attend to the latter’s Interest durlns; 
his absence Sc to act for him gronerally 
as his solicitor. Durlnsr his client’s 
absence from the state, a bankruptcy 
petition was presented against him : — 
aM : the solicitor bad authority to 
oppose the petition . — Re Hauvik, Ex 
p. BrocKHOFF (1902), 2 8. R. N. 8. W. 
(B.) 1 ; 19 N. S. W. W. N. 23.— AUS. 


k. Bigninq cognovit.] — An attorney 
has no authority to sign a cognovit 
In a suit without the authority of his 
client, but his client will be bound by 
a cognovit given without bis consent. 
If he makes no objection when Informed 
of It.— MoNAsncK V. O’Brien (1860), 
9 N. B. K. (4 All.) 648.— CAN. 


l. Giving of power of attomev .] — The 
attorney In the cause has no autho- 
rity to give a power of attorney for 
that purpose. — Robiohbau v. Turner 
(1871), N. B, Dig. 86.— CAN. 

m. Indemnity to sheriff .] — promise 
of indemnity to the shonff by an attor- 
ney Is binding on his client where 


the attorney had the conduct of the 
suit In the course of which such pro- 
mise was made Sc the subsequent acts 
of the client showed that he had 
adopted the attorney’s proceedings. — 
Muirhead V. Shirreff (1886), 14 
S. C. R. 735.— CAN. 

n. Signing notice of appeal.] — Soott 

V. DAia*HlN (1907). 7 Terr. L. R. 401; 
6 W. L. R. 371.— CAN. 

o. Payment of judgments.] — Mo- 
Lawb V. Wellband (Man.) (1912), 21 

W. L. R. 692 ; 4 D. L. R. 24.— <JAN. 

£ . To arre^ under execution .] — A 
. has no authority, against the 
will of his client, to take In execution 
the body of a deft., against whom the 
client has, through the agency of his 
Bolr., recovered a Judgment; Sc this 
Is so even where the client has not 
paid his solr.’s bill of costs. — RvssBix 
V. Barton (1872), Mao. 679. — N.Z. 


PART IV. SECT. 2, SUB-SECT. 2.— 
B. (b). 

671 1. Authority to ampromise — So- 


licitor for defendant — Defendant paying 
sum for damages costs.] — R. v. 
SWDTE (1913), 47 I. L. T. 63. — IR. 

673 I. Necessity for clients con- 

sent .] — An attorney has no power to 
compromise an action against bda 
clients by an adjustment varying 
rights of property unless expressly 
authorised. — Shiei, v. Coeoniai, Bank 
OF Australia (1870), 1 V. R. 40. — 
AUS. 


678 11. — .1 — Armour v. Jef- 

frey (1862), 21 U. a . R. 513.— CAN. 


673 111. 


-.] — Kino v. Pin- 


SONEAULT (1875), 44 L. J. P. 0. 42, 
P. O.— CAN. 

578 iv. .] — CJONNATTT V. 

(1847), 11 1. “ 

IR. 


Eq. R. 333. — 


q. Notice of vdih- 

drawal of consent to other party direct.] 
— If paHles to an action authorise 
their solrs. to enter Into negotiations 
for a settlement. Sc, while the negotii^ 
tions are prooeMlng, one party, un- 
known to nis own or to the opposite 


J. — ^VOIi. 
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with him with a view to an atrangement, & the 
client do not dissent, & the terms of the com* 
promise have been embodied in an order of Nisi 
FHua, subsequently made a rule of ct., the 
arrangement will not be disturb^, upon a sug- 
gestion by the client, that, though present when it 
was made, he did not understand what was ^ing 
on. — Ghajcbebs v. Mason (1858), 5 0. B. K. S. 
69 ; 28 L. J. 0. P. 10 ; 6 Jur. N. S. 148 ; 141 E. E. 
23. 

Annotations : — BsU. Ohown v. Parrott (1863), 14 O. B. N. S. 
74 ; W^herley v. Andrews (1871), 35 J. P. 552. 

676. .] — The general authority, 

both of counsel & solr. exten<M to the entering 
of a etei proceaeust &> a compromise by aiet proceeeua 
annoimced by counsel in open ct. in the presence 
of his client must be repudiated openly Sc at once 
by the client, or it cannot be set aside. — Eumsey 
V, Kino (1876), 33 L. T. 728. 


Annotations : — Oonsd. Holt v. Jesse (1876), 3 Ch. D. 177. 
Bsid. Neale v. Goi^on Lennox. [1902] 1 K. B. 838. 

677. .] — Where the counsel & 

solrs. of deft., being aware of all the facts on which 
an order was to be made, consented in ct., in deft’s 
presence, to an order against him, he was not 
allowed to withdraw his consent, on the grounds 
that his advisers mistook their instructions, & 
had no sufBcient authority to bind him. — H olt v. 
Jesse (1870), 3 Ch. D. 177 ; 40 L. J. Ch. 264 ; 24 
W. R. 879. 

Annotations: — Ezidd. Soolly v. Dundonald (1878), 8 Ch. D. 
658. Oonsd. Baris v. Baris (1880), 13 Oh. B. 861 : Hick- 
man e. Bereno, [1895] 2 Ch. 638. Apld. Shepherd v. 
Robinson, [1919] 1 K. B. 474. IMd. Harrey v. Ooydon 
Union R. S. A. (1884), 26 Oh. B. 249 ; Neale t>. Gordon 
Lennox, [1902] 1 K. B. 838. 

57S. Solicitor acting bon& fide Sc reason* 

ably — Not against client’s express instructions.! — 

An attorney retained to conduct a cause, & haying 
express dir^tions from the client not to enter into 
a compromise, has no power, under such retainer, 
to enter into any compromise, even though it bo 
reasonable & bond i^, & for the benefit of the client, 
&, if he do so, is liable to an action for dam^es, 
though the damage actually sustained be nominal. 
It is no defence to such action that the compromise 
was entered into by the advice of counsel retamed 
Sc employed by the attorney, under his retainer, 
for the conduct of the cause. — F ray v. Voulbs 
(1869), 1 E. & B. 839 ; 28 L, J, Q. B. 232 ; 33 
L. T. O. 8. 133 ; 6 Jur. N. 8. 1263 ; 7 W. R. 440 ; 
120 B. R. 1126. 


Annotations : — ^Olstd. Chown v. Parrott (1863), 14 C. B. N. S. 

74. Oonsd. Prestwick v. Poley(1865), 18 C. B. N. S. 806 ; 

Welsh V. Roe (1918), 87 L. J. K. B. 520. Retd. Brady v. 

Curran (1868), 16 W. R. 514. 

679. .] — compromise wdll not 

be set aside on motion, where the attorney enters 
into it, not against the express directions of his 
client, but bond fide^ believing that he had authority 
to enter into it. — Harding v. Chowne (1863), 1 
New Rep. 284. 

680. .] — Strbtton V. Thompson 

(1881), 72 L. T. Jo. 136, D. 0. 


Authority of managliig 

otork.]-— -An attorney has a ^eral authority to 
compromise an action on behaXC his client, provided 
he act bond fide Sc reasonably, Sc not in defiance 
Df the direct Sc positive instructions of the client, 
& thip authority, it seems, extends to a manag i ng 
clerk having the general conduct of the business. 

Pltfs. employed A., an attorney, to sue B. for 
the price of a pianoforte sold Sc delivered. The 
cause having proceeded as far as the joinder of 
issue, A. finding B. unable to pay, agreed ^th 
him, by his managing clerk, that pltfs. should take 
back the piauoforte, Sc that the costs should be 
paid by certain instalments. Pltfs, on being 
informed of this arrangement, repudiated it, Sc A, 
gave notice of trial : — Held : upon a motion to 
stay the proceedings on the ground that the action 
was settled, this compromise was within the general 
scope of the attorney’s authority, & bindii:^ as 
between pltfs. & B. — ^Prestwich v. Polby (1806), 

18 C. B. N. 8. 806 ; 6 New Rep. 175 ; 12 L. T. 
390 ; 144 E. R. 662 ; 8^ib nom. Pristwick v. 
Polby, 84 L. J. C. P. 189 ; 11 Jur. N. 8. 683 ; 13 
W. R. 753. 

Annotations: — Oonsd. Strauss v. Francis (1866), L. 

Q. B.--S79. Apld. Re Newon, Carruthors v. Newen, 

1 Ch. 812. Oonsd. Welsh v. Roe (1918), 87 L. J. 

520. R^. Noale v. Gordon Lennox, [1902] 1 K. B 

682. Authority of London or 

other agent.] — The solr. on the record, whether 
in London as agent for a country solr. or in a dis- 
trict registry as agent for a London solr., has a 
general authority to compromise an action on 
behalf of his client, provided he acts bond fide 
Sc reasonably, & not in defiance of his direct & 
positive instructions ; & in either case the lay 
client will be boimd although there is no privity 
between him & the agent on the record. — Re 
Newen, Cabbuthers v. Newen, [1903] 1 Ch. 812 ; 
72 L. J. Ch. 356 ; 88 L. T. 264 ; 61 W. R. 297 ; 

19 T. L. R. 247 ; 47 Sol. Jo. 300. 

Annotation: — Rold. Welsh v. Roe (1918), 87 L. J, K. B. 

520. 

683. Instructions by cUent not to com- 

S ronUse.] — An action for debt being called on for 
earing, counsel for deft, consented to judgment 
against his client for part only of the claim, pltf. 
abandoning the balance. Without the knowledge 
of counsel on either side, or of solfs. for pltfs., deft, 
had given instructions to her solrs. that the case 
was not to be settled. Upon an application made 
before the judgment was drawn up : — Held : the 
case must be restored to the list for hearing. — 
Shepherd v. Robinson, [1919] 1 K. B. 474 ; 88 
L. J. K. B. 873 ; 120 L. T. 492 ; 35 T. L. R. 220, C. A. 

684. Solicitor consenting to leave matter 

to third parties — Client repudiating minutes of 
compromise.] — Where a cause had been ordered 
to stand over, with a view if possible to arrange a 
compromise by the leading coimsel, Sc the London 
agent of deft.’s solrs. wrote to the agent of pltf.’s 
solrs. as follows, " Without prejudice. It is the wish 
of C., deft., that this matter be left to M. & J. to say 
what course shall be adopted for the termination 
of the suits minutes of a decree for com- 


R. 1 
[1903] 
K. B. 
. 838. 


Bolrs., writes to the other partv per- 
aonally withdrawing from the negotla- 
tlona, Sc the respeotive solrs., not 
knowing what has taken place, between 
their oUents meanwhile, oonolude the 
terms of a settlement, suoh settlement 
will not be binding on the party who 
had thns withdrawn from the negotia- 
tions, beoanse the other party had 
direot notice of his withdrawal. — 
Vardon V. Vabdon (1884), 6 O. R. 
719.— CAN. 

I, SolicUor acting bond fide <t 

reaecmabiu — Not against client’s express 


instructions .] — Jagaknath Bas Gnnu- 

BAKHRDA8 V. RaMDAS GURTmAKSUDAS 

(1870), 7 Bom. O. C. 79.— IND. 

57811. .]— A 

V. Eutze:e, [1918] B. B. L. 87. — 

S. AF . 

r. .] — ^Where a solr. in 

good faith gives his consent Sc enters 
Into an arrangement, even without 
instruotions, the client cannot he re- 
lieved. Where the solr. has acted 
fraudulently the case is different. — 
Bailkt V. Bailey (1886), 2 Oh. Oh. 
58.— CAN. 


t, Within scope of 

authority.] — ^An attorney has a general 
authority to oompromise an action 
on hehfiblf of his client, provided he 
acts bond fide. Sc reasonably Sc withtai 
the soope of his authority as an agent 
to compromise. — B ank of Nova 
SooTiA V. Morrow (1877), 17 N. B. R. 
(1 P. & B.) 343.— CAN. 

a. .] — A barrister Sc 

solr. acting under a genoml retainer 
has, in the absenoe of any restxiotion 
therein, full charge of the conduct of 
the action A of all things inoidentai 
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promise which w&re axrtLnged by M. & J., on behalf 
of either paxty in oonsultation, were afterwards 
repudiated by deft. : — Meld : the ot. had no 
jurisdic^on, if deft, withheld his consent, to make 
an order in conformity with the minutes as arranged 
in oonsultation. — Grbsen v. Crockett, Crockett 
V. Green {186S), 6 New Rep. 368 ; 34 L. J. Ch. 
606 ; 12 L. T. 749 ; 18 W. B. 1062, L. 0. 

5 g 5 . After Judgment obtained.]— If pltf. in 

an action continues the authority of his attorney 
after Judgment, by allowing him to proceed to 
obtain satisfaction, the attorney retains the power 
to bind his client by a compromise. — Butler v. 
Knight (1867), L. B. 2 Exch. 109 ; 36 L. J. Ex. 
66 ; 16 L. T. 621 ; 16 W. B. 407. 

Annotation : — Confd. Welsh, v. Roe (1918), 87 L. J. K. B. 
520. 

686. .] — retainer to a solr. to con- 

duct an action does not include an authority to 
compromise it after Judgment by assenting to the 
execution by deft., of a deed of assimment of his 
primerty to a trustee for the benefit of his creditore. 
— A Debtor, £xp. Debtor v. Petitioning 
Creditor, [1914] 2 K. B. 768 ; 83 L. J. K. B. 
1176 ; 58 Sol. Jo. 416 ; 21 Mans. 165 ; (tub nom. 
Re Street, Ex p. The Debtor, 110 L. T. 944, D. C. 

587. Matter within scope of suit.] — A 

solr. or a counsel has full authority either to com- 
promise or abandon the claims of his client, pro- 
vided it be in a matter within the scope of the suit. 

Secua, in a collateral matter. — Re Wood, Ex p. 
Wenham (1872), 21 W. R. 104. 

588. Compromise enforceable on motion.] 

— ^Alliance Pure White Lead Syndicate, Ltd. 
V. MacTvor’s Patents, Ltd. (1891), 7 T. L. R. 
699. 

689 . Before action brought.] — A solr. 

employed to act for a client in regard to his claim 
against a third person has, before action brought, 
no implied authority to effect a compromise. — 
Macaulay v. Polley, [1897] 2 Q. B. 122 ; 66 
L. J. Q. B. 666; 76 L. T. 643 ; 46 W. R. 681, C. A. 

Annotation: — ColUd. Welsh t>. Roe (1918), 87 L. J. K. B. 
520. 

690. — — Compromise by solicitor’s 

clerk.] — A. having suffered personal injuries 
through the negligence of the servants of H. & co., 
applied to an attorney, & the attorney’s clerk 
agreed with H. & co. to accept a certain smn “ in 
full satisfaction of all demands for the injuries ” 
sustained by A., & gave a written undertaking to 
that effect. A. having repudiated the transaction, 
& brought an action : — Held : the agreement 
entered into by the attorney’s clerk, as it took 
place before the issuing of any writ, was not bind- 
ing upon A. — Duffy v. Hanson (1867), 16 L. T. 
332. 

Annotation: — Apprvd. Macaulay v. Polley, [1807] 2 Q. B. 

501. Parties consulting family solicitor — 

Agreement not quite in accordance with rights 
of parties — Compromise to avoid litigation.] — 

Generally the ct. will support an agreement of com- 
promise entered into after the parties have Jointly 
consulted the family solr., even though the agree- 


ment may not be quite in accordance with tiieir 
righto, the very object of the compromise b^ng to 
avoid the necessity of having the exact relative 
righto determined by litigation ; but the family 
8(^. is not entitled to keep those consulting him 
in the dark as to their righto because he thinks it is 
for the advantage of all parties to compromise 
& that if they know their exact righto there would 
be no chance of a compromise. 

Where one party entered into a compromise 
relating to her interests under a wUl under a false 
impression as to her legal righto, arising from a 
wrong interpretation placed upon counsel’s opinion 
by a common solr. acting for all parties : — Held : 
the compromise was not binding upon her . — Re 
Roberts, Roberts v. Roberts, [1905] 1 Ch. 
704 ; 74 L. J. Ch. 483 ; 93 L. T. 263, C. A. 

592. Client’s mistake as to legal rights — 

Solicitor’s erroneous interpretation of counsel’s 
opinion.] — Re Roberts, Roberts v. Roberts, No. 
591, arde. 

598. Client’s conduct Inducing belief in 

authority — Effect of client’s misunderstanding.] — 

If a client by his conduct induces his solr. to believe 
that he is authorised to make a certain com- 
promise in an action which the solr. is conducting 
on behalf of the client, & the solr., reasonably 
relying on that conduct & believing that he has the 
authority of the client, makes the compromise, 
the client is bound whether he intended to give that 
authority or not, & whether he in fact understood 
or did not understand the terms of the com- 
promise. 

Before a county ct. action was tried a settle- 
ment was arrived at between the solr. for the 
respective parties, & a memorandum embodying 
its terms was signed by the solrs. This memo- 
randum was not read by deft., but it was read over 
to her by her solr. or his son, & she seemed to assent 
to its terms. The action was thereupon, by con- 
sent of the county ct. Judge & the solr. on both 
sides, struck out. Although deft, seemed to 
assent to the terms of the compromise, she did 
not in fact understand them & did not mean 
to assent to them. Subsequently an agreement 
in writing, signed by the solrs. for both parties, 
containing the terms of the memorandum, was 
sent to deft., who repudiated it upon the groimd 
that the terms of the compromise which she 
authorised her solr. to effect were not contained 
either in the memorandum or in the written agree- 
ment ; — Held : deft, was bound by the compromise 
made by her solr., A was liable in damages for the 
breach of it. — Little v. Spreadbury, [1910] 2 
K. B. 668 ; 79 L. J. K. B. 1119 ; 102 L. T. 829 ; 
26 T. L. R. 662 ; 64 Sol. Jo. 618, D. 0. 

Annotations: — Ooosd. Welsh v. Roe (1918), 87 L. J. K. B. 

520 ; Shepherd v. Robinson, [1919] 1 K. B. 474. 

594. Unless limitation of authority noti- 

fled to other party.] — ^After issue of the writ the 
solr. of a party to the action has an implied general 
authority to compromise & settle the action, & the 
client cannot avail himself of any limitation by him 
of the implied general authority unless it has been 


thereto, especially on the trial. This 
authority moludes the right to oom- 

g romise the action & to consent to 
s dismissal on terms or otherwise, 
provided he does so in the honest 
belief that he Is acting In the best 
lnt«?este of his ollent. — Rooan «, 
PRCm*HOMBa!, [1925] 1 D. L. R. 347 ; 
[1925] 1 W. W. R. 4to.— CAN. 


b. Conuoromise by clerk 

in anUcipected defaiut of appearance 
of dient at trial. }-^MFABvns v. Muxkr 
(1001), 18 S. O. 172.— S. AF. 


0 . After judgment obtained — 


Consent to variation of interpleader 
order .] — Hackett v. Bible (1888), 12 
P. R. 482.— CAN. 

587 i. Matter toithin scope of 

suit .] — consent hy the vakil of a 
party to a decree being made binding 
on property other them what the 

E artfes to the suit may have an in- 
srest In, is a consent to what is beyond 
the scope of the suit. Sc can neither he 
binding on the pai^ nor acted upon 
by the ot. — A vul khadar v. Andhu 
Set (1865), 2 Mad. 423.— IND. 

d. Express prohibition — Neces- 


situ for notice of prohibition to . 
site party.] — ;a client is bounil . 
a compromise entered into by the 
attorney In the oaae. though In viola- 
tion of exprem direoUons not to com- 

B ilse. if the other party have acted 
fide, St without notice of such 
prohibition. — B rast v. CTurran (1868), 
1. R. 2 O. L. 314.— m. 

e. — Bkrbt e, 

Mullen (1871), I. R. 5 Eq. 368. — HI. 

t. Mistaken beUef in autho- 

rity.] — De Vos V. Oalits Sc db Vil- 
LIEBS, [1916] O. P. D. 465.-8. AF. 

F 2 
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Sect, 2. — Authority of solicitor to bind client : 
sect. 2, B. (b), (c) (d), <fe C.] 

brought to the notice of the other side. — ^Welsh 
V. Bob (1918), 87 L. J. K. B. 620 ; 118 L. T. 620 ; 
34 T. L. R. 187 ; 02 Sol. Jo. 209. 

Annotation : — Distd. Shepherd v. Eoblnson, [1919] 1 K. B. 
474. 

(c) Authority to Refer Action. 

506. Whether solicitor has authority to refer 
action.^— An attorney authorised to appear for a 
party m a suit has incidentally authority to refer 
it without any fresh authority to that effect, & the 
attorney having appeared for the corpn., to the 
knowledge of the directors, the corpn. were bound 
by his acts as attorney, though he was. not autho- 
rised to appear by any authority under seal. — 
Favietx V. Eastern Counties By. Co. (1848), 2 
Exch. 344 ; 0 Dow. & L. 64 ; 17 L. J. Ex. 297 ; 
164 E. B. 626 ; sub nom. Farrill v. Eastern 
Counties By. Co., 11 L. T. O. S. 204. 

Annotations: — Smith r. Troup (1849), 7 C. B. 757 ; 
Hodakinson v. Fernie (1857), 3 C. B. N. S. 189 ; Chambers 
r. Mason (1868), 5 C. B. N. S. 69 ; Neale v. Gordon- 
Lenuox (1902), 71 L. J. K. B. 53(1. Mentd. Kirk & 
RandaU v. East & West. India Dock Co. (1886), 55 L. T. 
246 ; May v. MUls (1914), 30 T. L. R. 287. 

690. .] — The attorney on the record has 

authority to consent to a reference on behalf of his 
client.— S mith v. Troup (1849), 7 C. B. 767 ; 0 
Dow. & L. 079 ; 18 L. J. C. P. 209 ; 13 L. T. O. S. 
73 ; 137 E. R. 300. 

Annotations : — Befd. Neale v. Gordon Lennox, [1902] 1 
K. B. 838 ; Welsh v. Roe (1918), 87 L. J. K. B. 520. 

607. Against client’s express instructions.] 

— Where, at the trial of a cause, the attorney refers 
it to arbitration, this binds his client as against the 
other party, although the client has given express 
directions to his attorney not to refer. — H olmes 
V. Carden (1840), 0 L. T. O. S. 324. 

698. Solicitor acting under pressure.] 

— CoLWALLv. Child (1600), 1 Bep. Ch. 196 ; 1 Cas. 
in Cli. 80 ; 21 B. R. 648 ; sub nom. Collwell v. 
Child, Freem. Ch. 164. 

Annotation : — Mentd. Hide v. Petit (1670), Freem. CTi. 133. 

(d) Co7iduci of Proceedings. 

699. Consent to set aside Judgments — Against 
express instructions.] — Attorney’s consent binds 
the client though contrary to his express orders. — 
Latuch V. Pasherante (1696), 1 Salk. 80 ; 91 
E. R. 81. 

Annotations : — Consd. Stanhope r. Eavery (1836). 5 Dowl. 
357. Apld. Re Newen, Carruthers v. Newen, [1903] 1 Ch. 
812. Befd. Welsh v. Roe (1918), 87 L. J. K. B. 620. 
Mentd. Hatton v. Walker (1729), 1 Bam. E. B. 213. 

600. Agreement not to enforce Judgment.] — 

An attorney employed to sue for a debt, in a 
county ct., has no implied authority, after he has 
obtained judgment in such ct. for the debt, to 
enter into an agreement with debtor not to enforce 
such judgment for a time. — L ovegrovb v. White 
(1871), L. R. 6 C. P. 440 ; 40 L. J. C. P. 263 ; 24 
L. T. 664 ; 19 W. R. 823. 

Annotation : — Reid. Re Commonwealth Land, Building 
Estate & Auction Co., Ex p. HoiUngton (1873), 43 'L. J. 
Ch. 99. 

601. Carrying out of award.] — If an attorney 
is employed by a person to act for him, after an 

PART IV. SECT. 2 , SUB-SECT. 2.— 

B. (c). 

fi95 U. Whether solicitor has avihority 
to refer action.] — IUmjiawan Ram v, 

Kaja Chaban Sinou (1907), I. L. R. 

39 All. 429.— IND. 

g. Authority to consent to altera- 
Hon of terms of r</erenoe,] — Wiison v. 

HtTBOK & Brucb Counties Corpn. 

(1852), 11 0. P. 648.— CAN. 


award has been made agaiiut him, he is desired 
to do what is needful, he shall be thereby war- 
ranted to carry the whole award, as far as respects 
his client, into effect, though his immediate busi- 
ness was to do but part of it. — ^Dawson v. Lawley 
(1801), 4 Bsp. 66 ; 170 E. R. 643, N. P. 

602. Solioitor acting for Infant — Infant bound 
by solicitor’s oonduot.]— Infants are bound by the 
conduct of their solr. in a cause. — T illotson v. 
Hargrave (1818), 3 Madd. 494 ; 60 E. R. 680. 

Annotation : — Mentd. Morlson v. Morlson (1838), 4 My. 6c Cr. 

215. 

608. Order made by consent of counsel — ^No In- 
structions to consent — Failure of solicitor to make 
immediate objection — Solioitor or client not present 
in court.] — A jDarty is bound by the consent of his 
counsel given in ct., though they had no instruc- 
tions to consent, if they were at the time apprised 
of all those facts, of which the knowledge was 
essential to the proper exercise of their discretion ; 
but he will be relieved from an order made by such 
consent, if they give that consent in ignorance of 
material circumstances. How far a party wiU be 
allectcd by the remissness of his solr. in not imme- 
diately objecting to an order made by the consent 
of counsel in ct., when neither the party nor his 
solicitor was present, & instructions to consent had 
not been given by either. — F urnival v. Bogle 
( 1827), as reported in 4 Russ. 142 ; 38 E. R. 768, 
L. C. 

Annotations : — i^ld. Clifford v. Tumell (1848), 11 L. T. O. S. 

197. Consd. Bwliifen v. Swlnfen (1857). 24 Beav. 549. 

Bald. Chambers v. Mason (1858), 5 C. B. N. B. 59. Mentd. 

Thomas v. Hewes (1834), 4 Tyr. 335 ; Wright v. Sorsby 

(1834), 4 “i^r. 434 ; Brown v. Newall (1837), 2 Idy. & Cr. 

558 ; Re K^yworth, Ex p, Tate (1874), 43 L. J, Boy. 55 ; 

Holt V. Jesse (1876), 3 Ch. D. 177 ; Harvey v. Ooydon 

Union R. 8. A. (1884), 26 Ch. D. 249 ; Wledegemann t>. 

Walpole (1889), 63 J. P. 614 ; Huddersfield Banking Co. 

e. Lister (1896), 72 L. T. 703 ; Neale v. Gordon Lennox, 

[1902] 1 K. B. 838. 

604. Assent to appointment of umpire.] — An 

umpire was appointed by lot, in consequence of an 
agreement by the arbitrators. This was not known 
or assented to by the parties, but was known to the 
attorney of the pait-y applying to set aside the 
award. When, however, the umpire was so 
appointed he was specially objected to bv the 
arbitrator appointed by that paHy ; & that fact 
was not known to the attorney ; — Held : there 
was not a sufficient assent to the mode of appoint- 
ment, because the whole facts were not within the 
knowledge of the party assenting ; & an award 
made by an umpire so appointed was bad. 

Qu. : whether the attorney had power to bind 
his client by such an assent. — Re Jamieson (1836), 
4 Ad. & El. 946 ; 2 Har. & W. 36 ; 6 L. J. K. B. 
187 ; 111 E. R. 1039. 

Annotations : — Reid. Hodponr. Drewry (1839), 7 Dowl. 669 ; 

European Stoom Shipping Co. v. Crosskoy (1860), 8 C. B. 

N. 8. 397. 

605. Negligence of solicitor — Failure to sub- 
poena necessary witness.] — When deft.’s attorney 
neglected to subpcena the attesting witness, to 
prove the execution of a deed at the trial, which 
deed was material to make out deft.’s case, the ct. 
refused a new trial on payment of costs, although 
the attorney swore that he had expected that the 
execution would have been admitted by pltf. — 
Clarke v. Martin (1838), 1 Will. WoU. & H. 680. 

k. .] — R. V. Thomfson (1915), 

48 N. 8. R. 616.— CAN. 

l. Right to continue proceedings 
in ovon interest — After vmh^awdl of 
retainer.]— BoiXR v. Soubb (No. 2) 
(1897), 18 N. Z. L. R. 625.— N.Z. 

m. Authority to note appeal.] — 
Howe v. Church, [1914] T. P. D. 611. 
—8. AP. 

n. .] — A power glmi to on 
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h. Plea of guilty in absence of de- 
fendant .] — Instruotions to an attorney 
to appear & defend a deft., charged 
with am offenoe under Summary Con- 
victions Act, do not authorise him to 
plead guilty to the charge In the 
deft.’s absence . — Ex p, Erickson 
(1892), 31 N. B, R. 296.— can. 
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eoe. In setong down domutrer.] — Where 

pltf., under 84 Now Old. Aug. 28, 1841, is entitled 
to set down the demurrer, but has been prevented 
from so doing through the negligence of his solr., 
the neglect OT such solr. must be regarded as that 
of the client, & any misconduct of an attorney 
cannot be aUowed to damnify the other party. — 
Knight v. Mabjoribanks (1844), 14 Sim. 198 ; 
13 L. J. Oh. 473 ; 3 L. T. O. S. 278 ; 60 E. R. 333. 

607. Consent to other side pleading certain 
matters.] — W^ere pltf.’s attorney consents to an 
application on the part of deft., to plead several 
matters, the abstract of which is submitted to his 
consideration, pltf. is boimd by such consent. — 
PiSANi V, Lawson (1838), 7 L. J. C. P. 144 ; 2 Jur. 
304. 

008. Consent to release of defendant — Without 
receipt of money claimed.] — The authority of an 
attorney to conduct a suit does not extend to 
giving a discharge to a prisoner, in execution on 
judgment in the suit, without receiving the amount 
of tbe debt. 

In an action against a public officer for the 
escape of a prisoner, it is not sufficient for the deft, 
to aver, that the attorney who prosecuted the 
action, & procured the commitment, required, & 
gave liim licence to discharge prisoner, without 
also stating either payment, or a special authority 
from pltf. to the attorney to consent to the dis- 
charge. — Savory v. Chapman (1840), 11 Ad. & El. 
820 ; 8 Dowl. 666 ; 3 Per. & Dav. 604 ; 9 L. J. 
Q. B. 186 ; 4 Jur. 410 ; 113 E. R. 629. 

Annotaiiona : — Dbtd. Coxinop r. Challia (1848), 11 L. T. O. S. 

24fi. Consd. BuUer v. Knight (1867), 15 L. T. 621. 

Retd. Lovl V. Abbott (1849), 4 Exch. 588. 

609. .] — An attorney is not authorised 

to receive part of the debt «Sc a security for the 
remainder from a deft, in execution & to discharge 
him from custody. — Connop v. Challis (1848), 2 
Exch. 484 ; 6 Dow. & L. 48 ; 17 L. J. Ex. 319 ; 
11 L. T. O. S. 245 ; 164 E. R. 682. 

Annotation : — Bsld. Lovcgrove v. White (1871), 40 L. J. O. P. 

253. 

610. Entry of fraudulent defence — Admissions 
made against client — Jurisdiction to set aside judg- 
ment & order fresh defence.] — Where a solr. has 
put in a fraudulent defence for his client without 
the knowledge of the client, making admissions 
on which judgment was obtained against the 
client : — Held : the ct. had jurisdiction to set 
aside the judgment & permit the client to withdraw 
the defence, «fc put in a fresh defence. — WmLiAMS 
V. Preston (1882), 20 Ch. D, 672 ; 61 L. J. Ch. 
027 ; 47 L. T. 266 ; 30 W. R. 666, C. A. 

Annotation .—Reid. Re Youngs, Doggett v. lUsvett, Re 

Youngs, VoUum v. Revett (1885), 30 Ch. D. 421. 

611. Employment of shorthand writer* to take 
note.] — Wliere a solr. employs a shorthand writer 
to take shorthand notes of a case in which the solr. 
is acting for a client, in the absence of a special 
arrangement the solr. is personally liable to the 
shorthand writer for the costs of the notes. — 
Cocks v, Bruce, Searl & Good (1904), 21 T. L. R. 
62 ; 8iib nom. Cocks v. B. S. & G., 49 Sol. Jo. 69. 

Annotation: — ^Befd. Wakefield v. Duckworth (1914), 84 

L. J. E. B. 335. 

C. Solicitor on Record, 

612. Duty of solicitor to enter name on record.] 
— ^A deft., who had appeared in an action in person, 


subsequently employed a solr. to conduct his 
defence, but fail^ to give notice thereof at the 
Central Office & consequently no solr. appeared 
on the record as acting for deft. Pltf.’s solra. were, 
however, aware that deft.’s solr. waa acting for 
deft. Sc had dealt with him as deft.’s solr. in the 
action. The action being subsequently dismissed 
with costs for want of prosecution : — Meld : 
though the failure to get deft.’s solr.’s name 
placed on the record was an irregfularity, it ought 
not, under the circumstances, to be treated as fatal 
to deft.’s right to recover his solr.’s charges. — 
Mason v. Grigg, [1909] 2 K. B. 341 ; 78 L. J. K. B. 
810 ; 101 L. T. 217, C. A. 

613. Effect of authority — Power to receive 
debt.] — Payment of the debt to an agent employed 
to sue deft, by pltf.’s attorney, is not payment to 
pltf., though payment to the attorney himself is. — 
Yates v, pRECKiiETON (1781), 2 Doug. K. B. 623 ; 
99 E. R. 304. 

Annotaiiona : — Distd. Hanley i>, CosRan (1847), 11 Jur. 1088. 

Reid. Robbins t>. Fennell (1847), 2 New Praot. Gas. 426. 

Mentd. De Moranda v. Duukln (1790), 4 Term Rep. 119. 

614. Receipt by London agent.] — 

Payment made by a deft, to the London agent of 
pltf.’s attorney is a payment to pltf. 8., the London 
agent of W., attorney to pltf. in a suit between A. 
& B. received the sum sued for from deft., & at the 
request of W. set it off against advances in an 
account between them. The ct. compelled 8. to 
pay pltf. de novo^ he not showing that there was an 
account between pltf. & W. with a balance in 
favour of the latter. — Hanley v. Oassam (1847), 2 
New Pract. Cas. 431 ; 10 L. T. O. 8. 189 ; 11 Jur. 
1088. 

Annotations: — Coiud. Robbins v. Fennell (1847), 11 Q. B. 

248. Apld. Ex p, Edwards (1881), 8 Q. B. D. 262. 

Reid. Robbins v. Heath (1848), 2 New Pract. Cos. 433. 

615. Power to demand & receive costs 

due.] — Where costs are ordered to be paid to a deft, 
his attorney is competent to demand & receive 
them, without an express power of attorney. — 
Mason v. Wiutehouse (1838), 4 Bing. N. C. 692 ; 
1 Am. 261 ; 6 Scott, 576 ; 7 L. J. O. P. 295 ; 2 
Jur. 645 ; 132 E. R. 966. 

616. Validity of service on solicitor.] — 

A party had some time since left home, & had not 
been heard of, & it was not known whether he was 
living or dead. His solr. ceased to act for him, but 
no order had been made for changing solrs. ; — 
Meld : notices served on such solr, were regular. — 
Wright v. King (1846), 9 Beav. 161 ; 15 L. J. Ch. 
178 ; 6 L. T. O. 8. 498 ; 60 E. R. 306. 

617. -.] — Where deft. lias appeared 
by attorney, & has not regularly displaced him, 
notice to such attorney, after an intimation from 
him that he has no instructions to defend the 
action, that it will be taken as an imdefended case, 
will, if there is time for counter notice of an inten- 
tion to defend, warrant pltf. in taking the case as 
imdefended, although out of its order, on the 
morning of the day after the opening of the com- 
mission. — Lett v. Watkins (1868), 27 L. J. Ex. 
319. 

Annotation : — ^Beld. Wolfl v, Ooldring (1875), 44 L. J. O. P. 

214. 

61 g, — A winding-up petition having 

been presented by a creditor, the solr. of petitioner 
informed the secretary & one of the directors of 
the fact. The whole of the directors then met, 


attorney to proceed to the final end 
& detennlnatlon *' of a stilt In a magis- 
trate’s court is a sufflolent authority 
to him to note on appeal if ludgment 
Is given against his client. — D. & D. H. 
Frassr, Ltd. v. Wallxr, I1D16] 
App. D. 404. — S. AF. 
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0. Partnership — One attorney only 
allowed aa attorney on record.) — The ot. 
consider It Irregular for the uame of 
more than one attorney of firm to 
appear as attorney on record. — G il- 


more V. Bull (1840), 1 Kerr, 94. — 
CAN. . 

p. Notice of trial signed by 

ptuiner not the attorney on record .] — 
Gamble r. Rees (1851), 7 U. C. R. 
406.— CAN. 
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$ecl, 2 . — Authority of solicitor to bind clierd : . 
ssd, 2, C-.; aub-ssct. 8, A. <fc B. (a) <fe (d).] 

petitioner’s solr. being present, & passed resolu* 
tions assenting to the appointment of their secre- 
tary as provisional liomdator without prejudice 
to the ri^t of the co. to assent to or dissent from 
the proceedings of petitioner, & that 0., the solr. 
of a mtgee. ^ the share capital, should be in- 
structed to take such steps as might be necessary 
in the interest of the co. in relation to the foregoing 
resolution. 0. accepted service of the petition, & 
appeared for the co. on the motion for the appoint- 
ment of an interim liquidator. The petition was 
not served at the office of the co. Some da 3 rs after 
this a meeting of the co. was held at which resolu- 
tions were passed that the oo. should be wound up 
voluntarily, & that P., the solr. to the co., should 
be instruct^ to carry out the negotiations as to 
the winding up. There was no previous resolution 
appointing P. the solr. The petition came on to be 
heard before the Vice-Chancellor & counsel in- 
structed by P. opposed on behalf of the co. A 
winding-up order naving been made, notice of 
^peal was given by P. on behalf of the co. : — 
(1) as service of the petition had been 
accepted on behalf of the co. by a solr. duly 
appointed for that purpose, service at the office of 
the co. was not necessary ; (2) P. had no authority 
to represent the co. on the appeal . — Re Regent 
United Service Stores (1878), 8 Oh. D. 76 ; 38 
L. T. 84 ; 26 W. R. 426, C. A. 

019. .] — De Mora v. Concha, Re 

Ward, Mills, Witham & Lambert, [1887] W. N. 
194. 

620. .] — Bagley V, Maple & Co., 

Ltd., No. 426, ante . 

.] — See Contempt of Court, Vol. 

XVI., p. 64, Nos. 730-733. 

621. Notice of discontinuance.] — A written 

notice by pltf.’s solrs., “ we are instruct^ to proceed 
no further with the action ” is a sufficient notice 
of discontinuance within R. S. 0., Ord. 23, r. 1. 

Foreign shipowners commenced an action in 
this country in respect of a collision at sea, & then 
discontinued the action. An order was made 
afterwards for leave to serve a writ, in an action 
respecting the same collision, issued against them 
at the suit of defts. in the former action, by way 
of substituted service upon the solrs. who acted 
in the former action as the solrs. for the foreign 
shipowners. Upon its appear^ that the solre. 
had ceased to act for the foreign shipowners, the 
order was set aside. — The Pommerania (1879), 4 
P. D. 196 ; 48 L. J. P. 66 ; sub nom . T^ Pome- 
rania, 89 L. T. 642. 

AnnoittHan : — Bald. Splnoer v. Watts (1889), 6 T. L. R. 570. 

Duration of authority.] — See Sect. 1, sub-sect. 4, 
E., arUe. 


Sub-sect. 3. — Non-Oontentioub Business. 

A. In General. 

622. Extent of authority — To allow abatement 
of purchase-money .] — Re Goldsack & Springall, 
[1876] W. N. 44. 

628. Admissions by solicitors.] — ^A benefit 

building society which had no power to borrow 


money, were p4Mfmitted by their bankers to over- 
draw their account to a large amount $ dt in 1876 
a memorandum of agreement was siraed by the 
officers of the society dc confirmed by ^e directors 
stating that certain deeds of borrowing members 
which had been deposited with the bankers were 
deposited not only for safe custody but as a security 
for the balance from time to time due. In 1881 an 
order for winding up the society was made, dt the 
bankers claimed to retain the deeds as security for 
the balance of their account. No evidence was 
given as to the application of the money which was 
advanced by the oahkers ; but the solrs. on both 
sides signed an admission that ^me part was 
applied in payment of membei?s withdrawing from 
the society &> the remainder in payment of 
salaries, legal expenses, & expenses of mtged. 
property :■ — Held : the admission by the solrs. of 
the society that some part of the money had been 
applied in payment of lawful expenses was sufficient 
to entitle the bankers to a declaration dc an inquiry 
as to the amount so applied. — Blackburn Build- 
ing Society v. Ounijpfe, Brooks dc Oo. (1882), 
22 Oh. D. 61 ; 62 L. .T. Oh. 92 ; 48 L. T. 33 ; 31 
W. R. 98, C. A. ; on appeal , sub nom . Brooks dc Co. 
V. Biackburn Benefit Society (1884), 9 App. 


Cas. 857, H. L. 

Annotations .‘-—Retd. Lloyds Bank w. Charter^ I^k of 
India, Australia & China (1928), 97 L. J. K. B. 609. 
Manta. lie Guardian Permanent Benefit Bld( 7 . Soc. 
(1882), 23 Ch. D. 444, n. ; Wenlock r. iUyer Dw Co. 
(1883), 36 Ch. D. 675, n.; Small v. Smith (1884), 10 App. 
Cas. 119 ; Walton v. Edge (1884), 10 App. Cm. 33 : 
Wenlock •». TUver Dee Co, (1887), 36 Ch. D. 674 : Wenlock 
V. River Dee Co. (1887). 19 Q. B. D. 165 ; Rc Companies 
Acts, Ex p. Watson (1888^ 21 Q. B. D. 301 ; Neath Bid k. 
Soc. r. L\ice (1889), 43 Ch. D. 168 ; Redmanu. RyTOer(1889), 
60 L. T. 386 ; He Bast & West India Dock Co. (18^), 
7 T. L. R. 623 ; Geneml Auction Estate & Monetary Co. 
r. Smith, (1891 J 3 Ch. 432 ; Portsea Island Soc. r. 
Barclay, [1896] 2 Ch. 298 ; He Wrexham, Mold & Conch’s 
Onay Uy.. [1899] 1 Ch. 440 ; He Johnston Foreign Patents 
Co., Re Johnston Die Press Co., He Johnstonla^a^pavl^ 
Co., J. P. Trust V, The Above Cos., [1904] 2 Ch. 234 ; 
A.-G. V. De Wlnton, [1906] 2 Ch. 106 ; Bonnatraer. Mao- 
Ivor, [1006] 1 K. B. 103 ; He Blrkbeok Permanent 
Benefit Bldgr. Soc.J1912]2 Ch. 183 : Rever^on & 

Insoe. V. Maison Cosway, [1913] 1 K. B. 364 ; Slnoladr 
V. Broukham, [1914] A. C. 398 ; Liggett (Liverpool) v. 
Barclays Ba^, [1928] 1 K. B. 48. 

024 . Acceptance of bad counter notice.] — ■ 

A railway co. served pltf. with notice to treat for 
the purchase of certain property, & pltf. served the 
CO. with a counter notice requiring them to take 
certain other property as well as that comprised 
in the notice to treat. The solrs. of the co. wrote 
accepting the counter notice but the co. afterwards 
insisted on their right to take only the property 
comprised in the notice to treat. It having been 
found as a fact that the propei*ties were separate 
distinct** & that therefore the counter notice was 
bad : — Held : the acceptance of the bad coimter 
notice by the solrs. could not bind the co. to take 
land which they were not otherwise compell able 
to take. — Treadwell v. London & South 
Western By. Co. (1884), 54 L. J. Oh. 666 ; 61 
L. T. 894 ; 33 W. B. 272. 

026. i Delegation of authority.] — Dew v. 

M-prmopnT.TTAN Ry. Co. (1885). 1 T. L. R. 368, 


0. A. 

Direction to sherlit to seize goods in execu- 
tion .] — See Execution, Vol. XXI., pp. 648, 649, 

Nos. 1234-1242. ^ ^ ^ ^ 

626. Acts of omission by solicitor.] — ^A patentee, 


PART IV. SECT. 2, SUB-SECT. 3. — ^A. of his client’s lands. — O ambron v. 

q. Extent of authority — Whether Bbookb (1869), 15 Or. 693. — CAN. 

to aiuthorlse departure from limits .] — t. ^.1 — Paw v. MoPHBB 

Wranraa o. Hands (i860), 19 U. 0. R. (1917), 60 N. S. R. 448 ; 38 D. L. R, 

172.--OAN. 781.— CAN. 

r. Contract for sale of land.}— a. To imstrud sheriff to seise 

The sok. of a party has not, as suoh, goods.] — ^An attorney has no implied 

any authority to contract for the sale authority to ^ve instructions to a 


sherlfl to seize any particular goods. 

WALLBBJDaH V. HAIA» WAUJBKIDOS 

V. Yxomans (1887), 4 Mjem. L. E. 341. 
—CAN. 

b. Whdher to grant leases .] — 

A law-agent, even though he may be 
employ^ to ooHeot the rente 3 e attend 
to the repairs of a property, has no 
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actisg through his solr., andgned the sole benefit of 
his patent. The sohr. neglected to register the 
assignment^ & the patentee proceeded to assign the 
benefit of his patent to other persons. Aiter bill 
filed the deed was registered : — Held : he was 
bound by the act of hJjB solr.* & could not talce 
advantage of his omission.— *Ha8saijl v. Wright 
(1870),^. B. 10 Eq. 509 ; 40 L. J. Ch. 146 ; 18 
W. R. 821. 

Annotations Hsntd. Iblee v. HenBhaw (1886). 55 L. J. Oh. 

273 ; New Ldon Tyre & Cycle Oo. v. SpUebury, [1898] 

2 Oh. 137. 

B. Authority to Receive Payment for Client. 

(a) In General. 

627. General rule.] — It is well settled that it 
is not within the ordinary business of a solr. to 
receive purchase-money belonging to his client or 
money due to him on mtge. nor to receive money 
from nim for the purpose of investment generally, 
& one partner is not liable for the misapplication 
of money so received by another without his 
privity. SecuSt when the money is received for 
the purpose of being invested on a particular 
secimty. — Bourdillon v. Roche (1858), 27 
L. J. Ch. 081 ; 31 L. T. O. S. 264 ; 0 W. R. 618. 

AnnotcUione : — Expld. Eager v. Barnes & Bridget (1862), 

7 L. T. iOS. uiM. St. Aubyns t>. Smart (1868), 3 Ch. 

App. 646. Apld. Plumer v. Gregory (1874), L. R. 18 

Eg. 621. Distd. Biggs V. Bree (1881), 51 L. J. Oh. 64. 

628. Receipt of solicitor receipt of client.] — 

Strowbridg & Archer’s Case (1613), Godb, 217 ; 
78 E. R. 132. 

629. Necessity for express authority.] — R. v. 

Savage (1729), 1 Bam. K. B. 147 ; 94 B. R. 102. 

630. .] — ^Where a pltf.’s attorney receives 

a sum of money from deft, it is incumbent on pltf. 
to show that the receipt was without his authority ; 
otherwise' it is money paid to his use. — Vorlby v. 
Garrad G834), 2 Dowl. 490. 

631. whether general authority to take pro- 
ceedings sufiQcient.l — A |?eneral written authority 
by a foreigner & his wife resident abroad, to a 
solr. in this country, to take all necessary measures 
for obtaining payment to the wife of a legacy, which 
had been paid into ct. under Legacy Duty Act, 
1706 (c. 62) ; — Held : upon the petition of the 
husband & wife, to authorise payment to the solr. 
— Ex p. Db Beaumont (1840), 13 Jur. 364. 

632. .] — A general authority from a party 

out of the jurisdiction to his solrs,, to take 
any necessary proceedings for obtaining payment 
of his share of the fund in the suit out of ct. : — 
Held : on petition, not to authorise payment of it 
to the solrs. — ^Waddilovb v. Taylor (1840), 18 
L. J. Ch. 406 ; 14 L. T. O. S. 127 ; 13 Jur. 1023. 

Delegation of authority.] — See Agency, Vol. I., 
p. 390, No. 936, 


Receipt of mortgage debt.] — See MoBraAOE, Vol. 
XXXV., pp. 384, 604, 006, Noe. 1272, 8481-^480. 

Authority to reoelve tender.] — See Agency, Vol. 
I., pp. 324, 326, Nos. 416-420. 

(6) Evidence of AuthorUy — Production of Deed, 
Setf now, Law of Property Act, 1926 (c. 20), s. 09. 
638. General rule.] — The poesession of the 
executed conveyance, with the signed receipt for 
the consideration money indorsed is not hi iteelf 
an authority to the solr. of the vendor to receive 
the purchase-money (Lord Chelmsford, 0,). 

A solr. is not by virtue of his office entitled to 
receive purchase-moneys, even though he may have 
possession of the deed of conveyance (Turner, 
L.J.). — Viney V. Chaftan (1868), 2 De G. & J. 
468 ; 27 L. J. Ch. 434 ; 31 L. T. O. S. 143 ; 4 
Jur. N. S. 019 ; 6 W. R. 662 ; 44 B. R. 1071, 
Xj. 0. & L. JJ. 

Annotations: — Apld. Bourdillori v. Roche (1858), 27 L. J. 
Oh. 681. Expld. Dundouald v. Maaterman (1869), L. R. 
7 Eg. 504. Oonid. Essex v. DanleU, Dsmiell v. Essex 
(1875), L. R. 10 O. P. 538, FoUd. Re Shanks, Ex p. 
Bwlnbanks (1879), 11 Oh. D. 525. Ooiud. Re Bellamy A 
Metropolitan Board of Works (1883), 24 Oh. D. 387. 
Bold. St. Aubyns v. Smart (1807). L. R. 5 Eg. 183 ; 
Plumer v. Gregory (1874), L. R. 18 Eg. 621 ; Re HetUng 
Sc Merton's (jontract, [1893] 3 Ch. 269 ; A.-G. v. Odm 
(1905), 92 L. T. 621. Mentd. Gordon v. James (1885), 
63 L. T. 641. 

634. Purchaser not obliged to pay solicitor.] — 

Conveyancing Act, 1881 (c. 41), s. 66, does not 
authorise vendors who are trustees with a power of 
sale to require the purchaser to pay the purchase- 
money to their solr. on production of the deed of 
conveyance duly executed in oases where before 
the Act they could not have required the pur- 
chaser to pay^ the purchase-money to their solr. 
under a special authority. 

Trustees of real estate with a power to sell & 
give receipts, sold the estate. The purchasers 
required that the vendors should attend in person 
to receive the purchase-money, or should authorise 
the purchasers to pay it into a bank to the joint 
account of the vendors. The vendors insisted that 
the money should be paid to their solr. on his pro- 
ducing the conveyance duly executed. They gave 
no special reason why the money should be paid 
to the solr., but relied on Conveyancing Act, 1881 
(c. 41), s. 60 : — Held : sect. 66 had no application, 
&, the purchasers had a right to insist on their 
requisition. — Be . Bellamy & Metropolitan 
Board op Works (1883), 24 Ch. D. 387 ; 52 
L. J. Ch. 870 ; 48 L. T. 801 ; 47 J. P. 650 ; 31 
W. R. 900, C. A. 

Annotations: — Apld. Rs Flower Sc Metropolitan Board of 
Workg. Re Flower Sc Same (1884), 27 Oh. D. 592. Ctmid. 
Re Hetling Sc Merton’g Contraot, [1893] 3 Oh. 269. Btfo. 
Day V. Woolwtob Equitable Biag. Soo. (1888), 40 Ch. D. 
491. Henid. Re Eyre, Eyre v. Eyre (1883), 49 L. T. 259. 


eueral authority to grant leases on 
ehalf of his employer. The exist- 
ence of such an authority must be 

e roved by the person who requires 
) found upon It. — Danish Daibt 
Oo., Ltd. V. GnxESPUB, [1922] S. 0. 
656 : 69 Bo. L. R. 530 ; [1922] 8. L. T. 
487.— SOOT. 

PART IV. SECT. 2, SUB-SECT. 8.— 
B. (a). 

629 1. Necessity for express autho- 
rity.) — A power of attorney or other 
written authority Is necessary to 
authorise the parent of money out 
of ot. to the soil, even though the 
parties to whom It is coming are 
nnmerons, Sc not resident In America. 
— Swan v, Marmora Iron Works 
Oo. (1897), 8 Oh. Ch. 155.— CAN. 

629 it, ,1 — The retainer of an 

atUnmev or soir. to ooUeot a demand. 
Sc to take such prooeedlngs as he may 


deem proper to eSeot this obleot, 
gives him authority to reoelve the 
amount before or after salt. Sc to dis- 
charge effectually the party making 
the payment, unless the client restricts 
or terminates the authority given to 
his attorney or solr. — Moody v. 
Tyrrkll (1876), 6 P. E. 318.— CAN. 

629 iii. McMDIARN V. POUACY 

(1886), 12 O. R. 702.— CAN. 

629 Iv. .}—Re H. (1900), 20 

0. L. T. 140.— CAN. 

629 V. .] — ^In the absence ot 

legal proceedings to enforoe a mtge. 
security, there Is nothing in the mere 
relation ot solr. & client from which 
an authority may be implied to the 
solr. to receive interest or principal 
due the client on the mtro., even 
though the solr. arranged the mtge. 
loon. The solr. must have etthw 
express authority for the purpose, or 
the course of dealing between the 


parties must have been such as to 
necessarily imply such an authmity : 
Sc the onus of establishing that is 
upon the mtgor. — F orrman v. Siubi.y 
(1902). 2 N. B. Kq. Rep. 341 ; 22 
O. L« T. 67. — ^AN. 

629 Vi. .] — OtmiBBRT V. Mo- 

Aijcrr(1915). 34 N.Z.L.R.942.— N.Z. 

0 . Receipt of nwrtaage loan from 
mortoaoee-—On behalf of mortgagor, I — 
Brooxbank V. H 01 .MXS (1900), 20 
C. L. T. 98.— CAN. 

d. Rtght to insist on receiving 
judgment monep.] — ^When a solr. has 
recovered a Judgment on behalf of 
a rilent, he has a right to insist on 
payment of the amount thereof to 
hiiuBelf, Sc to issue execution In default 
of payment. Sc this although tendered 
a oneque payable to the client for the 
amount. — KNOwnToN v. Fauquier, 11 
O. L. T. Ooo. N. 387 ; 18 0. L. T. Ooc. 
N. 38.— CAN. 
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iSad. 2 . — AxdhorUy of solicUor U> hind client: Svb- 
sect. 3, B. (5), (c) & (d), C, & Z>»3 

635. Solicitor must be aoUng tor party to be 
oliarged.] — A solr. producing a deed cont^ning a 
receipt must in order to discharge a person paying 
him be acting for the person sought to be charged 
& having the deed in ^ office is not eqmvalent to 
production of it. — D ay v. Woolwich Equitable 
building Society (1888), 40 Oh. D. 401 ; 68 
L. J. Oh. 280 ; 60 L. T. 762 ; 37 W. R. 461. 
Annffkdiom : — Oontd. Ke Hetllng &: Merton’s Oontraot, 

[ia»3} 3 Ch. 269. Distd. King v. Smith. [19001 2 Oh. 425. 

636. .] — The production by vendor’s solr. 

of a conveyance executed by the attorney of a 
trustee, acting under a general power, & not 
specially empowered to receive the money, is not 
a sufidcient authority to the purchaser, under Con- 
veyancing Act, 1881 (c. 41), 8. 66 (1) Trustee 
Act, 1888 (c. 69), 8.^ (1), to pay to the solr. the 
portion of his purcnase-money which is payable 
to the trustee in question. The soh*. for that pur- 
pose must be authorised by the trustee himself to 
produce the deed. — Re Hbtling & Merton’s 
Contract, [1893] 8 Ch. 269 ; 62 L. J. Ch. 783 ; 
69 L. T. 266 ; 42 W. R. 19 ; 9 T. L. R. 653 ; 37 
Sol. Jo. 617 ; 2 R. 643, C. A. 

Annoiations : — Beld. Bounett v. Stone, [1903] 1 Ch. 509 ; 

lie Bayley-WorthJngton & Cohen’s Contract, [1909] 1 

Ch. 648. Mentd. Re London Corpn, & Tubb’s Contract, 

[1894] 2 Ch. 524 ; Re Wilsons & Stevens’ Contract, [1894] 

3 Ch. 546 ; Re Strafford ^ Maples. [1896] 1 Ch. 235; 

Re Woods & Lewis' Contract, [1898) 1 Ch. 433 ; Re 

Pelly Sc Jacob's Contract (1899), 80 L. T. 45. 

637. .] — Two trustees advanced money on 

a mtge. of realty. S., one of the trustees, paid the 
money to E., a solr., who produced to him the 
mt^e. deed executed by K. as the mtgor. The deed, 
which contained the usual receipt for the money 
in the body of it, was handed over by E. to 8., who 
retained it. K., who was not a man of much educa- 
tion, & employed E. from time to time in relation 
to his property, & had implicit confidence in E., 
had simed the deed on his advice but did not know 
that it was a mtge. & had not instructed E. to 
obtain a mtge. E. misappropriated the money & 
absconded. On discovery of the fraud K. brought 
an action against the trustees to set aside the 
mtge. ; — Held : in the circumstances K. was 
estopped by his conduct from denying that the 
mtge. was valid, & that E. had authority to 
receive the mtge. money. — King v. Smith, [1900] 
2 Ch. 426 ; 69 L. J. Ch. 698 ; 82 L. T. 816 ; 16 
T. L. R. 410. 

Annotation : — Mentd. Howatson v. Webb, [1907] 1 Ch. 537. 

638 . What amounts to production of deed — 
Possession of deed In office.] — D ay v. Woolwich 
Equitable Building Society, No. 636, ante. 

(c) Payment by Cheque^ etc, 

639 . Payment by cheque — Necessity for special 
authority.] — A solr. who is authorised to accept a 
tender of mtge. money on behalf of his client is 
not at liberty to accept a banker’s cheque, & tender 
of a cheque by the mtgor. to the sou*, is accord- 
inriy insufficient. — B lumberg v. Life Interests 
<& Reversionary Securities Corpn., [1897] 1 Ch. 
171 ; 66 L. J. Ch. 127 ; 76 L. T. 627 ; 46 W. R. 
246 ; 41 Sol. Jo. 130 ; affd., [1898] 1 Ch. 27 ; 67 
L. J. Ch. 118 ; 77 L. T. 606, 0. A. 

Annotations : — JohnMton tj. Bores, [1899] 2 Oh. 73 ; 

Bradford t>. Price (1923), 92 L. J. K. B. 871. 

640 . Good payment when cheque honoured.] 


— ^Deft. purchased copyhold land in pltf.’s mwor, 
& was admitted by 0., who hod been appointed 
by the steward of the manor as his deputy 
to admit deft. 0. also acted as deft.’e attor- 
ney in completing the purchase. Nine days 
afterwards deft, gave 0. a cheque for £87 10s. 8a., 
viz., £78 16«. for the lord’s fine, ii lie. 8d. steward’s 
fees. Sc £4 4«. O.’s owm charges as deft.’8 solr. 
This cheque was crossed by deft., at the request of 
O. to O.’s bankers. The cheque was duly paid by 
deft.’s bankers to C.’s bankers, & they retained 
the money in discharge of a debt due to them by 
0., who had overdrawn his account. In an action 
by pltf. against deft, to obtain payment of the fine 
due : — Held : there was evidence for the jury to 
support a finding that the payment of the fine to 
0. was a valid payment to the lord. — ^Bridges v. 
Garrett (1870), L. R. 5 C. P. 461 ; 39 L. J. 0. P. 
261 ; 22 L. T. 448 ; 18 W. R. 815, Ex. Oh. 

Annotations : — Enid. -Pearson v. Scott (1878), 9 Ch. D. 198. 
Conid. Pap5 ». Westaoott. [1894] 1 Q. B. 272. Distd. Re 
Heath. Parker & Brett (1898), 43 Snl. Jo. 98. Be!d. 
Oossley v, Magnlac, [1 893] 1 Ch. 694; Mine v. Steamship 
Xnoo. Syndicate, The Netberholme, Glen Holme & Rydal 
Holme (1895), 72 L. T. 79 ; Walker v. Barker (1900), 16 
T. L. R. 393 ; Robinson v. Marsh, [1921] 2 K. B. 640 ; 
Bradford v. Price (1923), 92 L. J. K. B. 871. 

641. Payment by settlement In account — 
Settlement not binding on client.] — Four exors. 
holding stock in their name directed their solr. to 
sell the stock. The solr., in the name of his firm, 
gave to a stockbroker whom the solr. had employed 
in Stock Exchange speculations directions to sell 
the stock. The stock was sold by the broker, & 
the soh*. returned to the stockbroker transfers of 
the stock, with receipts indorsed, signed by the 
four exors. The sale was complete, & the stock- 
broker sent to the solr. a cheque for part of the 
purchase-money for the shares. Sc carried the 
balance on the transaction to the credit of the solr. 
in the accoimt between them, which account was 
afterwards settled by a payment made to the 
stockbroker ; — Held : under the circumstances, 
the stockbroker must be held to have had notice 
that the shares were not the property of the solr., 
& though the solr, had from the exors. authority 
to receive the purchase-money, payment to him, 
by giving him credit in an account between them, 
was not sufficient to discharge the stockbroker, 
who remained liable to the exors. for the balance. — 
Pearson v. Scott (1878), 9 Ch. D. 198 ; 38 L. T. 
747 ; 26 W. R. 796 ; sub nom, Pierson v. Scott, 
47 L. J. Oh. 705. 

Annotations: — Ooiud. Pap5v. Westaoott, [1894] 1 Q. B. 272. 
Bold. Hlne v. Steamship Inoe. Syndloate, The Nether- 
holme, Glen Holme & Rydal Holme (1896), 72 L. T. 79 ; 
Walker v. Barker (1900), 16 T. L. R. 393 ; Breidford v. 
Price (1923). 92 L. J. K. B. 871. Mentd. Blackburn v. 
Mason (1893), 68 L. T. 510 ; Anderson v. Sutherland 
(1897), 13 T. L. R. 163. 

(d) Other Caaea. 

642. Solicitor with conduct of sale by court — 
Authority to receive purchase*money for payment 
In.] — It is the duty of the solrs. of the party having 
the conduct of the sale to pay the deposit into ct. 
for the auctioneer. — Biggs v. Bree (1881), 61 
L. J. Ch. 64 ; 46 L. T. 648 ; 30 W. R. 132 ; affd. 
(1882), 61 L. J. Ch. 263 ; 46 L. T. 8 ; 30 W. R. 
278, C. A. 

Annotations: — Apld. Brown v. Farobrother (1888), 58 L. J. 
Oh. 3. Beld. Re Mltohell, Mitchell v. Mitchell (1884), 
54 L. J. Oh. 342. 

648. .] — By a judgment in a par- 

tition action it was ordered that hereditaments 

after delivery of the writ to the 
sheriff, may withdraw the execution, 
or postpone the sale of the chattels 
seiMd under It. there Is no Implied 
power In the manaaing clerk of the 


PART IV. SECT. 2. SUB-SECT. 8.— PART IV. SECT. 2, SUB-SECT. 8.— 
B. (e). B. (d). 

e. AuthorUv to receive repayment f. Avthoriiy of managing derk to 
of mortgage pnnc<poZ.l--MoM v. \joitkdraw xorit of erccirfion.}-— Although 
POLLBr (1887). 13 O. R. 299. — CAN. em ezeoutlon creditor or Us solr.. 
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should be sold by pltf. bv public auction in such 
way as he should think fit, & the purchase-money 
be paid into ct. The sale took place under con- 
ditions of sale which provided for the payment of 
the purchase-money at the office of the solrs. of 
the vendors, & which also contained a reference 
to a certificate in the partition action. The 
required deposit was paid by the purchaser to the 
auctioneers, who acknowledged the receipt & 
signed the memorandum of sale as “ agents for 
the vendors.” The auctioneers subsequently paid 
the balance of the deposit after deductions for 
costs to the solrs. for the vendors. The vendors 
now sought to recover this amount in an action 
against the auctioneers: — Held: inasmuch as the 
sale was under an order of the ct., the auctioneers 
had authority to pay the deposit to the solrs. of 
the vendors, & were not liable to refund. — Brown 
r. Farebrother (1888), 68 L. J. Ch. 3 ; 69 L. T. 
822. 

644. Payment by receiver to solicitor of plalnUfl.l 

— receiver held liable for money which he had 
paid pltf.’s solr. directing him to pay it into ct., 
which was never done. — Delfosse v. Crawshay 
(1834), 4 L. J. Ch. 32, L. 0. 

646. .] — judgment having been obtained 

against deft., & other actions having been com- 
menced against her, a receiver of her property was 
appointed. The order appointing the receiver 
directed him to receive an annuity to which deft, 
was entitled, & in the first place to pay the sum of 
£1 per week to deft., & then to pay to pltfs. the 
amount of their judgment debt, & after satisfac- 
tion of such judgment debt to pay pari paaau any 
debts owing by deft, to other creditors. The 
receiver paid the weekly sum to deft., but handed 
over the balance of the ammmt received by him 
to the solr. who had acted for pltfs. in the actions 
against deft., & who also acted as private solr. to 
the receiver himself. The solr. appropriated the 
money so paid to his own use : — Held : the receiver 
must refund the money paid to the solr., as he had 
not complied with the order directing him to pay 
the amounts received by him to pltfs, — Ind, Coopb 
& Co. V, Kidd (1894), 63 L. J. Q. B. 726; 10 
T. L. R. 603 ; 38 Sol. Jo. 651 ; 10 B. 628 ; sub 
nom. Ind, Coopb & Co., Ltd. v. Kidd, Aitcheson 
& Co. V. Same, 71 L. T. 203. 

C. Signaiure of Memorandum as Agent. 

See Contract, Vol. XII., pp. 156, 157, Nos. 
1104-1114. 

D. Receipt of Purchase-Money or Deposit on Sale. 

646. Receipt of deposit as agent for vendor — 
Money held at vendor’s disposition.] — On sale of 
premiss by auction, the memorandum of agree- 
ment to purchase & sell was signed by the 
auctioneer as agent for the purchaser, & by the 
vendor’s attorney, subscribing himself as ‘‘ agent 
for S.S.,” the vendor. Purchaser paid his deposit 
to the attorney, who gave a receipt, signed by 
himself as ” a^nt for S.S.” The sale ^ing off 
through the vendor’s default, & the deposit money 
not being returned : — Held : the purchaser could 
not bring an action of money had & received against 
the attorney, for he was not a stakeholder, but 
merely the vendor’s agent, & payment of the 
deposit to him was payment to the vendor. — 
Bamford V. Shuttleworth (1840), 11 Ad. & El. 
926 ; 113 E. R. 666. 

Annotationa : — Distd. Wakefield v. Newton (1844), 6 Q. B. 

276. Apia. BdgoU v. Day (1866), L. R. 1 C. P. 80. 

Apprvd. EUts vTOonlton, [1893] 1 Q. B. 850. 


647, .] — (1) Where a solr. acting for 

a vendor receives the deposit on the sale of an 
estate, the law will not imply, as in the caee of an 
auctioneer, that he receives it as stakeholder. If 
he professes to receive it as a^nt for the vendor 
he fa boxmd to pay it over to him on demand. 

(2) In cases in which the solr. is acting for both 
parties ... it is possible that he may hold the 
deposit as agent for both of them, & then he will be 
a stakeholder (Brie, C.J.). — Edgell v. Day 
(1866), L. R. 1 C. P. 80 ; Har. & Ruth. 8 ; 36 
L. J. C. P. 7 ; 13 L. T. 328 ; 12 Jur. N. S. 27 ; 
14 W. R. 87. 

Annotation: — As to (1) Apprvd. ElUfl v. Gonlton, [1893] 

1 Q. B. 350. 

648. .] — On the sale of premises by 

auction the purchaser paid a deposit to the vendor’s 
solr. as agent for the vendor. The sale went off 
through the default of the vendor, & the purchaser 
brought an action to recover the deposit from the 
solr. : — Held : the payment of the deposit to the 
solr. was equivalent to payment to the vendor, & 
the action could not be maintained. 

When a deposit fa paid by a purchaser under a 
contract for the sale of land, the person who makes 
the payment may enter into an agreement with 
the vendor that the money shall be held by the 
recipient as agent for both vendor & purchaser. 
If this is done, the person who receives it becomes 
a stakeholder, liable, in certain events, to return 
the money to the person who paid it (Bowen, 
L.J.). — Ellis v. (Ioulton, [1893] 1 Q. B. 350 ; 
62 L. J. Q. B. 232 ; 68 L. T. 144 ; 41 W. R. 411 ; 
9 T. L. R. 223 ; 4 R. 267, 0. A. 

Annotation : — Retd. Archangel Saw Mills v. Baring & A.-G., 

Steam Mills tJ. Baring & A.-G. (1921), 37 T. L, R. 857. 

640. Receipt of deposit as stakeholder — ^Lia- 
bility to make good loss if parted with.] — On a 

contract for jiurchase a part of the purchase- 
money was paid as a “ deposit” to the vendors* 
solr. who paid it away at the desire of the vendor 
without the concurrence of the purchaser. This 
created a difficulty in completing the purchase, 
as a mtgee. of the estate would not join in the 
conveyance without payment to him of the de- 
posit. In a suit of the purchaser for specific per- 
formance the solrs. were declared liable to make 
good the money. — Wiggins v. Lord (1841), 4 
Beav. 30 ; 40 B. B. 248 ; previous proceedings 
(1838), 2 Jur. 786. 

Amwtation : — ColUd. F.dgeU v. Day (1865), L. R. 1 C. P. 80. 

650. .] — Bdgell V. Day, No. 647, ante. 

651. .] — Ellis v. Goulton, No. 648, 

ante. 

652. Receipt of purchase-money as agent for 
vendor — Solicitor acting for both parties.] — ^A. pur- 
chased an estate from B., & on the completion, one 
solr. acted for both parties, <fe the purchase-money 
was paid into his hands. Afterwards, the pur- 
chaser was defeated by C., who had a paramount 
mtge. The purchaser presented a petition against 
the solr., asking payment by the solr. out of the 

urchase-money of the losses occasioned, or that 
e n^ht indemnify petitioner. The petition was 
dismissed with costs, the ct. holding, first, that it 
had no jurisdiction to award compensation or 
damages in such a case, k, secondly, that the 
money having come to the hands of the solr. as 
agent of the vendor, & not of petitioner, it could 
not interfere . — Be Hinton, Tylkb v. Webb 
(1861), 14 Beav. 14 ; 18 L. T. O. S. 37 ; 16 Jur. 1023 ; 
61 E. R. 192. 


Solicitor with conduct of sale by court .] — See 

Nos. 642, 643, ante. 


«oJr. to do so, notwlthstandlxig that office Sc profeegional business during >. — WErrra v. Nutono, [1897] 

the derk is left In charge ot the solr.’s the temporary absence of his em- I. R. 941. — IR. 
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Soiiiorroiis. 


SI . — AvUtarity of solicitor to bind oUent: 8%d>- 
sect. 4.] 

StTB«SECT. 4.- -Notice to Solicitor imputed 
TO Client. 


See^ notOy La-w of Property Act, 1926 (c, 20), s. 119, 
Notice generally, see Agency, Vol. I., pp. 610 
ei SCO. ; Bankruptcy, Vol. V., pp. 776, 778, 779, 
782, 920, Nos. 6669, 6684-6689, 6710, 6714, 7624- 
7628 ; Choses in Action, Vol. VIII., pp. 463, 
464, Nos. 343-846 ; Equity, Vol. XX., pp. 310 
ct seq. ; Mortgage, Vol. XXXV., p. 470, Nos. 
2049-2063. 

658. General rule.] — Notice to a solicitor is 
actual notice to the client. — Tunbtall v. Trappes, 
Tunstall V. Tasbubgh, Rawson V. Tasburgh, 
Gosling’s Cabe (1830), 3 Sim. 301 ; 67 E. R. 1011. 

AnnotaHon$ : — Barnes v. Kaoster (1842), 1 Y. & C. 
Ch. (^. 401 : Bonham v. Keane (1861), 3 De O. F. & J. 
318; Boswell e. Reeoe (1865), 13 L. T. 156. 


654. .] — Notice to a solr. is actual notice 

to his client. — B spin v, Pemberton (1859), 3 
De G. & J. 647 ; 28 L. J. Ch. 311 ; 32 L. T. O. S. 
346 ; 6 Jur. N. 8. 157 ; 7 W. R. 221 ; 44 E. R. 
1380, L. 0. 


Annotaitona : — Distd. Austin v. Tawnoy (1807), 15 W. II. 
463. PoUd. BratUey v. lUohes (1878), 9 Ch. D. 189. 
Ooiud. Cave 1 ). Cave (1880), 15 Ch. D. 639. Refd. East- 
horn V. Wilkinson (1859), 33 L. T. O. S. 234 : Manners e. 
Mew (1885), 29 Ch. D. 725 ; Brown v. Steelman (1898), 
40 Sol. Jo. 457 ; Davis v. Hutchings (1907), 96 L. T. 293. 


656. .] — The rule that a purcliaser can 

rescind a contract of sale entered into by his agent 
on his behalf on the ground that the agent has 
received a secret commission from the vendor only 
applies where the agent has by reason of the 
receipt of the commission an interest conflicting 
with his duty to his principal. 

Therefore, where one of the purchasere of land 
who acted as agent for all the purchasers in negoti- 
ating the purchase received a commission on the 
amoimt of the purchase-money from the vendor 
but his interest was to obtain the land as cheaply 
as possible : — Held : the purchasers were not 
entitled to rescind. 

Knowledge of the solrs. actii^ for the purchasers 
in the matter, of the commission, such knowledge 
having been acquired by them while acting in the 


matter binds the pnrchaiwrs. — R owland i^Ohap- 
MAN, Rowland v. Corrib, Rowland v . Brand- 
RBTH (1901), 17 T. L. B. 669 ; 45 Sol. Jo. 691. 

656* Rule restricted to hostUe parties.] — Th« 
rule that notice to a solr. is notice to the cuent 
applies only as between parties dealing hoswely 
with each other. — ^A ustin v. Tawnby (18®')* 2 
Oh. App. 148 ; 36 L. J. Oh. 339 ; 16 W. R. 463, 

L. 0. ^ T 

857. Whether restricted to same transactloy— 

Whether notice to an attorney in one transaction 
be notice to him in another transaction must 
in all cases depend upon the circumstances.^ 
Mountpord V. Scott (1823), Turn. & R. 274 ; 37 
E. R. 1106, L. C. 

AnnoUdiona E»ld. Har^ves v. ..RothweU (1836), 
Donnelly, 38. Conid. Perkins r. Bradley (1842), 1 
219 ; FulW V. Benett (1843), 2 Hwo, 394. 

V. Green (1834), 3 My. & K. 690 ; Bulpett v. .Sturges (1870), 
22 1 j« T« i39. 

esg* J ,] — B., a solr., not having delivered 

his bill of costs, represents to his client that he is 
indebted to him in a certain sum, for which he 
induces him to execute a bond to W., to whom B. 
is indebted in the same amount, B. having acted 
as W.’s solr. ; W. held to be affected with B.’s 
knowledge in the transaction. — Harrison v . 
Wiltshire (1835), 4 L. J. Ch. 260. 

059. .] — Where one transaction is closely 

followed by, & connected with another, or where 
it is clear that a previous transaction was present 
to the mind of a soh*., when engaged in another 
transaction, there is no ground for the distinction, 
by which the rule, that notice to the solr. is notice 
to the client, has been restricted to the same 
transaction. — Hargreaves v, Roth well (1836), 
1 Keen, 164 ; DonneUy, 38 ; 6 L. J. Ch. 118 ; 48 
E. R. 266. 

Annotations: — Apld. Clough v, French (181^, 6 .Dir. 636. 
Comd. /Ze Cousins (1886), 31 Oh. D. 671. Keld. hi^er r. 
Benett (1843), 2 Hare, 394; Bulpett v, Sturges (1870), 
22 L. T. 739. 

000, .1 — When various transactions 


are 


wound up by an absolute conveyance of the pro- 
perty to which they relate, a subsequent mtgee. of 
the property is not fixed with constructive notice 
of transactions anterior to & ending with the sale, 
by the fact of his having employed, as solr., the 
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6531. Oenerul rule ,} — It Is settled 
law that notice to a solr. In the trans- 
action Is notice to those for whom 
he Is acting. — Oommbkciai. Bank of 
Canada t>. Cooke (1862), 9 Gr. 524. 
--CAN. 

053 iJ. .1 — Where such motives 

exist in the mind of a solr. as would 
be sofBcient with ordinary men to 
induce them to withhold Information 
from the client, the presumption Is, 
that it was withheld ; Sc, the unoom- 
munlcated knowledge of the solr. Is 
not Imputed to the client as notice. 
— Cameron v. Hcttchison (1869), 15 
Gr. 526.— CAN. 

658 ill. .1 — Gibbons v. Wilson 

(1889), 17 O. 11. 290; 17 A. R. 1.— 

CAN. 

658 I V. .] — Knowledge of the 

solicitor is knowledge of client. — 
Clark v. Kendall (1896), 4 B. O. R. 
503.— CAN. 

668 V. .]— Bartram V. Griok 

(1912), 22 O. W. R. 191 : 3 O. W. N. 
1296 ; 4 D. L. R. 682.— CAN. 

658 vL .] — Notice to the solr. is 

notice to the oUent, but the rule does 
not extend to cases In which the solr. 
acts for third parties. — Gerraro v. 
O'Reillt (1843), 2 Con. 8c Law. 165 ; 
8 Dr. 8c War. 414.— IR. 

058 vll. .] — Richards v. Brere- 

TON (1853), 5 Ir. Jur. 336. — IH. 


668 vlli. .1 — ^Tucker v. Hbnzill 

(1854), 4 I. Ch. R. 513.— IR. 

653 lx. .] — On A. ’s marriage, her 

settlement, of which B, was a trustee, 
wets prepared by K., a solr.. who after- 
wards, on B.’s marriage with C., pre- 
pared their settlement, whereby C.’s 
property was not settled ; but it was 
sta^ that K. bad been consulted by 
her: — Held: O. had notice of A.’s 
settlement. — Moore t*. Mahon (1857), 
9 Ir. Jur. 277. — IR. 

068 X. .] — Sankey V. Alexander 

(1874), 9 I. R. Eq. 259.— IR. 

653 xi. .] — ^Whereasolr. acts for 

a client under a power of attorney, the 
knowledge of the solr. is not mere 
oonstruotlve notloe to the oMent. 
whloh, under L^nd Transfer Act, 
1885, s. 189, has not the effect of 
actual fraud, but the rule applies that 
the prlnolpaJ cannot retain a benefit 
obtained for him by the fraud of the 
agent. — Looher v. Howlbtt (1895), 
IS N. Z. L. R, 584.— N.Z. 

g. Exception to rule .] — Though the 
rule of the ot. is, that notloe to the 
solr. of a purchaser Is notice to the 
client of any question affecting the 
validity of the title, this do(» not 
apply where the information he ob- 
tains from the vendor Is such as It 
may be said shows that the vendor 8c 
solr. were conspiring together to effect 
a fraud. — Dbiffill v. Goodwin (1876), 
23 Or. 431.— CAN. 


h. -.] — The knowledge of a 

solr. tliat a vendor of lands holds It 
only as trustee will not be Imputed to 
his client, the purchaser, merely 
because the client employs a clerk in 
the solr.’s oflftce to prepare the neces- 
sary transfer & search the title, when 
the solr. is not actually Informed of 
the transaction, & the clerk knows 
nothing of the trust. — North West 
Construction Co. v. Valle (1906), 
16 Man. L. R. 201.— CAN. 

k. .] — ^The ot. will not pre- 
sume notice to have been given to 
his client by an attorney where s^loh 
notice would involve a confession by 
the attorney of a fraud practised 
by himself. — Hormasji Temulji v. 
Mankuvarbai (1876), 12 Bom. 262. 
— IND. 

l. .1 — Nixon v. Hamilton 

(1838), 1 I. Eq. R. 46 ; 2 Dr. Sc Wal. 
^4.— IR. 

657 i. Whether restricted to same 
transaction.] — Green v. Fletcher 
(1887), 8 N. 8. W. Eq. 58.— AU8. 

667 il. .J—Ite Hall’s Estate, 

etc., PETmONEBS (1893), 31 
L. R. It. 416.— ir. 

657111. .] — Smith v. Essebt 

& Brown (1891), 9 N. Z. L. R. 449.— 
N.Z. 

m. Mortgage prep^ed "by partner 
of trtiatee'MicUo^Whether noti ce im- 
puted to trustees .] — Brown v. Sweet 
(1882), 7 A. R. 726.— CAN. 
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pegnsoa who acted as solr. & trustee iu those trajis< 
actions. — Bx>axoT7MBB r. Strakgbb (1837), 1 Jur. 
400. 

661. .] — A party employed the same solr. 

to brinff SJti action for an alleged debt against the 
persons representatives of an intestate as another 
creditor hi^ employed to obtain the usual decree 
in a creditor’s suit against the same parties. The 
ct. held that the party bringing the action must be 
considered as Jiving received notice of such 
decree & granted an injunction without coste to 
restrain him from proceeding with his action. — 
Olouoh V . Fbbnch (1842), 6 Jur. 636. 

M2. .] — ^The employment of a sob*, to do 

a m^*e ministerial act, such as the procuring the 
execution of a deed, does not so constitute him an 
agent as to affect his client with constructive 
notice of matters within the knowledge of the solr. 

W. being about to take a transfer of a mtge., 
employed P. & L. as his solrs. to investigate the 
title &■ conduct the negotiation ; but 0., who was 
the solr. to the mtgors., was employed to procure 
the execution by W. of the deeds of transfer. 0. 
was aware of a judgment debt registered against the 
mtgors., but did not communicate the fact to W. 
W. afterwards advanced a further sum of money, 
& took a further charge. In a suit for foreclosure : 
— Held : the employment of C. did not constitute 
him the agent of W. so as to affect W. with con- 
structive notice of the judgment debt. — W yIiLIE 
V. PoiJLEN (1803), 3 De Or. .T. & Sm. 696 ; 2 New 
Rep. 600 ; 32 L. .T. Ch. 782 ; 9 L. T. 71 ; 11 W. B. 
1081 ; 46 E. R. 767, L. C. 

Annotat-lon : — Mentd. Blackburn, Low v. Vigors (1887), 67 

L. J. Q. B. 114. 

663. .] — N., a solr., in 1864, acted for M., 

one of the cestuis qxie trust, under a settlement on 
the occasion of certain shares, subject to the settle- 
ment trusts being transferred to hum, & then knew 
that the shares were affected by the trusts. 
Between 1864 & 1871, N. on several occasions lent 
money to M. on the security of the shares, which 
were transferred & retransfeiTed from one to the 
other on the occasion of loans & repayments. In 
1871 N. acted as solr. to the trustees of the settle- 
ment, on their wishing to reinvest their trust 
fund, & he then read a part of the deed relating 
to the powers of investment, but no other part. 
He subsequently, &, as he swore, without know- 
ledge that the trusts of the settlement affected the 
shares, advanced money to M. on them, & obtained 
a tranter to himself : — Held : he was not affected 
with constructive notice of the trusts. — Bnioos v. 
Massey (1880), 42 L. T. 49. 

Mortgage transactions.] — See Mortgage, 

Vol. XXXV., p. 470, Nos. 2049-2053. 

664. Must be given on pending matter.] — Com- 
munications to a solr., to make them notice to a 
client, must be made hi respect of some pending 
matter, & be such that the solr. was bound to 
commrinicate them to the client ; the mere cir- 
cumstance of being the ordinary solr. of a party 
amounts to nothmg (Lord Oran worth, 0.). — 
Hooper v. Oookb(I866), 26 L. J. Ch. 467 ; 27 
L. T. O. 8. 178 ; 2 Jur. N. 8. 627, L. 0. 

666. Solicitor acting for both parties — Know- 
ledge of intentions of borrower not Imputed to 
lender.] — Where a solr. acts for both parties to a 
loan, although knowledge of important facts known 
to bim must be imputed to both such parties, 
knowledge of the intentions of the borrower, as to 
the disposal of the money, cannot be so Imputed. — 
He OoLEMERE (1866), 1 Ch. App. 128 ; 14 W. R. 
318 ; eub nom. Be Oolemere, Bx p. Coiemerb, 35 
L. J.Bcy. 8; 13 L. T. 621 ; 12 Jur. N. 8. 38, L. 0. 

AwnolaHonB .* — Beld. Re A Disputed Adjudication, Ex p. 

lioyoe (1866), 14 L. T. 418 ; Re :^ddleton. Ex p. Allen 8c 


Page (1870), 10 W. R. 874. Xeittd. Re Nurse, Ex p. 

Foxley (1868), 3 Oh. App. 616 ; Re Sinclair, Ex p. OhapUn 

(1884), 86 Oh. D. 319. 

.] — See Equity, Vol. XX., pp. 312-316, 

Nos. 626-647. 

666. Solicitor stating Intention not to communl- 
oate with oUent.] — Though notice to a solr. will in 
general be binding on Ms client, yet, if the solr. 
express to the person Mving the notice Ms intention 
of concealing the notice from Ms client, the client 
will not be bound by the notice.— S harpe v. Poy 
( 1868), 4 Oh. App. 35 ; 19 L. T. 641 ; 17 W. R. 
66, L. JJ. 

AnnotaiioTis : — ^Reld. Holland v. Hart (1871), 40 L. J. Oh. 

701 ; Cave v. Oavo, Chaplin ». Cave (1880), 42 L. T. 730. 

Mentd. Bateman v. Faber (1897), 77 L. T. 576. 

667. Signature of order by solicitors — Whether 
notice of contents of order to client.] — United 
Telephone Co. v. Date (1884), 26 Oh. D. 778 ; 63 
L. J. Ch. 295 ; 60 L. T. 86 ; 32 W. R. 428. 

AnnoUtHona : — ^Refd. D. v. A.. [1900] 1 Ch. 484 ; Re Launder, 

Launder v. Riohards (1908), 98 L. T. 554. Meutd. 

Dunlop Pneumatio Tyre Co. t>. Moseley, [1904] 1 Ch. 

612 . 

668. Disclosure of material fact to solicitor of 
underwriter — Not notice to underwriter.] — A mere 
disclosure of the existence of such arrangement 
[no recourse against lightermen] to deft.’s solr. is 
not notice of it to deft. — ^Tate v. Hyslop (1886), 
15 Q. B. D. 368 ; 64 L. J. Q. B. 692 ; 63 L. T. 681 ; 
1 T. L. R. 632 ; 6 Asp. M. L. 0. 487, C. A. 

Annotations .•—Eeld. The Bedouin, [1894] P. 1. Mentd. 

Prlco V. Union Lighterage (3o. (1903), 8 C^m. Oaa. 165. 

660. Insertion of advertisement for creditors — 
Whether knowledge of solicitor notice to executors.] 

— This was an action by a legatee under the will of 
P., who died in 1870, asking for payment of her 
legacy, which was directed to be raised out of real 
estate, & the non-raising of wMch she alleged to be 
a breach of trust, & the execution of the trusts of 
P.’s will. There had originally been three exors. & 
trustees of P.’s will ; one of these, J ., still survived, 
& was a party to the action. 0., another of the 
exors., had died in 1878, The exors. of O. were 
made defts., but claimed to be distnissed on the 
ground that in Oct. 1879, they had issued adver- 
tisements for claims under Law of Property 
Amendment Act, 1859 (c. 35), s. 29, that no claim 
had been made for the legacy, & thev had dis- 
tributed the whole of O.’s estate. Pltf. insisted 
that they ought to be retained as defts. : (ct) 
because J., the surviving trustee, had acted as 
solr. for the exors, of 0., & had committed a breach 
of trust in not seeing that pltf.’s legacy was raised, 
& that the exors. of 0. had constructive notice of 
this breach of trust when they distributed the 
estate ; (6) because pltf. had a right to follow O.’s 
estate in the hands of the beneficiaries, & his exors. 
ought to be defts. in order that an account might 
be had against his estoite : — Held : imder the cir- 
cumstances no notice of pltf.’s claim could be 
brought home to the exors. of 0 . — Be Frbwen, 
Prewbn V. Prbwbn (1889), 60 L. T. 963. 

670. Notice by Incumbrancer to solioltor of 
trustees — ^Not notice to trustees — ^Unless solicitor 
expressly authorised to receive nottoe.] — Notice by 
an incumbrancer upon a fund to the solr. for the 
trustee of that fund is not notice to the trustee 
unless the sob*, is expr^ualy authorised to receive 
such notice. — S affron Walden Second Benefit 
Building Society p. Baynbr (1880), 14 Oh. D. 
406; 49 L. J. Oh. 466 ; 43 L. T. 3 ; 28 W. R. 681, 
C. A. 

Annotatiom Distd. Re KeUook (1887), 66 L. T. 887 ; 

Rowland v. Ohapman, Rowland v. Oorrie, Rowland t». 

Corrie, Rowland v. Drandretb (1901), 17 T. L. IL 669. 

Reid. WhlttlngBtall «. Ring (1883), 46 L. T. 630 ; Hester 

V. Hester (18M), 34 Ch. D. 607 ; Lloyds Bank v. Pearson, 

[1901] I Oh. 866. 
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Sect, 2 , — AvihorUy of solicitor to hind client : Stib- 
seei. 4. Sect, 8 : Sub^sects, 1 dt 2, A. (a).] 


671. ,] — ^Appcts. claimed priority 

for their charge on the ground of notice, the alleged 
notice consisting of a letter not from them or ^eir 
solra,. but from the solrs. of pltf. in the action to 
the solrs. of the trustees of the will under which A. 
took, in which appcts. were mentioned as incum- 
brancers, & also of a correspondence between their 
solrs. & one of the firm of solrs. acting for the 
trustees, in which their solrs. mentioned that they 
were instructed for mtgees. of A., but did not say 
who those mtgees. were, or give any further in- 
formation. These statements appeared never to 
have come to the knowledge of the trustees them- 
selves : — Held : the solrs. of the trustees were not 
their agents for receiving notice of incumbrances. 
—Arden v. Arden (1886), 29 Ch. D. 702 ; 64 
L. J. Oh. 666 ; 62 L. T. 610 ; 33 W. R. 593. 
AnmUdioiM t—BjAd. Re DaUas, [1904] 2 Ch. SS.'i ; Ipswich 
Money Clnb c. Arthy, [1920] 2 Ch. 267. 

Memd. ite Anglesey, De Galve v. Gardner, [1903] 3 Ch. 

7*7 ; Gresham LUe Assoe. Soo. v. Crowther, [1915] 1 Ch. 

«14» 

Notice to solicitor as affecting priorities of 
mortgages.]— Mortgage, Vol. XXXV., pp. 
461 et seq. * 


Sect. 3.— TRANSACTIONS BETWEEN SOUOTOR 

AND CUENT. 

Sub-sect. 1. — In General- 

672. General rule.] — Solrs., who were retained 
by O. to act for him in negotiating the purchase of 
a patent had previously obtained from the vendor 
of the patent a commission note under which they 
were to receive certain payments in the event of 
a purchaser being found by them ; this note was 
shown to O. by the solrs. & remained in his pos- 
session some days previously to the contract for 
sale being entered into. O. purchased the patent, 
& the solrs. with his knowledge recovered payment 
from the vendor of £210 for commission. O. died, 
& the solrs. delivered their bill of costs to his exors., 
who on taxation sought to surcharge the solrs. 
with the £210 so received by them ; the taxing 
master allowed the surcharge. On a summons to 
review this finding; — Held: (1) O.’s exors. were 
not entitled to treat the £210 paid by the vendor 
to the solrs. as money received to O.’s use, or in 
fimy way to surch^e them ; (2) the rule applied 
in 0*Brien v. LetoiSf No. 691, post, did not govern 
the present case, as the commission was paid, not 
by the client, but by the vendor ; but the solrs., 
had made a bargain which was not merely im- 
proper, but such as to place them in a position in 
which it was impossible for them to fulfil the duties 
which they had undertaken to both vendor & 
purchaser of the patent. 

All transactions between sole. & client which 
result in the solr.’s obtaining a benefit for himself 
are subjected by cts. of law to strict scrutiny when 
called in qu^ion by the client & are treated as 
imposing obligations on the solr. of greater or less 
stringency (Stirling', L.J.).— iJe Haslam & IIier- 


Evans, [1902] 1 Oh. 766 ; 71 L. J. Oh. 374 ; 86 
L. T. 663 ; 60 W. B. 444 ; 18 T. L. B. 461 ; 46 
Sol. Jo. 881, 0. A. 

673. Nature of relationship — ^Not that of trustee 
& eestui que trust.] — The r^tionship of solr. & 
client is not of the fiduciary nature of that of 
trustee & cestui que trust. — Re Hindmarsh (1860), 
1 Drew. & Sm. 129 ; 1 L. T. 476 ; 8 W. R. 208 ; 
62 E. R. 327. 

Annotations Conpd. Watson v. Woodxnan (1875), L. B, 
20 Eq. 721. Bud. Burdlok v. Gairlok (1870), 5 Ob. App. 
233 : Bean v. Wade (1885), 2 T. L. R. 157 ; North 
Amerioan Land & Timber Co. t>. Watkins, [1904] 1 Oh. 
242 ; Cheese v. Keen. [1908] 1 Ob. 245. XenU. Re 
Friend, Friend v. Friend (1897), 66 L. J. Ch. 737 ; Henry 
t>. Hammond (1913), 108 L. T. 729. 

674. Profits must be confined to professional 
remuneration.] — Tyrrell v. Bank op London, 
No. 1109, post. 

675. Duty to make complete disclosure.] — In 

some cases, such as contracts between solr. & 
client, there is a duty to make entire disclosure. — 
Davies v. London &. Provincial Marine Insur- 
ance Co. (1878), 8 Ch. D. 469 ; 38 L. T. 478 ; 26 
W. R. 794 ; svh nom. London & Provincial 
Marine Insurance Co. v. Davies, Davies v. 
London & Provincial Marine Insurance Co., 
47 L. J. Ch. 611. 

Ar^^iona : — Apid. Moody t?. Cox & Hatt, [1917] 2 Oh. 71. 
Bud. Seaton v. Hoatb, Seaton v. Bumand (1899), 68 
L. J. K. B. 631 ; National Provincial Bank of England 
V. Glannsk, [1913] 3 K. B. 335. Mentd. Whitmore v. 
Fstfley (1880), 43 L. T. 192 ; London General Omnibus 
Co. «. Holloway, [1912] 2 K; B. 72. 

676. .] — Moody v. Cox & Hatt, No. 601, 

ante. 

677. Right of client to knowledge of solicitor’s 
position.]— Rc Hill (1893), 96 L. T. Jo. 36 ; atd) 
nom Re Hill, Ex p. Incorporated Law Society, 
10 T, L. R. 33, D. C. 

678. Undue Influence — Meaning of as between 
solicitor & client.] — Casbobnb v. Babsham (1839), 
2 Beav. 76 ; 48 E. R. 1108. 

Annotation : — Mentd. Aylesford v. Morris (1872), 37 J. P. 72. 

679. Transactions set aside.] — Rhodes v. 

Bate, No. 700, post. 

680. .1 — On Mar. 13, 1888, a client 

instructed a solr. to act on his behalf in the com- 
pletion of the purchase of a tea & coffee business 
for £600. A number of letters were written, &, 
according to the solr.’s statement, between twenty 
& thirty interviews held, & other business done. 
On Meu*. 31, 1888, the client & his solr. signed a 
memorandum of agreement that the bill of costs, 
without being made up to date, should be £42. 
The client was a gentleman’s valet, & alleged that 
he acted in ignorance & under pressure in coining 
to the agreement : — Held : under the circum- 
stances, the bargain was unfair & unreasonable, & 
must be set aside. — Mearns v. Knapp (1889), 37 
W. R. 686. 


681. Rules of evidence applicable.] — Judd v. 
Ollard (1869), 33 L. T. O. 8. 268 ; 5 Jur. N. 8. 766. 

682. Duty of solicitor to keep diary.] — Re 

Shanks, Ea p. Swinbanks (1879), 11 Ch. D. 625 : 
40 L. T. 826 ; 27 W. R. 898, C. A. 

Ai^UUions: — ^Befd. Gordon v. James (1885). 30 Ch, D. 249. 
Mentd. Re CUfle, Ex p. Eatough (1880), 42 L. T. 95 ; Re 
Harriaon, Ex p. Butters (1880), 14 Ch. D. 265. 


PART rv. SECT. 8, SUB-SECT. 1. 

676 i. Ihiiy to make complete dis' 
closure.] — ^Where under the terms of 
an am*ement drafted by a solr. for a 
client a benefit may arise to the solr. 
Umaelf, It Is his duty to point out 
clearly to the oUent all the le^ 
consequences from which such benefit 
may result &, if he falls to do so, the 
ct. wm not allow him to hold the 
benefit. — CCoNNone. Rentibr, [1925] 
1 D. L. R. 398 ; [1925] 1 W. W. R. 


38.— CAN. 

*1 — Hiooins r. Jotok 

(1845), 2 Jo. & Lat. 282.— IR. 

6781. Vndtie influence — Meaning of 
os between solicUor dr dieni.}—A]l 
dealings between attorney & client, 
are anxiously sorutlnlsed in equity, in 
order to protect the client hla 
own acts, done under the Influence or 
ascendency which an attorney acquires 
over him. — Beli-ew v. Russki. (1890), 
1 Ball. & B. 96, 107.— IR. 


679 I. Transactions set aside .] — 

Dewxrv. Spaklino (1871), 18 Gr. 633. 

—CAN. 

681 1. Rules of evidence appli-able .] — 
Re An Attorney (1879), 8 R R. 102. — 

CAN. 

n. Loan by solicUor,] — Rees v. 
WiTTHOCK (1858), 6 Gr. 418.— CAN. 

o. Duty to cxcouTit,] — The attorney 
must account for all the money received 
« the client pay his costs. — Re Attor- 
NBYS (1877), 41 U. C. R. 372.— CAN. 
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688. Atteststloii of wanant of attorney — Inde- 
pendent solicitor.] — Where a warrant of attorney 
has been attested on behalf of deft, by an attorney 
original!:^ suggested by pltf. in order to render 
it Valid it is necessary that deft, should be dis- 
tinctly aware that he had the option of calling 
in another attorney. 

r Semble : in such a case it is not sufficient for 
pltf. to inform deft, that he must have an attorney 
present on his part, but he ought to inform him 
that such an attorney ought to be named & chosen 
by himself. — Cameron v. Bicenell (1841), WoD. 
129. 


Sub-sect. 2. — Gists. 

A. Made During Subsistence of Relationship. 

(a) In General. 

684. What constitutes relationship.] — Goddard 
V. CabusIiE, No. 386, arjie. 

686. Gratuitous service of solicitor — Re- 

sort to Independent professional advice.] — In order 
to bring a case within the rule that a solr. can 
receive no gift or reward from his client, there must 
be clear & unequivocal evidence of the relationship 
between the parties, that advantage was taken of 
that relationship, & that what was given was a 
reward to the solr, for his services. 

Where a bill was filed by the legal personal repre- 
sentative of a lady to set aside certain deeds exe- 
cuted by her in favour of her brother-in-law, a 
solr., & it appeared that he had never done or 
charged for anything in the course of the trans- 
actions as her solr. ; that he had when necessary, 
resorted to other professional advice on her behalf, 
& that he had exercised no undue influence over 
her : — Held : the relationship between the parties 
was not sufficient to invalidate the deeds, & the 
bill must be dismissed with costs. — R ichards v. 
French (1870), 22 L. T. 327 ; 18 W. R. 636. 

686. Presumption of undue influence — Ignorance 
of dower.] — It is an established rule in cts. of 
equity, that no gift or gratuity to an attorney, 
beyond his fair professional demands, made during 
the time that he continues to conduct or manage 
the affairs of the donor, shall be permitted to stand ; 
& more especially if such gift or gratuity arises 
immediately out of the subject then imder the 
attorney’s conduct or management, & if the donor 
is at the time ignorant of the nature & value of the 
property so given.— Middleton v. Welles (1786), 
4 Bro. Pari. Cas. 246 ; 2 E. R. 166, H. L. ; affg. 
S. 0. sub nom. Welles v. Middirton (1784), 1 
Cox, Eq. Cas. 112, L. C. 

Annotations : — Apld. Wood t>. Downes (1811), 18 Ves. 120. 

Could. Ohealyn v. Dalby, Dedby v. Cheslyn (1836), 2 Y. & 

O. Ex. 170 ; Jones v. Thomas (1837), 2 Y. & C. Ex. 468. 

Apld. Tomson v. Judge (1855), 3 Drew. 306. Oonid. 

Morgan v. Higgins (1859), 1 Gill. 270. Bold. Hatch v. 

Hatch (1804), 9 Ves. 292 ; Morse v. Roy^ (1806), 12 Ves. 

355 j Ormond v. Hutchinson (1806), 13 Vos. 47 ; Edwards 

v. Meyrlok (1842), 2 Hare, 60 ; Gibson v. Rnssell (1843), 

2 Y. & C. Oh. CJas. 104 ; Dumell v. Corfleld (1844), 1 Rob. 

Eool. 51. Mentd. Wright v. ]^oud (1806), 13 Ves. 136 ; 

Hindson v. Weatherlll (1854), 5 De G. M. & G. 301. 

687. .] — Diffictilty in sustaining a trans- 

action of bounty in the cases of guardian & ward, 
attorney & client, trustee & cestui que trust. — 
Hatch v. Hatch (1804), 9 Ves. 292 ; 1 Smith, 
K. B. 226 ; 32 E. R. 616, L. C. 

AnnoiaHons .—-Apld. Wood V. Downes (1811), 18 Ves. 120. 

Conid. Hunter v. Atkins (1834), 3 My. & K. 118 ; Cheslyn 

V. Dal^, Dalby v. Cheslyn (1836), 2 Y. & O. Ex. 170. 

Apld. Tomson «. Judge (1855), 3 Drew. 306. Oonid. 



umason v. weauieriu i smu. ob wv* , 

V. Vanderplank (1856), 8 De G. M. 

Davies (1863), 4 Glfl. 417 ; Lyon v. Home (1868), L. R. 
6 Eq. 666 ; Turner v. Collins (1871), 7 Oh. App. 329. 

688 . .] — Bill to set aaide leases, obtained 

by an agent & attorney from his prinoii^, dis- 
missed as to voluntary leases, being pure gifts ; & 
no fraud, misrepresentation, etc., -^th costs as to 
some, intended as a provision upon &> inducement 
to the marriage of pltf. without costs as to others 
the relation of the parties & circumstances upon 
general principles of public policy & utility 
3 U 8 tif 3 dng inquiry. Another lease was decreed to 
be delivered up, the verdict in an issue ^itablishing 
that a full consideration was not paid. — -Harris v. 
Tremenheerb (1808), 15 Ves. 34 ; 33 E. R. 668, 
L. C. 


Annotations: — Oonid. Himter v. Atkins (1834), 3 My. 8c K.. 

113 ; Tomson v. Judge (1855), 3 Drew. 306 ; Morgan v. 

Mlnett (1877), 6 Ch. D. 638. Betd. Nlool v. Vaughan 

(1834), 7 Bll. N. 8. 395 ; Hindson v. Weatherlll (186^, 

I Sm. & G. 604 ; O'Brien v. Lewis (1862), 4 Gift. 221 ; Ice 

Coomber, Coomber v. Coomber, [1911] 1 Ch, 723. 

689. .] — By an indenture made between a 

client & his solr., the client, in consideration of 
£100 conveyed certain land to his solr. The solr,, 
who had himself prepared the conveyance, alleged 
that it was a voluntary deed, & that no considera- 
tion had passed, the £100 being introduced to save 
the amount of stamp duty upon a voluntary instra- 
ment : — Held : the transaction could not be main- 
tained ; & solr. was declared a trustee for the 
representatives of the client. 

There is certainly no rule in this ct. that a soh’. 
may not purchase his client’s property even while 
the relation subsists between them ; but then such 
transactions are to be viewed with the utmost 
jealousy, & the onus is thrown upon the solr. to 
show that everything is perfectly fair, & that the 
vendor knew what ho was doing, & that the full 
price was given, &, of course, that no advantage 
was taken of the character of solr. (Kindersley, 
V.-C.). — Tomson v. Judge (1856), 3 Drew. 308 ; 
3 Eq. Rep. 860 ; 24 L. .T. Ch. 785 ; 25 L. T. O. S. 
233 ; 1 Jur. N. S. 683 ; 3 W. R. 661 ; 61 E. R. 920. 

Annotations: — Conid. Morgan v. Mlnett (1877), 6 CJh. D. 

638. Apld. Wright V. Carter, [1903] I ()h. 27. 

690. .] — Influence arising from the pro- 

fessional relation between solr. & client will vitiate 
a gift from the latter to the former, but the effect 
of that influence may be removed by evidence. — 
Re Holmes’ Estate, Woodward v. Humpage 
(1801), 3 Giff. 337 ; 6 L. T. 378 ; 8 Jur. N. S. 252 ; 
66 E. R. 430. 

Annotation E«M. MltchoU V. Homfray (1881), 8 Q. B. D. 

587. 

691. .] — The law has laid down certain 

rules & scales of charges by which the services of 
a solr. are to be remunerated, & it is therefore 
imperative on the solr. not to bargain or peimit 
his client to promise that any adffitional Mneflt 
should be given beyond the legal remuneration. 
A bv the client to a solr. for services rendered 
during the existence of that relation between them 
is against public policy & therefore invalid. 

A suit was instituted to recover a sum of £300 
which had been retained by a firm of solrs. on the 
ground that the same was a gift in addition to 
their costs for services performed : — Held : not- 
withstanding the lapse of nine years, the gift was 
invalid, & therefore pltf. was entitled to recover. — 
O’Brien v. Lewis (1863), 32 L. J. Ch. 669 ; 8 


PART TV. SECT. 3, SUB-SECT. 2,— A. (a). 

p. Oeneral rule.] — solr. cannot accept a gift from bis client while the relationship of solr. Sc client subsists between 
them. — O'HEAtJ. Black (1894), 20 V. L. R. 505. — AUS. 
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jScoi. 8 . — Tranaadions hettoeen aolicUor and client: 

8vib‘$ect. 2) A.{a)& (6)» B. & C . ; anb-sect. 3, .^4.3 

L. T. 179 ; 27 J. P. 244 ; 0 Jnr. N. S. 628 ; 11 
W. R. 318, L. 0. 

Annt^aHons : — DIftd. Haslam v. Hier-Evaua, [1902] 1 Oh. 

765, Tyata v, Alsop (1889), 37 W. K. 339. 

892. .1 — Transactions between solr. & 

client, by which the former obtained gifts, & an 
undue advantage, set aside & the securities ordered 
to stand good only to the extent of what might be 
found justly due to the solr. 

Though this ct. holds that it is highly improper 
for a solr. to derive a personal advantage in the 
shape of gifts from his clients, or in the shape of 
the liquidation of his bills untaxed & undelivered, 
still the ct. cannot approve of clients entering into 
transactions with their solr., whereby they obtain 
from him present relief, & at the same time indulge 
the expectation that the ct. will afterwards, at 
their instance, annul the whole transaction on the 
ground of the relation subsisting between them. — 
Gardenkr V. Ennar, HtJMBY V, Moody (1866), 36 
Beav. 549 ; 66 E. R. 1009. 

Armotation : — Refd. Watson c. RodweU (1879), 89 L. T. 614. 

893. — Morgan v, Minett, No. 700, poet 

894. -.] — ^Wright v. Carter, No. 702, post. 

896. — Deft., a solr., acted for pltf., a 

widow m the administration of her husband’s 
estate, of which she was the extrix. The 

husband had for many years had dealings with 

deft. & had employed him as solr. in a number 
of matters, but deft, had never delivered any bills 
of costs to the husband. After his death deft, 
delivered to pltf. an account of his dealings with 
her husband showing a balance of £663 due to 
deft, from the husband’s estate. The account 
contained a number of items for costs which were 
statute barred. Pltf., in ignorance of Stat. Limita- 
tions, & without having any independent advice 
gave to deft, at his request acknowledgments in 
writing of the indebtedness of the estate to deft. 

In an action by pltf. for an account : — Held : 
deft, by receiving these acknowledgments had 
obtained a benefit from his client withm the mean- 
ing of the well settled rule of equity with regard 
to a person who is in a fiduciary position & deft, 
was, therefore, not entitled to rely on the acknow- 
ledgments for the purpose of taJung the statute 
barred items in the account out of Stat. Limitations. 
— Lloyd v. Cootb & Ball, [1916] 1 K. B. 242 ; 
84 L. J. K. B. 667 ; 112 L. T. 344, D. C. 

898. Excludes presumption of gift — From 

relationship of mother & son.] — A son acted as his 
mother’s solr., &, with her consent, lent £2,500 
belonging to her, with other money, upon a bond 
conditioned for payment to himself absolutely, 
of the amount thereby secured, without any 
declaration of trust, except a memorandum, 
whereby the son acknowl^ged that he held 
£2,500, & undertook to pay the interest thereof 
to the mother during life. The son died in his 
mother’s lifetime, & his exors. claimed the principal 
sum, subject to a life interest in the mother, as a 
gift from her to the son : — Held : the relation of 
solr. & chent, subsisting between the son & mother, 
excluded the ordinary presumption in favour of 
the transaction being a gift, & threw the burden 
of proof upon the exors. ; &, the evidence being 

insufficient to establish their case, the ct. declared 
the son’s exors. to be merely trustees for the 
mother. — G arrett v. Wilkinson (1848), 2 De G. 
& Sm. 244 ; 64 E. R. 110. 

AnnokOiana : — Befd. Hepworth v. Hepworth (1870), L. R. 
11 Bq. 10 ; Lovesy v. Smith (1880), 49 L. J. Ch. 809. 


(6) Xndependeni Advioe, 

697* for — 01ft to wifo of toUidtor.] — 

Goddakd V. Gablislb, No. 886, ante. 

898. ^.] — ^The client of a solr. without 

independent advice, made a voluntary conveyance 
to him of leasehold premises in trust for herself for 
life, & after her death in trust for his wife, who was 
her niece, for her separate use absolutely : — Held : 
the well settled rule of equity being that such a gift 
could not be supported, unless the donor had com- 
petent &j independent advice in making it, the 
conveyance must be declared void. — LlLBS v, 
Terry, [1896] 2 Q. B. 679 ; 65 L. J. Q. B. 34 ; 
73 L. T. 428 ; 44 W. R. 116 ; 12 T. L. R. 26 ; 40 
Sol. Jo. 63, O. A. 

Annotations: — Consd. Barron v. Willla, [1900] 2 Oh. 121. 
A^d. Lloyd V. Ooote & Ball, [1915] 1 K. B. 242. Bstd. 
'l^^ht o. Garter, [1903] 1 Ch. 27. Mentd. Watkins v. 
Watkins (1896), 12 T. L. R. 165. 

899. Gift to son of solicitor.] — A solr. who 

was a trustee for a married woman under a settle- 
ment & also her husband’s solr. prepared a deed 
by which she conferred a benefit on a son of the 
solr. & renoimced rights she had under the settle- 
ment. After hearing the soh.’s explanation of the 
deed she executed it : — Held : she was not bound 
by the deed, on the ^^und that the real effect of 
it on her rights & position was not in fact explained 
to her, & also on the ground that it was the duty of 
the solr. to take care that she did not execute the 
deed without having independent advice. — ^Willis 
V. Barron, [1902] A. 0. 271 ; 71 L. J. Ch. 609 ; 86 
L. T. 806 ; 18 T. L. R. 602, H. L. ; affg. 8. 0. sub 
nom. Barron v. Willis, [1900] 2 Oh. 121, C. A. 
Annotations : — Btfd. Wright v. Carter, [1903] 1 CJb. 27 ; 

Bank of Africa v. Cohen, [1909] 2 C7h. 129 ; Howes v. 
Bishop, [1909] 2 K. B. 390 ; Bank of Montreal v. Stuart, 
[1911] A. C. 120 ; Moody v. Cox & Hatt (1917), 116 L. T. 
UO ; Westen r. Falrbridgo, [1923] 1 K. B. 667. 

700. Gift of trlfdiig benefit.] — It is incum- 

bent upon persons who receive benefits from others, 
towards whom they stand in a confidential relation, 
to show that they had competent & independent 
advice, & this general principle is not affected by 
the ago or capacity of the persons conferring the 
benefits, or the nation of the benefits conferred, 
but this principle does not extend to interfere with 
mere trilling gifts, without proof not only of 
influence derived ^m the confidential relation, 
but of mcUa fides, or of undue or unfair exercise of 
the influence. — Rhodes v. Bate (1866), 1 Ch. App. 
262 ; 13 L. T. 778 ; 12 Jur. N. S. 178 ; 14 W. R. 
292, L. JJ. 

Annotations : — Cionid. Mitchell r. Homfray (1881), 8 Q. B. D. 
587. FoUd. Liles V. Terry. [1895] 2 Q. B. 679. Apld. 
Wright V. Carter (1902), 86 L. T, 110 ; Cavendish tJ. 
Strutt (1903), 19 T. L. R. 483. Bdd. King v. Anderson 
(1874), 23 W. R. 196 ; Balnbrlgge v. Browne (1881), 44 
L. T. 705 ; Taylor v. Johnston (1882), 19 Ch. D. 603 ; 
Alloard v. Skinner (1887), 36 Ch. D. 145 ; Barron v. WlUls, 
[1900] 2 Ch. 121 ; Be Coomber, C3oomber v. Ciooinbor 
(1911), 80 L. J. Ch. 399; Inoho Norlah Binte Mohamed 
Tahir v. Sbalk Allle Bln Omar Bin Abdullah Bahasbuan 
(1928), 45 T. L. R. 1. 

701. Duty of independent adviser — ^To decline 
to act on refusal of advice.] — Where a young per- 
son is minded to make a voluntary settlemenlb in 
favour of a parent, it is not enough that he should 
have independent advice unless he acts on that 
advice ; it is the duty of a solr. independently 
advising an intending settlor to protect him against 
himself, & not merely against the personal influence 
of the donee in the particular transaction ; & if 
his advice is not accepted he should decline to act 
further for the intending settlor. — Powell v. 
Powell, [1900] 1 Oh. 243 | 69 L, J. Ch. 164 ; 82 
L. T. 84 ; 44 Sol. Jo. 134. 

Annotations : — ^Apmnrd. Wright v. Carter, [1908] 1 Oh. 27. 


PART IV. SECT. 8, SUB-SECT. 2.— 
A. (b). 

q. Necessity /or.]— It Is not neces- 


sary In order to establish the validity 
of a gift to a solr. oontidned in 
a will made by his client to show 


that the client had Independent 
advloe . — Re Niobson, [1916] y. h* R, 
274. — AUS. 
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Part IV. — Solicitor and Client. 


BfM. Oavaodisli v. Strutt (1908), 10 T. L. B, 488 : Howes 
V. Bishop, [19(^i 9 K, B. 390; Inohe Noriah Blote Mo- 
bamed Tahir v. ^balk AUle Bln Omar Bln Abdullah Baba- 
shuan (1928), 45 T. L. B. 1. 


TBS. Independent advice in8ufaolent.]>~A gift by 
a client to a solr. raises primd facie the presumption 
that it was unduly influenced by the fiduciary 
relation subsisting between them ; & the onus is on 
the solr, to prove that the gift was uninfluenced 
by that relation. The presumption is, however, 
not irrebuttable, but it is not sufficiently rebutted 
by the mere fact of the client having employed a 
separate & independent solr., even though without 
any fraud or collusion on the part of the two solrs., 
to advise him in the matter of the gift ; for the 
presumption will continue so long as the relation 
of solr. & client continues for other purposes outside 
the gift, or at all events until it can be clearly 
infeired that the influence arising from the relation 
no longer exists. On the other hand, there is no 
objection to a sale by a client to his solr., provided 
the solr. can prove (a) that the client was fully 
informed, (6) that he had competent independent 
advice, & (c) that the price given was a fair one. — 
Wright v. Carter, [1003] 1 Ch. 27 ; 72 L. J. Ch. 
138 ; 87 L. T. 624 ; 61 W. R. 196 ; 19 T. L. R. 
29 0. A. 

Annotations : — Befd. Allison v. Clayhllls (1907), 97 L. T. 709 ; 

Re (iloomber, Coomber v. Coomber (1911), 8() L. J. Ch. 399. 


B. Made After Termination of Belatwnahip. 

703. Gift after cause determined.] — Gift to an 
attorney after the cause was over, without proof 
of any tiling improper, not set aside. It would 
have been otherwise, if befoi'e the cause, as in con- 
templation of it; or during its progress. — O ld- 
ham V. Hand (1751), 2 Ves. Sen. 259 ; 28 E. R. 
167, L. C. 

Annotations: — Befd. Wood v. Downos (1811), 18 Ves. 120 ; 

Ingram v. Wyatt (1828), 1 Hag. Eoc. 384. 

704. Necessity for complete severance of relation- 
ship.] — Be Chambers (1844), 3 L. T. O. S. 237, L. C. 

705. .J — Holman v. Loynes, No. 745, post. 

706. .] — To prevent the operation of the 

rule that a solr. shall not take a girt from his client 
while the relation subsists, there must not only bo 
a total absence of fraud, misrepresentation, or 
even suspicion, but there must be a severance of 
the confidential relation. — Morgan v. Minett 
(1877), 6 Ch. D. 638 ; 36 I^. T. 948 ; 25 W. R. 744. 

Annot^ona : — Consd. Wright v. Carter (1902), 86 L. T. 110. 

Bdd. Tyars v. Alsop, Mann (1888), 69 L. T. 367. , 

C. Affirmed After Termination of Relationship. 

707. Confirmation must be subsequent to ter- 
mination of relationship.] — A solr. h^ in the year 
1880 acted as the solr. of G. in an action against B. 
The acHon was compromised by the payment by 
B. of £6,000. The solr.’s costs were paid, & in 
consideration of his exertions G. on June 7, 1880, 
made him a special ^ift of £1,000 out of the money 
recovered. The gift was made without inde- 
pendent advice. The relationship of solr. & client 
closed shortly after the gift. There was subse- 
quently another business transaction between G. 
& the solr., & the relationship of solr. &; client was 
severed in Mar. 1882. In Apr. 1883, G. called 
upon the solr. There was some evidence that on 
that occasion he told G. that she was entitled to 
demand back her gift, but that she stated in effect 
that she intended to adhere to it. G. died in 
June, 1883 Held ; the evidence did not show 


that, after the relatlonahip of solr. & chent had 
come to an end, G. had, with full knowledge of her 
rights, confirmed the gift, & her personal repre- 
sentative was therefore entitled to repayment of 
the £1,000 with interest at 4 per cent, per ann^ 
from the date of the gift.— Tyars v. Also? (1889), 
61 L.T.8; 53 J. P. 212 ; 37 W. B. 339 ; 5 T. B. 

708. Validity of ratification by wUL]— Pltf. 
claimed, as heir-at-law of A., who, as the bill 
alleged, when in very embarrassed circumstances, 
had executed a voidable conveyance to bis solr. 
The bill after stating a pretence on the part of 
defts., who claimed under the solr., that A. had 
confined the conveyance by his will, charged 
that he had died intestate as to the premises in 
question, & prayed that the conveyance & any 
testamentary disposition by h i m in confirmation 
thereof might be declared null & void. _ Plea, that 
A. by will, after reciting the probability of the 
conveyance being disputed, hswi ratified & con- 
firmed it, allowed. — Stump v. Gaby (1852), 2 
De G. M. & G. 623 ; 22 L. J. Ch. 352 ; 20 L. T. O. S. 
213 ; 17 Jur. 6 ; 1 W. R. 85 ; 42 B. R. 1015, L. 0. 

Annotations : — Distd. Waters v. Thom (1856), 22 Be^. 547 . 

Hindson v. WeatheriJl (1864), 6 De (i. M. & G. 301 ; 

Gresloy v. Mousley (1859), 4 De G. & J. 78. 

709 / Confirming sale — Sale held UivaUd.] — 

A solr. purchased a property from his client, who, 
by a codicil, confirmed the sale & devised the pro- 
perty to the solr. The ct., having, on the evidence, 
held the sale invalid, also decided that the codicil 
was inoperative in equity. — Waters v. Thorn 
(1856), 22 Beav. 647 ; 52 B. R. 1219. 


Sub-sect. 3. — ^Purchases and Sales. 

A. In General. 

710. Power of solicitor to contract with client.] 

— ^An attorney may contract with his chent, pro- 
vided no advantage be taken of the confidential 
relation. If he be employed to sell, & chooqes to 
deal for the estate to be sold, he must withdraw 
from the connection, or put himself completely at 
arm’s len^h, & show, if the contract be questioned, 
that he has given the same advice for the benefit 
of his chent as he would have done if the sale had 
been to a third party. If employed as a general 
land agent, ho is boimd, if he purchases any of the 
estates in respect of which he is agent, to com- 
municate to his principal aU the knowledge 
acquired by him as agent, of the real value of the 
estate. But the mere circimistan^ of his being 
attorney does not prevent his entering into a vahd 
contract with his chent. — Cane v. Allen (IjOBD) 
(1814), 2 Dow. 289 ; 3 B. R. 869, H. L. 

Annotortotw.-— DHW. Holman r. Loynes (1864), 4 gf G- M. 
& G. 270. Oonid. Gresley v. Mousley (1868), 1 GUI. 460. 
Beld. Morgran v. Lewes (1816), 4 Dow. 29 ; Edwards v. 
iio^ols. (1842), 2 Hare, 60. 

711 . ,] — A solr. is not incap^itated from 

purchasing ^m his chent, but he will be bound to 
show that he paid a full consideration. — C hampion 
V. Rigby (1840), 9 L. J. Ch. 211, L. O. ; affg. 
(1830), 1 Buss. & M. 539. 

Annotations: — BeM, Wedderbum v. Wedderbum (1836), 
2 Keen, 722 ; Roberts v. Tunstall (1845), 4 HW, 967 ; 
Baker v. Bead (1854), 18 Beav. 398 ; Edwards v. WiUtams 
(1860), 2 L. T. 421 ; CSanrioarde v. Henning (1891), SO 
Beav. 176 ; Browne v. MoCUntook (1873), L. R. 6 H. L. 
466. Msnid. Re Agrlotdturists' insoe.. Brotherhoods’ 
Case (1862), 31 Beav. 366. 


PART IV. SECT. 8, SUB-SECT. 3.— A. 

7101. Power of soHcUor to corUracl 
with dient.l— A solr. selling to his 
client oannot support the sale, unless 


he can show that his diligence to do 
the best tor his client was as great as 
if he were only a solr. dealing lor his 
client with a vendor. — Robinson v. 


Abbott (1894), 20 V. L. R. 846.— AUS. 

710 ii. .1— OUNNINOHAM t). LKB 

(1874), 2 R. (Ct. of Sess.) 88; 19 
So. L. B. 68.--SOOT. 
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8eci. 8 . — TrantadUma betioem aoltciior <md dieni: 
Syb-aeot. 3, A,, B. & C.] 

712 .] — Deptpobd Pier Oo. v. Tyrrelt. 

(1843), 1 L. T. O. 8. 226. 

718. .] — Stump v. Gaby, No. 708, ante. 

714 . .] — TOMSON V. Judge, No. 689, ante. 

715. .] — PisANi V. A.-G. FOR Gibraltar, 

No. 733, post. 

716. .] — McPherson v. Watt, No. 734, 

post. 

717. .] — Wright v. Carter, No. 702, 

ante. 

718. Effect of invalid purchase — Obligation to 
account on footing of wilful default.]— A purchaao 
wafl set aside on the ground that the purchaser was 
at the time solr. for the vendor, & the judgment 
directed the usual accounts of ids receipts during 
his possession : — Held : upon the balance of 
authority the decree must order him to account 
for such sums but for his wilful default, he 
might have received, though the bill did not charge 
wilful default, nor pray r^ef in respect thereof. — 
Adams v. Sworder (1864), 3 New Rep. 623 ; 33 
L. J. Ch. 318 ; 10 L. T. 49 ; 10 Jur. N. 8. 223 ; 12 
W. R. 615, L. JJ. 

719. Evidence of payment of consideration.] — 

Whore an attorney takes a security or makes a 
purchase from his client, it is incumbent on him to 
prove the advance or payment of the money by 
some evidence other than the instrument creating 
the security or the conveyance. 

A purchase by a solr. from a client having been 
set ^ide on the ground that the sufficiency of the 
consideration was not established, an inquiry was 
directed with a view to ascertain whether the 
purchase-money was paid. No evidence was 
adduced on the inquiry to prove the payment, 
except the acknowledgment in the body of the 
deed Sc the usual indorsed receipt. It appeared 
that no further evidence could be had, & that there 
was no reason to suppose that any evidence had 
been* destroyed : — Held : the acknowledgment Sc 
receipt were not sufficient evidence as against 
parties clauning imder the client, Sc the purchase- 
money must be considered not to have been paid. — 
Gresley V. Mousley (1862), 3 De G. F. & J. 433 ; 
31 L. J. Ch. 637 ; 6 L. T. 86 ; 8 Jur. N. S. 320 : 
10 W. R. 222 ; 46 E. R. 946, L. JJ. 

Annotations : — Apld. PoweU r. Browne (1907), 97 L. T. 167. 
Refd. Bateman v. Hunt, [1904] 2 K. B. 530. 

720. Right to object to title of client— Solicitor 
employed in original purchase.] — ^A., having pur- 
chased land, left the investigation of the title to 
C. Sc D., solrs., in partnership. They advise that 
a good title can be made, & the purchase is there- 
upon completed. B., the solr., was a trustee in the 
conveyance to bar dower. A, dies, & his devisee 
sells the property to I)., one of the solrs. D. did 
not object to the title imtil eight months after- 
wards ; in his answer he said he had no recollec- 
tion of the title : — Held : a solr., who has been 
employed to advise on a title, could not, on pur- 
chasing it himself of his client, set up an objection 
to it, which he did not think of any importance 
when advising his principal. — ^B eevor v. Simpson 
( 1829), Taml. 69 ; 48 E. R. 28. 

721. Purchase by solicitor from creditors In 
bankruptcy.] — A common agent or solr. in ct. 
employed on behalf of the creditors of the estate 
of a bkpt. in Scotland, may be considered in the 
nature of a trustee ; a purchase therefore by him 
of any part of the bkpt. s estate may be set aside ; 

Sc at all events will be so if there appear any cir- 
cumstances of improper or negligent conduct in 


such agent. — York BuiLDiNoa Oo. v. Maoeenzlb 
(1796), 8 Bro. Pari. Oas. 42 ; 3 B. B. 432, H. L. 

Ry. 

HUl 
917] 

722. Purchase from trustee in bankruptcy of 
cUent.] — The obligation on a solr. dealing \nth his 
client extend to the case of a deall^ between a 
solr. Sc the trustee in bkpcy. of ^ client. L. was, 
under the will of his mother, entitled to an interest 
in real estate, but whether for life or absolute was 
doubtful. He became bkpt., & a trustee in bkpcy. 
was appointed. P., the solr. of the bkpt., had as 
solr., Sc havi^ acted for some years as receiver, 
acquired an intimate knowledge of the nature Sc 
value of the estate. He had in negotiating mtges. 
for L. to consider the extent of his interest under 
the will ; had obtained the opinion of counsel that 
it was for life only ; but h^ himself formed an 
opinion that it was, probably, absolute. Sc not as 
he had described in nis correspondence with the 
parties concerned merely for life ; Sc he also formed 
an opinion that the estate was more valuable than 
the rental showed. He did not disclose his opinion 
to L., or to the trustee in bkpcy., or to his solr. 
He was employed by the bkpt. to negotiate with 
the trustee for the purchase of his interest for the 
benefit of his wife Sc children. In the negotiation, 
as solr. Sc agent for the bkpt. he found that the 
trustee could be induced to sell the interest for a 
very small sum, £77, Sc he availed himself of his 
knowledge. Sc contracted to purchase, secretly, for 
himself, but in the name of his brother, an interest 
which, as the ct. afterwards, in an action for 
administration, held, was absolute, & was worth 
some thousands of pounds. He never suggested 
to the trustee that he intended to purchase for 
himself, but gave him & his solr. to believe that 
the purchase was on behalf of the bkpt.’s family. 
In an action by a subsequent trustee in bkpcy. to 
set aside the sale : — Held : the trustee in bkpcy. 
stood in the place of the bkpt. for the purpose, the 
solr, for the bkpt. could not be allowed to hold as 
against the trustee an advantage obtained by him 
in the purchase from him by means of the know- 
ledge which he had gained whilst acting as solr. 
for the bkpt.. Sc P. Sc his brother were trustees for 
the trustee in bkpcy. & must give up to him every 
advantage of the purchase. — Luddy’s Trustee v. 
Peard (1886), 33 Ch. D. 600 ; 66 L. J. Ch. 884 ; 
66 h\ T. 137 ; 35 W. R. 44 ; 2 T. L. R. 841. 

723. Setting aside sale — Effect of delay.] — 
Lapse of time is a ground for not setting aside a 
purchase though the contract was to be kept 
secret Sc the purchase was made by a solr. from 
his client, & the question may be determined inde- 
pendently of the question of value. — Clanricardb 
(Marquis) r. Henning (1861), 30 Beav. 176 ; 30 
L. J. Ch. 866 ; 6 L. T. 168 ; 7 Jur. N. 8. 1113 ; 9 
W. R. 912 ; 64 E. R. 866. 

Annotation : — Mentd. MoUoy v. Mutual Reserve Lite Insoe. 
(1908), 94 L. T. 756. 

Purchase by mortgagee’s solicitor of mortgaged 
property.] — See Mortgage, Vol. XXXV., p. 600, 
Nos. 2312-2314. 

B. NeoeeeUy for Good Faith. 

724. Sale by solicitor to client — Onus on solicitor.] 
— ^Sale of an annuity by an attorney to his client 
set aside under the circumstances. 

This clear duty results from the rule of this ct. 

Sc throws upon him [the solr.] the whole onua of 
the case ; that if he will mix with the character of 
attorney that of vendor he shall if the propriety 
of the contract comes in question numifeat that 
he has given her all that reasonable advice against 


.AnnotoMcma .*<- 010014 . Aberdeen 
Bq. R^. 128ir»sM. Mill v. 
8S8 : Armstrong v. Jaolcson, [1 
V. Morgan, {imj A. C. 788. 


V. 


2 K. 


Blaikie (1884), 8 
“[, li. Oas. 


8 H. 
828 


Wright 
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that he would have given her against a 
third oerson (Lord Eldon, 0.). — Gibson v. Jeybs 
(1801)^ Vee. 266 ; 81 E. R. 1044, L. 0. 

Morse t>. B^al (1806), 12 Ves. 366 ; 
_ __ It (1842), 2 Hare, 60. Apld. Holman 

*r'L«yiie8 (1854), 4 De Q. M. & G. 270. OoOfd. Plowright 
V. Lambert (1886), 62 L. T. 646 ; Moody v. Cox & Hatt, 
[19^2 CJh. 71. BMd. Cane v. Allen (1814), 2 Dow, 289 ; 
Adamson v. Bidtt (1830), 9 L. J. O. S. Oh. 1 , Hunter e. 
Atkins (1834), Coop. temp. Brough. 464 ; Dent v. Bennett 
(1839). 4 My. & <5r. 289 ; CoSe v. Lamotte (1851), 16 
Beav. 234 ; Hoghton v. Hoghton (1852), 15 Beav. 278 ; 
Barnard v. HuntOT Jl856), 28 L. T. O. 8. 162 ; Savery v, 
g<ng (1866), 6 H. L. Cas. 627 ; Waters v. Thorn (1856), 
22BeaT. 547 ; Johnson v. Fesemeyer (1858), 3 Do G. & J. 
13 : Gr^ey v. Mousley (1859), 4 De O. & J. 78 ; Smith 
V. Kay (1859), 7 H. L. Cas. 750 » King v. Anderson (1874), 
23 W. U. 196; Pisan! v. A.-G. for Gibraltar ^1874), 
L. R. 6 P. C. 516 ; Wld^ry u. Tepper (1877), 38 L. T. 434 ; 
Krlanger v. New Sombrero Phosphate Co. (1878). 3 App. 
Cas. 1218 ; Lorosy v. Smith (1880), 49 L. J. Ch. 

Ward V. Shan) (1884), 53 L. J. Ch. 313 ; Luddy’s Trustee 
V. PeMd (1886), 33 Ch. D. 600 ; Readdy v. Pendergast 
(1886), 66 L. T. 767 ; Liles v. Terry (1895), 12 T. L. R. 26 ; 
Lagunas Nitrate Co. v. Iiagunas Syndicate, [1899] 2 Ch. 
392 : BischoflI's Tnistee v. lYank (1903), 89 L. T. 188 ; 
lie Rogerstone Brick & Stone Co., Southall v. Woscomb, 
[1919] 1 Ch. 110. 


725. Sale by client to solicitor.] — ^Whcn a solr. 
I)urchases or obtains a benefit from a client, he 
must show that ho has taken no advantage of Ids 
professional position, but has done as much to 
protect the client’s interest as he would have done 
in the case of the client dealing with a stranger. — 
Savery v. Kino (1866), 6 H. L. Cas. 627 ; 25 
L. J. Ch. 482 ; 27 L. T. O. S. 145 ; 2 Jur. N. S. 
603 ; 4 W. R. 671 ; 10 E. R. 1046, H. L. ; vary- 
ing S. C. nom. King v. Savery (1853), 1 Sm. 


& G. 271. 


Annotations: — Befd. Barnard v. Hunter (1856), 28 L. T. 

O. S. 152 ; Turner v. Collins (1871), 7 Ch. App. 334, n. ; 

Plsanl V. A.-G. for Gibraltar (1874), L. R. 6 P. C. 616; 

Hoblyn v. Hoblyn (1889), 60 L. T. 499 ; De Witte v. 

Addison (1899), 80 L. T. 207 ; Moody v. Cox & Hatt 

(I9n), 116 L. T. 740. Mentd. AUcard v. Skinner (1887), 

36 C7h. D. 145. 

726. Purchase after ineffectual efforts to 
sell.] — Purchase from his client by a solr., who was 
also trustee for the sale of the estate for payment of 
debts confirmed, upon the ground of his having 
attempted ineffectually to sell, of there being no 
fraud in the transaction, & of the purchase having 
been recognised & approved of by the cestui que 
trust. — Clarke v. Swaile (1762), 2 Eden, 134 : 
28 E. R. 847, L. C. 

727. Purchase whilst client a minor.] — Bill 

by a solr. against his client for specific performance 
of a contract for sale by auction dismissed, with 
costs ; the purchase being made by the solr., 
who had the conduct of the sale, whiist his client 
was a minor, & the sale not having been conducted 
with due regard to the interests of the client or 
the protection of the estate.— Cutts v. Salmon 
(1852), 21 L. J. Ch. 760 ; 10 L. T. O. S. 63 ; 16 
J ur. 623 ; affg. 8. C. sub nom. Salmon v. Cutts, 
Cutts v. Salmon (1860), 4 De G. & Sm. 126. 

728. Onus on solicitor.] — Pisani v. A.-G. 

FOR Gibraltar, No. 733, post. 

729. Sale to client at price In excess of market 
value.] — In July, 1802, the trustees of an indenture 
of settlement, dated Sept. 3, 1890, had a fund 
of £1,100 for investment. By an indenture dated 
Feb. 16, 1877, a sum of £2,100 had been secured, 
but part of the mtged. premises had been sold for 
£1,000. The balance consisted of three brick & 
stucco houses, held for ninety-nine years at a 
grmmd rent of £9 2s. 6d. S., the solr. of the 


trustees, transferred this mtge. to the trustees & 
received the £1,100, without explaining what he 
was doing. It was alleged that at this time the 

E roperty, which was in one of the worst districts 
1 tne town, was only worth £200, & the evidence 
for the defence did not prove that it was worth 
more than £600 in 1892. S. paid interest until 
his death, & this action was brought by the trustees 
claiming that the security should be realised & 
the balance made good by S.’s exor. Trustee 
Act, 1888 (c. 69), did not apply, it was said, as S. 
retained the money & converted it to his own use. 
For deft, it was said the claim was one for Dili- 
gence, & was barred by Stat. Limitations. The 
money was not still held by a trustee. Even if S. 
ought to have had a valuation made, his omission 
to do so was a mere common law tort : — Held : 
the property was now, & also at the date of the 
transfer, an insufficient security for £1,100, & the 
solr. had transferred a security belonging to him- 
self with knowledge that to take the security 
involved a breach of trust ; the trustees never 
knew the facts, & 8. had received the £1,100 as 
cash, & deft., admitting assets, an order must be 
made for the realisation of the security, & deft, 
must make up the deficiency & pay the costs of the 
action.' — Mitchinson v. Spencer (1902), 86 L. T. 
618. 


C, Necessity for Independent Advice. 

780. General rule — Independent advice ad- 
visable.] — If a solr. purchase from his client, the 
purchaser should take care that the vendor has the 
advice of another solr. 

A solr. who conducts the sale of property cannot 
become the purchaser without full explanation to 
the vendor, & informing him of his, the solr.’s, 
intention to purchase. — Jones v. Price (1862), 
20 L. T. O. 8. 49, L. C. 

731. .] — If persons standing in a 

certain relation to one another deal as vendor & 
purchaser, the ct. expects the purchaser, if the 
purchase is complained of by the vendor, to show 
that tlie vendor had due protection afforded him — 
thus, if a guardian purchases of his ward, though that 
relation may have ceased only for a short time, 
so that the influence of the guardian may be 
supposed to exist, the burden of proof is upon him 
to show that his quondam ward was protected — 
it is no answer to a bill seeking to impeach the 
transaction to say, “ I have obtained the convey- 
ance, now prove that it was obtained wrongfully.” 

The same doctrine applies to an attorney buying 
of or selling to his client. — Harrison v. Guest 
(1860), 0 De G. M. 4& G. 424 ; 25 L. J. Ch. 644 ; 
27 L. T. O. S. 208 ; 2 Jur. N. S. 911 ; 4 W. R. 686 ; 
43 B. R. 1298, L. C. ; on appeal (1860), 8 H. L. Cas. 
481, H. L. 

Annotations : — Consd. Deuton r. Dormer (1856), 23 Beav. 

285. BMd. Clark v. Malpas (1862), 31 Beav. 80 ; Baker 

V. Monk (1864), 33 Beav. 419 ; Summers v. Griffiths 

(1866), 35 Beav. 27 ; Baker v. Loader (1872), L. R. 10 Bq. 

49 ; Ro^er v. WllUams (1876), L. R. 20 iCq. 210 ; Fry 

V. Lane, Re Fry, Whittet v. Bush (1888), 40 Oh. D. 312. 

Mentd. Hilliard v. EUIo (1874), L. R. 7 H. L. 39. 

732. .] — Where there is the relation 

of solr. & client, the solr., if he deal with the client 
in reference to his property, must, whether that 
client was more or less a man of business, prove 
that the client had duo professional advice & 
assistance in & for the purpose of explaining the 
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a^pE as an attorney, or as a legal 
adTiser, enters into oonti^t with Mb 
in respect ol the subject of 
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presumed to have been exerted until 
the contrary is proved, & the purchaser 
is boimd to show that all the terms 8c 
conditions of the ooutraot are fair, 
CMlequate, 8c reasonable . — Fvauom v 
Munia Halwani (1808), 1 B. L, R. 
A. C. 95 ; 10 W. R. 128.— IND. 


t. ConstderaHon costs odready in- 
exared .] — Uppinotonv. Bullbn (1842), 
2 Dr. & War. 184.— IB. 

a. Purchase whilst client a minor.] 
— ^MoDouoaxx V. Beu, (1863), 10 Gr. 
283.— CAN. 
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Se<d, 8 . — Transactions between eolidtor and client: 

Stib^eect. 8> C. <fc JP.] 

matters to Mm, otherwise the transaction wdll be 
set aside.— B arnabd v. Hunter (1866), 28 L. T, 
O, S. 162 ; 2 Jur. N. S. 1218 ; 6 W, R. 02, L. 0. 

788, ^ ,] — The ct. does not hold tl^t 

an attorney is incapable of purchasing from his 
client ; but watches such a transaction with 
jealousy, & throws on the attorney the onus of 
showing that the bargain is, sj>eaking generally, 
as good as any that could have been obtained by 
due diligence from any other purchaser. The 
circumstances of the employment may be con- 
sidered, & the amount of influence estimated. 
Sewble : an attorney purchasing from hla client 
ought to insist on the intervention of another 
professional adviser. — P isani v. A.-G. for Gib- 
raltar (1874), as reported in L. R. 6 P. 0. 
610, P. C. 

Antujiaii^ ReU. v. Pendergaat (1886), 65 L. T. 

Cox & Hatt (1917), 110 L. T. 740. Mentd. 

Ware v. Whitlock, (1923] 2 K. B. 418. 

*^84. ,] — ^An advocate in Aberdeen is 

the same as an attorney or solr. elsewhere. Hence 
when an Aberdeen advocate purchased, nominally 
for his brother, but really for himself, certain 
houses, the property of two ladies for whom he was 
agent, concealing from them the fact that he was 
buying for Mmself ; — Held : the purchase could 
not be enforced. 

Assunui^ that in every respect this was a sale 
wMch might have been supported had the ladies 
been told that their agent was himaf^lf the pur- 
chaser, it cannot be supported, that fact not being 
disclosed. 

An attorney is not affected by the absolute 
disability to purchase which attaches to a trustee. 
But, for manifest reasons, if he becomes the buyer 
of his client’s property, he does so at his peril. 
He must be prepared to show . . . that his client 
has had the at vantage of the best professional 
assistance which if he had been engaged in a 
transaction wdth a third paity he could possibly 
have apposed. . . . There must be uberrimce fides 
between the attorn^ & the client (Lord O’Hagan). 
— McPherson v. Watt (1877), 3 App. Cas. 264, 
H. L. 

imwtoHons : — Consd. Luddy’a Trustee v. Peard (1886), 33 

Ch. D. 500. Reid. Re Cape Breton Co. (1884), 26 Ch. D. 

Ch. 313 ; Richards 

[ioilY 2^ (1892), 66 L. T. 696 ; Moody v. Cox & Hatt, 

735. Independent advice must be adequate.] — 

Where a purchase by a solr. from a client is 
defended on^ the ground of the intervention of 
other professional assistance, it must be shown that 
the new adviser had a proper opportunity of dis- 
charging his duty. But the intervention of a solr. 
who is known by the purchaser to neglect his 
duty is no protection ; or if it appears that a solr., 

S upchasing from Ms late client, is aware of neglect of 
uty in the new adviser, & especially if the purchaser 
withholds or suppresses from him any information 
of importance, the transaction is vitiated. — G ibbs 
V, Daniel (1862), 4 Giff. 1 ; 7 L. T. 27 ; 9 Jur. 
N. 8. 636 ; 10 W. R. 688 ; 66 E. R. 695. 

736. Independent advice dispensed with — 
Transaction manifestly fair.]— Wright r. Carter, 
No. 102, ante. 

^^7' 7 ^ transaction, such as the 

purchase of property under an option, whei-e the 
vendor & purchaser are client & solr., or where a 
similar confldential relationsMp exists, & the 


vendor has not had independent advice, cannot be 
upheld unless it is proved affirmatively that tha 
purchaser disclosed, without reservation, all the 
mformation in his possession, & that the trans- 
action was a fair one in all the ciroumstauoes. To 
folfll those conditions it must be shown that the 
solr. advised his client as diligently, &; that the 
transaction was as advantageous, as if the client 
had been dealing with a stranger. This principle 
is of wide application, 8c should not be regarded 
as a technical rule of English law. Although the 
relationsMp of solr. 8c client, in a strict sense, has 
terminated, the same principle applies so long as 
the confldence naturally arising from that relation- 
sMp is proved, or may be presumed, to continue. — 
Demerara Bauxite Co. v. Hubbard, [1923] A. C. 
673 ; 92 L. J. P. 0. 148 ; 129 L. T. 617, P. 0. 

738. Duty of solicitor to give all reasonable 
advice against himself — Where no independent 
advice.] — On a question of the propriety of a pur- 
chase by a solr. from his client, the solr., in order 
to sustain the transaction must, if he was solr. 
in hdc re, show that he gave his client all that 
reasonable advice against himseU wMch Ms office 
of soh*. would have made it his duty to have given 
him against a third person ; but the nature of the 
proof varies according to the subject of the pur- 
chase, the relative situation of the parties, 8c the 
equality of the footing upon wMch they stand, in 
reference to the subject of the contract ; 8c, 
although the relationship of attorney & client may 
exist, yet if it has no existence in hdc re, the rule 
with regard to the onus of proof may no longer be 
applicable. 

It appeared by the evidence, although it was not 
stated on the pleadings, that the value of the 
minerals in an estate purchased by the solr. fi-om 
Ms client was considerably increased after the pur- 
chase, owing to a railroad then contemplated 
having been afterwards formed through the 
immediate neighbourhood. Semble : this was a 
merely speculative advantage, the communication 
of which to Ms client the solr. would not be bound 
to prove, the parties being in the same situation 
with reference to the means of forming an opinion 
upon it. — Edwards v. Meyrick (1842), 2 Hare, 
00 ; 12 L. J. Ch. 49 ; 0 Jur. 924 ; 67 E. R. 25. 

Annotations : — Expld. Holuian v. Loynes (1854), 4 Do G. M. 
& G. 270. CoMd. PJdwards v. WllUains (1860), 2 L. T. 
421. Apld. Re Haslam & Hior-Evana, [190^ i Ch. 765. 
CEoasd. Wright v. Charter, (1903] 1 Ch. 27. Xt^. AUIboh 
«. Clayhllls (1907), 97 L. T. 709 ; Moody v. Cox & Hatt 
(1917), 116 L. T. 740. Mentd. Roberts v. Tunstall (1846), 
4 Hai^, 257 ; Richards v. Morgan (1863), 4 B. & S. 641. 

739. .] — Demerara Bauxite Co. v. 

Hubbard, No. 737, ante. 

D. Inadequacy of Price, 

740. General rule.] — Agreements entered into 
between an attorney 8c Ms client for the purchase 
by the attorney at an imder price of estates to 
which the client had good title but of wMch he was 
not in possession set aside for fraud & maintenance. 
— Jones v. Thomas (1837), 2 Y. & C. Ex. 498 ; 160 
E. R. 493. 

Annotaiwns : — ^Reld. Edwards v. Meyrick (1842), 2 Hare, 60; 
HohuaD V. Loynea (1854), 2 Eq. Rep , 716. 

741. Inadequacy alone not sufficient to avoid 
sale.] — A. B., being desirous of raising money to 
enable Mm to prosecute Ms claim to a fund in ct., 
applied to a solr. for that purpose. An agreement 
was executed, by which the solr. agreed to lend 
£1,000, 8c A. B. agreed to purchase from Mm some 
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785 i. Independent advice must be 
adequate.}— hovr v. Holmks (1868). 8 
I. Ch. R. 63 ; Drury temp. jfap. 


290.— IH. 

785 11. .) — Armitaor Tbubtbes 

V. Axlison (1911), 32 N. L. R. 88.— 
S. AF. 
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b. Inadequacy alone not suf^eniA 
— MoLsknan V. MoDonald (1867L 14 
Gr. 61.— CAN. m 
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foi> £6tOO0t ten times its value. The laud was 
ecmveyedf & the funds in ct. mtged. by A. B. for the 
£6,000 ; but the £1,000 was not advanced at the 
The ot., on the ground of the ^ss inade- 

a uacy of value, coupled with the other circum- 
janoee of the case, set aside the whole transaction 


with costs. 

Inadequacy of value, though it is not by itself 
a sufidcient ground for avoiding a sale, is yet of 
great weight when coupled with circumstances of 
oppres^n.-^CocKELL v. Taylob, Oolustt v. 
Itubston, Preston v. Oollbtt (1851), 15 Beav. 
103 ; 21 L. J. Ch. 545 ; 61 B. R. 476. 


AnnotoHons : — ^Bsfd. Beumard v. Hunter (1656), 28 L. T. 
O. S. 152 : BadoUfle v. Anderson (ISSO^E. B. & K. 818 ; 
James v, kerr (1889), 40 Oh. D. 449. amid. Dickinson 
V. Burrell, Stourton v. Burrell (1866), L. R. 1 Eq. 837 ; 
Me Cambrian Minins Co. (1882), 48 L. T. 114. 


742. Inadequacy coupled with financial dlfid- 
oulties of client.]-^., a tenant for life in a mar- 
riage settlement, was thereby empowered to make 
leases for lives of lands in Ireland, at the best 
rent, without fine, & a power was also given, with 
the consent of trustees, to raise any sum of money. 
The trustees, in pursuance of the power, consented 
that G, should, by mortgaging all or any part of 
the lands, or in any other manner he should think 
fit, raise any sum of money not exceeding £5,000. 

Under this power & consent G., in consideration 
of £300 & a rent, granted to V. part of the lands in 
settlement upon a lease for lives. The grant & 
a receipt expressing that the £300 was raised under 
the power & consent as part of the £5,000 were duly 
registered. Before, & at) the date of this ^ant, 
V. was the solr. of G., who was involved in litiga- 
tion, & in distress. 

The rent, with the premium calculated at 6 per 
cent, was considerably short of the annual value 
of the lands. 

Upon a bill, by a tenant in remainder under the 
settlement, to set aside the lease, &> on appeal : — 
Held : the lease was a good execution of the power 
to raise money ; but void, as obtained by a solr. 
from his client, in circumstances of embarrassment, 
& at an under value. — Ward v. Hartpole (1776), 
3 Bli. 470 ; 4 B. R. 671, H. L. 

743. Burden on solicitor to show that full value 
given.] — Champion v. Rigby, No. 711, atde, 

744. .] — A solr., having agreed to purchase 

of his client a certain property, filed a bill for 
specific performance : — Held : imder the circum- 
stances of the case, the burden of supporting the 
contract lay on pltf . j &, whatever the rule might 
be in other cases, this was one in which demonstra- 
tion of the full value having been given was part 
of the burden thrown on him who supported the 
contract ; &, he not having proved that full value 
was given, the contract could not be enforced. — 
Thomas v. Phiupps (1846), 8 L. T. O. S. 272 ; 11 
Jut. 80. 

746. .] — (1) An attorney was engaged in 

the sale of bis client’s property by auction, on which 
occasion a small portion only of the property was 
sold. He was subsequently employ^ in making 
out abstracts of title of the portion unsold, & six- 
teen months after the completion of the abstracts 
during which term there had been no employment 
of the attorney professionally by the ^ent, the 
attorney bought a portion of the unsold property & 
debited the client in his books for drawing the 


e^;reement for sale. The consideration which was 
on the face of the purchase deed stated to have 
been paid was in fact composed partly of a prevlo^ 
debt for costs & partly of such an annuity s« the 
balance of the purchase-money would accordim? 
to the Govt. Tables obtain for a healthy life. The 
client died three years & a half aftw the sale. 
It was in evidenc^e that the client was of 
intemperate habits for many years previously & 
up to the transaction in qu^ion. It did not 
appear that the attorney had made any special 
inquiries as to the state of health of the client or 
endeavoured in any other quarter to obtain 
a higher annuity, which from the intemperate 
habits of the client might in all probability have 
been procured. 

On a bill filed by the heir-at-law of the client 
to set aside the transaction : — Held : the relation 
of attorney & client subsisted at the time of the 
sale & the attorney had failed to show that no 
industry he was bound to exert would have got a 
better bargain for his client, & the sale was accord- 
ingly set aside. 

(2) Gifts from clients to their attorneys can be 
maintained only, when not only the relation has 
ceased but the influence may rationally be sup- 
posed to have ceased also (Turner, L.J.). — 
MOLMAN V. Loynes (1854), 4 De G. M. & G. 270 ; 
2 Eq. Rep. 715 ; 23 L. J. Ch. 629 ; 22 L. T. O. S. 
296 ; 18 Jur. 839 ; 2 W. R. 205 ; 43 E. R. 510, 
L. C. & Jj. tT . 


Annotations: — As io (1) Apld. Wrl^t v. Ca^r, U903] 
1 Ch. 27. Consd. Moody v. Cox & Hatt, [1917] 2 Ch. 71. 
Reid. Barnard v. Hunter (1856), 2 Jur. N. 8. 1218 L Pl«ani 
V. A.-G. for Gibraltar (1874), L. R. 6 P. O. 616 ; McPherson 
V. Watt (1877), 3 App. Cae.^264 : Haal^ 

[1902] 1 Ch. 765. As to (2) Oonsd. Wright v. Oa^r, [1903 ] 
1 Ch. 27. Eidd.JTomaon v._ Jud^^ (1856), 3 Drew. 806 ; 

i. 71. 


Moody o. Cox Sc Hatt. [1917] 2 
743 , .] — A solr. who purchases from 


bis 


client is bound to establish that the sale was as 
advantageous to the client as it cotild have been if 
t.ho aftlr. Bari iineri his utmOSt to Bell the DfOPertv 


to a stranger. 

Purchase by a solr. from his client for £1,820 
upheld, thougn he had given about £100 less than 
the value, & had two years afterwards sold part 
of the property at a fancy price, making a profit 
of £971).— Spencer v. Topham (1866), 22 Beav. 
573 ; 28 L. T. O. S. 66 ; 2 Jur. N. S. 866 ; 62 B. R. 
1229. 

Annotation ; — ^Bsld. Powell V. Browne (1007), 97 L. T. 167. 

747 , .] — ^An absolute conveyance of a 

reversionary interest to a solr. reduc^, by decree, 
to a mtge., the solr. standing in a quasi though not 
absolute relationship of trustee & solr., dc failmg 
to prove that the transaction was clearly under- 
stood & that full value was given. — D enton v, 
Donneb (1866), 23 Beav. 286 ; 63 E. B. 112. 

Annotations .—Oonsd. Plowright (1885), 52 L. T. 

646 ; Rcaddy v. ProndergaBt (1886), 55 L. T. 767. 

743 , .] — ^A solr. purchasing from his client 

must be able to prove that he gave the price he 
would professionally have advised his client to 
accept from another person. — W idobby v. Tbppbb 
( 1877), as reported in 38 L. T. 434 ; 26 W. R. 646, 
0. A. 

749. Resale at profit.] — Rudd v. Sbwbld 
( 1840), 4 Jur. 882, t. 0. 

750. .] — Spencer v. 

ante. 


Topham, No. 746, 


7*8 I, Bwdm on aaUeitor to shorn that 
vwm gi«m.>^onyey«aoe8 ob- 
„_,d hy a solr. from his client 
state the transaotion ooireotly : 8c the 
s^. OTeeerv© evldenoe th^ an 
jtftee wm pidd, St iSU t£e 
traoMotloix wm In all reapeots fair. 


8e suoh as a oompetwt & independmxt 
advisor at the dient would Jw 
approved of. — O ases v. Smith (1870), 
l7 Qr. 660.-^-CAN. 


74i» 1. Resale at pro 
Sons v. Garpnbr. il9< 


nxEsnx 8c 
S. 0. 1053 ; 


46 So. L. R. 771 ; [1909] 2 S. L. T. 
29.— SOOT. 


>. When action for rescission may 
!20).n^t. 407 ; 8 Ir. L. Reo. 1st 


G 2 



84 


Solicitors. 


Sect. 3. — Tranaactiom between solicitor and client: 

Sub-aect. 3, E., F., G, <ir H."] 

E. Concealment of Facta. 

751. Non-disclosure that solicitor vendor — Sale 
of ground rents.] — Driscoll v. Bromley (1837), 
1 Jut. 238, 300. 

762 . .] — Tyrrell v. Bank op Iadndon, 

No. 1109, post. 

763 . Non-dlsclosure that solicitor purchaser — 
Purchase In name of third party.] — A. was the solr. 
& land agent of B., who was desirous gf selling an 
estate, & in a letter to A. expressed his readiness 
to sell it for thirteen thousand guineas. The 
estate consisted of two portions, & a land valuer, 
whose valuation was not shown to have been com- 
municated by A. to B., put upon the two portions 
separate values wliich, added together, exceeded 
the tliirteen thousand guineas. A. sold part of 
the estate to C. for a sum exceeding the valuer’s 
estimate of that portion, & then purchased the 
other portion for a sum much loss than that stated 
in the estimate, but which, added to C.’s purchase- 
money, just made up thirteen thousand guineas. 
A. pretcmded that the latter purchase was made by 
one of his relatives, & the conveyance from B. 
was executed to that relative, but immediately 
afterwards a conA^eyance was executed from the 
relative to A., & in Uiat conveyance was a recital 
that the purchase-money was fiu'nished by A. 
These facts were not discovered tdl thirty-seven 
years afterwards, A then B. filed his bill against 
the representatives of A., who had died seventeen 
years before, to set aside the latter conveyances, & 
to have an accoimt : — Held : the circumstances of 
the transaction were of a fraudulent nature. — 
Charter v. Trevelyan (1844), 11 01. & Fin. 714 ; 
8 Jut. 1015 ; 8 E. It. 1273, H. L. ; affg. S. O. avb 
nom. Trevelyan v. Charter (1835), 4 L. J. Oh. 
209 ; auhaequent proceedings (1840), 9 Beav. 140. 

An7iotatiom : — Distd. Clanrloardo «. IIonnluB (18(51), 30 

Beav. 175. Reid. Manby v. Bewicke (1857), 3 K. & J. 

342 : Vane r, Vano (1873), 28 L. T. 320. 

754. .] — If an attorney or agent can 

show lie is entitled to pm’chase property, notwith- 
standing his character of attorney or agent, yet 
if, instead of openly purchasing it, he piuchascs it 
in the name of a third person, as his trustee or 
agent, without disclosing the fact, such pm’chase 
is void. 

A. was entitled to a reversionaiy interest in one- 
fifth share of certain real & personal estate then 
held by a devisee for life. A. granted to B. an 
annuity upon it ; the annuity deed which was 
i*egistered contained a power of sale ; the annuity 
fell into arrear, & B. determined to exercise the 
power of sale. The sale was effected for a sum of 
£900 ; but the purchaser discovered an objection 
in the memorial registered, which rendered the 
annuity deed invalid, & he refused to complete 
the purchase, & obtained a return of his deposit- 
money. The solrs. of B., acting at the time, as 
they stated, fi*om motives of kindness to A., 
obtained from A., who had not the benefit of any 
solr.’s advice, an assignment of the reversionary 
interest to L, for the sum of £900, & after the 
reversion fell in by the death of the tenant for life, 
claimed the property as the purchasers, alle^ng 
that the purchase had been made by L. as their 
agent & on their behalf. The exors. declined to 
pay them the value of the property, which it was 


then found amoimted to £1,770, but paid it into 
ct. under Trustee Act, 1847 (c. 96). The solrs. 
presented a petition to have the money paid out 
to them as purchasers of the reversionary interest 
un(ier the deed of assignment to L. A. opposed 
the payment, on affidavits, which set up a case of 
deception & fraud practised on him. The parties 
on both sides agi’ced that the case shoidd be heard 
on petition & affidavits as if a petition & cross 
petition had been filed. The Vice-Chancellor 
ordered tlie money to be paid out of ct. to the solrs. 
as purchasers. The Lord Chancellor, on appeal, 
reversed this order, declared the assignment to be 
invalid, A ordered the money to be iiaid back into 
ct. ; reserved the costs, A gave either of the parties 
liberty to make any further application to the 
ct. : — Held : the Lord Chancellor’s order was 
correct ; the purchase by the solrs., who were at 
the time the soil's, of the vendor, was contrary 
to the rules of equity A void. — Lewis v. Hillman 
(1852), 3 H. L. Cas. 007 ; 19 L. T. O. S. 329 ; 10 
E. R. 239, n. L. ; ajfg. S. C. sub norn. Re Bloye’s 
Trust (1849), 1 Mac. A G. 488, L. C. 

Annotations: — Consd. McPlierson v. Watt (1877), 3 App. 

CoH. 264 ; Luddys* Trnstoo v. Peard (188G). 33 CL. D. 60(J ; 

Bath V. Standard Land Co., 1101 1] 1 CL. 618. Refd. 

Gueat i\ Sinytho (1870), 6 CL. App. 553, n. ; Jte PoBtlo* 

ihwalte, Postlethwalte r. Rickman (1888), 59 L. T. 58 ; 

Nutt V. Easton (1890), 68 L. J. Ch. 367 ; Hodnon v. Doans, 

fl903) 2 Ch. 647. Mentd. He Bodfre’s Sottlint. (1857), 3 

K. & J. 213 ; Re Barber's Trusts (1863), 2 Now Rep. SH ; 

Re Bird’s Trusts (1876), 3 Ch. D. 214 ; Do Pereda v. Do 

Mancha (1881), 19 Ch. D. 451 ; Re Parker's Will (1888). 

39 Ch. D. 303 ; Re Hoflo's Estate Act, 1885 (1900), 82 

L. T. 556. 

765 , Jones v. Price, No. 730, ante. 

756. .] - McPherson v. Wait, No. 734, ante. 

Ibl. Sale of mortgaged property — Non-dls- 
closure of mortgage.] — Two co-trustees, one of 
whom was a solr., advanced a sum of trust money 
on a rntge. of certain business premises. Subse- 
quently the mtgor. entered into partnership with 
S. on the terms that his capital should consist 
of the business premises A plant, which were to 
be taken at a valuation. One of the mtgees. 
acted as solr. in the matter, drew the partnership 
articles A furnished the valuer with the parti- 
culars of the mtgor.’s interest in the business 
premises, but concealed from S. the existence of 
the mtge. to which the premises were subject. 
The mtgor. having become bkpt., his partner S. 
filed a bill praying for relief against the mtgee, : — 
Held : the solr. must make good to S. the amount 
of the mtge. debt A interest with costs ; but S. 
must pay the costs of the co-trustce who was 
innocent in the matter, A recover them against 
the Boh’. — Sterry v. Combs (1871), 40 L. J. Ch. 
595 ; 25 L. T. 10 ; 19 W. B. 964. 

758 . Non-disclosure of terms showing profit on 
resale.] — Tonkin v. Hughes (1885), 1 T. L. R. 468. 

759. Non-dlsclosure of valuation at lower price.] 
— ^Moody V. Cox A Hatt, No. 501, ante. 

760. Non-dlsclosure of purchaser’s identity.] — 
Imeson V. Lister (1920), 149 L. T. Jo. 440. 

F. Purchase of Subject-Matter of Action. 

See Action, Vol. I., pp. 77, 78, 85-88, Nos. 626, 
695-708, 711-715. 

G. Solicitor Not Acting in hac re. 

761. General rule.] — There is no authority 
establishing, nor was it ever laid down, that an 


PART IV. SECT. 8, SUB-SECT. 8.— E. 

766 i. Non-disclosure that solicitor 
jjurchaser. 1 — H aywood v. Road knight, 
[1027 ) V. L. R. 612 j 49 A. L. T. 29 ; 
11927 ] Anrus, L. li. 311.— AUS. 


760 i. Non-disclosure of purchaser’ a 
identity .] — MoR.ort v. Henderson 
(1868), 14 Gr. 271.— CAN. 

d. Non-disclosure that solicitor bene- 
fits .] — Bayly V . WlLSlNB (1846), 3 Jo. 
& Lat. 030. — IR. 


e. Fraudulent concealment .] — O’Kelly 
V. Glenny (1846), 9 I. Eq. R. 26. 

— IR. 

f. Non-disclosure of documents affect- 
ing title.] — ^MoELROYr. Murphy (1874), 
22 W. R. 601.— IR. 
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attorney cannot purchase from his client what 
was not in any degree the object of liis concern 
as attorney (Lord Eldon, O.). — ^Montesquieu 
V. Sandys (1811), 18 Ves, 302 ; 34 E. R. 331, 
L. C. 

Annoiationa : — CSonsd. Jones v, Thomas (1837), 2 Y. & C. Ex. 
498 ; Edwards v. Meyrlck (1842), 2 Hare, 60 ; Holman 
V. Loynos (1864), 4 Do G. M, & G. 270. Reid. Salmon v. 
dutts, Cutts V. Salmon (1850), 4 De G. & Sm. 125 ; Hind* 
son V. Weathorill (1853), 23 li. J. Ch. 822, n. ; Tomeon 
Judge (1855), 3 Drew. 306 : Richards v. French (1870), 
22 I.. T. 327 ; AlUson v. ClayhUls (1907), 97 L. T. 709. 

762. — If an attorney is not acting as 
attorney for his client on a particular occasion he 
may throw off that character & exercise his inde- 
pond(‘nt rights.- — Austin a. Chambers (1838), 0 
Cl. & Fin. 1 ; 7 E. li. 598, H. L. 

Annotations : — Reid. Nelson v. Booth (1857), 5 W. R. 722 
Meutd. M'Mahon r. Burchell (1846), 1 Coop. temp. Cott 
437 ; Steuart r. Gladstone (1879), 10 Cb. D. (526. 

763. — -.] — Wlierc pltf. alleges that defts. 
who i>urchased the property wore acting at the 
time as his professional advisers, &; defts. by their 
answer admitted that they liad acted in that 
capacity, but that they had ceased to do so for 
some time previously to the transaction, & pltf. 
did not anund tlie bill & put the fact in issue, & 
where the case made by the bill was in several 
material iJoints vaiicd by the evidence, pltf. was 
held to be disentitled to lolief, & decree of the ct. 
below reversc^d. — .T enkin.s v . Parry (1866), 14 
L. T. 503, L. C. 

764. Purchase of annuity — Solicitor previously 
unknown to annuitant.) — Pltf. being entitled under 
a will to an annuity of £50 charged uiion real 
estates, «Sc. having need of a sum of ready money, 
applied to df;ft., a solr., till then unknown to her, 
to prociu’e her a loan, <Sc after some negotiation 
with a third person, which failed, tlie solr. himself 
purchased a portion of the annuity. He acted as 
the only solr. in the matter, <fe on execution of the 
instrument, gave her his bill of costs, which she 
immediately discharged out of the consideration 
money. On bill filed to sot aside the transaction : 
— Held : tliis was not strictly a case between solr. 
& client ; there was no evidence of unfair 
advantage taken of pltf., A the payment of costs 
was the payment of a fair charge, & not such a 
return of part of the purchase-money as would, 
by reducing the consideration, avoid the annuity 
under 53 (4eo. 3, c. 141.— Edwards v. Williams 
(1863), 32 L. J. Ch. 763 ; 8 L. T. 477 ; 11 W. 11. 
661, L. JJ. 

Annotations; — Consd. Ibsarii r. A.-G. for Gibraltar (1874), 
L. R. 5 P. C. 516. Reid. Williamson v. Morlarty (1871), 
19 W. R. 818; Re Lo Brassenr & Oakley, Ex p. TeiTeil 
(1890), 65 L. .7. Cb. 763. 

765. Acquisition of lease with option to purchase 
— Solicitor occasionally employed by lessee.] — 

C., a S(ilr., who carried on business as a brewer, 
acting in connection with his brewery business, 
took a lease of a public-house, with an option to 
purchase at the time of the term at a fixed price, 
from A., who, fi-oni time to time, to a small extent, 
employed him as his solr. After A.’s death his 
widow & exors. brought an action to have the 
lease set aside on the grounds that the lease was 
not a proper one in that it did not contain any 
power of re-entry on Hie part of the lessor on the 
lessee making default in payment of rent, that C. 
acted as solr. for both parties in the transaction, 
& that A, had no independent advice : — Held : 
at the time of the transaction 0. had no personal 
influence over A., & therefore 0. was not acting as 

PART IV. SECT. 3, SUB>SECT. 3.— H. 

U Necessity for leave of court to 
Ota.] — PoPHAM V. Exham (1860), 10 


his solr. in Me rc.— ALLI 80 N v. Clayhills (1907). 

97 L. T. 709. ^ 

AnTwtation Demerara Bauxite Co. t?. Huboara, 

11923] A, 0. 673. 

Resale at profit to company on formation.] — 

See Companies, Vol. IX., pp. 42, 43, Nos. 48, 49. 

H. Sale by Court. 

See, generally^ Sale of Land, Vol. XL., pp. 62 
et 8cq. 

766. Necessity for leave of court to bid — 
Partner of solicitor.] — P rice v. Moxon (1764) 
cited in 2 Ves. at p. 54 ; 30 E. li. 619, L. C. 

767. Consent of interested parties.] — 

Purchase of a bkpt.’s estate by the solr. to the 
Commission set aside. The Lord Chancellor would 
not permit him to bid upon the resale, discharging 
himself from the character of solr., without the 
previous consent of the persons interested, freely 
given, upon full information .- — Ex p. James (1803), 
8 Ves. 337 ; 32 E. 11. 385, L. C. 

Annotations : — Cousd. Austin v. Chambers (1838), 6 CJl. & 
Fin. 1. Reid. Oliver v. Court (1820), Dan. 301 ; Carter 
V. Palmer (1842), 8 Cl. & Fin. 657 ; Aberdeen Ry. v. 
Blaikio (1854), 23 L .T. O. S. 316 ; Imperial Mercantile 
Credit Assoou. v. Coleman (1871), 6 Cb. App. 562, n. ; 
Panama & South Pacltic Telograph Co. v. India Rubber, 
Gutta Percha & Telegraph Works Co. (1875), 10 Ch. App. 
515 ; Hlckley v. Hlckley (1876), 2 Ch. D. 190 : Luddv's 
Trustee r. Peard (1886), 33 Ch. D. 600 ; Re Boles & British 
Land Co.’s Contract (1901), 71 L. J. Ch. 130 ; Nugent r. 
Nugent, [1908] 1 Ch. 546; (Jhristoforides v. Terry, ll92ij 
A. C. 566. 

768. .] — Re Sedgwick, Ex p. Watts 

(1846), De G. 265 ; 15 L. J. Bey. 13 ; 6 L. T. O. S. 
490 ; 10 Jut. 256. 

769. .] — The ct. will not, except under very 

special circumstances, give leave to solr. a fiat to 
bid at sale. — Re Brown, Ex p. Towne (1834), 
4 Dene. & Ch. 519 ; 2 Mont. & A. 29 ; 4 L. J. 
Bey. 2, Ct. of B. 

770. Effect of leave to bid — Solicitor relieved of 
fiduciary character.] — Leave to bid at a sale by the 
ct. granted to a solr. on the record relieves him 
from his fiduciary character, &; places him in the 
same position as an ordinary purchaser. — Co Arcs 
tb Boswell (1880), 11 App. Cas. 232 ; 55 L. J. Ch. 
701 ; 55 L. T. 32, H. L. ; revsg. S. C. auh nom. 
Boswell v. Coaks (1884), 27 Ch. D. 424, C. A. 

Annotation : — Reid. Davis v. Ohrly (1898), 14 T. L. R. 260. 

771. Purchase by solicitor mortgagee.] — The 
solr. to the fiat was allowed, with tlio consent of 
assignees, to bid at the sale of part of the bkpt.’s 
property, of which he was mtgee. — Re Mortin, 
Ex p. Bickks (1842), 11 L. J. Bey. 48. 

772. Purchase In foreclosure suit — Solicitor to 
creditor of mortgagee.] — Property sold in a fore- 
closure suit was purchased by W., a solr. whose 
name appeared on the particulars of sale as one of 
several solrs. from whom particulars of sale could 
be obtained. He was not solr. to any of the parties 
to the suit, but was solr. to some creditors of the 
mtgee., one of whom had obtained a decree for 
administration of the mtgee. ’s estate. W. had two 
davs before the sale taken out a summons to 
obtain leave for pltf, in the administration suit to 
attend proceedings in the foreclosure suit, such 
summons being returnable on the day after the 
sale. He bad never been consulted about the 
sale, & did not know what was the amount of the 
reserved bidding : — Held : W. was not disqualified 
from purchasing, for his client was at liberty 
to purchase, & therefore his being her solr. did not 
disqualify him, & the mere fact of his own name 
appearing on the particulars of sale as a person 


I. Ch. R. 440. — IR. under a decree Is under an absolute 

g . Solicitor having conduct of sole.] Incapacity to purchase at it.— Atbhns t). 

—A Bolr. having the conduct of a sale Delkmeob (1847), 12 I. Eq. II. 1. — IR. 
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SOLICITOES. 


Sect, 3 . — Transactiona between solicitor and client: 

Sub-sect. 3, E., F,, Q, & H.] 

E. Concealment of Pacta. 

751 . Non>dlsclosure that solicitor vendor — Sale 
ot ground rents,] — Driscoll v. Bromley (1837), 
1 Jur. 238, 300. 

762 . ,] — Tyrrell v. Bank op IjOndon, 

No. 1109, post. 

763 . Non-disclosure that solicitor purchaser — 
Purchase In name of third party.] — A. wasthesolr. 
& land agent of B., who was desirous pf selling an 
estate, & in a letter to A. expressed his readiness 
to sell it for thirteen thousand guineas. The 
estate consisted of two portions, & a land valuer, 
whose valuation was not shown to have been com- 
municated by A. to B., put upon the two portions 
separate values which, added together, exceeded 
the thirteen thousand guineas. A. sold part of 
the estate to C. for a sum exceeding the valuer’s 
estimate of that portion, & then purchased the 
other portion for a sum much less than that stated 
in the estimate, but which, added to C.’s purchase- 
money, just made up thirteen thousand guineas. 
A. pretended that tlic latter purchase was made by 
one of Ills relatives, the conveyance from B. 
was executed to that relative, but immediately 
aftcTwards a conveyance was executed from the 
relative to A., & in that conveyance was a recital 
that the pm'chase-money was furnished by A. 
These facts were not discovc'red till thirty-seven 
years afterwards, A tlien B. filed his bill against 
the representatives of A,, wlio had died seventeen 
years before, to set aside the latter conveyances, & 
to have an accoimt : — Held : the circumstances of 
the transaction wore of a fraudulent nature. — 
OuARTER V. Trevelyan (1844), 11 Cl. & Fm. 714 ; 
8 Jur. 1015 ; 8 B. R. 1273, H. L. ; affg. S. C. 8^^b 
nom. Trevelyan v. Charter (1835), 4 L. J. Ch. 
209 ; subsequent proceedings (1840), 9 Beav. 140. 

Annotations ; — Distd. Clanrioarde v. Hennlnfr (18«1), 30 
hoav. ITr). Refd. Manl)V v. Bewlcke (1857), 3 K. & J. 
342 ; Vane v. Vane (1873), 28 L. T. 320. 

754. .J — j{ attorney or agent can 

show he is entitled to pmehase property, notwith- 
standing Ids character of attorney or agent, yet 
h, instead of openly purchasing it, ho purchases it 
in the name of a tliird person, as his trustee or 
agent, without disclosing the fact, such purchase 
is void. 


A. was entitled to a reversionary interest in one- 
fifth share of certain real & personal estate then 
held by a devisee for life. A. granted to B. an 
annuity upon it i the annuity deed wliich was 
registered contained a power of sale ; the annuity 
fell into arrear, & B. determined to exercise the 
power of sale. The sale was effected for a sum of 
£900 ; but the purchaser discovered an objection 
in the memorial registered, which rendered the 
annuity deed invalid, & he refused to complete 
the purchase, & obtained a return of his deposit- 
money. The solrs. of B,, acting at the time, as 
they^ stated, from motives of kindness to A., 
obtained from A., who had not the benefit of any 
solr.’s advice, an assignment of the reversionary 
interest to L. for the sum of £900, & after the 
reversion fell in by the death of the tenant for life, 
claimed the property as the purchasers, alleging 
that the purchase had been made by L. as their 
agent & on their behalf. The exors. declined to 
pay them the value of the property, which it was 


then found amounted to £1,770, but paid it into 
ct. under Trustee Act, 1847 (c. 90). The solrs. 
presented a petition to have the money paid out 
to them as purchasers of the reversionary interest 
under the deed of assignment to L. A. opposed 
the payment, on affidavits, which set up a case of 
deception & fraud practised on him. The parties 
on both sides agi'eed that the case should he heard 
on petition & affidavits as if a petition & cross 
petition had been filed. The Vice-Chancellor 
ordered the money to be paid out of ct. to the solrs. 
as pm'chascrs. The Lord Chancellor, on appeal, 
^versed this order, declared tlie assignment to bo 
invalid, & ordered the money to be paid back into 
ct. ; reserved the costs, & gave either of the parties 
liberty to make any further application to the 
ct. ; — Held : the Lord Chancellor’s order was 
correct ; the purchase by the solrs., who were at 
the time the solrs. of the vendor, was contrary 
to the rules of equity & void. — I^Ewis v. Hillman 
(1852), 3 n. L. Cas. 007 ; 19 L. T. O. 8. 329 ; 10 
E. K. 239, H. L. ; ajfg. S. C. sub nom. lie Bloy^e’s 
Trust (1849), 1 Mac. & G. 488, L. C. 

Annotations: — Consd. McPherson v. Watt (1877), 3 App. 

254 ; Luddys' Trustee v. Peard (1880), .33 Ch. D. 5()0 ; 

Bath V. Standard Land Co., [HU1J 1 Ch. 018. Refd. 

Guest V. Siuytlie (1870), 5 Ch. App. 553, n. ; lie Postle- 

thwaito, Postlethwaite v. Klckniau (1888), 59 L. T. 58 ; 

Nutt V. Eastou (1899), 68 L. J. Ch, .367 ; Hudson v. Deans, 

[1903] 2 Ch. 647. Mentd. lie HodRe’s Settlmt. C857), 3 

K. & J. 213 ; lie Barber’s Trusts (1863), 2 New Hop, 571 ; 

Re Bird’s Trusts (1876), 3 Ch. D, 214 ; De Porecla v. Do 

Mancha (1881), 19 Ch. D. 451 ; Re Parker’s Will (1888), 

39 Ch. D. 303 ; Re Hoffe’s Estate Act, 1885 (1900), 82 

L. T. 656. 

765, .]-“ Jones v. Price, No. 730, a7ite. 

756. .J— McPherson v. Wait, No. 734, ante. 

757. Sale of mortgaged property — Non-dis- 
closure of mortgage.] — Two co-trustees, one of 
whom was a solr., ^vanced a sum of trust money 
on a mtge. of e(*rtain business promises. Subse- 
quently the mtgor. entered into partnership with 
S. on the terms that his capital sliould consist 
of the business premises & plant, which were to 
be taken at a valuation. One of the mtgees. 
acted as solr. in the matter, th’ew tlie partnership 
articles & furnished the valuer with the parti- 
culars of the mtgor. ’s interest in the business 
premises, but concealed from S. the existence of 
the ratge. to which tlie premises were subject. 
The mtgor. haying become bkpt., his partner S. 
filed a bill praying for nJief against tJie mtgee. ; — 
Held : the solr. must make good to S. the amount 
of the mtg(‘. debt & interest with costs ; but S. 
must pay the costs of the co-trustee who was 
innocent in the matter, & recover them against 
the solr. — Stehry v. Combs (1871), 40 L. J. Ch. 
595 ; 25 L. T. 10 ; 10 W. 11. 904. 

768. Non-disclosure of terms showing profit on 
resale.]— Tonkin v. Hughes (1885), 1 T. L. K 408. 

759. Non-disclosure of valuation at lower price.] 
— ^Moody V. Cox & Hatt, No. 501, ante. 

760. Non-dlsclosure of purchaser’s Identity.] — 
Imeson V, Lister (1020), 149 L. T. Jo. 440. 

F. Purcliaae of Subject- Mailer of Action. 

See Action, Vol. I., pp. 77, 78, 85-88, Nos. 026, 
695-708, 711-715. 

G. Solicitor Not Acting in hac re. 

761. General rule.] — There is no authority 
establishing, nor was it ever laid down, that an 
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765 i. Non-disclosure iJiat solicitor 
purchaser.] — H aywoodu. Ho ad knight. 
11927] V. L. R. 512 : 49 A. L. T. 29 
11927] ArtfUB, L. H. 311.— AU8. 


7601. Non-disclosure of purchaser's 
id^iiy.] — Mo Rory v. Hbndrbson 
(1808), 14 Gr. 271.— CAN. 

d. Non-disclosure that solicUor bene- 
fits. I—Bayly V. Wilkins {1848), 3 Jo. 
& Lat. 630.— IR. 


•. Fraudulent concealment. ] — 0 ’ 

V. G^LENNT (1840), 9 I. Eq. H. 26. 

— IR. 

f. Non-disclosure of documents affect- 
ing title.] — ^MoElroy v. Murphy (1874), 
22 W. R. 601.— IR. 
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attorney cannot purchase from his client what 
was not in any degree the object of his concern 
as attorney (Lord Eldon, 0.). — Montesquieu 
V. Sandys (1811), 18 Ves. 302 ; 34 E. R. 331, 

L. C. 

Annotations : — Consd. Jones v. Thomas (1837), 2 Y. & C. Ex. 
498 ; Edwards v. Meyrlck (1842), 2 Hare, 60 ; Holman 
V. Loynos (1854), 4 Do G. M. & G. 270. Refd. Salmon v. 
Cutts, Outts V. Salmon (1850), 4 De G. Sm. 125 ; Hind- 
son V. WeatheriU (1853), 23 L. J. Ch. 822, n. ; Tomson w. 
Jndffe (1855), 3 Drew. 306 ; Richards v. FYench (1870), 
22 L. T. 327 ; Allison v. ClayhlllB (1907), 97 L. T. 709. 

762. — If an attorney is not acting as 

attorney for his client on a particular occasion he 
may throw off that cliaracter & exercise his inde- 
pendent rights. — Austin v. Chambers (1838), 0 
Cl. & Fin. 1 ; 7 E. R. 598, H. L. 

Annotations; — Refd. Nelson r. Booth (1857), 5 W. U. 722 
Mentd. M'Malion r. Bnrohell (1846), 1 Coop, temp. Cott 
457 ; Steuart v. Gladstone (1879), 10 Ch. D. 62G. 

703 , .j — Where pltf. alleges that defts. 

who purchased the property were acting at the 
time as his professional advisers, & defts. by their 
answer admitted that they had acted in that 
capacity, but that they had ceased to do so for 
some time pre\Tously to the transaction, & pltf. 
did not amend the })ill put the fact in issue, & 
whore the case n»ade by the bill was in several 
material points varied by the evidence, pltf. was 
held to be disentitled to i-elief, & decree of the ct. 
below reversed. — Jenkins v. Parry (1866), 14 
L. T. rm, L. C. 

764. Purchase of annuity — Solicitor previously 

unknown to annuitant.] — Pltf. being entitled under 
a will to an annuity "of ii5() charged upon real 
estates, having need of a sum of ready money, 
aijplicd to deft., a solr., till then unknown to her, 
to prociu’o her a loan, A; after some negotiation 
with a third person, which failed, the solr. himself 
purchased a portion of the annuity, lie acted as 
the only solr. in t he matter, & on execution of the 
instrument, gave lier his bill of costs, which she 
immediately discharged out of the consideration 
money. On bill filed to set aside the transaction ; 
— Held : this was not strictly a case betw^een solr, 
& client ; «& there was no evidence of unfair 

advantage taken of pltf., & the payment of costs 
was the payment of a fair cliarge, & not such a 
return of part of the purchase-money as would, 
by reducing the consideration, avoid the annuity 
under 5.3 Geo. 3, c. 141.— Edwards v. Williams 
( 1863), 32 L. J. Ch. 763 ; 8 L. T. 477 ; 11 W. R. 
561, L. JJ. 

Annotatio7is .‘-—Consd. risanl v. A.-G. for Gibraltar (1874), 
L. It. 5 P. C. 516. Refd. Williamson v. Morlarty (1871), 
19 W. R. 818 : Jie Be Brassenr & Oakley, Ex p. Torrell 
(1896), 65 L. .1. Ch. 763. 

765. Acquisition of lease with option to purchase 
— Solicitor occasionally employed by lessee.] — 

C., a solr., who carried on business as a brewer, 
acting in connection with his brewery business, 
took a lease of a public-house, with an option to 
purchase at the time of the term at a fixed pxdce, 
from A., who. from time to time, to a small extent, 
employed him as his solr. After A.’s death his 
widow & exors. brought an action to have the 
lease set aside on the grounds that the lease was 
not a proper one in that it did not contain any 

f lower of re-entry on the part of the lessor on the 
essee making default in payment of rent, that C. 
acted as solr. for both parties in the transaction, 
& that A. had no independent advice : — Held : 
at the time of the transaction 0. had no peraonal 
influence over A., & therefore 0. was not acting as 


his solr. in Me rc.— A llison v. Clayhills (1007). 

97 L. T. 709. ^ 

Annotation .*—001184. Domorara Bauxite Co. v. HuoDara, 


11923] A. O. 673. 

Resale at profit to company on formation.] — 

See Companies, Vol. IX., pp. 42, 43, Nos. 48, 40. 


H. Sale by Court. 

See, generally. Sale op Land, Vol. XL., pp. 62 
ei seq. 

766. Necessity for leave of court to bid — 
Partner of solicitor.] — P rice v. Moxon (1764) 
cited in 2 Ves, at p. 54 ; 30 E. R. 619, L. 0. 

767. Consent of interested parties.] — 

Purchase of a bkpt.’s estate by the solr. to the 
Commission set aside. The ]x)rd Chancellor would 
not permit him to bid upon the resale, discharging 
Iiimself from the character of solr., without the 
previous consent of the persons interested, freely 
given, upon full information.— p. James (1803), 
8 Ves. 337 ; 32 E. R. 385, L. C. 

Annotations: — Consd. Austin v. Chambers (1838), 6 Cl. & 
Pill. i. Refd. Oliver v. Court (1820), Dan. 301 ; Carter 
V. Palmer (1842), 8 Cl. & Pin. 657 , Aberdeen Ry. v. 
Blalkle (1854), 23 L .T. O. S. 315 ; Imperial Mercantile 
Credit Assoon. v. (’oloman (1871), 6 Ch. App. 562, n. ; 
Panama & South Pacific Telegraph Co. v. India Rubber, 
Gutta I^ercha & Teleprraph Works Co. (1876), 10 Ch. App. 
516 ; Hickley v. Hicklcy (1876), 2 Ch. D. 190 ; Buddy's 
Trustee v. Peard (1886), 33 Ch. D. 500 ; Re Boles & British 
Band Co.'s Contract (1901), 71 B. J. Ch. 130 ; Nugrent v. 
Nugront, [1908] 1 Ch. .546*. Christo torJdcs v. Terry, [1924] 
A, C. 560. 

768. .] — Re Sedgwick, Ex p. Watts 

(1840), De G. 205 ; 15 L. J. Bey. 13 ; 0 L. T. O. S. 
499 ; 10 . Tut. 256. 

769. .] — The ct. will not, except under very 

special circumstances, give leave to solr. a fiat to 
bid at sale . — Re Brown, Ex p. Towne (1834), 
4 Deac. & Ch. 510 ; 2 Mont. & A. 29 ; 4 L. J. 
Bey. 2, Ct. of R. 

770. Effect of leave to bid — Solicitor relieved of 
fiduciary character.] — Ijoave to bid at a sale by the 
ct. granted to a solr. on the record relieves him 
from liis fiduciary character, «fc places him in the 
same position as an ordinary purchaser. — Coaks 
V. Boswell (1880), 11 App. Cas. 232 ; 55 L. J. Ch. 
761 ; 55 L. T. 32, H. L. ; revsg. S. C. sub nonu 
Boswell v. Coaks (1884), 27 Ch. D. 424, C. A. 
Annotation ; — Refd. Davis v. Ohrly (1898), 14 T. B. R. 260. 

771. Purchase by solicitor mortgagee.] — The 
solr. to the fiat was allowed, with the consent of 
assignees, to bid at the sale of part of the bkpt.’s 
jiroperty, of which ho was mtgee. — Re Mohtin, 
Ex p. Rickes (1842), 11 L, J. Bey. 48. 

772. Purchase in foreclosure suit — Solicitor to 
creditor of mortgagee.] — Property sold in a fore- 
closure Slut was purchased by W., a solr. whose 
name appeared on tlxo particulai’s of sale as one of 
several solrs. from whom particulars of sale could 
be obtained. He was not solr. to any of the parties 
to the suit, but was solr. to some creditors of the 
mtgee., one of whom had obtained a decree for 
administration of the mtgee. ’s estate. W. had two 
days before the sale taken out a suromons to 
obtain leave for pltf. in the administration suit to 
attend proceedings in the foioclosure suit, such 
summons being returnable on the day after the 
sale. He had never been consulted about the 
sale, & did not know what was the amount of the 
reserved bidding : — Held : W. was not disqualified 
from purchasing, for his client was at liberty 
to purchase, & therefore his being her solr. did not 
disqualify him, & the mere fact of his own name 
appearing on the particulars of sale as a person 
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769 i. Necessity for leave of court to 
bid.}— PoPHAM V. Exham (1860), 10 


I. Ch. R. 440.— IR. 
g, Solicitor having conduct of sale,] 
-A solr. having’ the csonduot of a sale 


tmder a decree Is under an absolute 
inoapoolty to purchase at It. — Atkins v. 
Delembok (1847), 12 1 . Eq. R. 1. — IR. 
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Solicitors. 


Sect, S.'-^Traneaclions heiwcm solicitor and client: 
Suh-eect, 3, H.; mb-sect. 4, A. (o), (b) (Sc (c).] 

from whom copies of them might be obtained was 
not a disquaiiheation. — G uest v. Smythe (1870), 
6 Ch. App. 661 ; 80 Ju J. Ch. rm ; 22 L. T. 663 ; 
84 J. P. 676 ; 18 W. R. 742, L. J. 

Annotation : — Reid. Farrar r. Farrars (1888), 40 Ch. D. 395. 


Sub-sect. 4. — Mortgages. 

A. Mortgage to Solicitor. 

(a) In General. 

Mortgage genersdly.] — See Mortgage, Vol. 
XXXV., pp. 239 et seq. 

773. General rule — Solicitor entitled to security.] 

—Where a solr. has lent money to his client, & 
taken a mtge. for the balance appearing to be due 
to him by certain accoimts, in which the items of 
his demand are specified, the ct. will not, merelv 
because the parties stood in the relation of solr. & 
client, deprive the mortgagee of any part of the bene- 
fit of his security. — H ampson v. Nicotx, Nicoix v. 
Hampson (1827), 6 L. J. O. S. Ch. 22 ; snb nom. 
Hanson v. Nichoix, Coop. Pr. Cas. 493 ; 47 E. R. 
614. 

774. .] — Principles on which the ct. 

acts in sustaining securities given by a client to his 
solr. for bills of costs & moneys advanced. — 
Hile8 V. Moore (1848), 17 L. .T. Ch. 385. 

775. - — — — — — Nelson v. Booth, No. 794, 
poet. 

776. .] — A beneficial purchase by a 

solr. from his cUont pending that relation cannot be 
supported ; but the solr. may insist on & obtain a 
mtge. from his clieni- for whatever is justly due to 
him. — P earson v. Benson (1860), 28 Bcav. 598 ; 
64 E. R. 490. 

777. Power of court to reopen accounts — 
Where bUl extortionate.] — Even if a client has 
given an attorney a bond or mtge. to secure the 
payment of what was charged to be due t o him on 
account of a law suit the cte. of equity have re- 
lieved the client & ordered the bill to be taxed 
(Lord Hardwjcke, C.). — ^Walmesixy v. Booth 
( 1741), 2 Atk. 25 ; Barn. Ch. 475 ; 26 E. R. 412, 
L. C. 

Annotations: — Consd. Gilbert v. C3iU(IIelg’h (1748), 2 Hov. 
Supp. 372. Apld. Bridgeman r. Green (1 7.'j7), Wllni. .')8. 
Consd. Plenderioath v. Fraser (1814), ,3 Vow. & B. 174 ; 
Ingram v. Wyatt (1828), 1 Hap. Eco. 384. Refd. Sauudor- 
son r. Glass (1742), 2 Atk. 290 ; Oldham v. Hand (17.51), 
2 Ves. Son. 2.59 ; Ward v. Hartpole (1776), 3 Bli. 470 ; 
Newman r. rayuo (1793), 4 Bro. C. C. 350 ; Morse r. 
Hoya] (1806), 12 Ves. 353 ; Lonpstaffo r, Taylor (1807), 
14 ves. 262 ; Wood v. Downes (1811), 18 Ves. 120 ; Lewes 
V. Morgan (1817), 6 Price, 42 ; Oossley r. Parker (1820), 
l^.lac. & 460 ; Cbeslyn v. Dalby (1836), 2 Y. & C. Ex. 

778. Money advanced during minority of 

cUent.] — H., a soh., advanced moneys for sub- 
sistence to R., an infant, who, upon attaining his 
full age, was entitled to certain property ; R. 
shortly after he reached the age of twenty-one 
years, sigmed a memorandum, by which he acl^ow- 
ledged himself indebted to II. in respect of those 
advances, in tlie sum of £1,218 ; & upon this 

memoi*andiun H. recovered a verdict against him ; 


— Held : even though the memorandum could not 
be impeached as obtained by fraud, yet in conse- 
quence of the relation in wmch H. placed himself 
towards R., it will not prevent R. from having 
an account taken in a ct. of equity of the sums 
really advanced to him by H. — Revett v. Harvey 
( 1823), 1 Sim. & St. 602 ; 2 L. J. O. S. Ch. 39 ; 57 
E R 199 

.] — See Mortgage, Vol. XXXV., pp. 641, 

642, Nos. 8722-3729. 

779. Onus on solicitor to show that full con- 
sideration passed.] — V aughan v. Lloyd (1781), 
cited 5 Ves. at p. 48 ; 31 E. R. 466. 

Annoiatione : — Reid. Morj?an v. Lowen (1816), 4 Dow, 29; 

Cireeley r. Mmisley (1861), 3 De G. F. & J. 433. 

780. Onus on solicitor to prove bona fldes 
where no independent advice.] — Wliero a solr. & 
mtgec. took a conveyance from the mtgor., a day 
labourer, who had no independent legal advice : — 
Held : the deed was not valid imless the circum- 
stances were all explained to the mtgor., & the onus 
of shovong that this was done lay on the solr. — 
Frees v. Coke (1871), 6 Ch. App. 646, L. C. 

781. .] — A transaction between solr. & 

client in which the former takes a benefit cannot be 
supported unless the soh*. has taken care that his 
client is fully acquaintod witli the facts & properly 
advised upon them & the onus of proving this is 
upon the solr. (North, J.). — Ward v. Sharp (1884), 
63 lu J. Ch. 3 13 ; 60 L. T. 567 ; 32 W. R. 684. 

782. .] — There is no rule that, where an 

unprofessional person deals as vendor or mtgor. 
with a solr., he must be separatoly advised. Tlie 
onus of proving the equity of the transaction is 
vrimd facie on the soh*., but the requisite proof may 
be afforded by the vendor or mtgor. liirnself or by 
documentary evidence. — R eaddy v. Pendergast 
(1886), 55 L. T. 767 ; varied (1887), 56 L. T. 790, 
C. A. 

783. Security for gross amount in respect of 
costs — Only valid to extent of actual bill.] — A solr. 

is not justified in accepting from his client a gross 
sum as a remuneration for Iris professional services, 
in lieu of delivery of bill of costs, without the inter- 
vention of a third party, or adopting some other 
mode of extricating his client from the effect of 
that xu-essure which the law assumes while the rela- 
tion t»f solr. & client exists between them. 

When a mtge. has been executed by a client in 
favour of his solr., who prepared it, & who had the 
sole management of his profrerty, for the purpose 
of securing, amongst other things, the payment of 
a gross amount instead of the delivery of a bill of 
costs, & the evidence shows that the solr. took no 
proper steps to relieve his client from his incapacity 
to enter into such an agreement, such a mtge. can 
only stand as a security for the amount to be found 
due in respect thereof. — M organ v. Higgins 
( 1869), 1 Giff. 270 ; 82 L. T. O. S. 290 ; 6 Jur. 
N. S. 230 ; 7 W. R. 273 ; 66 E. R. 915. 

Annotations: — Reid. Davies v. Parry (1839), 33 L. T. O. 8. 

197 : Watson v. Ilodwell (1879), 39 L. T. 614. 

(6) Insertion of Unusual Clauses. 

784. Postponement of redemption.] — The ct. 

will not give effect to a stipulation contained in a 
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A. (a). 

778 I. Oeneral rule — Solicitor entitled 
to aecurUv.l — Bell r. Cochrane (1897), 

6 B. C. R. 211.— CAN. 

777 1. Power of court to reopen 
accounts — Where hill extortionate .] — 
The mere eilstenoo of Ilduclary 
relationship between attorney & client 
will not entitle the client to have a 


settled account, concluded by mtgre., 
reopened unless exifflclent caaiso bo 
shown, i.e., a primd facie case Is made 
out that the bills ore extortionate, or 
at any rate incorrect. — Shamaldhonb 
Dutt V. Lakshimaki Dbbi (1908), 
I. L. R. 36 Calo. 493.— IND. 

h. Pouter of court to order account.] 
— Grantham v. Hawks (1854), 4 Gr. 
582.— CAN. 

k. Effect of fraud.] — Davis v. 


Hawke (1854), 4 Gr. 394.— CAN. 

l. Solicitor acting for client in 
indigent eircumstances .] — McIlroy tJ. 
Hawke (1856), 5 Gr. 516.— CAN. 

m. To secure future costs.] — The 
clear rule of law Is, that a mtge. given 
by a cUont to his solr. to seouro costs 
to be incurred In the future. Is 
absolutely void as being against 
public policy. — Atkinson v. Gal- 
laoher (1876), 23 Gr, 201.— CAN* 
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mtge. by a client to his solr., whereby the client ia 
restricted from paying oil the mtge. money for so 
long a period as twenty years. — C owdry v. Day 
( 1859), 1 Giif. 310 ; 29 L. J. Ch. 39 ; 1 L. T. 88 ; 
6 Jur. N. S. 1199 ; 8 W. R. 55 ; 65 E. R. 930. 

.] — See Mortgage, Vol. XXXV., p. 356, 

Nos. 988-995. 

785. Commission on receipt of rents.] — Stipu- 
lations for commission on receipt of rents & 
conversion of arrears of interest into principal 
inserted by a solr. mtgee. in a mtge. deed prepared 
by himself, & insisted upon by him as the condi- 
tion of any further advance to his client, will not 
be allowed in taking the account between the solr., 
as mtgee. in possession, & his client in a foi*oclosure 
suit. Upon a proper case for opening signed 
accounts made by a mtgor. by his answer & 
evidence in a foreclosure suit in issue before Nov. 
2, 1875, the ct. has power, under Jud. Act, 1873 
(c. 66), s. 24 (2) (3), to entertain this equitable 
defence in the same manner as if a cross bill, or, 
und(^r the new procodui'o, a counterclaim, had 
been filed for tlie purpose.— E yre v. Hughes 
( 1876), 2 Oh. D. 148 ; 45 L. J. Ch. 395 ; 34 L. T. 
211 ; 21 W. R. 597 ; 2 Char. Pr. Cas. 33. 

Annotation : — Distd. Jough r. Linton (1881), 44 L. T. 601. 

786. Arrears of Interest as principal.] — E yre v. 
Hughes, No. 785, ante. 

787. Power of sale exercisable without notice.] — 

A solr. advanced money to Ids client on a second 
mtge., in which was inserted a power of sale 
exercisable at any time without the usual proviso 
requiring that notice should be given, or some 
interest should be tliree months in arrear ; & it 
was not shown that he explained to the client 
that the power was not in the usual form. The 
solr. afterwards took possession, & for several 
years received the rents, which, tog<ither with 
some payments made by the mtgor., exceeded 
the interest on both mortgages. He then sold 
the property without notice : — Held : the omission 
from the power of sale of the usual qualifying 
clause was a breach of duty, A the mtgee. was 
liable in damages us for an improper sale, unless 
it could be shown that some interest was three 
months in arrear. 

Qu. : whether the absence of explanation did not 
made it improper even if there was interest in 
arrear. — C ockburn v. Edwards (1881), 18 Ch. 
1). f49 ; 51 L. J. Ch. 46 ; 45 L. T. 500 ; 30 W. R. 
446, C. A. 

A nnntatlons : — Apld. Oraddork r. Rogers (1884), .'53 L. J. Ch. 

968. Distd. Pooloy's Trustco v. Whetham (1886), 33 Ch. 

D. 111. Befd. Andrews v. Barnes (1888), 39 Ch. D. 133 ; 

Slminos r. London Joint !8took Bank, Little v. Loudon 

•Tolnt Stook Bank, 1 189 11 1 Ch. 270 ; Stokes v. Prance, 

[18981 1 Ch. 212 ; Nooton r. Ashburton, [1914] A. C. 932. 

Mentd. Bright v. Campbell (1889), 41 Ch. 1). 388; The 

SwiftBuro (1900), 16 T, L. 11, 275 ; Wrigloy v. Gill, [1906] 

1 Ch. 105. 

788. Power of sale exercisable with less than 
six months* notice.] — Dunston v. Paterson (1846), 
8 L. T. O. S. 313 ; 11 Jur. 96 ; on appeal (1847), 2 
Ph. 341, L. 0. 

Annotation: — Reid. Teovan v. Smith (1882), 47 L. T. 208. 

789. .] — Where a solr. takes a mtge. from 

a client to himself which contains an imusual 
power of sale without explaining to the client the 
nature of the same, & the solr. exercises the power, 
he is liable for damage caused to tJie client by the 
sale being made at an under value. — C rauock v. 
Rogers (1885), 1 T. L. R. 656, 0. A. 

790. Consolidation clause.] — C ltmpson v. Coles 
( 1889), as reported in 23 Q. B. D. 466, D. C. 

Annotations : — Hentd. Re Standard Manufacturing Co. 

(1891), 60L. J.Ch. 292; Church v. Sage (1892), 07 L.T. 800. 

791. Full explanation of unusual powers to 
mortgagor.] — The owner of leasehold property. 


part of which were subject to six mtges., was 
threatened with an immediate sale by the third 
mtgee. of the greater part of it, who had bought 
in the second mtge., & was in treaty for the pur- 
chase of the first. 

Deft., a solr., advanced the money needful to pay 
off the mtgee. & prevent a sale, stipulating that the 
whole of the mtges. should be paid off, & that he 
should have a mtge. for the total sum paid by him, 
including costs of the different mtgoes., to bear 
interest at the rate of 6 per cent., the first & 
second mtges. having previously been at 5 per 
cent. 

He also stipulated that the mtge. should include 
a separate property which was in mtge. at 6 per 
cent., & that ho should be entitled to costs os IE a 
client had been mtgee. All these stipulations 
were distinctly explained to the mtgor., & were 
carried into effect by the mtge. deed. 

In an action for redemption brought by the 
mtgor. : — Held : as the unusual provisions hod 
been fully explained to the mtgor., they were 
binding upon him, except that, as to the additional 
property, which had been included solely for the 
mtgee. ’s own protection, the additional rate of 
interest must b<; disallowed. — Jones v. Linton 
(18.'?l), 41 L. T. 601. 

792. Validity where parties at arm*s length — 
Client purchasing an Indulgence.] — The principle 
which tlirows on a solr. who has dealt with his 
clients the burthen of showing the fairness of the 
transaction applies to cases of voluntary agree- 
ment, but not to a case where the solr. is in the 
hostile attitude of an urgent creditor. — Johnson v, 
Fesemeyer (1858), 3 De (J. & J. 13 ; 44 E. R. 
1174, li. C. 

Annotations : — Distd. Ward v. Sharp (1884), 53 L. J, Ch. 313, 

Reid. Pearson v. Bonson (1860), 28 Boav. 598. Mentd. 

Re Nurso. Ex p. Foxley (1868), 3 Ch. App. 515 ; Tho 

Ucart of Oak (1869), 39 L. J. Adm. 15 ; Smith v. Pilgrim 

(1876), 2 Ch. b. 127 ; National Bank of Aiiatralasla v. 

IJnltcd Hand in Hand & Band of IIopo Co, (1879), 4 

App. Can. 391. 

793. -.] — Tlie rule of Cockburn v. 

Edteards, No. 787, ante, that a solr. taking a 
mtge. from his client is bound to take it on the 
ordinary terms, or, if not, is bound fully to explain 
to lum everything that may be of an unusual 
character in the form of the security he proposes to 
take, does not apply to n case where a client 
indebted to his solr. is purchasing from him an 
indulgence, e.q. further time for payment of tho 
debt, in wliich case the solr. may make his own 
terms. — Pooley’s Trustee Whetham (1886), 

33 Ch. D. Ill ; 55 L. J. Ch. 899 ; 55 li. T. 333 ; 

34 W. K. 689 ; 2 T. L. R. 808, C. A. 

(c) Exercise of Poieer of Sale. 

794. Solicitor may retain only amount ad- 
vanced.] — S. Jiaving paid off a debt secured by 
mtge. upon real estates, in tho equity of redemp- 
tion of wlxich his wife was, at the date of their 
marriage, entitled to a life interest to her separate 
use, afterwards, without her privity, assigned the 
mtge. to the solr. of himself & wife, as security for 
a debt due to such solr. for costs principally in- 
curred in a suit in which he acted, first for the wife 
before her marriage, & afterwards for both the 
husband &. wife : — Held ; such assi^ment was a 
valid security as against the wife’s life interest in 
the hereditaments assigned. 

The solr., having subsequently purchased from 
the original mtgee., for £40, a debt for costs, of 
£175, which the latter would have been entitled 
to have added to his mtge. debt, was held entitled, 
as against the wife, to the benefit of such purchase, 
but to the extent only of securing himself in respect 
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Sect. 3. — Transactions between solicitor and client: 

Snh-sect. 4, A. (c) & (d), (&: J3.; siib-secta. 6 

«.] 

of the debt due to him from the husband. — 
Nelson v. Booth (1857), 27 L. J. Ch. 110 ; 3 Jur. 
N. S. 951 ; 5 W. R. 722. 

795. .] — The ordinary rule that the ct. 

ytull not grant an interlocutory injimction restrain- 
ing a mtgoc. from exercising his power of sale 
oxcejjt on the terms of the nitgor. paying into ct. 
the sum sworn by the mtgeo. to be due for principal, 
interest & costs, does not apply to a case where 
the mtgee. at the time of taking the mtge. was the 
solr. of the mtgor. In such a case the ct. will 
look at all the circumstances of the case, & will 
make such order as will save the mtgor. from 
opfiression without injuring the security of the 
mtgee. 

Pltf. was a lady who was entitled to a life 
interest in leasehold property which slie had 
mortgaged to various persons. Deft, acted as her 
solr. with her sanction in order to release her 
from embarrassment bought up several of the 
incumbrances with his owm money & took a trans- 
fer of them to himself ; having previously taken a 
mtge. of the life interest to secure Ms jiast costs & 
pie costs which he might incur in paying olT t he 
incumbrances. Afterwards pltf. discharged <ieft., 
& employed another solr., who applied to deft, for 
information respecting the securities transferred. 
Deft, refused to give. this information unless the 
jiayment of wdiat was due to him was guaranteed, 
<fe tlireatened to proceed to a sale of the property. 
Pltf. then brought an action to imiieach the 
securities & to restrain the sale of the property, 
& moved for an injunction till the hearing : — 
Held : considering all the circumstances, an 
injunction ought to be gianted, on pltf. paying 
into ct. such a sum as the ct. considered would 
cover Uio amount actually advanced by deft., & 
amending the writ so as to make it a simple action 
for redemption & injunction. — Macleod v. Jones 
(1883), 24 Ch. D. 289 ; ,53 L. J. Ch. 145 ; 49 D. T. 
321 ; 32 W. K. 43, C. A. 

(d) Costs of Solicitor Mortgagee, 

Costs of mortgage transactions generally.] — See 

Mortgage, Vol. XXXV., pp. 070, 071, Nos. 4005, 
4067-4075. 

Costs of asserting or defending title.] — See 

Mortgage, Vol. XXXV,, p. 089, No. 4319. 

Costs of foieclosure, sale & redemption.] — See 
Mortgage, Vol. XXXV., pp. 358, 091, 095, Nos. 
1010, 4374, 4380, 4381, 4383-4385. 

Costs In administration action.] — See Exe- 
cutors, Vol. XXIV., pp. 842, 843, No. 8704. 

B. Mortgage to Client. 

796. Borrowrlng from client — Absence of Inde- 
pendent advice.] — The report of the Committee of 
the Incorporated Law Society having foxmd that 
a solr. was guilty of professional misconduct, in 
having accepted as a loan large sums of money from 
a client, who had just attained his majority ; — 
Held : it was a case for the exercise of the discipli- 
nary powers of the ct. — Re A Solicitor, Ex p. 
Incorporated Law Society, [1894] 1 Q, B. 254 ; 
63 L. J. Q. B. 313 ; 70 L. T. 27 ; 42 W. II. 237 ; 
10 T. L. R. 121 ; 38 Sol. Jo. 100 ; 10 R. 34, D. C. 

How far notice of mortgagee solicitor notice to 
client.]— Mortgage, Vol. XXXV., pp. 472, 
473, Nos. 2063-2067, 2078. 


Sub-sect. 5. — Wills. 

797. Solicitor may accept benefit under will 
drawn by himself.] — The circumstance, that one 
residuary devisee was the attorney, who drew the 
will, not decisive evidence of fraud. — P aine v. 
Hall (1812), 18 Ves. 475 ; 34 E. R. 397, L. C. 

Annotations: — Reid. Hlndson r. Weathorill (1864), 2 Eq. 

Hop. 733. Mentd. Lomax v. Ripley (1855), 3 8m. & G. 48 ; 

Sweeting: v. .Sweeting (1863), 3 New Rep. 240. 

798. Necessity for proof of knowledge of 

testator.] — An attorney had advanced to a client 
in humble circumstances the necessary funds to 
prosecute actions of ejectment, wMch were 
conducted by the attorney, «fe terminated in a 
compromise, on wMch the client received a large 
sum of money. During the proceedings the 
widow of the client’s brother wrote a letter to the 
client saying that she had little money to spare, 
but wished to do all she could so that justice 
might be done to every branch of the family. The 
attorney wrote an answer to this letter by the 
client’s direction, saying, that if the client suc- 
ceeded, substantial justice should be done to all 
to whom the client was related. Neither the 
brother’s widow, nor any of the client’s relatives, 
g/ivo him any assistance in prosecuting the actions. 
The attorney, by his directions, prepared a will, 
which the client executi'd, & imder which the 
attorney took large benefits, but in wMch benefits 
were also given to relatives of testator. It did not 
appear that the letter of the brother’s widow, or 
tJie answer to it, was referred to in the course of 
the preparat ion of iJie will either by the attorney 
or the client : — Held: (1) the will was not made 
under any mistake or misapprehension caused by 
the attorney ; (2) the circumstance of a solr. 

preparing for a client a wdl containing dispositions 
in his own favour, does not of itself take away the 
right of the solr. to be for his own benefit a devisee 
or legatee. — IIindson v. Weatherill (1854), 5 
Dc G. M. & G. 301 ; 2 Eq. Hop. 733 ; 23 L. J. 
Gh. 820 ; 23 L. T. O. S. 149 ; 18 Jur. 499 ; 2 
W. R. .507 ; 43 E. R. 8S(J. 1.. J.T. 

Annotaiions : — As to (2) CoDSd. Nanney r. Williams (1856), 

22 Beav, 4 52 ; Walker r. Smith (1861), 26 Beav. 394. 

Generally, Refd. Bcanlund v. Bradley (1854), 2 W. R. 602. 

799. .] ---Barton x\ Robins (1709), 

3 PhilUm. 455, n. ; 101 E. R. 1382. 

Ann olai ions : - -'Keliili. Fawcett r. Jones (1810), 3 Phlllim. 

131 ; Fincham v. Edwards (1842), 3 Cnrt. 63. Mentd. 

Thoruo V. Rooke (1841), 2 Curt. 799 ; Alien v. M'Pherson 

(1847). 1 H. L. Cub. 191. 

800. — — .] — In a case of perfectly sound 

mind & ftoo from any suspicion of imposition 
evidence of bare; execution is sufficient, but where 
deceased’s attorney is tlie drawer of the will «Sc 
the person principally benefited the jealousy of the 
ct. is excited & demands more than proof of bare 
execution. — W heeler & Batsford v. Alderson 
( 1831), 3 Hag. Ecc, 574 ; 102 E. R. 1268. 

Annotation: — Mentd. Wright v. Doe d. Tatliam (1838). 4 

Bing. N. C. 489. 

801. .] — Where a will is impeached on 

the ground of fraud the parties who seek to 
establish the will must remove & explain & so 
neutralise the facts out of which suspicion arose. 
The relation of client & attorney between testator 
& the person benefited by Ms will excites suspicion. 
— Wyatt v. Ingram (1832), 3 Ilag. Ecc. 466 ; 
1 L. J. Ch. 135 ; 162 E. R. 1228, L. C. ; previous 
proceedings, sub nom. Ingram v. Wyatt (1828), 
Ilag. Ecc. 384. 

Annotations : — Consd. Hlndflon v. Weatherill (1854), 5 

De Q. M. & G. 301. Reid. Barry v. ButUn (1838), 2 Moo. 
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P. C O. 480 ; Ck)okraft v. Rawles (1845), 4 Notes of Cases, 
237. Mentd. Rickets v. Bodenham (1834), Coop. temp. 
Brouffh. 361 ; Waters r. Waters (1848), 2 De G. & Sm. 591 ; 
Hastilow V. Stobie (I865j, L. II. 1 P. & D. 64 ; Ftdton v. 
Andrew (1875), L. R. 7 H. L. 448 ; Hampson v. Guy 
(1881), 64 L. T. 778. 

802. -.] — Where an attorney who 
draws the will of testator takes a benefit under it, 
the case is to be considered with peculiar jealousy, 
& the jury who try the validity of tlie wiU must 
be satisfied that testator knew its contents. — 
Rawobtii V. Marbiott (1833), 1 My. & K. 643 ; 
39 E. K. 824. 

AnnotalUm : — Mentd. Mltcholl v. Thomas (1847), 6 Moo. 
P. C. C. 137. 

803. .] — A will & five codicils being 

propounded the will & four codicils established. 
The fifth being prepared by a solr. in his own 
favour, deceased being at the time of fluctuating 
capacity was pronounced against the ct. not being 
satisfied that deceased understood the contents 
of the instrument intended it to operate although 
no fraud was imputed to the solr. — Cboft r. Day 
( 1838), 1 Curt. 782 ; 103 E. R. 271. 

804. .] — The fact of a party pre- 

paring a will with a legacy to himself is at most 
only one of suspicion, of more or less weight 
according to the circumstances, demanding, how- 
ever, the vigilant care of the ct. in investigating 
tiie case before granting probate ; & though 

evidence of the instructions given by deceased & 
tlie reading over of the instrument are the most 
satisfactory proofs of tt'stator’s knowledge of the 
contents, they are not the only description of proof 
by which the cognisance of the contents of the 
will may be brought homo to deceased, even in a 
casf! of doubtful capacity. A will prepared by 
deceased’s solr. under which ho took a consider- 
able benefit, the only son of deceased being 
excluded ; deceased being of weak, though of 
testable capacity, under the circumstances pro- 
nounced for. — B arry v. Butlin (1838), 2 Moo. 
P. C. C. 480 ; 1 Curt, 637 ; 12 E. R. 1089, 

3^ C. 

Annotations ; — Expld. DurUng & I’arkor v. Loveland (1839), 
2 Curt. 225, Consd. Mitehell v. Thomas (1847), 6 Moo. 
1\ C. C. 137 ; Browning r. Budd (1848), 6 Moo. P. C. C. 
430 ; Finny v, Govett (1908), 25 T. L. B. 186. Reid. 
Grovlllo V. Tylee (1851), 7 Moo. P. C. C. 320 ; Sconler v. 
I’lowrlght (1856), 10 Moo. P. C. C. 440 ; Sutton v. Sadler 
(1857), 3 C. B. N. 8. 87 ; Mitchell v. Gard (1863), 2 New 
Bop, 337 ; Guardhouse v. Blackburn (1866), L. R. 1 P. 
& U. 109 : Fulton v. Andrew (1875), L. R. 7 II. L. 448 ; 
Brown v. Fisher (1890), 63 L. T. 465 ; Tyrrell v. I'ainton, 
11894] P, 151 ; Farrelly v. Corrigran, [1899] A. C. 563 ; 
Baudatna v. Richardson, [1906] A. C, 169 ; Low v. 
G\ithrie, [1909] A. C. 278, In the Estate of Muegrovo, 
Davis V. Mayhew, [1927] P. 264. Mentd. Broadbont v. 
Hughes (1800), 29 L. J. I’. M. & A, 134 ; Hastilow v. 
Stoblo (1805), 11 .Tnr. N. S. 1039 ; Goodacre v. Smith 
(1867). L. R. 1 P. & D, 359 ; lloblns v. National Trust Co., 
[1927] A. C. 515. 

805. — The will of an aged person 
of doubtful capacity prepared by a solr., who was 
appointed an exor. &■ one of the residuary legatees, 
pronoimced against, & the parties propounding it 
condemned in costs. 

Bare execution in such a case is not sufficient. — 
Burling & Parker v. Loveland (1839), 2 Curt. 
226 ; 163 E. R. 393. 

Anmtaf^ .—Retd. Scouler v. Plowright (1850), 10 Moo. 

806. .] — Where a will is obtained 

from an old & infirm testatrix largely benefiting 


the drawer, an attorney, the ct. requires strong 
evidence either as to instructions or execution ; 
Sc in this case, where there is no proof of instruc- 
tions from deceased, or even of a knowledge of 
contents, Sc only weak evidence as to a bare act 
of execution, probate is refused. — Tuck well v. 
Cornice (1844), 3 L. T. O. S. 21. 

807. .] — B. had promised to benefit 

to the utmost of her power the family of C. shortly 
before his death ; notwithstanding such promise 
she made a codicil giving a third of the only sum 
of money at her disposal to T., her solr., who drew 
such codicil ; she also revoked the appointment 
of A. Sc E., two of those whom she had promised 
to benefit, as exors., making T. sole exor. instead. 
A. & E. prayed i^robate of the will, without the 
words giving T. the legacy, & appointing him 
exor. T. on the contrary, prayed probate for the 
will as it stood : — Held : the evidence showed that 
testatrix was aware of the contents Sc effect of the 
codicil. Sc her capacity being unimpeached, the 
codicil was therefore entitled to probate. 

Tlie ct. must be careful in setting its face against 
a solr. obtaining a will from an aged person to 
guard itself against carrying the principle so far 
as to operate against that whicli is proved to 
bo the undoubted intention of deceased her- 
self (Sir H. Jenner Fust). — Clearson v. Teague 
(1851), 18 L. T. O. 8. 175 ; 15 Jur. 1016. 

808. .] — Gift by a client to a solr. 

while that relation subsisted between them 
declared invalid at the instance of the residuary 
legatees of the donor ; but legacies to the solr., 
Ids wife & childi'on, supported. — Walker v. 
Smith (1861), 29 Beav. 394 ; 54 B. R. 680. 

809. Preparation of will — Duty to take Instruc- 
tions from testator direct.] — A will made by a 
person of weak intellect, prepared by an attorney 
from instructions given by one of the parties, 
without seeing deceased, refused probate. Such 
proceeding by an attorney dangerous Sc improper. 
A dangerous proceeding for an attorney to take 
instructions from one of the parties without 
communication with testator. — Wallis v. Maug- 
HAN (1842), 1 Notes of Cases 634, P. C. 

810. Presumption that will explained to 

testator.] — B., a solr., drew the will of R., his 
father-in-law, which bequeathed a share of residue 
amounting to £45,000, to B.’s wife, & appointed B. 
sole exor. The will contained no direction that 
this sum should bo for the separate use of B.’s 
wife. There was no evidence as to what had 
passed between B. & R. at the time of the execu- 
tion of the will : — Held : in the absence of evidence, 
the ct. could not assume such a dereliction of duty 
on B.’s part, in not informing R. of the effect of 
the will, as to make B. a trustee for his wife. — 
Re Birchall, Wilson v. Birchall (1881), 44 
L. T. 243 ; 29 W. R. 401. 

Solicitor as executor.] — See Part V., Sect. 3, 
post. 


Sub-sect. 6. — Accounts. 

811. Duty to keep clear Sc distinct accounts.] — 

It is the duty of a solicitor to keep clear & distinct 
accounts. — Re Clark (1861), 13 Beav. 173 ; 61 


809 I. Preparation of will — Duty to 
Mke instruetiona from teeiaU^ dired.}— 
Wilson w.Kinnbab, [1926] 2 D. L. R. 
641. — CAN. 

. , - to ^V€ effect to 

intentiona of testator — Where testator's 


language ineffectual .) — WTiere a solr. 
18 made aware of the object testator 
has in view, but the languaM used will 
not eflfeotuate that end, it is the duty 
of the solr. to caU testator’s attention 
to the tact. It is erroneous to suppose 
that the solr. properly discharges his 


duty by simply taking down the 
directions given by testator, without 
reference to their effect upon the pro- 
visions it was alleged testator desired 
to make with regard to his family & 
estate. — W ilson v. Whaon (1875), 22 
Gr. 39.— CAN. 
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. 3. — Transactions heticeen solicitor and client: 

Sub-sects. 6 & 7. Se ct. 4 ; Svh-s ecis. 1 <£: 2, j4.] 

E. R. 67 ; affd. on other grounds, 1 De G. M. & G. 
43, L. JJ. 

Annoiaiums : — Refd. Re Browne (1852), 21 L. J. Ch. 442 ; 

Re Barrow (1853), 17 Beav. 547 ; Re Atkinson & Blljprim 

(1858), 20 Beav. 151. 

812. Duty to keep strict accounts of moneys 
received.] — L. acted as solr. for N. in vaidous 
matters, & particularly in raising money for Inm 
on mtges. & bills of exchange. He also acted as 
receiver of N.’s rents. The cotirse as to the 
transactions for raising money appeared to have 
been, that on each occasion L. received the money, 
retained out of it a sum agreed upon for his costs 
of that transaction, «fc handed over the balanc;e. 
The rents which he received were all duly accounted 
for, accounts settled, not including any items for 
costs. After the death of the solr. a lai'gc bill of 
costs was sent in, which was referred for taxation. 
The taxing master rt'quired a cash account, but 
no sufficient materials existed for making it out, &. 
the taxing master certified that nothing was due 
to the solr., inasmuch as he had received large 
sums of money, of his disposal of which no account 
was furnished : — lleld : the bill of costs as taxed 
must be paid, for the principle of White v. Ltnrohi 
{Lady), !\eu'castle {Duke) v. Kinderley (1803), 8 
Ves. .303, did not apply where the solr. was not 
the general agent of the chent, so as to be able 
to receive the client’s moneys at all times without 
his knowledge, but only received nmney for him in 
respect of separate transactions of which the client 
was aware at the time, & knew wfiiat was to be 
received. 

Tliougli it is very reprehensible in a solr. not to 
keep strict accounts of all moneys i*eceived by 
him for his client, yet the omission to tlo so is not 
a reason why he should bo deprived of his costs 
altogether.— J?c liEE, Ex p. Neviixe (1808), 4 
Ch. App. 43 ; 19 L. T. 435 ; 17 W, R. 108, L. JJ. 
Annotation: — Reid. Cheese v. Keen, [1908] 1 Ch. 245. 

813. Not to allow unauthorised payments 

out.] — A., pltf. as.socn., was formed to amalgamate 
a number of firms & cos. controlled by F., & 
money was obtained by a debenture issue to the 
public for the purposes of working capital. Pltfs. 
alleged, & the ct. found (a) that F. drew a number 
of cheques on the accounts of the constituent 
firms & cos., the property of pltfs., payable to T. 
&> C., his solrs., who were also solrs. to pltf. assocn., 
&, having paid them to his owm account with T. & 
C., subsequently drew on these moneys for hie 
own pm’xioses ; & {h) that F. drew for his own pur- 
poses on moneys standing to the credit of pltf. 
assocn. in the books of T. & In an action 
against T., who was at the material time the 
senior partner of T. & C. & a director of pltf. 
assocn., damage's were claimed for conversion, 
breach of duty, & negligence. It was not alleged 
that T. had misaiipropriated these moneys which 
had passed througli the books of his firm or had 
converted them to his own use. It was alleged 
that he had knowledge by himself or his partner 
of what had occiured & that he W’as liable as a 
director of, & solr. to, pltf. assocn. & as holding 
money for pltf. as.socn. F. had assigned his estate 
for the benefit of his creditors, & pltf. assocn. 
had sent in a proof against his estate for all the 
moneys in respect of which a claim was made 
against T. in this action. It was contended {inter 
alia) for deft, that by doing so pltf. assocn. had 


affirmed & ratified the acts by which F. had 
obtained these moneys, which were the acts com- 
plained of, against deft. T., & that this was a 
defence to the action: — Held: (1) on the claim 
against T. as a member of a firm of solrs. in respect 
of the second group of transactions as to moneys 
credited to pltfs. in the firm’s books T. was liable, 
as where solrs. kept an account of a client, in this 
case A., they were under a duty as solrs. to use 
proper diligence & proper skill to see that sums 
were not improperly paid out of that account to 
the debit of the client ; (2) as to the first group 
of transactions where F. had paid moneys of the 
constitutent cos. into & out of the accounts of the 
firm of solrs., these T. must account for, unless 
F. was authorised to inake these payments in fact 
or by general acquiescence or by holding out. His 
Lordship found that F. was not so authorised. — 
Fenton Textile Assocn., Ltd. v. Thomas & 
Clakk (1928), 45 T. L. R. 113. 

814. Re-openlng settled accounts — As to specific 
items Impeached.] — Account between attorney & 
client, although long since settled & signed, will 
not be considered conclusive as against the latter ; 
& if any items of charge can be imjjeached, the 
accounts wdl be so far re-opened by the ct., on a 
bill filed for that purpose, as that pltf. will bo 
allowed to sureliargo & falsify. A case made out 
by tlie suit, will entitle pltf. to an issue at law to 
try the fairness of the impugned charges, although 
founded on bonds set up ; & if he succeed in the 
issue, the ct. will i)roceed with the investigation 
by reference to tlio master. A bond given by a 
chent to his attorney, for the difference betw^een 
a sum received by the latter, as a composition for 
a debt due to him from a debtor of both of them, 
for the purpose of indemnifying the attorney from 
loss by the transaction in having signed the 
general composition deed, held to be impeached by 
establishing that fact, & the amoimt intended to bo 
secured by it falsified thereby, disallowed by the 
master on the reference to him of the cl\arges set 
up by the accounts, & confirmed by the ct. on 
exceptions to his report. The ct. on such a suit, 
will not re-open or disturb settled accounts, 
fui'ther than as to the jjart-icular charges that can 
be impeached. — JojtNES r. Lloyd, Smith v. Lloyd 
(1822), 10 Price, 02 ; 147 E. R. 242. 

815 . After long period — Fraud not sug- 

gested.] — Where more than seven years had elapsed 
after the settlement of traihsactions between an 
atterney & his chent, the ct. refused to interfere 
to have them re-opened, in the absence of any 
suggestion of fraud or misconduct . — Ex p. SiiiP- 
dem (1825), 6 Dow. & Ry. K. B. 339. 

816. .] — B. having had various pecuniary 

dealings vith A., who had been a solr. dming his 
lifetime, on his death filed a bill against his extrix., 
disputing a charge of £3,000, which had been made 
by her against him, B., & praying to have all 
accounts between A. & himself opened ; but 
evidence being adduced that B. had been in the 
habit of paying moneys on account of interest to 
A., & that he had, soon after A.’s death, admitted 
that £3,000 was due from him to A., & that a 
verdict at law for that amount had been obtained 
against him by the extrix. : — Held : it could not 
aUow the fact of the sum of £3,000 being an item 
against B. to be disputed. — ^A bbey v. Fetch 
( 1842), 1 Y. & 0. Oh. Gas. 258 ; 11 L. J. Ch. 124 ; 
6 Jut. 433 ; 62 E. R. 880. 

.] — See Equity, Vol. XX., pp. 273-276, 


PART IV. SECT. 8, SUB-SECT. 6. 

o. Duty to keep strict account of moneys received .] — ^Tudehopb v. Oarnkix, 11917] N. Z.'L. R. 028.- -N.Z. 

p. Re-opening settled ocrot/nL}— H ickson v . Aylward (1828), 3 Mol. 1, — IR, 



Part IV. — Solicitor and Client. 


91 


Nos. 326, 827, 340, 340, 361-353 ; Mortgage, Vol. 
XXXV., pp. 041, 642, Nos. 3722-3728. 

817. Advances must be strictly proved — Pro- 
duction of bond not sufllclent.] — In taking an 
account of the pecuniary transactions hotwoon a 
client & his attorney, the latter also filling other 
confidential situations, the production of a bond 
executed by the client to the solr. is not alone 
sufficient evidence of a debt to tliat amount, but 
the obligee or his representatives aio bormd to 
prove the actual payincnt of the money secured by 
the bond. — Leweh r. Morgan (1829), 3 Y. & J. 
230 ; 148 E. R. 1104, Ex. Ch. ; subsequent proceed- 
ings, 3 Y. & J. 394 ; on appeal, sub nom. Morgan 
V. Evans (1834), 3 Cl. & Fin. 1.69, II. L. 

Annotations : — Reid. Blagrave r. iJoiith (IS^e), 2 K. J. 

509. Mentd. Booth v. Ijoloostor (18.T8), 3 My. &, Cr. 459 ; 

Birch V. Joy (1852). 3 H, L. Cas. 505. 

818. .] — Gresley V. Mouhley, No. 719, 

ante. 

819. Client In distress at time of advances — 
General account ordered.] — Where advances have 
been made by a solr. to his client, by way of loan, 
the client being in distress, a general account will 
be ordered of such transactions. — Hicks v. Mor- 
LANl) (1833), 2 L. J. Ch. 200. 

820. Large payments on both sides— Method of 
taking accounts.] ^ — A solr. had a great number of 
money dealings with a client in addition to usual 
legal business. From time to time prior to 1825 
they settled tlunr accomits, but there was no 
regular or understood time for such settlement. 
From 1825 to 1846, when the solr. died, the client 
placed considerable sums in tiie hands of the solr., 
who gave his bond for one sum promissory notes 
for otlu'rs. He also paid the client, a s he was asked 
to do so, gi'oss sums without any arrangement as 
to their appropriation. Upon a bill filed against 
the exors. of the solr. for an account : — Held : 
in taking the account, regard being had to t he 
course of dealing previous to 1825, when the 
account began, no balance was to be struck until 
the end of the account ; every payment on either 
side was to bear simple interest from the time 
when it was made, except where there had been an 
obvious appropriation.- Napper v. Dendy (1850), 
28 L. T. O. S. 93 ; 5 W. R. 4, L. G. 

821. Right of client to claim in county court.] — 
Plif. retain(‘d deft, to act for him as his solr. in 
four matters. In oik* only were proceedings taken 
in the county ct. ; in none of the others was 
process issued. As deft, delayed to deliver a 
cash account & bill of costs, ])ltf. issued a plaint 
in t he coxmty ct. claiming an account x—Hcld : 
pltf. was entitled to claim tliis j-elief in the county 
ct. — Chambers v. Tabhum, [1920] 1 K. B. 810; 
89 L. J. K. B. 600 ; 122 L. T. 779, 1). V. 


Sud-sect. 7. — Solicitor as Trustee, Recei\tib 

OR Executor. 

See Part V., post. 


Sect. 4.— OBUGAHONS OF SOUOTOR 
TOWARDS OJENT. 

Sub-sect. 1. — In General. 

822. Fulfilment of obligations within purview of 
court.] — Allison v. Rayner, No. 865, post. 

823. Duty to obey instructions of client — To 
delay proceedings.] — An attorney retained to de- 
fend an action is not bound to follow the instruc- 
tions of his client, to do what is meant merely for 
delay. — .Tohnson v. Alston (1808), 1 Camp. 176 ; 
170 E. R. 918, N. P. 

Duty to keep accounts.] — See Nos. 811, 812, 
a7tte, & Agency, Vol. I., pp. 437, 438, Nos. 1276- 
1278. 

824. Duty to protect affairs of client from 
publication.] — Tlio ownership of a solr. in the books 
relating to his business is subject to his client’s 
right to have them protect^ed from publication. 

Hence, the books of a solr. who lias been adjudi- 
cated a bkpt. cannot be sold, as they may be in the 
case of a trader, under Bankruptcy Act, 1861 
(c. 134), 8. 137. — hV Uoi-i>EN, Ex p. Roberts 
(1863), 3 New Rep. 230 ; 33 L. J. Bey. 8 ; 9 L. T. 
469 ; 10 Jur. N. S. 28 ; 12 W. R. 183, L. C. 

825. Duty to warn trustee client — Of conse- 

quence. of omission to tax.l — Taxation of solr.’s 
bill more than a year after aelivery. It is the duty 
of a solr. to tull his client, when a trustee, that if 
he does not tax his, the solr.’s, bill, the items not 
properly chargeable will be disallowed in passing 
his account. — Ex p. Flower (1868), 18 L. T. 457 ; 
sub nom. lie F , 16 W. K. 749. 

A M notot Krti .s .’-'Distd. Itc Klmfilio, ICr p. Tower Sulmay Co. 

(187.3), L. R. IG Kq. 32G ; lie Layton, HtceJo (1890), 38 

W. II. 052. 

Right to withdraw.] — See 8eci. 1, sub-sect. 4, 
D. (fl), ante. 


SiTB-.sEC'r. 2 . — Exercise Skill and (’are — 

Liability for Negligence. 

A. In General. 

826. Duty to exercise skill & care.] — Wit.son v. 
Tucker, No. 967, post. 

827. .J — It is not every mistake or mis- 

apprehension of an attorney that will make him 
liable to an action for negligence. The question 
in such an action is, whether the attorney has used 
reasonable skill is, reasonable ctire. — S hti.cock r. 
Passman (1836), 7 C. & P. 289. 

828. .] — Hart v. Frame, No. 875, post. 

829. .] — Every per.son who enters into a 

leaiTied profession undertakes to bring to thf* 
exercise of it a reasonable degree of care <te skill ; 
ho docs not, if he is an attorney, undertake at all 
events to gain the cause.-— Lanphier v. Piiipos 
(1838), 8 C. <fc P. 475. 

Annotation ; — Mentd. Steljos v. Ingram (1903), 19 T. L. B. 
534. 

830. .] -^Vldis V. Gardner (1844), 1 Car. 

& Kir. 564. 

831. .] — Parker v. Rolls, No. 956, post. 

part IV. SECT. 4, SUB-SECT. 2,— A, 

826 I. Duty to exercise skill rf* care.) — 
Cakiucan w. Andkbws (1849), 1 All. 
485.— CAN. 

826 li. .] — MAcnoNALi) v. CoK- 

itODl (1868), 1 Oh. Ch. 145.— CAN. 

826 iii. .] — Haruinoton v. Fall 

(1865), 15 C. P. 541.— CAN. 

826 iv. .1 — Ronaldsonw. Drum- 

MOXD & Rkid (1881), 8 R. (Ct. of Seas.) 
767 : 18 Sc. L. R. 551.— SCOT. 

826 V. .] — MoAlpine V. Ander- 
son’s Executors (1926), 47 N. L. R. 
377.— S, AF. 


PART IV. SECT. 4, SUB-SECT. 1. 

p. Duty to obey inMructions of 
cZte/tf.]— O’B eirnk V. WlisoN (1857), 
6 0. P. 366.— CAN. 

_ Q. Duty not to take advantage of 
tnfornuiiion obtained through fiduciary 
relationship .] — Kilbottrn i*. Arnold 
(1881), 6 A. R. 158.— CAN. 

r. Duty to explain deed to client — 
Before execution.] — It Is reprehensible 
in an attorney to obtain a power of 
attorney from his client without giving: 
him an opportunity of fully acquaint- 
ing himself with its contents, — Ex p. 


Philip (1887), 26 N. B. R. 178.— CAN. 

t. .) — Seorave r. Kiuwan 

(1828), Boat. 157.— IR. 

a. Interest conflicting with duty .] — 
A trustee for creditors who is also 
employed as solr. to manage an insol- 
vent estate is a person whose interest 
conflicts with his duty to the oredltors 
as trustee. — Re Dickenson (1892), 2 
B. C. R. 262.— CAN. 

b. Duty to point oui all consequences 
to client.] — Re Burton, Rxp. Soallan, 
Ex p. Jones (1827), 1 Mol. 63.— IR. 
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Solicitors. 


Sect, 4 . — Obligations of solicitor towards client : Svb- 
sect. 2, A. & B, (a) & (b) i.] 

832. Lavanchy V. Levebson (1869). 1 

F. & F. 616. 

833. .]— SCLATEB V. Watt (1804), Times, 

May 1 . 

834. Duty to use reasonable care.! — T.wn! t, 
Dixon-, No. 888, post . 

835. No duty to know aU the law.] —No attorney 
IS boiMd to know all the law. God forbid that it 
should be miagined that an attorney or a counsel 
or even a judge is bound to know all the law, or 
that an attorney is to lose his fair recompense on 
account of an error, being such an error as a 

cautious man might fall into (Abbott. C.J.) 

Montriou V, Jefperys (1825), 2 C. & P 

Ry. & M. 317; 172 E. R. 51, N. P. 

Annotation : Refd. Edwards v. Cooper (1828), 3 C. & P, 277. 

836. LlablUty for mere mistake.] — Mo>rTRiou 
V. Jepfeirys, No. 835, ante. 

837. .J — Shiloock v. Passman, No. 827, 

ante. ’ 

838. — .] — Xn attorney or law agent is only 

rGsponsible in to liis client for cross 

Ignorance or gross negligence in the performance 
oi his professional services. 

would be monstrous to say that he is respon- 
sible for even falling into what must be considered 
(Lord Campbell).— P iTRVEs r. Landell 
( 1845), 12 Cl. & Fm. 91 ; 8 E. R. 1332, If. E. 
Annotation .•—Refd, Stokes v. Trumper (185,5), 2 K. & J. 232. 

839. ,] — In an action by an attorney 


against one of the creditors of an insolvent, to 
recover the costs of preparing a deed of assignment 
tor tho^ benefit of creditors, the defence set up was, 
that pltf., wljen ho prepared tbc deed, was aware 
that the insolvent’s property had been taken 
possession of by the ofticial assignee on a petition 
A Bankmpt Law Consolidation 

vuh 211, 213, but it appeared 

that deft, liad informed pltf. that it was believed 
all the creditors would t^xeciite tlie deed. It 
turned out that none of the creditors executed it • 
—Held : the defence failed, «fc pltf. was not bound 
to ascertain if they would execute it. An error of 
law on these questions would not show such 
negligence or ignorance as should preclude pltf 
from recovering his costs. — I^ewis v Coltard 
(1853), 14 C. B. 208 ; 2 C. L. R. 1345 ; 23 I. E G P 
32 ; 22 Ia T. O. S. 135 ; 2 W. R. 105 ; 139 E. Ji. 86. 
Annotation: — ^Mentd. Williams v. Dray (1860), 1 L. T 513. 

840. Liability for mere error of ludgment— 
Doubtful point of law.]— (loDKFROY V. Dalton, 
No. 854, post, 

.]— Stevenson v. Rowand, No. 

988, post. 

842. .] — Kemp v. Burt, No. Sdl^post. 

836 i. No duly to know all the lawA — 

HeinRIOHS V. WEINS (SaBk.) (1916), 34 
W. L. R. 394; lOW.W.R. 414. — CAN. 

836 11. -,] — Free Churcii op 

scot”’“ 

for more error of juda- 
complain of 

Wie conduct of pltf. ’a solr, in continuing: 
an ^tion on a caHC that has boon shown 
to be weak & after an opijortunity of 

Of fiettlemLt. 
them should be clear evldcnco of mis- 
conduct or default on tho part of the 
solr., grolng fiirther than error of judjr- 
rnent or misoalculation as to the chancos 
of success,— /fc Martin. Belt « 

GbkEN, 11920] 3 W. W. R 900.— 
v/^vni* 

844 11. .] — A mere error of judtr- 

ment, as a mistake upon a point of 
law, or In the construction of a dlflRcnlt 


843. .] — If an attorney make a mis- 

take upon a point, on which persons of reasonable 
skill may fairly entertain a doubt, &, in conse- 
quence of such mistake, his client derive no benefit 
from his services, this is not such negligence as will 
deprive him of his right to recover the amount of 
his bill. — ^Bulmer v. Gilman (1842), 4 Man. G. 
108 ; 3 Scott, N. R. 781 ; 11 L. J. C. P. 174 ; 6 
Jut. 701 ; 134 E. R. 45. 

Annotation : — Reid. Hunter r. Caldwell (1847), 11 Jur. 770. 

844. .] — Hart v. Frame, No. 875, post. 

845. .1 — It is not suflicient for a client to 

allege & prove that the solr. acting on his behalf 
gave him wrong advice on a doubtful point. Some- 
tiling more than an error of judgment is necessary 
in order to constitute actionable negligence, for the 
solr. is not liable unless crassa negligentia can be 
established, wliereby the client has suffered 
damage. — Faithfull v. Kesteven (1910), 103 
L. T. 50, C. A. 

846. Ignorance or negligence must be gross.1 — 

Batkie V. Ciiandless, No. 960, post. 

847. .]--An attorney is not liable to an 

action for negligence in misconstruing an obscure 
rule of ct. 

In ^ an action against an attorney, it is not 
sufficient that he should have made a slip or mis- 
take. There must be crassa negligentia (Bayley, 
J.).— Laidler V. Elliott (1825), 3 B. & C. 738 ; 

5 Dow. & Ry. K. B. 035 ; 3 L. J. O. S. Iv. B. 90 ; 
107 E. R. 907. 

^nnnfafions Distd. Frankland v. Cole (1832), 2 Cr. & J. 
590. Consd. Hmiferv. Caldwell (1847), 10 Q. B. 69. 

848. — — .] — The neghgence charged against 
an attorney, to subject him to action at the suit 
of his client, must bo gross negligence. 

Preparing a warrant of attorney from two, 
without inserting words to guard against the 
possibility of one of them dying before judgment : 
— Held : not to be gross negligence. — Kettle v. 
Wood (1827), 5 L. J. O. S. K. B. 173. 

849. .] — Meggs V. Binns, No. 1083, post. 

850. .] — Elkington v. Holland, No. 042, 

poet. 

851. - — ^.]— PuRVES V. Landell, No. 838, 
ante. 

852. .] — Faithfully, Kesteven, No. 845, 

ante. 

853. Liability for counsel’s conduct of cause.] — 

Kingdon V. Wilton, No. 461, ante. 

B. In Contentious Matters. 

(a) In General. 

854. Duty to know practice of court.] — An 

attorney,^ with the advice of counsel, produced, 
in an action against J. for negligence in the con- 
duct of pltf.’s defence to another action, the 
prothonotary’s book to prove an allegation, “ that 


Act of Parllamont, is not such nofirli- 
KCDco as renders an attorney liable to 
his dent for a loss sostalned in con- 
sequence of such error or mistake. — 

m'—in*’’ 8 I- C. L. R. 

846 I. Ignorance or neolioence must be 
hOULTBKE (1863), 

,,84611. — Farqitharsox v. 

^ E. L. R. 

547.— CAN. 


846 ill. 


]— -UKQUUARXr. GRIOOB 


(1867), 19 Dunl. (Ct. of Sess.) 853; 29 
Sc. Jur. 399.— SCOT. 

0 . Duty to act toUhovt instructions.'] 
— Howse V. Shaw (1913), 24 O. W. R. 

can’ * ' 8 D* L. R. 642.— 

d. LiahllUy for negligence .] — If a 


client places himself in tho hands of an 
attorney, he places himself In his hands 
In rofrard to all matters having connec- 
tion with tho suit, & the attorney must 
be hold liable for any nogllgenco, even 
though his client do not take prompt 
action in tho matter, — ArxY nuckke 
K^n V. Anlkv (1862), 1 Hyde, 134.— 
IND« 

e. D^dy to carry cause to con~ 
elusion ,] — It is tho duty of a solr. who 
has onco undertaken a cause to carry 
It to a conclusion. — Re A SoniorrOR 
(1870), 4 D. L. R. P. C. 29.— IND. 


PART IV. SECT. 4, SUB-SECT. 2 . — 
B. (a). 

f. Neglect to plead unmerUorious 
aefen^.] — Semble : an attorney would 
pot be liable for culpable negligence, 
In not urging for his dient the defence 
that the agreement sued upon was made 
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in consequence of the negligence of J. judgment 
by defaiut had been signed, & such further pro- 
ceedings had, that final jud^ent was afterwards 
signed & execution issued ’’ ; whereupon, pltf. 
was nonsuited for not producing the record of 
that judgment or a proper copy : — Held : this was 
not such negligence as rendered the attorney 
liable to an action. 

The cases . . . appear to establish, in general, 
that he is liable for the consequences of ignorance 
or non-observance of the rules of practice of this 
ct. ; for the want of care in the preparation of the 
cause for trial ; or of attendance thereon with his 
witnesses : & for the mismanagement of so 

much of the conduct of a cause as is usually & 
ordinarily allotted to his department of the pro- 
fession. Whilst on the other hand, ho is not 
answerable for error in judgment upon points of 
new occuiTence, or of nice or doubtful construc- 
tion, or of such as are usually entrusted to men in 
the higher branch of the profession of the law 
(Tindai., C.J.). — Godefroy v. Dalton (1830), 6 
Bing. 400 ; 4 Moo. & P. 149 ; 8 L. J. O. S. C. P. 
79 ; 130 E. R. 1357. 

Annotations : — Cotud. Fletcher v. Jubb, Booth & Ilelllwell, 

[1920] 1 K, B. 275. Reid. Hart & Hodge v. Frame (1839), 

3 Jur. 547 ; Chapman i>. Van Toll (1857), 30 L. T. O. S. 

116. Mentd. Tapp v. JoneB (1874), L. II. 9 C. P. 418. 

855. .] — It is the duty of solrs. to know 

what is the practice of the ct. ; & I wish the pro- 
fession to understand, that whatever may be the 
consequence to their clients, an error in practice 
can furnish no claim to the indulgence of the ct. 
(IjOUD CoT'rENiiAM, 0 .). — Hemming v. Dingwall 
(1846), 1 Coop. temp. Cott. 14 ; 7 L. T. O. S. 305 ; 
10 Jui*. 531 ; 47 E. R. 720, L. C. 

856. .] — Laidler V. Ellio'ET, No. 847, ante. 

857. Duty to call for payment of trust money 
Into court.] — Qu. : whether a solr. acting for both 
sides, if he omits t/O call for the payment of the 
trust moneys into ct., may not be made answer- 
able for any loss occasioned thereby. — Gkesliuy 
V. Heathcote (1825), 3 L. J. O. a. Ch. 107, L. C. 

858. Duty to carry cause to trial.] — An at- 
torney, who had been consulted by his client, 
told the client he had no case, but he would com- 
mence a suit if it were desired, as it might lead to 
a compromise, or the defence upon the pleas pleaded 
may not be available. The suit was commenced 
& continued towards the time for trial, when the 
attorney declined to continue it further unless £25 
were advanced for the purpose ; the advance was 
made, but he did not carry the cause to trial ; — 
Held : he was liable to his client for negligence in 
an action bi'ought for damages. — Jeffery v. 
Davies (1850), 15 L. T, O. 8. 185. 

859. Duty to explain legal effect of steps taken.] 
— lie A Solicitor, Ex p. Incorporated Law 
Society (1895), 39 Sol. Jo. 219, D. C. 

860. Duty to report result of proceedings — 
Firm instructing solicitor — Report to managing 
partner only.] — It is not the ordinary duty of a 
solr. instructed by the managing partner to act 
for a partnership in an action brought against the 
firm to communicate to each of the partners the 
result of the proceedings. A commimication to 
the managing partner is sufficient, — Tomlinson v. 
Broadsmith, [1896] 1 Q. B. 386 ; 65 L. J. Q. B. 
808 ; 74 L. T. 265 ; 44 W. K. 471 ; 12 T. L. R. 
216 ; 40 Sol. Jo. 318, C. A. 

Annotation : — Mentd. liodrlfruez v. Speyer, [1919] A. C. 69. , 

Action for negligence.] — 4S'ee Sub-sect. 2, E.,posf. i 


(6) Before Trial. 
i. In General. 

861. Duty to appear.] — ^Anon. (1661), 1 Sid. 31 ; 
82 E. R. 952. 

Annotation: — Consd. Vansondau v. Browne (1832), 9 Bing, 

402. 

862. .] — Motion was made to compel an 

attorney to appear for J. S. The ct. held he was 
not compeUablo to appear for any one, unless he 
takes his fee, or backs the warrant ; & then they 
will compel liim. — ^Anon. (1699), 1 Salk. 87 ; 91 
E. R, 81. 

863. .] — If an attorney undertake to 

appear, he shall be compelled to iilc appearance. — 
Anon. (1703), 6 Mod. Rep. 42 ; 87 E. R. 804. 

864. Duty to plead — Where plea false or 

unconscionable.] — Anon. (1480), Jenk. 52 ; 145 

E. B. 39. 

865. Duty to point out client’s liability for 
expenses.] — -An attorney cannot recover from the 
assignee of an insolvent debtor, the amount of a 
bill of costs incurred in proceedings requiring the 
consent of a meeting of creditors, without proving 
that such consent was obtained, or that the client 
was informed he was proceeding at his own risk. 

It is~an important part of the jurisdiction of the 
ct., to see that their officers perform their duty 
towards their clients (Lord Tenterden, C J.). 

It was the duty of the attorney to see that his 
client proceeded in such a way as to be able to 
reimburse himself out of the estate (Holroyd, J.). 
— ^Allison v. Raynbr (1827), 7 B. & 0. 441 ; 1 
Man. & Ry. K. B. 241 ; 6 L. J. O. 8. K. B. 85 ; 108 
E. R. 788. 

Annotation :—Distd. Gill v. Loughor (1830), 1 Tyr. 121. 

866. .] — When unusual expenses are about 

to bo incurred in the course of an action, it is the 
duty of the solr. not only to obtain his client’s 
authority for the purpose, but also to point out 
to the latter that, even if he succeeds in the action, 
he may have to bear such expenses himself. If 
the solr. fails to advise his client of this, & the 
expenses are disallowed in taxation between party 
& party, they will not be allowed as between solr. 
& client. — Be Blyth & Fanshawe, Ex p. Wells 
(1882), 10 Q. B. D. 207 ; 52 L. J. Q. B. 180 ; 47 
L, T. 610 ; 31 W. R. 283. 

Annotations : — Apld. Re Broaii & Broad (1885), 15 Q. B. D. 

420. Consd. Rf Nation, Nation v. Hamilton (1887), 57 

L. T. ()48. Distd. Osmond v. Mutual Cycle & Manu- 
facturing Supply Co.. [1899] 2 Q. B. 488. Apld. Re 

Roney, [1914] 2 K. B. 529. Refd. Re Colien & Cohen, 

[1905] 2 Ch. 137. 

867. Duty to check useless litigation.] — A 

person who has preferred an indictment for an 
assault, from which he did not suffer any personal 
injury, A has succeeded in it, &> received from the 
Treasury a portion of the fine imposed upon deft., 
is not entitled, in an action against the same deft., 
to recover more than nominal damages. It is the 
duty of an attorney when applied to to bring such 
an action, to dissuade tlie party from persevering 
in his intention. — .Tacks v. Bell (1828), 3 C. & P. 
316 ; 172 E. R. 437, N. P. 

Annotation: — Refd. GUI v. Loughor (1830), 1 Tyr. 121. 

868. .] — It is a duty of solrs. to their 

clients, & to their own characters, to prevent 
litigation which cannot be beneficial to any 
parties in the result. — Ottley v. Gilby (1845), 8 
Beav. 602 ; 14 L. J. Ch. 177 ; 4 L. T. O. 8. 411 ; 
60 B. R. 237. 

Annotation : — Reid. Sprlngett v. Doshwood (I860), 3 L. T. 

542. 


on a Sunday, as It Is not port of his 
to toke all dishonest 


g. Failure to obtain confession of 


judgment.] — BKNmsRr. Burton (1850), 
13 U. C. R. 387.— CAN. 

h. Solicitor acting ns barrister .] — 
Watt & Cohen v. Willis (1909), 2 
N. Z. L. R. 58.— N.Z. 


PART IV. SECT. 4, SUB-SECT. 2.— 
B. (b) i. 

861 1. Dutg to appear .] — Boyne v. 
Elston (1861), 10 N. B. R. (5 All.) 

104.— CAN. 
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869. Duty to Investigate cause ol action.] — 

Preparatory to commencing an action, it is the 
duty of an attorney to inform himself correctly of 
the nature of his client’s demand, & of the proof 
which can bo adduced in its support. Thus, in an 
action brought by an attorney against his client for 
tlm costs of a writ & subsequent proceedings, 
which had apparently been abandoned for want of 
evidence, & the jury had found a verdict for the 
amount of the costs ; on the argument upon a rule 
nisi obtained for entering a nonsuit on grounds 
reserved at the trial, but which grounds failed on 
such argument, it appeared, from the judge’s 
notes at the trial, that the attorney received his 
instructions through the medium of a third party, 
a collector of debts, & without any personal inter- 
view with deft., who had, tlirough such third 
party, forwarded a written retainer & authority to 
the attorney ; — Held : in the exercise of their 
duty for the protection of suitors, tliey were called 
upon to interpose between the attorney & his 
client, & suggested a stet processus^ or, a.t the 
attorney’s option, a reference to tlui master to 
report whether proper inquiries had been made 
by him before action brought, with a condition 
annexed for payment of all costs by liim, if the 
report should bo in the negative ; or, failing the 
attorney’s concurrence in either of tliose proposals, 
a new trial to be had between the parties. — Gini, 
V. Lougher (1830), 1 Cr. & .T, 170 ; 1 Tyr. 121 : 

9 L. J. O. S. Ex. 24 ; 148 E. R. 1379. 

Annotatum : — Apld. Barker v. Fleetwood laiprovemcnt 

Coinrs. (1890), 02 L. T. 831. 

870. -.] — An attorney received from O. & 

A., agents of 0. L. & co., of Paris, insti*uction8 to 
sue the acceptors upon five; foreign bills of exchange, 
which they, O. & A., alleged to be “ unpaid & duly 
protested in their hands.” A copy of one of the 
bills was sent to the attorney, with a note stating 
them to be all indors<^d to C. L. co. The attorney 
thereupon brought the action in the names of O. 
& A., & discovering afterwards, when the bills were 
for the fli'st time shown to him, that there was no 
special indorsement to O. «& A., as required by the 
law of France, he discontinued, & brought another 
action in the names of C. L. «fe co. : — Held : the 
suing in the names of O. & A. without having first 
ascertained that they were in a position to maintain 
an action on the bills, was such gross negligence as 
to disable the attomey from recovering the costs 
of the abortive action. — Long v. Obsi (1850), 18 
0. B. 610 ; 26 L. J. C. P. 127 ; 27 L. T. O, S. 158. 
187 ; 139 E. B. 1509. 


Annotation : — Refd. Chapnma v. 
Chapman (1857), 8 E. & B. 390. 


Van ToU, Van Toll 


r. 


871. Duty to see that admissions in writing.] — 

It is the duty of an attorney in an action to see 
tliat all admissions are in writing ; & where there 
has boon an express adnussif^n made in the usual 
formal way, the ct. will not extend it on oral evi- 
dence, nor imply any further admission from pre- 
vious correspondence ; nor will they grant a now 
trial on the groimd of surprise, merely because 
the attorneys on each side have misunderstood 
each other as to the extent or effect of some sup- 
posed agreement for admissions. — IIOLii'ORD v. 
Hughes (1861), lo W. B. oo. 


872. Duty to draw pleadings — As speeifled by 
client.] — iBBoraoN v. Shippey (1870), 23 Sol. 
Jo. 388. 

873. Liability for negligence — Want of care in 
preparation of case for trial.] — Godefroy v. 
Dalton, No. 354, ante. 

874. Indorsement of return to writ.] — 

Masters v. Lewis (18.37), 2 Mood. & B. 69, 
N. P. 

875. Proceeding under wrong section of 

statute.] — In undertaking a client’s business, an 
attomey or agent in England or Scotland imder- 
takes on his own part for the existence & the due 
employment of skill & diligence. Where an injury 
is sustained by his client in consequence of the 
absence of either, he is responsible to his client for 
such injury. 

Where, therefore, masters employed an attorney 
to take proceedings against their apprentices for 
misconduct. Sc the attorney specifically proceeded 
on the sect, of the statute which related to servants 
& not to apprentices : — Held : this was an instance 
of such want of skill or diligence as to render the 
attomey liable to repay to his clients the damages 
& costs occasioned by his error. 

Professional men possessed of a reasonable 
portion of information & skill, according to the 
duties they undertake to perform, <fc exercising 
what they so possess with reasonable care & 
diligence in the affairs of their employers, certainly 
ought not to be held liable for errors in judgment, 
whether in matter of law or discretion (Lord 
CoTi’ENiiAM, C.). — Hart v. Frame (1839), 6 Cl. 
Sc Fin. 193 ; Mad. & Rob. 595 ; 3 Jur. 547 ; 7 
E. B. 670, II. I.. 

Annotations : — Coasd. Fletcher v. Jubb, Booth & Helliwell, 
11920) 1 K, B. 27.5. Redd. Purves v. LuJidell (1846), 12 
Cl. & Fin. 91. 

876. Instituting action without authority.] 

— They [the soli's.] were guilty of negligence in 
bringing an action for a man they never saw, 
without fh*8t ascertaining that they had his 
authority (Lord Denman, C.J.). — Carman v. 
Edwards (1810), il C. Sc P. 596, N. P, ; subse- 
quent proceedings (1841), 5 .Jur. 24. 

877. Defective Indictment.] — PItf., an 

attorney, undertook a prosecution for perjury on 
deft.’s behalf, & agreed not to charge him full 
coats, except money out of pocket. Ho disbursed 
£105 towards carrying on the proceedings, but, by 
negligence, preferred a defective indictment, Ac, 
in consequence, the prosecution failed : — Held : 
he could not recover against deft, for the disburse- 
ments. — IjEWis V. Samuel (1840), 8 Q. B. 685 ; 

I New Pract. Cas. 424 ; 15 L. J. Q. B. 218 ; 7 
L. T. O. S. 00 ; 10 Jur. 429 ; 116 E. B. 1031. 

878. Advising wrong remedy.] — The taxing 

master has, under Solicitors Act, 1843 (c. 73), a 
discretion to disallow costs he may think unduly 
claimed. 

The disallowance of the whole costs of an action 
of replevin, where replevin was clearly the wrong 
remedy, is a iiroper exercise of that discretion. 

An attorney is clearly responsible, unless acting 
on the opinion of counsel. — Re Clark (1861), 1 
Do G. M. & G. 43 ; 21 L. J. Ch. 20 ; 18 L. T. O. 8. 
130 ; 15 Jur. 1047 ; 42 B. R. 467, L. JJ. 

Annotations: — Consd. Rf Barrow (18.53), 17 Bear. 647. 
Refd. lie Atkinson & Pilgrim (1858). 26 Beav. 161, Mentd. 
lie Browno (1852), 21 L. J. Ch. 442. 


869 I. Xhtly to investigate muse of 
action .] — Hoe v. Stanton (1870). 17 
Gr. 389.— CAN. 

k. Liability for negligence — Failure 
to give necessary notice .] — Scott v. 
MoCabter (B. C.) (1908), 8 W. L, ll. 
228.— CAN. 

875 i. Ibroceeding under wrong 


section of statute ,] — IIaut & Hodoe v. 
Frame & Co. (1839), Maol. & Rob. 
595.— fiCOT. 

l. Delay in obeying instruc- 

turns .] — Sohutte V. Bukes, [1904] 
(). 11 . 0. 68.— S. AP. 

m. Duty to explain aU consegucncea 
of defence.]— It Is the duty ot deft.’s 


legal advisor before placing on the 
record a defence based upon Stat. 
Frauds to explain fully suen. defence 
to bis client. &. point out its full mean- 
ing & efloct, & the probable conse- 
quences of the defence in case the 
event turns upon a question of credi- 
bility. — Charuck V. FowiT Brothers, 
Ltd. (1916), 21 C. L. R. 249.— AUB. 
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979. Instituting action where success doubt- 

ful — Through own fault.] — It is not negligence 
in an attorney to institute an action on a con- 
tract, in the preparation & carrying out of which 
he has hiinself been concerned ; & as to which, 
even through an act or default of his own in carry- 
ing it out, it is doubtful, in law, whetlicr his client 
can recover ; & he does not in fact recover. 

Thus, where an attorney, on the part of his chent, 
an execution creditor, had effected an ari’angement 
with a third party to release him, on sijch party 
undeiiaking that debtor should give certain bills, 
«fe execute a warrant of attorney to secure their 
payment ; the undertaking to be void if tlie bills, 
etc., were not sent to the guarantor by a certain 
time ; the attorney sent notes instead of bills ; 
& guarantor sent them to debtor, & debtor signed 
them, but declined to execute the warrant of 
attorney ; creditor suing on th(^ guarantee having 
averred in his declaration the giving of the notes 
as performance ; & the declaration ha\’ing been 
deemed bad on demurrer ; in an action by creditor 
against the attorney for negligence in not sending 
bills ; whereby the guarantor was discharged, the 
debt lost, A the costs of tlie former action tlumvn 
away : — : the suing on tlie guarant ee W'as not 
per evidence of negligence ; but the sending 
notes instead of bills was negligence, for which the 
attorney was answerable ; because tliough there 
might be no substantial difference between bills 

notes in such a case, it raised a doubt, & involved 
his client in difilculty, wliich might liave been 
avoided. — l.KVY a. 8 pykks (18.^0), 1 F. <It F. 3, 
N. P. ; suhsequevt proceeding 8, 1 F. <fe F. 5, n. 

880, Failure to apply for order of reference 

— Action on money bond.] — -After the issuing of a 
writ in an action on a common money bond, deft, 
wrote, stating that he tiad paid a part & could 
prove this, & that he w^as ready to pay the rest. 
The attorney for claimant did not apply for an 
order of reference under C. L. P. Act, 1854 (c. 125), 
s. 3, but delivered a declaration, to which deft, 
pleaded payment. ^Vhen the cause, aft/cr a con- 
siderable lapse of time, was in the paper for trial, 
a judge’s order was obtained by consent to refer 
the matter to the master to take the accoimt ; 
<to he made liis allocatur in favour- of the pltf. for 
debt & costs. After the letter was writt-cn, & 
before the allocatur was made, deft, became bk^it. 
In an action brought by the attorney for pltf., 
against pltf., on his bill, & in a cross action for 
negligence, the attorney admitted in evidence that 
the sect, did not occur to his mind on reading the 
letter, & that he could not say that the sect, ever 
came to his memory : — Held ; there w as no evi- 
dence of negligence on the part of the attorney 
in not applying for an order under tlic sect. ; for 
that it could not fairly be said that it w^ould have 
clearly appeared to any reasonable pei*son that the 
matter in disjmte consisted either w4iolly or in 
part of matters of mere account w4iich could not 
conveniently bo tried by a jury.— O h ai 'MAN v. 
Van Toll, van Toll v. Chapman (1857), 8 E. & B. 
396 ; 27 L. J. Q. B. 1 ; 30 L. T. O. 8. 116 ; 3 
Tut. N. S. 1126 ; 6 W. R. 17 ; 120 B. K. 148. 
Anm^tion : — Mentd. Cummins v. Blrkett (1858), 3 H. & N. 

881. Advis^ client not to defend action.] 

—-In an action against an attorney, the declaration 
aueging that pltf.’s wife had filed a petition against 
h^ m the Divorce Ct. for a judicial separation on 
thej^und of cniolty ; that he had employed deft. 
M his attorney in the suit, & that he had a good 
deience in it ; but was walling to consent to a decree 
for a ju(hcial separation, provided that if he did 
so no evidence upon the charges contained in the 


petition should be taken ; & that deft., knowing 
the premises, negligently advised him not to defend 
the suit, & induced him to give such consent, & 
not to attend the hearing with any evidence in 
support of his defence ; but that evidence was 
taken whereby, it being unanswered, his character 
had been greatly injured ; deft., pleading not 
guilty, a traverse of his knowledge of the premises 
alleged, & a traverse that pltf. had a good defence 
to the suit, pltf.’s case being that he was induced 
not to defend, on the assurance that evidence 
would not he taken : — Held : he could not com- 
plain of the advice given, unless it was given upon 
that specific ground, which it was not disputed 
would have invoh^ed poss ignorance on the paH 
of deft., &, even had his case been that the advice 
itself was wrong, semble, the action could not have 
been sustained, if the evidence showed that it was 
given honestly, & in the full & reasonable belief 
that the defence could not be sustained upon the 
facts. — Hill v. Finney (1865), 4 F. & F. 616, N. P. 
Annotation: — Reid. Davies v. Hood (1903), 19 T. L. 11. 158. 

882. Failure to register Us pendens.] — 

In an action against a soh. for negligence, the 
declaration statt'd that pltf. was equitably 
interesU-d in four- tenth parts of the lease of a 
colliery, that the lessee had entered into negotia- 
tions for the sale of the lease to a co., &> that iiltf. 
retained deft., as solr., to file a bill in Chancery 
against the lessee & the co. for the purpose of 
enforcing the pltf.'s claim in respect of his 
sljares, & praying that the lessee might convey & 
secure to i)ltf. four-tenths of the pm’chase-money, 
& that the co. might be decreed to do all things 
necessary to confirm such conveyance security &: 
might be enjoined from paying pltf.’s proportion ol 
the purchase-money to the lessee. Breach, that 
deft, did not register the bill as a lis pend^Ats 
according to Judgments Act, 1830 (c. 11), s. 7, 
whereby the lessee w'as enabled to dispose of the 
lease to another co. & to receive the purchase- 
money, & pltf. was deprived of his sharc-i in it : — 
Held : the declaration was good, as the bill in 
Chancery wdiicli prayed for an equitable lien 
against tlie intended purchasers of the lease was 
a lis pendens, which ought to have been registered 
under the statute, & having regard to the terms 
ot the bill it was the duty of deft, as a soh. to have 
registered it, without any express request on the 
jjart of pltf. — I’LAKr v. Pearman (1872), 41 L. J. 
Q. B. 169 ; 26 L. T. 313 ; 20 W. K. 314. 

883. Alleged wrong advice as to defence.] 

— Ibbotson V. Shippey (1879), 23 Sol. Jo. 388. 

884. Failure to insert statement In de- 

fence — After instructions to insert.] — Tbbotbon v. 
Shippey^ (1879), 23 Sol. .To. 388. 

885. FaUure to take proof of witnesses.] — 

Wliere the claim on a counterclaim is below the 
appealable amoimt, an appeal will nevertheless 
lie if the whole aonount of the claim in the action 
exceeds that amount. 

In an action against a solr. for negligence in not 
taking the proofs of the witnesses before the trial, 
it was proposed to call the witnesses to show what 
evidence they would have given if proofs had been 
taken ; — Held : the evidence was admissible. — 
Manley v. Palacke (1895), 73 L. T. 98 ; 11 11. 
666, P. C. 

ii. Suing in Wrong Court. 

886 . Whether amounts to negUgence — Suing 
in inferior court — Where court has no Jurisdiction.] 

—If an attorney brings an action with a ct. of 
limited jurisdiction, lowing that the circum- 
stances which gave the right of action arose out 
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of the jurisdiction of such ct. he is guilty of negli- 
gence. — ^Williams v. Gibbs (1836), 6 Ad. & El. 
^08 ; 2 Har. & W. 241 ; 6 Nev. & M. K. B. 788 ; 
111 E. R, 1144, 

Annotafions : — Mentd. London Corpn. v. Cox (1867), L. Lt, 

2 n. L. 239 ; Byrne v. Giiano Consignment Co., Wegruelln, 

cfco., Garnishees (1872), 25 L. T. 935. 

887. -.] — An attorney received 

instractions to sue forty-five underwriters for 
particular average loss on certain policies on goods 
which had been slupped to Calcutta, & there sold. 
Having written ineffectually to each of them, 
demanding pa^Tneiit, he, under an impression 
that the only defence to be set up was a supposed 
set-off against the broker in whose name the 
policies were effected, sued out writs in the Lord 
Mayor’s Ct., though ho knew that that ct. had 
no power to issue a commission for the examination 
of witnesses abroad. The actions, after consolitla- 
tion, being defended, & a commission to examine 
witnesses at Calcutta being found necessary, the 
proceedings in the Lord Mayor’s Ct. were necessarily 
abandoned : — Held : the attorney was guilty of 
craeaa negligeniia, «fc disentitled to sue his client 
for the costs of such abortive proceedings, it was 
no answer for liim to say, upon the argument of a 
rule to set aside a verdict which had been foimd 
against him, that the difficidty might have been 
got over by the removal of the causes by certiorari 
to one of the superior cts. — Cox v. Leech (1857), 
1 C. B, N. S. 617 ; 26 I.. J. C. P. 125 ; 28 L. T. O. S. 
370 ; 3 Jur. N. S. 442 ; 5 W. R. 199 ; 140 E. R. 
254. 

888. Suing in High Court — Where action 

maintainable in county court.] — Though, when an 
attorney is employed to recover a small debt, he 
is liable to his client for unnecessarily & improperly 
suing in a superior ct., unless, w'ith a knowledge 
of the consequences. Ids client instructs iiim so to 
do, yet his liability will depend upon w'hcthcr, 
from his client’s instructions to him, he might 
reasonably suppose that he would recover, & 
desired to sue for, a sum wluch would carry costs ; 
or that from the circumstances & the nature of 
the question, a judge would certify for costs, & if 
he rnight reasonably so have supposed he will not 
be liable, even though Ids client, failing to recover 
in the superior ct., became subject to the costs of 
suit in that ct. 

An attorney is only bound to use reasonable 
care (Wightman, J.). — Lee v. Dixon (1863), 3 
E. & E. 744, N. P. ; subsequent proceedings. 3 
E. & E. 749, n. 

Annotation: — Consd. Barker v. Fleetwood Improvement 

Coim-a. (1890), 62 L T. 831. 

889. .]— Pltf., who was acting as 
solr. for defts., was instructed by them to commence 
proceedings against the owner of certain premises 
to recover the amount due from him as the front- 
ager in Inspect of the expense of repairing a road 
upon which his premises abutted. The proceedings 
might have been instituted in the county ct., but 
pltf. commenced them in the Ch. Ct. of the County 
Palatine of Lancast^er. The action was dismissed 
by the Vice-Chancellor, & the present defts. refused 

pa-y pltf.’s costs upon the groimd that he had 
been giulty of negligence in not commencing the 
action in the county ct. ; — Held : as the Vice- 
Chancellor of the County Palatine had no juris- 
diction to inflict any penalty as to costs upon a 
pltf. for bringing in the County Palatine Ct. an 


action which might have been brought in the 
county ct., pltf. had not been guilty of actionable 
negligence in not advising that the proceedings 
should be commenced in the county ct. — ^B abker 
V. Eleetwood Improvement Combs. (1890), 62 
L. T. 831 ; 64 J. P. 711 ; 6 T. L. R, 323 ; ajfd., 
6 T. L. R. 430, C. A. 

id. Acting out of Time. 

890. Whether amounts to negligence — Failure 
to move to vacate Irregular order.] — ^A., a com- 
plainant in chancery, employed B. as his solr., 
during whose employment an irregular order to 
dismiss the bill on a certain day, unless publica- 
tion passed, was obtained ; before that day arrived 
C. was appointed the sob*, of A., & the bill having 
been dismissed because no step was taken by C., 
an action was commenced against him for negli- 
gence, which was held to be maintainable, because 
he should have conformed with the order, or should 
within the time have moved to vacate it. — 
Ebankland V. Cole (1832), 2 Cr. & J. 590 ; 1 
L, J. Ex. 189 ; 149 E. R. 248. 

891. Action against local or public 

authority.] — In an action against attorneys for 
negligence it appeared that pltf. employed defts. 
to conduct an action for him against a surveyor 
of turnpike roads, for alleged trespasses. The 
surveyor had seized & impounded pltf.’s sheep, as 
having been found straying on tlio i*oad ; jfitf. 
regained possession of them, by promising the 
pound keeper to pay the proper charges, & drove 
them home ; on the same day the surveyor 
retook the sheep in X)ltf .’s field, & again impounded 
them. The first second taking were in Surrey, 
but on an intermediate day the slicep had escaped 
& been impoimded in Sussex. Turnpike Act, 
1823 (c. 95), s. 75, only authorises sm’veyors to 
impound sheep found on a turnpike road. Turn- 
pike Roads Act, 1822 (c. 120), s. 147, incorporated 
in the above statute by reference, requires that 
actions against any person for anything done lu 
pursuance of the Act, shall bo commenced within 
three months, & the venue laid in the county 
where the cause of action arose. The attorneys 
commenced the action within three months, & 
had a declaration drawn by counsel, who returned 
it with an observation indorsed, that it would have 
been prudent to join two other jiarties. The 
attorneys thereupon, with pltf.’s assent, discon- 
tinued the action & brought another after the 
expiration of the tliree months laying the venue 
in Sussex. The declaration was settled by counsel 
& the case afterwards submitted to a special 
pleader who gave as his opinion, that the pro- 
tecting clause of Tui'npike Roads Act, 1822 
(c. 126), did not apply to the trespass in seizing the 
sheep in pltf.’s field. Pltf. wont to trial «Sc was non- 
suited on account of the action being out of time 
& the venue improper, with leave to move which 
was done without success ; — Held : ( 1 ) this was 
not a case of actionable negligence in the attorneys ; 
(2) at all events, there was so much doubt on this 
point, that the attorneys, if mistaken upon it, 
were not therefore culpably negligent. — ^K emp v. 
Burt (1833), 4 B. & Ad. 424 ; 1 Nov. & M. K. B. 
262 ; 2 L. J. K. B. 09 ; 110 E. R. 515. 

892. — Police constable.] — If an attorney 

delays to sue out a writ in an action against 
a constable until after the expiration of the 
time within which the action must bo brought, 
or if he omits the words “ by statute ” in entering 
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defts,’ plea upon the record, in consequence of 
which omission a verdict given for pltf. is sub- 
sequently set aside ; these are such instances of 
negligence as will afford a good defence to an action 
brought for the recovery of liis bill of costs. — 
Anon. (1845), 4 L. T. O, S. 454. 

893. •] — Pltf. had been retained 

by deft, to bring an action for a false imprisonment 
against a constable & a person who had acted as a 
magistrate. The action was brought against the 
constable only, & not within the time limited by 
the statute. The constable pleaded not guilty, 
by statute, but the record was made up without 
the words “ by statute ” being inserted in the 
margin. Tlie then pltf. in consequence obtained a 
verdict at the trial, but which was subsequently 
set aside by the ct., as it appeared that the plea 
had contained the words “ by statute ” in the 
margin. Pltf.’s attorney, the now pltf., had 
thereupon consented to a nonsuit, & a moiety of 
the costs had been levied upon the now deft. 

In an action by the attorney for his costs in 
that action : — Held : he was not entitled to re- 
cover, on the giound of the gross negligence in the 
matter. — S atfkiiy v. Wray (1840), 7 L. T. O. 8. 
183. 

894. Public Authorities Protection 

Act, 1893 (c. 61).] — A solr. instructed by a client 
to make a claim against a corpn. for a neglect or 
default in the execution of a public duty or 
authority is bound to know the provisions of above 
Act, s. 1, to bear them in mind at all material 
times, & to inform his client if the period is running 
out dining which an action may be commenced. 
If he loses sight, allows his client to lose siglit, 
of the provisions of that sect, so that the claim is 
barred, the solr. is guilty of negligence. — F letcher 
< fe Son V. Junu, Booth <fc IIelltwell, [1920] 1 
K. B. 275 ; 80 I.. J. K. B. 230 ; 122 L. T. 258 ; 30 
T. L. K. 19, 0. A. 

895 . — — Late delivery of particulars of set-off.] 

— In an action for a compensation for a contract, & 
for a proportion of salary due to pltf., deft, may 
give in evidence, accounts of receipts by pltf.. 
upon the general issue, without notice of set-off. 
Therefore, an action will not lie against an attorney 
for negligence, for not delivering, in such a case, 
particulars of deft.’s set-off in time. — H eathcote 
V. Wilkinson (1832), 1 L. J. K. B. 96. 

AnnotfUion ;~Distd. Fraiikland v. Colo (1832), 2 Cr. & J. 590. 

896. Late amendment of bill.] — Upon 

motion for fuurther time to amend, on account of 
pltf. having been obliged to dismiss his solr. for 
*i6gUgence & misconduct, & the now solr. not 
having had time to investigate the proceedings in 
the suit : — Held : pltf. was not entitled to relief, 
although he might have his remedy by action 
against the solr. — C larke v. Derby Corpn. (1846), 
16 L. J. Ch. 69 ; 8 L. T. O. 8. 442 ; 10 Jur. 978. 

897. Filing writ out of time — Statute of 

Limitations.] — H unter v. Caldwell, No. 1039, 
post. 

898. Omission to order caveat release by 

telegraph.] The omission of pltf.’s country solr. 
to order by electric telegraph a caveat release to be 
entered, held, in the circumstances not to amount 
to negUgence.~THE Corner (1803), Brown. & 
Lush. 161 ; 3 Now Rep. 94 ; 167 E. R. 324. 

Reid. Tbo Crimdon, [1900] T. 171. Mentd. 

The Don Ricardo (1880), 6 R. D. 121. 

(c) During Trial. 
i. /n General, 

899. Liability for negligence — Misconducting 
case.]— Godefroy v. Dalton, No. 854, ante. 

900. Failure to give counsel proper In- 

J. — ^VOL. XLII. 


stnictions.] — Hawkins v. Harwood, No. 913, 
post. 

901. Matters within province of counsel.] — 

Fray v. Foster, No. 937, post. 

902. Allowing Judgment to go by default.] 

— Deft., an attorney, was sued for negligence in 
allowing judgment to go by default in an action 
which pltf. had retained him to defend ; the negli- 
gence being proved : — Held : it was for the 
attorney to defend himself by showing, if he could, 
that pltf. had no defence in that action, & not for 
pltf. to begin by showing he had a good defence, 
& so had been damaged by the judgment by default. 
— Godefroy v. Jay (1831), 7 Bing. 413 ; 5 Moo. 
& P. 284 ; 9 L. J. O. 8. C. P. 122 ; 131 B. R. 159. 

Annotations: — Mentd. Boorman v. Brown (1842), 3 Q. B. 

511 ; Thomflon v. Clanmorris, [1900] 1 Ch. 718. 

903. .] — The ct. will not grant a new 

trial upon an affidavit by deft., stating that he 
was kept in ignorance by his late attorney of the 
state of the action, that he had a good defence 
upon the merits, & that the verdict passed against 
him by reason of the negligence of such late 
attorney. Sernble : deft.’s remedy was by action 
against the attorney for negligence. — M oody v. 
Dick (1835), 4 Nev. & M. K. B. 348. 

904. ■ .] — Deft, was not represented 

at the trial of an action, because his solr. was 
ignorant of the fact that, in pursuance of an order 
of the Lord Chancellor, the action had, with others, 
been transferred from one judge of the Ch. Div. 
to another, & had therefore only watched the list 
before the former judge : — Held : the solr. had 
been guilty of gross negligence. — B urgoine v. 
Taylor (1878), 9 Ch. D. 1 ; 47 L. J. Ch. 542 ; 38 
L. T. 438 ; 26 W. R. 568, C. A. 

Annotations: — Retd. Canadian Oil Works Corpn. v, Huy 

(1878), 38 L. T. 145; Higbton v. Trehemo a878), 48 

L. J, 0. JL 107 ; Bracken v. Gilpin, [1921] W. N. 274. 

905. Failure to watch court list.] — Bur- 

goine V. Taylor, No. 904, ante. 

906. — — Failure to Inform client of offer of 
compromise.] — If an attorney who is conducting a 
cause do not communicate to his client an offer of 
compromise made by the other party, but go on 
with the action to put costs in his own pocket, he 
cannot after that charge his client witli the costs 
incuiTod ; but as it is tlie duty of an attorney to 
communicate such an offer to his client, it must be 
presumed that ho ilid so till the contrary is shown. 
— Sill v. Thomas (1839), 8 C. & P. 762, N. P. 

907. Compromising action — Failure to 

ascertain amount of damage.] — Wraight v. 
Johnston, No. 574, ante. 

908 . Without consent of client — 

Where for benefit of client.] — An attorney retained 
to defend an action is not guilty of actionable 
negligence if ho enters into a compromise without 
the consent of his client, provided he acts bond 
fide & with reasonable care & skill, the com- 
promise is for the benefit of tbe client, ^ & is not 
made in defiance of liis express prohibition.— 
Chown V. Parrott (1863), 14 C. B. N. 8 . 74 ; 2 
New Rep. 127 ; 32 L. J. C. P. 197 ; 9 Jur. N. 8. 
1290 ; 11 W. R. 668 ; 143 B. R. 372 ; eith nom. 
Ohoun V. Parrott, 8 L. T. 391. 

Annotations: — Apld. Prestwick v. Poley (1805), 18 C. B. 

N. S. 806. Oonsd. lie Newen, Oarruthers v. Newen, 

liy03] 1 Ch. 812. Apld. Welsh v. Roe (1918), 87 L. J. 

K. B. 520. 

909. ,] — It does seem rather ex- 

travagant that a Scottish law agent should be 
accused of negligence & want of skill, because in 
advising the liquidators as to the terms of a com- 
promise, he accepted the law laid down by the 
same judges who had the control of the liquidation 
&> whose sanction to the compromise was requisite 

H 
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sect. 2, B. (c) i., ii.. Hi. do iv. & ((f).] 

(Lord Watson).— Blair v. Assets Co., [1896] 
A. C. 409 ; 12 T. L. 11. 409, H. L. 

910. Failure to inform client’s partners of 

state of action.] — Tomlinson v. Broadsmith. No. 
860, ante. 


ii. Instructing Counsel. 

911. Liability for failure to Instruct counsel.] — 

K. V. Tew (1762), Say. 50 ; 96 E. R. 800. 

1 051 ; Dlxou 

V. Wilkinson (1869), 4 Drew. 614. 

- — .]— If a cause, which is meant to be 
defended, is called on, & tried, as an undefended 
cause, in consequence of deft.’s attorney neglecting 
to deliver iiis briefs the ct. will grant a new trial, 
compelling deft.’s attorney to pay the costs, as 
attorney & client, out of Ida own pocket. — 
De Roufigny V. Peale (1811), 3 Taunt. 484 ; 128 
E. R. 192, 

Aniwtation Watson v. Reeve (1838), 6 Scott, 783. 

913. - .] In an action against an attorney 

for negUgently conducting a cause, by neglecting 
to instruct any counsel to appear before the action 
was called on for trial, it appeared that pltf.’s 
counsel appeared at the trial, of tlie cause with a 
brief, & caUed the attorney & the witnesses, &, 
^on receiving no answer withdrew the record : — 
Held ; the evidence established the alleged com- 
plaint, that deft, had not instructed coimsel ; for, 
by the term “instructing counsel” was to be 
understood properly instructing 1dm, so as to 
enable him efficiently to discharge his duty. — 
Hawkins v. Harwood (1849), 4 Exch. 603 ; 7 
Low. & L. 181 ; 19 L. J. Ex. 33 ; 14 L. T. O. S. 

o« 


914. Brief delivered too late.] — Culmer 
v. IIOPKINSON (1850), 15 L. T. O. 8. 205. 

~ — ‘J — ^ Nicuotj^on V. Morgan 
(1854), 23 L. T. O. 8. 176. 

916. .1 — ^Where a cause was called on in its 

turn for trial, Sc no attorney being present, & no 
counsel instructed, on behalf of pltf., he was non- 
suited, the ct. granted a new trial, on payment of 
the costs of the day by the attorney for pltf. out 
of Ids own pocket, together with tJie costs of the 
apjdioation, to deft. — Townley v. Jones (1860), 

290 ; ff Jur. N. S. 

1159 ; 141 E. R, 1177. 

Uolden v, Holden & I’earson (1910), 

J. • Xj* o07f 


being intimated by the judge, shortly before the 
rising of the ct., that he would take two short 
cases, the counsel for pltf. applied to have this 
case taken, on the ground that it was a short cause, 
whereupon it was called on, & deft.’s counsel not 
being in ct., pltf. obtained a verdict. Upon an 
application subsequently to set aside the trial, on 
the ground that it was improperly taken out of its 
turn in the absence of deft., the ct. refused to 
interfere, holding that it was competent to the 
judge to take the causes in any order he thought 
most convenient, & it was the duty of the legal 
advisers of the deft, to have been present. — 
CoTTAM V. Banks (1847), 2 New Pract. Oas. 13 ; 1 
Saund. & C. 302 ; 8 L. T. O. 8. 347 ; 11 Jur. 148. 

920. With witnesses.] — Godefroy v. 

- ante. 

— Hawkins v. TIabwood, No. 

913, ante. 

922. .] — In an action by attorneys for 

the costs of a defence, which failed, they having 
been absent on the day of trial, & some of the 
witnesses consequently not being in ct. : — Held : 
they were entitled to recover, notwithstanding 
the verdict had passed against their clients, defts., 
unless the jury thought that the absence of the 
witnesses had caused the loss of the verdict, & so 
made pltfs.’ services wholly valueless. 

It was the duty of pltfs. to have been present in 
ct., either in person or by their clerk, to marshal 
the witnesses, & answer the questions of counsel. 
But the question is, what was the real consequence 
of their absence, & whether it made all their 
services valueless ? If not, it merely disentitled 
them to the costs of that day’s attendance, to be 
disallowed on taxation. In that case find for 
pltfs., subject of course to taxation (Bramwell. 
B.).— Dunn v. Uallen (1861 ), 2 F. & P. 642, N. P. 

923. & hear verdict delivered.]— When a 

jury retire to consider of their verdict, the attorneys 
of the parties ought to remain in ct. to hoar it 
delivered. — Dauntijey v. Hyde (1841 ), 6 Jur. 133. 

924. — — Before arbitrator.] — Swannell v. 
Ellib, No. 1059, post. 

iv. Matters relaimg to Evidence. 

925. Duty to have original documents in court.] 
— It is the duty of solrs. to have the original 
documents in ct. at the hearing. — G aujmore v. 
Gili. (1856), 27 L. T. O. 8. 279; 4 W. R. 773, 

L. JJ. 


iii. Attendance at Trial. 

917. Duty to attend trial.] — K. v. Tew (1752) 
Hay. 50 ; 96 E. R. 800. 

Arint^ipm Refd. lie Jonoa (1819), 1 Chit. 651 
V. VVllkinson (1859), 4 Drew. 614. 

.]--Levy V. White (1846), 8 

919. 


Dlxoi 

L. T 

, ^ ^ ^ -.]— Every cause in the list of the day 

ought to be considered by the parties as the firsi 
cause, & they should be prepared accordingly. A 
cause was called on as undefended, whereupoc 
deft. 8 couMel interposed, & stated that it wag 
Uefended, & the case was accordingly ordered to 
place. It being in the list tor trial on the 
litn inst. it could not nave been reached on that 
day m the ordinary course of things, but on its 


926. Duty to use care in selection of witnesses.] 

— ^i\n attorney employed to conduct an action is 
bound to use due & proper oaro in the employment 
of persons whoso evidence is material in the cause 
to prepare themselves to give such evidence 
(Martin, B.). — Merger v. King (1859), 1 P. & P. 
290, N. P. 

927. Liability for negligence — Failure to procure 
attendance of witnesses.] — Where an attorney for 
pltf. suffered the case to be called on without pre- 
viously ascertaining wliether a material witness, 
whom pltf. had undertaken to bring into ct., had 
arrived, in consequence of which pltf. was non- 
suited. In an action against him for negligence ; — 
Held : it was properly loft to the jury to say 
whether he had used reasonable care in conducting 
the cause ; & the jiu*y having found in the negative, 
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PART IV. SECT. 4, SUB-SECT. 2.— 
B. (c) iii. 

917 i. Duty to attend trial .] — It is the 
duty of tho attorney & counsel In a 
cn\ise to attend untU the ottso Is dis- 
posed of, — B owks v. StrruEnLA.Ni> 
(1842), 4 N. 13. n. (2 Kerr) 1.— CAN. 

917 Ii. .] — Jones v. Botsfotid 


(1877), 1 r. & B. 581.— CAN. 

PART IV. SECT. 4, SUB-SECT. 2.— 
B. (o) iv. 

o. MabilUy for negligence — Failure 
to 'procure attendance of vntneases .] — 
Wade r. Ball (1870), 20 0. P. 802.— 

CAN. 
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the ot. refused to disturb the verdict. — R eece v. 
Right (1821), 4 B. & Aid. 202 ; 106 B. R. 912. 
Annotation : — Reid. Doormaji v. Jenkins (1834), 2 Ad. & El. 

266. 

928 . — — .] — The father of a party to a 

cause was a material witness. The attorney did not 
serve him with a svbpoona, but he was told that 
he must attend the trial on the following day. 
The verdict was lost in consequence of his non- 
attendance. The ct. held that the attorney had 
not been guilty of such negligence as that an action 
would lie against liim. — P eice v. Buleen (1824), 
3 L. J. O. B. K. B. 39. 

929 . Failure to produce proper record of 

Judgment.] — Godefkoy v. Daeton, No. 864, ante. 

930 . Omission to examine documents re- 

ceived from Judge’s clerk.] — The depositions of 
foreign witnesses were handed to deft.’s attorney's 
clerk, by the judge’s clerk, for the purpose of being 
used at the trial. A material document, however, 
was omitted. This was not found out until at the 
trial : — Held : the attorney’s clerk was not bound 
to examine the papers given to him by the judge’s 
clerk, &, therefore, the omission was not occasioned 
by his ncgUgence. — P owees v. Haiigeeaves (1860), 
15 L. T. O. 8. 207. 

931. Mistake in examination of witnesses.] 

— In a cause, commenced by information, relator’s 
solr. intending to cross-examine two defts., who 
had previously been examined in chief on behalf 
of a co-deft., such defts. were, by mistake, ex- 
amined upon interrogatories for the examination 
of witnesses in chief on the part of the informant &, 
by reason of this mistake, the information was 
dismissed with costs : — Held : the mistake was 
crassa negligentia on the part of the solr. & dis- 
entitled him to recover any portion of his bill of 
costs. — S tokes v. Thumper (1855), 2 K. & J. 
232 ; 25 L. T. O. 8. 140 ; 3 W. K. 603 ; 69 E. R. 
760 ; compromised on appeal, 3 W. II. 616, L. ,TJ. 

Annotations; — Coiud. He Nolaon & Hastings (1886). 30 Ch. 

I). 1. Reid. Re Cartwright (1873), L. K. 16 Eq. 469. 

Re Hall & Barker (1878), 47 L. J. Ch. 621 ; He Ih.mor & 

Haslam, [1893] 2 Q. B. 286. 

932. ^ Failure to call witness.] — (1) In an 

action against an attorney, alleging that he was 
retained to conduct the defence of pltf. on a 
criminal charge, & that througli his negligence 
pltf. was convicted, not alleging that he was 
innocent : — Held : pltf. to recover more than 
nominal damages must prove that he was con- 
victed mainly through deft.’s negligence, & the 
negligence charged being, not taking the proofs of 
witnesses who were in ct. ready to be examined, 
but whom the counsel, on pltf.’s own statement, 
did not wish to call, & whom pltf. did not insist 
on calling. 

In all cases counsel are responsible for the calling 
or not calling witnesses (Poeeock, O.B.). 

(2) An attorney is liable to an action for any 
misconduct, or miscarriage, which arises from his 
negligence (Poeeock, C.B.). 

(3) Negligence is nothing without damage (PoL- 

V. lStwis (1861), 2 F. & F. 
407, N. P. ; subsequent proceedings, 7 H. «& N. 367. 


(d) After Trial. 

933. Duty as to Judgment.] — It is the duty oi 
pltf. 8 attorney to see that the judgment ie 
^ docketed. — Doe d. Barron v. Purchas 
(1836), 2 Har. & W. 60 ; 6 L. J. K. B. 148. 


934. Duty as to drawing up rule.]— It is the 

duty of the attorney to see that the rule is properly 
drawn up {per CuR.). — ^B eixis v. Wright (1843), 
1 L. T. O. 8 . 168. 

935. Liability for negligence— Failure to pay 
over amount received as damages.] — A declaration 
in assumpsit stated, that deft, was an attorney, & 
that, in consideration that pltf. would retain liim 
as such attorney to conduct an action of tort at 
the suit of B. against L., deft, promised to fulfil 
his duty as such attorney, in & about prosecuting 
the action, & recovering damages ; that deft, did, 
imder the retainer, commence an action against 
L., in which judgment was recovered against him 
for £56 ; that deft, afterwards, as such attorney 
as aforesaid, for obtaining satisfaction of the 
damages, sued out afi. fa. against Ij., to which the 
sheriff returned that he had levied £9, part of the 
damages, & nulla bona as to the residue ; that 
deft., as such attorney as aforesaid, for obtaining 
satisfaction of the said residue, issued a ca, sa. 
under which L. was imprisoned, & paid the residue 
of the damages to the gaoler, who paid the same 
to deft., as such attorney as aforesaid ; & that, 
before he received same, he sent, as such attorney 
as aforesaid, to the gaoler a discharge of L. out of 
custody, by virtue whereof ho was discharged. 
Breach, that, although deft, received the damages, 
& pltf. paid to him, as such attorney as aforesaid, 
his coats of prosecuting the action, he did not pay 
over to B. or pltf., the residue of the damages : — 
Held : this declaration was bad, on special de- 
murrer, for not showing distinctly that the money 
was received by deft., under his original retainer 
by pltf., in the action against L. — Bevins v. 
Hueme (1840), 15 M. & W. 88 ; 3 Dow. & L. 722 ; 
16 L. 3. Ex. 226 ; 6 L. T. O. 8. 07 ; 153 E. R. 
773. 

Annotation . — Reid. Butler v. Knight (1867), 16 L. T. 621. 

936. Failure to attend before master.] — 

Where the master reported that ho had summoned 
the parties to proceed before him, & that they had 
neglected to do so, & that he was unable to prosecute 
a reference ; & it appeared that the default was 
occasioned solely by negligence of the solr. His 
Honour directed the reference to proceed in 
chambers, & ordered the solr. personally to pay the 
costs occasioned thereby.— -lii pee y lu Tipeady 
(1856), 24 L. T. O. 8 . 296 ; 3 W. K. 276. 

937. Omission to move for new trial — 

Without instructions.] — No action lies against an 
attorney for negligence in the conduct of a case 
at Nisi Prius upon mattors within the province of 
counsel, nor for omitting to move for a new trial 
without instructions so to do. — F ray v. Foster 
(1850), 1 F. & F. 681. 

938. Failure to Issue execution.] — Primd 

facie, it is the duty of an attorney who has re- 
covered a verdict for a client, pltf. in an action, to 
issue execution ; & at all events, if desh’od to do 
so. If told at the time when retained, that his 
client has no money for costs, he cannot demand 
payment of costs incurred before issuing execution ; 
nor, it should seem, in any case, can he demand 
more than the costs of issuing execution. But to 
maintain an action for negligence against him, for 
his not issuing execution, he deeming it not 
desirable to do so, there must be some evidence 
that it was desirable or for the benefit of pltf. 
to do so : as that ho did not make due inquiries 
that debtor could pay, etc. In such a case the 


PART IV. SECT. 4, SUB-SECT. 2. — 

B. (d). 

983 i. Rviy as to jadament,] — 

13), 22 U. C. R. 


933 ii. — — \ solr. Is IJablo In 
to his client for neglecting to 
obey Instructjons to roaster a judg- 
ment & thereby precluding the client 
from recovering the amount of his 


Judgment debt. — IIiitt v. Pun Pong 
(1890), 18 S. C. H. 290.— CAN. 

938 1. lAabilityfor negligence — Failure 
to issue execution .] — PunLipa v. Demp- 
sey (1859), 18 U. C. R. 177.— CAN. 
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attorney is liable for the amount, if any, which 
the jury think execution would have realised for 
his client. — H arkington v. Binns (1803), 3 F. & 
P. 942. 

Annotation : — Refd. Butler r. Kuigbt (1867), 15 W. R. 407. 

030. Omission to provide for continuance 

of receiver.] — Cruse v. Smith (1879), 24 Sol. Jo. 
121, C. A. 

C. In Non-Contentious Matters. 

(a) In General. 

040. Liability for acts consequential on obscure 
order of court.] — Laidler v . ELUO'rr, No. 847, 
ante. 

041. Preparation of warrant of attorney — 
Failure to provide for risk of death of one of 
parties.] — KEnT.E v. Wood, No. 848, ante. 

942. Defect in attestation.] — A waiTant 

of attorney was attesUxl in the following form 
“ Signed, sealed, & deUvered by J. A., in niy 
presence, & I subscribe myself as attorney for tlio 
said J. A., expressly named by him to attest his 
execution of these presents ” :• — Held : insullicient ; 
but, assuming such attestation to be bad, it was 
not such gross negligence as to preclude the 
attorney of the creditor from recovering his charges 
in respect of tlie warrant of attorney, it having 
been set aside as defective. — Elkington v. 
Holland (1842), 1 Dowl. N. S. 043 ; 9 M. & W. 
059 ; 11 L. J. Ex. 273 ; 0 Jur. 374 ; 152 E. It. 
278. 

Annotations : — Refd. Everard v. Popplcton (1843), 5 Q. B. 
181 : Kulght V. Hasty (1843), 12 L, J. g. B. 293 ; Lewis 
V. Kousiniton (1846), 2 C. B. 463 ; Hunter v. Caldwell 
0847), 9 L. T. O. S. 73 ; Stokes v. Trumpor (1855), 2 
xC* Sc J. 232. 

943. Liability for loss of clients deed.] — An 

attorney with whom deeds are deposited in order 
to enable liim to obtain money for the party 
depositing, is boimd upon inquiry by his client to 
inform him where such deeds are. 

An attorney with whom deeds are deposited 
places them without liis client’s knowledge in the 
hands of a party from whom he has borrowed 
money for his client. The attorney is afterwards 
unable to inform his client where the deeds arc. 
He is chargeable with having mislaid such deeds. — 
WiLMOTT V. Elkington (1833), 1 Nev. & M. K. B. 
749 ; 2 L. J. K. B. 103. 

944. .] — If an attorney who has received 

his client’s deed to keep for him, loses it, & notliing 
appears respecting the cause of the loss, he is 
liable to an action of detinue on the part of his 
chent. — Reeve v. Palmer (1859), 5 O. B. N. S. 
84 ; 28 L. J. O. P. 168 ; 5 Jur. N. S. 916 ; 7 W. R. 
325 ; 141 E. R. 33, Ex. Ch. 

Annotations : — Mentd. Goodman v. Bnyoutt (1862), 2 B, & S. 
1 ; Wilkinson v. Verity (1871), L, R, 6 C. P. 206 ; Bnllon 
V. Swan Electrio Enfirravlng Co. (1907), 23 T. L. R. 258 ; 
Goldman v. HIU. [1919] IK. B. 443 ; City of Boroda v. 
Hall Line (1926), 42 T. L. R. 717. 

945. Duty to explain documents to be executed 
by client — Purport of covenants — Assignment of 
leaseholds.] — Pltf. being the assi^ee of a term of 
years determinable as to one moiety on the death 
of A., & as to the other moiety on the death of B., 
employed defts. as Ids attorneys on the assign- 
ment of his interest in the premises to one J. 
Defts. permitted pltf. on that occasion to execute 
an assignment containing an absolute «fc un- 


qualified covenant for title, & a covenant for quiet 
enjoyment for the whole term if A. & B. should 
so long live, “ without any lawful let, suit, hind- 
rance, interruption, or denial of pltf., his exors. 
or administrators, or of any other person or persons 
whomsoever”; notwithstanding that they were 
at the time aware that B., one of the ceatuis (me 
vie, had been dead some years, unknown to the 
assignee : — Held : defts. were bound to explain to 
pltf. the consequences that might result to him 
from entering into such covenants ; & the fact 
of pltf. himself being at the time aware of the death 
of B. afforded no answer to an action against them 
for negligence. — Stannard v. Ultatiiornb (1834), 
10 Bing. 491 ; 4 Moo. & S. 359 ; 3 L. J. 0. P. 307 ; 
131 E. R. 985. 

946. Levying fine.] — Bulk ley v. Wil- 

FORi), No. 1009, post. 

947. Composition deed.] — A debtor 

entered into a compromise with certain creditors, 
among whom was his solr., who called the meeting 
of creditors, attended the same, & prepared the 
deed of composition. The creditors, & among 
them the solr., executed the deed. In the deed 
was contained a covenant by debtor to assure his 
life forthwith, & keep it assured during three 
consecutive years for £1,500, a sum equal to which 
was covenanted by debtor to be paid to the 
trustees for division among the creditors, by 
montldy payments, or otherwise as the trustees 
might require. It was also provided, that, if 
debtor should fail in any payment covenanted to 
be made, or in assuring or keeping assured his life 
according to his covenant the deed should be void. 
Them was a private agreement between debtor & 
the solr., that, notwithstanding the deed, the latter 
should be paid his debt in full. Debtor did not 
assure his life till a year after the deed, when he 
paid £500, the amount covenanted to be paid witliin 
that period, & assured his life for £1,000, all that 
was then due. The pohey was deposited with 
one of the trustees. Two other instalments were 
subsequently paid to the trustees, according to 
the terms of the deed. The solr. subsequently 
brought an action against debtor for his whole 
demand. On a bill, filed by debtor, for an injunc- 
tion to stay all proceedings in the action : — Held : 
it was the duty of the solr. to explain to debtor, or 
to ascertain whether he imdorstood the legal & 
equitable obligations imposed by the deed, & 
the soh’. would not bo allowed, in a ct. of justice, 
to say, that he had believed that an assurance for 
£1,500 had been effected. — Watts v. Hyde (1846), 
2 Coll. 368 ; 6 L. T. O. S. 410 ; 10 Jur. 127 ; 63 
E. R. 774 ; subsequent proceedings (1847), 2 Ph. 
406. 

Annotations: — Mentd. Kine: w. Corke (1875), 1 Ch. D. 57 ; 

Roe V. Davies (1876), 2 Ch. D. 729 ; Noborg Explosive 

Co. V. Jones (1880), 49 L. J. Ch. 726. 

948. Deed of gift.] — Voluntary deed by 

which an aged woman conveyed away all her 
property absolutely & at once, set aside after 
her death at the instance of volunteers, because 
the solr. who prepared it had not sufficiently 
explained the distinction between a deed & a 
will, nor had pointed out to her that she might 
reserve a life estate, or dispose of her property by 
will, thereby reserving the benefit of it during her 
life. — Anderson v. Elswortu (1861), 3 Giff. 
154 ; 30 L. J. Ch. 922 ; 4 L. T. 822 ; 7 Jur. N. 8. 
1047 ; 9 W. R. 888 ; 66 E. R. 363. 

Annotation: — Refd. Coutte v. Acworth (1869), L. R. 8 Eq. 
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949. — Will.] — I should say it is the practice 
of aolrs. either to read over the wlxole instniment 
or to read & explain clause by clause the effect 
that each clause would have (Sm J. Hahtnen). — 
Morrell v. Morrell (1882), as reported in 7 P. D. 
68 ; 61 L. J. P. 49 ; 46 L. T. 485. 

Annotations : — Mentd. In the Goods of Boehm, [1891] P. 247 ; 
Collins V. Elstone, [1893] Ih 1 : Gomett-Botfleld t>. 
Gamott-Botfleld, [1901] P. 335 ; Karimaratno v. Fordl- 
nandua, [1902] A. C. 406 ; Gregaon v. Taylor, [1917] P. 
25G ; In the Estate of Beech, Beech v. Public Trustee, 
[1923] P. 40. 

.] — See Sect. 3, sub-sect. 5, ante. 

960. BUI Of sale — Liability for false state- 

ment In document.] — Semblc : a solr. who stated 
in the attestation clause to a bill of sale that he 
had explained the effect of it to the grantor when 
he had not in fact done so, would bo hable to civil 
& penal consequences . — Re Haynes, Ex p. 
'National Mercantile Bank (1880), 15 Ch. D. 
42 ; 49 L. J. Bey. 62 ; 43 L. T. 36 ; 44 J. P. 780 ; 
28 W. R. 848, O. A. 

Annotations: — Refd. He Roper, Ex p. Holland (1882), 21 
Ch, D. 543. Mentd. Credit v. Potta (1880), (5 Q. B. 296 ; 
Be Parker, Ex p, (Sharing Cross Advance & Deposit Bank 
(1880), 16 Ch. D. 35 ; Re Rogers, Ex p. Challinor (1880), 
16 Ch. D. 260 ; Hamilton v. Chaine (1881), 7 Q. B. D. 
319 ; Seal v. Clarldgo (1881), 7 Q. B. D. 516 ; Re Spindler, 
Er p. Rolph (1881), 19 Ch. D. 98 ; He Cowbuni, Ex p. 
Firth (1882), 19 Ch. D. 419 ; Re Chapman, Ex p. Johnson 
(1884), 26 Ch. D. 338 ; Throssell v. Marsh (1886), 63 L. T. 
321 ; Richardson v. Harris (1889), 22 Q. B. D. 268 ; lie 
Smith, Ex p. Tarbuck (1894). 72 L. T. 59 ; Barron v. 
Potter, Potter «. Berry (1914), 84 L. J. K, B. 761 ; Parsons 
V. Equitable Investment Co.. [1916] 2 Ch. 527. 

Liability tor costs on neglect of duty.] — See 

Part X, Sect. 4, post. 

951. Duty to investigate suspicious trans- 
actions.] — It is to be assumed that legal advisers, 
in discharge of their duty to their client, investi- 
gate suspicious transactions, & satisfy themselves 
before they afiprove them that it is for the client’s 
benefit to confirm them. — D e Montmorency v. 
Devereux (1840), 7 Cl. & Fin. 188 ; West, 64 ; 
4 .Tur. 403 ; 7 E. H. 1039, H. L. 

962. Duty on taking Instructions — Drawing up 
will — Duty to see client.] — W rench v. Murray 
( 1843), 3 Curt. 623 ; 1 L. T. O. S. 412 ; 7 Jur. 705 ; 
163 E. R. 846. 

953. .] -Wallis v. Maugiian, No. 809, 

ante. 

954. Duty to explain effect of proposed 

transaction.] — A nderson v. Elswortii, No. 948, 
ante. 

955. Liability for transacting business In doubt- 
ful manner — Where right manner obvious — Notes 
sent Instead of bills.] — I jEvy v. Spyers, No. 879, 
ante. 

966. FaUure to make agreement under seal — 
Payment of annuity .] — Semble : an attorney who 
receives instructions to prepare a security for the 
liayment of an annuity to a woman in consideration 
of past cohabitation, is guilty of actionable negli- 
gence if he do it by a more agreement only, not 
under seal. In such a case, the judge told the 
jury that every attorney is bound, under pain of 
being made responsible in an action, to bring a 
fair & reasonable amount of care & skill to the 
performance of his professional duty, without 


defining what is a fair & reasonable amount of skill : 
— Held : no misdirection. — P arker v. Rolls 
(1854), 14 C. B. 691 ; 139 E. R. 284. 

957. Duty In dealing with public company.^ — 
Semble : it is a breach of duty in a solr., for which 
he may justly be blamed, if, in dealing with a 
pubhc co., ho places the smallest reliance on any 
representation of any agent of the co. as to its 
future acts. A solr. dealing with a pubhc co., 
ought never to be satisfied with anything than the 
most solemnly executed agreement of the com- 
pany. — L eominster Canal Navigation Co. v. 
Shrewsbury & Hereford Ry. Co. (1857), 3 

K. &J. 054 ; 20 L. J. Ch. 764 ; 29 L. T. O. S. 342 ; 
3 Jur. N. S. 930 ; 5 W. R. 808 ; 69 E. R. 1272. 

Annotation : — Mentd. Bateman v. Mld-Waloe Ry., National 

Dlsommt Co. v. Same, Ovoreiid, Gumoy r. Same (1866), 14 

W. R. 072. 

958. Duty as to drawing up settlement — In- 
sertion of power of revocation.] — Semble : it is the 
duty of a solr. preparing voluntary deed to insert 
a power of revocation, unless the donor deliberately, 
& with full knowledge of the consequences, refuses 
to have such a power inserted. — Coutts v. 
Acwortii (1869), L. R. 8 Eq. 558 ; 38 L. J. Ch. 
694 ; 21 L. T. 224 ; 17 W. R. 1121. 

Annotations: — Befd. Phillips v. MuIlInKS (1871), 7 C^. App. 

244 ; Baker r. Loader (1872), L. R. 16 Eq. 49 ; Welman 

V. Welman (1880), 15 Ch. D. 570. 

959. Negligence causing rectification.] — 

Pltf., a widow with children, being possessed of 
property left by her first husband, married, & 
marriage articles were prepared upon instruc- 
tions given by the intended husband the night 
before the marriage, by which the wife’s property 
was limited in the first instance to him for life. 
The bill was filed by the wife to rectify the settle- 
ment against the husband & the solr. who prepared 
the settlement. The Vice-Chancellor held that 
upon the evidence, the limitations were contrary 
to the intention of pltf., «Sc that the husband, having 
undertaken as agent for the wife to have a settle- 
ment prepared, was bound to have such a contract 
prepared as the ct. would sanction, such con- 
tract would give the wife the first life estate in 
her own property, A decree was therefore 
made to rectify the settlement. Tlio husband, 
& the solr. who prepared the settlement, who in 
the view of the Vice-Chancellor had failed in liis 
professional duty, & had by his neglect & miscon- 
duct caused the litigation , wore ordered to pay the 
costs of tlie suit : — Held : as he had not been 
guilty of participation in a fraud, but at most only 
of a blunder for which the remedy was an action 
for i>rofe8sional negligence, there was no juris- 
diction to order him to pay the costs of the suit. — 
Clark v . Qirdwood (1877), 7 Ch. D. 9 ; 47 

L. J. Ch. 116 ; 37 L. T. 614 ; 26 W. R. 90, C. A. 
Annotation : — Refd. Lovosy v. Smith (1880), 15 Ch. D. 055. 

960. Retention of sufficient assets to pay 

debts.] — 1 do not wish to cast any reflection on the 
solr. ; solrs. are not necessarily very good business 
men. But I must say that, if that statement had 
been made to me, I should have said that the 
settlor had not kept out of the settlement assets 

r. Erroneous opinion.] — An attorney 
Jfl not rosponsiblo, as for a fraudulent 
broach of duty, for an erroneous opinion 
on a will. — A xexandeh v. Smaui- & 
Gowan (1846), 2 U. O. R. 298.— CAN. 

t. Liability for wrongful arrest.] 
Pltf.’s attorney, acting as pltf.’s agent, 
& arresting deft, on his own affidavit, 
on a verdict being rendered against 
him for a malicious arrest, cannot 
deduct the amount of the verdict 
against himself from the amount 
received by him from pltf . — Hr 


949 1 . 


Will.] — Solr. called in to 


' r J XU 

prepare a will does not discharge his 
duty by simply taking down & ^ving 
expression to the words of testator, 
without being satisfied by all available 
means the testamentaiT capacity 
exists & is being freely & Intelligently 
exero^d. — Murphy v. Lamphikb 
287 : 6 O. W. N. 
238 ; 32 O. L. R. 19 : 7 O. W. N. 45 ; 
20 D. L. R. 906.— CAN. 

777Z.. d — L ysaght v. 

McGrash (1882), 11 L. R. Ir. 142.— IR. 


949 Hi. — . 1 —Clery e. Barry 

(1887), 21 L. U. Ir. 152.— IR. 

p. Voluntary settlement.] — 

Horan v. MacMahon (1886), 15 L. R. Ir. 
471 ; 17 L. R. Ir. 641.— IR. 

957 i. I>uty in dealing with public 
company.]— Be Dublin Brewery Co., 
Ex p. Cox (1884), 13 L. R. Ir. 174. — 
IR. 

q. Failure to register deed of assign- 
ment. ] — Re Kibohner’s Trustees 
(1865), 6 N. S. W. S. C. R. (L.) 346.— 
AUS. 
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aect. 2, C. (a), (b) & (c).] 

sufficient to enable him to pay all his debts without 
the aid of the property comprised in the settle- 
ment (Jessel, M.K.)- — Butterworth, Ex p. 
Russell (1882), 19 Ch. D. 588 ; 51 L. J. Ch. 521 ; 
40 L. T. 113 ; 30 W. R. 584, C. A. 

Annotations : — Mentd. Be Ridler, Ridlor v. Rldler (1882), 52 

L. J. Ch. 343 ; Re Holden, Exp. Cffloial Receiver (1887), 

30 Q. B. D. 4.1 ; Be Brlege Sc Spicer, [1801] 2 Oh. 127 ; 

In the Estate o/ Plant, Wild v. Plant, [1926] P. 139. 

061. Liability for acting on information given 
by client.] — A solr. was consulted by a lessee of 
premises with reference to the building of a wall, 
to the erection of which on the demised premises 
his lessor objected. The lease was shown to the 
solr. The solr. made no inquiries as to whether 
there was any objection to building the wall, 
other than what might be contained in the lease. 
The land was subject to a restrictive covenant 
against any such erection in favour of the original 
vendors of the freehold, & the wall, after erection, 
had to be pulled down : — Held : the solr. had been 
guilty of no negligence. — Pi ™ an v. Francis 
(1884), 1 Cab. & El. 355. 

962. Failure to give notice of appointment of 
new trustees — New trustees of settlement of rever- 
sionary interest — Notice to original trustees of 
fund.] — In order to perfect the title of an assignee 
of an equitable interest in trust funds notice of the 
assignment must be given to the trustees of those 
funds. Therefore, if now trustees have been 
appointed in a settlement of a reversionary interest 
of funds bequeathed in trust under a will, «Sc the 
person wlio has acted as solr. to the new trustees 
from the date of their appointment fails to give 
notice of the appointment to the trustees of the \iill, 
& loss is thereby caused to the settlement fund, 
the solr. is liable to an action of negligence at the 
suit of the new trustees. In such a case the right 
of action arises from a breach of contract, & there- 
fore, Stat. limitations runs in favour of deft, from 
the date of the breach of duty, i,e. from the time 
when the notice should have been given. — 
Bean v. Wade (1885), 2 T, L. 11. 157, C. A. 

Annotation ; — Reid. Blyth v. Fladgate, Morgau v. Blyth, 

Smith r. Blyth, [1891] 1 Ch, 337. 

Action for negligence.] — Sec Sub-sect. 2, E., 
post. 

(6) Investments. 

963. Knowingly taking worthless security.] — 

R. V. Bennet (1754), Say. 169 ; 96 E. R. 841. 

Annotations : — Reid. Re Jones (1819), 1 Chit. 651 ; DLvon 

V. Wilkinson (1859), 7 W. R. 351. 

964. Recommending purchase of Invalid security 
— Annuity — Recovery by solicitor over against 
grantor.] — Where an annuity has boon made void 
by reason of a defect in the memorial, & the 
attorney who jjrepared the conveyances is sued by 
the grantee for negligence, & a verdict recovered 


against him to the amount of the consideration 
money paid for the annuity, which he paya, he 
cannot recover it over against the gi’antor, in an 
action of assumpsit. — Burdon v. Webb (1797), 
2 Esp. 527 ; 170 E. R. 443, N. P. 

Qes. Invalidity due to subsequent 

ruling of court.] — Compton v. Chandlbss (1802), 
cited in 3 Camp, at p. 19 ; 170 E. R. at p. 1292. 
Annotaiion : — FoUd. Balkle v. Chandloss (1811). 3 Oomp. 17. 

90 S. .] — An attorney employed 

to purchase & prepare the assignment of an 
annuity before the decisions holding that the trusts 
in the annuity deeds must be particularly set forth 
in the memorial, is not liable for negligence in not 
having pointed out to his employer that the 
annuity purchased was void because the memorial 
omitted particularly to specify the trusts of the 
annuity deeds. 

An attorney is only liable for crassa negligentia ; 
& it is impossible to impute that to deft, for not 
discovering a defect in the memorial of an annuity 
which was subsequently held to be a defect upon 
a very doubtful construction of the statute. — 
Batkie V. Chandle.ss (1811), 3 Camp. 17 ; 170 
E. R. 1291, N. P. 

Annotation : — Consd. Piirves t), Landell (1845), 12 Cl. Sc Fin. 

91. 

967. Persuasion of client.] — Tlie extrix. 

of an attorney is liable in case for the negligence 
of her testator, in not making due inquiry into 
tlie vahdity of a security upon which his client 
proposes to advance money. It seems, however, 
that the duty of an attorney is not so strict, but 
that if he is luUed by the assurance of his client 
into a persuasion that the security is good, so as 
to abate his vigilance in the inc(uiry into its validity, 
his liability for negligence is discharged. 

They should be strong facts which are held 
sufficient to absolve an attorney from those duties 

liabilities which the law imposes on him, & the 
benefit of which it is the very object of his employer 
to secure (Abbott, (IJ.). — Wilson v. Tucker 
( 1822), 3 Stark. 154 ; Dow. & Ry. N. P. 30 ; 171 
E. R. 805, N. P. 

Annotations: — FoUd. Davies v. Hood (1903), 88 L. T. 19. 

Refd. Re Koeptner Sc Gloag (1888), 58 L. T. 079. 

968. Recommending Investment in inadequate 
security — Special & general retainer distinguished.] 

— The attorney for a trader in insolvent circum- 
stances, being introduced by him to pltf., a young 
woman entitled to a reversionary interest, with the 
view of obtaining from her an advance of money ; 
& having obtained for her an advance upon the 
security of her roversionai*y interest, upon high 
intiTcst, <fc upon improvident terms, was then a 
party to the loan of it to his client, the trader, 
without any security. The money having been 
lost : — Held : if he was employed by pltf. only to 
obtain her an advance of the money, ho was not 
liable ; but if he was employed by her generally, 
to look after her interests in the entire transaction, 


Boulton, Renaud v. Beown (1851), 
1 P. R. 68.— CAN. 


a. Acting vntturut instructions.] 
Parsons v. Wootion (B. C.) (19P 
13 W. L. R. 321.— CAN. 

b. Solicitor liable for loss.] 
SCHOEN V. MaCDONKU. (U. C.) (191 
18W.L. R. 329.— CAN. 


0 . Failure 
O’Hanlon r. 
I. C. L. B. 161. 


to register deed.] — 
Murray (1860), 12 

— IR. 


d. Failure to obtain counsel’s 
opinion .] — Watt Sc Cohen v. Willis 
(1909). 29 N. Z. L. R. 58.— N.Z. 

e. Ineffectual completion of deed .] — 
Lano V. Stbuthers (1827), 2 Wlla. 
(fc 8, 503.— 19CQT. 


f. Ineffectual security for payment 
o/dc5L]— ^akruthers V. Little (1829), 
7 Sli. (Cfc. of Bess.) 712.— SCOT. 

PART IV. SECT. 4, SUB-SECT. 2.— 
C. (b). 

g. Recommending investment in <n- 
adequaie security.] — Where an attorney 
received money to invest In real estate 
senurlty : — Held: be was liable for the 
want of reasonable care as regarded tbo 
value of the security, not merely in the 
examination of the title. — Peters v. 
Weller (1870), 30 U. C. It. 4.— CAN. 

h. .] — Hamilton v. Lane 

(1890), 25 L. H. Ir. 188,— IR. 

k. .]— Hanlon T7. Field (1902), 

22 N, Z. L. R. 191.— N-Z. 


l. .] — Stewart v. M'Lkan, 

Baird Sc Nehson, [1915] 8. O. 13. — 
SCOT. 

m. Recommending unavdhoriatd in~ 
vedment.] — Ward v. Lewis (1896), 
22 V. L. B. 410.— AUS. 

n. Investing money on inadequate 
security — Evidence of instructions.}-- 
Phelps r. WimoN (1863), 13 O. P. 38. — 

CAN. 

o. Failure to invest — EiabilUy to 
pay interest .] — iie An Attorney (1878), 
7 P. B. 321.— CAN. 

p. Duty to investigate title.] — 
Sanoton V. Morse (1888), 20 N. 8. R. 
(8 R. & G.) 642.— CAN. 

q. investment in valueless security.] 
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& to advise her as to her advance of the money, 
he was liable for negligence in reference to his 
advice such as to advance. — Lanodon v, Godfrey 
(1805), 4 F. & F. 445. 

959. Shares liable to calls.] — In 1881 N. 

acted as soh*. in the formation of a limited co. 
founded for the purpose of purchasing the business 
of H., the price to be payable in fully paid up 
shares, & ho prepared the memorandum & articles. 
The shares were allotted to H., but the contract 
for the sale of the business was not registered. 
Three months later, upon the marriage of Dr. & 
Mrs. F., n. deposited with N. two other persons, 
the trustees of the marriage settlement, the 
certificates for fully paid-up shares, being shares 
received by n. for the sale of his business, to 
secure a debt due to Mrs. F. The certificates 
stated that the shares were fully paid up. In 
1885 the shares were transferred into the names of 
the trustees. The trustees had no actual notice 
that the shares hold by them were shares paid 
to H. in consideration of the sale of his business. 
Upon an application by the liquidator in the wind- 
ing-up of the CO. to make the trustees liable for 
calls : — Held : N. had not been guilty of gross & 
culpable negligence in not ascertaining the truth 
of the representation contained in the certificates. 
—Re Hall (A. W.) & Co. (1887), 87 Oh. D. 712 ; 
57 L. J. Ch. 288 ; 58 L. T. 150 ; 4 T. L. K. 
227. 

Annotaiion : — Refd. Rc Now Chile Gold Mining Co. (1802), 

68 L. T. 15. 

970. Wife assisting husband’s business.] — 

Leaboyd V. Alston, [1918J A. C. 529 ; 57 Sol. .To. 
684, n. L. 

971. Advising trustees as to Investment of trust 
funds — Duty to advise as to scope of trust.] — 

Neil v. Hayavard (1890), 25 L, .To. 357, N. P. 

972. Loss on non-investment.] — Batten v. 
Wedgwood Coal & Ikon Co., No. 1033, post 

Mortgages .] — See Sub-sect. 2, C. (c), post. 

(c) Mortgages, 

973. Duty to Inquire into value of security — 
Solicitor acting according to directions.] — If the 

attorney was dhected only to draw a mtge., it 
would certainly not be a part of his duty to inquire 
into the value of the promiees ; but, if he is en- 
trusted with a sum of money by his client to invest 
on scem-ity, ho is bound to use diligence in inquiiing 
into the value of it ; the case miglit be different 
if he gave his client moans of forming a judgment 
for himself, & acted by his directions (Lord 
Abinger, C.B.). — Green v. Dixon (1837), 1 Jur. 
137. 

974. Where entrusted with Investment of 

client’s money.] — Green v. Dixon, No. 973, ante. 

976. Investment of trust money.] — They 

[his solrs.] were the legal advisers of the trustees 
in the matter & as sucli it was tJieir duty to see 
that the security was adequate in point of value 


& proper in point of form (Stirling, J.). — 
Stokes v. Prance, [1S98] 1 Cli. 212 ; 07 L. J. Ch. 
09; 77 L. T. 595; 46 W. R. 183; 42 Sol. Jo. 
68 . 

976. Duty to see trust mortgage In proper 
form.] — Stokes v. Prance, No. 975, ante, 

977. Wrongful delivery up of title deeds.] — 

W. holding title deeds as an equitable security for 
a debt due to him from N., & being also solr. of S., 
to whom N. owed a sum of money, for which S. 
held other securities ; N. wrote a letter, which 
was left at the office of W., stating that he, W., 
out of the proceeds of the sale of the property, of 
which ho held the title deeds, was to receive the 
amount both of his own debt & of the debt due 
to S ; afterwards W. received from N. the amount 
of his own debt, & without the sanction of S. 
delivered up the title deeds in his possession to N., 
who sold the property, received the purchase- 
money, & did not pay any part of it to S. Semble : 
W. is in point of law liable to S. for any loss which 

S. may thus sustain. — A ttwood v. (1828), 5 

Buss. 149 ; 38 E. R. 984, L. C. 

Annoiatvons : — Mentd. Taylor v. Tabruin (1832), 6 Sim. 281 ; 

Nelthorpe v. Holjfato (1844), 1 Coll. 203 ; Watts v. Hyde 

(1840), 2 Coll. 368 ; Lawton v. Campion (1854), 23 L. J. Cli. 

505 ; Long V. Purves (1862), 15 Moo. P. C. C. 389. 

978. Liability for inadequate security.] — De- 
claration stated that pltf. had contracted with 
B. to lend him the sum of £3,000 at interest ; the 
repayment, with interest, to be secured by a 
warrant of attorney & certain mtges. of freehold 
& leasehold promises, provided they should be 
found to be a sufficient security for the same ; 
that pltf. retained deft, as an attorney, to ascertain 
whether they would bo a sufficient security ; that 
deft, accepted such retainer, & that it became his 
duty to use due care & diligence to ascertain 
whether the warrant of attorney & mtges. would 
be a sufficient security for the repayment of the 
£3,000 & interest. Broach, that deft, did not use 
duo care & diligence in that behalf, but wholly 
neglected so to do, &, on the contrary falsely 
represented to pltf., that the warrant of attorney 
& mtges. would bo a sufficient security for the 
repayment of the £3,000 with interest, whereupon 
pltf. lent the £3,000 to B. ; that they were not a 
sufficient seemity, by reason whereof pltf. had 
wholly lost tlie interest due & payable on the said 
sum of £3,000 amounting to a large sum, to wit, 
the sum of £1,000 & was likely wholly to lose the 
said principal sum of £3,000. At the triiil it 
appeared, that in the year 1814 deft, had been 
retained by pltf. to ascertain whether the warr^t 
of attorney & mortgages were a sufficient security 
for the £3,000 &, interest, & that at that time he 
represented they were so. In the year 1820, the 
interest to that time having been regularly paid, it 
was discovei’ed that the wan'ant of attorney & 
mtges. wore not a sufficient security : — Held : 
the misconduct or negligence of the attorney 
constituted the cause of action. — Howell v. 


(1800), 4 I. II. Eq. 

4 1 y,* — 


r. Jjeponting money in bank — 
Failure of 5an/c. J—BpAm’s Trustee! 

11. iCt. ot Soss. 
104 ; 22 So. L. R. 64.— SCOT. 

. ^ investiyaie paten 

intended as security.] — M'c£urk 
Naismtth, Brodie & M'Farlanb V 
SrawAHT (1887). 16 R. (Ct. of Seas.: 
(H. L.) 1 ; 25 So. L. R. 153.— SCOT. 

ft. Jmw ageni to trustees— Duty k 
%ww«{7n€nf.}— It Is no port 
of the anty of a law acent appolnteU to 
pe factor Sc law agent to tne trustees 


nndor a trust disposition & settlement 
to volunteer his advice to tho trustoos 
that a loan made by testator on personal 
security was not such an investment of 
the trust funds as they were entitled 
to retain, & therefore ho was not liable 
for loss resulting from their retaining 
the investment. — C urrors r. W alkkr’s 
TRUSTE tis (1889), 10 11. (Ct, ot aoss.) 
355 ; 26 Be. L, R. 245.— SCOT. 

b. - .loHNSTONK V. 

Thohburn (1901), 3 F. (Ct. of Sese.) 
497 ; 38 So. L. R. 343 ; 8 S. L. T. 422. 

—SCOT. 

0 . Conflict of interest loitti client — 
iVon-£fwctoswre.]--WEENnAMv, M'Lean, 


Baird & Nbilbon, 11925] S. C. 407. — 
SCOT. 

PART IV. SECT. 4, SUB-SECT. 2.— 
0 . ( 0 ). 

d. Duty to inquire into value of 
security.] — Haldane v. Donaldson 
(1840), 1 Robin. App. 226.— SOOT. 

9 . .] — Stirlino V. Maokknzik, 

Gardner & Alexander (1886), 14 
R. (Ct. of Soss.) 170 ; 21 So. L. R. 
133.— SCOT. 

978 i . lAability for inadequate sc' 
curity.] — Oastleb v. Dill, Smillie 
& WILSON (1886), 14 R. (Ct. of Soss.) 
12; 24 So. L. R. 18.— SOOT. 

978 ii. .J — Glkland V , Brownlie, 
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Solicitors, 


Sect. 4. — Obligations of solicitor towards client : Sub- 
sect. 2, C. (c) & (d).] 

Yotjnq (1820), 5 B. & C. 269 ; 8 Dow. & Ry. K. B* 
14 ; 4 L. J. O. 8. K. B. 100 ; 108 E. R. 97. 

Annotations ; — CJonsd. Blyth tJ. Fladgat^ Morgan v. Blyth, 
Smith V. Blyth, [1891] 1 Oh. 3.37. Eeld. Kc Manby & 
Hawksford, Norton u. Cooper (1866), 26 L. J. Ch. 313 ; 
Hughes v. Twisden (1886), 55 L. J. Ch. 481; Conquer 
r. Boot, 11928) 2 K. B. 336. Mentd. Philpott v. Kelley 
(1835), 3 Ad, & El. 106 ; Smith v. Fox (1848), G Hare, 
386; Ite Trlston (1850), 1 L. M. & P. 74; Violett v. 
Sympson(1857), 27 L, J. Q. B. 138 ; Gibbs v. Guild (1881), 
8 Q. B. D. 296 ; Bean v. Wade (1885), 2 T. L. R. 157 ; 
ife Somerset, Somerset v. Poulett, [1894] 1 Ch. 231. 

979 . Nature of transaction combined agency 

& trust.] — A solr. took ar insufficient security 
for Ms client, & the nature of the transaction 
was such, as in the opinion of the ct., to create 
a case of combined agency & trust. He was 
held personally responsible for the deficiency, <fc 
for the costs of suit. — Craig v. Wat.son (1845), 8 
Boav. 427 ; 60 E. R. 107. 

Annotations; — Distd. Chapman v. Chapman (1870), L. R. 9 
Eq. 276 ; British Mutual Investment Co. u. Cobbold 
(1875), L. R. 19 Eq. 627. Consd. Dooby v. Watson (1888), 
39 Ch. D. 178. Reid. Ciawford v. Crawford (1867), 16 
W. R. 411 ; Banbury v. Bank of Montreal, [1918] A. C. 
626. 

980 . Special retainer.] — Ueclai’ation alleged 
that pltf., at request of defts., retained & em- 
ployed them as attorneys, for fees, etc., to use 
due care in ascertaining the title of R. to lands, 
wMch were to be charged as security for payment 
of £000 by R. to pltf., & to take due care tliat the 
same should be a sufficient secm'ity for payment 
of the £600 by R. to pltf. ; &, in consideration, etc., 
defts. promised pltf. to use due care & diligence in 
& about ascertaining the title of R. to the lands, 
& to take due care that the same should be a 
sufficient security for such repayment of the £600 
by R. to pltf. : — Held : the undertaking of defts., 
as laid, did not comprehend any inquiry into the 
value of the lands. — Hayne v. Rhodes (1846), 
8 Q. B. 342 ; 15 L. J. Q. B. 137 ; 6 L. T. O. S. 295 ; 
10 Jur. 71 ; 116 E. R. 906. 

Annotation: — Reid. Cooper v. Stepbensou (1852), 16 Jur. 
424. 

981 . Trustee acting independently of 
solicitor.] — An attorney having been retained by 
two trustees about to advance trust money upon 
the security of property already mtged,, to sec that 
the security was sufficient & that the proper deeds 
were executed, one of the trustees advanced the 
moneys on the execution of the m(ge. without 
receiving an assignment of the flret mtge. It 
having turned out that there was another previous 
mtge. & the secui’ity proved insufficient : — Held : 
there was no evidence of negligence on the part of 
the attorney, although, by the agreement which 
he had prepared, part of the money advanced was 
to be applied to the redemption of the prior mtge. ; 
it not appearing that deft, was aware of the trustee’s 
intention to act as he did. — Brumbridoe v. 
Massey (1858), 28 L. J. Ex. 59 ; 32 L. T. O. S. 108. 

982. Misrepresentation.] — On the faith 

of certain representations made by his solr., pltf, 
advanced money on a mtge. After the death of 
the solr., pltf. discovered that these representations 
were \mtrue to the knowledge of Ms solr. : — Held : 
no claim having been made against the solr. during 
his life, Ms exors. were not liable to make good 
the loss incurred by pltf. from the mtge. — Young 
V. Walungfobd (1883), 62 L. J. Ch. 590 : 48 L. T. 
756 ; 31 W. R. 838. 


983 . .] — Nocton V. Ashburton 

(Lord), No. 1017, post. 

9g4, Extent of client’s reliance on solicitor.] 

— A solr. in advancing money on mtge. may 
be employed to invest in a particular mort- 
gage, to find securities to be approved by the 
client & then invest the money ; to nnd securities & 
invest the money, the client taking little or no 
part in the business. — Dooby v. Watson (1888), 
39 Oil. D. 178 ; 57 L. J. Ch. 865 ; 58 L. T. 943 ; 

86 W. R. 764 ; 4 T. L. R. 584. ^ 

Annotation: — R^d. Hackney v. Knlgrbt (1891), 7 T. L. R. 

254* 

985. Erroneous valuation by valuer.] — 

A mtgee.’s solrs. noticed on the title very consider- 
able difference in the prices previously paid for 
the property, & pointed this out to the valuers, 
who, notwithstanding, adlierod to their valuation 
on behalf of the mtgeo. The solrs., knowing that 
the intgee. would rely on the opinion of the valuers, 
did not point out to the mtgee. the variation in 
prices : — Held : the solrs. had not failed in their 
duty to the mtgee. — S choles v. Brook (1891), 
63 L. T. 837 ; 7 T. L. R. 214 ; affd. on other 
grounds, 04 L. T. 674, C. A, 

Annotations ; — Reid. Lc Llovro v. Gonld, [1893] 1 Q. B. 491 ; 

Earl V. Lubbock (1904), 74 L. J. K. B. 121 ; Blacker v. 

Lake & Elliot (1912), 106 L. T. 633. Mentd. Dennis v. 

Gould (1892). 9 T. L. R. 19. 

986 . Investment according to direction of 

client.] — Hall v. Tompson (1892), 30 Sol. Jo. 543. 

987 . Solicitor acting for both parties.] — 

In a mtge. transaction in wMch the same firm of 
solrs. acted for both parties, but in which the 
mtgoes., who were trustees, acted on their own 
responsibility, with full knowledge of the value of 
the security, a member of the firm received the 
money intended to be advanced, wMch he paid into 
the firm’s banking account. Two days later he 
presented a cheque of his lirm to the same amount 
at a bank at which the title deeds were deposited 
as security for the mtgors.’ overdraft, & received 
the deeds. The security having proved insuffi- 
cient, it was sought to make the solr., who was 
then the sole surviving member of his firm, respon- 
sible, on the ground that he had advised the mtge., 
& that the money had passed through Ms firm’s 
bank ; — Held : the trustees having acted on their 
responsibility, the solrs. were not responsible ; & 
the fact of the solr. being employed as agent, & 
the money having been paid through his lirm, did 
not make him liable to make up the deficiency. — 
Brinsden V. Williams, [18^14] 3 Ch. 185 ; 63 
L. J. Ch. 713 ; 71 L. T. 177 ; 42 W. R. 700 ; 10 
T. L. R. 671 ; 38 Sol. Jo. 603 ; 8 R. 674. 

988 . Failure to give notice to secure priority.] — 
A law agent employed to prepare an heritable bond 
stated the manner of holding in this way : the 
grantor was taken bound “ to inf eft & seize the 
saidH. & Ms foresaids, on our own expenses, in the 
lands, & othera above disponed, to be holden 
from me, of & under my immediate lawful superiors 
thereof, in the same manner as I hold the same 
myself, & for payment of the same feu duties as I 
pay or am bound to pay therefor.” 

The agent neglected to procure confirmation 
from the superior, in consequence of wMch his 
employer, the grantee, lost his money : — Held : 
this was a public holding, & invalid for want of 
confirmation ; & the agent, having chosen to depart 
from the usual practice of introducing the double 
manner of holding, & having neglected to procui’e 
confirmation, was bound to make good the loss. 


Watson & Becket (1892), 20 R, (Ct, 
of SesB.) 162 ; 30 Sc. L. R. 149. — 

SCOT. 

982 L Misrepresentation.] — A 


who makes to his client untrue 
representations, respectinj? a property 
on which the client Is about to ad- 
vance money, may be compelled to 


make good those representations, even 
though he may have been himself 
misled. — Cleland v. Leech (1856), 
5 I. Ob. R. 478 ; 8 Ir. Jur. 193.--IR. 
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Sccwt, if it had been a mistake in a nice & 
difficult point of law. — Stevenson v. Rowand 
(1830), 2 Dow. & Cl. 104 ; 4 Wils. & S. 177 ; 0 
E. B. 668, H. L. 


Annotations: — Consd. Parvea v. Landell (1845), 12 Cl. & 
Fin. yi. Reid. Hart Sc Hodge v. Frame (1839), 3 Jur. 647. 


939. ,] — Donaldson v. Haldane, No. 1014, 


post. 

990. Failure to detect undisclosed claim — 
Material deed concealed.] — In an action against an 
attorney for negligence in advancing money, 
£120, of a client upon insufficient security, it 
appeared that the mtge. deed did not contain a 
power of sale, & that a third person claimed a 
portion of the property imder a deed, which had 
been kept secret from deft. : — Held : deft, was not 
liable, although some evidence was given of a 
custom to insert such a power in deeds of mtge. 
for small amounts. 

We see no reason for imputing want of skill or 
negligence to deft, in liis character of an attorney 
in taking a mtge. without a power of sale, or for 
not suspecting that a claim would arise to part of 
the land founded on a deed that had been kept 
secret, & of which there was no trace in the title of 
the mtgor. as shown to deft, when the deeds dis- 
closed a valid one (Coleridge, J.). — Bailey v. 
Arraiiam (1849), 14 L. T. O. S. 219. 

991. Taking mortgage without power of sale.] — 
Bailey v. Abraham, No. 990, ante. 

992. Failure to make Inquiries — As to solvency 
of mortgagor.] — Aldts v. Gardner (1844), 1 Car. 
& Kir. rm. 

993. Searches In bankruptcy.] — It 

is tlie duty of an attorney for an intended mtgee. 
to search at the Insolvent (Jt. for tiie purpose of 
learning wliether the intended mtgor. has taken 
the benefit of Insolvent Acts, if there is reason to 
suspect that he has been insolvent, or is or has 
been in embarrassed circumstances. — Cooper v. 
Stephenson (1852), Cox, M. & H. 627 ; 21 L. J. 
Q. B. 292 ; 19 L. T. O. S. 1.55 ; 16 Jur. 424. 

994. .] — Pretty v. Fowke (1887), 3 

T. L. K. 815. 


995. Matters relating to title — Non-production 
of deeds.] — The non-production, in Ireland, of 
title deeds to the solr. instructed to prepare 
a mtge., upon an estate there, will not of 
itself be deemed a proof that the solr. has acted 
fraudulently, or even negligently, so as to affect 
tlio interests of his client. Tlie construction to be 
put upon his conduct does not depend on an 
inflexible ride of law, but upon the circumstances 
of the case. — Aqra Bank, Ltd. v. Barry (1874), 
L. B. 7 H. L. 135, H. L. 


Annotations : — Apld. Leo V. Glutton (1870), 46 L, .T. Ch. 48 ; 
Northern Counties of England Fire Insce. v, Wldpp (1884), 


20 Ch. D . 482. Ccnsd. Kettlevell v. Watson (1884), 20 
Ch. D. 601. Reid. Gamham v. Skipper (1886), .63 L. T. 
940 ; Manners v. Mew (1885), 29 Cfh. D. 725. Oliver v. 
Hinton, (1899] 2 Oh. 264. Mentd. Bradley v. Hlches 
(1878), 38 L. T. 810 ; Re Maokay, Mackay v. Gould, [1906] 
1 Ch. 25. 

998. Failure to examine deeds.] — A., 

having mortgaged his property to B., desired a 
further advance, wliich B. agreed to make. B., 
instructed his solr. to include in the security for 
the fresh advance a small additional piece of land, 
which had been acquired by the mtgor. since the 
first mtge. The solr. neglected to examine the 
title deeds of this small piece of land, when B. 
desired to sell under the powers contained in the 
mtge. deed, it was discovered that they had been 
depositod as security with a prior incumbrancer 
for tlie sum of £46. B. had subsequently to pay 
tills sum to get rid of the charge. In an action 
by B. against his solr. ; — Held : the solr. had 
rendered himself liable to an action for negligence, 
&, in the absence of evidence on liis part to reduce 
the damages, the measure of damages was the 
sum of £46, which B. had paid ; tlie mere possi- 
bility that B. might ultimately be recoiled this 
sum being immatorial. — Whiteman v. Hawkins 
(1878), 4 0. P. D. 13 ; 39 L. T. 629 ; 43 J. P. 272 ; 
27 W. B. 262. 

Mortgages to or by client.] — See Sect. 3, sub- 
sect. 4, ante. 


(d) Purchases and Sales. 

997. Investigation of, or advice on title — Advice 
to disregard equitable mortgage.] — Farjier v. 
Turner & Son (1899), 15 T. L. B. 522. 

993 , Investigation.] — Pltf., as adminis- 

trator, declared in assumpsit that deft., for certain 
fees to be paid him by intestate, undertook as 
attorney to investigate & see that a title about to 
be conveyed to intestate was a good one i breach, 
that he omitted to do so, & that intestate in 
consequence took an insufficient title, whereby his 
personal estate was injured. Deft, having de- 
murred, the demurrer was overruled. — Knights v. 
Quarles (1820), 2 Brod. & Bing. 102 ; 4 Moore, 
0. P. 532 ; 129 E. B. 896. 

Annotations : — Reid. Ormo v. Broughton (1834), 10 Bing. 
533 : Alton V. IVHd. Ry. (1865), 19 C. D. N. 8. 213. Mentd. 
Bradshaw r. L. & Y. Ky. (1875), L. 11. 10 C. P. 189; 
Potter V. Met. Dlst. Ky. (1875), 32 L. T. 36 ; No. 7 Steam 
Sand Pump Dredger v. S.S. Greta Holme, The Greta 
Holme, [1897] A. C. 596 ; Jackson v. Watson, (1909] 2 
K. 13, i93 ; Quirk v. Thomas, (1916] 1 K. B. 516. 

999. Condition against requiring proof 

of lessor’s title.] — Parker v. Dingwell (1857), 
28 L. T. O. S. 232. 

Annotation: — Distd. Allen v. CJlark (1863), 1 New Rep. 358. 

1000. “ No abstract of vendor’s title ” 

to be required.] — Pltf. entered into a contract for 


995 i. Matters relating to title — 'Non- 
production of deeds.), — It is the duty of 
a solr. to Inquire for the title deeds, 
& to insist upon their production ithlesa 
their non -prod action Is satisfactorily 
accounted for. — F ukkhold Loan Co. 

(1886), 5 Man. L. R. 


f. Failure to register .) — Chowder 
Hosqan (1901), 3 W. A. L. R. 31. 

AUS. 


e. Duty to see mortgage in pro] 
form.]-— F inkbkiner v. Yko (1915), 
W. L. R. 195 ; 9 W. W. R. 891.— M 
b. — Douglas v. Pkaoook 
SI^NH (Alta.), [1923] 1 D. L. R. 75 
[1923] 1 W. W. R. 584.— CAN. 


k. TAalnlity for opinion.) — A solr. 
who writes a letter ^vlng an opinion 
as to the validity of a bond mtge. 
contahdng a reference to the original 
mtge. w not liable for negUgenoe to 
a purchaser of bonds to i^oin an 


alleged copy of the mtge. Is cxlilbltcd 
from widen all reference to prior lions 
has been fraudulently omltt/©a. — J oves 
V, Clahke Brotiushs, Ltd., (1924] 
2 D. L. R. 594 ; 57 N. S. R. 14 2.— 
CAN. 

l. Purchase by attorney from client .) — 
Mackintosii V. Nobinmoney Dosser 
(1867), 2 Ind. Jur. N.S. 100.— IND. 

m. Duty to explain power.) — An 
immediate power of sale without notice 
upon default Is not an unusual power 
in a mtge., but under ordinary cir- 
cumstances such a power ought to be 
fully explained by a solr. mtgee. to the 
mtgor. If ho Is his client. — Mills v. 
Hussey (1909), 28 N. Z. L. R. 382. — 
N.Z. 

n. Failure to complete effectually.) 
— A law agent is liable for loss arising 
from an heritable security being in- 
effectually completed, although drawn 
on the employment of the grantor of 


the deed, & not of the lender of the 
money. — L ang v. Struthers (1827), 
2 Wils. & 8. 663.— SCOT. 

PART IV. SECT. 4, SUB-SECT. 2. — 
C. (d). 

998 i. Investigation of, or advice on 
title — Investigation .] — Harris v. Car- 
RUTHERS (1902), 2 S. R. N. 8. W. 100. — 
AUS. 

998 il. .] — Ross V. Strath Y 

(1856), 16 U. C. R. 430.— CAN. 

998 Hi. .] — Taylor r. Gor- 

man (1842), FI. & K. 567.— IR. 

o. Duty to advise client of restric- 
tive covenant .) — Powys v. Brown 
(1921), 25 S. R. N. S. W. 65; 42 
N. S. W. W. N. 10.— AUS. 

§ . Solicitor excee-ding instructions.) 
CALEB V. Grayson, Emerson & 
McTaooart 0««k.), (1922] 2 W. W. R. 
1225 ; 68 D. L. R. 194.— ^lAN. 
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tScci. A.—Obliyationa of solicitor towards client : Snh- 
sect. 2, C. (d), D. cfe E. (a).] 

the j)urchaso of certain leasehold property under 
certain conditions of sale, one of which was, that 
the purchaser should take an underlease “ accord- 
ing to the draft underlease already prepared, which 
will be produced at the time of s^e, & may in the 
meantime bo inspected at the offlce of H. ; but no 
abstract of the vendor’s title thereto shall be 
required, nor the lessor’s title objected to or gone 
into.” He afterwards employed deft. ’a testator, 
an attorney, to complete the purchase, who failed 
to make the requisite search, or to investigate the 
vendor’s title, or to require the production of the 
original lease. It subsequently appeared that the 
premises had been previously mortgaged, pltf. was 
turned out of possession by the mtgee. : — Held : 
this amounted to negligence on the part of the 
attorney sufficient to maintain an action against 
his estate, & pltf. was entitled to recover, in addi- 
tion to the amount he had paid to obtain a good 
title, interest on same during the time he held 
possession, as he had been obliged to pay the 
mtgee. mesne profits during that period. — ^A llen 
V, Clark (1863), 1 New Rep. 358 ; 7 L. T. 781 j 
11 W. R. 304. 

1001. .] — A bill will not lie against a 

solr. for negligence in investigating a title. — 
British Mutual Investmei^t Co. v. Cobbold 
(1875), Li. R. 19 Eq. 627 ; 23 VV. R. 487 ; sub nom. 
British Mutual Investment Co., Ltd. v. 

44 L. J. Ch. 332 ; 32 L. T. 251. 

Annotations: — ^Consd. Phosphato Sewage Co. v. Hartmont 

(1877), 6 Ch. D. .394. Refd. Uooby v. Wataon (i888), 39 

Ch. D. 178 ; Tendrlng Hundred Waterworks Co. v. Jones, 

[1903] 2 Ch. 615 ; Nocton v. Ashburton, [1914] A. C. 932. 

See, now. Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 36. 

1002. Case incorrectly laid before counsel.] 

— An attorney for a vendee received an abstract 
of the vendor’s title, containing sixty-live sheets. 
He assumed, that a party named in it had an estate 
in fee, & then laid a part of that abstract, oonbain- 
ing eight sheets, before a counsel, who advised that 
the vendor could make a good title. It appeared that 
that party was not seized in fee, in consequence of a 

erson, who was only an equitable tenant in tail, 
aving suffered a recovery without the concur- 
rence of the legal tenant for life. Tlie jury found 
a verdict against the attorney : — Held : there was 
evidence enough to warrant that verdict. — 
Ireson V. Pearman (1825), 3 B. & C. 799 ; 5 
Dow. & Ry. K. B. 687 ; 3 L. J. O. S. K. B. 119 ; 
107 E. R. 930. 

1003. Concealment of former fraud.] — 

A solr. for a purchaser has a duty to perform in 
investigating the title, & ho having notice of 
fraud in a former dealing with the estate is affected 
with such notice, in his character of agent for the 
purchaser. — P inning v. Rush worth (1833), 2 
L. J. Ch. 176. 

1004.. Burden of proof that diligence would 

have been ineffectual.] — B ourne v Diqgles, No. 
1068, post. 

1005. Failure to require production of head 
lease.] — Allen v. Clark, No. 1000, ante. 

1006. Duty to take usual & necessary pre- 
cautions.] — An attorney, employed to advise the 
proposed purchase, of farming produce which it is 
desired to^ leave on the ground for some time, is 
primd facie bound to inquire as to the payment 
of the past rent ; but if the client liimself has made 
inquiries about the matter, A leads his attorney to 
believe that he is satisfied about it, it is not negli- 
gence in the attorney to omit to call for the re- 
ceipts, or take the other precautions which other- 


wise would bo usual & necessary, — -Waine v. 
Kbmpster (1869), 1 P. & P. 696. 

1007. Duty to call for receipts for past rent.] — 
Waine V. Kempster, No. 1006, ante. 

1008. Duty to explain effect of transaction — 
Effect of unusual covenant — To be executed by 
vendor.] — Stannard v. Uluthorne, No. 945, 
ante. 

1009. Fine.]— On a contract for the sale 

of part of an estate, the purchaser requiring a fine 
to be levied of it for the purpose of removing 
admitted defects in the title, the vendor employed 
an attorney, who was his relation, &; had been 
professionally employed by him on previous 
occasions, to levy the fine & complete the contract. 
The attorney advised the levying of a fine of the 
whole of the vendor’s estate, without telling him 
the effect of it ; such fine was accordingly levied, & 
the vendor died without declaring its uses, & 
without re-publishing his wiU, previously made, 
by which he had devised the whole estate to his 
wife, who simvived liim. After the vendor’s death 
the attorney claimed the estate as his heir-at-law, 
alleging that the will was revoked by the fine, & 
he brought actions of ejectment to recover posses- 
sion thereof. The widow filed a bill in Chancery for 
relief ; & on an issue directed by that ct., a jury 
found that the attorney fraudulently omitted to 
tell the vendor what effect the fine would have upon 
a devise of the property comprised in it. The 
Ct. of Ch., upon that verdict, decreed the 
attorney to be a trustee for the devisee of the 
lands & hereditaments which so descended to him 
as heir-at-law. Tlie House of Lords, affirming 
that decree, fimther held, that the attorney’s 
alleged ignorance of the effect of a fine on a will of 
the lands comprised in it, & his omission to inquire 
whether the conusor. Ids client, had made a will, 
were such professional ignorance Sc neglect as 
afforded a principle by which a ct. of equity might, 
independent of the ground of fraud, hold him to be 
a trustee for a third person, of any benefit resulting 
to himself from his professional ignorance or 
neglect, to the prejudice of that pereon. — B tjt.kley 
V. WiLFORD (1834), 2 Cl. & Fin. 102 ; 8 Bli. N. S. 
Ill; 6 E. R. 1094. 

Annotations : — Consd. Re BirchaU, Wilson v. BirchoU (1881), 

44 L. T. 243. Reid. Watts v. Hydo (1846), 2 Coll. 368 ; 

Allen V. M'Phorson (1847), 1 H. L. Cae. 191 ; Hlndson v. 

Wcatherill (1854), 6 De U. M. & G. 301 ; Stokoa v. Prance, 

[1898] 1 Oh. 212 ; Nocton v, Ashburton, [1914] A. C. 932. 

Mentd. Scottish Marine Insco. v. Ttirnor (1853), 17 Jur. 

631, n. 

1010. Agreement for sale — Duty to prepare 
ag^reement In writing.] — A. verbally agreed with 
B., iiis solr., for the sale of land to B. This agree- 
ment, wliich was never reduced to writing, pro- 
vided that B. should boar all expenses of making 
out the title, that possession should be at once 
given, Sc that the purchase-money should be paid 
at a fixed future date with interest in the mean- 
time. B. entered into possession, but took no 
further stops in completion of the purchase, Sc, 
before the purchase-money became due, died. In 
a suit by A. for specific performance against the 
exor. of B. : — Held : B., as A.’s solr., ought to 
have had an agi*eement in writing prepared & 
the exor. was bound to complete the purchase Sc 
pay the costs of the suit. — Braeteld v. Sortven 
(1873), 22 W. R. 202. 

1011. Sale without regard to existing settlement — 
Sufficiency of notice of settlement.] — A settlement 
of land in Wales, the property of the husband, was 
executed shortly after a marriage, which took 

E lace in India. The husband Sc wife went to reside 
1 Wales, Sc the husband employed a solr. there to 
make his will Sc to sell part of the land, the solr, 
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concludiug from the stattmient of the husband 
that there had not been any marriage settlement. 
The husband died leaving his widow trustee & 
extrix., & directing his debts to be paid out of his 
estate. The widow employed the same solr. to 
sell other part of the land, & the solr. received the 
purchase-moneys & applied them in payment of 
the debts of the husband. The deed of settlement 
had been in the possession of the wife, but had 
been by her given to the husband. There was 
no evidence as to what had become of it, but 
after the sales had been made a copy was found. 
The solr. had concluded from what he was told by 
the husband that there had been no settlement, & 
though, before all the sales were completed, his 
clerk had been told by tlie wife that there had been 
a settlement, the solr. continued to believe that 
there had been none. An action was brought by 
the children of the marriage, entitled under the 
settlement, claiming to recover from the solr. the 
money which had so passed through his hands : — 
Held : xmder the circumstances, although the solr. 
might have been negligent in that character, he 
coiild not be held to have had such notice of the 
settlement as to be treated as constructively a 
trustee, & therefore liable for the money which 
had passed through his hands. — ^Witxtams v. 
Williams (1881), 17 Ch. D. 437 ; 44 L. T. 573. 

1012. Liability for erroneous clauses — 

Statement of amount of tithe rentcharge.] — Defts., 
Bolrs., drew up an agreement for sale of land dated 
July 15, 1920, in which a tithe rentcharge of 
£0 9s. was stipulated. On July 7, 1926, the vendor 
received a demand note for a tithe rent of 
£10 17s. 9d. Defts. were not aware of this when 
tlio agreement was drawn up ; the purchaser 
deducted the sum of £74 2». lOd. from the pur- 
chase-money as a result of this increased tithe, 
the vendor, pltf., claimed damages for negligence 
from deft, solrs. : — Held : defts. had not acted 
negligently in any way. — Ellis v. Sampson (1927), 
71 Sol. Jo. 021. 

Purchase or sale from or to client,] — See Sect. 
3, sub-sect. 3, ante. 

D. Effect of Counsel's Advice. 

See Sect. 4, sub-sect. 2, E. (/), post. 

E. Action for Negligence. 

(a) In General. 

See, genei-ally, Negligence, Vol. XXXVI., pp. 
1 et sea. 

1013. Client’s right of action.] — Taylor v. 
Blacklow, No. 1092, post. 

1014. .] — (1) An attorney, who was the 

ordinary attorney for a borrower, also acted in the 
matter of a particular loan for the lender, but did 
not make any charge against the lender for liis 
services. The security he took was not suflfleient : 
— Held : he was properly charged as an attorney 
acting on the retainer & employment of the lender, 
& was in that character liable to an action for dam- 
ages for the loss suffered through the insufficiency 
of the security. 

(2) After the death of the lender, two of his 
sisters, by an arrangement with the rest of the 
family, who were the legatees of the lender, 
became possessed of the security, & applied to the 


attorney to do what was necessary. The luoai^ 
taken to secure the repayment of the loan, on this 
continuation of it, were insufficient : — Held : as 
representing the interest of deceased, & on their 
own account, the sisters were entitled to com- 
pensation fiom the attorney. — Donaldson v. 
Haldane (1840), 7 Cl. & Fin. 702 ; 7 E. R. 1268, 
H« I-j. 

1015. .]— Clarke v. Derby Corpn., No. 

896, ante. 


1016. - - '.]— Hatch v. Lewis, No. 932, ante. 

1017. — — .] — Nothing short of proof of a fraudu- 
lent intention in the strict sense will suffice to main- 
tain an action of deceit, but an action for damages 
for negligence may lie, without evidence of an 
actual intention to deceive, where a confidential 
relationslup exists, such as that of solr. & client, so 
that the person to whom a representation was made 
was entitled to rely, & did in fact rely, upon it, &: 
sustained damage in consequence. — NoerroN v. 
Ashburton (Lord), [1914] A. C. 932 ; 83 Ij. J. 
Ch. 784 ; 111 L. T. 041 ; 30 T. L. R. 602, H. L. 

1018. Whether sole remedy.] — Anon. 

(1774), Lofft, 545 ; 98 E. R. 791. 

1019. .] — Brooks v. Day (1780), 2 

Dick. 572 ; 21 E. R. 393, L. C. 

1020. ' .] — The ct. will not interfere on 

motion against an attorney for negligence in the 
discharge of his professional duty, if there be no 
fraud ; therefore where an attorney who was 
retained to defend an action allowed judgment to 
go by default & afterwards deshed his client not to 
attend to endeavour to mitigate the damages, 
because the proceedings might be set aside for 
irregularity, when in fact they could not, & in the 
event execution was sued out, & the client paid the 
sum claimed & costs ; — Held : the only remedy 
against the attorney was by action. — lie Jones 
(1819), 1 Chit. 051. 

1021. .] — Petition, that pltfs. might 

be reimbursed costs, which they htffi incurred 
through the alleged negligence of their solr. dis- 
missed, because there was a remedy by action. — 
Fkanicland V. Lucas (1831), 4 Sim. 686 ; 68 E. R. 

219; st4b nom. lie C , Frankland v. Lucas, 

1 L. J. Ch. 124. 

Annotatiims : — Apld. Dixon t?. WUkinBon (1859), 4 Drew. 

G14. Reid. Chapman v. Chapman (1870), L. R. 9 Eq. 

270 ; ]{e Dangar’a TmatH (1889), 41 Ch. D. 178. 


1022. .] — In considering an attorney’s 

bill, a charge for work entirely useless may bo 
rejected by the jiu*y ; contrd, as to a charge for 
work partly useless, or in respect of which there 
has been any negligence ; the client’s remedy in 
that case being by a cross action only. — Shaw v. 
Arden (1832), 9 Bing. 287; 1 Dowl. 705; 2 
Moo. & S. 341 ; 2 L. J. C. P. 1 ; 131 E. R. 623. 

1023. .] — lie Southall, Ex p. South- 

all (1839), as reported in 4 Deac. 91, Ct. of R. 
Annotation : — Expld. -Kc BlUlnton, Ex p. BilUnton (1840), 

10 L. J. Bey. 13. 

1024. — .] — The Taxing Master in taxing 

a bill of costs between a solr. & his client has 
power to disallow the costs of proceedings in an 
action conducted by the solr. which were occasioned 
by the negligence or ignorance of the solr. But if 
the negligence goes to the loss of the whole action, 
he ought not to disallow them, but to leave the 
client to bring an action for negligence against the 
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E. (a). 

10131. Client's right of action,] — 
V. WnsoN (1850), 1 All. 704 


1013 ill. -.] — Laidlaw V. O’OoN- 

NOii (1892), 23 O. R. 690.— CAN, 

q. Loss of promtasory note .] — 

Gould v. Blanchard (1897), 29 

N. S. R. 361.— CAN. 

T, Solicitor acting gratuitomly.] 

— It Is not relevant to disoharse 
tho responsibility of a law agent m 


a professional matter that he acted 
gratuitously, soelng that he Is entitled 
to make a oharge. — Ourrik v. Oolqu- 
HOUN (1823), 2 Sh. (Ct. of Seas.) 407. — 
SCOT. 

t. Solicitor having conflicting interest.] 
— Alison n. Weldon (1860), 9 N .B. R. 
(4 All.) 631.— CAN. 
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Sect. 4. — Ohligaiimis of solicitor toivards client : 
sect, 2, B. {a), (b), jc), {d) & (g).] 

solr. — Re Massey & Carey (1884), 26 Ch. D. 469 ; 
53 L. J. Ch. 705 ; 61 L. T. 390 ; 32 W. R. 1008, 

C. A. 

1026. Only If reasonable.] — Where, in an 

action on attorney’s bills amounting to £80, 
commenced in Oct. 1875, deft, sought to set up a 
counterclaim for negligence in a case involving 
£12 tried in 1871, the application was refused. — 
Tennant V. Waeton (1875), 1 Char. Cham. Cas. 72. 

1026. .] — Pltf. alleged that, being 

temporarily in want of money, & desirous of 
getting his creditors to postpone payment of their 
claims, ho instructed defts., his solrs., to call a 
meeting of his creditors, & to ask for time : that 
defts. advised liim that he ought first to file his 
petition in bkpey. : that they procured him to 
sign such petition, & forwarded a circular to his 
creditors which was never, he said, approved of 
or authorised by him, stating untruly that he was 
compelled to suspend payment ; that they attended 
the meeting by their clerk, who purporting to act 
upon pltf.’s instructions, told his creditors that 
his estate would not pay more than 2s. in the 
pound ; & that that information was wholly 

untrue to the knowledge of defts., or was made 
recklessly & negligently, & without any sufficient 
grounds. 

Pltf. also alleged that afterwards he instructed 
defts. to submit a scheme to avoid Ids being made 
a bkpt., but that they advised him not to do so, 
& eventually he was adjudicated a bkpt. ; that 
defts. also prepared a statement of pltf.’s affairs, 
& persuaded & advised him to swear to a state- 
ment that he was hopelessly insolvent, & in that 
statement defts. intentionnllv or recklessly & 
neghgently overstated the liabilities & under- 
estimated the assets, & defts. were well aware 
during the whole time that pltf.’s estate was suffi- 
cient to pay 20s. in the pound, & did those acts 
knowing that they were acting contrary to the 
interest® of pltf., & with a view of benefiting 
themselves, they, or one of them, having a large 
interest as pltf.’s mtgees. : — Held: pltf.’s state- 
ment of claim & affidavits disclosed no reasonable 
cause of action, & the proceedings ought to be 
stayed as frivolous & vexatious. — Kelj.away v. 
Bury (1892), 66 L. T. 599 ; 8 T. L. R. 433, C. A. 

1027. Whether arising in contract or tort.] — 
Semble : an action against attorneys for negligence 
in discharge of their duties, in pursuance of their 
retainer, though purporting to be in case, is in 
reality ex contractu, & a verdict must be found 
against all defts. or none. — D avies v . Lock (1844), 

3 L. T. O. 8. 125. 

1028. .] — Bean v. Wade, No. 062, ante. 

(b) Who may Sue. 

1029. General rule — Necessity for strict relation 
of solicitor & client.] — Barker v. Lambert (1849), 
13 L. T. O. 8. 139. 

1030. .] — The holder of a bill, putting 

it into the hands of an attorney to sue upon it in 
the name of another person, who was reaUy 
trusted by the attorney for the costs, & regarded 
as his client, held not entitled to sue the attorney 
for negligence in the action. — Moss v. Solomon 
(1868), 1 P. & F. 342. 

1031. — I .] — By the law of England, the 

right of action depends entirely upon the question, 


between whom the relation of principal & agent, 
client & attorney, subsists. — Robertson v. Flem- 
ing (1801), 4 Macq. 167, H. L. 

1032. Answer to casual inquiry.] — An 

attorney is not liable to an action for neghgence 
at the suit of one between wliom & himself the rela- 
tion of attorney & client does not exist, for giving, in 
answer to a casual inquiry erroneous information 
as to the contents of a deed. 

A., B., & C. were employed in a manufacture in 
which secrecy was essential ; <fc, to insure their 
fidelity, they wore required to execute deeds under 
which a portion of their wages was to be invested 
in the name of a trustee, with a stipulation for 
determining the engagement on giving two months’ 
notice, at the expiration of which, in the cases of 
B. & C., the money so invested was to be paid over 
to them, but, in the case of A., the deed was so 
framed as to make it payable only to liis exors. 
upon his death. D., the attorney for the employere, 
being upon the premises, was asked by A. if ho 
would receive his money if ho gave notice to quit 
the service ; whereupon D., not recollecting that 

A. ’s deed differed in this respect from those of 

B. & C., though he himself drew them all, & had 
them in his custody, answered in the affirmative. 
Upon receiving this information, A. gave notice, 
but afterwards discovered that the money invested 
for him could only be paid to his exors. : — Held : 
A. could not maintain an action for the loss & 
disappointment sustained by him in consequence 
of his acting upon this mistake on the part of D. — 
Fish v. Keixy (1804), 17 C. B. N. 8. 104 ; 144 
E. R. 78. 

Annotation: — Reid. Boan v. Wade (1885), 1 T. L. R, 404. 

1033. Receiver of Insolvent company.] — An order 
was made in a suit that the purchaser of certain 
property sold in the suit should pay the purchase- 
money into ct., & that the sum so paid in should 
be invested in Consols. 

The sum was duly paid into ct., but, through 
the inadvertence of pltf.’s solr. who had the con- 
duct of the order, the request then necessary under 
r. 37 of the Chancery Funds Consolidated Rules of 
1874 was not left with the Paymaster-General, & 
consequently no investment was made. 

In Nov. 1884, the suit came on for further con- 
sideration, & it was then discovered that the 
investment had not been made. Under the order 
then made the liquidator of deft. co. was entitled 
to the balance of the fund in ct. A summons was 
taken out by him to make pltf.’s solr. liable for the 
loss occasioned by the non-investment : — Held : 
the solr. haying the conduct of the order, was pro 
hdc vice acting as solr. for all parties to the suit ; 
& he was liable to the liquidator for any loss 
occasioned by the non-investment between .Tan. 
1884, & Nov. 1884, after allowing for what had 
been preserved on account of the fall in the price 
of Consols which took place in that period. — 
Batten v. Wedgwood Coal & Iron Co. (1886), 
31 Ch. D. 346 ; 66 L. J. Ch. 396 ; 54 L. T. 246 ; 
34 W. R. 228 ; 2 T. L. R. 236. 

Annotation 8 : — Consd. MocDongall v. Knight, [1887] W. N 
68 ; Re Dangar’s Trusts (1889), 41 cETd. 178. 

1034. Cestui que trust.] — Trustees paid into ct., 
under the Trustee Relief Act, a legacy of £600 
bequeathed to D., an infant, to the credit of an 
account in the matter of the trusts of the will of 
testator. Two years afterwards they transferred 
into ct. to the same account a sum of Consols, 
representing a legacy of £7,000 bequeathed to M., 


PART rv. sect. 4, SUB-SECT. 2 .— 
E. (fa). 

1029 i. General rule — Necessity for 


strict relation of solicitor efr client.] — 
Perry v. Perry (Man.), [1917] 1 
W. W. R. 174.— CAN. 


a. Assignee in bankruptcy .) — Alex- 
ander V. A. B. & C. D. (1849), 5 
U. O. R. 329.— CAN. 
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& after her death to her children, & on both occa- 
sions the trustees in the petitions stated that the 
office of N., their solr., was to be the place for the 
service of any notice in reference to the funds. A 
year after the transfer of the Consols a petition 
was presented by M., by her next friend, a solr., 
& by the trustees, for the purpose of dealing with 
the Consols, & the solrs. on the record for peti- 
tioners were the firm of whom N. was a member, & 
the office of N. was to be the place whore any notice 
was to be served relating to the trust fund. The 
petition set forth what had been done in respect of 
the Consols & other matters. An order was made 
in reference to the Consols, & dividends ; but in 
drawing it up an error occurred by including in it 
the wdiole of the fund standing to the credit of the 
account, & the future dividends were, as ordered 
paid to M. during her life. 

D. had suffered loss by payments wrongly made 
to M., now deceased, & she, on attaining majority, 
presented a petition asking that the estate of M. 
might be made primarily liable for the loss which 
she had suffered, & that N. might bo made liable 
for any deficiency : — Held : N. as officer of the 
ct., had been guilty of negligence in not seeing that 
all the facts relating to the funds wore brought 
before the ct. when the order was made, & he must, 
after D. had exhausted the estate of M., make good 
any deficiency. — Re DANOAit’s Trusts (1889), 41 
Ch. D. 178 ; 58 L. J. Ch. 315 ; 60 L. T. 491 ; 37 
W. R. 051 ; 6 T. L. R. 206. 

Annotationa : — Consd. Marsh v. Joseph, [1897] 1 Ch. 213. 

Refd. lie WUUams S. E.. [1910] 2 Ch. 481. 

1036. .] — IlAiAi V. Tompson (1892), 30 Sol. 

Jo. 543. 

Trustee in bankruptcy.] — See Bankruptcy, Vol. 
V., p. 973, Nos. 7967-7970. 

(c) Who may be Sued. 

Representatives of deceased solicitor.] — See 

Executors, Vol. XXIV., pp. 030, 050, Nos. 
0023-0025, 0705. 

{d) Question for Judge or Jury. 

1036. General rule — Question for jury.] — Reece 
V. ItiOHY, No. 927, ante. 

1037. .] — If an attorney, conducting 

a suit, commits an act of negligence by which all 
the previous steps became useless in the result, 
he cannot recover for any part of the business 
done. 

Whether or not, in such a case, the work became 
wholly useless by pltf.’s fault is a question for the 
jury. — Brace Y v. Carter (1840), 12 Ad. & El. 
373 ; 113 E. R. 853. 

1038. — - .] — The issue in a case was, 

whether an attorney had been guilty of negligence ; 
the judge left it to the jury upon all the facts of 
the case, to say, whether there was negligence or 
not. On moving for a rule for a new trial, it was 
insisted that tlie judge should liave found the 
facts, & left it to the jury to say, whether those 
facts amounted to negligence : — Held : there was 
no misdirection. — Hat.es v. Paddock (1843), 7 
J. P. 290. 

1039. .] — Declaration stated that jdtf. 

employed deft, as attorney to sue 11., for the re- 


covery of a sum of money ; & thereupon it was 
the duty of deft, to use proper care in conducting 
the suit ; yet deft, did not use proper care, in tl^, 
that, having as such attorney sued out writs for 
the recovery of the money & for the pui^se of 
saving Stat. Limitations he did not upon H., not 
being found so as to be served wdth such writs, 
“ duly file ” the writs with the proper officer 
according to the necessary & accustomed practice 
of the Oi. of Q. B. ; whereby the action was barred 
by the statute : — Held: (1) under 2 & 3 Will. 4, 
c. 39, 8. 10, which enacts, that to save Stat. 
Limitations every writ issued in continuation of a 
preceding writ shall bo “ returned non est investus 
& entered of record ” within one month after its 
expiration ; although 2 & 3 Will. 4 did not in terms 
ret^uire such writs to bo “ filed ” yet the word 
“ fde ” in the declaration might have the sense of 
bringing the writs to the office & in that sense would 
be included in the word “ returned ” in the statute, 
& such filing would therefore be a necessary part 
of tlie practice in saving Stat. Limitations & a 
part of tlie attorney’s duty ; (2) the question of 
negligence in not comiilying with the practice of 
the ct. was a question of fact for the jury, under 
the judge’s direction as to the law. — Hunter v. 
Caldweli. (1847), 10 Q. B. 69 ; 2 New Pract. Cas. 
160 ; 10 L. J. Q. B. 274 ; 9 L. T. O. S. 73 ; 11 
Jur. 770 ; 110 E. R. 28 ; on appeal, sub nom. 
Caldweij. V. Hunter (1848), 10 Q. B. 83, Ex. Ch. 

Annotatiems : — As to (2) Consd. Falthfull v. Kestoven (1910). 

103 L. T. 6(5. Refd. Parker v. Rolls (1854), 14 C. B. 691. 

Oeneralljj, Mentd. 1‘ritcliard v. Bagsliawe (1861) 11 C. B. 

469. 

1040. .] — Wraight 1?. Johnston, No. 

574, ante. 

(e) What must be Proved. 

Gross negligence.] — See Nos. 846, 960, ante. 

1041. Damage.] — Barnes’s Case (1736), Barnes, 
38 ; 94 E. R. 795. 

1042. .] — A declaration in case against an 

attorney stated that an action had been com- 
menced against pltf., which he would not have 
defended, but that deft., without his authority 
or retainer, entered an appearance for him, & took 
upon himself the management of the defence ; & 
thereupon such proceedings were had that judg- 
ment was obtained & execution issued against 
pltf. ; whereby he was damaged in his character, 
& compelled to pay the amount of the judgment 
& costs : — Held : bad, in arrest of judgment, for 
not showing any damage. — Westaway v. Frost 
(1848), 17 L. J. Q. B. 280 ; 12 L. T. O. S. 290 ; 12 
Jur. 698 ; subsequetU proceedings (1849), 14 L. T. 
O. S. 251. 

1043. .] — Mere delay in issuing a writ, not 

shown to have resulted in any damages, wUl not 
sustain an action against the attorney for negli- 
gence, especially if he might fairly suppose that 
the action would be fruitless, except for collateral 
purposes ; & an attorney is justified by the advice 
of counsel in acting contrary to liis client’s wish 
in the conduct of the case. — Oates v. Indermaur 
(1858), 1 F. & F. 2.59, N. P. 

1044. .] — Hatch v. Lewis, No. 932, ante. 

1045. .] — PArrai’ULL v. Kesteven, No. 846, 

ante. 


PART IV. SECT. 4, SUB-SECT. 2.— 
E. (d). 

10361. Oeneral rule — Question for 
iwri/.]— D rennan V. Boulton (1846), 
3 iJ. C. K. 72.— CAN. 

1036 11. .] — Mahoney v. 

Davorkn (1892), 86 Sol. Jo. 309.- 

IR. 


PART IV. SECT. 4, SUB-SECT. 2. — 
E. (e). 

1041 j. Damage .} — ^An attorney hav- 
ing been employea to register a mtgo. 
of £250, wlthbeid the mtge. until he 
recovered a judgment of £16 against 
tho mtgor., under which the laud 
mtged. was subsequently sold : — Held : 
an action, for such neglect, being 


substantially for broach of contract, 
was maintainable without showing 
actual damage. — Doan r. Warren 
(1862), 11 C. P. 423.— CAN. 

b. N ealigcnce ,^ — The ct. will not, 
on a stiramnry application, hold an 
attorney liable for costs for negligence, 
unless such negligence Is clearly & 
unequivocally proved. — Elliott v. 
Ladds (1866), 2 Old. 170.— CAN. 
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Sect. 4. — Obligations of solicitor iouards client : Sub- 


( / ) Defences to Action. 

1046. Acting on opinion of counsel.] — Oodeitioy 
V. Dalton, No. 854, ante. 

1047. .]— An agreement was entered into 

between A. & B. B. died, & administration of his 
effects was panted to C., his dauglitor. D., who 
was a friend of C., employed the same attorney 
who had prepared the original agreement to pre- 
pare anotJier between him & C., by which he was 
authorised to bring an action against A. on the 
original agreement in C.’s name, & also instructed 
the attorney to bring such action. The action was 
brought, &, after argument on demurrer, the 
origmal agi-eement was declared void, on the 
ground of champerty. But it appeared that the 
attorney, in preparing such original agreement, 
had consulted a conveyancer, who gave it as his 
opmion that the a^eement was valid : — Held : 
the attorney was entitled, under the circumstances, 
to recover from D., his employer, the costs of 
preparing the second agreement, & also those of 
bringing the action upon the first. — Potts v, 
Hparrow (1834), 6 C. & P. 749 ; 172 E. B. 1447, 

N C^V94 (1835), 1 Bing. 


Anmiiation : — Mentd. Wai?staflfo v. Sharpe (1838), 3 M. & W. 

0 A 1 . 


1048. 

104G. 

1050. 


-.J- 

'•] 


Bryan v. Twigo, No. 443, ante. 
Re Clark, No. 878, ante. 

In an action against an attorney, 


or any other party, for a maheious or fraudulent 
proceeding, it is not enough to excuse deft, that 
he acted on counsel’s opmion, unless lie also 
shows a case fairly stated & advice obtained bond 
fide & properly pursued ; & in an action against an 
attorney for fraudulently obtaining, on behalf of 
a tim'd party pretending to be pltf.’s partner, debts 
due to pltf., it was held no answer on the part of 
deft, to sliow that he had, upon oral statements, 
suppressing material facts known to himself, 
obtained counsel’s opmion that there was a 
partnership, & that the proper course was to write 
to the custoniera on befialf of the iirm warning 
them not to pay plif., ho iiaving writt^on letters 
to them on behalf of pltf. <Si; the pretended partner 
^questing payment. — Andrews v. Hawley ( 1 857 ), 
20 L. J. Ex. 323. 

1051. .]— Cates v. Indermaur, No. 1043, 

ante. 

1 052. Acts of counsel — Defect In drawing plead- 
ings.] — An attorney is not guilty of negligeuce 
for proceeding with an action in whiclx lio was 
ultimately defeated by reason of a variance 


between the declaration & an agreement upon 
which the action was based, such declaration 
having been drawn by a pleader. — M anning v. 
Wilkin (1848), 12 L. T. O. S. 240, N. P. ; svbse- 
quent proceedings (1840), 13 L. T. O. 8. 215. 

1053. Conduct of case.] — An attorney in a 

cause is not answerable for the absence, neglect or 
want of attention in the counsel engaged m it. — 
Lowry v. Guilford (1832), 5 0. & P. 234 ; 172 
E. B. 953, N. P. 

1054. .] — Kingdon V. Wilton, No. 

4C1, ante. 

1066. .]— Pray v . Foster, No. 937, 

ante. 

1066. Calling witnesses.] — Hatch r. 

Lewis, No. 932, ante. 

1057. Effect of negligence no longer operative — 
Defective deed cured b^y lapse of time.] — A solr. 

W’as retained by a debtor to prepare a composition 
deed, the first trust of wliich was the payment of 
the costs of preparing the deed. The trustees 
accepted the trusts, & acted upon the deed. It 
was afterwards discovered, according to a case 
decided before the deed was prepared, that the 
deed was invalid, as not binding non-assenting 
creditors. Debtor was subsequently made bkpt. 
The trustees refused to pay the solr.’s bill of costs, 
first, on the ground of non-retainer, secondly, on 
the ground of gross negligence ; but both objec- 
tions were overruled . — Re Sadd (1865), 34 Beav. 
650 ; 34 L. J. Ch. 562 ; 12 L. T. 817 ; 11 Jur. 
N. S. 774 ; IS W. K. 1009 ; 55 E. R. 786. 

Aniwtation ; — Refd. lie Mason & Taylor (1878), 10 Ch. D. 

729. 

1058. Estoppel from disputing negligence — Pre- 
vious action by defendant for costs — Acceptance by 
defendant of sum in satisfaction — After deduction 
by plaintiff on account of negligence.] — Applts. 
employed res}). as their solr. in legal proceedings 
which proved abortive, in consequence, as they 
alleged, of the negligence of the resp. Reap, took 
proceedings in the High Ct. to recover payment 
from applts. for professional services, & applts. 
deducted from the amount claimed the costs of 
the abortive litigation & paid the balance into ct. 
under Rule 376 of the Rules of Civil Procedure, 

“ in satisfaction in full of the claim.” Resp. took 
the money out of ct. under Rule 377 “in full 
satisfaction of his claim.” Applts. afterwards 
commenced an action against reap, for damages 
for his alleged negligence in the conduct of the 
legal proceedings above mentioned : — Held : resp. 
was not estopped by tlie former proceedings from 
disi)uting the alleged negligence. — Stephens & 
Co. V. Allen (1921), 91 L. J. P. C. 32 ; 126 L. T. 
458, P. C. 


PART IV. SECT. 4, SUB-SECT. S 
E. (f). 

1046 i. Acting on opinion of count 
--Where au attorney, behigr emplo; 
to get a jiidginont of non pros, siari 
agauifit pltf. set aside, applied throi 
iiiH town agent for an order for t 
purpose, which was granted on June 
but the agent neglected to take ' 
the order luitil Oot. 22, following, 
consequence of which delay the or 
was set aside & the judgment allov 
to stand Held : tlds was uegligoi 
for which the attoniey was I'esponsil 
A it was no defence tlmt he acted urn 
the advice of (counsel.— H kru w To 
(1872), 32 U. C. K. 423.-- CAN. 

(1827), 5 Sh. (Ot. of Soss.) 275, — SCO 

1046111. -,] — Although general 

an agent Is bound to follow the instr 
tlous of his client, when the condi 
of a cause is in the hands of ooun 
lii6 Q|^6nt Is bound to act accord] 


to the directions of counsel, & will no 
ho answerable to his client for wha 
ho does bond fide In obedience to sue 
dirootlons. — liATCHKnoii v. Pattibo: 
& MAuKiutflY (1876), 3 11. (Ct. ot Sobs. 
914 ; 13 So L. R. r.89. — ^SCOT. 


c. Statute of Li7niUUions.]—Scmhle: 
the ct. has authority to prevent an 
attorney i»leadlng Stat. Limitations to 
defeat a client’s just claim, but this 
power does not extend to his exors. — 
Douuau, V. Clink (1850), 0 U. 0. R. 
546, — CAN. 


d. Accord tf* satisfaction by stranger.] 
“Lyncji n. Wilson (1802), 22 U.C. R. 

A C AN • 


e. De/oy.]— WuiTB v. CirimiE, 22 
C. L. J. N. S. 17.— CAN. 

ptient refusing reasonable offer.] 
— O Callacihan V. Bbroin (1885), 11 
A. R. 594.— CAN. 

solicitor con- 

V. 

R, 


Hill (1907), 
, 180.— CAN. 


g. Client instructing 
“rftuce.] — K knkn 
38 N. B. J{. 342 ; 4 E. L. 


h. A’o cause of aetton.] — In on 
action by a client against an attorney 
for not having sued certain parties aa 
directed, it Is a good defence to prove 
that at the time Inhere was no good 
cause of action. — Thompson v. Arm- 
STnoNO (1850), 2 Ir. Jur. 132. — IR. 

k. Estoppel by client's condiuA .] — 
Relief by a client against his agent for 
alleged negligence barred by the client 
wanting a discharge of the claim said 
to have been so lost. — Wallaob v. 
Donald (1825), 3 Sh. (Ct. of Sees.) 
433.~SCOT. 

l. .1 — Circumstances In ivhloh a 

party held not entitled to Insist for 
reparation for alleged professional negll- 
gonoe on tiie part of his agent, he 
having been aware of the alleged nogloot 
& its oonscquences for eight years, with- 
out Intimating any intention of making 
the agent liable. — Hunter v. Fleming 
(1829), 8 8h. (Ot. of Boss.) 234 ; 6 Fao. 
OoU. 206.— SCOT. 
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Action brou^t out of time .] — See Limitation of 
Actions, Vol. XXXII., pp. 494, 606-508, Nos. 
262-255, 1563, 1666-1662, 1676-1677. 

(g) Measure of Damages. 

1069. Sale of premises— Loss on sale.]— Declara- 
tion, that pltf. had employed defts. to conduct an 
action of ejectment for the recovery of premises 
forfeited to pltf. by the tenant’s neglect of his 
covenant to repair, that when the cause came on 
for trial, it was referred to an arbitrator, who was 
to decide what repairs should be done, the costs 
of the action to abide the event; that the 
arbitrator was ready to proceed, but defts. neg- 
lected to attend him, whereby i)ltf. was obliged 
to pay defts. £60 for his costs incurred in the 
action of ejectment, which otherwise the tenant 
would have been obliged to pay, & sold the 
premises for much loss, to wit, £100 less than he 
would otherwise have done. Verdict for pltf., 
damages £160. On motion for a now trial : — 
Held : (1) it was not necessary in the action against 
defts. to produce the lease on which the ejectment 
was brought; (2) the jury were not confined to 
£100 as the damages for loss on the sale of the 
premises ; & the declaration was not bad in arrest 
of judgment.— SwANNEix v. Ellis (1823), 1 Bing. 

« Moore, 0. P. 340 ; 2 L. J. O. 8. C. P. 8 ; 
130 E. It. 140. 

1060. ■ Sum paid to redeem charge.] — W uite- 

MAN V. ItAmciNs, No. 996, ante. 

1061. Plaintm “ forced to pay ” certain sums — 
Amount confined to such sums.] — In an action 
against a solr. for negligence tlio declaration 
alleged for damage that pltf. was in consequence 
forced to pay a sum of money for debt «fc costs 
recovered against him «fc that he paid & became 
subject to divers costs r—JETcld ; {]) pltf. could 
not, under this averment, recover an amount for 
which he was liable, but had not actually paid ; 
(.j) an amount levied under an execution against 
liim was a payment & could therefore be recovered. 
—Jones v. Lewls (1841), 9 Dowl. 143; Woll. 
91 ; 6 Jur. 194. 

(1) Refd. lUclmrdBoii v. Cbasen (1847), 

1062. Costs for which plaintiff liable— Costs not 

V- liEWis, No. 1001, ante. 

T execution.]— JoNt:s V. 

Lewis, No. 1001, ante. 

1004. --- - With compensation for Injury.]— 

Jn an action against an attorney for appearing to 
^ defending it without authority, 
whereby the expenses of a judgment were incurred 
t issued the proper measure of damages 

with deducting the actual deli, 

compensation for the injury sus- 

a 8 (1849), 14 L. T. 

InteJfsn^^Al title— With 

interest.]— Allen v. Clakk, No. 1000, ante. 


1066. Deficiency on mortgage security — ^Loss 
sustained.] — Stevenson v. Bowand, No. 088, ante. 

1067. Difference between value of security 

obtained & sum advanced — With sum for arrears 
of interest.] — Pretty v, Fowke (1887), 3 T. L. B. 
846. 

{h) Hracticc. 

1068. Pleadings — Allegation of retainer — State- 
ment of consideration unnecessary.] — (1) In an 

action against an attorney for non-feasance in not 
looking sufficiently into a title, it is sufficient to 
state that he was retained as attorney, without 
stating the consideration. 

(2 ) If diligence would have been ineffectual, deft, 
must prove it. — B ourne v. Diggles (1814), 2 
Chit. 311. 

1069. Negligence must be pleaded.] — Wlien 

it is sought to make a 8f)lr. liable for negligence, 
that issue must he raised clearly upon the plead- 
ings. — B ettyes V. Maynard (1883), 49 L. T. 389 ; 
31 W. B. 401, C. A. 

Annotation : — Mentd. Belton v. Bass, RatcltSo Sc Gretton, 

[1922] 2 Ch. 449. 

1070. What defendant must prove — That plain- 
tiff without defence — Where Judgment negligently 
allowed to go by default.] — Godeproy v. Jay, 
No. 902, aide. 

1071. - That diligence would have been 
uneffectual.] — Bourne v. Diggles, No, 1068, ante. 

1072. Evidence — Negligence in action of eject- 
ment — Necessity for production of lease.] — 
SWANNEIX V. Eixis, No. 1069, ante. 

1073. Presumption against negligence — 

Compromise of action.] — Sill v. Thomas, No. 900, 
ante. 

1074. Cross-examination of plaintiff.]— 

Dell v. Emmett (1858), 1 F. & F. 441, N. P. 

1076. Statements by defendant's clerks — 

Admissions of breach of duty.] — Dell v. Emmott 
(1859), 1 F. lY F. 441, N. P. 

1076. Production of solicitor’s books.] — The ct. 
will not, in an action against an attorney for 
negligence, make an order for the production of 
his books, upon a mere suggestion of the client’s 
belief that they contain entries relating to the 
matters complained of. — E vans v. Louis (1866), 
L. It. 1 C. P. 056. 

1077. Compulsory reference.] — Anon., [1875] 
W. N. 200 ; 1 Char. Cham. Cas. 26 ; Bitt. Prac. 
Cas. 0, 

F. Other Remedies. 

1078. Summary jurisdiction.] — Wliere a solr. 
has been negligent in managing a client’s business, 
tJiis ct. can grant an attachment against him, & 
cts. of law exercise the same summary jurisdiction 
over attorneys. — F loyd v. Nangle (1747), 3 Atk. 
668 ; 26 E. B. 1127, L. C. 

1079. .]— R. V. Tew (1752), Say. 60 ; 96 

E. K. 800. 

A n noUit ions : — Difltd. lie Jonoa (1819). 1 Chit. 651. N.P. 

Dixon V. Wilkinson (1859), 4 Drew. 614. 


PART IV. SECT. 4, SUB-SECT. 
E. ig). 

m. General nde .] — A cUnnt 

from the 

463 i <1 W. W. it. 

P. Nominal damoffes— Where sp 


damages not proved.] — Where an at- 
torney was retained to apply to 
release a shorill from an attacumout, 
& the jury found him in fault in con- 
ducting tiie application : — Held : ho 
was habio to nominal dameiges, 
aJthouKh the spocial damage laid was 
not proved. — M oLeou v. Boupton 
(1846), 3 U. C. K. 84.— CAN. 

Q. Heeourse lost against bankrupt.] 
— Where recourse lost was against a 
bkpt. party : Qn, : whether the 
amount of the reparation should be 
the whole sum in the bill, or the 
dividend which would have been 
yielded by the hkpt. estate hod the 
bill been duly ranked on It. — P bsntlanp 


V. WiGirr (1833), 11 Sh. ((3t. of Bess.) 
804.— H5COT. 

PART IV. SECT. 4, SUB-SECT. 2.— 
E. (h). 

1068 i. Pleadings — Allegation of re- 
tainer — Statement of consideration 
unnecessary .] — It Is euffloiont in the 
doolaration to allege that deft, was 
retained os a solr., without stating that 
he was retained for i*oward. — Clark v. 
Baird (1889), 29 N. B. R. 620.— CAN. 

r. Particulars.] — Kingston v. 

COKKKR (1892), 29 L. H. Ir. 364.~IR. 

t. In what court action brought.] — He 
Brady (1850), 15 L. T. O. S. 457.— IR. 
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Sect. 4. — Obligations of solicitor ioioarde client : Svh- 
sect. 2, F. ; sub-sects. 3 4.] 

1080. .] — The ct. will not upon motion 

compel an attorney, who has made a fatal mistake, 
to indemnify liis client. — B aekeh v. Butler 
( 1771), 2 Wm. Bl. 780 ; 90 E. R. 458. 

1081. .] — Where an attorney was charged 

with oppression towards his client, but the applica- 
tion was not made till after three terms had nearly 
elapsed, & no attempt was made to explain the 
delay : — Held : the motion was too late. — 
Garry v. Wilks (1834), 2 Dowl. 049. 

Annotations : — Distd. Re Swan (1846), 15 L. J. Q. B. 402 ; 

lie Thompson (18C2), 13 C. B. N. S. 288. 

1082. .] — Where solrs. have been guilty of 

even gross negligence in the conduct of a cause 
the ct. has no summary jurisdiction to give 
relief or petition. — Dixon v. Wilkinson (1859), 
4 Drew. 014 ; 33 L. T. O. S. 39 ; 7 W. R. 351 ; 
02 E. R. 235 ; on appeal, 4 Dc G. & J. 508, L. JJ. 
Annotations : — Consd. lie Oanffar’s Trusls (1889), 41 Ch. D. 

178. Reid. British Mutual Invcsiinont Co. t) (1875), 

44 L. J. Oh. 332 ; British Mutual Investment Co. v. Cobbold 

(1875), L. 11. 19 Eq. 627. 

1083. Negligence must be clear & un- 

equivocal.] — The ct. will not exercise its .summary 
jurisdiction over an attorney by compelling him to 
refund a sum of money paid by liis client in con- 
sequence of his alleged negligence, unless such 
negligence be clear & unequivocal, & of such a 
nature that the attorney could not, in the estima- 
tion of the ct., have a defence if an action were 
brought against him. — MEoas v. Binns (1830), 2 
Bing. N. C. 025 ; 2 Hodg. 10 ; 3 Scott, 52 ; 5 
L. J. C. P. 225 ; 132 E. R. 241. 

Annotation ; — Expld. Dickonson v. Jacobs (1862), 10 W. B. 

303. 

Exercise of summary jurisdiction generally.] 

— See Part VII., post. 

Refusal to pay bill of costs — Plea of negligence to 
action by solicitor for costs.] — See Part IX., Sect. 1, 
sub-sect. 5, C., post. 


Sub-sect. 3. — Personal Attention and 
Protection of Client. 

1084. Procuring execution against client— Breach 
of trust.] — Lawrence v. Harrison (1054), Sty. 
420 ; 82 E. R. 833. 

Annotations: — Consd. Do La Pole v, Dick (1885), 29 Ch. D. 
351. Reid. Bevins v. Hulme (1846), 15 M. & W. 88 , 
Bagley v. Maple (1911), 27 T. L. 11. 284. 

1085. Duty to maintain secrecy.] — Goodliqiit 
V. Bridge (1772), Lofft, 27 ; 98 E. R. 515. 

1086. After retainer terminated .] — Semble : 

a soil*, who has been discharged, may upon proof 
of misconduct be restrained from communicating 
information that come to him confidentially from 
his client. — Beer v. Ward, Ward v. Beer (1821), 
Jac. 77 ; 37 E. R. 779. 

Annotations : — Retd. Tlamsbothara v. Senior (1869), L. R. H 
Eq. 575 ; Re Holmea, Re Electric I'ower Co. (1877), 25 
W. R. 603 ; Rakuseu v. EUis, Monday & Clarke, [1912] 1 
Ch. 831. 

1087. Disclosure of client’s address.] — A 

bUl was filed against A., B., & C. All defts. 
appeared by the same solr., & put in a joint 
answer. The bill was amended. The solr. 
accepted service for A, & B. who answered the 
interrogatories to the amended bill, but declined 


to accept service for C., or to disclose his addrei^, 
on the ground that pltf.’s object was to ascertain 
C.’s address, in order to serve process upon him, 
in an action at law in an independent matter. 
The ct. ordered the time for filing replication or 
giving notice of motion for decree to be enlarged 
till 0. should put in his answer, but made no order 
for the solr. to disclose C.’s address. — Clark v . 
Compton (1804), 4 Now Rep. 15. 

1088. Production of documents belonging to 
client.] — A. solr. to a third person, is bound to 
produce his client’s lease, executed by deft,, 
provided the production will not operate to the 
prejudice of his client. — Copeland v. Gubbins’ 
Executors (1815), 1 Stark. 95 ; 171 E. R. 412. 

Admissibility of secondary evidence .] — See 

Evidence, Vol. XXII., pp. 219, 239, Nos. 1915- 
1923, 2149-2155. 

1089. .] — Paris v. Levy (1860), 2 F. & F. 

71, N. P. ; subsequent proceedings, 9 C. B. N. S. 342. 
Annotation: — Mexxtd. Campbell v. Spottiswoode (1863), 3 

B. & S. 769. 

Claim of legal professional privilege.] — 

See Discovery, Vol. XVllI,, pp. 123-132, 160, 
Nos. 731-830, 1113-1115. 

Liability for negligence.] — See Sub-sect. 2, E., 
ante. 

1090. Duty to give personal attention.] — It is 

the duty of an attorney to communicate personally 
with his clients, & give Ms attentions to their con- 
cerns, so that they may reap the benefit of his 
advice & judgment. 

Where an attorney liad an office at a distance 
from his own residence, at which he carried on 
business by a clerk, to whom he allowed one-third 
of the profits : — Held : that the former could 
not recover the amount of a biU of costs, delivered 
by him to deft, for business done by his clerk, in 
cariying on a suit, as deft, had never seen or com- 
municated with pltf. on the subject. — Hopkinson 
V. SMrra (1822), 1 Bing. 13 ; 7 Moore, 0. P. 237 ; 
130 E. R. 6. 

Annotations : — Refd. Gill V. Lougher (1830), 1 Cr. & J. 170 ; 

Noel V. Hart (1837), 8 C. & P. 230. Mentd. Armstrong v. 

Lewis (1834), 2 Cr. & M. 274. 

1091. Duty to act in sole Interest of client.] — 

The ct. discountenances the practice of one solr., 
cither in person or by agent, acting for more than 
one x>arty f-o a suit. — Chard v. Chard (1852), 19 
L. T. O. S. 173, L. C. 

1092. Retainer to raise money on mortgage 

— Disclosure to lender of defects in client’s title.] — 

Deft., an attorney, being employed to raise money 
on mige. for pltf., disclosed to the proposed lender 
certain defects in pltf.’s title, jier quod pltf. was 
subjected to divers actions at the suit of the 
proposed lender, was delayed in obtaining the 
money he wanted, & compelled to give a higher 
rate of interest : — Held : this was a breacJi of 
duty for wliich an action lay against deft., notwith- 
standing he had been the attorney of the proposed 
lender before his retainer by pltf. — Taylor v. 
Bi.acklow-(1830), 3 Bing. N. C. 235 ; 2 Hodg. 224 ; 

3 Scott, 614 ; 6 L. J. C. P. 14 ; 132 E. R. 401. 
Annotations ; — PoUd. Doe d. Peter v. Watkins (1837), 3 Bing. 

N. C 421. Apld. Barber v. Stone (1881), 60 L. J. Q. B, 

297. Reid. Tournler v. National Provincial & Union Bank 

of England [1924]. 1 K. B. 461. 

1093. .J — An attorney who, being 

resorted to by a borrower to raise money for him, 


PART iv. SECT. 4, SUB-SECT. 3. 
1085 i. Duty to maintain secrecy .] — 
The former agent of a party Is bound 
not to disclose oonfidontial information. 
— Wight v. Ewing (1828), 4 Murr. 
584.— SCOT. 

1090 1. Duty to give personal attention. ] 
— Where money by an award Is to bo 


paid to pltf., or to pltf.’s attorney, the 
attorney cannot substitute another 
attorney under him to receive the 
money. — Masecaru. Chambers (1847), 
4 U. C. R. 171.— CAN. 

a. Duty to inform client of offer for 
settlement .] — Jones v. Stkeves (1868), 
12 N. B. R. (1 Han.) 260.— CAN. 


b. Duly to act in sole interest of 
client — Impropriety of acting for lender 
borrower. }—lA> is improper lor a 
solr. to aot at the some time for the 
lender & borrower. — A xlen r. D’Akcy 
(1853), 22 L. T. O. 8. 147.— IR. 

0 . Partnership — Acting only 

in interest of one jHxriner .] — Where an 
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peruses on the part of the proposed lender the 
abstracts of the borrower, is not allowed to give 
evidence concerning them against the borrower. — 
Dob d. Peteb v. Watkins (1837), 3 Bing. N. O. 
421 ; 4 Scott, 166 ; 6 L. J. 0. P. 107 ; 1 Jur. 41 ; 
182 E. B. 472 ; sub nom. Doe d. Thomas v. 
Watkins, 3 Hodg. 26. 

AnnoUUionB Distd. Perry v. Smith (18421, 9 M & W. 681. 

Refd. Doo d. Egremoiit v. Langdon (1848), 13 Jiu-. 90. 

1094 . Partner acting In other capacity.] — 

Solrs. for pltf. in an administration action impliedly 
undertake to protect their client’s interests, &, 
if they act to his detriment, cannot justify their 
conduct by alleging that such acts were done by 
an individual member of the firm acting within 
his powers in another capacity . — Re Bhit, Birt v. 
Burt (1883), 22 Cb. D. 604 ; .62 L. J. Ch. 397 ; 48 
L. T. 67 ; 31 W. B. 334. 

1095. Duty to make full disclosure of facts — 
Before taking security to defeat client’s Interests.] — 
In 1889 certain beneficiaries under a will deposited 
with a bank tlie title deeds of an estate in York- 
shire to secure an overdraft by the trustees in 
order that th(j trustees might be guaranteed against 
loss in carrying on testator’s business. This was 
done with the knowledge & approval of J., a solr., 
who represented one of the trustees in the matter. 
The charge was never registered. J. subsequently 
took a ml.ge. of the same property & registered it, 
& lie claimed priority over the bank. The bank, 
being satisfied with the personal security of the 
trustees, did not contest the claim; — Held: J. 
was guilty of actual fraud in taking advantage of 
a defect in the bank’s security to defeat the 
interests of Ids client. — B a3’tison v. Hoh.son, 
[1896] 2 (’h. 403 ; 6.6 L. .T. Ch. 695 ; 74 L. T. 689 ; 
svh now. Be TTobson, Batj.tson v. Hobson, 44 
W. R. 015. 


Annotation : -Refd. Mankn v, Whitcley, [1912] 1 Ch. 735. 

1096. - — - Transactions with company In which 
solicitor interested.] — A married woman living 
with her husband, at her husband’s request, & 
with the knowledge of lier husband’s solr., who was 
also the solr. of applt. bank, in a long seri(!s of 
transactions surrendered to the bank her whole 
fortune as guarantee for a co. of which the solr. 
was a director & shareholder, but was himself 
unwilling to guarantee the liabilities : — Held : 
the transactions must be .set aside ; the solr. ought 
to have plainly informed the lady of the whole 
situation & the risks which she was incurring & 
ought to have insisted on her taking independent 
advice. — Bank op Montreal v. Stuart, [1911] 
A. 0. 120 ; 80 L. J. P. C. 75 ; 103 L. T. 641 ; 
27 T. L. B, 117, P. (]. 

Annotations: — Distd. Westen v, Fairbridge’s Exors., [1923| 
1 K. B. 667. Refd. Nocton v. Ashburton, [1914] A. C. 
932. 

1097. Duty to employ one set of coimsel — When 
acting for parties with same Interests.] — A solr. 

who acts for two parties in the same intero.st 
should employ one set of counsel for both, although 
he act directly for one, &; as agent for the solrs. of 
the other. — W ai.ters v. Webb (1869), L. B. 9 Eq. 
S3 ; 39 L. J. Ch. 414 ; 21 L. T. 657 ; 18 W. R. 
SO ; a^d. on other grounds (1870), 5 Ch. Aj)p. 
531, L. C. & L. J. 

Annatations Mentd. Chetham v. Hoare (1870), L. R. 9 Eq. 

, Lidlard & Jackson’s & Broadley's Contract 
(1889), 42 Ch. D. 254. 

1098. Duty to recommend independent advice — 
Transactions with company In which solicitor Is 


Interested.] — Bank op Montreal r. Stuart, No. 
1096, ante. 

Family arrangements.] — See Family Ar- 
rangements, Vol. XXIV., pp. 959-960, Nos. 
127-135. 


Sub-sect. 4. — Liability for Acts op Agents. 

1099. Legal agent.] — Attorney, who gives 
another leave to practise in his name, is answer- 
able for what is so done. — Anon. (1702), 12 Mod. 
Bep. 666 ; 88 E. R. 1689. 

1100. Process server.] — The attorney re- 

tained to prosecute an action, & not the person 
employed as process server, is liable to bo sued by 
the client for damage caused through neglect in 
omitting to make the indorsement of service. — 
CuRLEWis V. Broad (1862), 1 H. & C. 322 ; 31 
L. J. Ex. 473 ; 10 W. R. 797 ; 158 E. R. 908. 

1101. London agent.] — A receiver was 

appointed by the ct., upon the representation of 
pltf.’s solr. that the receiver had entered into the 
usual recognisances, which he had not in fact done. 
A loss occurred, in consequence of the receiver’s 
liability being only in the nature of a simple con- 
tract debt. The solr. was, at the instance of a 
deft., made personally liable for the loss occasioned 
by his beglect : — Held : also the country solr. was 
liable, though the representations were made by 
his London agents . — Re Ward (1862), 31 Beav. 1 ; 
54 E. R. 1037. 

Annotations — Consd. Re Dangrar’s Tnists (1889), 41 Ch. D. 
178. Apld. He Coolgardie GoldfleldB, Re Cannon & 
Morton, [1900J 1 Ch. 475. Refd. Marsh v. Joseph, [18971 

1 Ch. 213. 

Sec. further, Part XTII., post. 

1102. Clerk.] — Hackney v. Knight (1891), 

7 T. L. R. 254. 

1103. .] —A widow who owned two 

cottages & a sum of money secured on a mtge., 
being dissatisfied with the income derived there- 
from, consult/od a firm of solrs. & saw their manag- 
ing clerk, who conducted the conveyancing busi- 
ness of the firm without supervision. Acting as 
the representative of the firm he induced her to 
give him instructions to soil the cottages & to call 
in the mtge. money, & for that purpose to give liim 
her deeds, for which he gave a receipt in the firm’s 
name ; & also to sign two documents, which were 
neither road over nor explained to her, & which 
she believed she had to sign in order to effect the 
sale of the cottages. These documents were in 
fact a conveyance to him of the cottages & a 
transfer to him of the mtge. He then dishonestly 
disposed of the property for his own benefit : — 
Held : the firm were responsible for the fraud 
committed by their representative in the course 
of his employment. — Li.oyd v. Grace, Smith Sc 
Co., [1912] A. C. 716 ; 81 L. J. K. B. 1140 ; 107 
L. T. 531 ; 28 T. L. R. .647 ; 56 Sol. Jo. 723, H. L. ; 
revsg,. [1911] 2 K. B. 489, C. A. 

Annotations; — Distd. Raiiley r. L. C. C. (1913), 109 L. T. 
J62. Apld. Armstroiiif v. Jacksou, [1917] 2 K. B. 822. 
Distd. Rand v. Cratpr, [1919] 1 Cli. i. Consd. Kreditbank 
Casaol G.in.b.H. v, Schetikcrs, [1927] 1 K. B. 826. Refd. 
Smith V. Martin & Kingaton-upon-Hnll Corpn., [1911] 

2 K. B. 775 ; Mnir r. Hlo Grande Rubber Estates, [1913] 
A. C. 853 ; Janvier v. Sweeney (1919), 35 T. L. R. 226 : 
iTatt V. British Medical Assocn., [1919] 1 K. B. 244 : 
Miutz V. Sllvcrton (1920), 36 T. L. R. 399 ; Percy r. 
Glasgow Corpn., [1922] 2 A. C. 299 ; Underwood v. Bank 
of Liverpool, Same v. Barclay’s Bonk, [1924] 1 K. B. 775 ; 
Britt r. tJalmoye & NcvjII (1928), 44 T. L. H. 294 ; Lloyds 
Bank v. Chartered Bank of India. Australia & China 
(1928), 97 L. J. K. B. 609 ; Rookltt v. Barnett, Pembroke 
& Slater, [1928] 2 K. B. 244. 


attorney, while acting m legal adviser 
to a partnership, entered into a secret 
oontraot '^th one member to protect 
mm agalnrt, & to watch in his interest 
the acts of, the other member in con- 

J. — VOL. XLII. 


noctlon with partnership business : — 
Held : such a contract was contra 
bonos mores, fe^could not be sustained 
by the rot. — H utton Stkinwkiss, 

[1905] T. S. 43.— S. AF. 
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1102 I. IJegal agent — Clerk. ] — Fer- 
guson V. Savot (1883), 23 N. B. R. 
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Sed. 4. — Ohllgations of solicitor towards client : Sub- 
sects. 4, 6 (5, Sects. 5 0.] 

1104. -.] — Terhill V. Parker & 
Thomas (1015), 32 T. L. K. 48. 

1105. Admissions on taxation of costs.] 

— ^AVhere an attorney’s clerk admitted, on the 
taxation of costs before the master, that the suit 
in which the costs wore taxed was conducted by 
his employer from motives of charity, on behalf 
of pitf. : — Held : the clerk was such an agent as to 
hind his master by such admission. — A shbourne 
r. Price (1823), Dow. ^ Ry. N. P. 48, N. P. 

1106. N on-legal agent — Bank — Money of client 
paid Into private account — Failure of bank.] — 
1 1 an attorney has the money of a client in his 
hands, & pays such money to the credit of his own 
private account at his banker’s, «fc that banker 
fail, he will be Uable for the amount to the client, 
although he does so bond fide, & have a lai’ge sum 
of money of his own at that banker’s. II is proper 
mode would be to open a new account with a 
banker, & to pay it in, in his own name, but “ to 
the credit of A. B.’s estate.” — Robinson v. ward 
(1825), 2 C. & P. 59 ; Ry. & M. 274 ; 172 E. R. 
27, N. P. 

1107. Surveyor of property — Opinion sub- 

mitted to client.] — Although relief may be given 
at the suit of a client against his solr. for loss 
sustained by gross negligence, yet wliere the loss 
was in respect of a mat ter of conduct as to which 
the advdee of the solr. was founded on tJic opinions 
of competent surveyors as to the value of the 
property, «te those ojMnious submitted to the judg- 
ment of the client, the ct. disnussed the bill. — 
Chapman v. Chapman (1870), L. R. 9 Eq. 276 ; 22 
L. T. 145 ; 18 VV. R. 533. 

Annvtahons : — Consd. Brillnh IMetual Investment Co. v. 

Cobbold (lS7ft), L, H. lit En. «‘i7. Refd. Wlntcman v. 

Hawklna (1878). 4 C, It 18. 

1108. Stockbroker -Solicitor’s knowledge 

of want of reliability.] — C arrutheus v . FfooGsoN 
(1896), 100 L. T. Jo. 395. 

London agents.] — -See Part XIII., jjosf. 


Sub-sect. 5. — Secret Profits and Comotssion. 

1109. Acceptance of secret commission — Pro- 
hibition against.] — It is an established rule that a 
solr. shall not, in any way whatever, in re.spoct of 
any transactions in the relation between lum & his 
client, make gam to himself, at the expense of his 
client, beyond the amount of his just & fair pro- 
fessional remuneration. 

T., a solr., had a privaio arrangement with R., 
by which he was to receive from R. a share in 
certain property then belonging to R., to share 
the profit to be obtained from the sale of that 
property. In his character of solr., T. acted for 
clients, a banking co., in the purchase of the larger 
portion of that property, never communicating 
to his chents the fact of his having an interest in 
it : — Held : T. was to be treated as a trustee for 
his clients in respect of his share of so much of the 
property as they had actually purchased ; but a 
Ijart of the decree, wliich liad declared him to hold 
the unsold property also in trust for his clients, 
was varied ; &, instead thereof, the value of T.’s 
half of that property was directed to be taken into 
account in ascertaining which was due from liim 
to his clients. 


T., having mode a largo profit on the sale, was 
ordered to pay back the amount of this profit with 
the full amount of interest given in cases of a 
breach of trust, namely, 5 per cent. — Tyrrell v. 
Bank of London (1802), 10 H. L. Oaa. 26; 31 
L. J. Ch. 369 ; 6 L. T. 1 ; 8 Jur. N. S. 849 ; 10 
W. R. 359 ; 11 E. R. 934, H. L. ; affg. S. C. avb 
nom. Bank of IjONdon v. Tyrrell (1859), 27 
Boav. 273. 

Annoiations :—Disti. Masons' Hall Tavern Co. v. Nokes 
(1870), 22 L. T. 503. Consd. Re Cape Breton Co. (1885), 
29 CTi. D. 795. Rfifd. Re Masons’ Hall Tavern Co., 
OrgUl's Case (1809), 21 L. T, 221 ; Imperial Mercantile 
Credit Assocn. u. Coleman (1870), G Cli. App. 562, n. ; 
Klmber v. Barber (J872), 8 Ch. App. 56 ; Lindsoy Petro- 
leum Co. V. Hurd (1874), L. K. 5 P. C. 221 ; Albion bteel 
& Wire Co. v. Martin (1875), 24 W. P. 134 ; Re Western 
of Canada Oil, Lands & Works Co., (Jnrlinjj’s Case (1876), 
L. R. 20 Kq. 580 : Now Sombrero Phosphate Co. v. 
Erlanpcr (1877), 5 Ch. D. 73 ; Re Uaslam & Hier-Evans 
(1902), 46 Rot Jo. 233 ; Omnium Electric I’alaoes v. 
Baines, [1914] 1 Ch. 332. 

1110. Misconduct.] — He A Solicitor, Hx p. 

Law Society (1909), 26 T. L. II. 22. 

1111. Commission on life Insurance.] — 

Copp V. IjYNch & l^w Life Asrurance Co. (1882), 
26 Sol. Jo. 348. 

Annotation:- -Apld. Jordy v. Vanderpump (1920), 64 Sol. 
Jo. 324. 

1112. -.] — Re Berwick (J^ord), Ber- 

wick (Lord) v. Lane, No. 1117, 

1113. Onus of proof as to knowledge 

& consent of client.] — The onus is on a solr. to 
show by some evidence in writing that his client 
knew of consented to his recehdng & retaining 
for his own use commissions paid by an insurance 
CO. lo him in respect of annual premiums payable 
on a policy taken out on the life of his client. — 
Jordy v. Vanderpump (1920), 64 Sol. Jo. 324. 

1114. Commission on fire insurance.! — Work- 
5rAN & Army & Navy Auxiijary C'o-6perative 
Supply, Ltd. n. London & Lanca shire Fire 
Insurance Co., No. 1119, post. 

1115. Liability to refund secret commission,]- - 
Tyrrell v. Bank of London, No. 1109, ante. 

1116. .] — Burrell v. Mossop (1888), 4 

T. Jj. R. 270, C. A. 

1117. .] — Under the will of B., deceased, 

persons entitled to po.ssession of the B. estates 
might sell the heirlooms, but were to replace them 
out of the proceeds of sale by articles of a similar 
character. F. was co- trustee with C., the tenant 
for life of the B. estates, & C. with the consent of 
F. sold the heirlooms, <fc received the purchase- 
money, but did not purchase other articles in their 
place. The purchaser paid F. £200 in connection 
witli the sale. Before F., who was a solr., was 
appointefl a trustee ho received £200 from an 
insurance co. as commission on policies effected 
through him on C.’s life as security for trust money 
lent to C. On the death of C. the B. estates passed 
to A., who commenced an action for the adminis- 
tration of the estate of C., & an order was made 
directing F. to pay pltf. the £200 received in con- 
nection with the sale of the heirlooms, & also the 
£200 received from tlie insurance co. P. failed 
to comply with that order, & A, applied for leave 
to issue a writ of attacliment against him : — Held : 
the jjayment of the £200 received as commission 
from the insurance co. ought not to be enforced 
by attachment as the matter was not within the 
exct'piion in Debtors Act, 1869 (c. 62), s. 4, but 
attachment ought to issue in respect of the £200 
paid by the purchaser of the heirlooms. — Rc 


PART IV. SECT. 4, SUB-SECT. 6. 

IIIB i. Liability to refund secret com- 
mission .] — Amphlett V. Blaytxx'K 
(1910), 13 W. L. R. 515 ; 3 Alta. L. R 


01.— -CAN. 

1116 ii. .] — When a law agent 

employs an auctioneer or other person 
to do work on behalf of a client he is 
bound to credit the client ^vith any 


dl9Co^xnt or donation ho may receive 
from tho person so employed. — 
Ronaldson V. Dettmmond & Rbiu 
(1881), 8 R. (Ct. of Bess.) 956 ; 18 
Bo. L. R. G90.~SCOT. 
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Berwick (Lord), Berwick (Lord) v. Lane 
(1900), «1 L. T. 707, C. A. 

Annotation: — Apid. Jordy v. Vanderpump (1920), 64 Sol. 
Jo. 324. 

1118. .] — Be Haslam & Hier-Evans, No. 

072, ante. 

1119. .] — If ono employed an insurance 

broker it might be fairly inferred that he was to 
have the commission. On the other liand, if one 
employed a solr. it was not his business, & the solr. 
was accountable to his client (Kekewich, J. ). — 
Workman & Army & Navy Auxiiaary Co- 
operative Supply, Ltd. v. London «fc Lancashire 
Fire Insurance Co. (1903), 19 T. L. R. 300 ; 47 
Sol. Jo. 405. 

Annotation: — Apld. Jordy v. Vanderpump (1920), 64 Sol. 
Jo. 324. 

1120. Effect of disclosure to client.] — lie IIas- 
LAM & Hier-Evans, No. 072, ante. 


Sub-sect. 6. — Liability for Acts op Partner. 
See Part XII., Sect. 4, post. 


Sect. 5.— SOUCITOR TO COMPANY 

See Companies, Vol. IX., pp. 547-553, Nos. 
3013-3055. 


Sect. 0.— SOUOTOR ACTING AGAINST FORMER 

CLIENT. 

1121. Whether solicitor will be restrained — 
Grounds for exercise of jurisdiction.] — The juris- 
diction of the ct. to restrain a solr. who has acUnl 
in one procec'dmg from acting in a subs<'quent 
proceeding for the party opposed to liis former 
client is not conim(>d to the case whoi’e llie solr. 
lias discharged himself, but extends to ilie case 
where he lias biam disciiargod by the client. 
Setfible : Hu' true l-est to be applied in such ca.ses 
IS to consider wlu'tlier tlie second proceeding so 
/lows out of or is connected witli the first, as tliat 
t-ho solr. must bo presumed to be in possession of 
information hearing upon the matter in dispute. ~ 
Littce V. Kingswood Collieries Co. (1882), 20 
Ch. D. 733 ; 51 L. J. Ch. 498 ; 47 L. T. 323 ; 31 
W. R. 178 ; on ajopcal, 20 Ch. U., p. 741, C. A. 

AnnoUition llakuacn v. Ellis, Muuday Sc Clarke, 

[1912] 1 Ch. 831. 

1122. — Saunders v. Greenfield 

(1902), 47 Sol. Jo. 111. 

1123. .] — M. & C, wore the only part- 

ners in a firm of solrs. named E. M. it C, & were in 
the habit of doing business separately & without 
any knowledge of each other’s clients. R. con- 
sulted M. with reference to an action for wrongful 
dismissal which he desired to commence against a 
CO. Ho then changed his solrs. tt issued his writ, 
jt the matter was referred to arbn., tlie proceedings 
in which were still in progress. C. wuh away at the 
time & knew nothing of the consultations between 
R. & M., <fe whilst the arbn. was going on, he was 
appointed under the name of B. M. & C. to act as 
solr. for the co. in tlie arbn. R. applied for an 
injunction to re.strain E. M. tSc C. from acting for 
the co. ; Held : there was no general rule that a 
solr. who liad acted for some person either before 


or after the litigation began could in no case act 
for the opposite side ; the ct. must be satisfied in 
each case that mischief would result from his so 
acting ; there could bo no danger of any bre^h 
of confidence, if C. acted for the oo. ; & the in- 
junction must be refused. — Rakusbn v. Eli.is, 
Munday & Clarice, [1912] 1 Ch. 831 ; 81 L. J. Ch. 
409 ; 100 L. T. 550 ; 28 T, L. R. 320, C. A. 

1124. Former partner acting against former 

client.] — A solr. for one of the parties in a suit can- 
not become the solr. for the opposite party, though 
he is separated from the pai^tnership which jointly 
were so employed on the other side, & the remain- 
ing partner still continues so employed, &c the deed 
of dissolution stipulated that he shoidd not act 
as solr, for that party. — Choijviondeley (Eabi.) & 
Damer V. CLiN’roN (Lord) (1815), Coop. G. 80 ; 
19 Ves. 261 ; 35 E. R. 484, L. C. 

Annotations; — Expld. Ilrichono v. Thorp (1821), Jao. 300. 

Consd. Beer v. Ward (1821), Jae. 77 ; JohiiHou r, Marriott. 

(1834), 2 Or. & M. 183; Griffiths v. Griffiths (1843). 2 

Haro, 587 ; Pcarso v. Pearso (184G), 1 Do G. &: Sm. 12 ; 

Parratt v. Parratt (1848), 2 Do G & Sm. 258. Distd. 

Ilutchlnson v. Newark (18 >0), 3 Do G. & Sm. 727. Con>d. 

lie HolmcH, Rc Kloctrlo Power Co. (1877), 25 W. R. 603. 

Apld. Little V. Kiuffswood Colliorlos Co. (1882), 20 Ch. U. 

733. Expld. Rakusen v. EUIb, Mmiday & Clarke, [1912J 

1 Ch. 831. Reid. Turqnand v. Kulght (1836), 2 M. & W. 

98; Manser v. Dix (1855), 1 K. & J. 451 ; Horsley v. 

Cox (1864)), L. R. 7 Eq. 464. Mentd. Dletrichsea v. 

Oabhimi (1846), 1 Coop. temp. Cott. 72 ; Campbell v. 

A.-G. (1867), 2 Ch. App. 571. 

1125. No proof that confidential informa- 

tion obtained.] — A solr. wlio has acted to a certain 
extent only for parties defts. in an amicable suit 
in Chancery will not be riistrained from acting in a 
cause by bill iiled by some of tliose defts. on behalf 
of them.selves, agmnsi others of them, the soh-. 
making aflidavit that he is not coniideutially 
possessed of any secrets which might be used to 
the prejudice of such other dijfts. or has knowledge 
of any facts unknown to his clients. It appears 
to bo necessary that a solr. in such a case shouM 
be shown to bo possessed of knowledge of matters 
which might give him undue advantage, to found 
such a motion. — Robinson v. Mui.LET'r (1817), 1 
Price, 353 ; 146 E. R. 488. 

1126. Information acquired as clerk 

in firm.] — A clerk to a solr. commencing practic(' 
for lutnself, not to be restrained from acting as 
solr. for parties against whom liis master was em- 
ployed, upon general allegations of liis liaving, in 
his former service, acquired information likely to 
be prejudicial to the clients of his master. — 
Brtciieno V. Thorp (1821), Jac. 300; 37 E. R. 
864, L. C. 

Annotations : — Consd. Johnson v. Marriott (1833), 2 Gr. & M. 

1H3. Reid. Little v. KimfHvvood Collieries Go. (1882), 20 

Ch. D. 733 ; Jlakuwon v. Ellis, Munday Sc Clarke, [1912] 

1 Ch. 831. 

1127. Though notice of action given.] 

— Where an attorney who, having been employed 
for jiltfs. in a cause, had gone on as far as the issue 
«Sc giving notice of trial, & liad laid the facts of the 
case before counsel for his opinion, was afterwards 
discharged by ins then clients, but not for mis- 
conduct, the ct. refused to restrain him from 
acting for deft, in the cause, there being no affidavit 
by pltfs. or their solr. that the attorney had, 
wlxile in tlieir employment, obtained a confidential 
knowledge of particular facts, which it would bo 
Iirejudicial to their case to communicate to the 
deft., or that the case which had been laid by him 
before counsel contained facts, the disclosure of 

f. -.]- -nUTOHlNS V. HUTOUINS 
(1825), 1 Hog. 315.— IR. 

g. .] — The solr. of a doocasod 

client, who acted as such for that 
oilont’s extrlx. & dorlseo, was, at tJioir 
instance, restrained from acting ns 

I 2 


PART IV. SECT. 6. 

d. Wither solicitor loiU be restrained, ] 
attorney who has acted for a 
party to a suit & has discharged ffim- 
flclf cannot afterwards act for tho 
opposite party, & the ct. will restraiu 


him from doing so on an appUcat 
made for that purpose. — Ram Li 
Aoahwallah V. Mooma Bihee (181 
I, L. K. 6 Calc. 79. — IND. 

e. — — .] — Homiorsn v. Hamili 
(1821), Sail. & Sc. 359, n.— IR. 
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Sect, 6 . — Solicitor acting against former client. Part 
V. Sect, 1 ; Sub-aecta. I & 2, A.] 

which by him to deft, would have a similar effect. — 
Johnson r. Marriott (1833), 2 Cr. & M. 183 ; 2 
Dowl. 343 ; 4 Tyr. 78 ; 3 L. J. Ex. 40. 

Annotation ; — Refd. Ratuson v. Ellis, Munday & Clarke, 

11912] 1 Gh. 831. 

1128. Solicitor acting in former cause for 

both parties.] — The ct. refused to restrain deft.’s 
attorneys from acting in the cause, on the groimd 
that they had obtained a knowledge of pltf.’s case 
in the course of a Chancery suit, in which they had 
been acting in conjunction with pltf., & in which 
deft, had no interest ; deft.’s attorneys deposing, 
that, in that suit, they acted also for deft. — Gris- 
seij:, V. Peto (1832), 9 Bing. 1 ; 2 Moo. & S. 2 ; 
1 L. J. C. P. 139 ; 131 E. R. 514. 

Annotation : — Consd. Johnson v. Marriott (1833), 2 Cr. & M. 

183. 

1129. Communication of confidential In- 

formation.] — A., a solr., had been employed by 

B. to negotiate & conclude an agreement on her 
behalf. Disputes then arose between them as to 
A.’s bills of costs, which B. procured to be taxed 
Sc reduced. A suit was subsequently commenced 
by C. against B., the object of which was to set 
aside the agreement, & in which A. & D., who liad 
lately become his partner, were solrs. for C. The 
ct. restrained A. & D. from acting as the solrs. of 

C. in the suit. Sc restrained A. from communicating 
to C. any information relating to the agi'eemcnt 
that had come to his knowledge, confidentially, as 
the solr. of B. — Daytes v. Clough (1837), 8 Sim. 
202 ; 0 I.. J. Ch. 113 ; 1 Jur. 5 ; 59 E. R. 105 ; 
affd., 8 Sira. p. 209. L. C. 

Annotations : — Consd. Parratt v. Parratt (1848), 2 De G. & 

Bm. 258; Re Holmea. Re Electric Power Co. (1877), 25 

W. R. 603. Refd. Llttlo V. Klngawood & Parkburst 

Colliery Co, (1882), 47 L. T. 323. 

1130. .] — Parties who obtain know- 

ledge of transactions in respect of which proceed- 
ings are afterwards had in this ct., from their 
situation of solrs., or as clerk to a solr., will be 
restrained from acting as the solr. of. Sc from 
communicating information or producing docu- 
ments to parties having adverse interests to those 
of their former clients. — Darby v. Cottee, lie 
n. D. P. (1848), 12 L. T. O. S. 171. 

1131. .] — Injunction decreed to re- 

strain a solr. from communicating to a party who 
was suing a former client documents or matters of 
evidence wliicli had come to the possession or 
knowledge of the solr. in respect of his employ- 
ment for such client, & to restrain the party suing 
from using in his action, or otheiwise, any docu- 
ments or matters of evidence which he had so 
obtained. — Lewis v. Smith (1849), 1 Mac. Sc G. 
417 ; 41 E. R. 1326, L. C. 

1132. Solicitor formerly acting for personal 

representative— Acting for legatee.] — A bill was 
filed by the residuary legatees under a will against 
the exors., of whom one was also beneficially 
interested as a legatee, & had undertaken the sole 
ruanagement of its affairs. The bill charged par- 
ticular acts of mismanagement, & the appropria- 

solr. lor a credit, or in whose name he 
iiad filed a bill to raise the amount ot 
a jndfnncnt debt OTit of the estate of 
the deceased, thonph that creditor 
had been a client of the solr. before he 
l>ccame concerned for the deceased ; 

& though the solr. contended that he 


tion by the managing exor. to his own purposes 
of part of the trust funds. The solr. for pltfs., 
having been for several years the friend & solr. of 
the managing exor., had become well acquainted 
with the circumstances of the trust ; he had been 
engaged in recovering money from a debtor to the 
estate, & had been consulted by the managing 
exor. when one of the residuary legatees, the present 
pltf., had applied for the executorship accounts, 
which had been delivered under the solr.’s advice. 
The solr.’s bill for the matters was made out against 
the managing exor., not as exor., but personally. 
The bill was taxed, Sc an action brought for the 
amovmt, which was paid, Sc the character of solr. 
Sc client thus ceased in 1847, A motion by the 
managing exor., the former client, for an injimction 
to restrain the solr. from acting as the solr. for 
pltfs. in the cause against him was dismissed. — 
Parratt v. Parratt (1848), 2 De G. & Sm. 258 ; 
17 L. J. Ch. 346 ; 12 Jur. 740 ; 64 E. R. 116. 

Annotation : — Refd. Re Holmes, Re Electric Power Co. 

(1877), 25 \V. Jl. 603. 

1133. Acting for next of kin.] — The 

ct. refused to restrain, at the instance of an 
administiatrix, a solr. who liad acted on behalf of 
the administratrix in the affairs of her intestate’s 
estate, from acting as the solr. of some of the next 
of kin in a suit for the administration of the estate. 
— Hutchinson v. Newark (1850), 3 De O. Sc Sm. 
727 ; 64 E. R. 079. 

11 34-. Where all facts ascertainable by new 

client.] — Notwithstanding the rule that a solr. 
must not use information acquu’ed in his pro- 
fessional capacity in any subsequent proceedings 
against his former client, a solr., who has acted in 
the formation of a co. Sc been discharged, may act 
for a petitioner to wind up the same co., when all 
the facts upon which the petition is based might 
have been ascertained by any person in the 
position of the jietitioner. — Re Hoi.mes, Re 
Electric Power Co., Ltd. (1877), 25 W. R. 003. 

Annotation : — Refd. Little v. Klngswood ColUerleB Co, (1882), 

20 Ch. 1). 733. 

1135. Action for damages.] — A. employed B. as 
his solr. in an action against C. The learned judge 
on the trial reserved liis judgment, intimating that 
there would be certainly a verdict for A. as 
regarded part of his claim, but as to the balance 
he would consider the matter. In the interval Sc 
before judgment actually given, D., a former client 
of B.’s, consulted liim professionally whether he 
could safely leave in C.’s possession property 
bought by him of C., which was nearly all C.’s 
proiierty, on B.’s advice a bill of sale was 
executed by C. in D.’s favour. When judgment 
was given, C. filed a petition for liquidation of his 
affairs. Sc in consequence of the bill of sale A. only 
received a dividend under the liquidation proceed- 
ings on his judgment ; — Held ; there was a right 
of action on the ground of negligence if B. acted 
in ignorance of his duty ; or on the ground of 
misconduct & breach of duty if he wore aware of 
it. — B arber v. Stone (1881 ), 50 L. J. Q. B. 297, 

D. C. 


had been dischargrod. — B iggs v. Head 
(1837), Sau. & Sc. 335.— IR. 

h. -.] — Brady v. Lawless 
(1837), Sau. & Sc. 365, n.— IR. 

k. Dnty to maintain secrecy .] — 


Paiaonji Merwanji r. Kallabhai 
LALLtmuAi (1887), I. L. R. 12 Bom. 
85.— IND. 

1. — .] — SUTNIVAHA RaU V. PiCHAI 

(1913), I. L. R. 38 Mad. 650.— 

IND. 
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Part V. — Solicitor as Trustee, Receiver, or Executor. 


Sect. 1.— SOUaTOR AS TRUSTEE. 

Sub-sect. 1. — In General. 

See Limitation op Actions, VoI. XXXII., pp. 
505-608, Nos. 1050-1062, 1675-1077. 

1136. Entitled to protection in execution of 
duties.] — Solrs. acting as trustees are to bo pro- 
tected as any other person acting in the execution 
of an onerous duty. — H amond v. Walker (1857), 
3 Jur. N. S. 080. 

Solicitor as constructive trustee.] — See Trusts 
& Trustees. 

Appointment as trustee.] — Sec Trusts & Trus- 
tees. 

Sub-sect. 2. — Kemuneration. 

A. Wfuit Costs Chargeable. 

1137. General rule — Profit costs not recoverable.] 
— A soil'., who accepts a trust under a will or 
settlement, is not entitled to charge for work & 
labour done by him as a solr., in executing the 
trust. — New v. Jones (1833), 1 Mac. & G. 008, n. ; 
1 n. & Tw. 032 ; 41 10. 11. 1429. 

.4n7i/)totio?i.s Folld. Mooro v. Frowd (1837), .3 My. & Cr. 
45. Consd. Bm-ge v. Brutton (1843), 7 Jiir. 988. Oistd. 
York V. Brown (1811), 1 CoU. 2(10. Apld. BalnbngrKe v. 
Blair (181.")), 8 Boav. .'>88. Consd. Cradock v. Plpor (18.50), 
1 Mac. & (3. (JGl, Folld. Broughton v. Broughton (1855), 
5 I)e 0. M. & a. 1(30. 

1138. ,] — Where a solr. is appointed 

trustee, & acts prohissionally in the matters of the 
trust, he is not entitled to bis usual costs as a solr., 
but merely to the costs out of pocket. — Moore p. 
Frowd (1837), 3 My. & Cr. 45 ; C L. J. Oh. 372 ; 
1 Jur. (i53 ; 40 F. U. 811, L. C. 

A nnntntwTiM ; — Distd. He Sherwood (1840), 3 Beav. 338. 
Apld. Frawer r. I’alinor (1841), 4 Y. & C. Ex. 515. Consd. 
Burgo V. Brutton (1843), 7 Jur. 988. Distd. Y’ork v. 
Brown (1844), 1 Coll. 200. Folld. Baluhriggo v. Blair 
(1845), 8 Boav. 588. Expld. Cradoek v. Piper (1850), 1 
Mac. & G. 004. Consd. Broughton r. Broughton, Brough- 
ton V. WtiJte (1854), 2 Sin. i: G. 422. 

1139. .] — Business relating to a trust 

estate was transacted by two solrs. in i)artnership, 
one of whom was a trustee of the estate : — Held : 
in passing his accoimts, costs out of pocket could 
alone be allowed. — Collins v. Carey (1839), 2 
Beav. 128 ; 48 E. B-. 1 12S. 

Annotations; — FoUd. Burgo v. Brutton (1843), 12 L. J. Ch. 
308, Distd. York v. Brown (1844), 1 Coll. 200. 

1140. — — .] — The trustee of the separate 

property of a mari'iod woman acted as her attorney 
in three several suits instituted in relation to the 
trust property. In the first of these suits he was 
not a party, in the others ho was : — Held : in the 
first suit he was entitled to his costs as between 
solr. & client, but in the two others only to costs 
out of pocket. 

In the first suit the solr. was not acting in the 
character of trustee though he was Mrs. P.’s solr. 
(Alderson, B.). — Fraser v. Palmer (1841), 4 
Y. & C. Ex. 515 ; 100 E. R. 1111. 

Apld. Balnhrigge v. Blair (1845), 8 Beav. 
588 : Cradock v. Piper (1850). 1 Mac. & G. 664, Reid. 

T V. Doody, Hlbbei-t v. Lloyd (1892), 67 


1141. .] — A trustee acting as solr. in 

the trust matters is merely entitled to costs out 
of pocket. The rule is not inflexible, & compensa- 
tion may, in special cases, be made him, under the 
authority of the ct., by a fixed allowance, & not 
by alloviing him to make the usual professional 
charges. — Bainbkigge v. Blair (1815), 8 Beav. 
588 ; 1 New Pract. Cas. 283 ; 5 L. T. O. 8. 454 ; 
9 Jur. 705 ; 50 B. R. 231 ; svb nom. Blair v. 
Bainbrigge, 14 L. J. Ch. 405. 

Annotatiojis : — Distd. Cradock v. Piper (1850), 19 L. J. Ch, 

107. Reid. Broughton v. Broughton (1855), 5 Do G. M. & 

G. 160 , Re Barber, Burgess r. vlnicomo (1886), 34 Ch. U. 

77 ; Re Corscllia, Lawtou v. Elwos (1886), 33 Ch. D. 160. 

1142. - -.]— Stakes v. Parker, No. 

1163, post. 

1143. - -.] — Testator having given a 

legacy to a person, payable at a future day, when 
the day came the legatee was believed to bo dead, 
but it was not known whether ho had died in- 
testate or not. The legacy was invested, & a solr., 
not the exor. of testator, became the obligee of the 
bond to feecuro it. The solr. took all necessary 
steps to obtain the necessary information, & being 
unsuccessful he demanded a bond of indommty 
before paying over the legacy ; & then, saying his 
bill of costs amounted to a certain sum, but not 
delivering any bill of particulars, he deducted that 
sum from the legacy & handed over the balance to 
the next of kin of the ileceasod legatee, who had 
taken out administration to him ; — Held : no 
particulars being stated, & the solr., who had con- 
stituted himself a trustee, having made professional 
charges for his trouble in making the inquiries, the 
bill was taxable notwithstanding payment or 
retainer of moneys in payment. 

A trustee cannot charge for professional trouble. 
— He Foulkes ife Parker (1847), 2 New Pract. 
Cas. 491 ; 10 1.. T. O. S. 221. 

1144. — .] — (1) Where a solr., bemg a 

trustee, acts as a solr. for himself & his co-trustees, 
or for liimself & other parties, in a suit relating to 
trust property, & the costs are ordered to bo taxed 
as between soR. & client, aU the costs so incurred 
are to be allowed, except by so much as they uiay 
have been increased by the solr. trustee being 
liimself a party ; the rule of law, that a trustee 
cannot be allowed to make a profit of his trust, 
only apiilying to a trustee acting for himself qua 
trustee. 

(2) Under an order to tax costs as between solr. 
& client, or to tax generally, the taxing master is 
at liberty to look to the circumstance of the solr. 
being a trustee, & to disallow his particular costs, 
other than costs out of pocket. 

By an order in the suit, costs had been ordered 
to be taxed as between solr. & client, which was 
done, & no objection taken that the master ought 
to have disallowed all but costs out of pocket, on 
the ground that the solr. was a trusts. By a 
subsequent order, the master was directed to tax 
the subsequent costs of all parties as between solr. 


PART V. SECT. 1, SUB-SECT. 1. 

m. Ading as ^ pro-curat-or.] — Dux- 
(Lop's Trustee: 
Sees.) 210 ; 25 

PART V. SECT. 1, SUB-SECT. 2.— A. 
1137 i. General rule — Profit costs not 


1137 11. .] — The rule that a 

trustee acting as a solr. of the trust 
is entitled to costs out of pocket 
merely, applies only when the costs 
are payable out of the trust funds, 
not when payable by on adverse party. 
— Coi)ONiAL, Trust Co. v. Camerox 
(1877), 24 Gr. 548.— CAN. 

1137 111. .] — Ta-SXOR V. 

Magrath (1886), 10 O. R. 669.— CAN. 

1137 Iv. .] — Held: not- 


withstanding Manitoba Trustee Act, 
11. S. M. c. 146, B. 40, the rule of English 
law that a sole trustee who is a solr. 
cannot oharge against the trust estate 
profit costs for acting os solr. for the 
estate, still prevails to the extent that 
he is not entitled as of right to have 
such costs taxed to him as a solr. — 
Turriff v. McDoxald (1901). 13 Mon. 
L. R. 677.— CAN. 

1137 V. — 


Findlay’s 
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Solicitors. 


Sect, 1. — Soliciior as trustee: Sub-sect, 2, A.y B. <£• 

C. (g).] 

& client, & to add tliem to the previous amounts : — 
Held : the taxing master was not bound to follow 
the same course of taxation that had been adopted 
on the previous occasion, but might look to the 
circmnstance of the solr. being a trustee. — 
Cbadock V. Piper (1850), 1 Mac. & Cl. 664 ; 1 
H. & Tw. 617 ; 19 L. J. Ch. 107 ; 15 L. T. O. S. 

61 ; 14 Jur. 97 ; 41 E. R. 1422, L. C. ; affg, S. C. 
sub nom. Cradock v. Piper, Parkinson v. Piper 
(1849), 17 Sim. 41. 

AnnoiatUms : — As to (1) Distd. Lincoln v. Windsor (1851), 9 
Hare, 158 ; Broughton v. Broughton (1855), 5 Be G. M. 
& G. ICO. Dbtd. Manson v. Baulle (1865), 26 L. T. O. 8. 
24. Apld. Re Barber, Burgess r. Vlnlcomo (1886). 34 
Ch. B. 77. Folld. Re Corsollis, Lawton v. Klwos (1887), 
34 Ch. 1). 675. Dbtd. 8c Distd. Re Doody, Fisher r. 
Doody, Hibbert v. Lloyd, [1893] 1 Ch, 129. Refd. Vli>ont 
V. Butler, [1893] W. N. 64 : ]fe White, Pennell r. Franklin 
(1898), 78 L. T. 770. As to (2) Apld. Stone «. Llckorlsh, 
[1891] 2 Ch. 363. 

1145. .]— In a suit by a trustee 

against his co-trustee, a solr., As the parties bene- 
ficially interested under a will, some of them being 
infants, the coats of all parties had been ordered to 
be taxed & paid. It appeared that deft, trustee, 
the solr., had conduci ed his defence byliis partner. 
The taxing master allowed the solr. trustee costs 
out of pocket only : — Held : the rule wliich had 
allowed to solr. trustee coats out of pocket only 
being well establislied, the ct. would not, with 
reference to the question of coats, inquire whether 
the conduct of the suit by the partner of the solr. 
trustee was beneficial for all parties, tliough no 
party objected to such inquiry, but all costs 
beyond those out of pocket must be disallowed. — 
Lyon v. Baker (1852), 6 De G. & Sm. 622 ; 64 
E. R. 1271. 

1146. .] — An extrix, trustee under 

a will employed her co-trustcii ivlio was a solr. 
to transact the necessary legal business of the 
trust Held : the solr. was only entitled to costs 
out of pocket. — Broughton v. Broughton (1855), 
6 I)e G. M. & O. 160 ; 25 L. J. Ch. 250 ; 1 Jur. 
N. S. 905 ; 43 E. R. 831 ; sub uom. Broughton 
White. Broughton v. Broughton, 26 L, T. O. S. 
54 ; 3 W. R. 002, L. C. 

Annolaivms : — Apld. Nicholson V. Tutin (1857), 3 Jnr. N. 8. 
235 ; Pollard v. Doyle (1860), 3 L. T. 4 32. Consd. Re 
Barber, Burgosa v, Vinicomc (188(il, 31 Cli. D. 77, AV 
Corsollis, Lavvtonr. Elwca (18*^7), 3 1 Cli. B. 07.) ; Re B<n>dy, 
Fisher v. Boodv, Hibboit v Llovd, [I8't3| 1 Ch. 129. Folld. 
Re Andrew, Mellon’. Smith (1895), 39 Sol. Jo. 363. Rcfd. 
Crosskill r. Bower, Bower v. Turner (1863), 32 Beav. 86 ; 
Field V. Hopkins (i890), 44 Ch. D. 524 ; Bath v. standard 
Land Co., [191 IJ 1 Ch. 618. 

1147. .] — The rule that a solr. trustee 

acting in the trust shall not be allowed ]>rofit 
costs is not restricted to cases of express trust ; 
but applies to the case of an exor. or trustee, 
thoijgh there be no express tru.st. — Pollard v. 
Doyik, Kearns v. Doyle (1860), 1 Drew. & Sm. 
319 ; 3 L. T. 432 ; 6 Jur. N. S. 1139 ; 9 W. R. 28 ; 

62 E. R. 401. 

1148. .] — (1 ) E., a partner in a firm of 

country sobs., was one of two trustees of a will 
which contained no power to charge for profes- 
sional services. E. & his co-trustee were resps. to 
an application for maintenance by a next friend on 
behalf of an infant under the summary procedure 


of the ct. & E.’s firm, through their London agents, 
acted as solrs. for E. & his co-trustee & made 
profit costs : — Held : E.'s firm were entitled to 
receive those profit costs as coming within the 
exception laid down in Cradetckx. Piper, No. 1144, 
ante. 

(2) After the death of E.’s co-trustoe, E. was 
made deft, to an administration action in which a 
receiver was aj^pointed, & E.’s firm, through their 
London agents, acted for the receiver & made 

rofit costs : — Held : these pi'ofit costs^ could not 
e retained by the firm ; on the principle that a 
trustee must not place himself in a position in 
which his interest conflicts with his duty. 

(3) E. & his firm made profit costs by preparing 
leases & agreements for leas(;s of portions of the 
trust estate, which costs were paid by the lessees : 
— Held : although the costa were paid by the 
lessees, the solrs. were employed on behalf of the 
trust estate, & E. <fe his firm must account to the 
estate for the costs. 

(4) E. & his co-trusteo appointed E.’s partner 
steward of a manor wliich formed j)art of the trust 
estate, <fe fees for manorial business were paid 
to the steward by the tenants <te brought into the 
partnership accounts : — Held : the foes, not being 
received by the steward in his character of solr., 
were not liable to be accounted for to the trust 
estate . — Re Cor.sellis, Lawton v. Elwes (1887), 
34 Ch. D. 675 ; 56 L. J. Ch. 291 ; 50 L. T. 411 ; 
51 J. P. 597 ; 35 W. R. 309 ; 3 T. L. R. 355, C. A. 

Annotnlum : — As to (1) Consd. Re Doody, Fisher v, Doody, 
Hibbert v. Lloyd, [1893] 1 Ch, 129. 

1149. Solicitor not acting In capacity of trustee.] 

— Fraser v. Palmer, No. J 1 40, aide. 

1150. Solicitor trustee sued as defendant.] — 

Tlie costs of a deft, trustee notwitlistanding he 
was a solr. ordered to be taxed as between solr. & 
client. — York r. Brown (1844), 1 Coll, 260 ; 3 
L. T. O. S. 240 ; 8 Jur. 567 ; 03 E. R. 410. 

Amwlation : — Refd. CTadock v. Piper (1850), 1 Mac. & G. 
664. 

1151. Employment of partner as solicitor — 
Partner alone entitled to profits.] — The rule that 
a trustee shall make no prf)fit of his trust does not 
extend to his partner. Tliorefore, where a trustee, 
being a solr., employed his partner professionally 
in the matter of the trust, upon the terms of such 
partner being alone entitled to the profits, the ct. 
allowed the professional charges. — CiiACK v. 
Carlon (1861), 30 L. J. Ch. 039 ; 7 Jur. N. S. 441 ; 
9 W. R. 568 ; sub nom. Clark v. Carlon, 4 Ij. T. 
361. 

Annotation : — Consd. Re Doody, Fisher v. Doody, Hibbert v. 
Lloyd, [1893] 1 Ch. 129. 

1152. Costs of defending trust deed.] — A 

trustee, acting as solr. for himself, is entitled to 
costs generally against persons attempting unsuc- 
cessfully to impeach the trust deed. — PiNCE v. 
Beattie (1803), as reported in 2 New Rep. 546 ; 
9 L. T. 315 ; 9 Jur. N. S. 11 19 ; 11 W. R. 979. 

1153. Solicitor trustee acting for mortgagor — 
Costs paid by mortgagor.] — A trustee, who was a 
solr., sold out stock forming part of the trust 
estate & invested it on a mtgo. He acted in the 
transaction as solr. for mtgor. as well as for the 
trust estate, but made no cl large against the trust 


Thusteks V. M'Comie (1852), 14 Dual. 
(Ct. of Seas.) 621 ; 24 Sc. Jur. 311 ; 1 
Stuart, 583.— SCOT. 

1137 vl. .] — Feqan V. 

TnoMflON (1855). 17 Dun), (Ct. of 
Sees.) 1146 ; 27 Sc. Jur. 599.— SCOT. 

1137 vli. .] — Gray (Loro) 

V. Dundas & Wilson (1866), 19 Dunl. 
(Ct. of SeSB.) 1 ; 28 Sc. Jiu. 522. — 
SOOT. 


1137 viii. -,] — Wellwood’s 

Trustees v. Hill (1856), 19 Dunl. 
(Ct. of Sees.) 187 ; 29 So. Jur. 86.— 
SCOT. 

Il37ix. .]— .Mil- 

lars (1859), 21 Dunl. (Ct. of Seas.) 
1353 ; 31 Sc. Jur. 740.— SCOT. 

1187 X. .] — African Mu- 

tual Trust & Assurance Co., Ltd. 
r. ItAUBENHEIMEB’S TRUSTEES, [1912] 


C. P. D. 439.— S. AF. 

n. Sum paid as commission .] — 
In an action by a creditor agralnst 
trustees of a decoasod debtor, the 
accounts erlven In by the trustees were 
objected to, lu respect that credit 
was therein taken for a sum paid as 
commisalou to two of their number, 
who had acted ns law agents & factors 
for the trust. The ot. disallowed the 
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Part V,~-Solicitor as Trustee, Receiver, or Executor. 


estate for his services, being paid for them by the 
mtgor. He also derived some profit as a solr. in 
consequence of the employment of part of the 
mtged^. estate for building purposes : — Held : pltf. 
could not charge him with the profit thus made, as 
having been made by the employment of the trust 
estate in his business. — Whitney v. Smith (1889), 
4 Ch. App. 613 ; 20 L. T. 468 ; 17 W. R. 579, 


lT j7c^.‘274. 

1154. Employment of agent by trustee solicitor.] 

— An oxor. who acts as solr. in a cause in wliich he 
is a party in his representative character, though 
he is only allowed personally, as against the estate, 
such costs as he actually pays : — Held : entitled 
to bo allowed, as against the estate, that proportion 
of the whole costs which his town agent in the 
cause was entitled to receive. — B cjroe v. Brutton 
( 1843), 2 Hare, 373 ; 12 L. J. Ch. 368 ; 7 Jur. 088 ; 
67 E. R. 153. 

Annotatimis : — Mentd. Walters v. Walters (1881), 44 L. T. 
7Cl) ; itc Rhoades, Exp. Rhoades, [1899] 2 y. B. 317. 

1155. Right of estate to share of profit.] — 

A., a solr., being one of three mtgees., arranged 
with another solr., B., to “ act as his agent ” in 
the matter of the mtge., on agency terms. B. 
accordingly acted, <fe sent in his bill prepared as 
between solr. & client, which was paid by the 
mtgees. B. allowed A. £100 as his share of the 
profits. After this, on the application of second 
incumbrances the bill was taxed : — Held : the 
taxing master was right in taxing it on the principle 
of solr. tSc agent, for the agreement between A. 

B. was valid, though it enured to the benefit of 
the mtgees. ; & the bill was properly taxable, at 
the instance of the second incumbrancers, as bo- 
twoon them B. — Re Tayi.or (18,54), 18 Boav. 
16.5 ; 23 L. .T. Ch. 857 ; 23 L. T. O. S. 72 ; 18 Jur. 
666 ; 2 W. It. 219 : 52 E. R. 65. 

Annoiaiion-a ; — Distd. Ite Donaldson (1884). 27 Ch. D 544. 
Censd. Hr. Doody, Fisher v. Doody, Hibbert v. Lloyd. 
[1893] 1 Ch. 129. Reid. SLodinan v. Collett (1851), 17 
Bcav. (i08, 

1156. Agreement to allow solicitor trustee agency 
terms.] — Re Andrew, Mellor & 8mith (1805), 
39 Sol. Jo. 363. 

B. When Acting for Co-Trastecs. 

1157. Right to profit costs of action.] — Cradock 
V . Piper, No. 1144. ante . 

1168. Not of non-contentlous business.] — 

The rule which allows a solr,, being also a trustee &. 
a party to a cause, to charge full costs where he 
acts in the suit for a body of trustees, of which he 
himself is one, does not apply to the case f)£ a solr. 
being a trustee & acting as solr. for himself & Ins 
co-trustees in the administration of the trust 
estate out of ct. — Lincoln v. Windsor (1851), 
9 Haro, 158 ; 20 L. J. Ch. 631 ; 18 L. T. O. B. 39 ; 
15 Jur. 705 ; 68 E. R. 456. 

Ay^tations .'—Conai. Brought on v. Broughton (1855), f> 
Bp M. & G. 160. Expld, lie Cornelli8, Lawton v, 
Mwes (1887), 34 Ch. D. 675. 

1159, .] — A testatrix, after appointing 

> . & H,, who was a solr. & also one of the attesting 


witnesses to the will, exoi*8. & trustees of her will, 
declared that H. should be entitled to charge & to 
receive payment for all professional business to be 
transacted by him under the will in the same 
manner as he might have done if he had not been 
an exor. V. proved the will, & a creditor’s action 
Avas iustituted against her. V. employed the firm 
of solrs. in which H. was a partner as her solrs. in 
the action. II. afterwards proved the will, & was 
made a deft., to the action. When the action 
came on for further consideration, a question arose 
whether H. was entitled to liis profit costa, & an 
order was made declaring that he was not entitled 
to claim payment of profit costs by virtue of the 
declai'ution in the will, lie being one of the attesting 
witnesses tliereto, such declaration to be without 
prejudice to any of his rights a]iart from the clause 
in the will. Tlie taxing mastcT disallowed H.’s 
profit costs of action, on the ground that he was a 
solr.-trusieo, & as such not entiCed to make a 
profit out of his trust. On a summons to review 
the taxation —//cZd ; 11. was entitled to profit 

costa of action, but that ho was not entif. led to profit 
costs for business not done in the action, & the 
rule applied as well to costs incurred before as 
after he proved the will. — Re Baiibrr, Burgess v. 
ViNif'OME (1880), 34 Oh. D. 77 ; 66 L. J. Oh. 216 ; 
55 L T. 882 ; 35 W. R. 326. 

AnnoUitum : — Reid. He CortsclllH, Lawton v. Elwes (1887), .31 

Ch. D. 675. 

1160. If solicitor on record.] — Vipont v. 

Butler, [1893] W. N. 01. 

1161. Costs of defending action to set aside trust 
deed.] — Pince v. Beattie, No. 1152, ante. 

C. Express Provision for Payment. 

(«) By Agreement. 

1162. Profits costs chargeable by agreement.] — 

A soil*., ulio is trustee, is not entitled to charge for 
his professional services, which must be .assumed 
to have been rendered in his chai’acter of trustee ; 
but under a contract properly entered into, he 
mav be entitled to his professional charges. — Re 
.Sherwood (1840), 3 Beav. 338 ; 10 L. J. Ch. 2 ; 
4 Jur. 982 ; 49 E. R. 133. 

1 163. Release by cestui que trust — Necessity 

for independent advice.] — A trustee who was a 
soil'., came to a final settlement of accounts with 
his ccaOttif que trust, &> thei-eupon a general release 
was cxecut^'d. In the accounts, the trustee had 
taken credit for bills of costs for professional 
services, to whicli, under the general rule, he was 
not entitled, fi’ho cestuis que trust were assisted 
on the occasion by' an independent solr., who 
perused the bills, «fc settled k, attested the release : 
— Held : under the circumstances, the trustee was 
entitled to the benefit of the release. 

The safety of the public has been justly thought 
to require the rule now clearly established, that, 
although a trustee, being a solr., may appoint 
another solr. to execute tJie profes-sional business 
relating the trust, yet if he does it himself, ho 
shall not be allowed to chaige for his professional 
services (Lord Langdatje, M.R.).— Stakes v. 


charge. — B on-Accoiu> Marine In- 
18outer’s Trustees 
Biuxl, (Ct. ol Boss.) 1010 ; 
22 So. Jur, 446. — SCOT. 

_ B-’® Curator Bonis ; 

Bonis, [1927] S. C. 


PART V. SECT. 1, SUB-SECT. 2.— B. 

1167 L jRight to profit costs of action.) 
—A solr. trustee twjting on behalf of 
hJti^elf & his CO -trustee Is entitled to 
profit costs for preparing the acoouuts 


of the tru8t.ees & attending the audit 
thereof lieforo the surrogate judge. — 
Hr McNab, 19 C. L. T. Occ. N. 74.— 

CAN. 

1167 11. .] — One of several trus- 

tees who Is a l)arriat.er & solr., & acts 
for himself & his co -trustees as solr. & 
counsel In an action, may fax against 
the opposite party his full costa. In- 
cluding Instructions & counsel fees. — 
Straoiian V. Huri'AN (1892), 15 P. R. 
109.— CAN. 

1167 ill. .] — Goodsir r. Carru- 


TUER8 (1858), 20 Dunl. (Ct. of Sess.) 
1141.— SCOT. 

1157 iv. .] — Aitkkn V. Hunter 

(1871), 9 Maeph. (Ot. of Sess.) 766 ; 43 
So. Jur. 413.— SCOT. 

PART V. SECT. 1, SUB-SECT. 2.— 
C. (a). 

1162 1. Profit costs rhargrahle by agree- 
mrnL] — Whore the terms of a corre- 
spondence between the benefloiarles 
under a trust & a trustee, who also 
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Sect. 1. — Solicitor as trustee: Sub-sect. 2, C, (a) 
& jb).] 

Parker (1840), 9 Bear. 385 ; 10 Jur. 603 ; 60 
E. R. 392 ; sub nom. Staines v. Parker, 1 New 
Pract. Cas. 469 ; 8 L. T. O. S. 86. 

Annotation : — DLstd. Todd v. Wilson (1846), 0 Beav. 486. 

1164. .] — A trustee, who was 

also a soil*., after delivery of his trust accounts, 
obtained a settlement thereof & release from his 
cestui que trust. Several bills of costs, in respect 
of professional business transacted by the solr. 
touching the trust affairs, were comprised in the 
accounts. The cestui que trust was not informed 
by the solr. that he was not obliged to pay the 
professional charges, nor was any other solr. 
consulted at the time of the settlement by the 
cestui que trust : — Held : on a bill Hied several 
years after the settlement of the accounts by the 
cestui que trust against the trustee, containing 
charges of fraud, & seeking relief in respect of the 
bills of costs, & praying that the release executed 
by him to the trustee might bo declared void, the 
cestui que trust, not having proved a case of fraud 
against the trustee, was not entitled to have the 
release declared void, «fc the bill must be dismissed 
against the trustee with costs, as to that part of 
the relief prayed ; but pltf. was entitled to relief 
in respect of the professional charges made by the 
trustee, & included in the accounts settled, & a 
reference to the master to tax the bills of costs, was 
accordingly directed by the ct. — Todd v. WiiiSON 
(1846), 9 Beav. 486 ; 1 Now Pract. Cas. 489 ; 
16 L. J. Ch. 450 ; 10 Jur. 626 ; 60 E. R. 431. 

1165. Re-openlng settled account.] — 

S. & S., the trustees & exors. of a will, who were 
solrs. carrjing on business in partnei-ship & were 
authorised by the will to charge for professional 
business done by them for the estate wound up 
the estate & sent an account to the five residuary 
legatees with a letter saying that, if they would 
call at the office of the exors. on a day named, the 
exors. would give them any explanations they 
might require, & would hand them over cheque.s 
for their shares of the residue. The account was 
not a complicated one, & among the items was, 
“ paid Messrs. S. & co. costs relating to executor- 
ship & counsel’s fees payments made by them, 
£116 17s. 2d” The ultimate balance shcjwn wa.s 
£331 3s. 4d., the bulk of testator’s property having 
been disposed of by specific bequests. 3’he residu- 
ary legatees attended, signed at the foot of the 
account a memorandum, “ We have examined & 
approve of the foregoing accounts,” received 
cheques for their shares, & executed a release to 
the trustees & exors. The trustees & exors. never 
informed the residuary legatees that they were 
entitled to have a bill of costs delivered, & to Ijave 
it taxed if they thought fit. Nine years afterwards 
three of the residuary legatees brought an action 
to have it declared that the release was not binding 
on them, & to have a bill of costs delivered & taxed. 
On production of documents there were found in 
the costs ledger of the solrs. items which came to 
more than the amount charged for costs in their 
account, there was no evidence of excessive charge 
beyond a deposition by an experienced solr.’s 
clerk that in his opinion at least one-sixth would be 


taxed off the amount of costs appearing in the 
ledger, & there was no proof of error in the rest of 
the account : — Held : although it was the duty of 
the solr. trustees to have informed the residuaxy 
legatees that they were entitled to have a bill of 
costs, 4fe if they thought fit to have it taxed or 
moderated, the omission to do so was not by itself 
a sufficient ground for opening a settled accoimt ; 
in order to do so it was necessary to show that 
injustice would be done by allowing the settled 
account to stand ; that if excessive charges had 
been shown the account must have been opened ; 
but as no error had been shown the action had 
rightly been dismissed. — Re Webb, Lambert v. 
Stux, [1894] 1 Ch. 73 ; 63 L. J. Ch. 145 ; 70 L. T. 
318. C. A. 

Annotation : — Reid. Yoiu’ell v. Illbernlan Bank, [1918] 

A. C. 372. 

1166. Appointment by co-trustees as acting 
trustee.] — M., a solr., &fi vc others, wore appointed & 
act/Od as exors. & trustees under the will of C., whose 
assets consisted cliiefly of lawsuits in wliich C. 
w^as personally interested. M. was also the 
principal legatee. The trustees, by letter of at- 
torney, appointed M. as acting trustee to manage 
the trust, & accovmt to them for the funds after 
deducting liis reasonable charges & costs. M. 
thereupon kept on all the lawsuits, conducting 
them at his own discretion, & resenting all inter- 
ference of his co-trustees, & refusing for seven 
years to give them any account of the trust funds. 
At length, after exhausting all those funds, he 
delivered Ids bill of costs showing a balance of 
£2,000 for which he claimed to hold them person- 
ally liable : — Held : there being no express con- 
tract, any such inference fi’om the circumstances, 
as that he was to bo remunerated in the ordinary 
way by his co-trustees, was extravagant. — Man- 
son V. Bailue (1855), 2 Macq. 80 ; 26 L. T. O. S. 
21. 11. L. 

Annotations .—Coxad. Brotiprliton v. White, Broxightou t*. 

BrouKhton (18.')5), 20 L. T. t). S. Hi ; He Bari er, Burpress 

V. Vlnloomo (188(i), 34 Ch. D. 77. Refd. Re CorHellis. 

Lawtou V. Elwes (188()), 33 Ch. D. 160. 

Liability to income tax in respect of remunera- 
tion .] — See Income Tax, Supp. III., No. 313a. 

1167. Work done at request of cestui que trust.] — 

Qu. : whether a trustee, an attorney, is entitled to 
charge his cestui que trust for business in connec- 
tion with the trust, done at the request of the 
cestui que trust & for Ids advantage, anything more 
than costs out of pocket. — He Ovehbuey & Peake 
(1859), 1 L. T. 103. 

(b) In histrument apjpoiniing Solicitor 
Trustee. 

1168. Power to charge for costs already Incurred 
— Voluntary deed subsequently set aside.] — A deed 
made without any consideration was executed by 
a husband, by which property was conveyed by 
him to trustees, upon trusts for the benefit of 
his wife, on of the provisions being an annuity 
for her in case she & her husband should cease 
to cohabit together. The deed also contained a 
covenant by the husband to pay some costs which 
had been incuiTed by a solr., who prepared the 
deed & who was one of the trustees, for the wife, 


acted as professional agent of the trust, 
showed that It was their understand- 
ing that ho was to receive professional 
remuneration for the work done by 
him os agent : — Held : such a case 
did not fall within the rule of law that 
a trustee Is uot entitled to make profit 
from Ills management of the estate, 
or of bxislneea or affairs connected with 
it. — OMMAXisr V. Smith (1854), 19 


Dunl. (Ct. of Soss.) 721 ; 26 Sc. Jxir. 
314.— SCOT. 


1162 11, .] — Dixon v. Ruther- 
ford (1863), 2 Maeph. (Ct. of Sess.) 
61 ; 36 Sc. Jur. 30, — SCOT. 


PART V. SECT. 1, SUB-SECT. 2.— 
C, (b). 

p. Power to charge for j)eofeesional 


business.] — Re Smith (1916), 16 S. R. 
N. S. W. 422 ; 33 N. S. W. W. N. 134. 
— AUS. 

q. .] — Lewis’s Trustees v. 

PlRIE, [1912] S. c. 574 ; 49 So. L. R. 
439 ; [1912] 1 8. L. T. 208.— SCOT. 

r. Where estate insufficient.] — Where 
on estate Is solvent but insufflclont to 
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those costs including the costs of certain pro- 
ceedings in the Ecclesiastical Ot., which had been 
instituted by the wife for the purpose of obtaining 
a separation from her husband. It did not appear 
that any definite instructions for the preparation 
of this deed were ever given by the husband, or 
that its effect was ever properly explained to him 
by the solr. : — Held : this deed must be set aside, 
& a reconveyance of the property must be made by 
the trustees ; the solr,, however, having been in 
possession, as trustees under the deed, of some 
property of the wife, an account was directed of 
the rents received by him, & of the sums properly 
expended by him thereout ; he, however, not being 
allowed any costs secured to him under or by 
viitue of the trusts of the deed. — Procter v. 
Robinson (1866), 15 L. T. 431 ; 15 W. R. 138, 
L. JJ. 

1169. Power to charge for business other than of 
a strictly professional nature.] — A testator by his 
will authorised any trustee thereof wlio might be 
a solr. to make the usual professional, or other 
proper & reasonable charges, for all business done 
& time expended in relation to the trusts of the 
will, whether such business was usually mthin 
the business of a solr. or not. On the further 
considcratiou of an action for the administration 
of t(‘Htator’s estate an order was made for the 
taxation of the t-osts, charges, expenses of the 
trustees, & it was directed tliat the taxing master 
should have regard to the terms of the will as to the 
costs of the trustees ; — Held : the taxing master 
had power 1o allow to a trustee who was ti solr. 
the proper cliarges for business not strictly of a 
professional nature transacted by him in relation 
to the trust estate. — lie Ajvies, A]U£:s v. Taylor 
(1883) 25 ('h. 1). 72 ; 32 W. R. 287. 

Annotations ; — Distd. tie Chapjilo, Nowton c. Chapman 

(1884). iJ? Cb. 1). /iSl : lie Cnaliuder & llerinprton, (1907] 

1 Ch. 58. Reid, lie Fi&h, Bennett v. Bennett, [1893] 2 

Ch. 413. 

1170. .] -Testator appointed B. «fe C. his 

exors. A trustees, bequeathed to G. if ho should 
accept the offices of trustee & exor. £200, 
& declared that G. & every future trustee of his 
will who might be a solr., should be entitled to 
receive out of the estate his usual professional costs 
& charges fijr business transacted by him, including 
business not strictly professional, but which might 
or would have boon performed in person by a 
trustee not being a solr. Considerable sums were 
charged by C. against the estate for business done 
by him, including charges for his trouble iu matters 
not strictly professional : — Held : V,. although a 
legacy was given to him in his capacity of trustee, 
was entitled under the above clause to charge for 
Ills trouble as well as to make professional charges 
for business done by him as solr . — Re Fisii, 
ilENNErr V. Benneti’, [1893] 2 Ch. 413 ; 02 

li. J. Ch. 977 ; 2 R. 467 ; sub nom. Re Fish, 
Fish v. Bennett, 09 L. T. 233, C. A. 

.-—Distd. Clarksou v. Boblnson, [1900] 2 Ch. 

722 ; lie Clialludor & ilerlngrton, [1907 J 1 Ch. 68. 

.J— Zic Devereux, Rc Garrood 

(1902), 40 Sol. Jo. 320. 

— — Confined to professional business.] — 

Testator directed that “ any trustee or exor. 
hereunder being a solr. or other person engaged in 
any profession or business shall be entitled to 
charge, & be paid all usual professional or other 
charges for any business done by him or his firm 
in relation to the management & administration 
estate . . . whether in the ordinary course 
of his profession or business or not & although not 


of 'a nature strictly requiring the employment of a 
solr. or other professional person ” : — Held : under 
this clause, a trustee could not charge for his time 
& trouble except in the course, whether ordinary 
or not, of his profession or business. — Clarkson 
V. Robinson, [1900] 2 Ch. 722 ; 69 L. J. Ch. 859 ; 
sub nom. Re Robinson, Clarkson v. Dixon, 83 
L. T. 164 ; 48 W. R. 698. 

Annotation : — Distd. Ee Dovereux, Re Garrood (1902), 4G 

Sol. Jo. 320. 

1173. .] — ^To entitle a solr. trustee, 

acting as solr. to the trust estate under a direction 
to that effect in a will to charge against the estate 
for work done by him which although not pro- 
fessional work, he could have charged for without 
any special bargain against a client who was not 
a trustee there must be express words in the will 
showing that such was testator’s intention. 
Testator appointed exors. & trustees, & directed 
that one of them should be the solr. to his trust 
property & should be allowed “ all professional & 
other charges for his time & trouble ” notwith- 
standing his being an exor. & trustee : — Held : 
this clause did not authorise the solr. trustee to 
charge for work which was not professional work, 
although it was such work as he might have charged 
for against a client who was not a trustee. — Re 
CiiALiNDER A IIerington, [1907] 1 Ch. 58 ; 70 
L. J. Ch. 71 ; 96 L. T. 196 ; 23 T. L. R. 71 ; 51 
Sol. Jo. 09. 

1174. Power to charge for professional business 
— Work must be within scope of profession.] — 

Testatrix by her will appointed her solr., who 
prepared her will, one of her two exors. A trustees, 
A, stating that it was her desire that he should 
continue to act as solr. in relation to her property 
A affaii-R, A should “ make the usual professional 
charges ” expressly directed that notwithstanding 
his acceptance of the office of trustee A exor. he 
should be entitled to make the same professional 
charges A to receive the same pecumary emolu- 
ments A remuneration for all business done by 
him, A all attendances, time, A trouble given A 
bestowed by him in or about the execution of the 
trusts A powers of the will, A the management A 
administration of the trust e.state, real or personal, 
as if ho, not being hiimsolf a trustee or exor., were 
employed by the trustees or exor. Under this 
direction the solr. exor. delivered bills of costs 
which include<l charges for all business done by 
him, whether such business was strictly professional 
or could have been transacted by a lay exor. with- 
out the assistance of a solr. : — Held : all items 
which were not of a strictly professional character 
ought to be disallowed. — Re Chapple, Newton v. 
Chapman (1884), 27 (^h. D. 584; 51 L. T. 748 ; 
33 W. R. 336. 

Annotation ; — Eefd. Re Fiah, Bennett v. Bennett, [1893] 2 
Ch. 413. 

1175. .] — Where estates were devised 

to a near relative A a family solr. until B. attained 
the age of twenty-eight years, upon trust to receive 
the rents A manage the estate, A the will 
empowered any trustee being a solr. to charge A 
be paid for all btisiness done by him as a solr. 
or attorney in respect of such estate, A a legacy 
of £100 was given to each trustee, A the trustees 
managed the estates consisting of 2,()00 acres 
partly unlet for fifteen years, paying themselves 
a salary of £100 a year each for £ho trouble of such 
management, amounting in all to £3,000. On 
originating summons on behalf of the tenant for 
life A infant remainderman : — Held : such pay- 
ments of £200 a year were unauthorised by the 


pay all legacies In full, the profit oosta 
of a solr, given to him by tho will of 


testatrix, of which be is appointed 
exor. & trustee, do not take priority 


over other legacies. — O’Hiaoixs r. 
Walsh, 11918) l I. R. 128.— IR. 
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will ; the trusioos might at any time have apjjlied 
to the ct., but they neglected to do so . — Be 
Bedingfield, Bedingfield V. D’Eye (1887), 57 
L. T. 332. 

1176. .] — Testator declared that any 

exor. or tnistee of his will who was a solr., or a 
person engaged in any profession or business, 
might individually, or through his flim, act in the 
course of his profession or business on behalf of 
the exors. & trustees, & charge for so doing : — 
Held : any exor. or trustee of the will who was a 
solr. or a person engaged in a profession or business 
was entitled under the will to charge for work or 
business done in the execution of the statutory 
trusts, because such work or business would be 
done on* behalf of the exors. & tiustees. — Re 
Pedley, Wallace v. Watjlace, [1927] 2 Ch. 1C8 ; 
90 L. J. Ch. 438 ; 137 L. T. 036. 

1177. Nature of authority to charge — Beneficial 
interest — Lost by attestation of will.] — By a deed, 
dated in 1871, B. in consideration of the advance 
to her by pltf. of the sum of £350, ronvenanted 
with him for payment to him of the sum of £1,250 
at her death, & to exercise in his favoiir a power 
of appointment by will reserved to hei* in a settle- 
ment. B. died in 1884, having made her will, 
appointing exors., & declaring that one of them, 
H., a solr., should be entitled to charge for his pro- 
fessional services as if he liad not been an exor. 
H. W'as an attesting witness to the will. B.’s 
estate being insolvent, pltf. commenced .an 
action for its administration on behalf of himself 

all other creditors. Pltf. was cross-examined 
by the exors. on hi.s claim : — Held: the exor., H., 
was not entitled to charge for his professional 
services in coimt'ction witli B.’s estate, not only 
because the authoiity to make such chatgos 
operated by way of bouniy, «& could not take 
effect, as the estate was insolvent, but also because 
it was a beneficial gift or interest within Wilts 
Act, 1837 (c. 26), s. 15, & the exor., II., was an 
attesting witness . — Be BAimioii, Bioigess v. 
ViNNicoME (1880), 31 (’ll. 1). t)05 ; 55 L. ,T. Ch. 
373 ; 51 L. T. 375 ; 31 W\ B. 395. 

Annotatwns : — Apprvd. He I’oolov (1888), 40 Ch. D. 1. Reid. 
lie White, I’ennoll v. Franklin (1898), 78 L. T. 770. 

1178. — — .] — Testatrix apiiointcd B., 

& P., a soil’., exors. & tiiistees of her will k, declared 
t Jiat any trustee of her will who should be a solr. 
should be entitled to charge for all business done 
in relation to the estate as if he had been a solr. 
em])loyed by the trustee. P. was one of the 
attesting witnesses : — Held : P. w as not entitled 
to any profit costs for business done by him in 
relation to the estate for that the right to make 
professional charges could only bo claimed under 
the will & was a beneficial int(*i-cst under it, from 
claiming which he, being an atte.sting witness, was 
precluded by Wills Act, 1837 (c. 20), s. 15. — Be 
P00J.EY (1888), 40 Ch. D. 1 ; 58 L. J. Ch. 1 ; 60 
L. T. 73 ; 37 W. R. 17 ; 5 T. L. R. 21, C. A. 

Annolulioriif — Refd. He Thorley, 'I'liorley v, Massam, Re 
Thorlcy, Thorley v. MasRani, [1891] 'I (^h. 613 ; lie White, 
Pennell r. Franklin (1898), 78 L. T. 770, 

1179. Estate insolvent.] — A solr. wdio 

is the sole exor. &i trustee of a will is not entitled 
to his profit costs of acting as solr. to the estate 
if it turns out to be insolvent, even though the will 
contains a clause declaring that he should bo the 
solr. to the estate, should be allowed to charge 
for W’ork done as such solr. ; for the clause is in 
effect a legacy of profit cijsts to the solr., k being 
bounty he cannot claim it as against creditors. — 
Be White, Pennell v. pRANiajN, [1898] 2 Ch. 


217 ; 67 L. J. Ch. 602 ; 78 L. T. 770 ; 40 W. R. 
670 ; 14 T. L. K. 603 ; 42 Sol. Jo. 636, 0. A. 

Annotations : — Consd. He Salmen, Salmen y. Bernateto 
(1912), 107 L. T. 108. Apld. He Brown, Wa^ y. Smith 
(1918), 62 Sol. Jo. 487. Distd. Jones v. Wright (1927), 44 

rn T -I o o 


-A soh’. who is sole 

exor. & trustee of a will is not entitled, if the estate 
is found t/O be insolvent, to his costs of defending 
an administration action in person, nor to any 
other costs, except his out-of-pocket expenses, 
even though the will contained a clause empower- 
ing him to make professional charges, & the order 
in the action on fm'ther consideration directed the 
costs of deft, to be taxed as between solr. & client, 
& retained by him out of the balance due from 
him. — Be SiiUTTiJi: worth, Li lle y v. Moore 
(1914), 55 Sol. Jo. 360. 

1181. Estate Insufficient to pay legacies 

in full.] — W’here (lie estate of testator is solvent, but 
is insullicieut to pay the legacies in full, the profit 
costs of a solr. given to him by the will of which 
lie is appointed exor. k t rustee do not take priority 
over the other legacies, but must abate pro- 
portionally. — Be Brown, Wage v. Smith (1918), 
62 80I. Jo. 487. 

Anmtation : — Distd. Jones v. Wright (1927), 44 T. L. 11. 128. 


1182. Right of co-trustees to tax bill.] — Where 
a member of a firm of sobs, is a trustee, entitled 
under tlio instrument of trust to charge for his 
ju’ofessional services, & his firm to deliver a bill 
of costs to the trustees of the instrument for work 
done as solrs. to the trust, the co-trustee is a " ijarty 
chargeable ” wdthin Solicitors Act, 1843 (c. 73), 
s. 37, can tax the bill under the Act on a summons 
taken out under R. S. C., Oi'd. 54, r. 4 (F .). — Be 
Davies (11. P.) k Son, [1917] 1 Ch. 216; 86 
L. J. Ch. 200 ; 116 B. T. 851 ; 61 Sol. Jo. 184. 


D. Trustee hi Banltruptey. 

See. note. Bankruptcy Act, 1911 (c. 59), s. 82 (1). 

1183. Agreement by committee of inspection — 
To fix remuneration.] — By Bankruptcy Act, 1883 
(c. 52), s. 72, where creditors appoint any pomon 
to bo trustee of a debtor’s estate his remuneration, 
if any, is to be fixed, if the creditors so resolve, by 
the committee of inspection, k shall bo in the 
nature of a conuiiission or percentage, one port 
payable on the amoiuit realised k the other part 
on the amount distributed in dividend. By 
Bankruptcy Act, 1883 (c. 52), s. 72, where the 
trustee is a solr. he may contract that the remunera- 
tion for his services as trustee shall include all 
professional services. The creditors of a bkpt. 
appointed a solr. the trustee in the bkpey. “ at 
a remuneration to bo fixed by the committee 
of inspection ” ; & subsequently tlie committee 

passed a resolution that the remuneration of the 
trustee should be “ liis proper professional charges 
as a solr. for attendance k work done k expenses 
incurred by him in or about the proceedings in the 
bkpey.” : — Held : the resolution was invalid, 
inasmuch as it was contrary to Bankruptcy Act, 
1883 (c. 52), s. 72, which required tliat the 
remuneration should bo a commission or per- 
centage on the amount realised or distributed. 
Semble : where the trustee, being a solr., contracts, 
under Bankruptcy Act, 1883 (c. 62), s. 73, with the 
committee of inspection that his remuneration shall 
include his professional charges, the proper course 
is to fix Ills commission or percentage as trustee 
under Bankruptcy Act, 1883 (c. 62), s. 72, at such 
a rate as will cover his reasonable professional 
charges. — Be Wayman, Ex p. Official Receiver 
(1889), 24 Q. B. D. 08 ; sub nom. Be Wayman, 
Ex p. Board of Trade, 69 L. J. Q. B. 28 ; 61 
B. T. 644 ; 38 W. R. 95 ; 6 T. L. B. 18 ; 6 Morr. 272. 
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Sub-sect. 3. — Liability for Misconduct oh 
Nbouoence. 

A. In General, 

See, also, Trusts & Trustees. 

1184. Duty to act as prudent solicitor.] — Smith v. 
Stoneham (1880), 3 T. L. R. 77. 

Annotation .—'RsU. Re Partlufirton, Partington v. Allen 

(1887), 57 L. T. 654. 

1185. Culpable breach of trust—Ground for 
striking off roll.] — solr., becoming a trustee is, 
responsible, in liis character of officer of the ct., 
as well as in that of tnistoe, for the performance 
of his duty. Semhle : a culpable breach of trnst 
by a solr. is ground for striking liim from the roll 
of solrs. — Thompson v. Finch (18.57), 28 L. T. O. S. 
270, L. XT. 

1186. Summary Jurisdiction of court — Removal 
from trust.] — The cestuis que trust under a deed, 
the trustee of which was a solr., pi’esented a 
pcitition in the matter of the solr. & in the matter 
of Trustee Act, alhsging that th<* trustee had taken 
th(i bciiertt of Insolvent Act, had repudiated the 
trusts, refused to discharge his duties as trustee, 
A otherwise inisconduct-ed himself in the trusts, 
A praying the appointment of a new trustee in 
his pl.acc & a vesting order. The tmstoo denied or 
oilered explanations of the various imputations 
against him, claimed a balance io be due to him, 
& objeetK’d to being removed from the trustee- 
ship : — Held : Trustee Act, 1850 (c. (iO), s. 3, does 
not give the cl. jurisdiction under the Act to dis- 
I)lac<‘ a trustee who is de.sirous of continuing in 
the trust ; the trustee could not, under the 
sumin.ary jurisdiction of the ct. over sohs., be 
I'cmoved from the trust for acts done by him, not 
in the character of solr. or in any relation im- 
mediately arising out of that character, but in the 
character of trustee, A that the order could not 
be sustained. — Re Blanchard (1801), 3 l)e G. F. 
<fe .T. 131 ; 30 L. J. Oh. 510; 4 L. T. 420 ; 25 
J. 1\ 001 ; 7 ,Tur. N. S. 505 ; 0 W. R. 047 ; 45 
E. R. 82S, L. .TJ. 

-Meatd. Bristowo r. Booth (1869), L. 11. 5 

(t P. 80 ; CooinUoH v. BrookcH (1871), L. K. 12 Ey. (51 ; 

Re BigrioM’.s Scttlmt. 'I’nists (1872), 7 Ch. Api*. 223 ; 

Re Jiightbody’s Truht .0 (1881). 52 L. T. 10. 

1187. Order for payment of money due.]- 

Wherc an applt., although he is not a client, 
invokes the summary jurisdiction of the ct. over 
a solr. as one of its officers, & shows conduct 
towards him wliich the ct. considers dishonourable, 
or shows that the solr., as liis trustee', has been 
guilty of a breach of trust, & also that by such 
conduct or breach his position has been prejudiced, 
the ct. will exercise such jurisdiction whether 
or not a remedy by action exists or relief in equity 
can be obtained in respect thereof, & will make a 
summary order on the solr. to pay to the applt. 
money which it considers ho ought to pay as an 
honourable man under the circumstances . — Re 
A Solicitor, Ex p. Hales, [1907] 2 K. B. 539 ; 
76 L. .1. K. B. 931 ; 97 L. T. 212 ; 23 T. L. R. 
573 ; 51 Sol. .To. 026, D. 0. 

i. United 
K. B. 296. 

1188. Order for accounts.] — Where on bill, 
against a firm of solrs. who were the trustees of a 
settlement, for an account, but in which there 
was no charge of wilful neglect or default, & no 
relief prayed as against it, x'Rf* succeeded in 
establislung his case. The ct., in ordering an 
account, directed an inquiry as to defts.’ dealings 
^th the trust fund, & if on taking the accounts 
it should appear that they had been guilty of mlful 
neglect or default in the discharge of their duty, 
they should be charged, in taking the accounts, 


with such wilful neglect or default. — ^N ash v. 
Howell (1869), 21 L. T. 743. , , , ,, 

lXg 9 . Cost of vouching.] — A solr. was the 

exor. & trustee of the will of testator, together 
with testator’s two sons, one of whom toc>k no 
part in the management of the estate, but the 
other, who was also a specific devisee of part of 
testator’s real estate on which a legacy was char^eii, 
at first managed the property. The solr. limited 
himself to giving advice to the brothers. A lady 
entitled for life under the will to the income of a 
legacy, pressed for accounts, & the solr. forwarded 
to her sixteen months after testator’s death a paper 
which purported to be an account of the acting 
trustee as manager of the estate. The account 
did not distinguish between capital & income. No 
subsequent accounts were delivered, & the sums 
due on account of the legacy were in arrear. The 
legatee took out a summons against the three 
trustees for an account, & to make them iiersonally 
liable for cosl-s. The son of testator, who had 
not acted, died ponding the proceedings. On the 
hearing of the summons a general administration 
order was made &, costs reserved. From the 
master’s certificate it appeared that the solr. 
trnstoe & the acting trustee were chargeable witli 
certain sums to the estate. No charge was made 
against the solr. other than his refusal to account : 
— Held: the solr. trustee & the acting trustee 
must pay the costs of pltf. & of the personal 
representatives of the deceased trustee down to 
& including judgment <fe also the costs of taking 
& vouching the accounts. — Re Skinner, Cooper 
V. Skinner, [1904] 1 Ch. 289 ; 73 L. J. Ch. 94 ; 
89 L. T. 603 ; 52 W. R. 346. 

Aiinofotion : — Mcntdi. Re Holton’s Sottlmt. Trusts. Hollou 
V. Holton (1919), 88 L. J. Cb. 444. 

1190. Order for payment into court.] — Order 
made that a solr., who was also a trustee of a will, 
should pay into ct. trust money which he had by 
affidavit admitted tiiat ho had _ in his hands, 
upon motion made by pltf., cestui gue trust, in a 
suit to administer the estate of testator, the notice 
of motion being entitled in (/ho suit & in 1/he matter 
of the solr. — Re Clekihew’s Estate, Clerihew 
V. Clerihew, Re Howard (1871), 24 L. T. 860; 
19 W. K. 939, L. JJ. 

Annotation ; — FoUd. Re Carroll, Brioo v, Carroll, [1902] 2 
Ch. 175. 

1191 . Failure to obey order — Attachment.] 

— Preston v, Etherington, Etiierington v. 
JhiKSTON (1887), 37 Ch. D. 104 ; 57 L. J. Ch. 176 ; 
58 L. T. 318 ; 36 VV. K. 49 ; 4 T. L. R. 47, C. A. 

Annotations: — -Mentd. Buckley v. Crawford 62 L. J. 

O. B 87 ; Ilos V. T (1892), 36 Sol. Jo. 502 ; Re Smith, 

Hands V. Andrews, [1893] 2 Ch. I ; 

Bourne. [1900] 1 Ch. 697 ; Harper o McIntyre (1908), 99 
L. T. 191. 

li. Indevmificaiion of Co-Trustee. 

See Trusts & Trustees. 

1192. General rule — Innocent trustee entitled to 
indemnity.] — Where there were two trustees, one 
of whom was a solr. & entrusted by the other with 
the management of the trust estate, to which, by 
his negligence, loss accrued, as between the two 
trustees, the solr. trustee was hold bound to 
reimburse his co-trustee all the costs, charges & 
cxi>ense8 properly incurred by the latter in suits 
& other proceedings rendered necessary by such 
negligence of the former. — Lockhart v. Reilly, 
Reilly v. Lockhart (1856), 25 L. J. Ch. 697 ; 
27 L. T. O. 8. 49 ; 4 W. R. 438, L. C. ; subsequent 
proceedings (1857), 1 Do G. & .T. 464, L. 0. 

Annotations : — Apld. Wilson V. Thomson (1875), L. Tl. 20 
Eq. 459. DUtd. Bahln V. Hugbea (1886). 31 Ch. D. 390. 
Oonsd. OhlUlogworth v. Ohambors, [18961 1 Ch. 686. 
FoUd. Re Turner, Barker v. Ivimey, [18971 1 Oh. 536. 
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Sect. 1. — Solicitor as trustee: Sub-sect. 3, JB. Sects. 

2cfc3. Part VI. Sect. 1.] 

Apld. Re Linsley, Cattley r. West, [1904] 2 Ch. 786. 
Reid. Re Partinrton, Partington v. Allen (1887), 57 h. T. 
654 ; Bl 3 rth v. IHadeate, Morgan v. Blyth, Smith v. Blyth, 
[18011 1 Ch. 337 ; Head v. Gould, [1898] 2 Ch. 250 ; The 
MlllwaU, [1905] P. 155. 

1193. .] — As a general rule, there is 

no right of indemnity as between trustees, so as to 
render a trustee who, acting honestly but errone- 
ously has committed a broach of trust liable to 
indemnify his co-trustees who may have been no 
parties to the breach of trust. 

The cases where such right has been allowed are 
cases where the non-acting trustee has had some 
independent right to indemnity, e.q. whore the 
acting trustee has been a solr., &, acting as such for 
the trust, has by negligence or improper conduct 
lost the trust fund. — Bajehn v. Hughes (1886), 31 
Ch. D. 390 ; 55 L. J. Ch. 472 ; 64 L. T. 188 ; 34 
W. R. 311 ; 2 T. L. R. 276, 0. A. 

Amwtationa : — Consd. Re I’artington, Partlnglun v. Allen 
(1887), 57 L. T. 654. Apld. Bacon v. CamphaUHen (1888). 
58 L. T. 851. C( nsd. Elvldge v. BeJlingnam (1893), 37 
Sol. Jo. 600. Reid. Blyth v. Hadgato, Morgan v. Bl 5 d.h, 
Smith V. Blyth. [1891] 1 Ch. 337 ; Chillingworth v. Cham- 
bers, [1896] 1 Ch. 685 ; Robinson v. Harkln. [1896] 2 Ch. 
415 ; Re Tumor, Barker v. Ivimoy, [1897] 1 Ch. 536 ; Re 
Taylor, Atkinson v. Lord (1900). 81 L. T. 812. 

1194. .] — Re Partington, Parting- 

ton V. Allen (1887), 57 L. T. 654 ; 4 T. L. R. 4. 
Annotation : — Mentd. Shaw v. Catos, [1909] 1 Ch. 389. 

1195. .] — Where one of the two 

trustees actively manages the trust fund, & is 
solr. to the trust estate, he must indemnify his 
co-trustee against loss caused to the trust fund 
from an improper investment made at his instance 
& under his advice. — Re Turner, Barker v. 
IviMEY, [1897] 1 Ch. 536 ; 66 L. J. Ch. 282 ; 76 
L. T. 116 ; 45 W. R. 495 ; 13 T. L. R. 249 ; 41 
Sol. .To, 313. 

Annotations : — Apld. Re Llnsloy, Cattley v. West, [1904] 2 
Ch. 785. Reid. Head v. GouJd. [1898] 2 Ch. 250. Mentd. 
Re Roberta, Knight v. Roberta (1897), 70 L. T. 479 ; Re 
Stuart, Smith v. Stuart, [1897] 2 Ch, 583 ; Re Barker, 
llavenshaw v. Barker (1898), 40 W. R. 290 ; Re Mackay, 
Grlosaomatm r. Carr, [1911] 1 Ch. 300. 

1196. .] -A solr. trustee, to whom the 

management of the ti’ust has been left as the acting 
trustee, is liable to indemnify hia co-trustee against 
the costs of an action caused by his negligent 
conduct of the trust business, even whore no actual 
loss has been thereby occasioned to the trust estate. 
— Re Linsley, Cattley v. West, [1904] 2 Ch. 785 ; 
73 L. J. Ch. 841 ; 63 W. R, 172 ; 48 Sol. Jo. GOO. 
Annotation : — Consd. The MlllwaU, [1905] P. 155. 

1197. Exception to rule — Other trustee active 
participator In breach.] — WTioro one of two trustees 
by whom a breach of trust is committed is a solr., 
he cauuot merely because he is a solr., be required 
to indemnify his co-trustee where that co-trustee 
has himself been an active participator in the 
breach of trust &> has not participated in it merely 
in consequence of the advice & control of the solr. 
■—Head v. Gould, [1898] 2 Ch. 250 ; 67 L. J. Ch. 
480 ; 78 L. T. 739 ; 46 W. R. 597 ; 14 T. L. R. 
444 ; 42 Sol. Jo. 553. 


Sect. 2.— SOUaiOR AS RECEIVER. 
Appointment of solicitor in cause receiver.] — 

See Receivers, Vol. XXXIX., p. 17, Nos. 167-159. 

Institution of proceedings.] — See Receivers, 
Vol. XXXIX., p. 64, No. 747. 


Sect. S.— SOLIOTOR AS EXECUTOR. 

1198. Refusal to prove will — Unless remunerated.] 

— A. devised his real <te personal estate to B., an 
attorney, who made the will, & C. in trust to invest 
the personal estate in land, & settle the same on 
deft, for life, with remainders over, & made pltfs. 
exors., & gave them £20 a-piece. Pltfs. refuse to 
prove the will, unless defts. would give them £300, 
viz. £100 to B. & £200 to C. Deft, covenants to 
pay these sums accordingly ; & pltfs. having 

proved the will file their bill for the allowance ; 
& the Ix)rd Chancellor refused satisfaction 
principally for that pltf. was an attorney, & from 
the evidence it appeared, he had urged difficulties 
to extort this allowance from deft. ; though, he 
said, there might be cases where such allowance 
would be established. — PoMPRET v. MURRAY 
(1740), 9 Mod. Rep. 230 ; 88 B. R. 417. 

1199. Remuneration.] — Carmichael v. Willson 
(1830), 4 Bli. N. 8. 145 ; 5 B. R. 52 ; sub nom. 
Willson v. Carmtchael, 2 Dow. <& Cl. 51, H. L. 

AmwUdiotis : — CoUsd. Balnbriggo v. Blair (1845), 1 Now 

ITaot. Ca8. 283 ; Cradock v Plpor (185()), 1 H. & Tw. 617. 

Mentd. HcighJngton v. Grant (1840), 9 L. J. Ch. 142. 

.] — See Bxecutors, Vol. XXIV., pp. 602- 

005. Nos. 0327-6358. 

1200. Appointment of receiver.] — Hamilton v. 
Girdleston, [1876] W. N. 202. 

1201. Gift by beneficiary — Out of residue of 
estate.] — TeslatDr appointed a solr. as one of the 
exors. of his will. Shortly after testator’s death 
a document in tlie following terms was signed by 
each of the beneficiaries under the will. “ To 
the exors. of the will of the late Mr.” (naming 
te.stator) “ as one of the persons interested in the 
residue of the estate of ” (testator) “ I hereby 
signify my wish & reqib'st that the sum of £1,000 
be paid to Mr.” (naming the solr. exor.) ” from the 
residue of the estate, in consideration of his 
consenting to act as an exor. of the will, tSc as an 
expression of my approval of his conduct in 
relation to the affairs of deceased ; & I agree to 
bear my proportion of such sum of £1,000 in pro- 
portion to the value of my interest in the estate.” 
There was a conflict of evidence as to whether the 
proposal that the gift should be made emanated 
in the first instance from the solr. exor. himself 
or not. The money haWng been duly handed over 
to him, one of the beneficiaries afterwards com- 
menced tliis action to have the document signed 
by himself cancelled, & his proportion of the 
£1,000 repaid. It was admitted tliat deft, was the 
first to bring the proposal before tliis particular 
beneficiary, tliough it was said to have been done 
at the rijquest of another beneficiary : — Held : 
such a gift to an exor. from a beneficiary will not 
be upheld save under exceptional circumstances, 
circumstances which negative any suspicion of 
misrepresentation, pressure, or unfahness on the 
part of the exor., & establish that the gift or 
promise was made by the beneficiary acting 
deliberately, «fe with a thorough knowledge & 
appreciation of what he is doing, & independently 
of any influence on the part of the exor., or fear 
consequent upon his position ; that in the present 
case, though there were no threats of any kind, yet 
there was necessarily pressure incident to the very 
fact of deft.’s position ns exor., & his being the 
only person thoroughly conversant with the 
affairs of testator ; pltf. accordingly signed the 
document from an apprehension that it would be 
the worse for him, owing to deft.’s position, If he 


part V. SECT. 3. are qult« distinct, & the fact that to chargre for any professional business, 

11991. Remuneration .] — The duties of deceased, by his will, expressed a wish will not dlmlulsh tils right to ooramls- 

a person acting as exor. of, & as solr. that his exor. should act as solr. to slon as exor . — Re Short (1885), 11 

to, the estate of a deceased person the estate, & thereby empowered him V. L. R. 034. — AUS. 
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declined to sign it ; notwithstanding the wording 
of the document, there was no bargaining in the 
transaction, or any idea of paying deft, to induce 
him to act as exor. ; & pltf . was therefore entitled 


to have his share of the money repaid to him, & 
the document signed by him given up to be can- 
celled. — Wheeler v. Sargeant (1893), 69 L. T. 
181 ; 3 R. 063. 


Part VI. — Remuneration of Solicitors — Costs. 


Sect. 1. — ^IN GENERAL. 

1202. Charge for inspection of documents — 
Defendant ordered to produce documents for plain- 
tiff’s inspection — Documents remaining in posses- 
sion of defendant’s solicitor.] — Where documents, 
which a deft, is ordered to produce, are permitted 
to remain in his solr.’s office, for pltf.’s inspection, 
the solr. is not entitled to charge pltf. for inspecting 
them ; although the clerk in ct. would have been 


entitled to demand Bs. 8d. per hour. — Woodroffe 
V. Daniel (1839), 10 Sim. 126 ; 59 B. R. 561. 

1203. Local solicitor retained by Treasury to 
prosecute — Liability to account for sums received 
for costs.] — -When local solrs. are retained by the 
Treasury to conduct prosecutions on their behalf, 
such local solrs. are agents for the Treasury, & are 
therefore bound to account to the Treasury for any 
sums of money received in resiiect of costs, & to 


PART VI. SECT. 1. 

t. General rule ] — IlAMir.TON i’. Mc- 
Neill (1895), 3 Terr. L. E. 298.— 

CAN. 

a. — - — ] An attorney ontilled 
to all fair & rousnimhlo amountH for 
services performed & dlsbiirsemontH 
acluaily made by him — 1{. t>. Eli.ih, 
A’j jj. Baird (1895), 33 N. B. R. 141. 
—CAN. 


h. .I — The amount of ro- 

munciidlon which a lawyer should 
leeeiv'o dcpciKls to sonu' extent upon 
the magnitude of the interests con- 
cerned, & more upon the sldll wlileh 
manifests on his elient’s hehalf than 
upon the numher of interviews he may 
have or the time spent. — L\ n<'II 
HTACN'roN V Somerville (1919), 14 
O. L. R. .57.5 ; 16 1). L. It. 718 ; J.5 
(J. W. N. 303.— CAN. 

c. - — ,J — An attorney is not 

ntitled to any reward for ser vices 

rendered to his client hoyoiul Ids jus!/ 
& fair professional remunerat ion during 
the suhslstenec of the relationship of 
attorney Sc client, tinicss the client 
had competent &■ independent advice 
to measiiro tlic amount of scivieo 
rendered by the attorney.'— B ro en- 
DRo Na'hi Mullick V. Luckfiimom 
JIAHHKE (1902), I. L. R. 29 Calc. 595 ; 
b C. W. N, 81G.— IND. 

d. - 1 — 'I’ho employing of a 
professional person implies an under- 
taking to reniunerate lilm, but the 
Inference may ho rebutted by clreuiu- 
stanees. — M auhun r. Baillie (1855), 
2 Mucq. 80 —SCOT. 


e. — — Where the relation of 
agent & client is constituted, the 
obligation of the client to romuncrato 
the agent for his services is Implied 
unless expressly dispensed with. — 
Beij. V. OuiLViE (1803), 2 Maeph. (Ct. 
of Bess.) 336 ; 30 Sc, Jur. 102.— SCOT. 


f. Acting as solicitor d.' counsc 
to chrnf.)— -Pltf,, the recorder of T. 
act.ed as solr, & counsel for deft, town 
in several prosecutions brought ogalns 
Uie town. Ills duties wore not tlclinef 
by the council, & there was notblnj 
in the legislation or In the practice ti 
impose upon liim the duty of actim 
for the town In such cases : — Ueld : 
he was entitled to recover as agains 
the town remuneration for hls services 
—Laurence v. Truro Corpn. (1894) 
26 N. 8. R. (14 R. & G.) 231. — CAN. 

g. Compromise of action — Whethe 
ephntor deprived of costs— CoUusion.]- 
A bona fide settlement between thi 
paries to an action by which that 6 
other actions between virtually th 
same parties ore arranged wlthou 
reference to pltf.’s attorney or hi 
oosts, but without any collusion with i 
view to deprive him of hls costs, wll 


not bo disturbed by tho ct. though 
the ivinsequcnces of the arrangement 
ho to deprive such attorney of his 
costs. — Lanoley r. IlEPBUKN (1877), 
3 V. L. R. (L.) 119. -AUS. 

h. - - — — —.] — Collusion to 

deprive the al.tornoy of his costs 
must ho clearly made out to entitle 
him to proceed for them. Hero pltf. 
informed his attorney that he Intended 
to settle with deft.. Sc said that he 
would BOO the cobt.8 paid. No objec- 
tion was made, nor any notice given 
to deft, not to pay pltf. ; but several 
months after tlie settlement, 14io pltf. 
being insolvent, tlie attorney issued 
a /(. fn. for his costs . — Held : tho writ 
must 1)0 sot aside. — Brown v. Conant 
(1850), 2 P. R. 208.— CAN. 

k. .] — If defts. 

make a collusivo settlement of a suit 
with pltf, without tho knowledge of 
pltf.’s solr. & w'lth tho object of de- 
priving the latter of hls costs, he is 
ontilled, on application to a judge In 
chambers, to un order that defts. should 
pay hls eost.s. — S tewart v. Hall 
( 1908), 8 W. L. R. 479 ; 17 Man. L, R, 
G,.3.— CAN. 

i. — .] — Dicmua.o r. 

McLkan (1915), 8 O. W. N. 27, 279 ; 
33 O. L. R. 231. — CAN. 

m. — — - 1 — Where a 

soUlement is made between litigants 
personally for the purpose of depriving 
solrs. of their costs, tho ct. will allow 
the solrs. to apply burnmarUy for pay- 
ment of their costs by cither of the 
parties, but tho solrs. must apply to 
the et. Sc they must establish that the 
settleuiout w'as eollnslve. — B kikord v. 
Sqi'irkell, fl92l] 2 W. W. R. 739. — 
CAN. 

n. - - ] — Mulligan 

r. Gilligan (1811), 3 1. L. R. 323. — 

IR. 

o. — — .) —Tho ct, win 

not Interfere to enforce payment of 
costs by u. <left. to pltf.’s attorney, 
where tho matter has been compro- 
mised without hls knowledge, If a 
clear cose of coilusion ho not estab- 
lished, or If the action bo for un- 
liquidated damages. — M'L ouohlin v. 
Murphy (1856), 27 L. T, O. S. 328. 
— IR. 

p. .] — Motion for 

costs of pltf.’s attorney notwithstand- 
ing settlement of notion. The ct. 
must be perfectly satlsllod that there 
has been collusion between tho parties 
to tho action to deprive an attorney 
of hls costs by settling the action 
before It will Interfere. — Glennon v. 
O’Donoohoe (1865), 13 L. T. 207.— 
IR. 

q. .] — A “ satis- 

faction piece,” coUuslvely signed by 
deft, at the instance of pltf., whereby 


deft.’s attorney was deprived of costs, 
which were paj'ablo by pltf., set aside 
at tho Instance of tho attorney. — 
SiiARFLEY V. Garwood (1873), 1, R. 

7 C. L. 38.— IR. 

r. — — — ] — Where an 

arrangement Is entered Into for tho 
compromise of lui action by pltf. Sc 
deft., without the knowledge of pjtf.’s 
sob'., by tho payment of a certain sum 
to pltf. In discharge of tho claim Sc 
costs, tho ct. has jurisdiction to give 
pltf.’s solr. liberty to cotitlnuo tho 
action for the recovery of his costs, 
on being satisfied that the purpose 
of the ariangenient made by tho parties 
Included the purpose of depriving 
pltf.'s solr. of hls costs. — Dunthorne 
V. BUNUURT (1888), 24 L. R. Ir. C. — 
IR. 

t. ] —Where deft, in good 

faith settles an action in such a way 
as to deprive pltf.’s solr. of his costs, 
such solr. Is not entitled to leave 
to proceed with tho action for tho 
recovery of hls costs. — Rideout r. 
McLeod (1898), 0 B. C. R. 161.— CAN. 

aa. .] — Parties to a suit 

may settle between themselves with- 
out the kuowlodgt^ of their solrs. pro- 
vided they do so honestly & without 
any intention of depriving the solrs. 
of their costs. Tho ct. in such case 
will not interfere to protect tho solr . 
In respect of his costs.— Haney r. 
Elmer, [19201 1 W. W. R. 082, 30 
Man. L. R. 380.— CAN. 

bb. .] — Buien V. Waiaui 

(1832), Huyes Sc .to. 23. — IR. 

CO. — .] — Hamilton & J af- 

fray V. Brybon Sc Service (1813), 17 
Fue. Coll. 378.— SCOT. 

dd. Right to charge commission cC- 
co.s-fs.]— Uoft., w'hon solr. for pltfs., 
cuilectod (iertain moneys for them. 
Ho was a director of pltf. co. & also 
the holder of dobontures past due : — 
Held : ho had a right to set-off the 
debenture debt against the moneys 
colleotod ; but he had no right to 
charge a commission for colToctlou 
over Sc above hls costs. — Sydney 
J.AND Sc IjOan Co. V, A Solicitor 
(N. S.) (1910), 7 E. L. R. 549.— CAN. 

ee. Right to fees under K. B, Rule 
097 (Sask.).] — Kamback v. Canadian 
Northern Town Properties, 11924] 
3 I). L. R. 632 ; [1924] 2 W. W. R. 
992 ; 19 Sask. L. R. 329.— CAN. 

ff. Inquiry as to how much solicitor 
will charge — Whether consultation fee 
may be cdiarged.] — Where a vendor 
named In an agreement for saJo of land 
on whloh default had been made by 
the purchaser, enters a solr. 'a office Sc 
asks him how much he would charge 
for clearing hls title, but not getting 
a satisfactory answer leaves him & 
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Sect. 1 . — In general. Sects. 2 tfc 3: Siib-aeci. 1, A, 

& B.] 

pay over to tho Treasury tlie difference between 
the sums so received as costs & the suni allowed 
them on taxation . — Re Parkinson, Re Prosecu- 
tion BY The Treasury, K. v. Gershon (1887), 
50 L. T. 715 ; 3 T. L. R. 528, D. C. 

Assignment of costs by bankrupt soUcltor.l— 
See Bankrui*tcy, Vol. V., pp. 775, 782, Nos. 6060, 
6001, 6714. 

Remuneration under Land Registration Act, 1925 
(c. 21).] — See Holicitors’ Remuneration (Registered 
Land) Order, 1925. 


Sect. 2.— AMOUNT OF COSTS RECOVERABLE. 

See Part VII., post. 


Sect. 3.— SPECIAL AGREEMENTS AS TO COSTS. 

vSuB-SECT. 1 . — Form of Agreement. 

A. Under Atlomeys and Solicitors Act, 1870. 

See Solicitors Act, 1870 (o. 28), s. 4. 

1204. Necessity for writing.] — Re Uemsworth & 
Spyer’8 Agreement (1883), 27 Sol. Jo. 499. 

1205. .] — Re Russeel, Son & S(’ott, No. 

22[i2, post. 

1206. — — Agreement to charge nothing.] — 

An agreement by an attorney with a client “ to 
charge liim nothing if lie lost tlie action, <St to take 
nothing for costs out of any money that might be 
awarded to him in such action ” need not be in 
writing. — .Tennings r. Johnson (1873), L. R. 8 
a P. 425 ; 37 J . P. (>95. 

AntU)taHo7i8 :~-Apprvd. Clare v. Joseph, [1907] 2 K. B. 969. 

Befd. Wild V. Slinprion, (1919] 2 K. B. 044. 

1207. -.] — A solr., who was acting for 
a client in a county ct. action in which the client 
was pltf., verbally agieed with him tJiat I>e, the 
client, should not pay the solr. any costs. At tho 
trial of the action the jury returned a verdict for 
pltf. with damages. J'lie county ct. judge, on the 
application of deft., entered judgment for pltf. for 
the amount of the verdict without costs on the 
ground that under the proviso to Solicitors Act, 
1870 (c. 28), s. 5, pltf. was not entitled to recover 
from deft, more costs than were payable by pltf. 
to his solr. under the agreement: — Held: (1) 
apart from the Act pltf. could not recover from 
deft, more costs than he was liable to pay his solr., 
inasmuch as party <fe party co.sta were awarded as 
an indemnity only ; (2) upon the conslmction of 
the Act, for the purpo.se of ajiplymg the proviso 
to sect. 5 it was not necessary that the agreement 
.should be in writing, — Oundry v. Sain-sbury, 


[1910] 1 K. B. 045 ; 79 L. J. K. B. 713 ; 102 L. T. 
440 ; 26 T. L. R. 321 ; 54 Sol. Jo. 327. 0. A. 

AnnotaHons : — As to (1) Consd. McLean v. Carlish (1917), 
Cl Sol. Jo. 399. Generally, Refd. Adama v. London 
Improved Motor Coach Bulldera (1921), 124 L. T. 587. 

1208. Agreement to charge less than 

ordinary costs.] — Ibberson v. Neck (1886), 2 
T. L. R. 427. 

1209. .] — An agreement by a solr. 

with a client to charge him notiiing for costs if he 
won his action, &, if he lost it, to ciiarge only the 
same amount for costs as he would have recovered 
from tlie opposite party had the action been suc- 
cessful. is not an agi'eement which is required by 
Solicitors Act, 1870 (c. 28), s. 4, to be in writing. — 

V. Joseph, [1907] 2 K. B. 369 ; 76 L. J. 
K. B. 724 ; 96 L. T. 770 ; 23 T. L. R. 498 ; 51 
Sol. Jo. 467, a A. 

Annolation : — Apld. Gundry v. Sainsbury. [1910] 1 K. B. 
64.'». 

1210. Agreed amount retained by solicitor.] 

— Where a client deposited with a soh*. a sum of 
money to be applied in payment of costs in certain 
matters of business with winch tlie solr. was 
entrusted, &, after the coats had been incurred, 
verbally agri-ed witli the solr. what the amount 
shoultl be, & the solr. retained out of the sum 
suflicient to pay himself the agreed amount of 
costs. On the bkpey. of the client: — Held: (1) 
Ids trustee was entitled to deliveiy of a bill of costs 
from the solr., & the retainer of tlic money by tlio 
solr. did not amount to payment; (2) the juris- 
diction R> ordiT delivery of a bill is independent of, 
& not anciliary to, tlie juiisdiction to order taxa- 
tion . — Re West, King t*c Adams, Ex p. Clough, 
[1892] 2 Q. B. 102 ; 01 L. J. Q. B. 639 ; 07 L. T. 
57 ; 40 W^ R. 614, D. C. 

Aniu)lations : — As to (1) Distd. Re Tbompson, Kx p. Baylin, 
(J89n 1 Q. B. 462. Refd. Rr Chapman ( 1 903), 20 T. I.. B, 
3. Gmrrfdl]/, Rc!d. Jie Irupe, L'x p. I’erivti, 1189.5] 2 
Cb. 281. 

1211. Wfhat constitutes agreement in writing — 
Necessity for signature by both parties.] — ^To con- 
stitute an agreemtmt as to costs between a solr. & 
his client within Solicitors Act, 1870 (c. 28), s. 4, 
the document must be signed by both parties. — 
Rc Lewis, Ex p. Munro (1876), J Q. B. I). 721 ; 
'IS L. J. Q. B. 810 ; 35 L. T. 857 ; snh nom. R. r. 
Munro, Re I^ewis, 24 \V. II. 1017, D. ('. 

Anttntaiioris :~~Expld. BewJov Atkinson (1879), 1.3 Ch. D. 
283. Folld. 7('e Baven, hx I’ilt (1881), 45 L. T. 742. 
Dbtd. Ac 'i’bompson, Rx p. Baylis, [1894] 1 Q. B. 462. 
Refd. Rr BushCll & Scott (1885), 30 Ch. 1 ). 114; Re 
Hill (1886), .'■>4 L. T. 566 ; AV George, Franciti v. Bnico 
(1890), 44 Ch. D. 627 ; Cacrlcon Tinplato Co. r. Hughes 
(1891), 60 L. .r. g. B. 640 , Pontifo.v v. Farnlmin (1892), 
68 L. T. 168 ; Rr West, King & Adams. Rx p, Clough, 
11892] 2 Q B. 102 ; Ac Frape, Kx p Berictt, (1893] 2 Ch. 
281 ; Ac Thomas, [1893] 1 g. B. 670 ; Pc Jones, [1895] 

2 Ch. 719; Bake r. French (No. 2), [1907] 2 (Jh. 216; 
Hickman r, Kent or Bt)inncy Marsh yhoci)-BrcederB’ 
Assocn., [1915] 1 t:h, 881. 

1212. .] — A document containing the 

terms of an agreement as to the amount of costs 


engages another solr. to do the work, 
the solr, tlrst mentioned Is not entitled 
to charge a consultation fee. — VV(Jor>- 
WOKTH V. Altan (1925), 36 B. C. It, 
20.— CAN. 


f. Unauthorised iriterfrrrnec in, case 
of minor.] — A solr. Interfering In the 
case of a minor, without due inquiry, 
is not entitled to costs.— AV Goodkh 
(1850), 10 L. T. O. S. ,325.— IR. 


g. Right to sue on quantum ineruiL] 
— An attorney ret,alncd for the conduct 
of a chancery suit, & accepting such 
retainer, thereby enters Into a specific 
oontract to carry on the proceedings & 
cannot, without due notice, before 
the suit Is terminated, rescind that 
contract, & sue on a quantum rneruil.— 
COPPINGER V. SyN.VOTT (1853), 3 

I. O. L. II. 563.— IR. 


h. Right to reasonahle commission 
on rents collected.] — Solicitors who have 
had tho luanagoniout & sale of property 
for a client & have made no onargo by 
way of costs are, with tho consent of 
the client, entitled to a reasonable com- 
mission on rents & Interest collected & 
inonevh realised by sale. — Glendinni v<} 
V . Bievwright (1903), 22 N. Z. L. li. 
897.— N.Z. 

k. Charge for preparing hill of > 
tion.] — A client, having employed an 
agent to prepare a bill of advocation 
for tho purpose of delay. Is liable in 
payment of the expense of It. — 
(Jlyne V . Swanson (1830), 8 Bh. (Ct. 
of Sess.) 391 : 5 Fac. Coll. 325.~SCOT. 

l. Expenses of committee of in- 
vestigatixm charge for making copies.] 
— Where a committee of a joint stock 


CO. was appointed to make an investiga- 
tion for behoof of tho co. ; & one of 
their number, a writer to the Signet, 
acted as their clerk, but did not stipu- 
late for remuneration : — Held : not 
entitled to make a ohargo for Ids 
time & trouble, but entitled to re- 
imbursement of hiH outlay, besides 
a charge for making copies in his own 
chambers of tho proceedings of the 
committee for their behoof. — Duncan 
V. UnioxV Canax Co. (1831), 9 Sh. (Ct. 
of Soss.) 398.— SCOT. 

m. Right to recover coats from 
estate.] — An attorney who is bond fide 
employed for that purpose, & conducts 
the suit honost-ly, is entitled to recover 
his lawful foes &, disbursements from 
the estate. — Quin v. I^ii.kinoton 
(1894), 11 B. C. 416.— S. AF. 
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payable by a client to her solr., signed by the 
client only, is not an “ agreement in writing ” 
within Solicitors Act, 1870 (c. 28), s. 4, as the 
document must be signed by both parties, & the 
solr. may be required to deliver a detailed bill of 
coste, to be taxed in the ordinary way. — Rc Raven, 
Ex p, Pitt (1881), 45 L. T. 742 ; 30 W. R. 134. 

Annotations Befd. lie RusseU & Scott (188f)). 30 Ch. D. 

114 ; Rf Thompson, 33. Baylis, [1894] 1 Q. B. 462 ; Ite 

Jones, [1895] 2 Ch. 719. 

1213. .] — Re IIemsworth & Spyeii’s 

Agreement (1883), 27 Sol. Jo. 499. 

1214. Document signed by cUent alone — 

Statement of account.] — Re Fernandes, [1878] 
W. N. .57 ; 22 Sol. Jo. 348. 

Annotations : — Consd. Clare v. Joseph, [1900] 2 K. B. 592. 

Reid. Re Uussell & Scott (1885), 30 Ch. I). 114 ; rontifex 

V. Farnham (1892), 62 L. J. Q. B. 344. 

1215. .] — Re Raven, Ex p. Pitt, No. 

1212, ante. 

1216. Letter consequent upon com- 

munication from third party.] — A solr. delivered 
his bill, & after an interval wrote to his client that 
legal proceedings would be taken unless it were 
paid. He also wrote to a third party. In conse- 
quence of the letter to the third party, which had 
been communicated to him, the client wrote to the 
solr., “ J am off to Scotland, & will send you a 
cheque for the whole amount on my return.” The 
solr. permitted a few months to elapse, & issued a 
writ, whereupon the client applied for an order 
to tax : — Held : ho was entitled to t he order. As 
the client’s letter was not in reply to the solr.’s 
demand for payment, there was no agi'eernent in 
writing vithin Solicitors Act, 1870 (c. 28), s. 1 ; & 
the forbearance of the solr. to sue, coupled with 
the client’s letter, did not bring the case within the 
secl-.—PoNTiFEX V. Farnham (1892), 02 L. J. Q. B. 
344 ; 08 L. T. 108 ; 41 W. R. 238 ; 37 Sol. .To. 
140 ; 5 R. 149. 


Annotation Dbtd. BalvO v. French (No. 2). [1907] 2 Ch. 215. 

1217, Receipt.] — A solr. agreed to 

conduct certain litigation for Ids client for a fixed 
siun of money. In the course of the litigation the 
client paid tlio solr. certain sums amounting in all 
to more than the sum agreed. I'lie litigation ter- 
minated in a settlement favourable to t he client, & 
a fresh arrangement was made tliat the solr. should 


retain the amount he had received from his client, 
though in excess of the amount originally agreed. 
Tlds arrangement was embodied in a receipt 
signed by the client, on payment to her by the solr. 
f)f the amount recovered for her in the action : — 
Held: (1) the receipt though signed only by the 
client & not by the solr., was “ an agreement in 
Avriting” witldn Solicitors Act, 1870 (c. 28), s. 4 ; 
(2) the money retained by the solr. was, in view' 
of his client’s consent as contained in the rec<'ii>t, a 
payment by the client to the solr. witldn Solicitors 
Act, 1843 (c. 73), s. 41. — Re Thompson, Ex p. 

1 Q- B. 462 ; 63 L. J. Q. B. 187 ; 
70 L. J . 238 ; 42 W. R. 402 ; 10 T, L. R. 89. D. C. 

(o (1) Folld. Re Jones, [1895] 2 Ch. 719. 

2 Ch. 21.5. Refd. llnf r. 
Pamvols, [1919] 1 K. B, 660 ; Hyo v. Purcell, [1926] 1 
R. B. 446. As to (2) Consd. Re Baylis, [1896] 2 Ch. 107. 

.]— Jones, No. 1200, post. 

. ^ Memorandum referred to In 

letter from solicitor.] — Pltf., a solr., claimed in an 
account which was being taken before the master 
a sum of £035 alleged to be duo imder a memo- 
randum signed by (lefts., in which they agreed the 
balance due to pltf. for his costs of contentious 
busmess previously done by him on their behalf, 
ihis n^morandum was referred to in a letter 
' pltf.’s firm & written by them to defts. ; 

Held : on the facts, there was an agreement in 


writing signed by both parties ; oven if that were 
not so there was an agreement si^ed by defts., & 
that was a sufficient agreement in writing within 
Solicitors Act, 1870 (c. 28), s. 4 ; & the agreement 
must be referred to the taxing master for examina- 
tion. — Bake v. French (No. 2), [1907] 2 Ch. 216 ; 
76 L. J. Ch. 605 ; 97 L. T. 750 ; 51 Sol. Jo. 654. 

Annotations : — Retd. Held v. Cupper, [1915] 2 K. B. 147 ; 

Ihiddenhatt v. Leith (No. 2), [1910] 2 Ch. 168 ; Rut v. 

Pauwels, [1919] 1 K. B. 660. 

1220. What constitutes agreement ** respecting 
amount & manner of payment '' — Retainer in 
criminal proceedings — Agreement for payment out 
of proceeds at sale of furniture — To “ cover ** 
costs of defence.] — A solr. was retained to defend 
a man cliarged with ernbe/zlement (to to act for 
him in a civil action in which he was deft. Both 
retainers were in writing. By the retainer in the 
criminal proceedings which was dated Jime 14, 
1912, the client agreed that the solr. should receive 
the proceeds of the sale of certain furniture ” to 
cover ” the charges of the defence. The solr. 
received these proceeds. By the retainer in the 
civil action tlie solr. was to act for the client in the 
conduct of the action for an inclusive fee of one 
hundred guineas. On Oct. 28, 1912, the client 
pleaded guilty to the criminal charge & was sen- 
tenced to penal servitude. Hubsoquently judg- 
ment was recovered against him under R. S. C., 
Ord. 14, in the civil action. On Feb. 10, 1914, 
applt., who had been appointod on Oct. 1, 1913, 
administrator of the client’s property under 
Forfeiture Act, 1870 (c. 23), s. 9, applied by 
summons in the K. B. l)iv. und(T Solicitors Act, 
1870 (c. 28), s. 8, to set aside the agreements as to 
costs, as being untah & unreasonable, & for the 
delivery of a bill of costs & for taxation. The solr. 
in answer to the application contended {inter 
alia) that the amount agi-eed by the ci\al retainer 
had been jiaid more than twelve montlis before 
the application, inasmuch as ho had collected 
W'lth, as he alleged, the authority of the client, the 
sum of £100 from debtor of the client, <to that, 
therefore, by reason of Solicitors Act, 1870 (c. 28), 
s. 10, the application was out of time. On Oct. 1, 
1912, the client had assigned aU his real & personal 
estate to tlie liquidatoi- of a co. wliich had formerly 
employed him. On Apr. 1, 1914, the liquidator 
assigned the estate to applt. On Apr. 4, 1914, the 
master made an order setting aside the agreements 
& ordering the delivery of a bill of costs for taxa- 
tion. On appeal the judge at chambers set aside 
the master’s order on ilie ground that by reason 
of iiayment the ai)pUcation was out of time. On 
apj)eal to the Div. C^t. : — Held: (1) the retainer 
in the criminal proceedings was not an agreement 
” respecting the amount «to manner of payment ” 
of the soli'.’s charges within Solicitors Act, 1870 
(c. 28), s. 4 ; (2) with regard to the retainer in the 
civil action, the solr. could succefid on his defence 
of payment only if the £100 had been received & 
retained by him in satisfaction of the agreed sum 
t o the knowledge of the client «to with the intention 
on the latter’s part that the agreement should in 
that, way be ratified ; <fe there must be a further 
inquh’y as to the facts relevant to this question. — 
Re Jackson, [1915] 1 K. B. 371 ; 84 L. J. K. B. 
548 ; 112 L. T. 395 ; 31 T. L. R. 109 ; 69 Sol. Jo. 
272, D. C. 

B. Under SoUeiiors' Remuneration Acf, 1881. 

See Solicitors’ Remuneration Act, 1881 (c. 44), s. 8. 

1221. Necessity for writing.] — Re Baylis, No. 
1942, post. 

1222. Verbal agreement to pay balance of 

account stated.]— T urner v. Willis, No. 1329, post. 
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Sect, 3. — Special agrcementa as to costs : Svb-sect. 

1, B, ; sub-sects, 2 3» A.] 

1223. Payment in discharge of past costs.] — 

Where a eolr. accepted a lump sum ha discharge of 
his client’s costs of a completed piu^hase without 
any agreement in writing, & without delivery of a 
formal bill of costs : — Held : the bill was not out- 
standing, & did not require to be included in an 
ex parte order for taxation obtained by the solr. 
in respect of another bill. 

Semhle : a payment in discharge of past costs 
by way of accord «fc satisfaction is not an agreement 
for remuneration within Solicitors’ Remimeration 
Act, 1881 (c. 44), s. 8, & precludes taxation in the 
absence of special circumstances. A solr. acting 
for both mtgor. & mtgct‘. is not required to include 
the mtge. costs where there is no relation of solr. 
& client as to those costs between him & the mtgor., 
in his application for an ea’ parte order for taxation 
of separate bills against the mtgor. client. — Tie 
Duncan (1907), 51 Sol. Jo. 485. 

1224. Sufficiency of signature — Signature by 
party to be bound.] — (1) An agreement between 
solr. & client is a good agreement under above Act, 
s. 8, if si^ed by the person to be boimd thereby, 
although it is not signed by the other party. 

(2) In order to impeach an agreement between 
solr. & client as unfair & unreasonable under 
above Act, s. 8 (4), it is not necessary that an action 
should have been brought to set it aside, or a 
previous order for taxation obtained ; but, on 
a summons for taxation, if the evidence shows that 
there has been such an agreement & that there 
are grounds for suspicion of unfairness, the ct. 
wiU order the taxing master in taxing the bill of 
costs to consider whether the agreement was fair 
& reasonable. 

(3) The vords “ by agreed costs £80 ” in such 
an agreement held to be a sufficient description 
of aU the costs incurred up to the date of the agree- 
ment. — lie Frape, Ex p. Perreti', [1893] 2 Ch. 
284 ; 62 L. J. Ch. 473 ; 68 L. T. 658 ; 41 W. K. 
417 ; 37 8ol. Jo. 373 ; 2 K. 411, C. A. 

Annotations : — As to (2) Reid. /?<’ A. & R., Ex j). W. (1900), 

44 Bo]. Jo. 315, As to (3) Distd. lie Buylis, [1890] 2 C^h. 

107. Reid, lie Thonipwou, Ex p. Baylls, [1894] 1 Q. B. 

462. Oenerally, Refd. lie Urmstou (1903), 48 Sol. Jo. 16. 

1225. Of solicitor — ^Name written on head- 

ing of account.] — The written name of a solr. in 
the heading of an account made out by ins clerk 
does not amount to tlie signatmv of the solr. t o an 
agreement contained in the account. — Re Frape, 
Ex p. Perrett, [1893] 2 Ch. 284 ; 02 L. J. Ch. 
473 ; 68 L. T. 47 ; 41 W. R. 2.S2 ; 37 Sol. Jo. 196 ; 
2 R. 411 ; on appeal, [1893] 2 Ch. p. 293, C. A. 

Annotations : — Refd. lie Thompson, Ex p. Baylis, [1894] 1 

Q. B. 462,- lie Baylis, [18961 2 Ch. 107 ; jRc A. B , 

Ex p. W. (1900), 44 Sol. Jo. 315 ; Re Unnston (1903), 48 

Sol. Jo. 10. 

1226. What constitutes agreement within the 
Act — Undertaking In letter — Costs of mortgage.] — 

S. being desirous of borrowing money on mtge. 
WTote to P., a solr., a letter instructing him to raise 
£300 upon a specified security, & undertaking “ to 
pay your costs, which I agree at £20, exclusive 
of money out of pocket, to be incurred in & about 
doing what is necessary for the purpose of these 
instructions.” P. found a mtgec. & carried out 


the mtge., acting on behalf of both the mtgor. & 
the mtgee., & retained out of the £300, £20 for 
costs of both parties, other than out-of-pocket 
costs. 8. then applied for an order directing P. 
to deliver a bill of all such fees, charges & dis- 
bursements as ho claimed or had deducted, & 
referring such bill when delivered to taxation ; 
Held: (1) 8 ., the mtgor., was a “client” & had 
employed P. as Ms solr. within above Act, s. 1 ; 

(2) although the £20 was partly in respect of busi- 
ness in wMch the solr. was acting on behalf of the 
mtgee., the letter was an agreenient for remunera- 
tion between client & solr. within above Act, s. 8 ; 

(3) in the absence of evidence that the charge of £20 
was either unfair or unreasonable it ought not to 
bo referred for taxation.— -A’e Pabmer (1890), 45 
Ch. 1). 291 ; 59 L. J. Ch. 575 ; 62 L. T. 778 ; 38 


W. R. 673 ; 6 T. L. R. 377, C. A. 

Annotations: — As to (3) Consd. Re Frapo, Pv 

[1893] 2 Ch. 2cS4. Refd. Bay r, Nowion (1912), 108 L. 1. 


1227. — — Statement of accounts signed by 
client — Agreed costs.] — Re Frape, Ex p. Perrett, 
No. 1224, ante. 

1228. .] — Re Baylis, No. 1942. 


post. 


SuB-SEcrr. 2. — Construction. 

See, generally. Deeds,* Vol. XVII., pp. 242 et seq. 

1229. Jurisdiction of court to construe — On 
application for taxation.] — A public co., who by 
their act of incorporation were bound to pay all 
costs, charges, & expenses incurred in the purchase 
of lands either by themselves or the vendor, 
entered into a contract for tlie purchase of lands 
not comprised witliin the compulsory clause of 
their Act, & in the memorandum of agreement it 
was stipulated that the costs, etc., as well of them- 
selves as of the vendor, should be paid & discharged 
by them pursuant to their Act. Subsequently 
they obtained another Act of Parliament, by which 
it was enacted that all costs, etc., which they were 
liable to pay should bo taxed as tlierein mentioned. 
Then Solicitors Act, 1843 (c. 73), was passed ; <te 
the co. having refused to pay vendor’s solr.’s bill 
of costs when delivered, an action of covenant was 
brought on the agreement. The co. then moved 
to refer the bill for taxation, but the motion was 
refused with costs. On a motion or petition for 
taxation, there is no jui’isdiction to construe an 
agreement ; but if there be any equitable grounds 
for interference with the legal effect of it, or any 
necessity to consider its import, it can only be 
by bill flled for tliat purpose, — Re Rhodes (1844), 
8 Beav, 224 ; 14 L. J. Ch. 97 ; 50 E. R. 88 ; sub 
nom. Re Rhodes, Ex p. Great Western Ry. Co., 
3 Ky. & Can. Cas. 510 ; 4 L. T. O. 8. 250 ; 8 Jur. 
1109. 

Annotations : — Consd. Re Hirst & Capos (1908), 99 L. T. 

624. Refd. Re Stephen (1848), 2 rh. 562 ; Re Fisher 

(1854), 18 Beav. 18.3. 

1230. .] — (1) To obtain the taxation 

of a bill of costs after payment petitioner must 
allege & prove specific items of overcharge, even 
if the payment has been made imder protest & 
upon pressure. 

(2) Upon a petition for taxation, the ct. has no 


PART VI. SECT. 3, SUB-SECT. 1.— B, 

n. Scale fee disallowed on sale of 
real property .] — In a contract for the 
sale of real property the purchaser 
entered Into an agroement as follows : 
“ Assignment to be prepared liy my 
solr. at my expense, together with 
all searclies & abstracts of title or 
copies of documents.” The vendor’s 
solr. in furnishing his bill of costs 


claimed the scale fee, relying on Solrs.’ 
Ilomunoration Act, 1881, General 
Orders, 1884. sched. 1. The taxing 
master ruled that the bill was prepared 
on a wrong principle, & that as the 
contract was specific the vendor’s solr, 
was not entitled to the scale fee, & 
directed an amended bill of costs to be 
furnished sotting forth the charges In 
detail ; — Held : the taxing master was 


right. — Re Alexanuku to GuAUAAr, 
[1921] 1 I. n. 186.— IR. 

PART VI. SECT. 3, SUB-SECT. 2. 

o. Constriteiion of word " disburse- 
ments ."] — An agroement between a 
solr. & client by which the former 
agrees not to charm ” solr.’s foes,” but 
only disbursements, does not Include 
counsel foes charged by the solr,, who, 
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jurisdiction to determine the construction of a 
disputed special contract as to the costs. 

(3) The true construction of Solicitors Act, 1843 
(c. 73), 8. 38, is, that a third party, liable to pay 
costs originally payable by a client to his solr., 
stands, on a reference to tax, in the same situation 
as the client himself, & the costs must be taxed 
as between solr. & client . — Re Thompson (1845), 
8 Beav. 237 ; 1 New Pract. Oas. 142 ; 14 L. .T. Ch. 
137 ; 4 L. T. O. S. 330 ; 9 .Tur. 109 ; 50 E. R. 93. 

Annokdions : — As to (2) Consd. Hirst & Canes & Elaworth 

V. Fox (1908), 99 h. T. 624. Refd. lie Flshor (1854), 18 

Beav. 183 ; Ward v, Lawson (1872), 8 Ch. App. 65. 

1231. .] — A solr. acted for clients 

under a special agi’eement as to costs, which was 
doubtful : — Held : the ct. had no jurisdiction to 
determine the construction & effect of the special 
agreement on petition . — lie Beale (1849), 11 Beav. 
COO ; 50 B. R. 949. 

1232. Limitation of client's liability — “ Carrying 
on ” action.] — Where the following memorandum 
was given by M., an attorney, to 11., his client: 
“ I undertake to carry on this action on having the 
cash provided for costs out of pocket, such costs 
not to exceed £15 including counsel’s fees, not any 
witnesses’ expenses ” : — Held : H. was not liable 
for any costs beyond the £15, & the words “ carry- 
ing on ” meant to execution & not to judgment only. 
—Moon v. Hall (18C4), 17 C. B. N. 8. 760; 11 
L. T. 275 ; 13 W. R. 83 ; 144 E. R. 304. 

1233. Liability dependent on success of action — 
Costs awarded but not paid.] — Applt.,a solr., agreed 
that he would not charge re.sp. (a) such costs in 
excess of party &> party costs as are imually 
known by the term solr. & client costs, [b) profit 
costs in litigious matters where reap, lost his owm 
case, unless in any sucli action, resp. was awarded 
any costs such as costs of an issue or interlocutory 
costs when applt. was to be entitled to look to 
resp. for an equivalent amount. If resp. succeeded 
in obtaining judgment applt. was to bo entitled 
to look to resji. for (c) the full amount of his out- 
of-pocket expenses & disbursement or other pay- 
ments, (d) party party costs exclusive of sums 
received by him under (c). If resp. lost applt. was 
to receive disbimsements only, & any party & 
party costs awarded to rosps. Resp. requested 
applt. to confirm this arrangement in writing, & 
after a discussion of tlie dilliculty in which a client 
would be placed by i-cason of Solicitors Act, 1870 

28), & the decision in Gundry v. Sainshury^ 
No. 1207, ante, an attempt was made by applt. t^o 
CIO so, «& at the same time to protect resp. On 

wi'itten arrangement ; — 
Held: in an action by resp. against a third party, 
in which re.sp. recovered costs, but wliich costs, 
owing to defts. insolvency were never paid, applt. 
was entitled not only to his out-of-pocket expenses, 
but to judgment against resp. on his biU of costs 
as delivered.— M cLean v, CarliSh (1917), 61 
Sol. Jo. 399. 


SuB-BECT. 3 . — Validity op Agreements. 

A. In General, 

1234. Agreement to accept amount fixed by third 
party.] An attorney may maintain as assumpsit, in 


consideration of soliciting a cause in other cts. 
than that in which he is admitted ; & a promi^ 
to pay him what a third person shall aware! for his 
trouble is lawful — Thubsby v. Warren (1629), 
Cro. Car. 159 ; 79 E. R. 738. 

Annotations : — Mentd. Chappie v. Dursfcon (1830), 1 Cr. & 
J. 1 ; Spencer v. Hommordo, [1922] 2 A. C. 507. 

1235. Conveyance taken from married woman.] 

— ^A solr. makes an absolute conveyance to himself 
of £1,000 from pltf.’s wife, whilst she was parted 
from her husband ; the considerations expressed 
in the deed, are for services done, & favours 
shown ; the bill is brought to set aside the deed, 
as obtained by fraud. Lord Ilardwicke, on all 
the circumstances of this case, decreed the deed 
should stand only as a security for such sum as 
was justly due to deft. — Saunderson v. Glass 
( 1742), 2 Atk. 296 ; 26 B. R. 581, L. C. 

Annotations : — Refd. Crossloy iK Parkor (1820), 1 Joe. & W. 
460 ; Ingram v. Wyatt (1828), 1 Ilag. Koe. 384 ; Cheslyn 
V. Dalby (1836), 2 Y. & C. Ex, 170 ; Booth v. Croswlcko 
(1844). 13 L. J. Ch. 217. 

1236. Agreement for lump sum.] — (1) An 

agreement by a solr. to take a gross sum from his 
client in lieu of costs is not void, though regarded 
by the ct. with jealousy. 

(2) Settlement of a bill of costs between a solr. 
& client upon a special agreement, precludes an 
order being made upon petition for taxation : 
the agreement must first be set aside by suit, before 
the matter can bo reopened . — Re Whitcombe 
(1844), 8 Beav. 140 ; 1 New Pract. Cas. 79 ; 14 
L. J. Ch. 19 ; 4 L. T. O. 8. 130a ; 50 B. R. 56 


Annotations : — Consd. Phllby v. Hazlo (1860), 8 0. B. N. S. 

647. Refd. lie atophon, Er p. Bass (1848), 2 Ph. 562 ; 

Jic Fisher (18.54), 18 Beav. 183 ; Stedman r. Collctl. (1854), 

17 Beav. (108 ; He Bussell & Scott (1885), 30 Ch. D. 114 ; 

He West, iijng Sc Adams, Exp. Clough, [1892] 2 <.1. B. 102. 

1237. Must be fair.] — The settlement of a 

solr.’s bill by the client for a fixed sum is vahd, & 
will not bo disturbed by the ct., when it has been 
entered into fairly, & with proper knowledge on 
both sides. 

Several years after a solr. had ceased to act for 
his client, an agreement was entered into between 
them, for the delivery up of the client’s papers, 
in consideration of a fixed sum to be paid to the 
sob*, when the Ct. of Ch. should declare that he 
was one of the next of kin of E. & entitled to a 
fund in ct. No bUl was delivered, & five years 


afterwards the right of the client was establisliod ; 
— Held : the agreement was valid, there having 
been no fraud or undue pressure, the client having 
liad the full benefit of the agreement, & it being 
impossible to replace the parties in their original 
position. — Stedman v. Collett (1854), 17 Beav. 
608; 24 L. J. Ch. 113 ; 18 .Tur. 457 ; 51 B. R. 
1171 ; sub nom. Steadman v. Collett, 23 L. T. 
O. S. 45. 

Ann-ntatwns Reid. Morgan v. Higgins (1859), i Glff. 270 ; 
Olley V. FlHhcr (1886), 55 L. T, 807 ; He West, King & 
Adams, Ex p. Clough, [1892] 2 Q. B. 102. 

1238. .] — Morgan v. Higgins, No. 


2633, post. 

1239. Presumption of fairness.} — In the 

absence of a plea of no signed bill delivered, it 
is competent to attorney to rely upon a contract 
for a specific sum ’or business to be done, without 
producing a bill & showing charges fair & reason- 


as oounsol.- 

^SoLioiTOR, 17 C. L. T. Occ. N. 123.- 


p. Right to recover counsel's fi 

MoCAirt] 

(1876), 27 C. P. 147. — CAN. 

q. Right of parties to show mista 
in agreements, i — Kane v, Dublin 

160?^^^ Co. (1858), 10^. Ji 


r. Construction of word ouUay," 
J. — VOL. XLH. 


McCoy v. Hogg (1918), 62 I, L. T. 

109.~IR. 

t. Whether counterclaims included 
in “ out-of-pocket expenses."] — A firm 
of soirs. entered Into an agreement 
with a cUeut to conduct two coses in 
which he was pltf. for a specifio sum 
of money, to include advocacy & 
everything but costs out of pocket. 
Defts. filed counterclaims In both 
actions after the agreement hod been 


made ; — Held : the counterclaims were 
not Included in the agreement, & the 
Bolrs, wore therefore entitled to their 
charges in respect of such counter- 
claims. — He Steele, Ex p. Rees & 
Day (1892), 11 N. Z. L. R. 104.— N.Z. 

PART VI. SECT. 3, SUB-SECT. 3.— A. 

a. General rule,] — No bargain be- 
tween a solr. & client, whereby the 
latter undertakes to pay more than the 
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Sect. 3. — Special agreements as to costs: Svb-aect. 

3 , A. & B. (a) & (?^).3 

able amounting to or exceeding the stipulated sum. 
SCARTII V. IlUTLANO (18(56), L. R. 1 C. P. 642. 

1240. Agreement to act at flxed salary.] — A 
count in a declaration in assumpsit set forth an 
agreement between an attorney & solr. & a co., 
that “ from January then next, pltf., as the 
attorney solr. of the co., should receive a salary 
of £100 per annum, in lieu of rendering an annual 
bill of costs for general business transacted by him 
for the co. as such attorney & solr. ; should for 
pch salary advise & act for the co. on all occasions 
in all mat tern connected with the co.” the 
prosecuting & defending of suits, preparing bonds, 
& some other mattei's, for wliich he was to be 
allowed the regpilar charges, being excepted, “ & 
that he should attend the secretai'y & the board 
of directors when re(]uired.” The count then 
alleged, “ That in consideration that pltf. had, 
at the pquest of the co., promised the co. to per- 
form his part of the agi'eement, the co. promrse<l 
pltf. to perfoiTO their part, k to retain k employ 
him as such attorney k sob*, of the said co., on 
the terms aforesaid.” The count then alleged for 
breach, that ” tliough for a small space of time the 
CO. did retain & employ pltf. as such attorney k 
solr. on the terms aforesaid, k did jjay him a small 
part of the salary', & though he was always ready 
k willing to advise k act for the co., & to accept 
the salary on the terms aforesaid, & in all other 
respects to fulfil the agreement on his part, yet 
the co. disregarding, etc., did not, nor would, 
continue to retain or employ pltf, as such attorney 
or solr. on the terms aforesaid, but, on the con- 
trary,” in May, ” wrongfully dismissed k discharged 
pltf. from such employment k retainer, k then k 
from tlience hitherto have wholly refmsed to retain 
or employ him as such attorney k solr. of the co., 
& to pay him the salary as aforesaid, by reason of 
which last-mentioned premises pltf. has wholly 
lost & been dejirived of the salary, & also of divers 
great gams & profits which he might & othenvise 
would have derived from such oini)loyment in k 
about the in*osecuting «fc defending of suits & 
preparing of bonds,' etc.” After a verdict for 
pltf., witli £200 damages: — Held: the count did 
sufficiently allege a consideration for the promise 
to retain & employ pltf. as attorney k solr., k 
the consideration was not exhausted by the promise 
on the part of the co. to perform the agreement. — 
Emmens V. Elderton (1853), 4 H. L. Cas. 624 ; 
13 C. B. 495 ; 22 L. T. O. S. 1 ; 18 Jur. 21 ; 10 
E. H. 606, H. L. ; aj[fg, S. C. sub nom, Elderton’ 

V. Emmens (1848), 6 C. B. 160, Ex. Oh. 


Annntoliona .•—Hlenti. Beckham v. Drake (1849), 2 II, L. 
Cas. 679 ; Goodman v. I’ocock (1860), 16 Q. H. 676 ; G. N. 
By. V. Harrison (1862), 19 L. T. O, S, 259 ; Bust v. 
Nottidgre (1862), 1 E. & B, 99 ; Ilochster v. De La Tour 
(1863), 2 K. & B. G78 ; Payne v. Now South Wales Coul 
K Intercolonial Steam Navigation Co, (1864), 19 Exeh. 
283 ; Bold v. Haskins (1866), 6 E. & B. 729 ; Cuokson r. 
Stones (1868), 5 Jur. N. S. 337 ; Darlow v. Edwards & 
Snow (1862), 6 L. T. 906 ; Whittle v. Erankland (1802), 
2 B. & S. 49 : Worthlugton v. Sudluw (1862), 8 .Tur. N. S. 
C08 : Danube & Black Si a By. & Kustendjie Harbour Co, 
^ Xenos, Xenos v. Danube & Black Sea By. & KuHtendjie 
Harbour Co. (1863), 13 C. B. N. S. 825 ; M'lutyro v. 


Beloher (1863), 14 0. B. S. 664 ; Churchward v. R. 

r 6), L. R. 1 Q. B. 173 ; Lewin v. Brown (1866h 14 
R, 640 ; Frost v. Knight (1870), L. B. 6 Exch. 322 ; 
Boston Deep Sea Fishing & Ice Co. v. Ansell (1888), 69 
L. T. 345 ; Turner v, Sawdon, [1901] 2 K. B. 663: 
Devonald r. Rosser (1906), 75 L. J. K. B. 688 ; lie Rubel 
Bronze & Metal Co. & Vos, [1918] 1 K. B. 315 ; Sweet r. 
WUliams (1922), 128 L. T. 379. 

1241. .]• — A CO. who employed standing 

solrs. at a fixed salary, became the purchaser 
under the ct. The biddings were opened on pay- 
ment by appet. of the costs of the co. ; — Held : 
appet. was not, on the taxation, entitled to the 
benefit of the private arrangement between the co. 
k their soli's. — R aymond v. Lakeman (1865), 34 
Beav. 584 ; 55 E. R. 761. 

1242. .1 — An agi’eement betw'een a client k 

a solr. that the solr. shall be paid a fixed yearly 
salary, to be clear of all expenses of his office, & to 
include all emoluments, he paying to the client 
any surplus which may arise of receipts over 
payments, is not opposed to the iirovisions of the 
Solicitors Acts, nor to the policy of the law, where 
it is also a term of the agreement that tlie solr. 
is not to transact professional business for any 
other client. Qu. ; if a client & his solr. were to 
agree that the solr. should be paid a fixed salary, & 
should receive no costs beyond disbursements, 
whether an adverse party in a suit, on being ordered 
to jiay costs, could be compelled to pay the client 
any costs beyond the solr.’s disbursements. — 
Galloway v. London Corpn. (1867), L. R. 4 Eq. 
90 ; 30 L. J. Ob. 078 ; 16 L. T. 407 ; 15 W. R. 
1032. 

1243. .] — A public body employed a solr. 

as their clerk at a fixed annual salary for wliich 
{inter alia) lie w'as to prosecute k defend all legal 
proceedings taken by or against them. Out-of- 
pocket expenses were to be paid by them. In an 
action brought against them ]udgment was 
entered for them with costs to be taxed as between 
soh'. k client. On taxation the registrar struck 
out all items except out-of-pocket expenses paid 
by the solr. on the ground that all work done by 
him in the conduct of the action was covered by 
his salary : — Held : the taxation was wrong k 
ought to be reviewed. — H enderson v. Merthyr 
Tydfil Urban Council, [1000] 1 Q. B. 434 ; 69 
L: j. Q. B. 335 ; 48 W. R. 332, U. C. 

Annotation : — Reid Adams r. London Motor Builders, [1921] 

1 K. B. 495. 

B. In Contentious Matters. 

(a) In General. 

See Attorneys k Solicitors Act, 1870 (c. 28), s. 8. 

1244. General rule — Agreement must be fair & 
reasonable.] — Re Stuart, Ex p. Cathcart, No. 
1284, post. 

1245. Right of taxing master to opinion of 
court — When arising — No money payable under 
agreement.] — By an agreement between clients & 
solrs., it was agreed that in the event of the solrs. 
succeeding in recovering certain property for the 
clients, they should receive 10 per cent, on the 
value of the property. The agreement was sub- 
mitted to the taxing master before the solrs. had 
taken any steiis in the matter, k the taxing master 


recognised fees for the work to ho done, 
can be enloroed. — lie Gkodics & Wilson 
(1869), 2 Ch. Cb. 4 17.~ CAN. 


12401. Airrecmmttoactal fixed salary, } 
— The agreement to pay a solr. a lived 
sum as a yearly salary In lion of paving 
items in delull, is neither lllegarnor 
unusual, whether it provides for the 
past or tlio future.— Falkimou r 
QUASI} JVSVTIOS By. Co. (1H8;(), 4 
O. R. 360.— CAN. 


1240 ii. .] — An attorney may 


agree to do work for a client for a 
lump sum In lieu of his ordinary foes. — 
iNC'OUPOltATED LAW SoCIKTY I’. HtJB- 
IIAUP, [1904] T. S. 168.— S. AF. 

1240 iJi. . ] — An agreement to pay 

an attorney a lump sura for prfifesslonal 
servleoB is valid & binding unless undue 
advantage has been taken by one party 
to the agrocinent of the other, & neither 
of the parties can, without the consent 
of the other, go behind the agi’eement 
& insist that a bill of costs shall bo 


taxed.— Mukkay v. Yoyo, [1912] 
0. P. D. 807.— S. AF. 

1240 iv. .] — An agreement by a 

party to pay a lump sum for costs in a 
civil case is invalid. — Marks & Hol- 
land V. Palmer, [1916] T. P, D. 246. — 
S. AF. 

b. Affreemcnt to do work at half 
fees.i — It is very unprofessional to 
offer to do business at Jialf the usual 
price.— MoEq AN v. Cochrane (1847), 
10 L. T. O. S. 37.— IR. 
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required the opinion of the ct. to be taken thereon 
under Attorneys & Solicitors Act, 1870 (c. 28), a. 4 : 
— Held : the opinion of the ct. on the validity or 
fairness of the agreement could not be required 
Tmder sect. 4 of the Act, before any money was 
payable under the agreement. — Be Attorneys & 
Solicitors Act, 1870 (1876), 1 Ch. D. 673 : 45 
L. J. Ch. 47 ; 24 W. R. 38. 

Annotations : — Refd. Re A Solicitor, Ex p. Law Society, 

[1012] 1 K. B. 302 ; Wild v. Simpson, [1919] 2 K. B. 544. 

(6) Particular Instaticea. 

1246. Payment of costs depending on result — No 
costs If unsuccessful.] — A., an attorney, agreed to 
conduct a cause for B., for one hunched guineas, 
besides his taxed costs ; if tried, A. to pay all 
expenses ; if not, he was to receive the same sum ; 
if tried, & a verdict against B., A. to have no 
demand on B. for costa : — Held : whether this 
agreement were legal or not, A. should have 
declared specially on it. — G uy v. Gower (1816), 
2 Marsh. 273. 

1247. .] — It is a good defence to an 

action on an attorney’s bill, that he undertook 
to perform the business on the principle of “ No 
cure, no pay.” — Tabbam v, Horn (1827), 1 Man. 
& Ry. K. B. 228 ; 6 L. J. O. S. K. B. 24. 

Annotation: — Refd. Fray v. Voules (1859), 33 L. T. O. S. 

133. 

1248. .] — Luxtord V. Large (1833), 

6 0. & P. 421 ; 172 E. R. 1036, N. P. 

1249. .] — Turner v. Tennant (1846), 

10 Jur. 429, n. 

1250. Agreement to pay out-of-pocket expenses 
only.] — Debt on an attorney’s bill for business done 
in conducting a suit at law. Pleas nunquam 
indehiiatua, a set-off, & money paid into ct. : — 
Held : deft, was not precluded from giving in 
evidence a contract that the business should bo 
done for ” the money out of pocket,” — JONES v. 
Keade (1836), 5 Ad. ife El. 629 ; 6 Dowl. P. 0. 216 ; 
2 Har. W. 382 ; 1 Nev. & P. K. B. 18 ; 0 L. J. 
K. B. 0 ; 111 E. R. 1265. 

Annotation : — Refd. Jewell v. Wyatt (1838), 1 Will. WoU. & 

H. 47. 

1251. Agreement to pay interest.] — An agree- 
ment, pending a litigation, that a solr. shall be 
entitled to compound interest on his demand, can- 
not be supported. 

PART VI. SECT. 3, SUB-SECT. 3.— 

B. (b). 

1260 i. Agreement to voy out-of-pocket 
expenses only.] — Thoro is nu principle of 
piibllc policy to prevent an attorney 
stlpnlatiner to conduct an action for 
the costs ottt of pocket ; & If such an 
agreement be clearly shown, the ct. 
will stay proceeding’s in an action 
brought to recover full costs. — 

Bakrkttv. CLANcr (1834), Hayes &, Jo. 

702.— IR. 

1250 11, ,] — A law agent having 

committed a blunder in <Jonduotlng 
a crlnhnal prosecution, offered to con- 
duct a new prosecution Sc to “ charge 
nothing therefor, except mere outlaj^s, 
should wo succeed In proving B. to be 
the guilty person ” ; & this offer was 
accepted, & the prosocutlou failed : — 

Held: the agent w'as bound by the 
agreement. Sc was not entitled to charge 
except for outlay. — Swanson v. 

Robertson (1833), 11 Sh. (Ct, of Soss.) 

718.— SOOT. 

0 . Interest of solicitor conflicting 
with duty — Agreement invalid.] — Moss 
V. Moss (No. 2) (1900), 21 N. S, W. Ko. 

263.— AUS. 

d. Agreement to pay costs already 
incurred.] — Deft, agreed by letter to 
pay to pltf. solrs. by promissory notes 
a sum certain In money for their costa 
previously Incurred In the conduct of 


In 1861 A. & B. agi’eed to charge their real 
estates, with the amount of costs due to their solr., 
with annual rests. The solr. instituted a suit to 
enforce the lien, & the client presented a petition 
for taxation. The ct. made the usual order for 
taxation, with a direction to the master to ascer- 
tain the amount due in 1861, but held itself incom- 
petent, on this occasion, to deal with the question 
of lien . — Be Moss (No. 2) (1853), 17 Beav. 346 ; 
51 E. R. 1067. 

1252. Agreement with Illiterate person — To pay 
costs out of property subject of suit.] — A client 
obtained an order of course for the taxation of his 
Bolr.’s bill. A spcicial agreement existed between 
them, whicfi ought to have been mentioned on the 
application ; but this was in the possession of the 
solr., who refused to furnish a copy. The ct. 
declined to discharge the order, though irregular. 

Agreement between a solr. & his client, an 
illiterate person, for payment of his bills, taken at 
a given amount, solely out of the produce of some 
property, the subject of the suit : — Held : not to 
preclude taxation. — Be Ingle (1855), 21 Beav. 
275 ; 25 L. J. Ch. 169 ; 26 L. T. O. H. 6.5 ; 1 Jur. 
N. S. 1059 ; 62 E. R. 865. 

1253. Agreement to refund amount paid — In 
event of obtaining decree for costs.] — A soh’., 
pending a suit in Chancery, received from A., his 
client, m 1846, liis bill for costs already incurred, 
upon an agreement with A., to refund the amount 
to him in the event of his obtaining a tlecree for 
costs in the suit. A. became bkpt. in 1847, & 
shortly after obtained Ivis certificate, & died. The 
suit proceeded, the assignees not int/crfering, 
& a decree was pronounced under whiidi the costs 
were award(‘d to A., A were received by the solr. 
In an action against the solr. by tlio assignees of 
A. : — Held : the contingent right/ to have tlie 
amount advanced by him for costs rejiaid under the 
agreement, which was a valid agi’ccment, & made 
uijon a sutTicient consideration, was an interest 
in A., whicli on his bkpey. passed to his assignees ; 
& consequently the latter were entitled to recover 
the sum so paid by A. as money received to their 
use. — Morgan v. 'J’aylor (1859), C. B. N. S. 
653 ; 28 L. J. C. P. 178 ; 5 Jur. N. S. 701 ; 7 
W. R. 285 ; 141 B. R. 262. 

1254. Agreement not to charge extra costs.] — 


an action : — Held : Act, No. 8, 18(58-9, 
B. 8, provided that agroemontg in 
writing, dnly signed, whether with 
respect to past or future work, were 
valid, hut the agreement, being one 
made between solr. & client, was sub- 
oct to the control of a ct. of equity. — 
iAnoiiAVK V . Miixeii, [192.5] S. A. S. R. 
379.— AUS. 

e. Agreement to pay solirilor out of 
insurance nwneys if charge of arson 
failed.] — Re Fkaser (1890), 13 P. 11. 
409.— CAN. 

f. Agreement to pay relaining fee — 
rrnper adnee given to clients j — The 
solr. during the progress of the action 
in respect of wlUch the costs in <iue8tion 
were inciuTcd, made a coati’act in 
^vritiug with his clients for the payment 
to him of a retaining feo of *100, 
explaining fully to them the effect of 
the bargain. Sc tliat, in case of their 
6 U 0 C 0 H 8 in the action & coats being 
awarded to them, they would not be 
able to tax against pv claim from the 
opposite party the amount of this fee. 
The oflioor allowed the retaining feo 
on taxation. Sc reported that the o-ou- 
tract was a fair & roOKOuablo one : — 
Held: the contract could not be 
enforced against tlvo olionts. — Ford v. 
Mason (1894), 10 P. R. 25.— CAN. 

r. Threats to client — AgrceTnent in- 
valid .] — In the course of the negotia- 


tions botw’ocn the solr. & the client 
leading up to the making of the 
impeached agreement, the solr. had in 
a letter made a statement that the 
amoimt of his disbursements in the 
litigation had been considerably in 
excess of tJie actual amount, & haci also 
strongly intimated the probability 
tJiat he w'onid be comi)ellod to dispose 
of a certain judgment, In which his 
clients were largelj' interosted & which 
had been assigned to Idin, upon terms 
which might have left little or nothing 
for them unless they would provide 
lilm with funds to carry on the litiga- 
tion — Held : without iraputmg to the 
solr. an Intentional misstatement of 
the umomit of his disbursements for 
the purpose of procuring the arrange- 
ment or the Intention to hold out the 
prospect of the loss of the claim as a 
threat for the purpose of securing an 
undue advantage, that the misstate- 
ment & the throats were such as to 
render the clients Incapable of acting 
frc'oly & Independently &, therefore, 
the agreement should be set aside. — 
Preston r. Nuoent (1900). 13 Man, 
L. R. 511. — CAN. 

h. Agreement to pay fee db part of 
properly recovered .] — Suit by a pleader 
against his client to enforce a contract 
which provided for the payment to 
the former of a largo remuneration for 
his services, including a portion of the 
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Sect. 3 . — Special agreements as to costs: Sub-sect, 
3, B. (o), & C. (a) tS: (b); sub-sect, 4.] 

Where an attorney had been employed by the 
father of an infant to bring an action for a personal 
injury to the infant, on the understanding that in 
the event of his recovering damages he would not 
charge extra costs, & he did recover damages : — 
Held : the infant, by his father, could sue the 
attorney for the damages, & tlie attorney could 
not detain any part for extra costs, even although, 
through defect in pltf.’s evidence in the original 
action, & other circumstances, such costs had 
turned out greater in amount than could have been 
expected. — Collins v. Brook (1859), 4 H. & N. 
270 ; 28 L. J. Ex. 143 ; 32 L. T. O. S. 357 ; 167 
E. R. 842 ; on appeal (1860), 5 II. & N. 700, 
Ex. Ch. 

Annoiation : — Mentd. lie Brooklobank, Ex p. Brock]el)ank 

(1877), 6 Ch. D. 358. 

1255. Agreement to pay additional commission.] 

— ^Where, according to agreement, a solr. charged, 
in addition to his costs, a commission of 5 per cent, 
upon certain pK)porty recovered for a client, such 
charge was disallowed, alt hough it formed part of a 
settled account. — Pince v. Beattie (1863), 32 
L. J. Ch. 734 ; 9 L. T. 315 ; 27 J. P. 804 ; 9 Jur. 
N.S. 1119 ; 11 W. R. 979. 

1256. .]—lle Angell (1877), 41 J. P. Jo. 

292. 

1257. Agreement to conduct bankruptcy pro- 
ceedings — No provision for continuation of re- 
tainer.) — A solr. agreed to conduct certain bkpey. 
proceedings on the terms that his costs should not 
exceed £10. In the course of the proceedings his 
clients left him & employed other solrs., & he sent 
in a bill of costs for a larger amount than £10. 
The county ct. judge, sitting in bkpey., declared 
the agreement to be void, because it did not con- 
tain a provision that the solr. originally employed 
might conduct the bkpey. proceedings to an end : 
— Held : the order was VTong on the ground that 
the agreement was fair & reasonable, & the solr. 
could have gained no advantage if ho had been 
allowed to prosecute the proceedings in bkpey. 
to a conclusion, since under no circumstances could 
he have obtained costs beyond the amount of £10 
out of the estate. — lie OwKN, Ex p. Payton (1885), 
52 L. T. 628 ; sub nom. Re Owen, Ex p. I^eyton, 
2 Morr. 87, D. O. 

1268. Agreement not to charge any remunera- 
tion.] — K nowi.i-:s V. Grundy (1884), 1 T. L. R. 
25, I). G. 

1269. Agreement for excessive remuneration.] — 
Be Stuart, Ex p, Cathcart, No. 1284, post. 

1260. Agreement as to costs of criminal business 
— In police court or at quarter sessions.] — (i) An 


agreement as to the payment of costs by a client 
to his solr., though si^ed by the client only, is 
an “ agreement in writing ” within Solicitors Act, 
1870 (c. 28), B. 4. 

(2 ) Costs in respect of business done on a criminal 
charge in a police ct., & at quarter sessions are 
subject to taxation, & an agreement relating to 
them is within Solicitors Act, 1870 (c. 28). — Re 
Jones, [1895] 2 Oh. 719 ; 64 L. J. Ch. 832 ; 73 
L. T. 643 ; 60 J. P. 7 ; 44 W. R. 10 ; 13 R. 707 ; 
on appeal, [1896] 1 Ch. 222, 0. A. 

Annotations: — As to (1) FoUd. Bake v. French (No. 
(1907) 2 Ch. 215. Befd. Kuf v. Panwels, [1919] 1 K. B. 
060 ; Ryo v, Purcell, [1920] 1 K. B. 446. 

Agreements amounting to champerty.] — See 

Action, Vol. I., pp. 85-87, Nos. 695-708. 

C. In Non- Contentious Matters. 

(a) In General. 

See Solicitors’ Remuneration Act, 1881 (c. 44), 

s. 8. 

1261. Jurisdiction of court — To refer to taxing 
master — Where evidence impeaching agreement.] — 

Re Palmer, No. 122(5, ante. 

1262. .] — Re Frape, Ex p. Per- 

rett, No. 1224, ante. 

1263. .J — Re Baylih, No. 1942, post. 

1264.. .J— Rc A. & B., Ex p. W., No. 

1286, poM. 

1265. What court must consider — Absence of 
Independent advice.] — Re Boggart’s Settlemeni\ 
No. 1269, post. 

Moderation of costs.] — See Sect. 7, post. 

(h) Particular Instances. 

1266. Agreement to pay according to amount 
realised — Payment partly In cash & partly in shares.] 

— Re Gray, Exp. Everitt (1886), 30 Sol. Jo. 551, 

C. A. 

1267. Agreement for remuneration in addition to 
scale fee.] — Re Scott & Baker (1889), 33 Sol. Jo. 
270. 

1268. Agreement obtained under pressure — 
Client acting in ignorance.] — On Mar. 13, 1888, 
a client instructed a solr. to .act on his behalf in th(! 
completion of the purchase of a tea & coffee 
business for £500. A number of letters were 
written, &, according to the solr.’s statement, 
between twenty & thirty interviews held, & other 
business done. On Mar. 31, 1888, the chent & his 
solr. signed a memorandum of agreement that the 
bill of costs, without being made up to dak*, 
should be £42. The client was a gentleman’s valet , 
& alleged that he acted in ignorance & under 
pressure in coming to the agreement : — Held : 
under the circumstances, the bargain was unfair & 


property in suit ; — Held : that such 
a contract stands on a different footing 
from one between private persons, & 
the ct., before enforcing it, should 
require pltT. clearly to show its fairness, 
& that no imdue advantage has been 
taken of the client, it Is necessary 
in such a case to look to t he whole of 
the circumstances & the substance of 
the transaction, & not merely to the 
language of the agreement. — Nuthoo 
Lall 1. Budkkk Pbkhhad (1869), 1 
N. W. 1.--1ND. 

k. Note fnven for amovnt in excess 
of vakil’s fee.] — Anantavya v. I’ad- 
MAYYA (1892), I. L. P. 16 Mad. 278.— 

IND. 

l. Agreement for special remunera- 
tion.]— A. country solr. may contract 
with his client for special remuneration 
for his personal attendance in Dublin 
on the trial of an action on a law argu- 
ment. Buch contract must be clearly 
shown to have lieen entered Into by 


the client with full knowledge of its 
effect, & to be in itself Just & reason- 
able. — N kw Ross Union to Golfer, 
[1894] 2 I. R. 118.— IR. 

m. Appeal to House of Lords with- 
out authority of client — Verbal under- 
standing With Scottish agents to pay 
expenses. ] — Scottish agents without con- 
sulting their client, Instnioted Parlia- 
mentary solrs. to conduct an appeal 
to the Ilouse of Lords in the client’s 
name. This was done. During its 
progress the client became aware of 
what had been done, & did not com- 
municate with the parties in London, 
& repudiate the proceedings, but, as ho 
alleged, came to a verbal understanding 
with the Scottish agents, that they 
should reUove him of the expenses of 
the proceeding. In a question between 
him & the Parliamentary agents : — 
Held : ho was liable In payment of 
their business occoimt. — Robertson, 
ETo. V. Fotods (1860), 22 Dunl. (Ct. 


of Sobs.) 714 ; 32 Sc. Jur. 27.'). — SCOT 

n. To guarantee law agent his costs 
of fighting case unsuccessfully.}— Mxc- 
KKNDRioic V. National Union of 
Dock Laroukerh, [1911] S. C. 83. — 
SOOT. 

PART VI. SECT. 3, SUB-SECT. 3. 

C. (b). 

o. Agreement to pay lump sum.] — 
White r. Curry (1876), 39 U. C. R. 
669.— CAN. 

p. Agreement to pay percentage on 
money recovered — Client without inde- 
pendent advice.} — Widow of slender 
means & delicate health consulted a 
San k'rauclsco attorney, formerly of 
the Ontario Bar, with regard to her 
Interest in an Ontario estate, & after 
he had acted as her attorney for some 
time entered into an agreement with 
him to give him 25 per cent, of any 
moneys coming to her from the estate 
in return for his services. In entering 
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unreasonable, & must be set aside. — Meabns v . 
Knapp (1889), 37 W. R. 685. 

1269. Agreement to pay percentage of sum 
recovered.] — An agreement between a client & 
solr. whereby the latter is to be remunerated by a 
percentage of a sum to be recovered in a matter 
that is not a suit, action or contentious proceeding, 
though not champertous, will be strictly regarded 
by the ct., which, in consideiing it propriety, will 
have regard to whether the client had independent 
advice, & fully understood the purport of the agree- 
ment. — He Hoggart’s Settlement (1912), 66 
Sol. .To. 415. 

1270. Agreement to take bill of exchange.] — 

A solr. cannot evade his obligation to deliver a 
bill of costs by taking a bill of exchange from his 
client for an agreed amoimt. 

On Mar. 22, 1910, deft, entered into an agree- 
ment with his solr., wliercby deft, agreed the costs 
due from him to the soh\ for work done at the sum 
of £2,000 & gave him a bill of exchange for that 
amount payable on demand ; the payment not 
to be enforced for two years. In 1012 the receiver 
of the property of the solr.’s Arm, appointed in a 
partnership action, presented the bill, which was 
dishonoured, & then brought an action on the bill 
in tlie name of the firm against deft., claiming 
£2,000 & interest from Mar. 22, 1912. Deft, 
obtained leave to defend tlie action &, without 
delivering a defence, he issued a summons, which 
was not intituled in the matter of the Solicitors 
Acts, asking for an order that pltfs. should deliver 
to him a complete bill of costs for work done up to 
Dec. 11, 1909 ; t hat tlie agreement should be 
inquired into under Solicitors Act, 1870 (c. 28), 
H. 4, & Solicitors’ Remuneration Act, 1881 (c. 41), 
s. 8, & the bill taxed ; & that proceedings in the 
action should bo stayed : — Held : the client was 
entitled under the Acts of Pailiarnent to have a 
complete bill of costs delivered <fc an inquiry into 
the agreement ; the solr. could not escape from 
this liability by taking a bill of exchange for the 
agreed amount ; the summons miLst be headed 
xmder the Acts of Parliament ; & the action ought 
not to be stayed. — Ray v . Newton, [1913] 1 K. B. 
249 ; 82 L. .T. K. B. 125 ; 108 L. T. 313 ; 57 Sol. 
Jo. 1.30, C. A. 

1271. Agreement as to costs of promoting com- 
pany — Payment out of deposits.] — The solr. who 
had projected, & at his own expense brought 
forward, a scheme for making a railway, entered 
into an agi-(;omcnt with the persons who became 
the provisional committee for prosecuting the 
undertaking, that the costs & expenses should be 
paid by such solr. & projoctnr, & that the members 
of such provisional committee should not bo per- 
sonally liable to him for such costs & disburse- 
ments, but that the same should be paid out of the 
fund to arise from the deposits to bo paid on the 
shares : — Held : this agreement was not illegal as 
between the provisional committee &, the share- 
holders, regarded as trustee & cestui que trust, 
inasmuch as the trustee was entitled to bo in- 
demnified by his cestui que trust in respect of the 
costs & expenses properly incuri'ed. 

Qu. .• whether the contract to pay future costs 
out of the deposits was illegal as between the solr. 

& client, attending to the fact that the client, being 


a trustee, might properly stipulate that he should 
not be personally liable for the costs to be incurred, 
but that the same should be paid exclusively out 
of the trust fund. — Parsons v. Spooner (1840), 5 
Hare, 102 ; 4 Ry. & Can. Cas. 163 ; 15 L. J. Ch. 
155 ; 6 L. T. O. S. 344 ; 10 Jur. 423 ; 67 B. R. 845. 

Annotation: — Refd. Melhado v. Porto Alogro Ry. (1874), 
Ij* II. 9 C. P. 503 

.] — See Companies, Vol. X., pp. 1112, 1113, 

Nos. 7824, 7831, 7832. 


Sun-SECT. 4. — Effect of Valid Agreement. 

See Solicitors Act, 1870 (c. 28), ss. 4, 6 ; Solici- 
tors’ Remuneration Act, 1881 (c. 44), s. 8. 

1272. Jurisdiction of court — To order taxation.] 
—Anon. (1732), 2 Barn. K. B. 164 ; 94 E. R. 423. 

1273. .] — lie Whitcombe, No. 1236, 

ante. 

1274. .] — Solicitors Act, 1843 (c. 73), 

gives no jurisdiction to adjudicate on petition as 
to the taxation of a bill of costs where there is a 
special agreement as to the payment thereof. — - 
Re Elderton (1845), 4 L. T. 6. S. 310. 

1276. .] — A bill of costs incurred prior 

to the passing of Solicitors Act, 1843 (c. 73), hold 
to be witliin its operation, though none of thci 
business included in it was business for wliicli, 
before the statute, a bill would have been taxable. 
—Re Eyre (1848). 2 Ph. 367 ; 17 L. J. Ch. 277 ; 
11 L. T. O. S. 41 ; 41 E. R. 985, L. C. 

Annotations : — Refd. Rc Fisher (1854), 18 Beav. 183 ; Steel- 
man V. (3ollott (1854), 17 Beav. 008. 

1276. .1— Rc Palmer, No. 1226, ante. 

1277. "Agreement In respect of non- 

professional work — Effect of Solicitors* Remunera- 
tion Act, 1881 (c. 44).] — Where an agreement has 
been made for the remuneration of a solr., & the 
solr, alleges that the remuneration was for non- 
professional work, the person chargeable cannot 
obtain the common ex parte order for the delivery” 
& taxation of the bill of costs. The Solicitors’ 
Remuneration Act, 1881 (c. 44), s. 8, has made no 
difference in the practice in tliis respect. — Re 
Inderwick (1883), 25 Ch. D. 279 ; 54 L. J. Ch. 
72 ; 50 L. T. 221 ; 32 W. R. 541, C. A. 

Annotations : — Refd. Re Jones (1887), 5fl L. J. Cb. 720 ; 

Re Pollard (1888), 20 Q. B. D. 656 ; Re Shllson, Coode 

(1904), 73 L. J. Ch. 541. 

1278. Duty of taxing master — ^To give effect to 
agreement for out of pocket costs only.] — Under the 
common order to tax, the taxing master will have 
regard to an agreement by the sob*, to charge only 
costs out of pocket. — Re Philp (1800), 2 Giff. 36 ; 
29 L. J. Ch. 860 ; 3 L. T. 208 ; 0 Jur. N. S. 1024 ; 
66 E. R. 15. 

1279. To exclude work done under fecial 

agreement — On common order to tax.] — On a 

common order to tax a solr.’s bill of costs the 
taxing master has no jurisdiction to include in such 
taxation an item in an account headed “ Cash 
Account,” representing work done imder a special 
agreement. — Re Templeton & Cox (1909), 101 
L. T. 144 ; sub nom. Re T. & C., 53 Sol. Jo. 672, 
C. A. 

1280. Effect on solicitor’s right of action — 
Breach of agreement to employ.] — Rees v. Wil- 
liams, No. 1287, post. 


into tho agreement In question, pltf. 
had no Independent advice : — Held : 
according to the law of both California 
& Ontario, en attorney who bargains 
In a matter of advantage to himself 
with his client is bound to show that 
tho transaction was fair & equitable 
& that tho client was fully Informed of 
his rights & Interests in the subject- 


matter of tho transaction & tho nature 
& effect of the transaction Itself, & was 
BO placed os to be able to deal with 
the attorney at arm’s length ; & that 
deft, had not satlshed the onus on him 
in this regard. — Macmahon v. T avoiier 
(1914). 26 O. W. H. 774 ; 7 O. W. N. 
9 ; 32 O. L. R. 494 ; 20 D. L. K. 421.— 
CAN. 


q. Aftreement to participate in specu- 
lative ouUdina profits.] — Aitkbn v. 
Campbell's 'Trubtees, fl909] 3. C. 
1217 ; 46 Sc. L. R. 830 ; [1909] 2 
S. L. T. 58. —SCOT. 

r. AgrecnierU to pay commission <£• 
ay for legal work done.] — Van Der 
"alt V. Hoemevr, 11920] C. P. D. 50. 

S. AF. 
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Sect. 8 . — Special agreements as to costs: Svb-aects. 
4 <& 6. Sect. 4: Svb-sects. 1 & 2, A. (a) & 
(&) i-] 

1281. Effect on client’s right against third party 
—Recovery of costs — Solicitor emplcwed at annu^ 
salary.] — Henderson v. Merthyr Tydfil Urban 
Council, No. 1243, ante. 


♦Sub-sect. 6. — Enforcement and Avoidance op 

Agreements. 

See Solicitors Act, 1870 (c. 28), ss. 8-10 ; Solici- 
tors’ ll^muneraiion Act, 1881 (c. 44), s. 8 (4). 

1282. How set aside — Action unnecessary.] - 
lie Frape, Ex p. Perrett, No. 1224, ante. 

1283. Summons at chambers.] — An ap- 

plication under Attorneys & Solicitors Act, 1870 
(c. 28), 8. 8, made in the Q. B. Div., to set aside an 
agreement between a solr. & his client as to costs, 
may be made at chambers upon a summons. — 
Ee'^OMAS, [1893] 1 Q. B. 070 ; 68 L. T. 759 ; 41 
W. K. 524 ; 37 Sol. Jo. 458 ; 5 It. 387 ; sub nom. 
Be Howell Thomas, Ex p. Jacques, 02 Ju J. 
Q. B. 474, D. C. 

1284. Jurisdiction of court — Where agree- 

ment pronounced fair by taxing master.] — The 

question whether an agreement as to costs between 
solr. & client is fair A reasonable under Solicitors 
Act, 1870 (c. 28), ss. 8, 9, is one for the ct, or a 
judge to determine. Such an agi*eement must be 
not only fair as between the parties, but it must 
also be reasonable ; & if the work to be done by 
the solr. is such that the tribunal which has to 
determine that question would say that the amount 
to be paid by the client in re.spect of it is unreason- 
able, then such agreement WDuld be declared void 
upon the ground that it is unreasonable in its 
terms. Senible : the jurisdiction of the ct. or 
judge under sects. 8 & 9, even where an opinion 
has been pronounced under sect. 4 that an agree- 
ment is fair &; reasonable, is as large as if no such 
opinion had been pronounced, although in .sucli a 
case, when exercising the jurisdiction given by 
sects. 8 & 9, the tribunal which has to examine the 
agreement will require a very strong case to act 
under those sects, after the jurisdiction under 
sect. 4 has already been exercised . — Jie Stuart, 
Ex p. Cathcart, [1893] 2 Q. B. 201 ; 62 L. J. Q. B. 
623 ; 69 L. T. 334 ; 41 W. R. 614 ; 9 T. L. R. 
545 ; 37 Sol. Jo. 603 ; 4 R. 506, 0. A. 

1285. Costs of business In police court 


222 ; 66 L. J. Ch. 191 ; 73 L. T. 543 ; 60 J. P. 7 ; 

44 W. R. 146, C. A. „ ^ 

Annoi^ions : — Retd. Bake v. French (No. 2), [1907] 2 Ch. 
215 : Ruf V. Pauwela, [1919] 1 K. B. 660 ; Rye v. Riroell, 


[1926] 1 E. B. 446. 

1286. Effect of delay.] — This is an application 
by a client for the delivery & taxation of a solrs. 
bill. The client, being desirous of turning his 
business into a limited liability co., entered into 
the agreement with his solrs. Primd facie the smn 
stated seems unreasonable. There has hecn no 
payment within the meaning of Solicitors Act, oc 
no deliveiy of bill. Although there has been a long 
delay, thei’e is no Statute of Limitations applicable. 
1 therefore dii’ect the delivery of the bill_ in the 
usual way. If resps. deliver a bill containing one 
item, that is. the agreed amount, I direct the taxing 
master, under Solicitors’ Remuneration Act, 1881 
(c. 44), s. 8 (4), te certify if the agreement is fair & 
reasonable, costs to be reserved until the taxmg 
master has certified (Byrne, J .). — Be A. & B., 


Ex p. W. (1900), 44 Sol. Jo. 315. 

1287. Enforcement — Action on failure to em- 


ploy.] — The declaration alleged that by an agree- 
monl. in writing between pltf., who was an attorney, 
& deft., it was agreed (inter alia), that deft, should 
be prepared to sell certain gasworks, & that pltf. 
should be employed to carry out the sale, & be 
paid a commission of 4 per cent, on the purchase- 
money in lieu of costs. Breach, that deft, would 
not permit pltf. te carry out the sale, & had refused 
to pay any commission. Plea, that the agreement 
was for services to be done by pltf. as deft.’s 
attorney & solr. within Solicitors Act, 1870 (c. 28), 
8. 8, which enacts that “ no action shall be brought 
upon any such agreement.” On demurrer : — 
Held: the plea was bad, & the action maintain- 
able, for sect. 8 was intended to prevent actions 
to recover the remuneration agreed upon in lion 
of costs when the work had been done. «& did not 
apply to an action for refusing to allow the attorney 
to do the work & earn the romiineration. — Rees 
T. Williams (1875), L. R. 10 Exch. 200 ; 44 L. J. 
Ex. 116 ; 32 L. T. 402 ; 39 J. P. 5.52 ; 23 W. R. 


550. 

1288. Condition precedent to enforcement— 
Agreement within Soiicitors Act, 1870 (c. 28) — 
Necessity for examination by taxing master.] — 

Bake v, French (No. 2), No, 1219, ante. 

Effect of bankruptcy.]— ♦S'cc Bankruptcy, Vol. 
V., p. 642, Nos. 5707, 5768, 5771, 5772. 


or at quarter sessions.] — The jurisdiction under 
Solicitors Act, 1870 (c. 28), s. 8, to set aside an agree- 
ment between a solr. & his client as to costs relat- 
ing to business done by the solr, in a police ct. or 
at quarter sessions is in the High Ct. Neither a 
police ct. nor quarter sessions is a ” coixrt ” within 
the meaning of sect. 8 . — Be Jones, [1896] 1 Ch. i 


Sect’. 4. — ^BILL OF COSTS. 

Sub-sect. 1. — In General. 

See Solicitors Act, 1843 (c. 73), s. 37. 

1289. Sufficiency of signed bill — Independent of 
question as to liability.] — Wliere an attorney blends 


PART VI. SECT. 3, SUB-SECT. 6. 

t. Agrtement to pay retaining fee — 
Client informed that fee would not he 
allowed on taxation — Whether fee recover- 
at>le .] — The soir., durinj? the progrrosB 
ol the action in respect of which the 
coats In question wore incurred, made 
a contract In writing with his clients 
for the puyuicnf. to him of a retaining 
leo of 611)0, explaining fully to them 
the effect of the bargain. & that, in 
case of their success in the action & 
oo^ t■^ being awarded to them, they could 
not bo abl e to tax against or claim from 
the omioslte party the amount of tills 
fee. The officer allowed the retaining 
fee on taxation, & reported that the 
contract was a fair & reasonable one : — 
Held : the contract could not bo 
enforced against the clients.-- F ork v. 


Mason (1894), 16 P. 11. 25.— CAN. 

a. SoUenlor's costs part of alimony 
settlement.] — Anprews v. Moodie 
(1907). 0 W. L. H. 185 ; 17 Man. L, R. 
1.— CAN. 

b. Agreement must he reasonable or 
court will rectify it .] — Even where an 
agreement Is made between a solr. & 
his client as to the solr.'s charge for 
certain w’ork, if the ct. deems the 
charge to be unreasonable & unfaii* 
It Will rectify it. The law in force in 
Saskatchewan as to agreements between 
solr. & client is the same as the law 
stood in England prior to the enact- 
ment of Attorneys & Solrs. Act. 1870.— 
Gola i '. Phipion (Sask.), [1920] 3 
W. AV. K. 348.— CAN, 

c Jtight of client to return of 


money paid — Necessity for siibmitting 
agreement to taxing master .] — Jackson 
V. GPtJBisu (Alta.), [1927] 3 D. L. R. 
468.— CAN. 


d. Special agreement made hy 
attorney to look to opposite party for 
yeg^,]_When an attorney entered into 
a special agreement with his client, 
that ho would not seek to make him 
responsible for costs, but would look 
to the opposite party for them. In an 
action for work & labour by the 
attorney : — Held : such agreement 
having been proved, the attorney 
could not recover. — Kighkon v. M'Ctu.- 
LAoH (1847), 11 I. L. R. 456. — IR. 


e. Night to quantum meruit.]— ■ 
Menzieh, Bruce-Low & Thomson v. 
M'Lennan (1895), 32 So. L. B. 231.— 
SCOT. 
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SBveral claims in one bill, the client is entitled to 
have the whole bill taxed ; if the attorney does 
not deliver a specific bill as to the whole, it is the 
same as if he nad delivered no bill at all ; & it 
makes no difference that the jury, at the trial of 
an action to recover the whole amount of the 
various claims, knew that, in fact, the client is not 
liable for certain of the claims. For the question 
as to the sufficiency of a signed bill under the 
statute arises prior to & is independent of the 
question as to liability ; since a bill is referred to 
taxation, save in special & excepted cases, on the 
assumption of liability, & simply to settle the 
question of amount. It is doubtful whether an 
attorney may maintain an action for work as to 
which he has delivered a bill, although there is 
other work pending for which he has a distinct 
claim against his client, &; which he has not included 
in his bill nor in his action. But as a bill bad in 
part is bad altogether, even as to a claim not 
maintainable, if it does not contain all the claims 
included in the particulars in the action it is 
insufficient. — PiaoT v. CJadman (1857), 1 II. & N. 
837 ; 28 B. J. Ex. 134 ; 28 L. T. O. H. 325 ; 5 
W. R. 353; 156E. R. 1439. 

Annotations : — N.F. Haigh r. Ousoy (1857), 7 K. & B. 578. 

Expld. Rc Tllleard (18G3). 32 Boav. 47G. 

Whether bill of costs privileged — Production & 
inspection.] — See Discovery, Vol. XVIII., p. 124, 
Nos. 737-739. 

Secondary evidence of bill of costs.] — See 

Evidence, Vol. XXII., p. 249, Nos. 2299-2302. 


Sub-sect. 2. — Delivery of Bill. 

A. Necessity jor Delivery. 

(a) In General. 

See Solicitors Act, 1843 (c. 73), s. 37. 

Whether delivery condition precedent to pro- 
ceedings by solicitor.] — See Sub-sect. 2, A. (5), 
post. 

When court will order delivery.] — See Sub-sect. 
2, B., post. 

1290. Duty of solicitor to deliver.] — Re Hard- 
ing, No. 2104, post. 

1291. Unaffected by taking bill from client 

— For agreed amount.] — Ray v. Newton, No. 
1270, a)ite. 

See, aiso. Nos. 1303-1306, post. 

1292. Solicitor acting for trustees.] — Whore trus- 
tees for the sale of property & distribution of the 

PART VI. SECT. 4, SUB-SECT. 2. 

A. (a). 

1290 i. Duty of solicitor to deliver.. 

Before a client Is to bo called upon m 
pay Ills attorney’s bill, ho is entitled 
to a copy of it specifying the items. It 
is not Buffioieut to state the ainoant in 
gross. — it'x p. Fhujp (1887), 20 

N. B. II. 178.— CAN. 

1290 ii. .] — An attorney was 

employed to conduct the entire 
defence of a prisoner. Ho appeared 
upon the preliminary investigation 
before a police magistrate. He re- 
ceived money from prisoner. Upon 
an application for the delivery of his 
MU ho swore that it had been agreed 
that he was to use the money in 
procuring prisoner’s release, but was 
to keep no account of the money paid 
out. This the cUeut denied : — Held : 
the attorney should deliver an ordinary 
bill of costs, & snob an agreement must 
bo in writing . — Re A. (1889), 6 Man. 

L. R. 181.— CAN. 

12 0 lii. .] — A solr. of the Su- 
preme Oi. of Judicature for Ontario who 
as such does business In carrying on pro- 
ceedings for a client in the Exchequer 
Ot. of Canada is subject to the pro- 


procoeds among the several parties entitled em- 
ployed a solr., &, at the mcieting to wind up, the 
accounts were laid out on a table, & remained there 
for some hours, & after deducting the costs, the 
funds were divided among the claimants, a 
petition for taxation within a year after was dis- 
missed, though tlie solr. had not delivered a bill 
of costs, had refused to do so when asked by the 
cestui qfue trust, petitioner, without being paid for 
preparing it, there being no objection taken at the 
meeting, nor any complaint except an observation 
that the costs were large, & the trustees being 
satisfied. But in such a case it would be proper 
for a solr. to deliver a bill of costs to the trustee, 
who could hold it for the inspection of the cestui 
que trusts. — Re Faulkner (1849), 13 L. O. S. 21. 

1293. Solicitor acting as clerk to commissioners — 
Business done as clerk — Yearly salary.] — Where 
an attorney was employed as clerk at a fixed 
salary, by improvement cornrs. appointed under 
a local Act : — Held : no signed bill ne(*d bo de- 
livered to make the comrs. liable for the salary. — 
Bush v. Martin (1803), 2 II. & C. 311 ; 2 New Rep. 
287 ; 33 L. J. Ex. 17 ; 8 L. T. 509 ; 9 Jur. N. 8. 
851 ; 11 W. R. 1078; 159 E. R. 129. 

Annotations: — Apld. Re Jones (1887), 36 Ch. D. 105. Retd. 

A.-G. V. Newcastlo-ou-Tyno Corpn. & N. E. Ky. (1889), 

23 g. B. D. 492. 

1294. ' Order for payment on adjournment.] — 

Shepherd v. Orawford (1733), 2 Barn. K. B. 
280 ; 94 E. R. 504. 

(h) Proceedings by Solicitor. 
i. For Costs. 

See, now, Solicitors Act, 1843 (c. 73), s. 37. 

When court will order delivery of bill of costs.] — 

See Sub-sect. 2, B., post. 

1295. General rule.] — To an action of assumpsit 
for attorney’s fees, deft, may plead in bar 3 Jac. 1, 
c. 7, & that pltf. has given him no bill. — Brookes 
V. Hayes (1678), Freern. K. B. 257 ; 3 Salk. 19 ; 
T. Raym. 215 ; 89 E. R. 184. 

1296. .J — Clarke v. Godfrey (1725), 

Cooke, l*r. Cas. 27 ; 1 Stra. 633 ; 125 E. R. 930. 

129’7. .] — Before an attorney can bring an 

action for his fees ho must leave the bill with his 
client according to 2 G(‘o. 2, c. 23. — Brooks v. 
Mahon (1789), 1 Hy. Bl. 290 ; 126 E. R. 170. 
Annotation : — Consd. Browne v. Black, [1912] 1 K. B. 31G. 

1298. Out-of-pocket expenses.] — An attorney 
cannot maintain an action even for the money 
out of pocket in a cause until ho has delivered a 


vlHlons of .SoIt.’b Act with regard to 
delivery & taxation of bin bill ot foes, 
chargea or dlsbursoments in roapcct 
of such husinesa. — O'Connou v. Gkm- 
MILL (1899), 2G A. R. 27. — CAN. 

1290 Iv. .] — A solr. ia not, by 

10 & 11 Goo. .5, o. '15, 8. 34 (3), rohevod 
from tho duty of rendering to hla 
client a bill giving auch a general 
statement of the acrvioea rendered as 
would afford any other solr. autflcleut 
information to adviae the cliont as to 
tho propriety or roaaonableuoea of 
tho bill. — I’KrxY V. Mukphy, [1926] 
4 D. L. R. 123 ; 69 t). L. R. 209.— CAN. 

12 JO V. .] — Whore a lump sum 

baa been paid by the client on an oral 
agreement between him & the aolr. 
that thla smn la in full payment of all 
costs inourrod or to be fneurrod in tho 
action, that agreement is not binding 
on tho client so as to relievo the aolr. 
from the duty to deliver a bill of coats 
on application. — Re A Solicitor 
(1908), 3 Hong Kong L. R. 28. — 
H .NO rt-ONG. 

12 0 vi, .] — For his eorvloos in 

connection vidth a petition In divorce 
In 1919 a. solr. was paid a lump sum. 
No bill of costs was over delivered. 


nor wivs tlioro any agreement in writing 
in respect of siujli costs. Ou a summons 
calllug on tho solr. to show clause why 
ho should not he ordered to deliver a 
bllJ of costs : — Held : a verba) agree- 
ment between a solr. & cliout for a 
lump sum to cover costs is not biuding 
on the client , there had been no pay- 
ment within Practitioners Act, 1908, 
8. .iS, & a bill of costs must be delivered. 
—Re C., [1921] N. Z. L. R. 436.— N.Z. 

f. i^olicdors Act, R. S. O. 1914 
(c. 159) — Sufficiency of writing.] — R. v. 
Millak, Vkikhison & Hunter (1922), 
70 D. L. R. 254.— CAN. 

PART VI. SECT. 4, SUB-SECT. 2.— 
A, (b) i. 

g. Business not clearly professional.] 
— ^Whoro an attorney has been employed 
In the conduct of business not clearly 
professional, it is a question for the 
jury whether the employment was as 
attorney, so as to r quire the delivery 
of a signed bill of costs os a condition 
precedent to an action by him for 
remuneration. — Cilv.mbbrs v. Gree.n 
(1876), 2 V. L. R. (L.) 194.— AUS. 

h. Delivery of bill must be proved.] 
— In an action by an attorney for his 
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Sect, 4 . — Bill of costs: Sub-aect. 2, A. jb) i, & ii.] 

biU signed.— Miller v. Towers (1791), Peake, 
138 ; 170 E. R. 107, N. P. 

Arvnotation Conad. Hill v. Humplireys (1801), 2 Boa. & P. 
343. 

1209. Business done at quarter sessions.] — 

attorney cannot maintain an action for his biU 
unless he has first signed & delivered it, although 
all the business was done at quarter sessions. — 
Clarke v. Donovan (1794), 6 Term Rep. 694 ; 1 
Esp. 137 ; 101 E. K. 386. 

Annotations : — Apid. Smith V. Wattloworth (182'-.), G Dow. 
& Hy. K. B. 610. Folld. Sylvester u. Webster (1832), 
9 Bing. 388. 

1300. .] — An attorney’s bill for business 

done at the ct. of quarter sessions is liable to taxa- 
tion as weU as his bill for business done in a 
superior ct. at Westminster, & therefore must be 
delivered, signed, before an action can be brought 
thereon, one month before such action brought, 
Iiursuant to 2 Geo. 2, c. 23. — Sylvester 
V. Webster (1832), 9 Bing. 388 ; 1 Dowl. 708 ; 
2 Moo. & S. 506 ; 2 L. J. C. P. 24 ; 131 E. R. 
662. 

1301. Agency business.] — In an action by one 
attorney against another for agency business, a 
bill n€3ed not be delivered signed, under 2 Geo. 2, 
c. 23. — Nelson v. Garforth (1791), 1 Esp. 220 ; 
170 E. R. 335, 

1302. .] — It is not necessary that a bill for 

agency business should be delivered signed a month 
before the commencement of an action upon it. — 
Hill v . Weight (1838), 5 Scott, 662. 

1303. Business In bankruptcy.] — An agent 
appointed to practise in the Insolvent Debtor’s 
Ct. if he be an attorney of any of t he superior cts. 
of record cannot recover his bill of costs for 
business done in procui'ing the discharge of an 
insolvent debtor without delivering his bill one 
month before action brought pursuant to the 
provisions of 2 Geo. 2, c. 23, s. 23. — Smith v. 
Wattleworth (1825), 4 B. & C. 304 ; 1 C. & P. 
615 ; 6 Dow. & Ry. K. B. 510 ; 3 L. J. O. S. K. B. 
244 ; 107 E. R. 1095. 

Annotation : — Folld. Haro v. Adams (1838), 1 Will. WoU. & 
H. 77. 

1304. .] — (1) An attorney’s bill, for busi- 

ness in bkpey., need not be delivered one month 
before action brought, pursuant to 2 Goo. 2, c. 23, 
s. 23. 

(2) It is not requisite, that a bill for business in 
bkpey. should be taxed under 6 Geo. 4, c. 16, s. 14, 
before the commencement of an action. 

(3) Attending upon, & concerting measures 
with, the attorney of the opposing creditor, to 
resist the discharge of an insolvent, Ls not such 
business as will render it incumbent upon an 
attorney to deliver his bill one month before the 
commencement of an action, pursuant to the 
2 Geo. 2, c. 23. — Crowder v. Davies (1829), 3 
Y. & J. 433 ; 148 E. R. 1248. 

Amwtation : — Folld. Hamilton v. Pitt (1830), 7 Bing, 232. 

1305. .] — Business done under a commission 

of bkpey. is not business in respect of which an 
attorney is compellable to deliver a bill a month 
befoi-e the action. — Hamilton v. Pitt (1830), 7 
Bing. 232 ; 131 E. R. 90 ; evb 7iom. Hamilton v. 
Jones, 4 Moo. & P. 726 ; 9 L. J. O. S. C. P, 49. 

1306. .] — A charge by an attorney for 

business done before the Ct. of Review in Bkpey. 
requires that a signed bOl should be delivered before 


action brought. — H are v. Adams ^1838), 1 Will. 
Woll. & H. 77. 

1307 . .] — Proceedings under a flat in 

before country comrs., appointed under 1 & 2 Will. 
4, c. 66, are not proceedings at law or in equity, 
requiring the delivery of a signed bill of costs, 
under 2 Geo. 2, c. 23, s. 23.— Harper v. Williams 
( 1841), 2 Man. & G. 815; Drinkwater, 154 ; 3 
Scott, N. R. 97 ; 10 L. J. C. P. 189 ; 6 Jur. 342 ; 
133 B. R. 974. 

Solicitor Instituting bankruptcy proceedings 
against client.] — See Nos. 1330-1332, post. 

1308. Business done by Irish solicitors In Irish 
courts — Action against domiciled Englishman.] 

An Irish attorney suing in the English cts. a person 
domiciled in England for business done in the Irish 
cts. need not deliver a signed bill one month befwe 
bringing the action. Solicitors Act, 1843 (c. 73), 
s. 37. does not extend to such a case. — K brna(^^ 
V. Wadeson (1855), 3 C. L. R. 764 ; 24 L. T. O. S. 
253. 

1309. Professional business.] — (1) An action on 
an attorney’s bill cannot be maintained for pro- 
fessional business against an attorney^ without 
delivering a signed bill previous to the action. 

(2) An item for money lent may be separated 
from the professional itoms & bo recovered. — 
Hemtng & Baxter v. Wilton (1830), Mood. & M, 
520 ; 173 E. R. 1247 ; sub nom. Hemming v. 

Wilton, 4 C. & P. 318, N. P. 

1310. Work done In court.] — If any part of an 
attorney’s bill be for business done in the ct., the 
bill must be delivered a month before the action 
is brought, otherwise pltf. cannot recover : — Held : 
these charges were for business done in the ct. ; 
“ drawing & ingrossing an affidavit of debt in order 
to hold a party to bail ; paid for swearing, etc.” — 
Winter v. Payne (I79(i), 6 Term Rep. 645 ; 101 
E. R. 7.50. 


Annotations : — Apld. Benton v. Garcitt (1800), 3 Epp. 149. 
Distd. Burton o. Chattorton (1820), 3 B. & Ala. 48G. 
Consd. Watt v. ColliuH (1826), 2 C. & P. 71 ; Smith v. 
Taylor (1831), 5 Moo, & P. GO. 


1311. Non-taxable items.] — If an attorney have 
demands in his professional capacity, some taxable, 
& others not so, ho cannot recovi'r for the un- 
taxable items, without delivering a signed bill for 
tliem, or including them in the signed bill delivered 
for the taxable business. — Thwaitks Mackkr- 
fioN (1828), 3 C. & P. 341 ; Mood. & M. 199 ; 173 
E. R. 1130, N. P. 

1312. .] — Wakdle V. Nicholson, No. 1433, 


.] — Bkcioc V. Penn, No. 146(5, post. 

Advances on behalf of client.] - 


post. 

1313. - 

1314. - 

Prothero V. Thomas, No. 1357, post. 

1315. Delivery of particulars under judge’s 

order after action brought.]— An attorney, not 
having delivered any bill to his client before action 
brought ; but having delivered a bill of particulars 
of his demand imder a judge’s order after action 
brought ; is entitled to recover items of charge for 
money paid for his client’s use, having no reference 
to his business of an attorney ; ^ although other 
items in the bill of particulars might be taxable, 
& witliin the provision of 2 Geo. 2, c. 23, s. 23, 
requiring a bill to be delivered a month before the 
action brought. — Mowbray v. Fleming (1809), 
11 East, 285 ; 103 E. R. 1013. 

Annotations: — Oousd. Watt v. Collins (1825), 2 O. & P . 71. 

Distd. Wardie v. Nicholson (1833), 4 B. & Ad. 4G9. 

1310 . Preparing affidavit of petitioning 


fees, be must prove the delivery of his 
bill, althoxigb the deft, has suffered 
ludjonent by default — Ridodt v. 
Brown (1835), 4 O, B. 74.— CAN. 
k. Services in inferior courts .] — 


Neither the rule of DHoh. Term, 1800, 
nor 3 Jac. I, c. 7, s. 1 (Imp.), requiring: 
an attorney to servo his client with an 
itemised bill before action, applies to 
servloes in the inferior cts. or for 


sorvloes on a preliminary examination 
on a criminal charire. — Gerow v. 
Webber (1919), 46 N. B. R. 358,— 

CAN. 

1. Right of attorney’s execiUor to 
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creditor.] — A charge for preparing an affidavit of 
the petitioning creditor's debt & bond to the 
Chancellor, in order to obtain a commission of 
bkpcy. is not a taxable item in an attorney’s bill, 
within 2 Geo. 2, c. 23, s. 23, as being a charge at 
law or in equity, the affidavit not having been 
sworn nor a commission issued. — Burton v. 
Chattbrton (1820), 3 B. & Aid. 486 ; 106 E. R. 
739. 


Annotations : — Distd. WUson v. Gntterldgo (1824), 4 Dow & 
Ry. K. B. 736. Cqnsd. Wardle v. Nicholson (1833)! 4 
B. & Ad. 469. Befd. Smith v. Taylor (1831), 7 Blnif 
259; Rivers, Cans (1835), 4 L. J. Bov. 39 : llaroor 
V. Williams & Lowe (1841), 10 L. J. C. P. 189. 

1317. Search In registry.]— A charge for 
searching whether satisfaction of a judgment was 
entered, or whether an issue was entered, will not 
constitue an attorney’s bill a taxable biU, so as to 
make it necessary to deliver it signed before 
action brought. 

They are not taxable items, as any one may do 
tiiis kind of business who is not an attorney 
(Abbott, C.J.). — Fenton v. Correia (1825), 2 
C. & P. 45 ; Ry. & M. 262 ; 172 E. R. 21, N. P. 

Annotations : — Apld. K.r Bowles’ Trustees (1835), 1 Blug:. 

N. C. 632 ; /lie Rice (1837), 4 Soott, 416. 


1318. Advances to client.] — Heming & 

Baxter v. Wilton, No. 1309, ante. 

1319. Preparing warrant of attorney.] — 

Qu. : whether prt'paring «fc engrossing a warrant 
of attorney is a charge tyhich renders it nece.ssary 
for an attorney to deliver a bill, pursuant to 
2 Geo. 2, c. 23. - James v. Oiiilu (1832), 2 Cr, & J. 

2 L. J. Ex. 78 ; 149 E. It. 285. 

1320. Advising client as to execution on 

judgment.] — A charge for advising a client as to 
an execution on a judgment obtained against him 
IS not a taxable item in a bill of costs, so as to 
require a signed bill to be delivei’cd before bringing 
^i^^ction.— P ei'per V. Yeatman (1836), 2 Har. 

1321. ^ -.] —If {in attorney brings an 

action against a client & part of his demand is for 
money advanced to his client’s use & the remainder 
for business done which requires a bill to be 
delivered &; no bill lia.s been delivered, he shall 
not be allowed to divide his demands at the trial, 
^ recover for the money advanced. — Benton v. 

(1800), 3 E.sp. 149 ; 170 E. R. 569, N. P. 

1322. Taxable & non-taxable items — Insufficient 
fleiivery.] If an attorney introduce into his bill 
( ciaain itrcms connected with liis professional 

t^iough not immediately within the terms 
oi 2 Geo. 2, c. 23, «fe in an action upon the biU fail 
because it was not properly dehvered according 
to the directions of tlio statute he must fail 
mtx)gcther, & will not be allowed to i*eeovcr for 
onJy.^ Qu* : whether the same rule 
would not prevail if such items were not at all 
connected with his professional capacity. — 

V. Humphri«ys (1801), 2 Bos. & P. 343 ; 120 
E. R. 1317. 


.-—Distd. Mowbray v. Firming: (1809), 11 Ea<st 
Sparmw v. Johns (1838). 7 L. J. Ex. 176 
ApW. Ivimcy v. Marks (1847), 16 M. & W. 850. ReW 
Warren v. Cunnlngiiam (1819), Gow, 71, 


1323. Bill shown to & acquiesced In by client.] — 
Growder V. SiiEE, No. 1416, post. 

1324. Agreement for gross sum.] — Wilkinson 
V. Smart, No. 1525, post. 

P“Jy to specify Items.]— Sub-sect. 5, post. 
1825. Effect of delivery after action brought.] — 
In a suit instituted by a solr. for payment of costs 


due to him from a client, it appeared by the 
answer that he had not delivered a signed bill 
conformably to the Act of Parliament : a bill 
duly signed was subsequently delivered, & that 
fact was put in issue by a supplemental bill ; 
semble : the defect in the title of pltf., as it stood 
at the institution of the suit, was not cured ; but 
lield that the objection, not having been urged at 
the original hearing, could not be taken at the 
hearing on further dii-ections. — Pritchard v. 
Draper (1831), 1 Russ. & M. 191 ; 39 B. R. 74, 
Ij. C. ; affd. sub norn. Nottidge v. Prichard 
(1834), 8 Bli. N. S. 49.3 ; 2 Gl. & Fin. 379, H. L. 

Mentd. Parker v. Morrell (1848), 2 Ph. 463; 
Plercy v. Fyoney (1871), L. R. 12 Eq. 69. 

ii. Account Stated. 

See Solicitors Act, 1843 (c. 73), s. 37. 

Sec, generally. Contract, Vol. XII., p. 671, 
Nos. 4761 ei seq. 

Whether court will order delivery — Ag^'eement 

as to costs.]— .SVe Nos. 1363-1360, post. 

1326. Whether delivery of bill essential,]— 
SCADDINQ V. Eyles, No. 1954, post. 

1327. Charges assented to by client.] — 

In an action for an attorney’s charges, if pltf. 
fails on the count for work & labour because no 
bill has been delivered, he cannot recover under a 
count upon an account st.ated, though ho prove 
that the chai'ges wore assented to by the client. — 
Brooks v. Boi^keti’ (1847), 0 Q. B. 847 ; 16 L. J. 
Q. B. 178 ; 8 L. T. O. S. 400 ; 11 Jur. 284 ; 115 
E. R. 1.500. 

Amwtatwn : — Refd lie Van Laun, Ex p, Cbattcrtou, [19071 
2 K. B. 23. 

1328. Agreement to take smaller sum for 

larger unliquidated amount.] — A declaration stated 
that deft, was indebted to pltfs. in divers un- 
liquidated debts, namely, for so much as pltfs. 
deserved to have of deft, for work done by pltfs. 
as attorneys for deft. ; that pltfs. alleged that the 
said debts amounted t-o £171 9s. 8d. & deft, to 
£147 , that it was agreed that the dispute between 
them should be put an end to, & the amount of 
the debts fixed at £1.50 ; that pltfs. should relin- 
quish their claim to the residue ; & that the debts 
should be satisfied u])on the terms of deft, agreeing 
to pay pltfs. £150 ; that the disputes were ended ; 
that the debts were agreed & fixed at £150 ; that 
pltfs. had not made any fui ther claim ; & that 
debts were satisfied upon (he terms in that behalf. 
Breach, non-payment of £150. Plea, that pltfs. 
did not, “ one calendar mouth before the com- 
mencement of this suit, deliver to the deft, a 
signed bill”: — Held: the declaration, at the 
best, amounted to a 8i>ecial coimt on an account 
stated, & the plea was good in form & substance. — ■ 
Bridgman x\ Dean (1852), 7 Exoh. 199 ; 21 

L. J. Ex. 90 ; 18 L. T. O. S. 245 ; 155 E. R. 
916. 

1329. Agreement for settlement not in 

wilting.] — Wlicre, a solr. having a claim against 
his client for costs, & the client having a cross- 
claim against the solr., the parties agree upon 
the amounts of their respective claims & state 
an account showing a balance in the solr.’s favour, 
an action may be maintained by the solr. for that 
balance, notwithstanding that he had delivered 
no detailed biU, & that the agreement for the 
settlement of the cross-claims was not in writing. — 
Turner v. Willis, [1906] 1 K. B. 408 ; 74 L. J. 


•tw for costs — BiU not delivered, 1 
There is no law in force in India t 
prevent tm exor. of an attorney fror 
maintaining a Buit for bueiness don 


by the attorney, without 
proviouRly doUvorod a bill of costa to 
deft., & loft it with him for a reasonable 
time before bringing the action ; & the 


fact that deft, had notice that the bill 
was to be referred to taxation is 
immaterial. — Wilkinson v. Arbxs Sib* 
OAR (1869), 3 B. L. R. 96.— IND. 
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Sect. 4 . — Bill of costa: S'ub-aect. 2, A. (b) ii., Hi. dt 
iv., (c), B, (a), (b) (c). ] 

K. B. 305 ; 92 h. T. 412 ; 53 W. R. 348 ; 49 
«ol. Jo. 361, D. a 

Annotation : — Beld. lie Van Laun, Ex p. Chattorton, [1907] 
2 K. B. 23. 

See, also, No. 1463, post. 

iii. Bankruptcy of Client. 

See Solicitors Act, 1843 (c. 73), s. 37. 

1330. Instituting bankruptcy proceedings against 
client.] — ^An attorney’s bill of costs, though it has 
not been signed & delivered under 2 Geo. 2, c. 23, 
8. 22, is a good legal debt, upon which a commission 
of bkpcy. may issue . — Ex p. Sutton (1805), 11 
Ves. 103 ; 32 E. R. 1050, L. C. 

1331. .] — An attorney not having delivered 

his bill according to 2 Geo. 2, c. 23, though he 
cannot bring an action may be petitioning creditor 
in a commission of bkpcy. but his debt must be 
afterwards examined . — Ex p. Steele (1809), 16 
Ves. 101 ; 33 E. R. 045, L. 0. 

Annotation: — Mentd. Bray v. Hlne & Fox (1818), G Price, 
205. 

1332. .] — A solr. may sue out a commission 

upon his debt for costs, without, as in the case of 
an action, having delivered his bill one month 
previous thereto, but it is quite of course aftiir 
the commission to refer such bill to the master to 
be taxed. — Ec IXowell, Ex p. Howell (1812), 
1 Rose, 312, L. C. 

Annotation : — field. B^o^vn v. Tibblfcs (1862), 11 C. B. N. S. 
855. 

1333. Proof In bankruptcy.] — Eicke v. Nokes, 
No. 1441, post. 

Proceedings for business done in bankruptcy.] — 

See Nos. 1303-1307, ante. 


the six months is not a condition precedent to B.’s 
bringing an action on the guarantee against A. ; & 
in such an action, therefore, an equitable plea 
alleging the non-delivery of a bill of such costs by 

B. to C. before the end of the six months, & want 
of notice to deft., before the same period, of the 
amount of such costs, was held to be bad & no 
answer to the action. Semble : deft, should, 
before the expiration of the six months, have 
applied to the equitable jtirisdiction of the ct. for 
an order for the delivery of pltf.’s bill of costs. — 
Reece v. Cox (1867), 10 L. T. 327. 

(c) Proceeditigs against Solicitor. 

See Solicitors Act, 1843 (c. 73), s. 37. 

1338. Solicitors right to set off costs due from 
client — Whether delivery condition precedent to 
exercise of right.] — An attorney cannot set-off his 
bill without having delivered it. — Murphy v. 
Cunningham (1793), 1 Anst. 198 ; 145 E. R. 844. 

Annotation: — field. Brown v. Tlbblte (1862), 11 C. B. N. S. 
855. 

1339. Time for delivery.] — In an 

action against an attorney, to which he gives 
notice of set-off of liis bill for business done for 
pltf., he must deliver a bill signed, but it need not 
bo delivered a month under the statute. — Bulman 
V. BiRKET'r (1796), 1 Esp. 449 ; 170 E. R. 416, 
N. P. 

1340. - “— .] — An attorney may set off a 

claim for costs, notwithstanding no signed bill has 
been delivered. — Brown v. Tibiuts (1862), 11 

C. B. N. S. 855 ; 31 L. J. C. P. 206 ; 6 L. T. 385 ; 
10 W. R. 465 ; 142 E. R. 1031. 

Annotation : — Distd. Hawley t», Kawloy (187G), 1 Q. B. D, 460. 
See, also, No. 1453, 2 >ost. 


iv. Other Cases. 

See Solicitors Act, 1843 (c. 73), s. 37. 

1334. Special contracts between solicitors & 
clients — Whether Solicitors Act, 1843 (c. 73), s. 37, 
applicable.] — Thomas v. Cross, No. 2629, post. 

1336. Action on promissory note — Given on 
account of bill of costs.] — It is no answer to an 
action on a promissory note, that it was given on 
account of an attorn(!y’s bill, not delivered, pur- 
suant to Solicitors Act, 1843 (c. 73), before action 
brought, — Jeffreys v. Evans (1845), 14 M. & W. 
210; 3 Dow. & L. .52 ; 14 L. J. Ex. 363; 153 
E. K. 452. 

Annotations : — Apld. TTioinaa v. Cross (1864), 5 Now Hep. 

148. field. Tate v. Hltohlns (1849), 7 C. B. 875. 

1336. Foreclosure action by solicitor mortgagee 
— Costs secured by mortgage — Order for delivery 
of bill not personally served.] — Thomas v. Cross, 
No. 2629, post. 

1337. Action against guarantor of bIll.]~\Vhero 

A. guarantees the payment to B., an attorney, 
witJiin six months of “ all costs for business done 
for C., or wliich B. may thereaft-er do in reference 
to or arising out of the affairs of C.,” the delivery 
of a bill of such costs by B. to C. before the end of 


B. Delivery by Order of Court. 

(a) Jurisdiction of Court to Order. 

See Solicitors Act, 1843 (c. 73), s. 37 ; R. S. C., 
Ord. 26a. 

1341. Jurisdiction inherent & statutory.] — The 

ct. has a general jurLsdiction, independently of 
2 Geo. 2, c. 23, s. 23, to order an attorney to 
deliver a bill of costs to his client, & account for 
moneys received ; although tliey liave no power to 
order it to be taxed, except in the cases provided 
for by that Act. — Clarkson v. Parker (1838), 7 
Dowl. 87 ; 4 M. & W. 532 ; 1 Horn & H. 343 ; 8 
L. J. Ex. 72 ; 2 Jur. 1918 ; 150 E. R. 1540. 

Annotations Expld. lie EJmHlie (1869), L. H. 9 Eq. 72. 
Dbtd. He PoUurd (1887). 20 Q. B. 1). 160. fiefd. Doe d. 
HablJi 0 . Sablu (1840), 8 Dowl. 468 ; Cardalo v. Bull (1846), 
4 y. B. 611. 

1342. —— .] — Re Druce (1893), 94 L. T. Jo. 
583, D. C, 

1343. -.] — Re Foster, Barnato v. Foster, 

No. 1356, post. 

1344. Jurisdiction independent of jurisdiction to 
order taxation.] —Re West, Kjng & Adams, Ex p. 
Clough, No. 1210, ante. 

1345. By whom order may be made — Judge of 


PART VI. SECT. 4. SUB-SECT. 2.— 
A. (0). 

m. By oriyinating summons to 
compel delivery of bill .] — An application 
by way of originating siunmous by a 
client to conipel hib boIth. to deliver 
their bills of costs for services rendered 
(t for the taxation thereof : — Held : 
to bo barred by Legal Professions Act, 
R. S. B C.. 1924 (o. 136), s. 101, since 
the application was made more than 
three months after the making of a 
contract whereby it was agreed that 
the client should pay the solrs. a stated 
sum in settlement of all accounts 
between tbom, <fe that thereupon each 


party should release Sz discharge the 
other from all claims & demands. — 
lie Lkoai, Pkofessioxs Act, Re 
BaRNARP, HoBKRTSON, IlElSTKRMAN & 
Tajt, [1926] 3 W. W. It. 03 ; [1926J 

3 D. L. It. 113 ; 37 B. C. 11. 101.— CAN. 

PART VI. SECT. 4, SUB-SECT. 2.— 
B. (a). 

n. General rule .] — A client Is en- 
titled to a statement of acooimt from 
the attorney who has collected money 
for him & of the attorney’s bill of costs. 
In case of refusal of the attorney to 
deliver such statement 6c hill of costs, 
the ct. having authority over Its own 


officers, will compel him to furnish 
them. — Gunter v. Suarp (1877), 1 
P. & B. 286.— CAN. 

o. Whether payment made or not.) 
— Under Victorian Common Law Pro- 
cedure Act, 8. 396, the ct. has power 
to order delivery of his bill by on 
attorney, whether or not It has been 

f >aid, & whether or not it Is one which 
t would have Jurisdiction to refer to 
taxation. — Dufpktt v. MuEvoy (1885), 
10 App. Cos. 300, P. C.— AUS. 

p. In absence of retainer .] — Upon 
on application to compel attorneys to 
deliver a bill for payments 6c charges 
In relation to a certain lot of land 6c 
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court other than that wherein action brought.] — 

An order for the delivery of an attorney’s bill may 
be made by a judge of a different ct. from that in 
which the action is brought, although a judge of 
the latter ct. is attending at chambers at the time 
such order is made. — B ennett v. Dean (1842), 4 
Man. & O. 638 ; 6 Scott, N. R. 196 ; 134 E. R. 262. 

1348 . Any judge of High Court — No busi- 

ness transacted In any court.] — The jurisdiction 
given by Solicitors Act, 1843 (c. 73), to order 
delivery of a solr.’s bill of costs where no part of 
the business charged for has been transacted in 
any ct. of law or equity, was given to the Lord 
Chancellor & Mastor of the Rolls as judges of the 
Ct. of Ch., & was transferred to the High Ct. of 
Justice by Jud. Act, 1873 (c. 60), s. 16. The 
judges of the Q. B. Div., therefore, have juris- 
diction to order the delivery of a bill of costs in 
sucli a case, though the application for delivery 
ought to be made in the Ch. Div . — lie Pollard 
(1888), 20 Q. B. D. 666 ; 67 L. J. Q. B. 273 ; 4 
T. L. R. 424 ; svb nom. Re Pouahd, Ex p. 
Stevens, 69 L. T. 96 ; 36 W. R. 616, C. A. 

Annotations: — Reid. Re Webster U891), 60 L. J. Ch. 338 ; 

Re Collyer-Bristow, [1901] 2 K. 11. 839 ; Re Stead (No. 2) 

(1910), 54 Sol. Jo. 618. 

See, now, Supi'eme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 18 (2) ; R. S. C., 
Ord. 55, r. 20 a. 

County court judge.] — Sec No. 1349, post. 

(h) Application for Order. 

Sec Solicitors Act, 1843 (c. 73), ss. 37, 43. 

Orders for taxation of costs.] — See Sect. 5, post. 

1347. Whether plaintiff limited to summary 
remedy In High Court — Action in Chancery 
Division.] —Bill filed by a country solr. against a 
London sob., alleging that deft, had made a special 
agreement with pltf. to transact certain business 
for him on agency terms, & charging that deft, 
falsely proUmded that tlio agreement was one not 
for agency but for partnership in the particular 
business. I’he bill charged that, on either con- 
struction of the agi'eement, pltf. was entitled to 
an account, & prayed that deft, might deliver his 
bills of costs as pltf.’s agent, also for a general 
account of all deafings & transactions between 
them. Deft, demurred, on the ground that the 
pi'oper remedy of pltf. was by petition under 
Solicitors Act, 1843 (c. 73) : — Held : the demurrer 
ought to bo overruled. — W ard v. Lawson (1872), 
8 Ch. App. 05 ; 42 L. J. Ch. 273 ; 21 W. R. 88, 
L. C. 

Annotation : — Reid. Re Inderwick (1883), 25 Ch. D. 279. 

1348. .] — PirULLiPSi;. Galmoye (1886), 

29 Sol. Jo. 422. 

1349. Action in county court — For bill of 

costs & account-— Effect of action.] — Pltf. retained 
deft, to act for him as his sob. in four matters. In 
one only were proceedings taken in tlio county ct. ; 
in none of the others was process issued. As deft. 


delayed to deliver a cash accoxmt & bill of costs, 
pltf. issued a plaint in the coimty ct. claiming an 
account : — Held : pltf. was entitled to claim this 
relief in the county ct. & was not limited to the 
summary remedy by summons in the High Ct. 
under Solicitors Act, 1843 (c. 73) ; but, aemble, 
pltf. would have to accept as accurate the amounts 
of deft.’s bills of costs as to matters in respect of 
which there had been no proceedings in the county 
ct. — -Chambers v. Tabrum, [1920] 1 K. B. 840 ; 
89 L. J. K. B. 606 ; 122 L. T. 779, D. C. 

1350. Whether application in Chancery Division 
essential— When no business transacted in any 
court.] — Re Poulard, No. 1346, ante. 

See, now, R. 8. C., Ord. 65, r. 26 a. 

1351. Heading of summons — Under Solicitors 
Acts.J — Summary order upon a petition imder 
Solicitors Act, 1843 (c. 73), s. 37, against assignees 
in bkpey. of a solr., who had employed a London 
agent to deliver their bills of costs ; & against 
agent to deliver his bill of costs & petitioner’s 
papers in his possession. 

Such petitions should be intituled in the matter 
of both sobs. ; but a petition in the matter of a 
sob. need not be intituled in the mattor of the Act. 
—Re Walton (1858), 4 K. & J. 78 ; 32 L. T. O. S. 
9 ; 70 E. R. 33. 

1352. .]— Ray v. Newton, No. 1270, 

ante. 

1353. Delay In application — No ground for re- 
fusal — Undertaking to deliver bill on payment of 
costs — Application more than twelve months after.] 

— ^A sob., on payment of his costs, undertook to 
deliver his bill, but ho neglected. On a petition 
presented more than twelve months after, the ct., 
under its general jurisdiction, ordered the delivery 
with costs. — Re Foljambe (1846), 9 Beav. 400 ; 
50 E. R. 398. 

1354. Repeated applications to solici- 

tor.] — ^The lapse of nearly six years is not neces- 
sarily enough, even with strong special circum- 
stances, to preclude an application to compel an 
attorney to deliver an account of money deposited 
with him by appet. as his client. Repeated applica- 
tions for an account, even although contradicted 
on the other side, if coupled with any reasonable 
ground for not having before applied to the ct., 
not contradicted, as, for example, that hitherto 
the attorney has been in indigent cbcurastances, 
will excuse the delay. — Re Vann (1854), 15 0. B. 
341 ; 3 C. L. R. 126 ; 24 L. T. O. S. 77 ; 139 E. R. 
455. 

1355. Solicitor possessing necessary 

materials.] — lie Baylis, No. 1942, post. 

(c) Grant or Refusal of Order. 

See Solicitors Act, 1843 (c. 73), s. 37. 

1366. To ascertain whether any grounds for 
taxation.] — In 1917 a son agree<l to pay his 
mother’s debts upon the security of a mtge. of 


to answer the affidavits filed In support 
of the nile, it appeared that there was 
no retainer of the attorneys, or either 
of them, as such : — Held : the ct., 
therefore, could not grant the first 
part of the rule. — Re Keys & Smith 
(1863), 13 C. P. 262.— CAN. 

Q. Jurisdiction to order delivery & 
reference to taxaiion in same bill.] — A 
Judge cannot by the same order direct 
the delivery & reference to taxation 
of a bill. — Re Boomer, Boomer r. 
Anderson (1865), 16 C. P. 163. — CAN. 

r. Summons not referring to affi- 
davit — Whether amendment allowed.]— 
A summons calling upon an attorney 
to delver his bill of costs did not refer 
to any affidavit or papers filed. 


Amondjuent allowed. — Re Barton 
(1868), 4 P. R. 237.— CAN. 

t. On solicitor’s failing to show rcta iner 
for definite amount.] — Re SoLioiTOR 
(1912), 22 O. W. R. 156 ; 3 O. W. N. 
1274 ; 4 D. L. R. 217.— CAN. 

a. Insolvency of solicitor.] — A solr. 
wlU be compelled to make out his costs 
& furnish his account of credits to his 
client, though Insolvent. — Mulvany v. 
Dillon (1826), 1 Hog. 292,— IR. 

PART VI. SECT. 4, SUB-SECT. 2.— 
B. (b). 

1351 i. Heading of summons — Under 
Solicitors Acts.] — A preecipe order for 
the delivery & taxation of a solr.’s 
bill of costs taken out by a client under 


Rule 964a, added to King's Bonoh Act 
by 10 Edw. 7, c. 17, s. 12, should, 
under 6 & 7 Viet. c. 73, s. 43 (Imp.), 
which Is still in force in Manitoba, be 
styled In the matter of the solr. & not 
in the action in which the costs were 
incurred. — Desaulniers v. Johnston 
(1911), 20 Man, L. R. 431.— CAN. 

PART VI. SECT. 4, SUB-SECT. 2.— 
B. (0). 

b. Business done out of court.] — 
An attorney or solr, may be ordered to 
deliver a bill of bis charges for business 
done by him as such, though the ser- 
vices performed were not in whole or 
In port for business done in ct., os in 
this COSO, where the retainer was to 
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Solicitors. 


Sect. 4 . — Bill of coats: Sub-sect, 2, B. (c) <£: (d).] 

certain life policies. He employed a solr. to cariy 
out the transaction & to prepare the mtge. deea, 
& he opened an account at a bank upon which 
the solrs. could draw to pay the debts. The son 
went abroad to serve with the army, appointing 
his wife & the solr. his attorneys to act for him in 
the matter. The solr. accordingly paid the debts 
& prepared the mtge. deed, giving a charge on the 
policies for the total sum paid. The items of which 
the total sum constituting the mtge. debt was made 
up appeared in the schedule to the deed. The deed 
contained a recital that the item of £914 appearing 
in the schedule was “ the ascertained & agreed 
amount of the costs & disbursements of ’* the 
lender’s solrs. for the negotiations leading to & of 
& incidental to the indenture ; in the schedule, 
under date Nov. 27, 1917, the £914 was stated to 
be the lender’s solr.’s costs for services mentioned 
in the recital. It appeared that on that date the 
solr. drew a cheque payable to himself for this 
amount on the account at the bank, & so paid 
himself. The son was at that time abroad & did 
not return until after the deed was executed by 
his attorney. No bill of these costs was delivered. 
The solr. was not a party to the mtge. deed. The 
son thereupon apphed for dehvery of a bill of 
costs. The mother did not join in the application. 
The solr. opposed the application on the ground 
that the sum was not chaiged against the son, but 
was charged against the mother & had been 
approved it paid by her as mtgor. out of the money 
lent to her by the son as mtgee. : — Held : the solr. 
must be ordered to deliver* a bill of costs. 

The powers of the ct. to order delivery of a bill 
& ^xation rest, in the first place, on the original 
jurisdiction of the ct. over its ollicers ; in the 
second place on Solicitors Act, 1842 (c. 73), s. 37, 
which empowers the ct. to order delivery of a bid 
in anjr case where they could under the Act refer 
the bill for taxation if delivered. lnde<*d, in some 
cases delivery of the bill may be ordered to see 
whether tliere are gi'ounds for taxation (Sc^kutton, 
L.J.). — Re Foster, Barmato v. Foster, [1920] 3 
K. B. 306 ; 89 L. J. K. B. 958 ; 36 T. L. It. 721 : 
64 Sol. Jo. 600, C. A. 

1357. Where no charges for professional ser- 
vices — Debt & costs paid on behalf of client.] — 

Pltf.’s attorney, who, at deft.’s reciuest, puts in 
bail for him & afterwards jiays the debt & costs, 
need not deliver a bill a month before he sues for 
the money so advanced. — Protoero v. Thomas 
(1815), 6 Taunt. 190; 1 Marsh. 639; 128 E. R. 
1009. 

Annotfition Reid. Sparrow v. Johns (1838), 3 M. & W. 600. 

1358. Sum paid on discontinuance of 

action.] — Wliere it appeared by the attorney’s 
account that he had paid £15 5s. for discontinuance 
t)f an action, but he swore that he had not made. 
He did not intend to make, any charge for his own 
labour in the cause, the ct. refused to compel him 
to deliver a tmo bill of his fees, charges, & dis- 
bursements. — Sparrow v. Johns (1838), 3 M. & W. 
600 ; 1 Horn & H. 116 ; 7 L. J. Ex. 176 ; 160 
E. R. 1284. 

1359. — Gratuitous services.] — The ct. has no 


jurisdiction to order a solr. to furnish a bill of 
costs to a client against whom he refuses to make 
any charges for his professional assistance. — Re 
G-rifpitii, Eogar «fc (^rippith (1891), 7 T. L. R. 
269, D. 0. 

1360. No deduction from money due to 

client.]-— Under the common order for the delivery 
& taxation of a solr.’s bill of costs, if the solr. makes 
no claim for costs, &; swears that he has not retained 
any costs out of moneys of his client in his hands, 
he is not liable to deliver a cash account to his 
client. Senible : under such circumstances the 
solr. would still be liable to account to the client 
upon a proper application under the summary 
jurisdiction over solrs. — JKc Landor, [1899] 1 Ch. 
818 ; 08 L. J. Ch. 373 ; 80 L. T. 043 ; 47 W. R. 
457 ; sub nom. Re E— — , 43 Sol. Jo. 479. 

1361. Professional employment only.] — An ex p. 
oi^er for the delivery of a bill of costs discharge 
with costs, the allegation of the professional em- 
ployment being denied by the solr, — Re ELDRioaB 
(1849), 12 Beav. 387 ; 60 E. R. 1109. 

1362. .] — Re Inderwick, No. 1277, ante. 

1363. Agreement as to costs — Between attorneys 
of both parties — Upon settlement of action.] — 
The ct., upon the application of dofts., ordered 
pltf.’s attorney to deliver liis bill of costs, though 
upon the settlement of the action it had been 
expressly agreed between the attorneys of the 
respective parties, that, on certain accommodation 
being given to defts., pltf.’s attorney should receive 
£60 as an ascertained amount of costs between 
attorney & client. — J ’anner v. Lea (1842), 4 Man. 
& G. 617 ; 5 Scott, N. R. 237 ; 134 E. R. 253. 

1364. Sum retained by solicitor — No valid 

agreement in writing — Mere retainer not amounting 
to payment.] — Re West, King & Adams, Ex p. 
Clough, No. 1210, ante. 

1366. Within Solicitors Act, 1870 (c. 28), 

s. 4 — Agreement unreasonable — Bill accepted by 
client for agreed amount.]— R ay v. Newton, No. 
1270, ante. 

1366. Retainer not amounting to.] — 

Re Jackson, No. 1220, ante. 

1367. After lump sum paid by client In dis- 
charge.] — (1) A gross sum was paid to a solr. in 
discharge of his claim ; but no bill of costs was 
deiivered ; — Held : the client was entitled to have 
a bill of costs delivered. 

(2) The solr. of trustees & oxors. received pay- 
ment of his bill of costs out of the estate : — Held : 
a residuary legatee was entitled to have a copy of 
the bill delivered on payment of the costs of it, 

(3) The ct., notwithstanding there was not such 
pressure or such allegations & proof of overcharges 
as have been usually relied on in such cases, 
ordered the taxation of a solr.’s bill after payment. 
— Re BlactvMore, Re Belling, Re Spike (1851), 
13 Beav. 154 ; 18 L. T. O. S. 2 ; 15 Jur. 784 ; 51 
E. R. 60. 

Annotations: — As to (1) Distd. Turner v. Hand (1850), 27 

Beav. 561. Refd. fie Stogdon (1887), 50 L. J. Ch. 420 ; 

lie Wopt,, King & Adams, Ex p. Clough, [1892] 2 Q. B. 102. 

1368. .] — ^Agi'eemont by a solr. to receive a 

fixed sum for costs for business hereafter to bo 
done is not binding on the client, who is, notwith- 
standing payment imder it, entitled to an order of 


investigate the title of & purchasi 
property. — He O ’ Do \ o rioK & W armoli 
(1868), 4 P. K. 266.— CAN. 


0 . Right of subsequent incum- 
braneer to have detailed bill of costs 
delivered .] — On a sale of property 
under a power In a mtge., the solrs, 
more than a year before this applica- 
tion, with the approbation of the 
agent of the mtgee. (who was out of the 
country), retained out of the proceeds 


of the sale a lump sum for their costs, 
& delivered uo hill : — Held : a special 
circumstance under It. S, O. 1877, 
c. 140, 8. 44, entitling a subsequent 
incumbrancer to have a bill of costs 
in detail delivered to him upon pay- 
ment of the costs of a copy. — JBc 
Malcoumson & Waue (1882), 9 P. K. 
242.— CAN. 

d. Application for delivery of bill 
after lapse of year.] — Solrs. retained out 


of moneys in their hands belonging 
to their ollont, suffloient to pay their 
costs. & handed the client a cheque 
for the balance. The client took the 
cheque but did not cash It until she 
had written to the solrs. stipulating 
that the cashing should be wlthoua 

J )reju(Uco to her right to recover a 
arger sum, if such was due her. 
After the lapse of a year from the 
receipt of the cheque, the client applied 



Fart VI. — Remuneration of Solicitors — Costs. 


141 


ct. for the delivery of a bill of costs & its taxation. 
■^Be Newman (1861), 30 Beav. 106 ; 64 B. R. 863. 

1869. Sum retained by solicitor In satisfaction.] — 
Re Blackmobb, Be Billing, Be Spike, No. 1867, 
ante. 

1870. Solicitor refusing to deliver up client’s 

deeds & papers — Costs not Incurred In any action — 
No cause pending.] — Where a solr. has in his 
possession deeds & papers belonging to his client, 
which he refuses to part with, the ct. has juris- 
iction to order the solr. to deliver the deeds & 
papers, & also his bill of costs, the party offering 
to pay what the master shall find to be duo to lum, 
though there is no cause pending, & though no 
part of the costs has been incurred in respect of 
any action or suit in law or equity. — Re Murray 
(1826), 1 Russ. 519 ; 38 B. R. 200 ; aid) nom. 
Re , 4 L. J. O. S. Ch. 207. 

Annotationa : — Folld. JUce (1837), 2 Keen, 181. Refd. 

lie Barker (18.34), 6 Sim. 47«. 

1371. Exorbitant bill — Withdrawal on taxation.] 

— Re Griffith, Egoar & Griffith (1891), 7 
T. L. R. 2(59, D. C. 

1372. Circumstances Indicating fraudulent pre- 
ference.] — Re Druce (1893), 94 L. T. Jo. 683, D. C. 

1373. Application by three of four trustees — & 
cestui que trust.] — Four persons having taken 
conveyance of property claimed by a fiftli, for the 
purpose of raising money to prosecute his claims, 
employed a solr., & deposit(;d the money, etc., 
with him ; three of the trustees, together wit h the 
cestui que trust, having employed another soli*., 
applied to the ct. to order the delivery of the former 
solr.’s bill, & to refer it for taxation, they under- 
taking to pay what should be foimd due. The 
former soh. was forbidden by the fourth trustee 
to deliver liis bill, pay over the money, or deliver 
up the papers. The ct. ordered the delivery of 
the bill & taxation, reserving all other questions & 
also costs, permitting the solr. to review his bill, 
though made out fully, if not actually delivered. — 
Be Richardson (1840), 7 L. T. O. 8. 25. 

1374. Illegality of retainer — No defence to claim 
for delivery.] — One of the defences by a solr. to 
a claim for the delivery of a bill of costs, & an 
account of moneys paid in connection with certain 
litigation, was that the work which the solr. was 
employed to do was illegal, on the ground of main- 
tenance & eliarnperty, & that no assistance ought 
therefore to be afforded by Gie ct. to either party 
as against the other ; — Held : such a defence in 
the case of a solr. could not be set up as a ground 
of immunity from the* jurisdiction of the ct., & 
must be regarded as wholly untenable, «& the order 
asked for must be made. — Re Thomas, Jaquess 
V. Thomas, [1894] 1 q. B. 747 ; 63 L. ,1. Q. B. ,572 ; 
10 T. L. R. 367 ; 38 Sol, Jo. 340 ; 9 R. 299, C. A. 


(d) Enforcement of Order. 

See, generally, Contemit of Court, Vol. XVI., 
pp. 46 ot seq. 

1376. By attachment.] — party in a cause who 
lias obtained & served, according to the 12th 
Amended Order of Aug. 1841, an order that his 
solr. shall deliver his bill of costs within a month, 
which is disobeyed, is entitled imder the 16th 
Order of Aug, 1841, to enforce obedience by the 
writ of attachment. — Lane v. Oliver (1842), 2 
Hare, 97 ; 12 L. J. Ch. 144 ; 6 Jur. 1080 ; 67 E. R. 
40. 

1376. .] — An action is not maintainable 


on a judge’s order made under Solicitors Act, 1843 
(c. 73), 8. 37. 

Attachment is the proper remedy. — D ent v. 
Basham (1854), 9 Exek 469; 2 0. L. R. 989; 

28 L. J. Ex. 161 ; 22 L. T. O. S. 247 ; 18 Jur. 295 ; 

2 W. R. 201 ; 160 E. E. 200. 

Annotationa: — Refd. Godfrey v. George (1895), 65 L. J. 

Q. B. 249 ; Norton v. Gregory (1895), 73 L. T. 10. 

1377. .]~Re Lewis (1897), 41 Sol. Jo. 737. 

1378. .]—Re J. (1897), 41 Sol. Jo. 788. 

1379. .1 — Re Fanshawe, Ex p. Dillamorb 

(1906), 60 Sol. Jo. 733. 

1380. Necessity for formal demand.] — 

Be Bastor (1849), 14 L. T. O. S. 180. 

Sufficiency of demand .] — See Con- 

temi’T of Court, Vol. XVI., pp. 68, 69, Nos. 657, 
071. 

1381. Order served with proper Indorse- 

ment.] — The proper mode of enforcing the delivery 
of a solr.’s bill is to serve the order with a proper 
indorsement, under the 12th Amended Order of 
Apr. 11, 1842, & upon default being made, an 
attachment will go as of course . — Ex p. Belton 
( 18.58), 25 Bcav. 368 ; 31 L. T. O. S. 295 ; 63 
E. R. 677. 

1382. .] — The proper mode of enforc- 

ing the delivery of a solr.’s bill is to serve the order 
with a proper indorsement, under the 23rd Con- 
solidated (Jrder, rule 10 ; & upon default, an 

attachment will issue as of course. — Re Bowen 
( 1863), 9 Jur. N. S. 012 ; 11 W. R. 607. 

Annotation, : — Mentd. Pace v, Paco (1891), 67 L. T. 383. 

1383. Personal service of order necessary — 

Waiver.] — A motion was made for the attachment 
of a solr. for non-compliance with an order of the 
ct. upon him to deliver a bill of costs within a 
fortnight. It appeared that the order had not 
boon personally served upon him, but had been 
left with his clerk at Ids office. The solr. had 
written giving reasons for his delay & promising 
the bill of costs during the then ensuing week : — 
Held : personal service of the order was necessary 
& the necessity for such personal service had 
not boon waived by the letter, & therefore the 
motion for attachment must be dismissed. — Rc 
Cunningham (1886), 55 L. T. 766. 

1384. Excuse for non-delivery — Illness — 

Compliance out ol time.] — A rule to show cause 
why an attachment should not issue against the 
former attorneys of a deft, in a cause for not 
delivering their bill of costs to deft.’s new attorneys, 
pursuant to a Baron’s order, discharged, the bill 
having been delivered since the rule was served 
on the parties ; & illness having been assigned in 
the affidavit as tlie cause of the parties not obeying 
the order, the rule was discharged without costs. 
Such an order is not of a peremptory nature, nor 
absolute in the first instance. — G ripper v. Cole 
( 1823), 11 Price, 593 ; 147 E. R. 574. 

1385. Lack of material.] — A solr. was 

ordered to deliver his bill for taxation. Upon a 
motion to commit for the non-delivery, he swore ho 
had no documents or memoranda from which he 
could make out his bill. The ct. made no order 
on the motion, — Re Ker (1860), 12 Beav. 390 ; 
60 E. R. 1110. 

1386. Extension of tlme—Granted on ap- 

plicant paying costs of motion.] — An order was 
made upon a solr. for the delivery of his bill within 
fourteen days. He was unable to comply, & on 
a motion for the second order, he asked for further 


for an order for the delivery of a bill 
of coats ; — Held : the cirenmstances 
did not amount to payment of the costs, 
& the order for delivery was made. — 
SOHRAOQ V. SOHRAOO (1885), 11 P. R. 


218.— CAN. 

e. Agreement to pay lamp sum — 
Absence of evidence to aJmo reason^ 
ableneaa,] — Re Souorroa (1911), 19 
W. L. R. 249 ; 4 Sask. L. K. 402.— CAN. 


PART VI. SECT. 4, SUB-SECT. 2.— 
B. (d). 

1876 I. By attachment.] — Be Solici- 
tor (1910), 17 O. W. R. 2 ; 2 0. W. N. 
67 ; 22 O. L, R. 30.— CAN. 
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Sect. 4. — Bill of costa: Suh^acci. 2, B. {d) & (e), C. 

& D. (a) &; (&).] 

time. It was given, but he was ordered to pay the 
costs of the motion. — Be Dendy (1860), 21 Beav. 
666 ; 62 E. R. 978. 

1 887. Service of order for extension.] — 

Before a client, who has obtained an order against 
his solr. for delivery of his bill of costs within a 
fixed time, which time is afterwards extended by 
order, can obtain leave to issue a writ of attach- 
ment for non-compliance with the orders, both 
orders must be drawn up & served, or a four day 
order obi ained. — Be Seal, Be Seal & Edgelow, 
[1003] 1 Ch. 87 ; 72 L. J. Ch. 58 ; 87 L. T. 731 ; 
8vb vom. Be S., 61 W. R. 164 ; 47 Sol. Jo. 72. 

1388. Whether action on order maintainable.] — 
Dent v. Basham, No. 1376, ante. 

1380. Application for more detailed blU than 
that delivered — At chambers.] — Be An Attorney 
(1858), 31 L. T. O. S. 82. 

(e) Appeals fro^n Order — Whether Order “ Final ” 
or “ Interlocutory. ” 

1390. Order final — R. S. C., Ord. 58, rr. 3, 15.] — 

An order dismissing an originating summons 
for delivery of a bill of costs by a solr. & taxation 
is a final order, & an appeal from it should be 
treated as a final, not an intt'rlocutory, appeal. — 
Be Reeves (Herbert) & Co., [1902] I’Ch. 29 ; 71 
L. J. Ch. 70 ; 85 L. T. 495 ; 60 W. R. 252 ; 46 
Sol. Jo. 60, C. A. 

Anwtutxons : — Folld. Haydon v. CartwTight, [1902] W. N. 

103. Apia. y<V Jerome, [1907] 2 Cli. 145. Refd. J.V 

JackRon, [191.5] 1 K. B. 371 : Jie Wlnfirfleldfl. [1923] 2 

K. B. 112. Mentd. Cogstad v. Newsam, [1921] 2 A. C. 

1391. -.] — Haydon v. Cartwright, 
[1902] W. N. 163 ; 37 L. J. N. C. 420, C. A. 
Annotation : — Reid. 7v’c Marchant, [1908] 1 K, B. 998. 

C. What Amounts to Delivery. 

See Solicitors Act, 1843 (c. 73), s. 37. 

1892. Constructive delivery — Mortgagors & mort- 
gagees— Trustees & cestuls que trust.] — R. & B. 
acted jointly in a sale of copyholds to which their 
respective clients were entitled, B. having the 
conduct of the sale. Tlie purchaser required the 
property to be enfranchised, & wrote to B. asking 
liim to arrange for the enfranchisement, & under- 
taking to pay his charges & the expenses. R. 
made out his bill of costs against his o^vn clients, 
sent it to B., who sent it to the purchaser. The 
urchaser obtained an order for taxation of this 
lU on the usual petition of course by a third party. 
On motion by R. to stay all further proceedings 
under this order : — Held : the common form 
allegation in a petition of course, that the solr. 

“ delivered to your petitioners his biU of fees & 
disbursements,” is a material allegation which 
is not satisfied by a meiely constructive delivery ; 
in the circumstances of this case there had been 
no delivery to the purchaser ; & the order had been 
irregularly obtained, & must be discharged. 

Now, d(4ivery in the ordinary jjractice by the 
mtgeo.’s solr. of his bill of costs is not to his own 
client, but it is to the mtgor. or to the mtgor.’s 
solr. ; & consequently one finds that in the common 
form in the orders is an allegation that the mtgor. 
has had the bill delivered to him by the mtgee.’s 
solr. I think, for reasons which I am now about to 
state, that that is a material allegation, because 


there are cases in which the bill wWch the solr. 
delivers to his own client, the mtgee., is a bill which 
would be absolutely right as between himself & 
the mtgee., though possibly not so between him- 
self & the mtgor. The mtgee. might have told 
his solr. to do certain things ; the solr. might have 
explained in his ordinary course of duty, ” I will 
do that for you, but recollect if it is done you 
cannot charge the mtgor.” The mtgee. might 
say, ” Well, I wiU have it done,” & then the solr. 
delivers his bUl to the mtgee., which is a proper 
bill as between the two. That bill is not delivered, 
I will assume, in point of fact, to the mtgor. or his 
solr. : Can the mtgor. obtain taxation of it upon 
an allegation that the bill has been “ delivered to 
him ” ? In my opinion he cannot. I think the 
delivery of the bill cannot moan a constructive 
delivery of the bill, & there would be no construc- 
tive delivery of the bill in the case which I have 
just put. So also in the case of a trustee & 
ceatuis que trust, where the trustee employs his 
own solr. That is an ordinary typical case. In 
that case the trustee may have given special 
instructions to the solr. which would wa^ant him, 
& justify liim, as between himself & his individual 
client the trustee, in making certain charges. 
Upon that the solr. might draw out his bill & send 
it in to the trustee ; but I think that that could 
no bo called a “ delivery,” certainly it cannot bo 
said, in point of fact, to be a delivery to the 
cesiuis q^ie trust ,* & I think, in the case I am 
putting, it would not be right to hold that con- 
structively it was a delivery of the bill to the 
cesiuis que trust (Ciiitty, .T.). — Be Robertson 
(1889), 42 Ch. D. 553 ; 58 L. J. Ch. 832 ; 62 L. T. 
38 ; 38 W. R. 170. 

1393. Delivery of draft bill— To enable agreement 
being reached as to amount.] — Be Hulbert & 
Crowe, No. 1772, post. 

1394. Delivery of memorandum of charges — 
Business not completed.] — Be Smi'ii & Son 
( 1901), 45 Sol. Jo. 469. 

Delivery to party to be charged therewith.] — 

See Sub-sect. 2, D., post. 

Place of delivery.] — See Sub-sect. 2, G., post. 

Delivery one month before action brought.] — 

See Sub-sect. 2, F., jyost. 

D. To Whom Delivery made — Party to he 
charged fhereunth.^ 

(a) In General. 

See Solicitors Act, 1843 (c. 73), s. 37. 

1395. General rule — Client of solicitor.] — Be 

Abbott, No. 1413, post. 

1396. Not third person agreeing to be 

liable for costs.] — The person entitled to r.aise the 
defence that there is no signed bill delivered one 
month before action is the client of tlie solr,, As 
a person, not being the client who has made him- 
self responsible under an agreement to pay costs, 
is not “ a party to bo charged therewith ” within 
Solicitors Act, 1843 (c. 73), s. 37, & is not entitled 
to raise the defence, but such a person is entitled, 
under sect. 38, to have tlie bill of costs taxed. — 
Greening v. Reeder (1892), 67 L. T. 28 ; 40 
W. R. 623 ; 36 Sol. Jo. 464, D. C. 

1397. Delivery to relative of client.] — In an 
action on an attorney’s bill of costs, issue being 
joined on a plea no bill had been delivered accord- 
ing to Solicitors Act, 1843 (c. 73), it appeared that 


PART VI. SECT. 4, SUB-SECT. 2.— C. 

I. Conditu riftl delivery.] — Solrs. de- 
livery bills of costs, indorsing on 
each, “ In the ©vent of taxation, we 
reserve to ourselvcB the right of deliver- 


ing another & more complete hill ” : 
— Held ; an absolute delivery . — Jtc 
SprcNcKR & McDonald (1872), 19 Gr. 
467.— CAN. 

g. Delivery to 'person secondarily 


Ziofth'. ]— It Is a sufiBclont delivery of a bill 
If it Is delivered to a person second- 
arily liable, who hands It to the person 
primarily liable. — Smitii v. Bitllkr 
(1886), 6 N. Z. L. n. 41 (S. C.). — N.Z. 
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the costs were for business done in the arrangement 
of a separation between Mrs. H., deft.’s niece, & 
her husband, while Mrs. H. was on a visit to deft. 
After Mrs. H. had left deft.’s house, the bill was 
delivered there, headed “ In the Matter of Mr. & 
Mrs. H.,” inclosed in a letter addressed to deft. 
& saying : “ As I understand Mrs. H. is no longer 
residing under your care, & presuming therefore 
that you may not be remaining longer in town, I 
beg to hand you my account, in the hope that it 
will be found satisfactory ” : — Held : it did not 
sufficiently appear that the bill was delivered to 
deft, as the “ party to be charged,” within Solicitors 
Act, 1843 (c. 73), s. 37. — Gridley v. Austen, 
Daubney V. Phipps (1849), 10 Q. B. 504 ; 18 
L. J. Q. B. 337 ; 13 Jur. 080 ; 117 E. R. 072. 


Annotationa : — Refd. C^amp v. Stokes (1861), 6 H. &, N. 
683 ; McLean r. Weaver (1924), 40 T. L. K. 663. 


1398. Delivery to specially appointed agent.] — 

(1) Delivery of a bill of costs to an agent of the 
client appointed for that purpose : — Held : 
sufficient. 

(2) Delivery of a bill of costs, unsigned, but 
accompanied by a letter signed by the solr., &. 
referring to the bills : — Held : a sufficient com- 
pliance with Solicitors Act, 1843 (c. 73), s. 37. — 
Be Bush (1844), 8 Beav. 00 ; 1 New I’ract. Cas. 
80 ; 14 L. .1. (’h. 0 ; 4 D. T. O. 8. 131a ; 50 E. H. 


20 . 

Annotation: — As to (1) Apld. AV KcUock (ISH7), .06 L. T. 
887. 


1399. i»‘c Keli.ock, No. 1422, post 

1400. Delivery to servant at party’s residence.] — 

In an action on an attorney’s bill, a delivery of the 
bill to a servant at deft.’s residence is pr had facie 
evidence of a delivery to deft. — Macghi<XJOR v. 
Keily (1819), 3 Exeb. 791 ; 0 Dow. k. L. 035 ; 
18 L. J. Ex. 391 ; 13 L. T. O. S, 120 ; 151 E. R. 
1000. 

Annotations : — Consd. Bunvnc v. Black, |ll)l2j 1 K. B. 316. 
Refd. Daiibncv v. I’bipT'S (1849). 16 (). B 504. Mentd. 
Nicholson i'. Tanhain (18701, Ih W. B. 523. 


1401. Work done for parish — Bill sent to ex- 
overseer— Headed to “ The parish officers of . . 

— Accompanying note requesting payment.] — 

"Wlioro an attorney serd, bis bill to an ex-ovtTseer, 
headed tu ” Tlie parish officers of A. 13.” accom- 
panied by a Turte requesting payment of his bill 
against the parish: — Held: not lu be in conr- 
pliance with tire statute requiring the delivery of 
an attorney's bill to tlie party to be charged tJiere- 
with. — Wki.by V. Brown (1840), 8 L. T. O. 8. 122 ; 
11 J. P. 002. 

Annotation : — Mentd. March z'. Bavics (1818), 1 Exch. 668. 

1402. Work done for commissioners — Delivery 
to clerk of successors — At private office.] — A 

delivery of a bill of costs, for work done for a body 
of comrs. who, at tlie tim<! of the delivery, had gone 
out of office, upon the clerk of tlieir successors, at 
his private office, is not sufficient to charge the 
former comrs. personally,- — (.'urling v. Young 
(1847), 8 L. T. O. 8. 517, N. P. ; sahsequent pro- 
ceedings, 9 L. T. O. 8. 51. 

1403. Work done for trustees— Delivery to cestuls 
que trust — Whether delivery to trustee sufficient.] — 
Re Robertson, No. 1392, anlc. 

1404. Delivery to manager of trust property 

— Manager not authorised to receive bills.] — 8oJrs. 
G) trustees delivered to their clients in the years 
1883 &; 1884 bills of costs for work done for them as 
trustees, which were paid without taxation, the 
solrs. not having informed their clients that, if 
administration proceedings were subsequently 
brought & the bills were moderated in those pro- 
ceedings, the trustees would have to pay out of 
their own pockets the amounts by which the bills 
were reduced on moderation. The solrs. also 


delivered to the manager of an asylum carried 
on by the trustees as part of the trust estate, other 
bills of costs for work done for the trustees. It 
was admitted that the bills delivered to the trustees 
were honest, & not excessive ; — Held .* as to the 
bills paid without taxation, the fact of the soli%. 
not having given such information to their clients 
was not a special circiunstance justifjdng taxation 
after payment ; &, as to the bills delivered to the 
manager of the asylum, delivery to him was not, 
in the absence of proof that ho was authorised to 
receive bills for the trustees, delivery to the 
trustees . — He Layton, Steele & Co. (1890), 
38 W. R. 052. 

1405. Bill taken away after being shown to 
party charged.] — Phipps v. Daubney, No. 1495, 
post. 

1406. Bill addressed & delivered to party to be 
charged — No name on bill itself.] — Taylor v. 
Hodoson, No. 1470, post. 

1407. .] — A bill of costs signed by the 

attorney & headed in the mattor of business, but 
not addressed to any one, was inclosed in an 
envelope, & sent by xiost to the client : — Held : a 
sufficient delive]^ of the bill to the party to bo 
charged therewith, within Solicitors Act, 1843 
(c. 73), s. 37. — Roberts v. Lucas (1855), 11 Exch. 
41 ; 19 J. P^359 ; 150 E. R. 737 ; sub nom. Lucas 
V. Roberts, 8 C. L. R. 987 ; 24 L. J. Ex. 227 ; 25 
L. T. O. 8. 101 ; 1 Jur. N. 8. 527 ; 3 W. R. 415. 

1408. Effect of misdirection.] — In an action on 
an attorney’s biU, a new trial will not be granted 
on the ground that the bill was misdirected, — 
Welsh v. Silweil, (1847), 11 Jur. 471. 

(b) Delivery to Solicitor of Parly to he Charged. 

See Solicitors Act, 1843 (c. 73), s. 37. 

1409. Whether sufficient.] — A party in a cause 
having changed his attorney in the progress of it, a 
judge’s order was afterwards obtained by the 
second attorney for the dehvei’y of a bill signed by 
the first attorney under the stat. 2 Geo. 2, c. 23, 
s. 23, which delivery was accordingly made to the 
second attorney in the cause : — Held : this was a 
sufficient delivery to the party to be charged there- 
with, within the words & meaning of that statute, 
so as to enable the first attorney to bring his 
action against the client for the amount of such 
bill. — Vincent v. 8laymaker (1810), 12 East, 
372 ; 104 E. R. 146. 

Annotations: — Censd. Bhippa v. Daubnoy (1851), 2 L. M. 

& P. 180, Apid. Re Keflook (1887), 56 L. T. 887. 

1410. Bill brought to party’s knowledge — 

Party attending taxation.] — Delivery of an attor- 
ney’s biU to the attorney of the party to bo charged 
sufficient, if the party himself attend the taxation, 
or the bill be shown to have come to his hands. — 
WAJtREN V. Cunningham (1819), Gow, 71 ; 171 
E. R. 842, N. P. 

1411. .] — In an action on an attorney’s 

bill against a member of the provisional committee 
of a railway co., it appeared that pltf., who was 
employed as local agent & attorney, sent his bill 
to the residence of the solr. of the co., who laid it 
on one occasion before the committee when deft, 
was present, & on another occasion it was laid 
before the committee by the secretary when deft, 
was absent ; — Held : a sufficient delivery of the 
bill within Solicitors Act, 1843 (c. 73), s. 37. — 
EgGINOTON V. CUMBERLEDOE (1847), 1 Exch. 271 ; 
2 New l*ract. Gas. 46G ; 5 Ry. & Can. Cas. 113 ; 
16 L. J. Ex. 283 ; 10 L. T. O. S. 113 ; 11 Jur. 
932 ; 164 E. R. 114. 

1412. .]--I^Hpp8 V. Daubney, No. 

1405, jjost. 

1413. Delivery by mortgagee’s solicitors to 
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Sect. 4 . — Bill of costs: Sub-sect. 2, D. (b) & (c), E.^ 

F. (Sc a.] 

solicitors of mortgagor — For taxation.] — The 

delivery of a solr.’s bill of costs, on which io found 
a taxation of it, must be a delivery to the party 
chargeable with the payment of it, that is, to the 
client. 

Where the bill of costs of a mtgee.’s solr. was 
delivered to the solr. of the mtgor. for taxation, 
such delivery was hold to have been an improper 
one for the purpose. 

When once a mtgor. has paid the bill of costs he 
cannot, as between himself & the solr. of the mtgee., 
have it taxed, except under special circumstances ; 
but, as between himself & the mtgee., he may have 
it taxed, under the third party clause of Solicitors 
Act, 1843 (c. 73), s. 38 . — Re Abbott (1861), 4 
L. T. 676. 

Annniatums : — Distd. He KcUock (1887), 56 L. T. 887. 

Retd. Re Longbotham (lUOl), 73 L. J. Cb. 681. 

1414. .j — Re Kellock, No. 1422, f)ost. 

1416. .] — Re Robektson, No. 1392, 

ante. 

(c) Where Persons Jointly Liable. 

See Solicitors Act, 1843 (c. 23), s. 37. 

1416. Whether delivery to one sufficient.] — 

(1) Although an attorney shows his client a copy 
of his bill, explaining t-he different charges to him, 
in the reasonableness of which the client acquiesces, 
the attorney is still bound to leave a copy of the 
bill with him, according to the provisions of 2 Geo. 
2, c. 23, before he can maintain an action upon it. 

(2) But where several aie jointly liable to an 
attorney for busino.ss done, the delivery of a copy 
of tlic bill to one of them is sudicient to maintain 
a sepaj’ate action against any of the others. — 
Crowder v. Shee (1808), 1 Camp. 437 ; 170 E. R. 
1013. 

Annotation: — As to (2) FoUd. Oxcubatn v. Lemon (1823), 

2 Dow. & Ry. K. H. 461. 

1417. Person from whom instructions 

received — ^Managing business for both.] — Where 
two persons are liable to an attorney for business 
done on tlieir joint, retainer, it is sullicient for him 
to deliver a copy of his bill in pursuance of 2 Geo. 2, 
c. 23, to one of them from wliom he rec(‘ived his 
instinictions & to whom the management of the 
business was left by the other ; alikr of a delivery 
to that one who did not intermeddle ; for he cannot 
be considered as having authority to receive it for 
both, nor is he likely to know what foundation 
there is for the charges in the bill. — F inche'I'T v. 
How (1809), 2 Camp. 275 ; 170 E. R. 1154. 

A7inoUitiom : — FoUd. Oxenham v. Lemon (1823), 2 Dow. 8c 

liy. K. B. 4G1. Refd. Pocock v. liuHscn (1829), Mood. & M. 

357. 

1418. Several persons Interested In different 

suits — Individually Interested In all suits.] — Several 
persons being deeply interested in dilTerent suits 
at law, wliich were similar in their nature, & em- 
ployed tlie same attorney to conduct the whole 
business. When any one of them called on the 
attorney he spoke about all the other case.s, as 
well as that in wliich he was individually interested, 

& gave general directions : — Held : a sulTicient 
compliance with 2 Geo. 2, c. 23, s. 23, for the 
attorney to d<iliver one bill to one of the parties, 
to entitle him to maintain an action against all of 
them for the amount of his costs. — O xenham v. 
Lemon (1823), 2 Dov\% & Ry. K. B. 461 ; 1 L. J. 
O. a K. B. 133. 

Annotation: — Refd. Tate v. HltclilnB (1849), 7 C. B. 875. 


1419. Promoters of Joint stock company.]-— 

Phipps v. Daubnby, No. 1496, post. 

1420. .] — Mant V. Smith, No. 1492, 

post. 

1421. Pleading.] — In an action on an attor- 

ney’s bill against two defts., a plea by one of them, 
that no bill had been delivered to him or left at 
his dwelling-house, is bad on special demurrer. — 
Kiteley V. Scofield & Harvey (1842), 6 Jur. 
1059. 

Annotaiion : — Refd. Tate v. Hitchlns (1849), 7 C. B. 876. 

E. Persons entitled to Delivery. 

See Solicitors Act, 1843 (c. 73), ss. 37-40. 

Delivery to party to be charged therewith.]— 

See Sub-sect. 2, D., post. 

1422. General rule.] — (1) The solrs. of some 
mtgors. who were selling the property mortgaged 
applied, in the scope of their employment, to the 
solrs. for the mtgees. for their bill of costs in rela- 
tion to their services upon the occasion of the sale, 
wdiich the mtgors.’ solrs. had, on behalf of their 
clients, undertaken to pay. The mtgees.’ solrs. 
sent in a document to the solrs. for the mtgors. 
which was held to be a bill of costs. A petition 
was presented to tax the bill, a special application 
being necessary, as the mtgees.’ solrs. claimed to 
withdraw the bill : — Held : apart from the under- 
taking, there had been sufficient delivery without 
delivery to the mtgees., &; the bill could not be 
withdrawn. 

(2) Solicitors Act, 1843 (c. 73), says that the bill 
is to be delivered unto tlie party to be charged 
tlicrewith, but it is quite clear that that party 
may airpoint an agent to i-eceivo it (STUiLiNG, J.). 

(3) The right of the client is to obtain the bill 
from his solr., & the right of the third party is to 
obtain & get a copy of the bill upon payment of the 
co.sts for the purposes of reference (Stirling, J.) — 
Re Keudciv (1887), 56 L. ’P. 887 ; 35 W. R. 695. 

1423. Residuary legatee — Solicitor acting for 
trustees & executors.] — Re BlacivMore, Re Bil- 
ling. He Spike, No. 1367, ante. 

1424. One of two clients — Though costs paid by 
other client.] — Painter r. Lindsrll, No. 1781. post. 

1425. Mortgagor — From solicitor of mortgagee.] 

—Ex p. Ford (1852), 20 L. T. O. S. 111. 

1426. Mortgagee — From solicitor of mortgagor — 

Undertaking to deliver bill,] — A solr. of a mtgor. 
or<lcred, upon petition, to deliver to a mtgee. a 
copy of liis bill of costs, in pursuance to his under- 
taking.— Re Bailey (1865), 34 Beav. 392 ; 55 

E. R 080. 

1427. Though amount charged against 

mortgagor — Mortgagor no party to proceedings.] — 

Re Pos'J’EK, Barnato v. Foster, No. 1356, ante. 

See. also, Nos. 1413-1416, ante. 

1428. Creditor obtaining judgment for ad- 
ministration of testator’s estate — “ Party In- 
terested ” — Bills paid by testator’s executor.] — 
A creditor who has obtained judgment for the 
administration of the estate of deceased testator 
is a “ party interested ” witliin Holicitors Act, 
1843 (c. 73 ), s. 39, & is therefore entitled to an order 
for delivery & taxation of bills of costs which have 
been paid by testator’s exor. — Re Jones & 
Everett', [1904] 2 Ch. 363 ; 91 L. T. 286 ; 63 
W. R. 59 ; 48 Sol. Jo. 624 ; sub nom. Re Roberts- 
ioNES & Everetp, 73 L. J. Ch. 706. 

1429. Action settled by plaintiff’s solicitor In pay- 
ment of debt & costs — On request of defendant — 


PART VI. SECT. 4, SUB-SECT. 2.— 
D. (0). 

h. RigJU to deliver separate bills 
charaing taxation xtems on each bill. ] — 
Re BEi-FAST Water Comrs., Ex p. 


Orr, Same, Ex p. Usukr, Same, Ex p. 
Connor (1888), 21 L. It. Ir. 342. — IR. 

PART VI. SECT. 4. SUB-SECT. 2.— E. 

k. Nominal plaintiff .] — A client who 


is merely a nominal pltf,, being in 
this case the person In whose name 
on election petition has been filed, & 
who lent bis name for the purpose of 
convenience, & was not hold responsible 
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Whether defendant entitled to delivery.] — Pltf., an 
attorney, employed by A. to bring an action 
against deft., settled it at the request of deft., 
upon the terms of paying debt & costs. In an 
action for the amount claimed in respect of this 
settlement : — Held : pltf. was not the attorney of 
deft., so as to require the delivery of a signed bill 
within Solicitors Act, 1843 (c. 73), s. 37. — Town- 
send V. SuEGROVE (1847), 2 New Ih’act. Cas. 442 ; 
10 L. T. O. S. 112. 

F. Tirrie for Delivery. 

See Solicitors Act, 1843 (c. 73), s. 37 ; Legal 
Practitioners Act, 1876 (c. 79), s. 2. 

1430. General rule — One month before action — 
Object of rule.] — A non. (1773), Lofft, 341 ; 98 
E. R. 084. 

1431. Application of rule — Obtaining bankrupt’s 
certificate.] — An attorney’s bill for obtaining a 
bkpt.’s certificate, must be signed «fe delivered a 
month before ho can sue thereon. — Collins v. 
Nicholson (1810), 2 Taunt. 321 ; 127 E. R. 1101. 

Annotations: — Refd. Wilkinson v. Diggrell (1823), 1 13. & O. 

158 ; Smith v. Wattleworth (1825), 3 L, J. O. S. K. B. 

244 ; Harper v. Williams (1841), 2 Mon. & G. 8i5. 

1432. Bill containing taxable items.] — 

Charges by an attorney for attending & advising a 
party in a suit, are taxable charges ; & though 
they bo the only taxable charges in a bill of many 
items, the attorney cannot recover any part of his 
demand without leaving liis bill with deft, a 
month before action, according to 2 Geo. 2, c. 23. — 
Smith v. Tayloe (1831 ), 7 Bing. 259 ; 5 Moo. & P. 
GO ; 9 L, J. O. S. C. P. 88 ; 131 E. R. 100. 

Annotation : — Distd. Brooks v. Brooks, Itc Bioo (1837), 0 

L. J.C. P. 243. 

1433. County court business.] — (1) An 

attorney’s bill for business done in the county ct. 
is within 2 Geo. 2, c. 23, a. 23, & must bo delivered 
to tlie client one month before action brought. 

(2) A charge for attesting a replevin bond is a 
charge relating to a suit in that ct, 

(3) An attorney not having delivered any bill to 
his client before action brought, but particulars 
of demand, containing some taxable items, after 
action brought, cannot recover for an item not 
taxable if such item be in respect of business done, 
or money paid to his client’s use, in his character 
of attorney. — Wardle v. Nicholson (1833), 4 
B. & Ad. 409 ; 1 Ncv. & M. K. B. 355 ; 2 L. J. K. B. 
70; 110 E. R. 532. 

Annotation: — Generally, Refd. NicLulus v. Haytcr (1834), 

2 Ad. & El. 348. 

1434. Delivery of bill in parts.] — Beaedsall v. 
Cheetham, No. 1440, post. 

1435. How month reckoned — Exclusive of days 
on which bill delivered or action brought.] — Under 
2 Geo. 2, c. 23, s. 23, which du'ccts that no attorney 


shall commence an action for his fees until the 
expiration of one month or more after he shall 
have delivered ids bill, the month is to be reckoned 
exclusively of the days on which the bill is delivered 
& the action brought. — B lunt v. IIbslop (1838), 
8 Ad. & El. 677 ; 9 Dowl. 982 ; 3 Nev. & P. K. B. 
553 ; 1 Will. Woll. & IT. 461 ; 7 L. J. Q. B. 216 ; 
2 Jur. 542 ; 112 B. R. 957. 

Annotations : — Refd. Young v. Higgou (1840), 6 M. & W. 

40 ; lie Hallway Kleepere Supply Co. (1885), 20 Ch, D. 204 ; 

Browne v. Black, [1912] 1 K. B. 316. 

1436. When bill posted — Clear calendar 

month after receipt.] — A bill is not “ sent by the 
post ” [under Solicitors Act, 1843 (c. 73), s. 37] to 
the pai-t.y to be charged one month before action 
unless it w as x^osted at such a time that it would 
in the ordinary course of post be delivered to the 
I)arty to be charged one clear calendar month 
Ixdore the commencement of the action. — Beowne 
V. Bi.ac’K, [1912] 1 K. B. 316 ; 81 L. J. K. B. 458 ; 
105 L. T. 982 ; 28 T. L. R. 119 ; 56 Sol. Jo. 144, 
U. A. 

Annotaiioii . — CoDSd. Rotall Dairy Co. i\ Clarke, [1912] 2 

K, B. 388. 

1437. Effect of mistake in date of items.] — A 

mistake in the date of items in an attorney’s bill, 
w'hicli does not mislead, does not vitiate the 
delivery of the bill a month before action brought. 
— WiiA.iAMs V. Baebee (1813), 4 Taunt. 806 ; 128 
E. R. .548. 

Annotation: — Refd. lie Grant, Bulcraig, [1906] 1 Ch. 121. 

1438. Application to bring action within month — 
Bill taxable in Inferior court .] — Re Buckees (1900), 
60 Sol. Jo. 411. 

G. Place of DcVu'cry. 

See Solicitors Act, 1813 (c. 73), s. 37. 

1439. “ L.ast known place of abode ” — Client 
with another known place of abode.] — Previous to 
1 li<* bringing an action on an attorney’s bill, it is 
hiinicient under 2 Geo. 2, c. 23, s. 23, to deliver a 
bill at deft.’s last known apparent place of abode 
at the time wlien the bill was delivered. It is not 
sullicient ior deft, to show that he had another 
known place of abode, subsequent to the delivery 
of tlic bill. — Wadeson V. Smith (1816), i Stark. 
324 ; 171 E. R. 486, N. P. 

1440. No permanent place of abode.] — 

ITaneott’s Trustees v. Evans (1887), 4 T. L. R. 
128. ■* 

1441. Evidence of delivery at — Delivery at 

place not shown to be abode of client — Bill handed 
by client to another solicitor for taxation.] — (1) lb 
is not sufiicieut evidence of delivery of a signed bill 
at deft.’s abode, that a signed bill is delivered at a 
particular i>laco not sliown to be lus abode, & that 
lie afterwards gives this to his present attorney, 
wdio attends tJie taxation of costs. 


by the attorney for his costs. Is not 
entitled to an order on the attorney for 
delivery of his bill of costs, etc. — Re 
Attorneys (1876), C P. R. 319. — CAN. 

PART VI. SECT. 4, SUB-SECT. 2.— F. 

l. How month reckoned — Lunar 
month,] — The month required by 
2 Goo. 2, o. 23, for the delivery of an 
attorney’s bill is a limar, & not a 
calendar month, & the day of the 
service of the bill is Included. — 
Berry r. Andritbs (1835), 3 O. S. 615. 
— CAN. 

m. Where one attorney sues aiiother.] 
— Where one attorney sues another, It 
Is not necessary to deliver a bill one 
month before action . — Draper i\ 
Beasley (1850), 8 U.C. 11. 260.— CAN. 

n. Itighi to sue again if bill not 
delivered before first aclirni .] — If a 

J. — VOL. XLII. 


Bolr.’s action for fees for professional 
services, though Ijoard on the monts, 
fails on tho ground of non-delivery 
of his 1)111 before uetiou as lequlred by 
Legal Professions Act, s, 75. ho may 
deliver a bill, & being a now action 
to which tho deteneo of res judicata 
would not apply. — Banton v. Amau 
Chand (B. C.), [1921] 3 W. W. R. 368. 
—CAN. 

o. Whether afUr lapse of three 
years .] — A solr. agreed to act for a 
client In a certain action until tho 
client obtained another solr., which, 
however, he never did, Ac tho solr. 
continued to act fo r him until tho action 
was concluded : — Held : the solr. hav- 
ing received a payment from the client, 
this was a payment on account only 
& not a settlement of the costs under 
a special contract, & tho solr. was 
entitled to render & collect a bill for 


his solr. & client costs even though 
ho had allowed more than three years 
to elapse since tho completion of the 
action. — Re Legal Prokes-sions Act 
& Beck, 11925] 3 W. W. R. 64.— CAN. 

p. Defendant in Ireland — Applica- 
tion of Solicitors Act,] — An English 
solr. bumg in this country a deft, 
domiciled here, for costs lucurrod in 
doing business in England, is not bound 
to serve his bill of costs, pursuant to 
6 & 7 Viet. o. 74, 8, 37 (Eng.), ono month 
prior to brmging the action. — Wuite 
V. Chichester (1846), 9 I. L. R. 409. — 
IR. 

q. Irish solicitor suing in England.] 
— An Irish solr. suing in Eugland a 
solr. domiciled there, for business done 
in Ireland, is not hound to servo his 
bill of costs one month before tho briug- 
Ing of the action. — Guinness r. At.i.en 
(1840), 9 I. L. Jl. 412.— IR. 
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Sect. 4 . — Bill of coats: Suh'seci. 2, G,, if., /., J. d: 

K.; aub-acci. 3,] 

(2) An attorney may prove his bill under a 
commission of bkpt. without delivering a signed 
bill. — E ioke V. Nokes (1829), Mood. & M. 303 ; 
173 E. R. 1168, N. P. 

AnnoUitions : — As to (1) Distd. Egglngton v. CumLerlodge 

(1847), 1 Exch. U71. As to (2) Eeld. Brown v. Tibblta 

(I8(i2), 11 C. B. N. S. 855. Generally, Reid. Dwyer v. 

Collins (1852), 7 Excb. 639. 

1442. “ Oillce of business ’* — Place where client 
or agent carrying on business.] — B landy v . Be 
Buroii, No. 1444, post. 

1443. Where work done for provisional com- 
mittee — At ofllce of company — Or to agent — Not 
private business address of former member.] — 

( 1 ) In an action by the solrs. of a proposed railway 
CO., against A., a member of the provisional com- 
mittee, for work done by them for the co., before, 
whilst, «& after A. was a member, a delivery of a 
signed bill, addressed to the committee, to B., 
an earlier member of the committee, at his place 
of business, & containing some items incurred 
before A. became a member, is not a sufficient 
delivery witliin Solicitors Act, 1843 (c. 73), s. 37, to 
charge A. 

(2) The bill should be delivered either at the 
office of the co., or at least to some person who can 
reasonably bo considered to represent the com- 
mittee. — Edwards r. Lawless (1848), 0 C. B. 
329 ; 6 Bow. & L. 105 ; 5 Ky. & Can. Gas. 357 ; 
17 I.. J. C. P. 293 ; 11 L. T. O. S. 310 ; 130 E. R. 
1278. 

1444. & scheme abandoned — Office of 

provisional committee.] — In 1845, certain per-sons, 
one of whom was deft., formed themselves into a 
committee for establishing a railway co. They 
took offices in Moorgate Street, where a brass 
plate was put up with the name of the co. engiuved 
thereon, in Nov, 1845, the co, was provisionally 
registered. In Jan. 1840, the scheme w'as 
abandoned, & deft, interfered no fui'ther with it. 
A sub-committee was afterwards appointed, by 
whom it did not appear, for the purpose of ascer- 
taining & arranging the claims upon the committee 
men. In Sept. 1840, iiltf., a local attorney & 
agent of the co., delivered a signed bill at the 
ollice in Moorgate Street, addressed to “ the 
provisional committee of the co.” : — Held: 
(Wilde, G.J, & Vaughan- Williams, J.) this was 
not a sufficient dehvery at the ” office of business ” 
of deft., to charge him witliin SoJititors Act, 1843 
(c. 73), s. 37 ; (C’oltman, .T. & Maule, J.) it was. — 
Blandy v. Be Buroii (1818), 0 (J. B. 023 ; 0 
Bow. «fc L. 412 ; 5 Ky. A Can. Cas. 301 ; 18 
L. .1. C. P. 2 ; 12 L. T. O. S. 217 ; 12 Jur. 1005 ; 
130 E. R. 1393. 

1445. At address given by client — At office of 
third party.] — A person wiio had no place of busi- 
ness of his own, directed communications to be 
addressed & sent to him at his attorney’s office, 
were be occasionally called & wrote letters. An 
attorney’s bill of coats was addressed & left tlicro 
for him more than a month before action brought, 
yet he did not actually receive it but a fortnight 
before action : — Held : there was evidence for the 
jury to find that the bill of costs W’as properly left 
there a month before action in compliance with 
Solicitors Act, 1843 (c. 73), s. 37. — Spyer v. 
Bernard (1803), 2 New Rep. 172 ; aub nom. 
Spier v. Bernard, 8 L. T. 390. 

H. Delivery of More than One Bill — Delivery 
in Parts. 

1446. Right to deliver bill In parts.]— Whore an 
attorney did diflerent kinds of professional work 


for a client, & after all the business was trans- 
acted sent in a biU for one part of the business, & 
subsequently sent in a bill for the other part, & 
commenced an action for the first part of the 
business before the expiration of the month in 
respect of the delivery of the second bill, & after 
the expiration of that montli commenced an action 
for the other part, the ct. made an order for the 
consolidation of the two actions. — Beardsall v. 
Cheetiiam (1858), E. B. & E. 243 ; 27 L. J. Q. B. 
367 ; 31 L. T. O. S. 115 ; 0 W. R. 504 ; 120 E. R. 
499. 

1447. Or successive bills — Parts of one bill.] 

— CoBBETT V. Wood, No. 1530, poat. 

1448. Whether solicitor entitled to deliver more 
than one bill — Several matters forming one trans- 
action.] — If various matters form but one trans- 
action, some being at law, «fc others for conveyanc- 
ing, one bill only ought to be made out. 

The ct. lias no power to refer an attorney’s bill 
to taxation, at the prayer of a person wlio is not 
thti original client, but who has ultimately paid the 
bill. — Boe d. Palmer v. Roe (1835), 4 Bowl. 95 ; 
1 Bar. & W. 339. 

1449. Delivery of several bills by London agent — 
Whether treated as one at option of country 
solicitor.] — London solrs. acted as agents in London 
for a country soh*. during the years 1877 to 1884 
inclusive. The agency w^as terminated in 1881. 
During the period of the agency the fjondon 
agents delivered to Die roimtry solr., generally 
once a year but sometimes oftemer, detailed bills 
of the charges which they claimed against him 
in each of the actions or other matters m W’hich 
they had acted for liim. ’J’hey also deliv’cred to 
him a cash account for each year, in which he was 
credited with all payments made by him to tliom, 
& all moneys rc'ceived by them on his behalf, & 
was debited with all payments made by them to 
him or on his behalf, A with the gross amounts 
of the several bills of charges winch had been 
delivori'd. The balance appc‘aring to be duo from 
him on each account but the last was carried on 
to the next account. Some of the actions con- 
tinued during several years, one of them, 
Rhodes V. Jenkins, continued during the whole 
period of the agency, & was not. then (concluded. 
After the close of the agency the country solr. 
claimed a taxation of the whole of the bills : — 
Held : the bills of costs in Rhodes v. Jenkins, 
notwithstanding the fact that all the costs in it 
had not yet bc*en taxed, being in fact s(^parate 
bills, could not be treated as one continuous bill, 
at the option of the country solr. — Rc Nelson, 
Son & Bastings (1885), 30 Ch. D. 1 ; 51 L. J. Oh. 
998 ; 53 L. T. O. S. 415 ; 33 W. R. 015 ; 1 T. L. 11. 
607, O. A. 

Annotations: — Consd. He Johnson & Wcathcrall (1888), 

37 Ch. D. 4.33. Ezpld. He Uonier & HaHlam, [18931 2 

Q. B. 286. Reid. He Masaoy (1910), 54 Sol. Jo. 50. 

1450. Separate bills delivered simultaneously for 
separate transactions — Whether treated as one 
bill.] — Re Ward, No. 2290, post. 

Delivery of amended bill.] — Sec Sub-sect. 6, 
post, 

I. Proof of Delivery. 

See Solicitors Act, 1843 (c. 73), s. 37. 

1451 . Proof of posting — Letter placed in box 
cleared by postman.] — Proof of the delivery of a 
letter inclosing a bill of costs to a bellman, or that 
the letter was put into a box in the attorney’s 
office, & that the bellman called every afternoon 
& took all letters found in that box, is sufficient 
proof of a “ posting ” of such lett.er wdthin 
SolicitoLs Act, 1843 (c. 73 ).— Sktlbecic v . OABBTrrr 
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Part VI. — Remuneration op Solicitors — Costs. 


(1845), 7 Q. B. 846 ; 14 L. J. Q. B. 338 ; 5 L. T. 
O. 8. 265 ; 9 Jxir. 939 ; 115 B. R. 706. 

.] — See^ generally, Evidence, Vol. XXII., 

p. 368, Nob. 3753-3762. 

Evidence of delivery at place of abode.] — Sec 

No. 1441, ante. 

1462. Indorsement of delivery of copy on 
original.] — A bill with an indorsement upon it, 

“ Mar. 4, 1815, delivered a copy to C. D.,” which 
indorsement is proved to bo in the handwriting 
of a deceased clerk of pltf.’s, whose duty it was to 
have delivered a copy of the bill, & proved to have 
existed at the time of the date, is evidence to prove 
the delivery of the bill. — C hampneys v. Peck 
( 1816), 1 Stark. 404 ; 171 E. R. 511, N. P. 

Annotation : — Reid. Doe d. I’uttesLall v. Turford (1832), 
3 B. & Ad. 81)0. 

Admissibility of secondary evidence of bill — 
Notice to produce.] — See Evidence, Vol. XXII., 
p. 249, Nos. 2299-2302. 

J. Effect of Non-Delivery. 

1453. Debt not barred — Action to recover not 
maintainable.] — To acaumpsit on an attorney’s bill 
of costs, deft, pleaded a set-off, &, in support of 
that plea, put in an account furnished to him by 
pltf. Pltf.’s credit side of the account contained 
his claim for costs, but of this no signed bill had 
been delivered, & deft, therefore contended that 
the debit side only of pltf.’s account could be looked 
to: — Held: the whole account was evidence for 
the jury, as the non-delivery of a signed bill does 
not bar the debt, but merely, if iusisted on, 
prevents its recovery by action.^ — Habrison v. 
TuiiNiini (1847), 10 Q. B. 482 ; 16 h. J. Q. B. 295 ; 
llJiir. 817; 116 E. K. 184. 

Annotation : — Befd. Brown v. Titbits (1802), 11 C. B. N. S. 
Sr>5. 

Whether delivery condition precedent — To pro- 
ceedings by solicitor.]— Sub-sect. 2, A. (h) i., 

ayiie. 

— — To solicitor exercising right of setting off 
costs — In action by client against solicitor.] — See 

Sub-sect. 2, A. (c), ante. 

K. rica of Non-Delivery. 

1454. Must be specially pleaded.] — In an action 
on an attorni'y’s bill non-delivery of the bill must 
bo ]deaded, or pltf. need not prove tlie delivery. — 
Moore v. Dent (1835), 1 Mood. & R- 402, N. Ik 
Annotation : — Censd. Beck v. Morduunt (1835), 2 Wcott, 178. 

1455. .] — (1) In an action on an attorney’s 

bill, deft, cannot, under the general issue, insist 
that a proper bill of costs was not delivered. 

(2) It would be convenient that attorneys 
should stat/O upon their bills the name of the ct. 
in which the business is done. But whcilior it be 
necessary for them to do so ne(^d not be deter- 
mined now ; for we tliink deft.’s plea does not 
entitle him to take advantage of the omission. 
It has been frequently ruled that a defence of this 
nature must be specially pleaded (Lord Den- 
man, C.J.). — Lane v. Glenny (1837), 7 Ad. 6c El. 
83 ; 2 Nev. & P. K. B. 258 ; Will. SVoll. & Dav. 
47i) ; 0 L. J. K. B. 218 ; 1 Jur. 475 ; 112 E. R. 
402. 

Aiiiiotalwn : — As to (2) Reid. Lewis r. Prlmroso (1844), 0 
Q, B. 265. 


1456. .]-~In debt for an attorney’s bill, 

deft., under the plea of “ never indebted, cannot 
object that pltf. has not proved that he dehvered 
a signed bill one. month before action brought. 
He must raise that objection by way of special 
plea. — Robinson v. Roland (1838), 6 Dowl. 271 ; 

1 Will. WoU. <fe H. 74 ; 2 .Tur. 136. 

1457. Must be pleaded at original hearing— Not 

on further directions.] — Prjtciiaiid v. Draper, 
No. 1.325, ante. . ^ 

1458. Must negative delivery In terms of statute.] 
— A ph^a to an action on an attorney’s bill that no 
signed biU had been delivered, must negative all 
liie modes of delivery pointed out by Solicitors 
Act, 184.3 (c. 73). — Flower v. Newton (1847), 9 

L. T. O. S. 312 ; 11 Jur. 875. 

1459. Sufficiency of plea by one of several 

defendants.] — Assumpsit against several defts. for 
work 6l labour by pltf. as an attorney, with counts 
for money paid, etc. Plea, by one of defts., to the 
whole declaration, that the act ion was commenced, 
after Solicitors Act, 1843 (c. 73), for the recovery of 
fees, charges, &c disbursements due to pltf. as an 
attorney, as in the first count mentioned, & that 
no signed bill had been delivered to deft., or sent 
by the post to, or left for him at, his counting 
house, office of business, dweUing-house, or last 
known place of abode. On special demurrer : 
Held : the pk^a sufficiently negatived the delivery 
of a bill of costs within the terms of the statute.— 
Tate v. JIttciiins (1849), 7 C. B. 875 ; 7 Dow. & L. 
123 ; IS L. J. C. P. 25G ; 13 L. T. O. S. 188 ; 14 
Jur. 20; 1.37 E. R. 347. 

1460. Cannot be pleaded after suffering judgment 
by default — Plea as to mwits.] — Deft, m an action 
on an attorney’s bill being let in to plead on an 
affidavit of merits after suffering judgment by 
default, is not permitted to plofld that no biU has 
been dolivorcd pursuiinl to th© stcitiito. Heck 
V. Mordant (1835), 2 Bing. N. 0. 140 ; 4 

112 ; 1 llodg. 196 ; 2 Scott, 178 ; 132 L. R. 55. 

Annohiiwn .— Distd. WJlklahon v. PaKo (18 D). 6 Mon. & O. 

1012. 

1461. “ Issuable plea.”] — In an action on an 
attorney’s bill a plea of non-delivery of a signed bill 
is an issuable plea.— Wilkinson v. Paoe (1844), 
6 Man. A G. 1012 ; 7 Scott, N. K. 961 ; 13 L. .1. 
U. P. 121 ; 2 L. T. O. S. 401 ; 8 Jur. 293 ; 131 
E. R. 1202. 

Annolahon ;~Mentd. Baicli v. Loake (1844), S Scott, N. K. 

«6. - - 

1462. Cannot be pleaded after bill taxed & 
allocatur made.] — Where an attorney’s bill has 
been taxed 6c the master has made his allocatui , a 
iudge will not allow deft., in action on such bn»> 
to plead that no signed bill has been deliver'd, in 
addition to pleas of vunquam 'indclnUdus 6c pay- 
me*nt. — WuAi.iJSY r. Glover (1850), 3 Oar. & Kir, 
13. N. P. 


vSuB-sECT. 3 . — Redelivery op Bill. 

1463. Whether court wiU order — Lapse of time — 
No suggestion of fraud, mistake or overcharge.] — 

After the lapse of nine years the ct. will not 
compel an attorney to redeliver bills for busmess 
done by him, without some suggestion of fraud. 


PART VI. SECT. 4. SUB-SECT. 2.— K. 

r. Whether pica to merits .] — Non- 
delivery of the bill IB not a plea to 
the merits. — D empsmy v. Winstanlky 
(1849), 6 U. O. R. 409.— can. 

PART VI. SECT. 4, SUB-SECT. 3. 

t. Whether cmirt vHU order.] — Solrs. 
Imvinff delivered an unfilgned bill 


of costs, the clients applied for Sc 
obtained an order that the solrs. should 
deliver a bill & for taxation of the same 
when delivered. Under this order the 
solrs. delivered a bill in which certain 
charges were made larger than they 
had been in the previous unsigned bill, 
& some new Items wore charged. 
Objection waa taken on the pai't of 
the olienlB that nothing more should 


bo allowed on taxation in respect to 
any Item appearing in the now bill than 
was charged in respect of it in the first 
bill, nor should now items be allowed : 
— Held : by applying for an order for 
(l6Uvcry of ft bill tlio clients muat l>o 
considered to have consented to the 
old bill being withdrawn : Sc the 
objection could not prevail.— Ke W ausu 
Sc PlTrn (1904), 2t ( 3 . L. T. 57 , i 
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Sect, 4 . — Bill of coats: Svh-aecta. B & 4^, A. <&: B.; 
sub-sect. 5, A.] 

mistake or overcharge. — Manning v. Brown (1834), 
3 Dowl. 31. 


Sub-sect. 4. — Signature of Bill. 

A. In General. 

See Solicitors Act, 1843 (c. 73), s. 37. 

1464. Necessity lor signature.] — Ellison v. 

Kirby (1730), Cooke, Pr. Cas. 60 ; 125 E. R. 957. 

1465. Business done at quarter sessions.] — 

Clarke v. Donovan, No. 1299. ante. 

1466. Unsigned bill for conveyancing busi- 

ness — Delivered with signed blU for business in 
court.] — If an attorney deliver a bill to his client 
duly signed, for business in ct., & another separate 
bill for conveyancing, not signed, in an action for 
the amount of the conveyancing bill, its not being 
signed is no objection at the trial ; but a judge 
would, on application, order both bills to be taxed. 

The question here is, whether an attorney is 
bound by the statute t-o deliver a bill of non- 
taxable matters. I think I cannot enlarge the 
words of the Statute ” (Tindal, C.J.). — Becke v. 
Penn (1835), 7 C. & P. 397 ; 173 E. R. 177, N. P. 

See, now. Solicitors Act, 1843 (c. 73), s. 37. 

1467. Object of provision requiring signature — 
Protection of client.] — Re Pender, No. 1711, post. 

1468. Client may waive omission or 

treat bill as nullity — Effect of waiver.] — A solr. 
who delivers an unsigned bill of costs is bound by 
it ; but his client may either treat it as a nullity 
or waive the want of signature. & adopt it ; though 
after such waiver the client cannot treat the bill 
as non-delivered. 

After more than twelve months from the delivery 
of unsigned bills, the client applied for their taxa- 
tion ; — IJcId : he was not entitled, except on show- 
ing sufficient “ special circumstances.” 

The possession of the papers in a cause is not 
a sufficient special circumstance to warrant the 
taxation of a bill delivered more than twelve 
months.- — Re Gedye (1851), 14 Beav. 56; 20 
L. J. Gh. 410 ; 17 L. T. O. S 149 ; 15 Jur. 851 ; 
61 E. R. 208. 

1469. Unsigned blUs accompanied by signed 
letter — Letter expressly referring to bills.] — Re 

Bush, No. 1398, ante. 

1470. .] — \Vliere an unsigned bill of 

costs was sent by an attorney, which did not on 
the face of it charge any person, but was accom- 
panied by a letter, signed by the attorney, referring 
to the bill, «& charging deft, with the amount of it : 
— Held : the letter & the bill must be read together, 
<fc tills was a sufficient delivery within Solicitors 
Act, 1843 (c. 73), s. 37 . — Taylor v. Hodgson 
( 1845), 3 Dow. & D. 115 ; 14 L. J. Q. B. 310 ; 10 
J ur. 35o. 

Annotottons : — Distd. Welsh v. Sllwell (1847), 11 Jar. 471. 

Refd. MartlacJaJo v, Falknor (1846), 2 C. B. 706. 

See, also. Nos. 1472, 1477, 1478, post. 

O. L. H. 41 ; 2 O. W. K. 220, 268, 409, 

618, 1082 , 3 O. W, 11. 1 ; 4 O. W. H. 

137, 302.— CAN. 

a. Hill vnth fuller particulars.] 

— C., a solr., was employed by U. & 
other aborlKinal nativoa, to act for 
them In prosecuting a land claim in the 
Native Jjand Ct. An agreement was 
signed by U., fixing the amount of 
brief & retainer fees, & fixing a fee for 
every day that C. should bo engaged 
In any matter or thing pertaining' to 
the business of the claim. The bill 
did not purport to bo a solr.'s bill of 
coats, S: was not signed. On affidavit 
C. stalud that bo was retainod 8c acted 
us Native agent only, Ik, not as solr. 


1471. Signature on envelope.] — Blake v. Hum- 
mel (1884), as reported in 1 T. L. R. 22. 

1472. Signature by assignee — BUI of costs 
assigned by soUcitor — Notice of assignment to 
cUent.] — A solr. assigned his bill of costs & the right 
to recover on it, & the assignee gave notice of 
the assignment & delivered the bill to the party 
to be charged inclosed in a letter signed by him- 
self. Aftor the expiration of a month he brought 
an action in his own name on the bill of costs : — 
Held : pitf. was an assignee within Solicitors Act, 
1843 (c. 73), s. 37, & was entitled to maintain the 
action. — Ingle v. M'Cutchan (1884), 12 Q. B. D. 
618 ; 63 L. J. Q. B. 311, D. C. 

Annotation : — Consd. Brlscoo v. Briscoe. [1892] 3 Ch. 543. 

1473. Signature by clerk — SoUcitor physlcaUy in- 
capacitated — Hand guided over name.]— -Where 
a solr., who right hand was paralysed, had his hand 
guided over his name to a bill of costs by a clerk 
who had written the name : — Held : a sufficient 
subscription of the bill to satisfy Solicitors Act, 
1843 (c. 7.3), B. 37. — Angell v. Tratt (1883), 
Gab. & El 1 18. 

Omission of signature — Client’s right to tax not 
affected .] — See Sect. 5, sub-sect. 3, C. (c) i., post. 

B. Solicitors in Partnership. 

1474. Signature In Arm name — Without adding 
Christian names.] — When two persons are in 
partnership as attorneys, it is suflicient, under 
3 Jac. 1, c. 7, & 2 Geo. 2, c. 23, if their bill for 
business done is signed in the name of the firm, 
without the Christian name of either partner. — 
Smith v. Brown (1831), 1 Cr. & .T. 542 ; 5 0. P. 
94 ; 1 Tyr. 480 ; 9 L. J. O. S. Ex. 151 ; 148 E. R. 
1538. 

Annotation : — Apld. Owou V. Scales (1842), 10 M. & W. 657 

1475. Signature by one on behalf of both.] — 
A bill for work done by two attorneys in partner- 
shij), was delivered signed by one of them, in the 
foUowing terms, ” This is our bill. For self & 
R., J. : — Held : this was a sufficient signature. — 
Owen v. Scales (1842), 10 M. & W. 657 ; 2 Dowl. 
N. a 304 ; 12 L. J. Ex. 26 ; 6 Jur. 1000 ; 152 
E. R. 635. 

1476. Alteration in firm — Work done by old & 
new firm — BIU signed by new Arm.] — ^Where 
attorneys bring an action upon their signed bill, 
which bill contains some items whicli they are not 
entitled to recover, the action may be maintained 
for the residue. 

A. & B. were partners as attorneys, & as such 
transacted business for C., a client. They then 
took D. into partnership, & A. went out of the 
Arm, which, however, still retained liis name. The 
new Arm also transacted business for 0., & a 
signed bill having been delivered in the names of 
A., B. & D., & an action brought to recover the 
whole amount duo in respect of the business per- 
formed by both Arms, & pltfs., having at the trial 
abandoned all the items due to the old lirm of A. 


The bill of costs was paid more than 
a mouth before the summoiis to refer 
to taxation : — Held : tbo bill was 
taxable, & the solr. have time to deliver 
a bill with fuller particulars . — lie 
Cash, Ex p. Utiku Potaka (1880), 
O. B. & F. 92.— N. Z. 

PART VI. SECT. 4, SUB-SECT. 4.— A. 

1464 1. Necessity for signaiurc.] — lie 
Falls (1891), 29 L. U. Ir. 1. — IR. 

b. What amounts to signature — 
Bills made ouX in aUorney’s handwriting. 1 
— A general account. Including the bill 
of costs delivered by an attorney to his 
client, though made out in the hand- 


writing & headed in the namo of the 
attorney, does not am nnit to a signing 
of the separate bills under the statute. 
— Kkrr V. Burns (1860), 4 All. 604. 

—CAN. 

0 . .] — Pltf., a soil’., bad 

furnished to deft,, his clicut, a bill of 
costs not signed by the former. An 
orrangoment having taken place, pltf. 
agn^eed to accept a smaller sum, & 
wrote the following memorandum at 
foot of the bill of costs : “ The amount 

of theso costs are settled for 

G. W. Alien ” : — field : a sufficient 
subscription imder 12 & 13 Vlot. c. 53, 
B. 2. — Allen v. MuRPur (1859), 9 
I, O. L. R. 305.— IR. 
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& B. alone : — Held : they were entitled to recover 
the residue in that action. — Pilgrim v. Hirsoh- 
FELD (1863), 3 New Bep. 30 ; 9 L. T. 288 ; 12 
W. B. 51. 

Annotation : — Distd. Pouley v. Anstruther (1883), 62 L, J. Ch. 

367. 

14.77. Unsigned bill In covering letter 

of new Arm.] — A bill of costs for pi-ofessional work 
done in part by one firm of solrs. & in part by 
another firm who have succeeded to the practice 
of the first lirm is properly signed & delivered so 
as to enable the new firm to sue for & recover the 
whole costs if, though itself unsigned, it Ls delivered 
together with a letter signed by the new lirm 
referring to the bill. 

Professional work was done by a firm, which 
consisted at first of B. «fc P., & afterwards of P. 
& G. practising under the name of R., P. & O., the 
business & debts of R. A P. having been transferred 
to R., P. & Cr. Bills for the costs of the whole 
work were delivered unsigned, but inclosed with a 
letter signed by R., P. & (i. referring to the bills : — 
Held : the bills were properly signed & delivered 
to enable R., P. & tf. to sue for recover the 
whole amount, as to the earlier items, as assignees 
of R. &i P. ; as to the later items, in tlieir own right. 
— Peni.ey Anstrutjier (1883), 52 L. J. Ch. 367 ; 
48 L. T. 664. 

Annotations ; — Apid. Inglo v. M'Cutchan (1884), 12 Q. B. D. 

;jl8 ; McLean v. Weaver (1921), 10 T. L. 11. 663. 

1478. Assignment to Arm of costs previously due 
to member— No notice of assignment to client — 
Unsigned bill in Arm name with letter from solicitor 
— EAect of addition of Arm name.) — Wliorc a solr. 
takes a partner assigns to the new' lirm the right 
to recover costs owmg to liim but no notice of the 
assignment is given to the client, the bill of costs 
may be sued on by the solr. who did the work, 
even it it be made out in the name of tlio lirm & not 
signed, provided that a covering letter is signed by 
f ile solicitor who did the w'ork ; & the addition to 
the letter of the signature of the lirm does not make 
the bill a bad bill. — McLean v. W'eaver (1921), 41 
T. L. R. 47, ('. A. 

See, also, Nos. 1109, 1470, a7ite. 


Sub-sect. 5. — Form and Contents of Bill. 

A. In General, 

See Solicitors Act, 1813 (c. 73), s. 37. 

1479. Information for purposes of taxation — 
SuAiclent Information.] — (1) Although an at- 
torney’s bill contains items not specified accord- 
ing to the 2 Cleo. 2, c. 23, s. 23, lie may still recover 
tlie portion of Ids bill, as to which the provisions 
of the statute have been comiilied w'ith. 

8 even items in tlio bill were stated in the aggre- 
gate ; but two only were found by the arbitrator, 
to whom the cause had been referred, to bo for 
business done at Jaw or in equi1/y : — Held : pltf. 
might recover the five other items. 

(2) An attorney is bound to deliver to his client 
a bill, containing his whole charges : a delivery 
of a bill, containing only the it«ms of the extra 
costs, &L omitting the items of taxed costs which 
have been received from the other side, is not a 
sufficient comphanco with the statute. 

The third question is, whether the charges in 
respect of extra costs are sufficiently stated ; & 
it appears to me they do not comply w'ith the 
requisites of the statute. Those charges by 


themselves are not intelligible to the officer of the 
ct. An attorney’s bill, generally speaking, ought 
to give a history of the causes, so as to enable the 
officer to judge if the propriety of the various 
items of which it is composed ; but if part only 
of the charges are set forth he has not sufficient 
materials whereon to form his judgment. A 
delivery of a bill containing merely the extra costs 
is certainly not according to the general practice, 
which is for the attorney to deliver a bill of the 
whole costs giving his client credit for the sum that 
has been received (Tindal, C.J.). — Waller v. 
Lacy (1840), 8 Dowl. 563 ; 1 Man. & G. 64 ; 1 
Scott, N. R. 180 ; 9 L. J. C. P. 217 ; 4 Jur. 435 ; 
133 E. R. 245. 

Annotations: — As to (1) Refd. Ivlmoy v. Marks (1847), 16 
M. & W. 843 ; Williams i'. Griffith (1849), 3 Exch. 335 ; 
Cook r. OlUard (1852), 1 E. & B. 26 ; Halgh v. Ousey 
(1857), 7 E. & B. 578 ; Pigot v. Cadmau (1857), 1 H. & N. 
837 ; Sidwell v. Mason (1867), 2 H. & N. 306 ; I’ilgrim r. 
nirschfeld (1863), 3 New Rep. 36 ; Smith v. Betty. 11903] 
2 K. B. 317 ; lie Mercantile Lighterage Co., 11906] 1 Ch. 
491 ; lie Osborn v. Osborn, [1913] 3 K. B. 862. As to (2) 
Rem. Cobbott V. VVood, 11908] 2 K. B 420. Generally, 
Mentd. Courtenay v. Williams (181 1), 3 Bare, 539. 

1480. .]— Paoep. Watkins, No. 1521, 

post. 

1481. Defendant already in possession of 

Information.] — (1) Where an attorney’s bill of 
costs, delivered under Solicitors Act, 1843 (c. 73), 
s. 37, contains items applicable to proceedings in 
the superior cts. of law, but does not contain any 
stat-ement from which it can bo inferred in which 
of those cts. the business was transacted the bill 
is to bo presumed to be a compliance witli that Act, 
unl(‘8s the party charged thereby prov'es that any 
further information was practically required for 
th<j purpose of taxation, or shows that the name of 
the ct. in which the business was done would have 
been of use to him. The reason for requiring the 
name of the ct. to be stated, which prevailed under 
the 2 Geo. 3, c. 23, does not exist since Solicitors 
Act, 1843 (c. 73), & since the scale of allowances 
has become uniform in all the superior cts. of law. 

(2) Semble : a bill of costs wiiich is defective 
as to part of the items contained in it may be 
good as to the residue, so as to entitle the attorney 
to recover the amount as to which a sufficient bill 
of costs has been dehvered. 

(3) Semble : the true meaning of the statute is 
that a deft., who undertakes to prove that a bill 
is not a bond fide compliance with the Act, cannot 
found an objection ujion want of information in 
the bdl, if it appears that he is already in possession 
of that information. — C ook v. Gillard (1852), 
1 E. & B. 26 ; 22 L. J. Q. B. 90 ; 20 L. T. O. S. 
205 ; 17 Jur. 137 ; 118 E. R. 316. 

Annotations: — As to (1) Refd. Roy v. Turner (1855), 4 

AV, R. 126 ; Hajgh v. Ousey (1857), 7 E. & B. 578 ; Pigob 
V. Cadinan (1857), 1 H. & N. 837. As to (2) Refd. Haigh 
V. Ourtey (1857), 7 E. & B. 578 ; Cobbett v. Wood, [1908] 
1 K. B, 690. As to (3) Folld. Cobbett v. Wood, [1908] 1 
K. B. 690. 

1482. Reasonable Information — To enable 

solicitor to advise cUent.l — (1) An attorney’s bill 
of costs, delivered under Solicitors Act, 1843 
(c. 73), 8. 37, IS sufficient if it gives such reasonable 
information to the client as will enable him to 
take advice as to its taxation, & it need not bo 
so explicit on the face of it as to enable an attorney 
at once to say, without further inquiry, whether 
the charges are proper. 

(2) When the bill contains charges for proceed- 
ings in actions, the names of the parties to which 
are given, & it appears from the description of the 
proceedings that they must have taken place in 


PART VI. SECT. 4, SUB-SECT. 6.— A. 

d. Claims for money lent .] — It is Improper for an attorney to Include in an account against his client, claims for money 
lent, with professional charges, In order to take secnrlty for the whole. — Smith v. Jones (1851), 2 All. 176.— ^AN. 
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Sect. 4 . — Bill of costs: Suh-aecd. 5, A., B. fit C.] 

one of the superior cts. it is not now necessary that 
the name of the particular court should he stated 
in the bill. 

(3) The insufficiency of one or more items does 
not disentitle the attoinoy from recovering for 
that part of the bill which is unexceptionable. — 
Haigh r. OusEY (1857), 7 E. & B. 678 ; 20 L. J. 
Q. B. 217 ; 29 L. T. O. S. 89 ; 3 Jur. N. S. 634 ; 
5 AV. B. 623 ; 119 E. 11. 1360. 

Amwtahonft : — As to (1) Folld. Cobbett v. Wood, fl908] 1 

K. B. 590. As to (3) Reid. Blake r. Huramell (1884), 51 

L. T. 430. 

1483. To enable taxing master to exercise 

discretion.] — (1) Although it is well settled law 
that the ct. will not interfere with the exercise 
of a discretion by a taxing master w'here he has 
not acted on any wrong principle or api)lied any 
wrong consideration, yet where the ct. is satis- 
fied that the bill brought in for taxation docs not 
contain the necessary materials to enable him 
reasonably to exercise his discretion it will direct 
the bill to be amended & the taxing master to 
review his taxation of the bill so amended. 

(2) In order to enable a taxing master to form 
a considered judgment as to the sum that is proper 
to be allow'ed undt'r t he heading “ instructions for 
brit'f ” the bill of costs carried in for taxation should 
contain under that heading a summary statf'ment 
of the doteails of the matters to W'hich regard is to 
be had. It should stato the length of the docu- 
ments to be perused, in cases in which perusal 
has not been previously charged, the names of the 
witnesses w'ho have been atiemded, the places to 
which journeys have been made with the time 
occupied in each, & the amount of travelling 
expenses. — S linosby v. A.-G., [1918] P. 236 ; 87 
L. J. P. 146 ; 119 L. T. 104. C. A. 

Annotations : — As to (1) Refd. Ne Stahlwerk Becker Akt. 

(1919). 36 R. R. C. 211 ; The Lord Strathcona (No. 3), 

[1926J W. N. 270. 

Taxation of costs.] — See Sect. 5, post. 

1484. Anticipated charges — Business to be trans- 
acted at future period.] — (1) A solr. on behalf of 
a client agree to advance a sum of money for him 
in payment ol legacy & administration duties, on 
condition that the same ho secured with interest 
on a fund in ct. to wliich the client is entitled; a 
security is accordingly given by the chent, charg- 
ing the fund in ct. with the payment of the sum to 
be advanced by the solr. with interest thereon ; 
the sum actually advanced by the solr. is much less 
in amount than the sum originally mentioiu*d 
intended to be advanced, & is inserted in tlie 
solicitor’s bill of costs as a disbursement : — Held : 
that the sum was properly introduced into the 
bill as a disbursement. 

(2) Anticipated charges introduced into a bill 
in respect of business to be transact^'d at a future 
period, not allowed. — Re Bedson (1845), 9 Beav. 

5 ; 1 New Pract. Cas. 339 ; 15 L. J. Ch. 153 ; 6 
L. T. O. S. 294 ; 50 E. B. 244. 

Annotfitum : — As to (1) Refd. lie Remnant (1849), 11 Bear. 

603. 


1485. Charges for professional work.] — Rs 

Shtlson, Coode & Co., No. 1523, post. 

1486. Abbreviations.] — An attorney may deliver 
a bill of costs containing such abbreviations of 
English words as are usual & intelligible. — 
Beynolds V. Caswell (1811), 4 Taunt. 193 ; 128 
E. B. .303. 

1487. .] — An attorney may recover the 

amount of his bill in an action, although the copy 


delivered under the 2 Geo. 2, c. 23, & 12 Geo. 2, 
c. 13, contain such abbreviations as — “ Declon.,” 
“ Instrons.,” “ Confee.,” “ Afft.,” “ Attg.,” etc.— 
Frowd V. Stillard (1829), 4 0. & P. 61 ; 172 
E. B. 003, N. P. 

A nnotation : — Refd. Martindale v. Folkner (1846), 2 C. B. 706. 

1488. Number of folios in document — ^Must be 
stated.] — The number of folios in a deed or other 
document should be stated in a solr.’s bill of costs. 
— Re Forster, Hx p. Walker (1859), 1 L. T. 
160 ; on appeal, sub nom. Re Foster, Ex p. 
Walker (1860), 2 De G. F. & J. 105, L. JJ. 
Annotation: — Refd. Re Robinson (1867), 16 W. R. 110. 

1489. Cash account — Items appearing as 
“ cash.”] — A solr. acted for a client in the adminis- 
tration of her father’s estate & business. He also 
acted as her personal solr. & professionally in other 
family matters with which she w'as concerned. 
In a cash account which the solr. delivered several 
ittmis appeared as “ cash ” merely. The client 
claimed that a further & better “ cash account ” 
should be rendered alleging that the items in 
question were insufficient to enable her to indemnify 
the payments so as to appropriate them to the 
different accounts, but the application was refused 
by the judge in chambers : — Held : as it was the 
practice of the taxing officei's to accept cash 
accounts in this form, subject to their being 
properly vouched at a later date, & it was shown 
that justice could thus be done between the 
parties, the refusal of the application was a matter 
of discretion, Sc the ct. would not interfere wdth the 
order made by the judge at chambers. — He 
Harman (1915), 59 Sol. Jo. 351. 

Professional charges separated from disburse- 
ments.] — See B. S. C., Ord. 05, r. 19 h., Appendix 
N. 


B. The Heading — Name of Party to he Charged. 

See Solicitors Act, 1848 (c. 73), s. 37. 

Delivery to party to be charged.] — See Sub- 
sect. 2, D., a7dc. 

1490. Whether heading to bill essential.] — Deft., 
the surveyor of highways of the parish of 1^., 
retaineil jiltf. to defend an indictment against the 
parish for the non-repair of a highway. Pending 
the proceedings deft, ceased to be surveyor. Sc 
a new surveyor was appointed. In a correspond- 
ence between deft. &. pltf, as to the costs of the 
indictment, the deft, requested pltf. to send his 
bill of costs to the new surveyor. Pltf. sent by 
post his bill of costs to deft, in the following letter : 
“ Herewith you have my bill of costs in the L. 
matter. I have sent a copy to the surveyor of the 
parish of L.” The bill was headed, “ The surveyor 
of the higlmays of the townsliip of L. «te the 
inhabitants of the parish, debtors to O.,” pltf. : — 
Held: as the Solicitors Act, 1843 (c. 73), s. 30, 
does not require any heading to an attorney’s 
bill, the requisites of that Act were complied with, 
since the bill &. the letter sufficiently notified to 
deft, that be was the party to be charged. 

No particular form of heading being prescribed 
by Solicitors Act, 1843 (c. 73), as essential to an 
attorney’s bill of costs, if the bill be sent with 
a lelJer & the party to whom it is sent knows that 
it is intended to charge him, it is sufficient within 
the requirements of the sect. — Champ v. Stokes 
(1861), 6 H. & N. 683 ; 30 L. J. Ex. 242 ; 4 L. T. 
334 ; 7 Jur. N. S. 607 ; 158 E. B. 282. 

1491. Form of heading.] — C hamp v. Stokes, 
No. 1490, ante. 


PART VI. sect. 4, SUB-SECT. 6, — B. appear on the face of the bill of costs — Manning v. Gltn & Sheehan 

e. General an action by nervod on deft., that pltf. seeks to (183.5), 1 Jo. Ex. Ir. 613.— IR. 

ap attorney for his costs it in net charge him with that amount thereof. f, ^ i,jU pf costs In order 
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1492. Should Indicate party to be charged.] 

— In an action on an attorney’s bill against three 
defts., who were promoters of a joint stock co., 
it appeared that pltf. sent to one of them in a 
letter a bill, headed “ To the promoters of the 
L. co.” : — Reid : a sulllcient delivery of the bill 
within Solicitors Act, 1843 (c. 73), s. 37. 

All that the statute requii'es is, that the heading 
of the bill should indicate the party to be charged. 
Here the bill is headed ” To the promoters of the 
CO.” ; & that sufliciontly indicates that defts. are 
the parties to be charged (Watson', B.). — Mant 
V, Smith (1850), 4 H. & N. 324 ; 28 Ij. J. Ex. 231 ; 
32 L. T. O. S. 319 ; 157 E. R. 894. 

1493. Sufficiency of heading to charge party— 
Solicitor employed by company — Delivery to 
member of committee.] — M'Greooh v. I'ieer 
(1848), 12 L. T. O. S. 120. 

1494. .] — Gridley V. Austen, 

Daurney V. Phipps, No. 1307, ante. 

1495. .] — (1) Deft, was a 

member of the provisional committee of the 
Northampton, Lincoln & Hull ry. co. Pltf., an 
attorney who had been employed by the co., 
delivered his biU of charges, headed “ Northampton, 
Lincoln & Hull Railway to R. H. Daubney, 
debtor ” : — Held : it sufficiently charged deft, 
within Solicitors Act, 1843 (c. 73), s. 33. 

(2) It is not a sufllcient delivery of a bill of costs 
witliin the statute for the attorney to show it to 
the party charged, & then to take it away again, 
unless the attorney showing it intends to leave it 
with the party, & merely takes it back at his 
reiiuest.— -P hippr v. Daurney (1851), 10 Q. B. 
514 ; 2 L. M. & P. 180 ; 20 L. J. Q. B. 273 ; 17 
L. T. O. S. 232 ; 15 Jur. 797 ; 117 E. R. 970, Ex. 
Gh. ; aff(/. 8. C. sub rioni. Gridley v. Austen, 
Daubney v, Phipps (1819), 10 Q. B. 501. 

AnvoUditms ‘--As to (J) JRefd. llohortM v. Lucas (IS.).')), 11 

Exch. 41 ; Mnnt v. Smith (IS.'ill), 4 H. & N. 3*24 , (3mini) 

1 ’. Stokes (1H(U), 6 H. N. 083; McLoau v. Weaver 

(19*24), 40 T. L. R. 003. 

1496. — -- Solicitor employed by promoters of 
company. I — M ant v. Smith, No. 1492, ante. 

1497. Name of party to be charged omitted In 
bill — Bill accompanied by letter charging party.] — 

Taylor v. ITodclson, No. 1470, ante. 

1498. .] — Champ v. .Stpkes, No. 1490, 

ante. 

1499. Bill inclosed in envelope addressed to 

party charged.] — R orert.s v. IjUCAs, No. 1407, ante. 


C. Court and Cause. 

See Solicitors Act, 1843 (c. 73), s. 37. 

1500. Whether necessary to specify — Name of 
court.] — Lane p. Glenny, No. 1455, ante. 

1501. .] — An attorniiy’s bill of costs 

for common law business, delivered under Solicitors 
Act, 1843 (c. 73), must show in what ct. the 
business was done. — Engleheart v. Moore ( 1846), 
15 M. & W. 548 ; 4 Dow. & L. 60 ; 15 L. J. Ex. 
312 ; 7 L. T. O. S. 211 ; 1.53 E. R. 967. 

Annotations Consd. Anderson v. Boynton (1849), 13 Q. B. 

308. Refd. Ivimoy v. Marks (1817), 16 M. Sc W. 843 ; Cook 

V. GiUard (1852), 1 E. & B. *20 ; UaiKh v. Ouscy (1857), 26 

L. J. Q.B.217 ; Ingle r. M'Cutehan (1881), 12 Q.B.D.618. 

1502. -.] — Haioh V. OusEY, No. 1482, 
ante, 

1503. attorney’s bill of costs, 
delivered under Solicitors Act, 1843 (c. 73), must 
state whether the business done was in a ct. of 
equity or of law, & if in both, then it must show 
in what ct. the business charged for was done. — 


Roy V. Turnisr (1866), 26 L. T. O. S. 130 ; 4 
W. R. 126. 

Ann-oto-tion : — Beld. Halgh v. Ou$ey (1857), 7 E. & B. 678. 

1504. & cause.] — Under 2 Goo. 2, 

c. 23, 8. 23, an attorney’s bill for work & dis- 
biu’sements in a suit must specify the ct. in which 
the suit was. 

A bill to bo correct must specify the ct. & the 
cause (Patteson, J.). — Lewis v. Primrose (1844), 
6 Q. B. 265 ; 13 L. J. Q. B. 209 ; 3 L. T. O. S. 219 ; 
8 Jur. 982 ; 115 E. R. 103. 

Annotations Folld. Engleheart v. Moore (1846), 15 M. & W. 
548. Consd. Martlnd^e v. Falkner (1846), 2 C. B. 706 ; 
Ivlmey v. Marks (1847), 16 M. & W. 843 ; Anderson v. 
Boynton (1849), 13 Q. B. 308. Held. Cozens v. Graham 
(1852), 16 Jur. 9.52. 


1505. — .]— An attorney is bound 

to specify in his bill as well every ct., as the name 
of every suit, in which the business charged for 
was done. Such bill is an entire thing, & if the 
same bill blends charges for work done in a ct. 
of equity with charges for work apparently done 
in some ct. of common law. without pointing out 
which, the client cannot judge or be advised whether 
he should refer the whole bill for taxation ; & the 
charges in the same bill for equity business, though 
correctly stated, cannot be recovered. — Ivtmey 
V. Marks (1847), 4 Dow. & L. 709 ; 16 M. & W. 
843 ; 17 L. .T. Ex. 165 ; 9 L. T. O. S. 105 ; 11 
Jur. 355 ; L53 E. R. 1433. 

Annotations : — Consd. Anderson v. Boynton (1849), 13 Q. B. 
308 : Koono v. Ward (1819), 7 Dow. & L. 333. DMd. & 
Folld. Roy r. Tumor (185.5), 26 L. T. t), 8, 151, N.F. 
llaigh V. OiiHoy (1 857), 7 E, & B. 578 ; Folld. PIgot v. 
(’adman (1857). 1 H. & N. 837. Consd. Hr TUleard (1863), 
32 Beuv. 476. Refd. Pago v. Watkins (1851 ), 1 6 L. T. O. 8. 
612 : Cook V. Gillard (1852). 1 E. & B. 26 ; 1‘ilgrlm r. 
nirsoMcld (1863), 12 W. R. 51. 

1506. Particulars collected by 

reasonable Inference from items.] — An attorney’s 
bill must show the ct. & tlic cause in which the 
business referred to in it, or the greater part thereof, 
was done. These particulars should be expressly 
stat^ed. or must be capable of being collected by 
fair & reasonable intendment from the nature of 
the several itpms of charge. — Martindale v. 
Falkner (1846), 2 C. B. 706 ; 3 Dow. & L. 600 ; 
15 L. J. C. P. 91 ; 6 L. T. O. S. 372 ; 10 .Tur. 161 ; 


1,35 E. R. 1124. 

Annolaiions : — Consd. Andorson Boynton (1819), 13 Q. B. 
308. Refd. Ivlmey v. Marks (1847), 16 M. & W. 843; 
Dimes V. Wright (1849), 8 C. B. 831 ; Keene v. Ward 
(1849), 13 Q. B. 515 ; Cook v. Gillard (1852), 1 E. iSc B. 
26, Cozens r. Graham (18)2), 12 C. B. (598. Mentd. R. 
V. Tewkesbury Corim. (1808), L. R. 3 Q. B. 629. 

1507. .] — An attorney’s bill 

is not in compliance with Solicitors Act, 1843 
(c. 73), unless it furnish reasonable information, 
showing in what ct. in what cause each item 
charged for has been transacted. — IIime.s v. 
Wright (1849), 8 C. B. 831 ; 7 Dow, & L. 292 ; 
19 L. J. C. P. 137 ; 14 L. T. O. S. 252 ; 137 E. R. 


73.5. 

Annotations ; — Refd. Cook r. Gillard (1852), 1 E. & B. 26 ; 

Cozens v. Graham (1852), 12 C. B. 398. 

1508. — .] — (1) An attorney’s 

bill, to be in strict compliance with Solicitors Act, 
1843 (c. 73), 8. 37, must contain, in express terms, 
or by reasonable inference, a statement of the 
name of every cause & of every ct. in which any 
part of the business charged for has been trans- 
acted. A bill of costs headed ” Yourself v. 
Round,” the client’s name being Gannon, & 
indorsed ** Hancock v. Round,’* was inclosed in a 
signed letter addressed to Gannon, beginning 
” Hancocks v. Round, — I send you my bill in 
this matter.” All the business comprised in 
the bill had reference to a purchase of land 


to comply with 12 & 13 Vlct. c. 53, face of it, or by Bomo writing con- bo charged. — Kienran v. Breeeton 

s. 2, mnet [cJeai-ly point out on the nected with It, tne party or partlcB to (1866), 17 1. C. L. R. 203. — IR, 
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Sect, 4 . — Bill of costs: St(b-sect. 5, C., D. & E.} 

under a decree of the court of Ch. in a cause of 
“ Hancock v. Round ” ; — Held : the name of the 
cause sufficiently appeared. 

(2) The bill was not headed in any ct. : but the 
whole related to one transaction, h some of the 
items were for attendances at the Accountant- 
General’s & at the master’s offices, & in ct. upon 
a petition to the Vice-Chancellor ; — Held : the 
bill gave reasonable information to the client as to 
the course to be pursued in order to tax the bill, 
& therefore that the statute was complied with. — 
Sargent v. Gannon (1849), 7 C. B. 742 ; 6 Dow. 

6 L. 691 ; 18 L. J. C. P. 220 ; 13 L. T. O. S. 117 ; 
137 E. R. 294. 

1609. Whether name of court sufficiently In- 
dicated — Collected by reasonable Inference from 
items.] — S argent v. Gannon, No. 1608, ante. 

1510. Business done in superior court — 

Charges relating to several actions — Courts speclfled 
in majority of items.] — In an action by an attorney 
for business done, it appeared that he had delivered 
a bill, under Solicitors Act, 1843 (c. 73), s. 37, 
which contained charges in respect of nine actions 
in the Ct. of Exch. & two in the Ct. of Common 
Pleas. The Cts. «& the parties to these causes 
were named in the bill. It contained also items 
in respect of two other actions, each of which 
appeared to have been in some one of the Superior 
C'ts. of Law : as to one of these, the parities were 
named in the bill ; as to the other, it appeared that 
present deft, had informed pltf. that an action 
had been brought against liim, deft., & no more 
appeared to have been done. Ihe it-erns in respect 
of actions as to wluch both jiarties & Cts. were 
specified, made up the greater part of the whole 
bill : — Held : a sufficient compliance with the 
statute. — K eene r. Ward (1849), 13 Q. B. 615 ; 

7 Dow. & L. 333 ; 19 L. J. Q. B. 40 ; 11 L. T. O. 8. 
310 ; 14 Jur. 06 ; 110 E. H. 13.69. 

Annotations: — Apld. Haip:h v. Oiisey (1857), 7 E. & B. 578. 

Refd. Andeixou v. Boynton (1849), 14 Jur. 11 ; Cook v. 

GlUord (1852). 1 E. & B. 20. 

1511. Inference from Items charged.] 

• — Cook v. Gillaru, No. 1481, ante. 

1612. Letter referring to writ served — En- 
closed with bill.] — A., an attorney in liondon, 
inclosed a writ of summons, & subsequently a 
notice of declaration & particulars, to B., an 
attorney in tlie co\mt ry. for service. B., by let ter, 
apprised A. of the service, annexing the account of 
his charges. The name of 1 he cause was mentioned 
in the letters, but not tlie ct. in which the business 
was done ; — Held : the bill gave A. sufficient 
information, <& Solicitors Act, 1843 (c. 73), s. 37, 
was complied with. — Cozens v. Graham (1852), 
12 C. B. 398 ; 21 L. J. C. P. 206 ; 16 Jur. 952 ; 138 
E. R. 960. 

Annotation : — Apld. Cook V. GiUard (1852). 1 E. & B. 20. 

1513. Whether name of cause sufficiently in- 
dicated.] — S argent v, Gannon, No. 1608, ante. 

1514. Nature of business apparent from 

iteim.] — Wlicre an attorney’s bill gives the ct. in 
wliich the business was transacted, «fc the nature 
of such business appears from the various items, 


W'liich i*elate to proceedings in reference to parti- 
cular causes, such bill is sufficient within Solicitors 
Act, 1843 (c. 73), s. 37, though it does not specify 
by name the causes in which the business was so 
transacted. — A nderson v. Boynton (1849), 13 
Q. B. 308 ; 7 Dow. & L. 26 ; 19 L. J. Q. B. 42 ; 
12 L. T. O. S. 421 ; 14 Jur. 14 ; 116 E. R. 1281. 

Annotations : — Refd. Kocno v. Ward (1849), 13 Q. B. 515 ; 

Cook V. Gillard (1852), 1 E. & B, 26 ; Rc Allen, Davies v. 

Chatwood (1879), 11 Ch. D. 244. 

1515. Reasonable description of business — 

Knowledge of client.] — H aigh v. Ousey, No. 1482, 
ante. 

1516. Whether business transacted In court — 
Settlement of debt & costs by plaintiff’s solicitor — 
On defendant’s request.] — T ownsend v. Surgrove, 
No. 1429, ante. 

D. Items to he Specified. 

See Solicitors Act, 1843 (c. 73), s. 37. 

1517. Duty to specify items — Lump sum for 
costs of action insufficient — Although costs taxed 
as between party & party.] — In an attorney’s bill, 
it is not sufficient to charge the costs of an action 
brought for the now deft, by pltfs. as attorneys, 
at one sum in the lump, altliough the costs in that 
action had been taxed at that sum as between 
party <fe party. — Drew v. Clifford (1825), 2 
C. & P. 69 ; Ry. & M. 280 ; 171 E. R. 32, N. P. 

Annotations : — Consd. Re Osborn v. Osborn, [1913] 3 K. B. 

862. Refd. Ivlmoy v. Marks (1847), 16 M. & W. 843 ; 

Halph r. Oiisoy (1857), 7 E. & B. 578 ; Plgot v. Cadman 

(1857), 1 n. & N. 837. 

1518. Attendances.] — If, in an action for 

an attorney’s bill, it ai)pear tliat pltf. in his bill 
charges for specific attendances on particular 
days ; &, besidc's that , charges a further sum for 
several attendances. Tiie judge at the trial will 
direct the jury to deduct this latter sum from the 
amount of the bill. — R ownson v. Earle (1829), 
as reported in 4 C. P. 44 ; 172 E. R. 600, N. P. 

Annotation: — Mentd. Vausaudau v. Browno (1832), 9 Bing. 

402. 

1519. .] — Nokes V. Warton, No. 

1520. — - charge in a solr.’s bill 
“ for attending a gi'eat many times ” is too vague 
& on taxation the charge will be disallowed. — Re 
Pender (1817), 10 Boav. 390 ; 2 Now Pract. Cas. 
343 ; 10 L. T. O. S. 49 ; 50 E. R. 632. 

Anno at ion : —Apia. Rr 'I’jlleard (1863), 32 Bcav. 476. 

1521. Costs paid on behalf of client.] — 

In an action on an attorney’s biU it appeared tiiat 
in the bill of costs dehvered to deft, were several 
items for briefs delivered to, & consultations with, 
a barrister, but no fees stated. At the end of the 

bill, however, was one item, “ Paid to Mr. his 

fees, £43 168.” In the same bill was also the follow- 
ing item — ” Yourself against Barland, paid costs 
herein, £4 12s. 2d.” On plea of “no signed bill 
delivered ” : — Held: these items were insulTicient, 
& they rendered the whole bill bad, & the verdict 
ought to be entered on that issue for deft. 

The manner in which the bill was made out 
rendered it a bad bill within the statute, for no 


PART VI. SECT. 4, SUB-SECT, 6.— D. 

g. General rule.]- In preparing a bill 
of costs whether for parly & party 
or solr. & client costs the proper 
method, even where more than the 
tariff fee with respect to an Item is 
asked for under Rule 21. Is to include 
In each of the Items of the Schedule 
which apply to the blU all of the work 
done under that head & ask for a 
fee appropriate tlioreto. — Re McKay 
(Alta.), [1026] 3 W. AV. R. 497.— CAN. 

h. Duty to specify items — Immp sum 
for costs of action insufficient. ]— A 


solr. made a block charge of $1,400 
for his services, time, & expenses : — 
Held : It should be resolved into details 
& taxed in Items. — Re Mowat (1890), 
17 P. R. 180.— CAN. 

k. .] — GirNPY V. JoHX* 

BTON (1912), 23 O. W. R. 101: i 
O. \V. N. 121 ; 12 D. L, R. 71.— CAN. 

.] — Soirs. Act, R. S. O. 

1897, c. 174 (now 2 Goo. 6, o. 
28), is not ooinplied with by the 
delivery of a hill of costs, charges, & 
dlshursemonts, in which the amount 
charged for each service is not stated. 


but a lump sum charged ; & pltf. 

cannot succeed in an action for the 
amomit of a bill so framed, though 
delivered more than one month before 
action. — GOUI.D v. Fkrouson (1913), 
29 O. L. R. 161 : 4 O. W. N. 1493.— 
CAN. 

m. .] — Where servioes 

are rendered In different matters, the 
client is entitled to have a bill which 
shows how much the solr. claims In 
each matter — in substance a separate 
bill for each matter ; & disbursements 
must — unless in special cases — be kept 
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one by looking at it could advise the client whether 
it was taxable or not (Pollock, C.B.). — Page v . 
Watkins (1861), 10 L. T. O. S. 612, N. P 

1622. “ Extra costs.’^ — Pigot v . Cabman, 

No. 1289, ante. 

1628. Lump sum by way of commission — 

For collection of rents.] — In the absence of a 
special agreement, solrs. cannot charge a lump 
sum by way of commission for the collection of 
rents in their bill of costs, as if the work is pro- 
fessional, items must be dehvered, & if non-pro- 
fessional, it cannot bo charged in the bill. — Tie 
Shilson, Coode & Co., [1904] 1 Ch. 837 ; 73 
L. J. Ch. 541 ; 90 L. T. 641 ; 62 W. R. 550 ; 20 
T. L. R. 418. 

1624. Notwithstanding agreement to pay 

lump sum.] — ;Where an attorney agrees with his 
client to receive a gross sum & costs out of pocket 
in lieu of costs to be incurred, the bill is neverthe- 
less taxable ; & therefore the delivery of a bill 
containing a charge of £50 for business done, the 
particular items being left in blank, & only those 
carried out in figur*es which consisted of actual 
disbursements, is not such a “ delivery of a signed 
bill” as is contemplated by Solicitors Act, 1843 
(c. 73), s. 37. — PniLBY v. Hazle (1800), 8 C. B. 
N. S. 047 ; 29 L. J. C. P. 370 ; 2 L. T. 433 ; 7 
Jur. N. S. 125 ; 141 E. R. 1.320 ; sub nom. Piiilley 
y. Hayle, 8 W. R. Oil. 

Annotationa .Wilkinson v. Smart (1875), 33 L. T. 

573. Refd. Bush’s Exors. v. Martin (1863), 9 Jur. N. S. 

851. 

1525. .] — A solr. cannot recover for 

professional charges where a certain sum has been 
agreed on, without delivering a signed bill of costs 
pursuant to Solicitors Act, 1843 (c. 73), s. 37. 

A firm of solrs. had delivered a bill in which the 
business done was specified in six items : £25 was 
put down opposite one itimi, & tiu*re stated to be 
the agreed amount of costs; no sum was opposite 
the other items. In an action for the amount 
claimed in the bill : — Held : no sufficient bill had 
been delivered under Solicitoi-s Act, 1843 (c. 73), 
s. 37, & a rule to enter a non-suit made absolute. — 
Wilkinson v. Smart (1875), 33 L. T. 573 ; 24 
W. 11. 42. 

Annotation : — Apld. BJako V. Ilummcll (1884), 51 L. T. 430. 

Delivery of items on taxation.] — See Nos. 

2291, 2292, post. 

1526. Instructions for brief — Summary of 

work done.] — Sungsby v. A.-G., No. 1483, ante. 

1627. Objection that item not specified — How 
pleaded.] — An objection to an attorney’s bill that 
the items are too general must be taken by a plea of 
no signed bill delivered. — J ones v. O’IIaue (1840). 
13 L. T. O. S. 99. 

H. Inclusion of Party and Party Costs. 

See Solicitors Act, 1843 (c. 73), s. 37. 

1628. Must be Included — Though already paid.] — 
Waller v. Lacy, No. 1479, ante. 

1529. .] — Under an order that the 

costs, charges & expenses of a retiring liquidator 
should be taxed & provided for, he carried in a bill 
showing disbursements «& professional charges in 
separate columns. Amongst the latter he included 
& gave credit for two bills of party & party costs 
which had been taxed some time previously & paid 


to him by a third party. The registrar, on the 
ground that they had already been paid, struck 
out these items, with the result that the total 
amount of the costs was diminished. lie pro- 
ceeded to tax the bill on the footing that it must 
bo treated as a whole & the disbursements & pro- 
fessional charges added together ; & he thus 

reduced it by more than one-sixth. Items for 
drawing the bill of costs & attending the taxation 
wei*e accordingly disallowed : — Held : the bills 
for party & party costs were properly included, & 
ought not to have been struck out of the bill ; & 
for the purpose of ascertaining whether one- 
sixth had been taxed off the bill the amount of the 
professional charges only, omitting the disburse- 
ments, must be taken into consideration. — Re 
Mercantile Lighterage Co., Ih’d., [1906] 1 
Ch. 491 ; 75 L. J. Ch. 171 ; 04 L. T. 405 ; 54 W. R. 
389 ; 22 T. L. R. 250 ; 50 Sol. Jo. 240. 

Annotation : — Consd. Cobbett v. Wood. [1908] 2 K. B. 420. 

1530. .] — Pltfs. had acted as solrs. for 

deft.’s wife on a petition by her in the High Ct. 
for a judicial separation. The petition was dis- 
missed but deft, was ordered to imy the costs as 
between party & party, & accordingly pltfs. 
delivered to him a bill of party & party costs. 
That bill having been taxed, deft, paid lo pltfs. the 
amount allowed upon the taxation. Pltfs. then 
delivered to deft, a bill in respect of the extra 
costs of the proceedings on the petition as between 
solr. <fc client, which bill did not contain the items 
allowed in respect of party & party costs. This 
bill not being paid, pltfs. sued deft, for the amount 
of it as for necessaries supplied t o the wife : — Held : 
the bin was not a sufficient bill within Solicitors 
Act, 1843 (c. 73), s. 37, & therefore the action was 
not maintainable. 

I can see no reason wliy a solr.’s bill may not be 
delivered in parts, or why successive bills, respec- 
tively showing the costs due down to a certain date, 
or including particular groups of items, may not be 
delivered, provided that it clearly appears that 
they arc all really parts of one bill (PIjETCHER 
Moulton, L.J.).— Cobbett v. Wood, [1908] 2 
K. B. 420 ; 77 L. J. K. B. 878 ; 99 L. T. 482 ; 24 
T. L. R. 015 ; 52 Sol. Jo. 517, C. A. 

Annotations: — Refd. Tie Osborn Sc Osborn, [1913] 3 K. B. 

862 ; Abrahams v. Buckley, [1924] 1 K, B. 903. 

1531. .] — -A firm of solrs. had acted for 

a client in a successful action. They delivered a 
bill of costs as between party «fc pai’ty to the 
unsuccessful party which, after taxation, was paid. 
Tliey afUTwards, upon a request from their client 
to send in a bill of solr. & client costs, delivered to 
him a bill which included all the items already 
included in the bill of party & party costs. The 
client then took out a summons asking for an order 
that the biU, so far as it related to solr. & client 
items, & in so far as the items had not been allowed 
on taxation & paid by defts., should be referred to 
the master to be taxed ; which summons was 
dismi.ssi'd : — Held : the solr. &; client bill as 
delivered properly included the parly & party 
items that had formed the subject of the bill 
previously delivered to the opposite party, & that 
the summons asking for a separate taxation of the 
solr. & client items was rightly dismissed. — 
Re Osborn & Osborn, [1913] 3 K. B. 862 ; 83 
L. J. K. B. 70 ; 109 L. T. 506, C. A. 


separate from fees.- -Re SoLicrror 
[1923] 3 D. L. R. 882 63 O. L. R. 34 

— CAN. 


n. •] — A bill of costs 

setting forth a large uumbor of items, 
but making one lump charge only for 
the whole, & containing also a genercU 
charge without items, is not in com- 


pliance with Law Practitioners Act, 
1882, B. 27, & cannot be sued on by the 
solr. — POWNALL V. STANUiY (1903), 
22 N. Z. L. K. 922.— N.Z. 


PART VI. SECT. 4. SUB-SECT. 6.~E. 

o. ZiCUers between aoKciior c£- fl£ffn,(.] 


— Necessary letters between a solr. 
& his agent on the business of the 
cause are taxable as between party Sc 
party, whether the agent resides In the 
ooimty town of the county In which the 
solr. resides, or in another county, or 
In Toronto. — Aonkw v. Plxtnkktt 
(1883), 9 P. R. 4 56. — CAN. 
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Sect. 4 . — Bill of iosls: Sub-sect. 5, F. (a) (b) i., 

if., in., ii\. V., vi. <£: vii.] 

F. Diahursements. 

(a) In General. 

See Solicit-ors Act, 1843 (c. 73), s. 37. 

1632. Meaning ol “ disbursements ** — Actual 
payments before delivery of bill.] — Sadd 
Griffin, No. 1558, posi. 

See, now, R. S. C., Ord. 55, r. 27 (20 a) ; Nos. 
1558-1503. post. 

1633. Distinction between professional & non* 
professional disbursements — Professional disburse- 
ments included in bill — Non-professional in cash 
account.] — The costs of taxation depend on 
whether one*sixth is taken off the bill of costs ; 
& to determine this, a distinction is to be made 
between strictly professional charges & disburse- 
ments & independent cash payments. 

Such payments as a solr. may make in the due 
discharge of his duty which he has undertaken as 
solr., whether the client furnish him with the 
money for the pmpose or not, ought to be allowed 
him as professional disbursement.s, such as fees 
to officers of ct. & counsel, etc., but pajunents 
which the solr. is not bound to make, such as 
purchase-money, interest thereon, etc., are not 
within the rule, & ought properly to be charged 
in a cash account ; & such latter payments are 
not to be affected by the existc-ncc or non-existence 
of a cash account for other purposes. 

Where, therefore, a solr. paid a bill of costs 
for which his client, in an action for which the 
client had employed another sok., had become 
liable: — Held: tlie sum so paid, not being paid 
in performance of the solr.’s jiiofessional duties, 
nor in his professional character, ought not to be 
allowed as a disbursement in the bill of costs ; 
& it properly formed an item of a cash account. — 
Re Remnant (1849), 11 Beav. 003 ; 18 L. J. Ch. 
374 ; 14 L. T. O. S. 2(55 ; 50 B. K. 910. 

Apid. lie Buckwell & Borkeley, [15*021 2 Ch. 

590. Consd. lie Kingdou & Wilfou, [15)02] 2 Ch. 2J2. 

Distd. lie Fletcher Si Dyson, [1903] 2 Ch. 688. Apld. lie 

Blair & Oirlinsr, 11906] 2 K. B. 131. Censd. Browne r. 

Barber, [1913] 2 K. B. 553. Refd. He llalRh (1849), 12 

Beav. 307 ; Re Banil) (1889), 23 Q. B. D. 5 ; lit .Seal, 

Ex p. Crickett (1893), 37 Sol. Jo. 685. 

Disbursements entered In separate column from 
professional charges .] — See R. 8. 0., Ord. 05, r. 19, 
H, Appendix N. 

(6) What Disbursememts may or may tioi be 
included in 

i. Counsel’s Fees. 

See Solicitors Act, 1843 (c. 73), s. 37. 

1634. Allowed .] — Re Remnant, No. 1533, ante. 

1636. Specifically paid by client.] — Moneys 

specifically paid by a client to his solr for counsel’s 
fees & stamps, as they wore requii-ed : — Held : 
properly included in the solr.’s hill in calculating 
the sixth on a taxation. — Re Metcabpe (1802), 
30 Beav. 40(5 ; 51 E. R. 940. 

Amwhtfinn : — Refd. lie Seal, Ex p. Crickett (1893), 37 Sol. 

Jo. 685. 

1636. .] — Devereux v. W^hitb & Co. 

(1896), 13 T. L. R. 52 ; 41 Sol. Jo. 07, C. A. 

Unpaid before bill delivered .] — See Suh-soct. 5, 
G., post. 

1637 Payments should specify cause — & each 
particular fee.]— (1) The taxation of the bill of 
costs of the agent of a solr., upon the footing of 
a special agreement requiring the master to depart 

PART VI. SECT. 4. SUB-SECT. 6.— 

F. (b) I. 

1684 1. Allou'td .] — In an action for 
the balance of n counsel fee of ?1,000 


from the ordinary rules of taxation, cannot be 
obtained upon petition. 

(2) An accoimt of aU the dealings & pocimiary 
transactions not connected with the bills of costs, 
cannot be obtained upon a petition for the taxa- 
tion of costs. The accoimt directed on petition 
being limited to moneys paid or duly appropriated 
towards satisfaction of the bills. 

(3) In general, a solr. cannot obtain the taxation 
of his agent’s costs without bringing the amount 
into ct. ; but, under special circumstances, that 
condition will be dispensed with or the amount 
limited. 

(4) Agent of a solr. held, by the irregularity of 
his conduct, to have discharged himself, & ordered, 
before taxation or payment of his bills, to deliver 
up all papers, etc., on an undertaking of the 
principal to rc-deliver them, as the ct. should order. 

(5) Payment in respect of counsels’ fees should 
specify the cause, & each particular fee. Pay- 
ments, except for stat(‘d & specific fees for parti- 
cular matters of business done or to be done, dis- 
approved of . — Re Smith (1841), 4 Beav. 309 ; 49 
E. R. 358 ; subsequent proceedings, sub nom. Re 
Smith, Fx p. Husband (1840), 9 Beav. 182, 342. 

Annotations : — As to (2) Distd. Cooper i\ Ewart (1847), 2 

Ph. 362. Consd. He Le Brajs'^eure & Oakley, [1896] 2 Ch. 

487. Refd. King r. Savery (1856), 25 L. J. Ch. 564 ; lie 

Osborne (1858), 27 L. J. Ch. 532. As to (4) Consd. 

Orifflths V. Griffiths (1843), 2 Hare, 687. 

ii. Payments of Debt, Costs, etc. 

See Solicitors Act, 1843 (c. 73), s. 37. 

1538. Payment of costs — Of former solicitor.] - - 
Re Remnant, No. 1533, ayiie. 

1539. To other side — No specific payment 

from client.] — Items of the costs taxed in two 
actions & i>aid by the attorney, <fc for which he had 
received no specific j>ayment from his client, are 
properly inserted in the bill of costs, & need not 
be in the ca.sh account. — H arrison v. Ward 
( 1835), 4 Howl. 39 ; 1 liar. & W. 353. 

Annotation : — Consd. He BciIhod (184 5), 9 Beav 5. 

1640. Payment of debt & costs —To other side — 
Sum received from client.] — W oollison r. Hodg- 
son, No. 2457, post. 

iii. Payments of Purchase- Money and, Interest. 

See vSoiicitors Act, 1843 (c. 73), s. 37. 

1541. Cannot be Included in bill .] — Re Kingdon 
& Wii-soN, No. 1551, post. 

1542. - Item for cash account — Existence of 
cash account for other purposes .] — Re Remnant, 
No. 1533, ante. 

iv. Payments into Court, Faymenis of Deposits, etc. 

See Solicitors Act, 1843 (c. 73), s. 37. 

1643. Payment Into court — Money received from 
client.] — I)oft. in a cause being advised to pay £48 
into ct., gave his attorney £50 for the pm-pose of 
making such payment, which was done. 'I’ho 
attorney afterwards delivered his bill to the client, 
not including the £48, & on taxation more than 
one-sixth was taken off. The attorney then 
claimed to add the £48, wliich woidd have made the 
deduction less than ono-sixth, stating that the 
item had been inadvertently omitted. Qu. : 
whether such item was chargeable as a disburse- 
ment by the attorney, but held, that, at all events, 
the attorney, not having treated it as a disburse- 
ment in maMng out his bill, could not claim to 
insert it as such for the purposes of the taxation. — 


for the HPrviccs of one of jitfR. (a firm 
of bari'lsterR & solra.) as coimsel for 
deft, at the trial of an Important 
actloji — Held : deft, had agreed to 


pay a fee of 81,000, & the charge was 
not unreasonable. — A xlan r. Danoer- 
FlEEt) (1911), 18 W. L. R. 184; 4 
Bask. L. R. 363.— CAN. 
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Hays v. Trotieu (1834), 5 B. & Ad. 1106 ; 110 
E. II. 1102 ; sub nom. Hays v. Trotter, Back- 
house V. Trottek, 8 Nev. & M. K. B. 174 ; sub 
nom. Hayes v. Trotter, 3 L. J. K. B. 01. 

Annotations : — Cossd. Franklin v. Featherfitonhangh (1834), 

3 Nev. Sc M. K. B. 779 ; lie Bedaon (1845), 9 Beav. 5. 

1544. Payment of deposit — As security for costs 
of discovery — Mere loan to client.] — Deposits paid 
by a solr. on behalf of his client as security for costs 
of discovery under R. S. C., Ord. 31, rr. 25, 26, 
& not repaid, are not disbursements witliin 
Solicitors Act, 1843 (c. 73), s. 37, & are not properly 
included in the solr.’s bill of costs. 

They should bo entered in the solicit/or’s cash 
account . — lie Buckwell & Berkeley, [1002] 
2 Ch. 596 ; 71 L. J. Ch. 713 ; 87 L. T. 215 ; 51 
W. R. 21 ; 46 Sol. Jo. 687, C. A. 

Annotation: — Distd. Re Grant, Buloraig, [1906] 1 Ch. 121. 

1545. On presentation of bankruptcy 

petition.] — In taxing a bill of costs under Solicitors 
Act, the taxing Master has no jurisdiction to 
substitute, for an item admittedly not chargeable, 
an item pi*operly chargeable but omitted from 
the bill ; for that in fact is altering the bill, which 
can only be done on a proper application to the ct. 
But he can correct an error in the casting of the 
bill, although it alters the amount, for that is 
not taxation, but arithmetic. 

But the £5 deposit paid into ct. under Bank- 
ruptcy Rules, 1886, r. 147, on the presentation of a 
bkpey. i)etition is, by r. 112 (1), of the same rules 
& the scale of costs thereunder, properly entered 
as a disbursenumt in a solr.’s bdl of costs, A does 
not fall within the, i)rincipl(‘ of lie Ihickivell tSc 
Jierkeley, No. 1544, ante— lie (Jrant, Bi'i.craio 
A tY)., [1006] 1 Ch. 124; 75 L. J. Ch. 106; 03 
L. T. 760 ; 54 W. R. 165 ; 22 T. L. R. 06 ; 50 
Sol. Jo. 06. 

1546. Fees to officers of court .] — lie Remnant, 
No. 1533, ante. 

V. Payments of Estate and Other Death Duties. 

Ncc Sohcitois Act, 1843 (c. 73), s. 37. 

See, yeneratty. Estate A Other Death Duties, 
Vol. XXL, p. 6, Nos. 11, 12. 

1547. Legacy duty.]— /iV Bedson, No. 1484, ante. 

1548. — — .] — The town agents of a country 
solr., in jJassing the accounts of an administrator, 
])aid four sums amounting to £11 8.s’. 6d, at the 
Stamp Office for legacy duty A stamps. These were 
included by the country solr. iu his bill of fees A 
disbursements, but uoon taxation they w'crc struck 
out, by which the bill W’as reduced more than 
one-sixth. Upon a petition askmg for liberty to 
except to the taxing master’s certificate : — 
Held : the payment for legacy «luty A stamps 
could only be made as agent, A it was not a pro- 
fessional disbui-seincnt, A ought to be inserted 
in the cash account, A not in the bill of fees A 
disbursements . — Re Haigh (1849), 12 Beav. 307 ; 
19 L. J. Ch. 79 ; 15 L. T. O. S. 129 ; 14 Jur. 340 ; 
50 E. R. 1079. 

Annotations : — Distd. Re Lamb (1889), 23 Q. B. D. 5. Consd. 

Re Kingdon & Wilson. [1902] 2 Ch. 24 2. 

1549. Probate duty.] — Re Bed, son, No. 1484, 
ante. 

1550. .] — payment for probate duty 

made by a solr. on behalf of lii.s client is a “ dis- 
bursement ” within Solicitors Act, 1843 (c. 73), 
8. 37, A is properly included iu his bill of costs. — 
Re Lamb (1889), 23 Q. B. D. 6 ; 58 L. J. Q. B. 4.55 ; 
37 W. R. 506 ; 5 T. L. R. 471. 

Annotation : — Overd. Re Kingdon & Wilson, [1902] 2 Ch; 

242. 

1551. Estate duty.] — (1) A payment for estate 
duty made by a solr. on behalf of his client ought 


not to be included in his bill of costs as a “ dis- 
bm-semont ” within Soheitors Act, 1843 (c. 73), 
s. 37. 

(2) Upon a purchase, is not the purchaser’s 
solr. bound to attend the completion A pay the 
purchase-money before he can get the conveyance 
A yet he cannot include the purchase-money in his 
bill as a professional disbursement (Cozens- 
Hardy, 1.1. j.). — Re Kingdon A Wilson, [1902] 
2 Ch. 242 ; 71 ].. J. Ch. 604 ; 86 L. T. 639 ; 50 
W. R. 533 ; 18 T. L. R. 588 ; 46 Sol. Jo. 602, 
C. A. ; revsg. S. C. sub nom. Re K. A W., 46 Sol. Jo. 
410. 

Annotations : — Distd. Re Grant, Bulcraig, [1906] 1 Ch. 124. 

Retd. Re Buckwell & Berkeley, [1902] 2 Ch. 696. 

vi. Payments of Stamp Didies. 

See Solicitors Act, 1843 (c. 73), s. 37. 

1552. Money specifically paid by client for.] — Re 
Metcalfe, No. 1536, ante. 

1553. Duty payable on registration of company — 
On amount of nominal share capital — Item for cash 
account.] — A payment by a solr., who is instructed 
by the promoter of a co. to act for him in relation 
to the formation A registration of the co., under 
the Companies Acts, of the stamp duty payable 
on the registration of tlie co., on the amount of 
its nominal share capital under Stamp Act, 1891 
(c. 39), s. 112, as extended by Finance Act, 1899 
(c. 9), s. 7, ought not to be included in the solr.’s 
bill of costs as a “ disbursement ” within Soheitors 
Act, 1843 (c. 73), s. 37, but should be entered in the 
cash account. — Re Blair A Girling, [1906] 2 
K. B. 131 ; 75 J>. J. K. B. 624 ; 94 L. T. 873 ; 
54 W. R. 549 ; 22 T. L. R. 547 ; 60 Sol. Jo. 500, 
C. A. 

vii. Other Disbursements. 

See Solicitors Act, 1843 (c. 73), s. 37. 

1554. Money received from clients for specific 
disbursements.] — If a client in the coui*8e of a cause 
advances money to liis attorney for sp(‘cific dis- 
bursements in the cause, those dishiu^^ements 
mu.st neverth(*less bo included in the bill of costs. 
Therefore, where, upon taxation, a sum was 
deducted less than one-sixth of the amount of the 
bill d(4 ivc'ied, including those disbursements, the 
ct. ordered the client to jiay tlie costs of tlie 
taxation. — Hindle v. Shackleton (1809), 1 Taunt. 
536 ; 127 E. R. 942. 

Annoiaium ConBd. Rc Bedson (1846), 9 Beav. 6. 

1555. Professional fees paid on behalf of client — 
Expense authorised by client.] — A jiarty attached 
for contempt in an ecclesiastical ct. employed a 
common law attorney to procure liis discharge. 
At’ the time of doing so, he ascert ained, in company 
with the attomej', what the costs in the ecclesi- 
astical ct. would probably amount to, A authorised 
him to employ a proctor A to pay wdiat might be 
necessary. The attorney employed a proctor 
who did the business reciuired A settled with the 
adverse pi’octor, wliose charges on that occasion 
were objected to A reduced. The attorney paid 
the bill of the proctor retained by him, having first 
examined the charges A had them inspected, 
though not regularly taxed, by the taxing officer 
of the ecclesiastical ct., who thought them reason- 
able. He afterwards delivered his owm bill to the 
client, containing items amoimting to £9 for his 
own charges A £14 for the proctor’s A other charges 
in the ecclesiastical ct. The master taxed off £2 
from the former items but declined taxing the 
latter ; A he included the whole in his allocatur : — 
Held: (1) the costs in the ecclesiastical ct. were 
properly included in the bill as disbursements by 
the attorney ; (2) under the circumstances it was 
not necessary to refer them back to the master 
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Solicitors. 


Sect. 4 . — Bill of costa: Sub-sect. 6, F. (6) m., <£: O, 
&H.; sub-sect. 6.] 


for taxation. — P ’ranklin v. Featiierstonhaugh 
(1834), 1 Ad. & El. 475 ; 3 Nev. & M. K. B. 779 ; 
3 L. J. K. B. 163 ; 110 E. R. 1289. 


Ar^iiaiianB : — As to (I) Consd. lie Bedson (1815). 9 Beav. 5. 
Sefd. Ite Bemuant (1849), 18 L. J. Ch. 374. 


1666. Payments made to witnesses — Allowances 
received as agent for client.] — Where an attorney 
for a prosecution receiv'es the allowance by the 
county for the witnesses’ expenses he does so as the 
agent & not as the attorney of the prosecutor. He 
has not therefore any right to include the pay- 
ments made to the witnesses as disbursements on 
behalf of liis client, though lie gives credit for the 
receipt of the same sum. Nor will be be allowed 
to charge him with any yjayments made to the 
^tnesses beyond those allowances, unless there 
be an express authority or sanction for such on 
the part of the prosecutor. — Edkins v. Jackson 
(1844), 2 L. T. O. S. 312 ; 8 J. P. 50. 

1657. Items incurred on special Instructions — 
Solicitor acting for local authority.]— In taxing a 
bill between soh’. & client under Solicitors Act, 
1843 (c. 73), s. 37, the taxing master must allow 
disbursements for items meurred on the client’s 
special instructions, for which the usual charges 
are made, even though that client is a local autho- 
rity. 


The question whether the items arc expenses 
that ought to be allowed as between the local 
authority the ratepayoi’s does not arise on such a 
taxation, but is a matter for the auditor under 
Public Health Act, 1875 (c. 55), ss. 247, 249.-— Re 
Porter, Amphlett & Jones, [1912] 2 Ch. 98 : 
81 L. J. Ch. 541 ; 107 L. T. 40 ; 50 Sol. Jo. .521. 

London agent’s charges — Whether county solicitor 
entitled to treat as disbursement — As against 
client.]— No. 2174, post. 


in letter insufficient — R. S. C., Ord. 65, r. 27 (29 a).] 

— Re Hildbsheim, No. 1559, ante. 

1561. Fees paid before commencement of 

taxation.]— By R. 8. C., Ord. 65, r. 27 (29a), in 
taxations under above Act, of a solr.’s fees, charges 
& disbursements, no such disbursements shall be 
allowed which have not been actually made before 
delivery of the bUl of costs, unless the bill shall 
expressly state that they have not been made, & 
shall set out the unpaid items of disbursements 
under a separate heading in the bill, in wliicli case 
they may be allowed if they are actually made 
before the conmiencement of the proceedings in 
which the taxation takes place & are made in 
discharge of an antecedent liability of the solr., 
including counsel’s fees, properly inciu’rod on be- 
half of the client : Provided that if the proceedings 
for taxation shall have been commenced by the 
client or a third party, paj^ents made by the soh*. 
pending such proceedings in discharge of any such 
antecedent liability so set out in the bill, including 
counhel’s fees, may bo allowed if actually made 
before the commencement of the taxation. 

A solr. issued a specially indorsed writ & a sum- 
mons for judgment against his client upon a bill 
of costs. On Mar. 23, 1921, an order was made 
imder Ord. 14 that the bill should be referred to 
the master to be taxed pursuant to above Act 
& that the solr. should bo at liberty to sign judg- 
ment against the eUent for the amount found due 
to the solr. by the masP'r’s allocatur. The bill 
expressly stated that certain fees to counsel had 
not been paid, & those foes were set out under 
a separate heading in the bill as indicated by 
R. 8. C., Ord. 65, r. 27 (29a). On Apr. 1, 1921, 
the fees were paid. On Apr. 0, 1921 , the taxation 
commenced. The client objected to the fees being 
allowed as disbursements, <fe the taxing master 
uphold the objection : — Held: the order of Mar. 


G. Unpaid Items. 

1558. Taxation under Solicitors Act, 1843 (c. 73), 
s. 37 Whether solicitor entitled to include unpaid 
items— Counsel’s fees.]— For the puritose of taxa- 
tion of a solr.’a bill under above Act, “ disburse- 
ments ” means actual payments before delivery 
of the bill, & any sums claimed in tlie bill as dis- 
bursements, e.g. fees to couusel, which have not 
been paid before its delivery, must be disallowed.— 
8add V. Griffin, [1908] 2 K. B. 51 0 ; 77 L. J. K. B. 
775 ; 99 L. T. 502 ; 24 T. 1.. R. 715 ; ,52 Sol. Jo. 
5()7, 0. A. 

Amiotahnns ; — Distd. l?e Eden, Watkins v Eden. [1920] 2 

K. B. .133 Consd. .Smith v. Hovvoa, [1922] 1 K. B. .590. 

IJ91 Ilddcshcim, 

See. now, R, 8. C’., Ord. 05, r. 27 (29 a). 

1669. Printers’ charges.] — A 

solr. deUvered to his client his bill of costs, together 
with an accompanjung letter. I’lie bill included 
certam items of disbursements in respect of counsel’s 
fees A printers’ charges which had not then been 
paid by the solr., A the.se item.s were not set out 
under a separaP^ heading in the bill, but included 
among the other iteuis in order of date. The 
letter stated that the unpaid items consisted of 
counsel s fees & printers’ charges of which it gave 
the respective totals : Held : even assuming that 
the letter could be read as part of it, the bill did 
not set out such unpaid items or disbursements 
under a ^parate heading m the bill” within 

Hildesheim, 

[1914] 3 K. B. 841 ; 84 L. J. K. B. 1 ; m L T 
749 ; 58 Sol. Jo. 687, C. A. 

1560. Necessity to set out unpaid Items under 
separate heading In bill — Reference to unpaid Items 


23 represented the result of two proceedings : 
{a) a summons for judgment by the solr. ; (6) a 
summons by the client for taxation of the bill 
under above sect. ; therefore ” proceedings for 
! taxation ” had been ” commenced by the client ” 
within R. 8. C., Ord. 65, r. 27 (29a), & conse- 
quently that tlie taxing master had power to allow 
the fees. — 8mitii r. ilowjis, [1922] 1 K. B. 590; 
91 L J K. B. 388 ; J2(> J.. T. 025 ; 66 Sol. Jo. 
307, C. A, 

1562. Taxation under Solicitors Act, 1860 (c. 127), 
s. 28 — Counsel’s fees.] — For the purpose of taxa- 
tion of a solr.’s bill under above sect. ” costs, 
charges, & expenses ” may include fees to counsel 
w'hicli have not been paid before the delivery of 
the bill or the commencement of the taxation. 

A lady was involved in litigation with certain 
moneylenders. Her son was finding the money 
for the costs tlieroof. The lady & her son were 
being advised by different soh-s. The son’s solr. 
prepared the brief in the litigation & the lady’s 
solr, perused & approved it. The litigation was 
settled, & tlie lady recovered certain property. 
Uer soil*, tjien apjilied for a charging order on the 
property recovered for his costs, charges, & ex- 
penses, obtained by consent an order that bis 
bill of costs as then delivered should bo taxed & 
an undertaking that the amount found due should 
be paid. The bill of costs contained (a) a sum 
for counsel’s fees which had not then been paid, & 
(6) a sum for preparing the brief in the litigation. 
Upon taxation of the bill : — Held : the counsel’s 
fees, which were paid during the taxation, should 
be allowed as costs, charges, & expenses, though 
not paid before the commencement of the taxa- 
tion, but that the sum for preparing the brief 
shouldnot be allowed.—]^ Eden, Watkins v. Eden, 
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tl920J 2 K. B. 333 ; 90 L. J. K. B. 188 ; 123 L. T. 
184 ; 8vb nom. Eden v. Miller, 64 Sol. Jo. 357, 
C. A. 

Annotation: — Re!d. Goodchlld v. Roberts, [1925] 1 Ch. 592. 

1668. R. S. C., Ord. 65, r. 27 (29 a) not 

applicable.] — PItf. deposited two leases with resp., 
his solr., & by a written instrument charged his 
interest in the two messuages comprised therein as 
secm’ity for tlie repayment of certain sums ad- 
vanced to him by resp., «& for all costs, charges & 
disbursements incurred by him in an action for 
pltf. An order was made for an account of what was 
due to the resp. under the deposit & agreement. 
Various bills were dehverod, some of which were 
directed to be taxed & two were referred to be 
moderated. In one of these there were included 
as disbursements counsels’ foes to the amount of 
£22. These had not been paid, but there was no 
note to that effect, nor were they set out under a 
separate lieading in the bill in accordance with 
above regulation. The fees were in fact paid before 
the bill was submitted for moderation, & were 
ultimately allowed by the taxing master. On a 
summons by pltf. to vary the report of the taxing 
master : — Held : above regulation only applied to 
a taxation under above Act & according to Re 
EdeUy Watkins v. Eden, No. 15(52, ante, was held 
not to extend to a taxation of the costs, charges, 
& expenses of a solr. applying for a charging order 
under Solicitors Act, 1860 (c. 127) ; nor could it 
apply to the case of moderation of a bill which 
was not the same as taxation ; therefore there 
was here no taxation under Solicitors Act, 1813 
(c. 73), or otherwise, & the summons would bo 
dismissed with costs. — Goodciiii.d v. Roberts, 
[1925] Ch. 592 ; 95 L. J. Ch. 32 ; 133 L. T. 133 ; 
69 Sol. Jo. 621, 

II. Effect of Insufficiency of Some Items. 

1664. Whether solicitor entitled to recover on 
Items sufficiently stated.] — Waller v. Lacy, No. 
1479. ante. 

1565. — .] —Cook v. Gillaud, No. H8l, ayitc. 

1566. — .| PiooT i;. (Jadjian, No. 1289, aide. 

1667. — .] - Haigh V. OusEY, No. 1482, ante. 

1668. — .] -Pilgrim v. Uirsciifeld, No. 1470, 
ante. 

1569. -.] —Blake v . Hummel (1884), 1 Cab. 

& El. 345 ; 51 li. T. 430 ; 1 T. L. K. 22. 


Sub-sect. 6. — Amendments and With- 
drawals. 

1670. Whether leave of court essential — Addition 
to charges.] — Re Waltiors, No. 1587, post. 

1671. Substitution of chargeable for non- 

chargeable items.] — Re Grant, Bulcraiq & Co., 
No. 1545, ante. 

1572. When charges reduced or Increased.] 

— (1) In an action by a solr. for work done the 
particulars wore described as having been delivered 
to defts. in a signed bill of costs more than a month 
before action brought. Defts. denied liability, & 
also relied upon the fact that pltfs. had dehverod 
a prior biU of costs for a less amount. The jury 
foimd for pltf. on the question of liability, & 
a verdict was entered for him, but leave was 
refused to caiTy in the second bill for taxation. 
On appeal : — Held : pltf. was not boimd by the 
fimt bill delivered, & although, by reason of the 
proviso in Solicitors Act, 1843 (c. 73), s. 37, in the 


absence of special circumstances, there could be 
no reference to taxation under that Act after 
verdict, the ct. had jurisdiction to refer the matter 
to a taxing master, who would bo entitled to take 
both bills into his consideration in arriving at the 
amount for which judgment should be entered. 

I am far from saying that defts. have not shown 
a certain amount of authority for the proposition 
that the rule applied in the case of taxation under 
Solicitors Act, 1843 (c. 73), & the obligation on a 
solr. who has delivered a bill of costs to obtain 
leave before he can bring in a second bill for taxa- 
tion, is a rule applicable not only in the case of the 
second bill being a reduction of the amount claimed 
in the first, but also to the case where it increases 
that amount, ’rhat seems to mo to be right 
(VAuaHA.N Williams L.J.). 

(2) A solr. may amend hand fide his bill of costs 
at any time before an order of taxation has been 
obtained or taxation has boon tlireatened by the 
client. 

(3) Semble : although the taxing master, acting 
as a referee, would bring to bear upon the question 
the principles of taxation, yet all the principles 
applicable to taxation of a bill of cost.s would not 
necessarily apply, e.y. the rule that the solr. must 
pay the costs of taxation if one-sixth part of the 
bill be taxed off. — L umrden v. Siiipcote Land 
Co., [1006] 2 K. B. 433 ; 75 L. J. K. B. 605 ; 95 
Ij. T. 17 ; 54 W. R. 461 ; 22 T. L. R. 559 ; 50 
Sol. Jo. 499, C. A. 

1573. Powers of taxing master — Correction of 
arithmetical errors ,] — Rc Grant, Bulcraiq & Co., 
No. 1545, ante. 

1574. Amendment before delivery — Bill fully 
made out .] — Re Richardson, No. 1372>, ante. 

1575. Whether solicitor bound by bill as de- 
livered.] — (1) Delivery of an atl/orney’s bill is 
conclusive evidence against an increase of charge 
in a subsequent bill on any of the items contained 
in it : & strong presumptive c\ddence against any 
additional items. 

(2) If errors or real omissions in the former bill 
could be proved they ought to be allowed for 
{per (]UR.). — Loveridge v. Botham (1797), 1 
Bos. P.49; 126 E. R. 772. 

AnnoUilions : — As to {!) CODSd. Lurasdon v. ShJpcote Land 

Co. (1909). 7ft L. J. K. B. 6(i5. Reid. Re Walters (1845), 

1 New Pract. Cas. 288. 

1576. .] — (1) A solr. having delivered his 

bill, is bound by it, & the taxation must be on that 
bill ; he is not entitled, as of course, to reduce his 
demand, or to reserve the power of adding to the 
charges.. 

(2) A bill of costs was made out by C., a country 
soil-., against F. & A., also sobs., living in the 
country. A part of the business to which the bill 
of costs related had be<*n transacted by C. at the 
instance of B. & B., the agents in town of P. & A., 
He the p;iyment of the bill had been applied for by 
C. to both F. & A. & B. & B. : — Held : an order 
obtained ex p. by B- & B. for taxation of the bill 
was irr(‘gular & must be dismissed. — Re Carven 
(1845), 8 Beav. 436 ; 14 L. J. Ch. 372 ; 50 B. R. 
171. 

Annotations ; — As to (1) Consd. Re Chambers (1866), 5 New 

Hep. 298 ; Rc Orant Buleralg, [1900] 1 Ch. 124. Reid. 

JEe Holroyde Sc Smith (1881), 43 L. T. 722 ; Re Thompson 

(1885), 30 Ch. D. 441. 

1577. Bill paid.] — (1) Where payment of a 

bill of costs has been obtained by undue pressure, 
a taxation may be directed on proof of overcharge, 
without showing that such overcharges are so 
gross as to amount to fraud. 


PART VI. SECT. 4, SUB-SECT. 6. of costs, cannot send In a fresh bill 
p. Whether have of court essen- contalniiig additions, without the leave 

ti(u .] — A solr., having rendered a bill of the ct. ; & this should. bo obttiined 


upon an application for taxation. — 
VTTtv-riiTi’.Tw Stains v . Vautikb 
(1886), 4 N. Z. L. R. 394 (S.C.).— N.Z. 
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Solicitors. 


Sect, 4 . — Bill of costs: Svb-sects. 6&7. Sect. 5: 
Sub-sect, I, A.] 

(2) It is a “special cii*cumstance ” within 
Solicitors Act, 1843 (c. 73), where, on paying off a 
mtge., a solr. produces liis bill & insists on payment 
as a condition for immediate completion, though 
items ai‘e objected to, & a taxation wdll be directed 
after payment, if there are apparent overcharges. 

(3) A taxation at the instance of a mtgor. of the 
bill of the mtgee.’s solr., must bo as between the 
solr. «Sc his client, the mtgec. 

(4) Upon an application to tax a paid bill, the 
solr. wiU not be permitted to add to any under- 
charges contained therein, but the taxation must 
be had on the bill as delivered & paid . — Re Wells 
(1845), 8 Beav. 416 ; 14 L. J. Ch. 216 ; 5 L. T. 
O. S. 19 ; 9 Jut. 820 ; 60 E, R. 163. 

Annotaiionif : — As to (.1) Expld. Re Harrison (1847), 10 Beav. 
57. Refd. Re Stephen, Ex p. Bass (1848), 2 I'h. 5G2. 

1578. BUI intended as sketch or estlmate.]- 

(1) Where a solr. has delivered a bill he cannot 
afterwards amend it when he finds the client is 
about to refer it for taxation although the bill 
delivered w'as only intended as a sketch or estimate. 

(2) Where the solr. has a balance in his hands of 
his client’s money, &. on sending in his bill retains 
the amount of the bill, & sends a cheque for the 
balance, the retention of the cheque by tlie client 
will not be such a payment as is contemplated by 
Soheitors Act, 1843 (c. 73), s. 41, unless the client 
distinctly receive the payment as the balance of 
the account. 

(3) An order for the taxation of a solr.’s bill 
may be made ex p. after the expiration of one 
month from the delivery of it, but within twelve 
months . — Re Gattskell (1845), 1 l*h. 676; 14 
L. J. Ch. 450 ; 6 L. T. O. S. 29 ; 9 Jur. 909 ; 41 
E, 11. 752, L. C. 

Annotations : — Oenerally, Refd. Re Andrews (1853), 17 Beav. 
610; Rc Longhborougb (1857), 23 Beav. 439 ; Re Jones 
(1895), 73 L. T. 543, 

1579. Withdrawal of non-taxable Items.] 

Application of a soh*., after an order for taxation, 
to withdraw a non-taxable item from his bill, 
refused . — Rc Blakesley & Beswick (1863), 32 
Beav. 379 ; 8 L. T. 343 ; 27 J. P. 436 ; 9 Jur. 
N. S. 1205 ; 11 W. R. 656 ; 55 E. R. 148. 

1580. Request for memorandum of charges 

before business completed — DeUvery of blU.j ~ 
Re Smith & Son (1901), 45 Sol. Jo. 469. 

1581. Taxation under SoUcitors Act, 1843 

(c. 73) — Party & party taxation.] — Upon a taxa- 
tion between party <& party, the lull of costs may be 
added to or varied after it has been brought into 
the office, at any time before the taxation is con- 
cluded ; but the practice is different upon a 
taxation under above Act. — Davis v. Dysart 
(Earl) (1855), 21 Beav. 124 ; 25 L, J. Ch. 122 ; 
26 L. T. O. S. 84 ; 1 Jur. N. S. 1153 ; 4 W. R. 41 ; 
52 E. R. 805 ; on appeal (1856), 8 I)e G. M. & G. 
83, L. JJ. 

Annotations : — Apld. Sadd r. Gnffln, [1908] 2 K. B. 510. 
Refd. Cburton v. Ereweu (1807), 16 L. T. 171. 

1582. Bona fide amendments — Before order 

for taxation obtained — Or taxation threatened by 
cUent.] — Lumsden v . Sidpcote Land Co., No. 
1672, ante. 

1583. Rectification of mistakes & omissions.] — 

Loveridge V. Botham, No. 1676, ante. 

1584. .J — Pltf. had obtained an order for 


taxation of his solr.’s bill amounting to £399. 
The solr., with the mast-er’s permission, struck 
out certain items as having been inserted by mis- 
take. The bills were then taxed, & less than a 
sixth was taken off ; but, if the items struck out 
were included, then more than a sixth would have 
been taken off : — Held : as less than a sixth had 
been taxed off, pltf. must pay the costs of taxation. 
— Marshall v. Oxford (1832), 5 Sim. 456 ; 68 
E. R. 408. 

1585. .] — (1) By error & mistake, some 

items were omit^d from, & others undercharged 
& overcharged in, a bill of costs referred for 
taxation. On a petition by the exor. of the solr., 
liberty was given to insert the omitted items & 
increase those undercharged, but lie was not 
allowed to decrease the overcharges, & the costs 
of the application were ordered to be paid by 
petitioner. 

(2) Pending a taxation, both the solr. & client 
died, the reference was revived, «fc the taxa- 
tion continued between the representatives. — Re 
Wh ALLEY (1855), 20 Beav. 676 ; 52 E. R. 726. 

Annotations : — As to (1) Refd. /Vr Oraul, Bulcrnlg', [1906] 1 

Ch. 124. Gencralltj, Refd. He Waugh (1859), 29 Beav. 

666 ; Ite. Nicbolsun (1861), 30 L. J. Ch. 796. 

1586. .] — A solr. cannot, upon objection 

being taken to the cliarges made in a bill of costs 
delivered by him, withdraw it & substitute another, 
unless the charges objected to were inserted upon 
misrepresentation or by mistake or accident, & 
unless such circumstanci'S can be proved the 
original & not the substituted bill must stand 
for taxation . — Re Bolroyde & Smith (1881), 43 
L. T. 722 ; 45 J. P. 437 ; 29 W. R. 599. 

Annotatu>nji : — Consd. Re Shb‘l(\v (JS83). 27 Sol, Jo. 600. 

Distd. Re JOUCH, Er p. King (1886), 51 L. T. 618. Apld. 

Jte Ivollock (1887), 50 L. T. 887. 

1587. Clear & unequivocal proof of mis- 

take essential — Parliamentary agent’s charges.] — 
(1) After the delivery of his bill a solr. may sup]>ly 
an omission or corrt'ct a mistake, but there must 
be clear & unequivocal proof that it was a mis- 
take ; it will not do to deliver a bill of costs, &, 
if on taxation it is about to bo reduced more than 
ono-sixth, then to apply to aild to or increase 
the charges. 

(2) A solr. who employs a parliamentary agent, 
but acts in some instance by himself, & not through 
the agent-, c'annot be allowed to charge parlia- 
mentary agent’s fees iristoad of fees already 
charged in a delivered bill as a solr. 

(3) Mistakes & omissions in a solr.’s bill as to 
a parliamentary agent’s charges must bo clearly 
proved to be such before any correction can be 
allowed. — Re Walters (1845), 9 Beav. 299 ; 1 
New Pract. Gas. 288 ; 5 L. T. O. S. 342 ; 50 
E. R. 359. 

Annotations: — As to (1) Consd. Re Oraat, Buloriiig, [1906] 

1 Ch. 124. Generally, Refd. Re Shirley (1883), 27 Sol. Jo. 

600, 

1588. Whether withdrawal of original & delivery 
of amended bill permitted — For purposes of taxation 
— On overcharges being objected to — Client return- 
ing bill with suggested alterations.] — A solr. who 
has delivered his bill to the piTson chargeable 
therewith cannot afterwards avoid the taxation 
of the bill by withdrawing it «& delivering an 
amended bill, even though the person chargeable 
sent back the original bill, with suggested altera- 
tions which were partially acquiesced in. — Re 


1583 1. Rectification of mistakes d- 
omissions.] — Re O’Donohoe (1892), 
15 P. 11. 93.— CAN. 

q. Undertaking to receive lesser 
amount if bill substituted .] — On an 
npplleatlon to rofrr an attomey'g Mil 


to taxation, an annonded bill of costs 
was allowed to be substituted for the 
bill dc'liveroil to the client ; the at- 
torneys undertaking to receive In fall 
of their fees, charges, etc., the amount 
of the original bill or the amended bill 


as taxed, whichever might bo the least. 
—Re B. & S. (1872), 0 P. R. 18.— CAN. 

r. Whether vnthdrawal of original cP 
delivery of amended bill permitted— 
Ear purposes of taxation .] — A solr. had 
rendered two bills of costs to 
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Hkathbr (1870), 6 Ch. App. 694; 39 L, J. Ch. 
781 ; 18 W. R. 1079, L. J. 

AnnottUiona : — Apld. Re Holroyde & (1881), 43 L. T. 

722. Consd. fU Thompaon (1885), 30 Cli, D. 441. Apld. 
Re Jo^ (1886), 2 T. L. 11. 477 ; Re Kellook (1887), 35 
W R. 696. Oonsd. Re Wood (1891), 36 Sol. Jo. 127. 
Dlgtd. Re Neerus, [1895] 1 Ch. 73: Lumsden r. Shlpoote 
Land Co. (1906), 73 L. J. K. g. 665. Cpnsd. /ic Grant, 
Buloraiir, [1906] 1 Ch. 124. Reid. Re Ruatiell & Scott 
0885)762 L. T. 794 ; Sadd r. Grlffln (1908), 77 L. J. K. B. 
776. 


1689. BUI unsigned.] ~(1) A 

solr. cannot, after delivery of a bill of costs, & 
objection taken to the amounts of the charges 
therein contained, even though the bill bo un- 
signed, withdraw the bill from taxation, & sub- 
stitute another in which the charges are reduced. 

(2) Where a bill of costs has once been delivered 
the client acquires a right to have it taxed, k, the 
right to tax the original bill so delivered is not 
taken away if an amended bill is subsequently 
sent in. — Be Jonks, Ex p. Kino (1886), 54 L. T. 
048 ; 2 T. L. K. 477, D. C, 

1590. Mistake, misrepresentation 

or accident.] — Be Holroyde k Smith, No. 1586, 
ante. 

1591. — — On payment of costs up to date 

of substitution — Before order for taxation made.] — 

A solr., after delivering bis bill of costs, may, 
before being served with an order for taxation, 


withdraw it k substitute anotlier bill of a reduced 
amount . — Be Chambers (1865), 84 Beav. 177 ; 
5 New Rep. 298; 34 L. J. Ch. 292 ; 11 L. T. 
726 ; 11 Jur. N. S. 230 ; 13 W. R. 375 ; 55 B. R. 


602. 


AnnoUifiovs : — ExPid. Re Ilolroydo & Smith (1881), 43 
L. T. 722. Refd. Re Tliompsou (1886), 30 Ch. D. 411 ; 
Parker v. Blaukhoru, Newboulcl v. JUiIlwaril (1888), 39 
L. T. 906 ; Liiraadou r. Shipooto Laud IToperty Co. (1900), 


54 VV, R. 461. 


1592. Necessity for special circum- 

stances.] — Re Shirley (1883), 27 Sol. Jo. 600. 

1593. Condition reserving power to add to 
charges — VaUdity of.] — Re Carven, No. 1576, ante. 

1594. Condition reserving right to withdraw & 
alter — Must be fully & clearly stated to client — 
VaUdity of condition.] — A solr. may, when send- 
ing in his bill of costs to his client., reserve to him- 
self the right to witlidraw or alter it on condition, 
provided the condition is fully & clearly stated 
to the client ; but if the solr. has sent in Ids bill 
without any condition, or with a condition which 
he could not fau'ly impose, he cannot afterwards 
withdraw it or send in an amended bill. 

A firm of solrs., on being i)rossed by tlieir clients 
to send in their bills of cost, delivered a biU accom- 
panied by a letter saying that there' were certain 
charges which, owing to haste, had not been 
included in the bill, but that they were willing to 
accept a stated sum in full discharge, though if 
such sum was not paid within eight days, they 
reserved to themselves the right to withdraw the 
bill & deliver another. The clients, however, 
insisting on being furnished with the particulars 
of further charges, the solrs, wrote withdrawing 
the biU. The clients then obtained a comuion 
order for taxation of that biU, & for delivery & 
taxation of a further bill. On motion by the 


solrs., the judge discharged the common order 
on the gi’ound that no bill had been “ dohvered” 
within Solicitons Act, 1843 (c. 73), s. 37, but ordered 
the solrs. to deliver a bill witiiin fourteen days, 
such bill to be taxed. The soli’s., in piu’suance 
of that order, delivered a second bill, but of a 
considerably less amount than the first, whereupon 
the clients appealed to reverse that order k to 
have it declared that the bill to bo taxed was 
that first delivered: — Held: (1) discharging the 
last-mentioned order, the first bill was conditional, 
but the condition was one which a solr. could not 
impose on his client, k therefore the original 
common order for taxation must stand ; (2) the 
clients should under the circumstances, instead 
of obtaining the common order to tax, have 
obtained a special order on petition raising the 
question as to the right of the solrs. to withdraw 
their bill, they were therefore allowed no costs 
of the proceedings in the ct. below, but only the 
costs of the appeal. — Re Thomi'son (1885), 30 
Ch. D. 411 ; 55 L. J. Ch. 138 ; 53 L. T. 479 ; 34 
W. R. 112, C. A. 

Ann/iUitnma : — As to (1) Apld. Re Kellook (1887), 56 Ij. T. 
887 ; Re Wood, [1891] W. N. 203. Consd. Rc Cruul, 
Bulcraipr, [1906] 1 Ch. 124 ; Lumsden v yiiipcote Land 
Co.. [1906] 2 K. B. 433. As to (2) Apld. Rc WchBter, 
[18911 2 Ch. 102. Generally, Refd. Sadd v. Griffin, [1908] 
2 K. H. 510. 

1595. Scandalous & Impertinent matter In bill 
— Striking out — Jurisdiction of court to order.] — 

The general jurisdiction of the ct. to prevent pro- 
ceedings befoni it being made the vehicle of 
scandal or impertinence extends to a biU of costs 
delivered ; k, accordingly, entries in a bill of 
costs which contain scandalous matter will be 
ordered to be struck out. — Re Miller, Re French, 
Love v. Hills (1884), 54 L. J. Ch. 205 ; 51 L. T. 
853 ; 33 W. R. 210. 


Sub-sect. 7. — Taxation of Bill of Costs. 
Sec Sect. 5, post. 


Sect. 5. -TAXATION OF COSTS. 

Sub-sect. 1. — Jurisdiction op the Court, 

A. In General. 

Sec Solicitors Act, 1843 (c. 73). 

1596. Nature of jurisdiction — Threefold.] — In 
dealmg with solrs.’ costs, the ct. has a tlu’eefold 
jurisdiction. Fii-st, the statutory jurisdictiou 
conferred by Solicitors Acts. . . . Secondly, the 
ct. has, I apprehend, jurisdictiou to deal with 
sob’s.’ bills of costs under its general jurisdiction 
over the ollicers of the ct. . . . Thirdly, there re- 
mains the orilinary jurisdiction of the ct. in dealing 
with contested claims (Stirling, J.). — Re Park, 
Cole v. Park (1888), 41 Ch. D. 326 ; 58 L. J. Ch. 
128 ; 59 L. T. 925 ; affd. (1889), 41 Ch. D. p. 330, 
C, A. 

Annotathns Consd. Re Fosh. Bllbrough, Plaskitt & Foss, 
[1912] 2 Ch. 161. Refd. Re MiUor, Chapman v. Miller 
(]S89), .58 L. .1. Ch. 728 ; Lumsden v. Shipcote Land Co. 
(1906), 76 L. J. K. B. 665 : Re Osborn <fc Osborn, [1913] 
,3 K. B. 862 ; Re Palace Hestaurants, [1914] I Ch. 492 ; 
Jones V. Whltohousc, [1918] 2 K. B. 61. 


client — different In amount, but for 
the same business, the latter bill 
contttioinpr various Items not inserted 
In the first. On opplication by the 
client to tax the first bill ; — Jleld ; 
the solr. might amend It by adding 
all the omlfied items as set forth In the 
second bill . — Re H. H. T,, Ex p. 
Cooi’EK (1880), O, B, & F. 20, — N.Z. 

PART VI. SECT. 5, SUB-SECT. 1.— A. 

t. Solicitor ct’ client costs.] — An 
application for an order directing rogls- 


to tax ooste between solr. & client 
was refused, the tffiiof Justice stating 
that the question was duly cousideroci 
by the judges at the organisation of the 
Supromc Ct., & it was not thought 
advisable to regulate costs between 
solr. & client. — Boak r. MERchavts 
Mir. IVHUiiANCK Co., Cass. Dig., 2nd 
ed,. 677.— CAN. 

a. Senirity for costs — When ordered.] 
— 'J'he fact that a client, who has ap- 
dlod to have an attoniey s bill laved, 
s out of tho Jiirl.sdietion, Is not 


a sufficient gromid for an order for 
security for costs, but, upon special 
circumstances being shown, it may be. 
—Re A. B. (1874), 6 P. 11. 210.— CAN. 

b. Power of common law court .] — 
Whore an order is made for taxation of 
an attorney's bill, os between attorney 
&; client under 11.8. O. 1877. c. 140, s. 
49, a common law court has no imwor 
here, as It has In England, under 6 N 7 
Viet, c. 73, s. 4.3, to make a summary 
order for payment of the amount 
found duo from the client, except by 
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Sect. 6 . — Taxation of costa: Suh-sect. 1, A.^ B. & 

C. (g) .] 

1697. Whether existing apart from statute.] — 

The ct. has authority to refer an attorney’s bill 
for taxation, independently of 2 Geo. 2, c. 23, 
& 30 Geo. 2, c. 19. — Wilson v. Guttkridge 
(1824), 3 B. & C. 157 ; 4 Dow. & Ky. K. B. 736 ; 
2 L. J. O. S. K. B. 221 ; 107 B. R. 693. 

Aniwtaticms : — Dbtd. & N.F. Dagley v. Kentish (1831), 2 
B. & Ad. 411. Expld. Re Barker (1834), 6 Slm. 476. 
NJP. Ex p. Bowles’s Trustees (1835), 1 Bins:. N. C. 632. 
Dbtd. Doe d. Palmer v. Uoe (1835), 1 Har. & W, 339. 
Distd. Re Galtskell (1845), 6 L. T. O. S. 29. 

1598. .] — The ct. have no authority on the 

application of an attorney to refer the bills of 
another attorney for agency charges to the officer 
for taxation, as the words of 12 Geo. 2, c. 13, 
s. 6, take sucli bills out of the operation of 2 Geo. 2, 
e. 23, s. 23, <te leave attorneys when their bills of 
costs are the subject of dispute, to pursue their 
remedy in the ordinary manner. — Weymouth v. 
Knipb (1836), 3 Bing. N. C. 387 ; 5 Dowl. 495 ; 
2 Hodg. 280 ; 3 Scott, 764 ; 6 li. J. C. P. 61 ; 
132 E. R. 459. 

AnnnUdions : — N.F. Jones v. Bnberts (1837), 8 Sira. 397. 
Folld. Cardalo v. Bull (1843), 3 O. B. Oil. Expld. Sinltli 
V. Dimes (1849), 4 Exch. 32. Refd. Windsor t\ Herbert 
(1841), 5 Jur. 73 ; Billing v. Coppock (1847), 1 Exch. 14. 

1599. — - .] — Claiikson v. Pahker, No. 1341, 
ante. 

1600. Jurisdiction over solicitors as officers 

of court.] — The jurisdiction to tax bills of attorneys 
& solicitors as officers of the ct. subsisted long 
before the statute (Lord Eldon, C.). — Ex p. 
Arrowsmith (1806), 13 Ves. 124 ; 33 E. R. 241, 
I.. C. 

Anvoialwn Consd. Clarkson v. Parker (1838), 4 M. & W. 
532. 

1601. -The jurisdiction of this ct. 
& its authority to make such orders is independent 
of 2 Geo. 2, c. 23, & is founded in the necessary 
inherent control of the ct. over the conduct of 
its officers. — R. v. Bach (1821), 9 Price, 349 ; 147 
E. R. 115. 

Annotations; — Dbtd. & N.F. Dagloy r. Kentinh (1831), 2 
B. 4C Ad. 411. Mentd. B. v. Villers (1823), 11 Price, 575. 

1602. .] — An attorney having sued for 

the amount of his bill, which did not contain any 
item taxable by 2 Geo. 2, c. 23, deft., who had 
before tendered part of the amount, but objected 
to the rest as unreasonable, mov('d to have it 
referred to the master, on the ground of the 
general authority possessed by the ct. over its 
officers. The ct. refused to interf('re. — Dagley 
V. Kentish (1831), 2 B. & Ad. 411 ; 1 Dowl. 
330 ; 9 L. J. O. S. K. B. 183 ; 109 E. R. 1195. 

Annotations ; — Consd. Re Barker (1834), 6 Sim. 476. Folld. 
Er p. Bowles’s Trustees (l835), 1 Scott, 583 ; Doe d. 
Palmer v. Roe (1835), 4 Dowl. 95 ; Weymouth v. Knight 
(1830), 3 Scott, 761. Ezpld. & Distd. Williams v. 

Griffith (1840), 6 M. & W^ 32. Consd. Cowdell v. Neale 
(1856), 1 C. B. N. S. 332. 

1603. .] — lie Park, Cole v. Park, 

No. 1.596, ante. 

1604. -.] — lie Griffith, Egoar & 

Griffith (1891), 7 T. L. R. 209, D. C. 

1605. - — — .]— Re Foster, Barnato v. 

Foster, No. 1356, ante. 

1606. At common law.] — Independently 

of the statute as to taxation of costs, the ct. still 
retains power at common law to order bills 
generally to be taxed. — Anon. (1817), 2 Chit. 155. 
Annotations : — N.F. Dagley v. Kentish (1831), 2 B. & Ad. 

411. Beld. Clutterbuok v. Combes (1833), 5 B. & Ad. 400. 


1607. .] — The Ct. of K. B. does not 

exorcise any common law jurisdiction in taxing 
attorney’s bills. The ct., in the exercise of its 
statutory jurisdiction, refused to order an 
attorney’s bill to be taxed at the instance of a 
third person, where the client had before admitted 
the amount to be due, & declined taxing the bill ; 
such client having since become bkpt., & the 
application being made for the purpose of reducing 
ms claim so as to prevent his being a good petition- 
ing creditor. — Clutterbuok v. Combes (1833), 6 

B. & Ad. 400 ; 2 Nev. & M. K. B. 209 ; 110 E. R. 
8.38. 

Ainnoirt^ioTw:— Folld. Ex p. Bowles’s Trustees (1835), 1 

Blug. N. C. 032 ; Doe d. Palmer v. Roo (1835), 1 Har. & W. 

339. 

1608. .] — The ct. has no common 

law jurisdiction to order an attorney’s bill to be 
taxed. — Exp. Bowles’s Trustees (1835), 1 Bing. 
N. C. 632 ; 1 Hodg. 143 ; 1 Scott, 583 ; 131 E R. 
1261 ; sub nom. Rs Bowles’s Trustees, 4 L. J. 

C. P. 203. 

AnnotatUrn : — Apld. Re Rico (1837), 4 Soott, 416. 

1609. .] — The ct. has no power under 

Solicitoi s Act, 1843 (c. 73), s. 37, to direct taxation 
of a part only of a solr.’s bill of costs ; but the ct. 
has such a power by virtue of its inherent juris- 
diction & apart from statute. Taxation of part 
of an agency bill of costs may bo direct-ed upon 
the terms of payment into ct. by appets. of the 
whole amount claimed to be due by the agents. 
— Storer &; Co. V. Johnson (1890), 15 App. Cas. 
203 ; 60 L. J. Ch. 31 ; 62 L. T. 710 ; 38 W. R. 

756, n. L. ; varying S. C. sub nom. Re Johnson 
& Weatherall (1888), 37 Ch. D. 433, C. A. 

Annotations; — Consd. Re Park, Cole v. Park (1889). 41 Ch. 

D 326 ; Hold v. BurrowH. [1892] 2 Ch. 41.3. Distd. Re 

Osboru & OBborn, [1913] 3 K. B. 862. Consd. Re Foster, 

Barnato v. Foster, [1920] 3 K. B. 300. Refd, Jic Ward 

(1896), 65 L. J. Ch 59'). 

1610. Statutory jurisdiction.] — K. v. Bach, No 
1001, ante. 

1611. .] Wilson v. GurrERiDOE, No. 1507, 

ante. 

1612. ----.] Dagijsy V. Kentish, No. 1602, 
ante. 

1613. — .] Clarkson v. Parker, No. 1311, 
ante. 

1614. — Under Solicitors Acts.] — lie Park, 
Cole v. Park, No. 1596, ante. 

1615. .] — An originating summons 

was taken out by tlie beneficiaries under a will, 
as phis., against the administratrix with f he will 
annexed of testator as deft., asking to have a 
bill of costs of a solr., who had been employed by 
the administratrix in the administration of the 
estate, taxed. The administrat.rix, who was also 
tenant for life under the will, had paid the bill 
out of the trust property more than twelve months 
before the summons was takc^n out. Pltfs. alleged 
that the bill contained items wliich were not 
properly payable out of the trust estate, & that 
the solr. had notice of the breach of trust at the 
time when ho received payment. The summons 
was entitled in the matter of tlie solr. & in the 
matter of the estate, & was served on the solr. 
He was not, however, made a deft. : — Held : the 
ct. had no jurisdiction to refer a bill for taxation 
at the instance of third parties, except under 
Solicitors Act, 1843 (c. 73), &. as the bill had been 
paid more than twelve months before tlio summons 
was taken out, pltfs. were barred by sect. 41 of 


consent . — Re A. B. & C. D. (1879), 
8 P. H. 126.— CAN. 

c. Effect of submission to court's 
jurisdiction .] — Where the client obtains 
the order for taxation, ho thereby 
submits himself to the summary 


Jurisdiction of the ct., & should bo 
ordered to pay tho amount found to bo 
due to the solr . — Re Washington 
(1888), 12 P. R. 386.— CAN. 

d. To order personal represenia’ 
tioes of solicitor to have bill taxed,] 


This ct. has no authority to order tho 
personal reprosentatlvos of a de- 
ceased. Solr. to have his costs taxed, 
even though they are in possession of 
the client’s deeds. — Tuukington r. 
Kikrnan (1846), 9 I. Eq. R. 477. — IR. 
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that Act . — Re Jackson, Be Cottrell, Bough- 
ton-Leigh V. Boughton-Lbigh (1889), 40 Ch. D. 
496 ; 68 L. J. Ch. 387 ; 60 L. T. 689 ; 37 W. R. 
282. 

Taxation of part of bill of costs.] 

— Storeb & Co. V. Johnson, No. 1609, ante. 

1617. .] — Re Foster, Barnato v. 

Foster, No. 1356, ante. 

Proceedings for winding up company.] — 

See Companies, Vol. X., p. 815, No. 5309. 

B. Who May Exercise Jurisdiction. 

1618. Judge of High Court.] — Under Solicitors 
Act, 1843 (c. 73), references for taxation may be 
made by the Vice-Chancellors as well as by tlic 
Lord Chancellor & Master of the Rolls.— 
Carew (1845), 8 Beav. 128 ; 4 L. T. O. S. 310 ; 50 
E. II. 51 ; subsequent proceedings, 6 L. T. O. S. 
142. 

1619. .] — Jurisdiction of the Vice-Chan- 

cellor, \inder Solicitors Act, 1843 (c. 73), to order 
the taxation of bills of costs . — Re Howard (1815), 
8 Beav. 424 ; 50 E. II. 160. 

1620. Non - contentious business.] — Re 

Pollard, No. 1346, ante. 

1621. .] — An ordinary judge has no 

power to refer bills to taxation for business not 
done in any ct. The Ixird Chancellor &; Master 
of the Rolls only have such power. It is vested 
in them not merely as judges but in their particular 
capacities . — Re A Solicitor (1887), 52 J. P. 85; 
4 T. L. R. 146, D. C. 

In bankruptcy.] — See Bankruptcy, Vol. 

IV., pp. 518-520, Nos. 4715, 4710, 4742 ; Vol. V., 
p. 1057, No. 8042. 

1622. Chief clerk of Chancery Division.] — Re 

Argles (1880), 15 L. J. N. C. 0 . 

See, note, R. S. 0., Ord. 01, r. In. 

1623. District registrar — Liverpool or Man- 
chester.] — A registrar of the District registry of 
Liverpool or Manchester has no jurisdiction to 
make a common order for taxation of a bill of 
costs on an originating petition of coui’se . — Re 
PoRRETT, [1891] 2 Ch. 433; 00 L. J. Ch. 390; 
04 L. T. 752 ; 39 \V. K. 531 ; 7 T. L. K. 414, 
C. A. 

Annotation : — Consd. He .Stead, [1910] 2 K. H. VI.*?. 

1624. — - .J — Stead v. Smith, No. 2280, 

post. 

See, now, K. S. C., Ord. 35, r. Oa. 

C. In What Business Taxation Ordered. 

(a) In General. 

1625. Must be business transacted In professional 
capacity.] — Fenton v. Correia, No. 1317, ante. 

1626. .]—(!) The ct. will not refer to taxa- 

tion on attorney’s bill containing taxable item.s 
whore an action is brought upon it by his exor. 

(2) To give the ct. jurisdiction to refer a bill to 
taxation, the action must bo brought by an 
attorney on his bill, & the bill must contain 


taxable items. — Williams v. Griffith (1842), 10 
M. & W. 125 ; 2 Dowl. N. S. 281 ; 11 L. J. Ex. 
341 ; 152 B. R. 409. 

Annotation: — Aa to (2) Reid. Cowdell v. Neale (1860), 1 

C. N S 832 

1627. ^-^.]— Solicitors Act, 1843 (c. 73), does 
not authorise the taxation of every pecuniary 
demand or bill of a solr., for every species of 
employment in which he may happen to bo 
engaged. 

A bill may bo taxed though no part of the busi- 
ness was transacted in any ct. of law or equity, 
but such business must be connected with the 
profession of an attorney or solr. : — business in 
which the attorney oi* solr. was employed because 
lie was an attorney or solr., or in which he would 
not have bei;n employed if ho had not been an 
attorney or soh., or if the relation of attorney 
or solr. & client had not subsisted between him & 
liis emplover. — Altjbn v. Aldridgi;, Re Ward 
(1844), 5 Beav. 401 ; 13 Ij. J. Ch. 155 ; 2 h. T. 
C). S. 438 ; 8 Jur. 435 ; 49 B. R. 033. 

Antwiaiionn Apld. Jtf' Baker, Lees, [1903] 1 K. 13, 189- 

Refd. Ji*' OHbornc (IS.'iS), 13oav. 353. 

1628. Several bills — Some containing no 

taxable items.] — Where an attorney makes out one 
bill against one of liis clients, which contains tax- 
able items, another against that client jointly 
with 01 - 1101 * 8 , which has no taxable item, the former 
does not draw the latter with it for taxation. — 
Langley v. Furnival (1828), 0 L. J. O, S. K. B. 
330. 

1629. What are taxable items.] — “ Attend- 

ing A. &. B., 1 lie proposed bail of deft., & examining 
them as to their compet-ency to justify.” 
“ Attending plif. in several aciious commenced 
against deft., 6c arranging with him to take 
cognovits therein,” are taxable items in an 
attorney’s bill within 2 Geo. 2, c. 23, s. 23. — Watt 
V. Collins (1825), 2 (!. & P. 71 ; Ry. 6c M. 284 ; 
171 E. R. 1022, N. P. 

Annotations "Reid.. Smith i\ Taylor (IS31), 7 Blair. 259; 

Pepper r. Yeatman (1830), 2 Bar. ic W. 110. 

1630. .] — A charge in an attorney’s 

bill for Bt'ivmg a subpiena on a witness, is not a 
taxable item. — Trisidder v. Smith (1838), 1 Will. 
Woll. 6c n. 51 ; sub nom. Tresidder Smith, 2 
Jur. 205. 

1631. — Jurisdiction of judge.] — It is 

for the judge, t o whom appheation is made for an 
order to tax a bill of costs, to decide whether or 
not such bill contains taxable items. Where, 
therefore, such an order was made at the instance 
of the attorney, the client not appearing to the 
summons, the ct. refused to set aside the order, 
although it was allt.*gcd that the bill contained no 
taxable ibuiis. — Re .Johnson (1855), 20 L. T. O. S. 
108 ; 1 Jur. N. 8. 1140 ; 4 W. R. 89. 

1632. Effect of failure to raise ob- 

jection.] — Re Johnson, No. l()3i, ante. 

1633. Non-contentious business.] — If a solr. 
retains money received by lum in his character of 
solr. for tlie use of his client, his bill is taxable, 


PART VI. SECT. 6, SUB-SECT. 1.— B. 

e. Court of Chancery. — On an 
application by a cbont for taxation of 
coats in a suit In Chancery, & in another 
suit in a county ot. his affidavit 
admitted a retainer In the latter suit, 
hut denied one in the former. The 
solr. making: no claim for costs In the 
former suit : — Held : the Ct. of Ch. 
could not order taxation between the 
client & solr. — Re Cameuon (circa 
1860), 1 Ch. Ch. 366. — CAN. 

f. Local master. I — An order will not 
ho granted for taxation before a master 
In an outer county even on a consent. 
- -Re SOLicrroitS, .3 Ch. Ch. 90. — CAN. 

J. — VOL. XLII. 


e- .]—Re Skinnkii (1890), 13 

P. II. 447.— CAN. 

h. To tax English bill of costs .] — 
An English solr. transacted hushieas In 
England for a client then residing 
there, hut who subsequently came to 
reside in Iivland. The solr. then served 
his bill of costs on the client in Ireland, 
& proceeded at law hi Ireland to re- 
cover the amount. On petition by the 
client for a taxation of tho bill under the 
statute : — Held : tho ct. had no 
jurisdiction to order the taxation In 
Ireland of an English bill of costs. — Hof. 
r. Doou, He Solioitojus’ Aor (1856), 27 
L. T. O. S. 328.— IR. 


k. Authority of officer of Court of 
Sessions .] — There is no authority in 
any officer in the Ct. of Sessions to tax 
costa as between attorney 8c client. — 
DUi’KY V. IIOGSEIT (1857), 4 NUd. L. H. 
150.— NFLD. 

PART VI. SECT. 5, SUB-SECT. 1.— 
C. (a). 

1633 i. Non-contentious business .] — A 
bill of costs of an attorney for work done 
08 a porliamoutary agrent. Is taxable 
under Common Law Procedure Statute. 
1865 (No. 274), a. 387. — Exp. Hopkins 
(1877), 3 V. L. H. (L.) 115.— AUS. 

1633 ii. .] — Tho mtgccs. of laud 

M 
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Sect, 5. — Taxaiio7i of coats: Stib-sect. 1, C. (a) 

A (b).] 

though it contains no charges for business done in 
a ct. of law of equity. 

Setnble : items in a soh-. ’s bill for preparing & 
settling a bill in equity will render the solr.’s bill 
taxable, though the bill in equity was never filed. — 
lie Barker (1834), (i Sim. 476 ; 58 E. R. 673. 

1634. .] — Where a solr. refuses to deliver 

up deeds &> papers in his possession, except upon 
payment of his bill of costs, the ct. has jurisdiction 
to order taxation of such bill, & the delivery up 
of the deeds & papers, upon payment of the taxed 
costs, though the costs have been incurred in 
respect of conveyancing & other general business, 
& not in respect of the prosecution or defence of 
any suit or action. — Re Rice (1837), 2 Keen, 181 ; 
6 L. J. Ch. 291 ; 1 Jur. 351 ; 48 E. R. 597. 

1635. .] — A charge in an attorney’s bill for 

soarcliing for an old judgment & advising as to its 
revival does not constitute an item taxable within 
2 Geo. 2, c. 23, s. 23.— f?c Rice (1837), 4 Scott, 416 ; 
1 Jur. 310 ; evh nom. Ex p. Rice, 3 Ilodg. 130 ; mth 
nom. Brooks v. Brooks, Re Ricio, 6 L. J. C. P. 243. 

1636. .] — No jurisdiction is given to a 

ct. of law to refer an p,ttorney’s bill to taxation, 
by Solicitoi’s Act, 1873 (c. 73), s. 37, although an 
action be pending on such bill in such ct. of 
law, where no part of the business in transacted 
in any ct. of law or equity. — Bush v. Haver, Re 
Bush & Mullins (1844), 7 Man. & G. 1027 ; 8 
Hcott, N. R. 756 ; 14 L. J. C, P. 35 ; 4 lu T. O. S. 
135 A ; 135 E. R. 417. 

1637 . Provided business done in profes- 

sional capacity.] — Allen v. Aj.dridoe, Re Ward, 
No. 1627, mite, 

1638. Ascertainment of amount under 

a^eement creating security for costs.] — The ct. 
will not, u])on a summons for taxation, ascertain 
the amount which is charged upon property by an 
agreement creating a security for payment of 
costs imder rule 7 of the Solicitors’ Remuneration 
Order, 1882. — Re Parnegie (1907), .52 Sol. Jo. 14. 

1639. Bill subject of set-off.] — Tin; cts. have 
no power to refer, for taxation, an attorney’s bill 
of costs, which i.s made a cause of set-oft’ in an 
action brought against him, the iteins charged in it 
being wholly for business done in the cts. of equity. 
-- Slater r. Brooks (1811), 5 Jur. 531. 

1640. Whether for every pecuniary demand of 
solicitor— For every species of employment.] — 
Allen v. Aldridge, Re Ward, No. 1027, ante. 

1641. Agreement to pay out of pocket expenses 
only.] - -An agreement to charge only costs out of 
Iiockot does not preclude a taxation. 

A solr. in 1849, agreed to charge sums out of 
pocket only, provided the client was unable to 
recover the proper costs in the business. A taxa- 
lion was ordered of a bill for business in 1853, in 
t he usual forms, & without determining any 
((uestion as to the agreement. - Re Ranhom (1854), 
18 Beav. 220 ; 52 E. R. 87. 

IS -Distd. Ward v. Lawsim (1872), 8 Ch. App. (>.'». 

Refd. lie Phtlp (1800), 2 GIff. 3.''). 

1642. -Re Phtlp, No. 1278, ante. 

1643. Agreement for payment of fixed sum- For 
future services.] — Re Newman, No. 1368, ante. 


1644. Where payment made by third party.] 
Re Chapman (1903), 20 T. L. R. 3, 0. A. 

Annotations .• — Apld. Re C. (1909), 63 Sol. Jo. 616. Consd. 

Re Foster, Barnato v. Foster, 11920] 3 K. B. .106. 

1646. Costs of Interlocutory proceedings— After 
settlement of principal litigation— Settlement omit- 
ting reference to Interlocutory proceedings.] — 
Dming the progress of an action several orders 
were made, upon interlocutory applications that 
pltf. should pay deffc.’s costs, in some cases “ in 
any event.” 

The action was subsequently settled upon thfs 
terms, indorsed on the briefs of counsel “ Record 
withdrawal. No costs on either side,” the question 
of the costs of the interlocutory proceedings not 
being present to their minds : — Held : after the 
settlement of the action defts. were entitled to 
taxation & pa 3 ;^ent of their costs of the interlo- 
cutory proceedings which pltf. had been ordered 
to pay. — Walter v. Bewicke, Moreing & Co. 
(1904), 90 L. T. 409, 0. A. 

Annotation: — Consd. Mansfield v. Robinson, [1928] 2 K. B. 

363. 

1646. BUI must be the delivered biU.] — (1) C., 

a solr., sent in to exors. a bill of costs for £83, 
writing at the foot, “ say £78,” & the £78 was paid. 
The residuary legatee obtained an order to tax the 
bill, which was taxed at £00, being more than five- 
sixths of £78, but less than live-sixths of £83. 
The residuary legatee objected to certain items as 
excessive, & the taxing master considered that 
they were excessive, but held, that, as the exors. 
had authorised them <fc admitted their liability 
to pay them, the residuary legatee could not have 
them reduced. The judge held that the taxing 
master W’as right in allowing these it<?ms ; that the 
bill must be treated as a bill for £78, from which 
less than one-six ill had been taxed off, & that the 
solr. was entitled to the costs of the reference : — ■ 
Jlcld : the bill delivered, witliin Solicitors Act, 1843 
(c. 73), R. 37, w'as a bill for £83, & as more than 
one-sixth had been taxed off, the solr. must, accord- 
ing to that sect., pay the costs of the reference ; 
the case not coming within the proviso giving 
the ct. a discretion where special circumstances 
are certilied. 

(2) R., a solr. delivered a bill for £362, but stated 
that he would only claim £320, the £320 only 
was entered in the cash account which he delivered 
to his clients. The clients obtained an order for 
taxation. The taxing master taxed the bill at 
£820, being more than live-sixths of £320, but loss 
than live-sixths of £302, & certified that he had 
allowed tlie solr. the costs of the reference, as he 
considered that since he had never claimed more 
than £320, the difference of £42 between this 
sum & the amount of the whole bill, ought to bo 
reduced from the sums taxed off, thus reilucing 
them to £40, which Avas less than a sixth of the sum 
he had claimed : — Held : special circumstances 
were certilied, so as to give the ct. a discretion as 
to the costs of the referenc<!, but the siiecial cir- 
cumstances were not such a.s to induce the ct. to 
depart from the general rule that the costs of the 
reference should follow the event of the taxation, 
& in this case also, more than one-sixth having 
been taxed off the £362, the solr. must pay the 
costs of the reference. 


huTitig brought ejectment & sold under 
the power of sale, their solr. sent the 
Bui'pluB purchase money to the mtgor., 
accompanied by a statement of the 
amoimt due. In which one item was 
for '* tjolr.’s costs, $143.” The parti- 
culars being asked for, ho rendered two 
separate bills, one of the ejectment, the 
other of the sale ; — ITdd ; the two hills 
might be considered as particulars of 


the one item in tiio previous statement, 
& the bill of costs in the suit drew with 
it the other bill, which would not alone 
have boon subjoct t«* taxation ; & both 
bills were therefore reforrod . — Re 
Macdonald, Er p. Glass (1863), 3 
P. K, 138 ; 9 C. h. J. O. S. 111. -~ 
CAN. 

1. O/frr to take in full settlement 


lesser sum refused .] — Where a solr. has 
offered to take in full settlement less 
than the amount of a bill of costs as 
rendered, & has made the offer in a 
manner unequivocal & binding npon 
him, then & not othorwlao ho li to be 
allowed the benefit of the offer upon 
taxation if the client reject it & proce^ 
to tax the bill . — Re Aluson (1886), 
12 P. R. 6.— CAN. 
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(3) Senile : the one-eixth rule in Solicitors Act, 
184r3 (c. 73), s. 37, is not abrogated by Jud. Act, 
1873 (c. 66), & 11. S. C., Ord. 65. — lie Carthew, 
Be Paull (1884), 27 Ch. D. 485 ; 54 L. J. Oh. 134 ; 
61 L. T. 435 ; 32 W. B. 940 ; 28 Sol. Jo. 709, O. A. 

Annotation: — Aa to (1) Apld. He Mackenzie, Ex p. Short 
(1893), 60 L. T. 751. 

(6) Czvil Business. 

1647. Agency business.] — A bill of fees & dis- 
bursements for agency business ordered to be taxed. 
— Paget v. Nicholson (1766), 1 Dick. 285 ; 21 
E. R. 278. 

Annotaiion : — Beid. Lees v. Nuttall (1834), 2 My. & K. 284. 

1648. As between solicitors.] — Corner v. 

Hake (1789), 2 Cox, Eq. Cas. 173 ; 30 E. R. 79. 
Annotation : — Reid. Jones v. Roberts (1838), 8 Sim. 397. 

1649. .] — The bill of costs of an 

attorney, agent to the attorney employed by the 
party in respect of whose busines.s the agency 
charges have been incurred, will not be ordered 
to bo referred to a master to be taxed on the 
application of tlio client. — Wtldbore v. Bryan 
(1820), 8 Price, 677 ; 146 E. R. 1333. 

Annotation: — Reid. Cardole v. Ball (1843), 4 Q. B. 611. 

1650. Whether order obtained as of 

course.] — An order for the taxation of an agent’s 
bill cannot be obtained as of course by a solr., 
nor can tlie rule for bringing the amount of the 
agent’s bill int-o ct., upon such application, be 
dispensed with except under special circumstanc(is. 
— Lees v. Nuttalx. (1834), 2 My, <fc K. 284; 4 
L. .T. Ch. 124 ; 39 E. R. 952. 

Annotation : —Apld. Jenos V. RubertH (1838), 8 Sun. 397. 

1651. — . ! — A country solr, is 

entitled, under Solicitors Act, 181.3 {a. 73), s. 37, 
as “ the party chargeable,” to an ord(U’ of course 
for taxation of his liondon agent’s bill of costs 
without bringing any sum of money into ct. — 
Re Wilde, [1910] 1 Ch. 100 ; 79 L. J. Ch. 1 19 ; 101 
L. T. 734. 

1652. — General Jurisdiction of court.] — 

A solr. can obtain the taxation of his agent’s bill 
of costs, under the general jurisdiction of the ct. — 
Jones v. Roberts (1838), 8 Sim. 397 ; 7 L. J. Ch. 
156 ; 2 .Tm\ 30 ; 59 E. R. 1.58. 

A nnolatumH : — Reid, lie SiaiUi (1841), 1 Boav. 309 ; Cardale 
V. Bull (181:J), 4 Q. B. 611 ; Smith n. Dimes (1849), 4 
FiXch. 32 ; Hold v. Burrows, [1892J 2 Ch. 113. 

1653. “.] “ This ct. has authority 

to refer for taxation the bill of costs of a .solr. who 
acts as agent for another. — Tocjiiill v. CJkant, 
Boord (1810), 2 Beav. 261 ; 9 L. J. Ch. 298 ; 48 
E. R. 1181 ; on appeal, 2 Beav. 263, n., L. C. ; 
siibaequent proceedings (1813), 6 Beav. 348. 

1654. — .]— Under 2 Ceo. 2, c. 23, 

& 12 Geo. 2, c. 13, the cts. had no power, by direct 
statutoi^ provision, or in tlie exercise of any 
common law authority, to order taxation of an 
agency bill delivered by one attorney to another. — 
Cardale v. Bull (1843), 4 Q. B. 611 ; 1 L. T. O. S. 
144 ; 7 Jur. 847 ; 114 E. R. 1028. 

Annotation : — Consd. Smith v. Dimes (1819), 4 Kxch. 32. 

1656. Part of agent’s bill.] — 

(1) The ct. has no jurisdiction under Solicitors 
Act, 1843 (c. 73), to refer part of an agent’s bUI 
to taxation. 


(2) The ct. has, however, under its general 
jurisdiction, power to direct the taxation of a 
bill relating to ct. business, whether the bill 
be an agent’s bill or a bill delivered by a solr. 
to his client, & also to refer part of a bill to taxa- 
tion . — Be Johnson & Weatherall (1888), 37 
Ch. D. 433 ; 57 L. J. Ch. 306 ; 68 L. T. 692 ; 36 
W. R. 374 ; 4 T. L. R. 268, C. A. ; varying S. C. 
sub nom. Storer & Co. v. Johnson (1890), 15 
App. Cas. 203, II. L. 

Annotations : — As to (2) Consd. Re Park, Colo v. Park (1889), 
41 Ch. D. 326 : Re Osborn & Osborn, 11913] 3 K. B. 862. 
Befd. Rold V. Burrows, [1892] 2 Ch. 413 ; Rc Foster, 
Barnato v. Fost-or, [1920] 3 K. B. 306. Generally, Refd. 
Rc Wartl (1896), 65 L. J. Ch. 595. 

1656. Solicitors Act, 1843 (c. 73).]- 
Under the above Act, s. 37, an attorney’s bill for 
agency business is taxable. — S mith v. Dimes (1849), 
7 Dow. & L. 78 ; 4 Exch. 32 ; 19 L. J. Ex. 60 ; 
13 Jur. 518 ; 154 E. R. 1113. 

Annotations : — Consd. Bush w, Martin (1863). 2 H. & C. 
311 ; He Johnson & Weatherall (1888), :i7 (’h. D. 433. 
Apld. Re WUdo, [1910] 1 Ch. 100. Reid. Reid v. Burrows, 
[18921 2 Ch. 413. 

1657. — — — .] — An agency bill is tax- 

able, &; the ct. has the power to refer sucli a bill 
to the master for taxation, under above Act. — 
Smith v. Williams (1849), 13 L. T. O, S. 344. 

1658.. Part of agent’s bill.] — 

Be Johnson & Weatherall, No. 1655, ante. 

1659. — — — London agent.] — Be 

Wilde, No. 1051, ante. 

1660. Necessity for bringing amount 

into court,] — A solr. cannot obtain the taxation 
of his agent’s bill without bringing the amount 
into ct. — OsTLE V. Christian (1823), Turn. & R. 
324 ; 37 E. R. 1124, L. C. 

AnnoUU ions . -Apld. Loos i'. NuttaU (1831), 2 My. & K. 281. 
Consd. Jones r. Roborts (1838), 8 Sim. 397. Reid. Re 
Smith (1841), 4 Beav, 309, Reid v. Burrows, [1892] 2 
Ch. 413. 

1661. — .] -Lees v. Nutvall, No. 

1650. ante. 

1662. — — .]~Be Smith, No. 1537, 

ante. 

1663. .j — Storer & Co. v. John- 

son, No. 1609, ante. 

1664. — -.]- -Be Wilde, No. 1051, 

ante. 

1665. — Taxation upon footing of special 

agreement— Departure from ordinary rules.] — Be 

Smith, No. 1537, ante. 

1666. — .] — A solr. agreed to under- 

take the defence of another solr. upon agency 
charges. On special petition, a taxation of his 
bill was ordered, “ having ingard to the agree- 
ment.”— G edye (1857), 23 Beav. 347; 63 
E. R. 130. 

Annotations - Reid. Rc Phllp (1860), 2 Glff. 35 ; Ward r. 
LaWHDii (1872), 8 Ch. App. 65. 

1667. .] -Ward v. Lawson, No. 

1347, ante. 

1668. — Account of transaction uncon* 
nected with bllL -Whether obtainable.] — Re Smith, 
No. 1537, ante. 

1669. — Attendance before arbitration.] 

— Where the attorney of one of the parties in a 
;auso referred to arbn. employs another attorney 
to attend before the arbitrator in his stead, for the 


PART VI. SECT. 6, SUB-SECT, 1.— 
C. (b). 

1647 1. Aycncy husiness.] — ChargOH 
by a solr. who acted as agent lor the 
principal solr., are subject to taxation, 
though the principal receives a com- 
mission. — Re JiUNOTON & Micki.k 
(1881), 8 P. R. 566.— CAN. 

1647 ii. .) — An attorney’s l)ill of 

costs, the vast majority of the Items 


ill which had no reference at all to 
htigfitlon, but referred to work of 
general agency performed by the 
attorneys for their client : — Held : 
not. to DC such a bill as the ct. would 
refer to the taxing officer for taxation. 
- WAnincn v. Syfrkt, Gopposton & 
Low (1906), 23 S. C. .529.-8. AF. 

m. Business in which solicitor did 
not act as swrft.]— The et. has un 


iurlsdiction In directing the taxation 
of a solr.’s bill of costs, to order any 
account of dealings between the 
parties. In which the solr. did not act 
as such, even thougl> the latter has 
given credit for such Items in the bill 

of costs. SNEVD V. CO.VROY (1845), 8 

I. Eq. R. 469.— IR. 

n. Business done at <£• before 
parliamentaru (lection. ] — Where, at 
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Sect. 6 . — Taxation of costs: Sub-sect. 1, C. (b) <&: 
(c), & D. (a) i.] 

purpose of conducting his client’s case, the bill of 
costs of the attorney so employed in respect of 
this business is not a bill for business done, within 
Sohcitors Act, 1843 (c. 73), s. 37, w'hich can be 
referred to taxation . — lie Simonh (1844), 2 Dow. 
& L. 600 ; 14 L. J. Q. B. 41 ; sub norn. Re Sim- 
MONDS, 9 Jur. 227. 

Annotations .—Reid. Smith r. Dimes (1849), 4 Exoh. 32; 

Smith V. Williams (1849), 13 L. T. O. S. 344. 

1670. Country agent employed by 

town solicitor.] — Where, in the course of a prosecu- 
tion by the Post Office for forgery, which was tried 
in the coimtry, the attorney to the Post Office 
employed a country attorney to do such part of 
the business as could not bo performed in London : 
— Held : the business was done in the character 
of agent, & the bill w'as not taxable, notwith- 
standing that it charged the principal attorney 
not with a proportion , but with the whole amount 
of the profits arising from the business which was 
so done. — Re Simons, Simons v. Peacock (1815), 
3 Dow. & I.. 166 ; 14 L. J. Q. B. 296 ; 5 L. T. O. S. 
390; 9 Jur. 711. 

Annotations : — Reid. Smith Dimes (1849), 4 Exch. 32 ; 

Smith t). Wiliiams (1849), 13 L. T. O. S. 344. 

1671. — .]~Re Davis (1846), 7 

L. T. O. S. 338. 

1672. London agent employed by 

country solicitor.] — (1) A solr. introduced an 
intended pltf. in a cause to his town agent, & the 
intended pltf. gave a retainer to the town agent, 
after receiving an indemnity from the solr. wath the 
knowledge of the town agent, who himself gave 
an undertaking to the solr. to charge in the con- 
duct of the suit as between jjrincipal <fe agent only. 
During part of the time the suit was being carried 
on the solr. w'as uncertificated : — Held : the 
common order to tax the town agent’s bill of costa, 
made on the petition of the solr., ivas not irregular. 

(2) Petitioner having on his petition given a 
false address & having neither explained it nor 
given a true addi-ess was ordered to give scciu’ity 
for costs though he was not contemplating going 
out of the jurisdiction. — Re Smith, Rx p. Foley 
(1849), 11 Beav. 456 ; 50 E. K. 894 ; sub nom. 
Re Smith, 13 L. T. O. S. 251 ; subsequent proceed- 
ings, sub nom. Foley v. Smith, 17 L. T. O. S. 273. 
Annotation : — As to (2) Refd, Atkins r. Cook (1857), 5 W. R. 

361. 

1673. Right to one bill of costs — 

Principal party to cause.] — The solr. of deft, in the 
cause, & who is himself deft, in the same cause, 
& appears by a second solr., cannot be allowed more 
than one bill of costs, if it appears that the second 
solr. has, either before or after Ids retainer, agi’eed 
to allow his client, the first solr., a portion of the 
profits of his costs in the cause. 

A., B. & C. were defts. in the cause, against whom 
the bill W'as dismissed, with costs. B. & C. acted 
as the solrs. of A., & appointed D. to act as their 
own solr. in the same cause. After the retainer, an 
agreement was entered into between B. & D., 
whereby D. agi’eed to allow B. & C. a portion of the 
profits of his bill of costs : — Held : the agi’eement 
constituted D., in substance, an agent for B. & C., 
& the sejiarate bills of costs of B., & of 0. & D., 
were properly taxed as a joint bill, & all such costs 
as would not have been allow’ed in a case of agency 


were properly disallowed. — Deere v. Robinson 
(1849), 7 Hare, 283 ; 19 L. J. Oh. 405 ; 68 E. R. 
116. 

1674. Agreement to act on terms of 

principal & agent.] — Re Smith, Ex p. Foley, No. 
1672, ante. 

1676. English solicitor In France.]— 

A firm of London solrs. employed an English solr. 
practising in Paris to make certain inquiries in 
France in connection with an English action. IT pon 
an application to tax the bill of costs : — Held : 
the relationship between the parties was the same 
as that of a country solr. & a London agent, & 
the bill was liable to taxation . — Re Maugham 
(1885), 2 T. L. R. 115, C. A. 

London agents.] — See Nos. 1651, 1672, ante. 

Arbitration — Costs of award.] — See Arbitration, 
Vol. II., pp. 606-610, Nos. 2369-2415. 

Arbitrator’s & umpire’s fees.] — See 

Arbitration, Vol. II., pp. 425, 426, Nos. 769-772. 

.]— K. S. C., Ord. 65, r. 15. 

— Compulsory purchase of land.] — See Com- 
pulsory Purchase op Land, Vol. XI., pp. 201- 
203, Nos. 803-814. 

Bankruptcy business.] — See Bankruptcy, Vol. 
IV., ijp. 217, 218, 618-523, Nos. 2025-2033, 4715- 
4780. 

1676. Company business — ^ Winding up.] — Re 

Brabant (1879), 23 Sol. Jo. 779. 

Annotatio)i.8 Consd. Foss, BilbrouKh, Pla«kltt Sc Fosh, 
11912] 2 Ch. ICl. Refd. Palace RestaxirautH, [1914J 
1 Cb. 492. 

1677. .] — Re Liverpool Household 

Stores Asbocn., [1889] W. N. 48. 

Consd. lie Foss, Bilbrouith, Pluekitt & Foss, 
fl912) 2 Gb. 101. Refd. lie Palace Restaurants, [1914] I 
Gh. 492. 

— „ — .] — Sec, also, Companies, Vol. X., 
p. 953, Nos. 6530-0533. 

1678. County court business— Replevin bond.] — 

Wardle V. Nicholson, No. 1433, ante. 

Remittal from High Court to county court.] 

— See County Courts, Vol. XllT., p. 490, No. 407. 

County court costs generally.] — See County 

Courts, Vol. Xlll., pp. 523, 524, Nos. 735-742. 

Compulsory purchase of land].— Compul- 
sory Purchase of Land, Vol. XI., pp. 235, 236, 
Nos. 1259-1265. 

1679. Crown business — Prosecuting extent.] — 

The bill of the solrs, prosecuting the extent for the 
Crown may be taxed. — R. v. Collingridge (1816), 
3 Price, 280 ; 146 E. R. 261. 

1680. Election business — Professional services.] 
— (Taudidates at a general election for IVl embers 
of Parliament employed a firm of solrs. as their 
election agents : — Held : the employment was 
professional, & their bill of costs was subject to 
taxation, within Solicitors Act, 1843 (c. 73). — Re 
Osborne (1858), 25 Beav. 353 ; 27 L. J. Ch. 532 ; 
31 L. T. O. S. 79 ; 7 Jur. N. S. 296 ; 6 W. It. 401 ; 
53 E. R. 671. 

AnnoUtlion Distd. lie OUver (18G7). 36 L. J. Gb. 261. 

1681. Non-professional services — Can- 

vasser.] — Where, for a parliamentary election, a 
solr. was employed as canvassing agent, other 

ersons being employed as legal agents : — Held : 
is bills were not liable Id taxation . — Re Oi.iver 
(1867), 36 L. J. Ch. 261 ; 31 J. P. 375 ; 15 W. R. 
331, 

1682. Returning officer.] — A solr. who was 

appointed returning officer for the election of a 

1861, to refer the bill for taxation. — 
Ex p. West (1877), 3 N. Z. Jur. N. S. 

41.— N.Z. 

p. Compromise .] — Whore an arranjro- 
inent is come to between the parties 
to an notion whereby the notion is 
withdrawn, deft, agroeine to pay tlio 


Sc before a parliamentary election, an 
attorney was employed to assist in 

} )roouring the return of a candidate : — 
leld : the ct. had jurisdiction to order 
his bill of costs for such services to be 
taxed.— G oelis (ISrii), 23 L. T. 
U. S. 10. - IR. 


o. Special agreement to pay soli- 
citor client costs .] — Where a special 
agreement was made for the taxation 
of a solr.’s bill of costs as between solr. 
& client & payment thereof by the 
opposito party, there was no jnrisdlo- 
tion under tho Law ITactitloners Act, 
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school board under Elementary Education Act, 
1870 (c. 75), sent in a bill of his charges in the 
usual form of a solr.’s bill of costs, including both 
the election charges proper & attendance at the 
board after the election was over. On a motion 
to discharge the common order for taxation : — 
Held : as he had by the form of his bill of costs 
constituted himself solr. to the board, the bill in 
question was liable to taxation . — Jic Jones (1872), 
L. B. 13 Eq. 336 ; 41 L. J. Ch. 307 ; 20 W. K. 
306. 

1683. House of Lords business.] — The ct. cannot 
order a solr.’s bill of costs, for business done wholly 
in the House of Lords, in the prosecution of an 
appeal, to be referred for taxation, because their 
omcer has no means whereby he may be enabled 
to tax such a bill. — Williams v. Odell (1817), 
4 Trice, 270 ; 146 E. R. 404. 

1684. — — .] — Re Raphael, Ex p. Salomon, 
No. 1680, post. 

Manorial business.] — Copyholds, Vol. XIII., 
p. 45, Nos. 531, 532. 

1685. Parliamentary business.] — Under the 
common order to tax a solr.’s bill, the taxing masters 
would tax a bill for Tarliamentary business upon 
the scale of Tarliamentary allowances . — Re Sud- 
LOW (1840), 11 Beav. 400 ; 18 L. J. Ch. 182 ; 13 
L. T. O. H. 03 ; 50 E. R. 871. 

Annotation : — Consd. Re Baker, Lees, [1903] 1 K. D. 189. 

1686. Work as Parliamentary agent — Not 

as solicitor.] — Where a bill of costs delivered by a 
l^arliarncntary agent, who is likewise a solr., 
relates exclusively to business done by liim in 
the capacity of a Tarliamentary agent, & not in 
that of a solr., the bill cannot be referred for taxa- 
tion under »Solicitors Act, 1843 (c. 73 ). — Re 
Baker, Lees & Co., [19031 1 K. B. 189 ; 72 L. J. 
K. B. 136; 87 L. T. 662 ; 51 W. R. 246; 10 
T. L. R. 113 ; 47 {Sol. ,lo. 148, C. A. 

Private bills.] — See Tarliament, A"o1. 

XXXVI., pp. 278, 286, Nos. 250-261, 331-334. 

1687. Poor law business — Employment by guar- 
dians of poor.] — {Southampton Guardians r. 
Bell «& Tayler, No. 1738, post. 

1688. Proceedings before Lord Chancellor — In 
visitatorial capacity.] — Troceedings before the Lord 
Chancellor, as exercising the visitatorial power 
upon a royal foundation, not within the statute 
for taxing bills of costs. — E.v p. Dann (1804), 9 
Ves. 547 ; 32 E. K. 715. 

1689. Proceedings under Poor Persons Rules.]— 
Wliere a person appeals to the House of Ijords 
in formA pauperis h is successful, the contract 
between pauper applt. & Ids solr. must be taken 
to be the ordinary one, so that from the moment 
of the retainer, so long as the retainer holds good, 
the pauper chent is bound to pay the costs in the 
same way as any other impecunious litigant who 
employed a solr. would bo bound . — Re Raphael, 
Ex p. Salomon, [1890] 1 Ch. 853 ; 68 J;. J. Ch. 
309 ; 80 L. T. 226 ; 47 W. R. 330 ; 43 Sol. Jo. 
299 ; on appeal, 08 Jj. J. Ch. 765 ; 81 L. T. 479, 
C. A. 

1690. .] — Landi V. Carl Rosa Opera Co., 

Ltd., [1919] W. N. 273. 

See R. S. C., Ord. 16, r. 31 b. 


(c) Criminal Business. 

See Costs in Criminal Cases Act, 1908 (c. 16). 

1691. Whether court will order taxation — Work 
at sessions.] — The ot. will refer an attorney’s bill 
to bo taxed, though all the business be done at 
quarter sessions. — Ex p. Williams (1791), 4 Term 
Rep. 496 ; 100 E. R, 1139 ; previous proceedings, 
4 Term Rep. 124. 

.il nno/fl/ions ; Apld. Smith v. Wattle worth (1825), 0 Dow. 
& Ky. K. B. .510. Distd. Booko v. Wells (1832). 3 Tyr. 
193. Consd. Sylvester v. Webster (1832), 9 Bing. 388. 

1692. .] — Clarke v. Donovan, No. 

1299, ante. 

1693. .] — Order directing taxation of a 

solr.’s bill for business done in the ct. of great 
sessions discharged, the ct. not assuming juris- 
diction for that purpose alone. — Ex p. Tartridge 
(1818), 3 Swan. 398 ; 36 E. R. 909 ; previous 
proceedings (1817), 2 Mer. 500. 

A tirmfat ion :—UistA. Rc Murray (1820), 1 Uuss. 519. 

1694. — — .] — Sylvesters. Webster, No. 

1300, ante. 

1695. Central Criminal Court.] — ^An at- 

torney’s bill of cliarges for business done in the 
Central Criminal Ct., is taxable by order of a judge 
of one of the superior cts. — Curtang v. Sedger 
(1838), 4 Bing. N. C. 743 ; 6 Dowl. 759 ; 6 Scott, 
678 ; 8 L. J. T. 71 ; 2 .Tur. 545 ; 132 E. R. 975. 

Annotation: — Reid. Doe d. Sabine v. Sabine (1840), 4 Jur. 
247. 

1696. Under SoUcltors Act, 1843 (c. 73).]— 

Deft., a London attorney, employed pltf. also a 
Ix)ndon attorney, to go to Cambridge & defend a 
person indicted for bribery at an election there. 
In 1841 & 1842, pltf. delivered to deft, bills of 
costs unsigned, & in Fob. 1847, ho delivered signed 
bills ; — Held : the bills wtTO taxable under above 
Act. — Billing v. Coppock (1847), 1 Exch. 14; 
154 E. R. 6; suh nom. Re Billing, Billing v. 
Coppock, 5 Dow. <te L. 126 ; 16 L. .T. Ex. 265. 

.InnoUitutni : — Consd. Smith r. Dlinos (1849), 4 Kxch, 32, 
Refd. lU'id r. Burrons, [1892] 2 Uh. 413. 

1697. Work done before magistrate.] — 

CowDELL V. Neale, No. 1871, post. 

I). On iriiose Application Ordered. 

(a) Client. 
i. In General. 

See Solicitors Act, 1843 (c. 73), s. 37. 

1698. Bankrupt client — Assignees neglecting to 
apply.]— If assignees neglect to have a solr.’s bill 
of costs taxed by the comrs., the hkpt. may after 
having settled with creditors apply to the general 
jurisdiction of the ct., & obtain an order to tax the 
bill. — Re Broom, Ex p. Bayley (1830), Mont. 208. 
Annotation : — Reid. Rc Quo, Ex p. Quo (1832), 1 L. J. Bey. 

45. 

1699. After commission superseded.] — 

Bkpt. may, after his commission has been super- 
seded, get the solr.’s bill taxed by an officer of the 
ct. under the general jurisdiction in bkpey. — Re 
Que, Exp. Que (1832), 1 L, J. Bey. 45. 

1700. Application after long delay.] — A 

fiat was sued out on June 7, by an attorney against 
his debtor, for the amount of his bill of costs, & 
the bkpt. was shortly afterwards discharged under 


coBtB, the ot. has no jurlsdlctlou undor 
Law Practitioners Act to construe the 
agreement or to order the taxation of 
the costB. — Anderson v. Strode 
(1886), 4 N. Z. L. K. 227 (S.C.).— N.Z. 

PART VI. SECT. 5, SUB-SECT. 1.— 
C. (0). 

. Whether court will order taxation.] 
t Ifl the duty of the ct. if called 
on, to ascertain whether a Bolr.’s 
chargee, though for services asu solr. in 


criminal proceedings, are consistent 
with his duty as an officer of the ct., &, 
notwithstanding the fact that there is 
no tariff of loos for services in criminal 
matters & the rules of ct. respecting 
taxation ore in relation to civil matters, 
resort may be had to them, if objection 
is not made, for the purpose of starting 
proceedings to dispute the amount 
chargeable for such services . — Re T., 
[1921] 1 W.W. R. 1095 ; IBAlta. L. R. 
449 : 57 D. L. R. 704.— CAN. 


PART VI. SECT. 5, SUB-SECT. 1.— 
D. (a) i. 

r. Oeneral rule .] — An agent who had 
been employed to recover an heri- 
table debt having received the amount, 
retained from it a sum to pay his 
business accounts, which were untied. 
In an action of occoimtlng, which waa 
subsequently brought by the client : — 
Held : he was entitled to insist that the 
agent’s accounts should be taxed. — 
Henderson v. Jackson (1852), 14 
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Sect. 5 . — Taxation of coats: Suh-scct. 1, D. (a) i. 

<fc n.] 

the Insolvent Act, having inserted the amount of 
the attorney’s biU in his schedule. The bkpt. 
passed Ids last examination; & on Dec. 4, 
petitioned for an order to tax the attorney’s bill, 
with a view of superseding the fiat, on the ground 
of the insufficiency of the petitioning creditor’s 
debt : — Held : the bkpt. could not, after lying by 
so long, & after his previous admission of the debt, 
aijply for such an order . — Re G 1 NGEI.L,, Ex p. 
Gingkll (1833), 2 Deac. & Ch. 64(5 ; 2 L. J. Bey. 22. 

1701. Costs Incurred prior to Insolvency.] — 

Order for taxation, obtained by an insolvent 
debtor, of a bill of costs incuri’ed prior to his 
insolvency, discharged with costs . — Re Halsall 
( 1848), 11 Beav. 1(53 ; 11 L. T. O. S. 430 ; 50 E. R. 
779. 

1702. - - After discharge.] — Bkpt. who has 
obtained his discharge & who has become entitled 
to the surplus of his estato, all the creditor's 
having been paid in full, is not entitled under 
Solicitors Act, 1843 (c. 73), s. 39, to obtain the 
taxation of a bUl of costs paid by the trustee in the 
bkpey. — Re Leadbitter (1878), 10 Ch. 1). 388 ; 
48 L. J. Ch. 242 ; 39 L. T. 286 ; 27 W. R. 207, 
C. A. 

Aniwtalhms ; -Reid. Bird v. Phllnott. [1900] 1 Ch. 822 ; Ih 

JonoH & Everett. [1904] 2 Ch. 363. 

1703. Right of assignee to apply.] — In a 

suit for an account by the assignees of a bkpt. 
against the exor. of the solr. to the commission 
bills of costa, for wliich the exor. takes credit 
as against the sum due from his testator to the 
bkpt.’s estate will, on motion, bo refeiTed for 
taxation. — Stephens r. Davies (1827), (5 T^. .T. 
O. S. Ch. 60. 

1704. .] — An assignee of a bkpt., 

although not a creditor, may apjily for an order of 
reference to the master for taxation of the solr.’s 
bills, notwithstanding such bills have been settled 
& ascertained by the comrs. under 6 Goo. 4, c. 10, 
8. 14 . — Re Biass, Ex p. Barlow (1830), 0 L. J. 
O. 8. Ch. 84. 

1705. — — — -.] — Where the client of a solr. 
becomes bkpt., & the solr. does not prove for the 
amount of his bill of costs in the bkpey., the 
assignee cannot obtain an order to tax without 
giving an undertaking to pay the whole amount 
of the bill . — Re Elmslie & Co. (1869), L. R. 9 Eq, 
72. 

Taxation in Bankruptcy proceedings generally, 
see Bankruptcy, Vol. l\h, pp. 518-523. 

1706. Representative of deceased client.] — A 
representative of a person who had obtained an 
order to tax a bill, can revuve it only on an under- 
taking to pay. — MuRPiiEY V. Balderston (1741), 

2 Atk. 114 ; 20 E. K. 472 ; sub nom. Murpy v. 
Balderston, Bam. Ch. 206. 

1707. -.] -— The exor. of a deft, who had 

expressed his satisfaction with his attorney’s bill, 

& had made a payment on account, may yet have 
it referred to be taxed, even after a lapse of four 
years. — W oollaston v. Weston (1835), 1 liar. 

& W. 300. 

1708. — — .1 — T. employed D. as his solr. to 
obtain the siq^erscdeas of a fiat issued against A. 
In Apr. 1842, D. delivered to T. his bill of costs, 
when the latter paid £60 on account. In May R., 


on behalf of liimself & H., wrote to D. thus, “ Your 
account shall be settled by us as soon as the busi- 
ness, meaning the supersedeas ^ is settled.” Shortly 
afterwai'ds li. wrote to D. to the effect that he & 
R. would settle his account if anything happened 
to T. Hhortly after the date of that letter, T. 
died : --Held : the letters were an acknowledgment 
to pay without taxation only the account due at 
their dates, & T.’s extrix. had a right to have taxed 
all subsequent bills of costs against T. & his estate. 
— Re Ardehne, Ex p. Tredgold (1843), 7 J ur. 220. 

1709. Solicitors acting for deceased & his 

representative.]— iJe Dalby, No. 1734, post. 

1710. Claim by solicitors in administration 

of estate of deceased.] — (1) Solrs. claimed in the 
^ministration of the estate of a deceased client 
in respect of tlie balance of certain bills which had 
been delivered to the client more than twelve 
months before his death, & on account of which 
the client had made payments. The exor. thought 
that some of the items in the bills required investi- 
gation, but no case of special circumstances was 
raised. The chief clerk referred all the bills to the 
taxing master for t-axation or moderation, without 
giving any special directions : — Held : although 
the refei'ence had gone too far, & ought not to 
have been in such a form that the taxing master 
might infer that he was to tax the bills as if they 
had come before him in the ordinary course 
there must be a direction in the form of the order in 
Allen V. Jarvis, No. 2560, post, that the taxing 
master should inquire & state whether any & of 
which of certain disputed items in the bills were 
fair & proper to bo allowed, & to what amount 
respectively. 

(2) Retaining a bill of costs for over twelve 
months mthout objection is only primd facie 
evidence of the charges being reasonable. — Re 
Park, Gole v. Park (1889), 41 Ch. D. 326 ; 58 
L. .1. Ch. 547 ; 61 L. T. 173 ; 37 W. R. 742, C. A. 
Annoi^ttumn : — .4.s to (1) Consd. Kf' GsLorn & Osborn, [1913] 

3 K, B. 8(52. Apld. Jones l\ Whitehouso, [1918] 2 K. B. 

61. Reid. Jic Miller, Chapman v. Miller (1889), 68 L. J. 

Ch. 728 ; Immsden v. Shlpeote (1906), 75 L. J. K. B. 

66.6 • He Palace PoBtanrantH, [1914] 1 Ch. 492, Gnicrallu , 

Reid. He Foss, BllhruuKh, Plaskltt & Fobs, [1912] 2 Ch. 

161. 

1711. Where bill unsigned.] — The provisions 
of Solicitors Act, 1843 (c. 73), s. 37, for the 
autlienti cation by signature of a solr.’s bill of costs, 
are intended for the ])rotection of the client only, 
^ t herefore whei'e a bill has beendelivei ed without 
such authentication, tliat circumstance is no 
objection to an application by the client for its 
taxation. 

I'lio form of order adopted by the M. R. for 
i-oforring bills for taxation after a month from the 
time of delivery has elapsed is correct.— Re 
Pender (1846), 2 Ph. 69 ; 1(5 L. J. (’h. 25 ; 8 
L. T. O. H. 113 ; 10 .fur. 891 ; 41 E. R. 868, L. C. 
AnnotaHons : — Consd. Yming r. Walker (1847), 16 M. & W. 

446 ; He Godye (1861), U Beav. 66. Reid. He BllllnK, 

Billing V. Coppock (1847), 6 Dow. & L. 126 ; /fe Tlllcard 

1863), 32 Beav. 476 ; Ex p. Jarman (1877), 4 Ch. D, 835 ; 

e Jones (1886), 2 T. L. R. 177. 

1712. -.] — An attorney’s bill may be referred 
for taxation under Solicitors Act, 1843 (c. 73), s. 37, 
though not signed by liim or inclosed in a letter 
signed by him & referring to it. — Y oung v. Walker 
(1847), 16 M. & W. 446 ; 8 L. T. O. H. ,394. 

1713. .]— Belling v. Coppock, No. 1696, ante. 


Dnnl. (Ct. of Sees.) 1040 ; 24 Sc. Jur. 
630 ; 1 Stuart, 1068.— SCOT. 

t. . ] — The right of a client 

to have an agent’s accounts taxed, 
could only be rorecloBod by the most 
express waiver. — M’L aben v. Manson 
(1867), 20 Dunk (Ct. of Sess.) 218 ; 30 
.Sc, Jur, 113,— SCOT. 


a. .] — A client la not pre- 
cluded from donjandlng taxation of 
hlB agent’s business account by having 
accepted payment of a balance brotighi 
out on the agent’s cash-account in 
which he had taken credit for the 
amount of his business account the 
Btrlct doctrine of settled account not 


being applicable la a question between 
agent & client. — Cockburn v. Clark 
(1885), 12 K. (a. of Seas.) 707 ; 22 
Sc. L. R. 475.— SCOT. 


b. Failure of client to lax within 
month admits reasonableness of bill.}— 
Where a signed attorney’s bill had been 
delivered, & a month elapsed wltboqt 
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1714. jRe A Firm op Solicitors, Ex p. 

D’Aragon (1887), 3 T. L. R. 816, O. A, 

1716. Married woman.] — Where a married 
woman employs a solr. & makes her separate estate 
liable, she is, though not personally liable, a 
“ party chargeable ” within Solicitors Act, 1843 
(c. 73), 8. 37. — Waugh v, Waddell (1853), 10 
Bear. 621 ; 22 h. J. Ch. 612 ; 21 L. T. O. S. 10 ; 
1 W. R. 206 ; 61 E. R. 880 ; pre,vious proceedings, 
sid) nom. Re Waugh (1862), 15 Beav. 608. 
Annotation : — Consd. Thomas r. Cross (18G4), 5 Now Rep. 148. 

1716. Taxation of solicitor & client items— After 
taxation of party & party items.] - Re Osporn & 
Osborn, No. 1531, ante. 

nil. Trustee — Against co-trustee also solicitor 
— Charging for professional services.]— A trustee 
may obtain taxation of the bill of costs rendered by 
a co-trustoe who is a solr. with power to charge for 
rofessional services, & the bill does not cease to 
e a bill because it is described as a note of charges. 
The trustee asking for taxation is, however, 
personally responsible for the costs incurred. — 
Re n. P. Davies & Son, [1917] 1 Ch. 216; 80 
L. J. Ch. 200 ; 115 L. T. 854 ; 61 Sol. Jo. 181. 

Taxation of agency business.] - See Nos. 4337, 
4338, post. 

ii. Where Joint Retainer. 

1718. General rule.] — Wliere several persons 
give separate retainers to a solr. to take proceiid- 
ings on b<‘half of all, the strict right of each of them 
IS to have the solr. ’a bill taxed without serving 
any penson other than the soh*. ; but in order to 
prevent multiplicil-y of taxations, the ct. will so far 
as possible direct, a single taxation in the presence 
of all parties interested. 

Where tliirty-five persons had separately re- 
tained a solr., to take pi'oc(?edings on their behalf, 
& fifteen of them applied for taxation of his bill, 
the judge ordered taxation, but directed the order 
not to be drawn up without proof that the others 
liad been communicated with, A either declined to 
take jiart in the ]jroceedings or v erc made resps. 
Some of the parties could not be found & the judge 
thereupon dismissed the application : — II eld : the 
judge was right in taking steps to have a taxation 
in the presence of all jiarties, but was wrong in 
^smissing the application when it was found 
impracticable to serve all the parties, A taxation 
must be ordered. — Re Salaman, [1894] 2 Ch. 201 ; 
63 L. J. Ch. 064 ; 70 L. T. 772 ; 42 W. R. 530 ; 
38 8ol. Jo. 340 ; 7 B. 540, C. A. 

1719. Right of one or some of clients.]— Wlnu-c 
any part of a solr.’s bill ivlates to business done in 
this ct. the whole may be taxed, although part of 
the business was for other iiersons jointly with the 
person appljdng. — Mabgerum v. Sandiford (1791), 
3 Bro. C. C. 233 ; 29 E. R. .508. 

Annotati<m : — Refd. Crouze v. Ijowth (J 71)3), 4 Pro. C. C. 3l(i. 

1720. — .] — Where bu8ine.ss is done by an 

attorney for two persons jointly, Ids bill cannot 
he referred to the master on the aiijilication & 
undertaking of one of them only. Qu. : whether 
an action pending on the bill makes any difference. 
— Hobby v. Pritchard (1836), 2 M. «fc W. 124 ; 
5 Dowl. 301 ; 2 Dale, 214 ; 6 L. J. Ex. 24 ; 150 
E. R. 696. 


1721. — — .]-~Re Chilcote, No. 1892, poah 

1722. - -.j— Bill of costs incurred by two 
persons, ordered to be taxed, on the application <te 
upon the undertaking of one. — Lockhart v. 
Hardy (1841), 4 Boav. 224 ; 49 E. R. 324. 

Annotation: — Refd. Re Lewin (1853), 16 Boav. 008. 

1723. .] —Re Phipps (1850), 14 J. P. Jo. 351. 

1724. Where a solr. is retained by two 

persons jointly, an application for taxation by 
one, in the absence of the other, should not be made 
as of course . — Re Lewin (1853), 16 Beav. 608 ; 
1 W. R. 269 ; 51 K. R. 915. 

1725. - .1 — An order of course to tax a solr.’s 
bill incurred by three persons, obtained on the 
application of two of them, is irregular . — Re 
Ilderton (1863), 33 Beav. 201 ; 65 E, R. 344. 

1726. Necessity for joinder of remainder.] — 

(1) One of three petitioning creditors may apply 
for the taxation of 14ie solr.’s bill, without the 
others joining in the application. 

(2) Notwithstanding an action is commenced by 
the solr., before such an api^Ucation is made, still, 
if more than a sixth is taken off the bill, the solr. 
pays the costs of taxation. 

A conditional order to that effect, to save 
expense, was made in the first instance . — Tie 
ScHELiNGSER, Ex p. Watt'S (1836), 1 Doac. 588 ; 
sub nom. Re Sohlesinger, Ex p. Watts, 6 L. .T. 
Bey. BT, Ct. of R. 

1727. Remainder refusing to concur.] 

— Re Richardson, No. 1373, ante. 

1728. — .1 — A soh*. was employed 

by three partners. He brought an action against 
them for his bill of costs, & representing one, he 
obtained judgment against him by default: — 
Held: (1) this did not prevent the others from 
obtaining an order for taxation ; (2) an application 
for taxation by the two was regular, the third not 
concurring, but ho ought to be served with the 
petition . — Re Hair (1847), 10 Beav. 187 ; 11 Jur, 
139; 50 E. B. 554 ; siih nom. Re Hare, 2 New 
Pract. Oas. 138 ; 16 L. J. Ch. 163 ; 9 L. T. O. S. 1 ; 
subsequent proceedings (1848), 11 Beav. 90. 
Annotation : — Refd. lie Lewin (185.3), 10 Boav. 608. 

1729. — — Some parties unable to be 

found .] — Re Salaman, No. 1718, ante. 

1730. Whether amount o! applicants* 

interest material.] — (1) In a petition to tax it is 
not necessary to specify all the items objected to. 

(2) Upon an application by one of several 
persons int-erested, for the taxation of a bill of 
costs of considerable amount, the ct., in deter- 
mining petitioner’s right to a taxation, will not 
regard the amount of petitioner’s interest. 

(3) It is no sufficient objection to an order for 
taxation, under the third party clause, that peti- 
tioners are actuated by personal feelings to present 
the petition, & that their interest in tbo matter is 
very small . — Re Dawson & Bryan (1860), 28 
Beav. 605 ; 2 I.. T. 686 ; 0 Jur. N. 8. 878 ; 8 
W. K. 554 ; 54 E. R. 498. 

Annotatiomt : — Oenorally, Coasd. Re Snaith (1881), 32 W. R. 

408. Refd. Re, Wellbome (1900), 83 L. T. 611. 

1731. — Service on parties not joining — 
Necessity for .] — Re Hair, No. 1728, ante. 

1732. — .] — Be Salaman, No. 1718, 

ante. 


tho client taking stops to tax It, the 
charges wore admitted to bo reasonable. 
— Dwyer V. Herman (1881), 2 N. S. W. 
L. R. (Law) 280. — ^AUS. 

PART VI. SECT. 6. SUB-SECT. 1.— 
D. (a) ii. 

1719 !, Right of one or some of clients,] 
■ — Where an order for taxation had been 
obtained exp. at the instance of one or 
two clients who had Jointly retained the 


j., such order was set aside as irregu- 
lar . — Re Beecher, Barker & Street 
(circa 1867), 2 Ch. Oh. 215.— CAN. 

0 . Whether liabilitu joint or several.] 
— Notwithstanding that tho retainer 
of a solr. by two persons is In form 
a joint one, the ct. will look Into 
tho facts of the case to discover the 
real nature of tho transaction, & will 
determine the rights of the solr. & 
clients accordingly ; such a retainer 


docs not necessarily make the persons 
signing it joint debtors to the solr. to 
whom it was given, but it may be taken 
dlstrlbutively . — Re Cameron & Lee 
(1898), 18 P. R. 176.— CAN. 

d. .] — Where co-sultors employ 

the same attorney their liability to 
him for costs la joint, not several. — 
Goldbbro & Adler’s Liquidator r. 
Castle Wink & Brandy Co., fl907] 
T. H. 228.— S. AF, 
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Solicitors. 


Sect. 5. — Taxation of costs: Suh-sect. 1, D. (b) <&: 

(c) i.] 

(b) Solicitors. 

See Solicitors Act, 1843 (c. 73), s. 37. 

1733. Whether solicitor entitled — After verdict 
in action on biU of costs — Omission of defendant to 
procure taxation.] — Where, in an action on a bill of 
(josts, a verdict is taken by consent for pltf., 
subject to the taxation of the bill within the first 
live days of tlie next subsequent term, & deft, 
omits to adopt measures to procure tlie taxation 
of the bill, pltf. is entitled to si{?n judgment in the 
ordinary way, & to tax Ids bill of costs in the action. 
— Tucker v. Neck (1837), 4 Bing. N. C. 113 ; 6 
Dowl. 231 ; 3 Ilodg. 242 ; 6 Scott, 393 ; 132 E. B. 
732. 

1734. Solicitor acting for testator & his 

executors — Taxation of bills for combined business.] 

— solr. was employed by testator in his lifetime, 
by Ids exors. & trustees after his death. The 
latter having applied for a taxation of the bills 
subsequent to the death : — Held : the solr. was, 
on this application, entitled to have a taxation of 
all the bills . — lie Baxby (1845), 8 Boav. 499 ; 50 
E. R. 184. 

1735. Bill delivered by other solicitor.] - 

When one solr. asks another to look up some old 
deeds in his possession, & offers to pay his costs, the 
bill for these costs is taxable in the usual way. — 
Re Bowen (1872), 41 L. J. Ch. 827 ; 20 W. R. 395. 

1736. Proof in bankruptcy of client.] — 

A solr. who tend(‘rs a proof in the bkpey. of liis 
client, in respect of costs due to him by the client, 
is not entitled to insist on having his bill referred 
for taxation to the taxing master, but the registrar 
has jurisdiction to determine the amount due, 
availing himself, if necessary, of the advice of the 
taxing master. — lie Woods, Ex p. Ditton (1880), 
13 Ch. i). 318 : 42 L. T. 1(51 ; 28 W. R. 402, C. A. 

AnnntaUonft : — Reid, lie Bashcll (No. 1), Er p. Izard (1883), 
23 Ch. I). 75 ; AV I'arb. Colo r. Park (18HU), 41 Ch. D. 
320 ; lie Van T.aun, Ex p Chattortou. fl9(J7J 2 K. B. 23 ; 
lie I’ulaco Koritaurants, [1914] 1 Cli. 492. 

1737. Notwithstanding bill taxed by clerk 

to local authority.]— h’c BlaivE & Croydon Rural 
Sanitary Authority (1880), 2 T. Ij. R. 330, D. C. 

1738. .j— A solr. employial by guar- 

dians of the poor is entitled, noUvith.standmg that 
his bill of costs has been taxed by the clerk of the 
peace under Poor Law Amendment Act, 1844 
(c. 101), s. 39, to an order for taxation as between 
solicitor & client under Solicitors Act, 1843 (c. 73), 
s. 37. — Southampton Cuardtans v. Bell & 
Tayler (1888), 21 Q. B. 1). 297 ; 59 L. T. 181 ; 
52 .7. P. 507 ; 30 W. R. 924, D, C. 

Annofatwv Consd. lie ]’<frter, Aini)hlt!tt & Joiioh, [1912] 

2 Ch. 98. 

1739. Receiver of costs due to solicitor.] — The 

mere receiver of costs duo to an attorney, cannot, 
m a bill wherein he is debited for such receipt as 
costs received, treat this as a taxable item, 
obtain the taxation of the bill thereon. — ITaogett 
V. Brand (1832), 2 L. J. Ex. 23. 

1740. Assignee of solicitor — Assignee of costs.] — 
(1) Qu. : whether an assignee of costs due to a solr, 
is such an “ assignee ” of the solr. as is, under 
Solicitors Act, 1843 (c. 73), s. 37, entitled to obtain 
a taxation of the costs. 

(2) If an assignee of costs can obtain a taxation, 


he cannot obtain an order of course to tax one bill 
of costs out of several, even if that bill only has 
been assigned to him. An order to tax one bill out 
of several alone can only be obtained by means of 
a special application. — lie Ward (1886), 28 Ch. D. 
719 ; 54 L. J. Ch. 608 ; 33 W. R. 783, 

(c) Third Persons. 
i. In General. 

See Solicitors Act, 1843 (c. 73), s. 38. 

1741. General rule.] — A person may move to 
have his own attorney’s bill taxed, but not the 
attorney’s of another person {per Cur.). — Chad- 
well V. Brueb (1728), 1 Barn. K. B. 43 ; 94 E. R. 
30. 

1742. Taxation as between original parties.] — 

Under tlie third party clause in Solicitors Act, 
1843 (c. 73), 8. 38, the third party stands in the 
position of the client, & if the client is not entitled 
to a taxation against the sob., neither is the third 
party entitled to a taxation, under the Act, either 
as against the solr. or as against the client. But he 
may be entitled to have a taxation as against the 
client in a suit. — lie Massey (1805), 34 Beav. 463 ; 

0 New Rep. 195 ; 34 L. J. Ch. 492 ; 12 L. T. 619 ; 
11 .Tur. N. S. 594 ; 13 W. R. 797 ; 65 E. R. 714. 

Annotations: — CODSd. 7?r Longbotham, [1904] 2 Ch. 152. 
Reid, lie WoUborno (1900). 83 L. T. Gil ; Re Cray, [1901] 

1 Ch. 239 ; lie Foster, Barnato v. Foster, [1920] 3 K. B. 

1743. -.J — Re Newman, No. 1797, post. 

1744. -By an agreement, dated July 15, 
1885, the W. Local Board agreed with the Earl of 
Jitchlield & Lord Anson, his oldest son, for the 
imrchase of land, part of their entailed estates, 
at a price to be fixed by arbn. The agreement 
contained a clause that the local board should 
jiay all the costs of tlie roforonee to arbn. The 
arbn. took place & the purchase was com- 
plex *il. The vendors’ solrs. sent in tlieir bill 
of costs to the board, & the board obtained the 
usual order for taxation on the petition of a 
thinl party liable to pay und(;r .Solicitors Act, 
1843 (c. 73), s. 38, which provides that the third 
party shall stand in the same position as the 
original client. Tlie order for taxation, which was 
in the common form, contained a recital tliat 
petitioners submitt-ed to pay what should be found 
due upon taxation. The bill of costs contained a 
number of heavy fees paid to eminent surveyors 
who had been called as witni^sses for the vendors 
at tlie arbn. The local board objected to those 
payments as excessive. The taxing master at 
first marked them for reduction, but, on the 
vendors’ sobs, produemg a letter from Lord Anson 
stating that he had acted for liis father in the 
matter, & had authorised the calling of tlie sur- 
veyors in question, & aiiproved tJic payments 
made to them, the taxing master held that ho was 
precluded from reducing the items. The local 
board took out a summons to review the taxation : 

-Held : by taking the usual third-party order for 
taxation under Solicitors Act, 1843 (c. 73), s. 38, 
the local board had precluded themselves from 
taking any objection to the bill of costs, which 
could not have been taken by the vendors ; & 
though by the agreement the board were only 
bound to iiay reasonable costs, they could not, on 
taxation, object to anytliing authorised by the 


PART VI. SECT. 5, SUB-SECT. 1.— 
D. (b). 

e. Dispute as to facts.] — An order to 
tax Is not to be granted ex p. to the 
solr. where there appear to be any 
facts In dispute between him & the 
client. — Re Fixcil, 2 Ch. Ch. 288.— 
CAN. 


f. Jomt several liability — Right 
to prove against estate of joint debtor.] 
— Furlong v. Scallan (1875), 9 I. K. 
Eq. 202.— IR. 

g. .] — Where on an application 

by a solr. for a taxation, the cUent 
disputed the retainer as to the whole 
bill, & also set up Stat. I'Yauds 


Held : the ct. could refer these defences 
to tho master. — Rc Bacon (1870), 3 
Ch. Ch. 79.— CAN. 

PART VI. SECT. 6, SUB-SECT. 1.— 
D. (0) i. 

h. Assignees — Second assignee.] — 
An assignee in insolvency employed 
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vendors, as unreasonable. Their proper course, 
if the payments were unreasonable, was not to 
apply for taxation, but to refuse to pay, & leave 
the vendors to bring an action or refer the matter 
to arbn, — Re Hotxiday & Godlee (1888), 58 
L. T. 301. 

Annotations: — Distd. lie Gray, [1901] 1 Ch. 239. Refd. Ite 

Cohen & Cohen, [1903] 2 Oh. 137. 

1746. Taxation as between solicitor & client.] — 

Tne rule that the taxation of a bill imder the third- 
party clause, Solicitors Act, 1843 (c. 73), s. 38, 
is as between solr. & client, is subject to tliis limita- 
tion, that a solr. cannot charge against a trust 
estate anytliing not necessary for the administra- 
tion thereof, though expressly directed by the 
trustee ,* but must look for payment of such 
charges to tlie trustee personally. 

Where a cestui que trust had obtained an order 
under Solicitors Act, 1843 (c. 73), s. 39, to tax the 
bill of costs of his trustees’ solr., <fe the bill was so 
taxed as to render the solr. liable for the costs of 
the taxation, & after that the solr. appealed 
therefrom : — Held : the taxing master must be 
allowed to exercise his discretion as t/o the allow- 
ance or disallowance of particular items t the 
fact of the business being trust business could not 
be disregarded. — Re Brown (1867), L. R. 4 Eq. 
464 ; 36 L. J. Ch. 812 ; 16 L. T. 729 ; 15 W. R. 
1030. 

Annotations: — Consd. Ite Grav, [1901] I C^h. 239. Apld. lie 

Longbotham, [1904] 2 Ch. 152 ; Re Cohon & Coheti, [1905] 

1 Ch. 345. Reid. Brown r. Rurdott (1888), 40 Ch. D. 

244 ; He UobortHon (1889), 42 Ch. D. 553; Re Ncptus, 

[1895] 1 Ch. 73 ; Re Cohon & Cohon (1905), 92 L. T. 782, 

1746. .] — (1) The solrs. of a co., on the 

withdrawal of a petition for its winding up, gave 
petitioners’ solrs. a written undertaking “ to pay 
all proper costs A; charges incident to recoverable 
under the petition, such costs in case of difterence 
to be taxed.” Petitioners’ solrs. subsequently 
delivered their bill to the solrs. of t he co., but they 
were unable to agree the amount. Tlie co. sub- 
sequently obtained an order of course under 
Solicitors Act, 1813 (e. 73), s. 88, the third-party 
section, for the taxation of the bill. On motion 
to discharge the order ‘.—Held : tlie undertaking 
was one to pay party A party costs, vSolicitors Act, 
1813 (c. 73), s. 38, referred only to tlui taxation of 
solr. it client costs, the co. wi'rc not third parties 
within the sect., & the order was therefore irregular 
& must be discharged with co.sts. 

(2) Semhle : if on a party A party taxation, 
where the party taking the taxat ion pays t he co.sts, 
the solr. whoso bill is under taxation delivers an 
extortionate bill with the view of increasing the 
costs of taxation, the taxing master has a dis- 
cretion & can report the circumstances specially, 
(te the ct. has authority in such a case not only to 
deprive the solr. of his costs, but. also to make 'him 
pay the costs of taxation. — Rc Grundy, Kershaw 
& Co. (1881), 17 Gh. 1). 108 ; 50 L. J. Ch. 467 ; 
44 L. T. 541 ; 29 W. R. 581. 

Annotation : — As to (1) Folld. Re Ci>w(loU (1883), 52 L. J. Ch. 

240. 

1747. — •]— A person liable to pay costs as 


between party & party is not entitled to a reference 
for taxation under the third-party clause, Solicitors 
Act, 1843 (c. 73), s. 38.-~Re Cowdell (1883), 62 
L. J. Ch. 246 ; 31 W. R. 336. 

AnnotcUion : — Distd. Rc CoUyer-Bristow, [1901] 2 K. B. 839. 

1748. .] — It is well settled that under this 

third -party clause the taxation must be as between 
the solr. & his client. But still the third party 
was only entitled under that clause to tax a bill 
which he was liable to pay (Lindley, L.J .). — Re 
Morecropt (1885), 1 T. L. R. 484 ; 29 Sol. Jo. 
471, C. A. 

Annotation : — Apld. Re Longbotham, [1904] 2 Ch. 152. 

1749. .] — Upon a reference under the Lands 

Clauses Acts between a co. & a landowner relative 
to the value of land taken compulsorily by the co., 
the umpire directed tliat the co. should jjay the 
costs of the award, including therein tlie costs of 
preparing the aw’ard. The co. took up the award 
& paid the amount fixed by tiie arbitrator for so 
doing. ’Phis amoimt included a bill of costs of 
solrs. employed by the umpire to draw up the 
award. Th(* co. applied in the K. B. Div. for an 
order for taxation of the solrs.’ bill of costs \mdor 
Solicitors Act, 1813 (c. 73), s. 38; — Held: the 
umpire being chargeable with the bill & the co. 
having i^aid it, the case came within the words 
of tlic Act & tlie bill was taxable, but the order 
should be to t ax it in the Ch. Div. — Re Collyer- 
Bristow & Co., [1901] 2 K. B. 839 ; 70 L J. K. B. 
941 ; 50 W. R. 4 ; 45 Sol. Jo. 721 ; sub nom. Rc 
Collyer-Bristow & Co., Crossley V. Lowestoft 
Water & Gas Co., 85 L. T. 208 ; sub nom. Re 
Crossley & Lowestoft Water & Gas Co., Re 
(’ollykh-Bristow & Co., 17 T. L. R. 741, C. A. 

1750. Scope of liability not Increased.] — Re 
Tjiompson, No. 1230, ante. 

1751. Re Morecroft, No. 1748, ante. 

1752. — .J —This is a third party taxation, <fe 
the general rule is that a third party stands, as 
between himself A the solr. whose bill he is taxing, 
in the position of the party chargeable (Chitty, J .). 
—Re Negus, [1895] 1 Ch. 73 ; 64 L. J. Ch. 79 ; 
71 L. T. 716 ; 43 W. R. 68 ; 39 Sol. .To. 29 ; 13 
K. 85. 

A nnotations :— Apld. Re Gray, [1901] 1 Ch. 239 ; Rc Long- 

botham, [1904] 2 Ch. 152. FoUo. Rc Cohen & Cohon, 

[1905] 2 Ch. 137. Refd. Re M‘Garol (1897), 45 W. K. 321. 

1753. .] — Lessees liaving obtained the usual 

third party order to tax the lessor’s solr.’s bill of 
cost.s in th(^ preparation of a mining lease, took 
objection to the allowance by the taxir^ master 
of certain items for charges for negotiations lead- 
ing up to tlie lease. A: in particular for fees paid 
to a mining engineer who had been consulted on 
behalf of the lessor, & for various correspondence 
Avith him : -Held : the tliird party order to tax 
obtained by the lessees did not alter the nature 
or enlarge the scope for their liability, upon the 
existence of which the order to tax was based ; 
but even on a tliird party taxation the ct. was 
bound to look at the nature of the items, & to 
consider wliether, apart from the order, appet. 
was under any liability to pay them ; & the bill 


a firm of attorneys to perform certain 
services in connection with the estate. 
Subsequently he resigned the position 
& gave these attorneys the moneys 
of the estate remaining in his hands, 
with instructions to pay their own 
costs first, & then hand the balance to 
the new assignee. This they did & 
rendered their bill of costs ; — Held : 
the estate of the insolvent was, within 
O. S. U. C. c. 36, s. 38, the “ party 
liable to pay.” though ” not chargeable 
as a principal,” & the second assignee 
was entitled to have the bill taxed. — 


Re A. iic B. (1873), 6 T. It. C8. — CAN. 

k. .] — A solr. ajm)ed with Ids 

client, without furnishing any bills, 
to accept a certain sum in payment for 
professional services rendered. Some 
days subsequently the client was ad- 
judicated bkpt., & at the request of 
the assimees In bkpey. the solrs. 
furnished bills of costs, & more than 
twelve after the bills had boon furnished 
the assignees applied that they should 
be referred for taxation : — Held : 
the assignees wore not entitled to an 
order calling uiion the solr. to tax 


his costs . — Re Sealy (1911), 45 I. L. T. 

1.— IR. 

l. .] — When a client who has 

obtained an order to tax his solr.’s 
bill of costs becomes bkpt., his assignee, 
if the solrs. undertakes not prove In 
the bkpey. for the costs, cannot 
continue the taxation without giving 
an undertaking to pay the taxed 
amoimt of the bill . — Re Merrick, 
Ex p. Joyce, [1911] 1 I. K. 279.— IR. 

m. Trustees of tenant for life.] — Re 
Cusack (1888), 21 L. 11. Tr. 493. — IR. 



170 


Solicitors. 


Sect. 5. — Taxation of coats: Sub sect. 1, D. (c) i., 
ii, in.] 

must therefore be referred back to the taxing 
master to revise his taxation. 

Though a soh*. may include in one bill as against 
his own client a series of items, some of which 
may go beyond the liability of the third party, 
the third party does not by obtaining an order to 
tax thereby render himself liable for the whole 
bill.— yfc Obay, [1901] 1 (.’h. 239 ; 70 Ii. .T. Ch. 
133 ; 81 L. T. 24 ; 49 W. K. 298 ; 45 Sol. .To. 
139. 

Annotatums : — Consd. Re Fletcher & Dyson, [lUO.SJ 2 (Ih. 
088. Apprvd. Re liOUffhotham. [1904] 2 Ch. 152. FoUd. 
Re Cohen & Oohon, 11905] 2 Ch. 137. Reid. Re Mostyn 
& Fitzsimmons (1903), 19 T. L. R. 191 ; Re Lewis (1904), 
49 Sol. Jo. .54. 

1754f. - — .1 — ifcIiONCBOTHAMifeSONS, No. 1780, 
post. 

1755. Application made only for collateral pur- 
pose.] — Clctterbuck V. Combes, No. 1007, ante. 

1756. Order of course.]— Under ordinary cir- 
cumstances, an order for taxation may be obtained 
as of course by third parties, “ liable to pay.” - 
Be Bracey (1846), 8 Beav. 338 ; 5 Ii. T. O. 8. 
234 ; 50 E. R. 133. 

1757. .] — The taxation under Solicitors 

Act, 1843 (c. 73), s. 38, or the ” third party liable 
clause,” is by order of course ; but, under s. 39, 
or third paity interested clause, the application 
is special. — Re Strafobd (1852), 16 Beav. 27 ; 61 
E. R. 686. 

1758. Applicants actuated by personal motives — 
Interest in subject-matter small.] — Re Dawson «fe 
Bryan, No. 1730, ante. 

ii. Persoyis Having Paid or Agreeing to Pay Costs. 
See Solicitors Act, 1843 (c. 73), s. 38. 

1759. Whether entitled to taxation — Payment by 
volunteer.] — A party who by agreement has paid 
the bill of costs of another party, cannot apply 
for a taxation. — liANOFOun v. Nott (1820), 1 Jac. 
& W. 291 ; 37 E. R. 386. 

Anwtatione : — Consd. Doe d. Palmer v. Boo (1K3.5), 4 Dowl. 
95. Reid. Re Hartley (1801), 30 Beav. (i20 ; Vlnoont v. 
Veiiner (1833), 1 My. & K. 212. 

1760. — — .] — (1) An action between A. 

& B. is coiupromisod, B. undertaking to pay A.’s 
costs as between attorney & client. 14) c bill of 
costs of A.’s attorney being taxed more than a 
sixth is taken oil. The attorney is hable to pay 
the costs of the taxation to B. 

(2) A party agreeing to pay the costs of the 
attorney of another as between att-orney & client, 
is entitled to have the attorney’s bill taxed. — 
8aD1J^B V. l^ALPltEYMAN, CHAMBEKH V. HADLER 

(1834), 1 Ad. <fc El. 717 ; 3 Nev. & M. K. B. 599 ; 
3 L. K. B. 179 ; 110 E. R. 1381. 

1761. — .] — Doe d. Palmer v. Roe, No. 

1448, ante. 

1762. ~ .]-~Re Becke & Flower, No. 

1850, post. 

1763. Compromise of dispute.] — A paiiy 
under a bond of indemnity for the costs of another, 
liaving, on a compromise, paid what the solr. 
stated to be the amount of them, is entitled 
aftcrw'ards to have the bill taxed.— Balme v. 
Paver (1821), .lac. 305 ; 37 E. R. 860. 

1764. ,] — An agreement to pay costs 

is an agreement to ijay taxed costs ; »Sc a third 
party pa^ng a solr.’s bill of costs, in order to 
compromise a suit, stands in the same situation 
with respect to the right of claiming taxation as 


the solr.’s client. — V incent v. Venner (1833), 1 
My. & K. 212 ; 2 L. J. Ch. 49 ; 39 E. R. 661. 
AmiotaHons :—FoUd. lie Hartley (1861), 30 Bear. 620. 
Consd. Re Grundy, Kershaw (1881), 17 Ch. D. 108. Diltd. 
Re Spencer, Spencer v. Hurt (1881), 61 L. J. Ch. 271. 

1766. .] — Re Bellyse (1869), cited in 

30 Beav. at p. 623 ; 54 E. R. at p. 1032. 
Annotations : — Folld. Re Hartley (1861), 30 Beav. 620. 
Reid. Re Grundy, Kershaw (1881), 17 Ch. D. 108. 


1766. -.] — A. & B. compromised a suit, 

B. agreeing to pay A.’s costs, & any question on 
this was to be referred to an arbitrator who was 
named. A.’s solr. delivered his bill of costs to 
B. : — Held : B. was entitled to a taxation by an 
order of coui'se . — Re Hartley (1801), 30 Beav. 


020 ; 64 E. R. 1031. 

Annotation : — Distd. Re Grundy, Kershaw (1881), 17 Ch. D. 
108. 


1767. - — .]— (1) On a compromise of 

litigation E. agreed to pay the costs of C. ^ 
between solr. <fc client relating to the matters in 
dispute in the litigation, such costs to be agreed 
or taxed : — Held : this was not an agreement 
that E. would indemnify O. against all costs winch 
her solrs. could call upon her to pay, but that he 
would pay her reasonable proper costs, not 
including extra costs which the solrs. could only 
recover from her by special arrangement. 

(2) 'I’he solrs. delivered a bill which contained 
items for extra costs of this description, where- 
upon E. obtained a third party order for taxation 
under Solicitors Act, 1843 (c. 73), s. 3S :—H eld : 
this did not enlarge his liability so as to compel 
him to pay the extra costs . — Re Cohen & Cohen, 
[1905] 2 Ch. 137 ; 74 J.. .1. Ch. 517 ; 92 L. T. 
782 ; 49 Sol. .lo. 517; sub nom. Rx p. Cohen & 
Cohen, 53 W. R. 529, C. A. 

Annotation : — As to (1) Reid. Hirst & Capos & Elsworth v. 

Fox (1908), 99 L. T. 624. 

1768. -- - .] -Hirst «fc Cafes v. Fox, No. 

2181, post. 

1769. Agreement to pay fixed sum.]~P., 

under the pressure of legal proceedings taken 
against him by M. & co., as attorneys for the 
National Bank of Scotland, entered into an agree- 
ment to pay £200 to M, & co. for their costs. It 
was alleged by P. that this payment & a fuithor 
payment to the National Bank were made ujion 
the terms that the bank should exhaust their 
remedies on certain acceptances given by third 
persons before taking proceedings against P., <fc 
that the Bank were now acting in violation of 
the agreement. P. thereupon applied that M. & 
CO. should be ordered to deliver to him a copy of 
their bill of costs in the matter of the above pro- 
ceedings. The ct. refused to grant the applica- 
tion. -Ifc Morris (1872), 27 L. T. 564 ; sub nom. 
Re Morris, Exp. Pooley, 21 W. R. 192. 

1770. -.] In a testamentary suit a 

compromise was ellected, which included a fixed 
sum to be paid to deft.’s attorney for bis agreed 
costs. This simi was paid to him ; — Held : the 
ct. could not afterwards oi'der his bill to bo taxed 
on the apYihcation of his client. — Holditcii v. 
Carter (1873), L. R. 3 P. & D. 115 ; 42 L. J. P. 
& M. 78 ; 21 W. R. 934 ; sub nom. Holditch v. 
Cijbton & Carter, 29 L. T. 249 ; 37 J. P. 825. 


Annotation : — Consd. Re Foster, Baruato v. Foster, [1920] 
3 K. B. 306. 


1771. — .] — Deft, in an action agreed, 

tiu’ough his solr., to pay pltf.’s sob*, a fixed sum 
for his costs & for his trounle in promoting a com- 
position between deft. & his creditors. Within 
twelve months of the payment of the amount deft. 
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took out a summons for the delivery by pltf.’s 
solr. of a bill of his costs ; — Held : no fraud or 
undue pressure upon deft, having been established, 
there was no “ special circumstances ” within 
Solicitors Act, 1843 (c. 73), ss. 37, 38, 40, 41, to 
warrant the application. Semblc : deft, was not 
a party “ chargeable ” within Solicitors Act, 1843 
(c. 73), so as to be entitled to make the applica- 
tion . — Re Heritage, Ex p. Docker (1878), 3 
Q. B. I). 720 ; 47 L. J. Q. B. 609 ; 38 I.. T. 509 ; 
26 W. II. 033. 

1772. .] — On Aug. 3, 1894, II. com 

menced an action against W., his son & partner, 
for dissolution of partnership. Notice of motion 
for a receiver was given, but stood over pending 
negotiations for a settlement until Aug. 22. A 
draft ligreement for settlement was sent on Aug. 1 6, 
by pltf.’s soli's, to deft.’s solrs., containing among 
otlier clauses the following : “ The cost of the 

action & of this agreement A of the notice of dis- 
solution for the liondon (iazette, shall be paid 
by W.” On Aug. 17, pltf.’s solrs. sent to deft.’s 
solrs. a draft bill of costs for £48 19«. with an 
explanatory letter saying that they were sent in 
order that deft.’s solrs. might peruse them before 
completion, & the amount agreed upon might be 
inserted in the agreement. On Aug. 21, the 
parties and their solrs. mot, A the agreement was 
signed by pltf. A deft, with tlie words “ Such 
costs being agreed at £45,” added at the end of 
the draft clause 8<4 out above. I’lie action was 
abandoned according to the agreement, A on 
Aug. 27, W. obtained the common order to tax 
the bill BO delivered. Pltf.’s solrs. moved to dis- 
charge this order. It was alleged at the hearing 
of the motion that the amount was agi'eed under 
pressure : — Held : the sending the bill under the 
circumstances stated was not a delivery of a bill 
within the meaning of the Attorneys A Solicitors 
Acts, A whatever might hav(} been W.’s rights to 
have a bill delivered A taxed on a special applica- 
tion, ho w'as not. entitled to the common order to 
tax, A this order must he discharged with costs. 
— Re IIuLUEuf A (hiowi-: (1894), 71 J^. T. 748 ; 
39 Sol. .lo. 83 ; 13 It. 442, 

1773. Undertake to pay party & party 
costs .] — Re (jRUNDY, Kershaw A C<i., No. 1740, 
a/fle. 

iii. Mortgagor or Mortgagee. 

Nee Solicitors Act, 1843 (c, 73), s. 38. 

1774. Mortgagor — Taxation as between original 
parties.]— A mtgee.’s solr. would not part with the 
deeds until jiayment of his bill of costs, which had 
been delivered to the mtgor.’s solr. a month pre- 
^dously ; — Held : this was not a suflicient case of 
pressure to induce the ct. to order a taxation. 

A mtgor, has not a right to h;rve the bills of the 
mtgee.’s solr. taxed upon different principles from 
those which would be applied to the taxation of 
the same bill, upon the petition of the mtgee. 

Payment of a solr.’s bill, delivered at the lost 
moment of settling a mtge,, being insisted on, 
without any opportunity of examination being 
afforded, is a ” special circumstance,” within 
.Solicitors Act, 1843 (c. 73 ). — Re Jones (1846), 8 
Beav. 479 ; 60 E. li. 188. 

Annotation : — Refd. Re Longbotham (1904), 90 L. T. 538. 

1775. .] -~Re Harrison, No. 1979, post. 

1776. .J — It requires a very special 

case to induce the ct. to order taxation after pay- 
ment, the ct. being reluctant to open a matter 


deliberately settled. The rule is that there must 
bo both pressure A overcharges, or items in the 
bill itself of such a nature as to amount to what is 
vaguely called fraud. 

'The doctrine of pressure, in cases of taxation 
after payment, is not to be extended, A the appli- 
cation for taxation should bo made speedily. 

Where a mtgor. seeks the taxation of the bill 
of the mtgee. ’s solr., it must be looked at, not as 
between the mtgor. A the solr., but as between 
the sob*. A his client, the mtgee. 

Where a considerable portion of a bill of costs 
is for business, which, in the exercise of an honest 
A fair discretion, ought never to have been tran- 
acted, the ct., although there be no serious amount 
of pressure, will order a taxation after payment. 
—Re Barrow (1853), 17 Beav. 547 ; 24 D. J. Ch. 
126 ; 22 L. T. O. S. 217 ; 18 Jur. 181 ; 2 W. II. 


UT , XU* 4.V* ±±xyj» 

1777. .] — Re Fisher, No. 1788, post. 

1778. — .j — Re Abboti’, No. 1413, arde. 

1779. .] — ^Upon a petition by a mtgor. 


to tax the bill of the mtgee.’s solr., after payment, 
the mtgee. must be served. 

A mtgor. seeking to tax the bill of the mtgoc.’s 
solr., as against the solr., stands in the position of 
the mtgee. himself, A if the mtgee. cannot tax it, 
neither can the mtgor. ; but the mtgor. may tax 
it as against the mtgee. for the purpose of diminish- 
ing the amount of his claim. — Re Baker (1863), 
.32 Beav. 526 ; 2 New Kep. 151 ; 8 L. T. 566 ; 11 
W. li. 792 ; 55 E. K. 207. 

AvnoUitnms — Consd. Re Foster, Bavnato r, Foster, [1920] 

.3 K. B. 396. Refd. Re Massey (1865), 34 Beav. 463. 

1780. .] — On the taxation, under the 

third -party sect. [s. 38 J of Solicitors Act, 1843 
(c. 73), of the bill of a mtgee.’s solr. at the instance 
of the mtgor,, items which the mtgor. would not 
be liable to pay as between liimsolf A the mtgee. 
must be disallowed, even thougli the solr. would 
be entitled to charge them as against his client, 
the mtgee . — Jic Longbotham A Sons, [1904] 2 
Ch. 152 ; 73 I;. J. Ch. 681 ; 90 L. T. 801 ; 62 
W. II. 000 ; 48 Sol. Jo. 546, C. A. 

AnnoUdions .'-—Consd. Re Lewis (1901), 49 Sol. Jo. .54. Apld. 

Re Cohen Cohen, |1»05] 2 C^h. 137. Consd. Rc Hirst & 

Capos, 11908] 1 K. B. 982 

1781. Agreement to pay expenses.]— Deft., 

who liad borrowed money of pltf., was, by an 
agreement, to wliich pltf.’s attorney was the 
attesting witness, to pay the expenses of that ^ree- 
ment A of the various securities, including a 
warrant of attorney : —Held : pltf.’s attorney, 
who had pro]iared those securities, was oomi)ellable 
to delivei' his bill to deft, to bo taxed. — P ainj'ER 
V. Lindsell (1840), 0 Bing. N. C. 197 ; 8 Dowl. 
250 ; 8 Scott, 453 ; 9 1.. J. C. P. 151 ; 133 E. II. 
78. 

1782. No part of business transacted in 

court.] The bill of costs of a mtgoc.’s solr. for 
business done in relation to the mtge., A the sale 
of the mtged. estate, is taxable at the instance of 
the mtgor., under Solicitors Act, 1843 (c. 73), 
though no part of the business may have been 
transacted in any ct. of law or equity . — Re IjEES 
(1844), 6 Beav. 410 ; 13 L. J. Ch. 151 ; 2 L. T. 
O. 8. 467 ; 49 E. II. 637. 

AnnoUdions : — Reid. Rc Thompson (1845), 8 Boav. 237 ; Rc 

Eyre (1818), 2 Ph. 368 ; Re Stephen, Ex p. Bass (1848), 2 

Ph. 562. 

1783. Order as of course — Where applica- 

tion within tweive months.] — A mtgee.’s solr. re- 
tained the amount of his bill of costs out of the 
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D. (o) lil. 

n. Mortgagor .] — The mtgees. of land 
having brought ejectment, & 


under the power of sale, their solr. 
sent the surplus purchase -money to 
the mtgor., aooompanled by a state- 
ment of the amoimt duo. In which one 


item wae for “ solr.’s costs, 1143.” 
The portlonlars being asked for. ho 
rendered two separate bills, one of the 
ejectment, the other of the sale ; — 



172 


Solicitors. 


Sect. 5, — Taxation of costs: Svh-sect. 1, D. {c)iii, 
6civ., & (rf).] 

produce of the sale of the mtged. estate, he 
charged the amount in an account delivered to 
the mtgor. : — : an order for taxation within 
twelve months might be obtained as of coiirse, 
As a special petition having been presented for 
that object, the order was made, but petitioner 
was ordered to pay tlie costs . — Fe BiGNOixD 
(1846), 9 Beav. 269 ; 60 E. It. 347. 


A?imt<Uicms Jle Holland (1854), 23 L. T. O. S. 203. 

Apld. lie Brady (1867), 15 W. K. 632. Consd. Jie West, 
King & Adams, Ex p. Clough, [1892] 2 Q. B. 102. Reid. 
Jie Longbotham, [1904] 2 Ch. 152. 

1784. Necessity for delivery of bill to mort- 

gagee.]~-i?c Kellock, No. 1422, ante. 

1786. After payment of bill.]— After pay- 

ment, an ex parte order for taxation is irregular, 
A the same rule applies, where tlie payment is 
made by a nitgee., & the taxation is at the instance 
of the mtgor. as the party ultimately “ liable to 
pay.”~7i‘e Cahew (1844), 8 Beav. 160; 1 New 
Bract. Caa. 83 ; 14 L. J. Ch. 100 ; 4 L. T. O. S. 
231 ; 60 E. K. 00. 

AnrmUitum ; — Consd. Hr Barber, Ex p. Manchester iv: lioeds 
Ity. (1845), 14 M. & \V. 720. 

1786. .J — Jie Jones, No. 1774, ante. 

1787. — .] —A bill of costs was delivered 

on the day apjiointed to complete (-he (-ransfer of 
a mtge. Jt was objected to, but the solr. of the 
mtgee. rofu.sed to complete until payment. The 
mtgor. paid it, but it was afteiwards ordered to 
be taxed.---/i’c Pbiu.potts (1863), 18 Beav. 84 ; 
52 E. B. 33 ; snb nom. Re J*hillpo'its, Ex v. 
Davies, 2 W. B. 3. 

yfrtTw/aOon Expld. Jie Heritage, Ex p National Land Co. 
(1854), 2 Eq. Bep. 234. 

4-1 Upon paying off a mtge., 

the bill of the mtgee. s solr., though objected to, 
was paid in full, the solr. undertaking “ to refund ” 
so much of “ the mtgees.’ law chai'ges ” as might 
be “ found to be in excess of wliat they wore 
entitled to receive ” :~llehl : the ct. would enforce 
the imdertaking, upon petition, by ordering a 
taxation, A it was to be as between the mtgor. 
A mtgees,— Be Eisheii (1864), 18 Beav. 183 ; 62 
E. B. 72. 

1789. Trustee In bankruptcy.]— The tinis- 
tec in bkpey, of a mtgor. held entitled to an order 
to tax, under Solicitors Act, 1843 (c. 73), the bill 
of costs of the solr, of the mtgee. incurred in sell- 
ing the property under a power of sale. — Jie 
Alltngham (1886), 32 Cli. D. 3(5; 65 1.. J. Ch. 
800 ; 64 L. T. 905 ; 34 W. B. 619, C. A, 
Atinotation8:~-Consd. lie Went, King & Adams, Er p. 
(.lough, [1892] 2 g. B. 102; Hr Ford, Ex p. Offlclal 
Bemver (lyoi) 84 L. T. 329. Reid. lie Palace 
Itestaurants, [1914] 1 Ch. 492. 


1790. Mortgagee — Second mortgagee — Costs of 
first mortgagee.] — A second mtgee. i)resentod a 
petition to tax the bill of costs of the first mtgees.’ 
solr., which had been paid out of the produce of 
the sale of the mtged. estate •.—Held : the fii*st 
mtgees. must be served with the petition . — lie 
Jessop (1863), 32 Beav. 406 ; 65 E. B. 169. 
Annotation : —Consd. He Massey (1865), 34 Beav. 463. 

1791. Third mortgagee.] — The mere cir- 

cumstance that a solr. is accountable to a client 
m a money act;ount is not sufficient to subject 

^ 4 ?^® summary jurisdiction of the ct., A 
neither that jurisdiction nor the j uiisdiction under 


the Act of Parliament can be raised on a summons 
at chambers, but either of them must be the subject 
of a special application to the ct. 

P., a solr., had acted for a mtgor. A for first 
& second mtgees. The latter were about to sell 
the property, when G., a third mtgee., arranged 
to pay all that was due in respect of the mtges., 
A a lump sum for costs, the bills not having then 
been made out ; A it was agreed that the accounts 
should be thereafter adjusted. The bill sub- 
sequently sent in exceeded the sum so paid, A it 
contained items properly chargeable against the 
mtgor. only. G. by summons under Soheitors 
Act, 1843 (c. 73), sought a taxation ; — Held : he 
had no remedy upon tliis application, A as the ct. 
would not exercise its general jurisdiction upon 
summons, d fortiori would it refuse when there 
was an agreement between the parties . — Re 
Forsyth (1866), 2 De G. .1. A Hrn. 609 ; 12 L. T. 

687 ; 11 .lur. N. H. 616 ; 13 W. B. 932 ; 46 E. B. 

472, D. .TJ. 

Annotations : — Folld. He Gold (1871), 24 L, T. 9. Expld. He 
Foster, Barnato r. Foster, [1920] K. B. 30(1. 

1792. Under pressure of a threat 

by first mtgee. to transfer liis mtge. to third 
mtgee. the second mtgee. paid off the first mtge. 
debt, int-erest A costs under protest against t-he 
amount of tlie costs, A accepted a transfer of the 
first mtge. I'lie deed of transfer recited that a 

certain sum was due for costs, A assigned it, as 

well as the principal A interest, to the transfei'eo. 
On a summons by the transferee for taxation of 
the bill of costs whicli had been delivered six days 
before completion of the transfer: — Held: ho 
was estoi)ped by the recital on the deed from 
obtaining an order for taxation . — Rc Gold (1871), 
24 L. T. 9 ; 19 W. R. 343. 

Annotation ; — Expid. He Foster, Bamato r. Foster, [1920] 3 
K. B. 306. 

Taxation of costs In mortgage generally.] — Sec 

Mortgage, Vol. XXXV., pp. (591-696, Nos. 
4372-4391. 

iv. Other Iversons, 

1793. Real plaintlfl — Obliged to sue in another’s 

name.] — A person who is the real pltf. in a cause, 
but who is obliged to sue in the name of another, 
may apply to the ct. to liave his attorney’s bdl 
in the cause taxed . — Re Masters (1836), 1 liar. 

A W. 348. 

1794-. Husband — In respect of costs of wife & 
wife’s former husband.] — A husband became 
liable for bills of costs due from his wife, dam. sola, 

A from her former husband, to a solr. -.—Held: 
though the relation of solr. A client did not exist 
between the solr. A the second husband, yet the 
latter was entitled to a taxation of the hills of 
costs. — W aring v. Whjjams (1839), 2 Beav. 1 ; 
48 E. B. 1078. 

1795. Person conveying property to trustees — 
For carrying on litigation & paying costs.] — A., 

who claimed some property, conveyed it to trus- 
tees, upon trusts for carrying on the litigation A 
payment of the costs, etc. The trustees em- 
ployed a solr., A they raised a sum of money, 
upon A.’s notes drawn for the purpose, which they 
placed in the solr.’s hands. A. alone obtained an 
ex p. order for taxation ; it was discharged for 
irregularity . — Re Bichardson, Ex p. Mobbs 
( 1845), 8 Beav. 499 ; 60 E. B. 196 ; subsequent 
proceedings (1846), 7 L. T. O. S. 26. 


mtgor. was clearly a person 
entitled to apply for taxation within 
C. S. U. C. c, 3.5, 8. 8. — He Macdonald, 
Kx p. Glass (1863), 3 P. B. 138 , 9 
C. L. J. O. S. lll.—CAN. 

1786 i. — —After payment of bill.]— 
T(1887), 12 P. R. 240. — CAN. 


J. Mortgaqee—Second morti 
Costs of first mortgage,] — 
mtgeos. sold under power of solo, & 
their attorney's costa i—Ueld : a se 
mtgee. was hold not entitled to 
right of taxing these ooeta. 
Ckontn, Kkw & Bktts (1880 


P. R. 372.— CAN. 
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0 . Next friend of married woman,] 
— Married women joined with their 
husbands in an application for taxation 



Part VI. — Kemuneration of Solicitors— Costs. 


173 


1796. Ratepayers.] — Where a surveyor of high- 
ways within a parish employed an attorney to 
conduct an indictment for an obstruction of one 
of the highways, & to transact other business, & 
paid his bill out of the moneys raised by the high- 
way rate : — Held : the ratepayers were not 
persons “ liable to pay ” within Solicitors Act, 
1843 (c. 73), s. 38, & could not, therefore, apply 
for a reference of the bill to taxation. — lie Barber 
(1845), 14 M. & W. 720 ; 3 Dow. & D. 244 ; 1 
New l^act. Cas. 307 ; 15 L. J. Ex. 9 ; 6 L. T. O. S. 
130 ; 9 Jur. 070 ; 163 E. R. 066 ; norn. Re 
Barker, Ex p. Manchester & Leeds Ry. Co. 

Rastrick Township Ratepayers, 10 .1. P. 048. 

1797. Lessee.] — (1) There is no general rule as 
to how much pressure will entitle a pai ty to have 
a solr.’s bill taxed after payment. But if reason- 
able facilities for taxation have heen refused at 
the last moment, when it has become imperative 
to the party to obtain immediately the papers to 
which the solr.’s lien applied, & tlie party has 
consequently paid the bUl, that is a special cir- 
cumstance which, coupled with items of apparent 
overchai’gc, will justify the ct. in directing taxa- 
tion after payment. 

(2) W., on May 31, 1866, agreed in writing to 
take a lease fi’om G. & T., & to pay their costs 
of the agreement & of the lease ife count-erpart-, 

incidental thereto. W. paid the bill of G. A: 
T.’s soh’s., <fc afterwards applied for taxation 
against the solrs. ’ An order was made to tax 
the bill “ upon the terms of the agreement dated 
May 31, 1805 ”: — Held: tins reference to the 
agreement was erroneous, for that the order 
must be to tax the bill which W. had paid, without 
anything to limit the bill to that which would be 
the proper bill as between G. k ’t. k ^V ^. — Re 
Newman (1807), 2 (di. App, 707; 30 h. J. Ch. 
843 ; 17 L. T. 128 ; 15 W. R. 1180, L. .f. 

Annotations : — As to (i) Consd. lie Boycott (188.}). 20 Ch. D. 

r)71. Ocnrratbj, Refd. AV J.acey (188 ;b, oO L. .T. Ch. 287. 

1798. — Appets. were lessees of property 

belonging to a hospital, k the lease contained a 
clause that all as.signmonts k underleases should 
be prepared by the clerk to tJie hosiiital. Appli- 
cants having arranged to undi'rlet theu’ premis<*s, 
the underleases were prepared by the clerk to the 
hospital, a member of resp. firm of solrs., whose 
charges appets. now .sought to obtain an order to 
tax : — Held : as there was no liability on the part 
of appets. under the lease to pay the charges, 
or any direct employment by apyicts. of resps. as 
their sohs., the ct. had no jurisdiction to order the 
bill to be taxed. — Re Cookson, Wainewrkjht k 
Pennington (1880), 2 T. L. R. 303. 

1799. .] — Re Gray, No. 1753, anie. 

1800. Person supplying funds for prisoner’s 
defence.] — Re Mills (1885), 79 L. T. .To. 102, I). O. 

1801. Purchaser.] — Re MoRECKOi’r (1885), 1 

T. L. R. 484 ; 29 Sol. Jo. 471, G. A. 

Annotation : — Consd. Re Longbothani, [1901] 2 Ch. 152. 

Persons interested.] — See Sub-sect. 1, D. (d), 
post. 

{d) Persons Interested. 

See Solicitors Act, 1843 (c. 73), s. 39. 

1802. Discretion of court — Exercise of discre- 
tion.] — (1) Qu. : whether the provision in Solicitoi*s 


Act, 1843 (c. 73), s. 41, as to the necessity of show- 
ing ” special circumstances ” on an appUcation 
for taxation of a bill of costs after payment, applies 
in the case of an application by a cestui que trust 
under sect. 39 for taxation of a bill paid by trustees. 
Wdiethcr the provision applies or not, the ct., on 
an application under sect. 39, has a discretion as 
to ordering taxation, even where special circum- 
stances are shown. 

(2) Where overcharges of only £2 or £3 were 
shown, & no pressure or fraud was proved, the ct. 
declined to exercise its discretion by ordering 
taxation . — Re Chowne (1884), 52 L. T. 75, C. A. 

Annotation : — As to (1) Consd. Rc Wellborno, [1901] 1 Ch. 

3X2« 

1803. Executor — On behalf of cestui que trust — 
Executor not acting in administration.] — Reference 
of a solr.’s bill of costs to be taxed, upon the 
application of one of two trustees k exors. by whom 
he had been employed in the conduct of the cause 
& in other matters relating to the executorship, 
the exor. making the application not having acted, 
k his acting co-exor. refusing to consent to the 
appheation, the bill having been long since paid 
by the acting exor., but unknown to the jiarties 
beneficially interested, k no settlement of the 
executorship accounts having been made, notwith- 
standing repeated applications, until lately, «fe 
the ccstuis que trust , one of them a married woman, 
having executed a release to the exors. Motion 
on behalf of the solr. to discharge the order of 
reference refused, the cestui que trust having a right 
to use the name of liis trustee for the purpose of 
taxation, k the ridease to the exors. not operating 
to prevent liim from prosecuting against the solr. 
tlie remedy given him by statute. — H azard v. 
Ijvne (1817), 3 Mer. 285 ; 36 E. R. 110, L. C. 

1804. Persons beneficially interested.]— Where 
a bill of costs against exors. contained charges to a 
considerable extent beyond wliat would have been 
allowed them in their accounts with testator’s 
estate : — Held : it was a proper case of taxation 
at the instance of the persons beneficially interested 
after payment by the exors . — Re Dickson (1850), 
8 De G. M. A G. 055 ; 20 L. J. Ch. 89 ; 28 L. T. 
O. S. 153 ; 3 Jur. N. S. 29 ; 5 W, R. 108 ; 44 B. R. 
542, L. JJ. 

Annotations : — CODSd. Re Massey (1805), .“iT Beav. 46.“) ; Re 

Eliuslie, Er jj. Tower Subway Co. (1873), L. R. 10 Eq. 

320 ; lie liOiigbothain, [1904] 2 Ch. 152. Refd. Re 

Strother (1857), 3 K. & .1. 518 ; Re Chowno (1884), 62 

L. T. 75 : Re Checsmaii, [1891] 2 Cb. 289 ; lie Wellborno 

(1900), 70 L. J. Cb. 172. Mentd. Kvantxirel v. Evanturel 

& Renullard (1874), 43 L. J. R. C. 58. 

1805. Being also executor — Application by 

one executor.] — Re Perkins, No. 2242, post. 

1806. Cestui que trust.] — In an action by a 

cestui que trust against his trustees for administra- 
tion, the solrs. of the trustees were joined as defts. 
It was alleged that grossly exorbitant sums had 
been allowed in thi' accounts as costs to the 
trustees’ soh’s., k the relief asked for against them 
was that theu- bills might be taxed. The sok's. 
demurred ; — Held : such an action could not be 
maintained by a tlihd party, cestui que trust, 
against soh’S. k the proper remedy was by petition 
under Solicitors Act, 1843 (c. 73), s. 39. No leave 
to amend was given . — Re Spencer, Spencer v. 


of ookits : — Held : notwithataudliiif 35 
Vlct. c. 16 (0.), the married women 
must In such oases have a next friend. — 
Re Spbnokr k McDonald (1872), 19 
Gr. 467.— CAN. 

PART VI. SECT. 6, SUB-SECT. 1.— 
D. (d). 

1006 i. Persons benefidallu inter esied 
—Ccstin qtu‘ irust.]—- Any one cestui que 


trust may. In tho discretion of the ct., 
obtain an order under the third party 
clauses of Solrs. Act for the taxation 
of a bill of costs for business connected 
with the trust estate of a solr. employed 
by the tnistce. — Sandkoud v. Porter 
(1889), 16 A. R. 5G5.— CAN. 

1806 11. .] — When atrust.oo 

employs a solr. In matters ooncorninff 
the trust estate, k pays him out of the 


E rooceds of the estate, the cestui que trust 
I not entitled to have tho solr. ’a bill of 
costa taxed ; but the trustee will only 
he allowed in his account such chargres 
as were fair & reasonable. — Lanoford 
(Lady) r. Mahony (1843), 5 1. Eq. R. 
569 ; 4 Dr. & War. 81 ; 2 Con. k Law. 
317.— IR. 

p. Widow.] — Re Early, [1897] 

1 1. B, G. -IR. 
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Sect. 5 . — Taxation of coats: Sub-sect. 1, D. {d); 
aub-sect, 2, A. <ii: B.] 

Hart (1881), 51 L. J. Ch. 271 ; 45 L. T. 645 ; 30 
W. R. 290, C. A. 

Armniatims : — Consd. iVe Blundell, Blundell i>. Blundell 
(1888), 40 Ch. D. 370. Apld. lie Jackson, lie Cottrell, 
Boutfhton Leifch v. Bou^hton LelRh (1889), 40 Ch. D. 
495. Befd. Cowpor v. Stonehara (1893), 08 L. T. 18 : 
JMidfflcy V. Mideley, [1893] 3 Ch. 282. 

1807. - - ~ — After death of trustees.] — Tax- 

ation ordei*ed, at tlie instance of ceaiuia que trusty 
of a bill incurred in respect of a trust estate by 
trustees, both being now dead ; but any balance 
due from the solr. was ordered to be paid into ct. 
to a separate account & not to petitioners. — Re 
IlALLETT (1855), 21 Beav. 250 ; 52 E. R. 855. 

1808. Necessity for proof of fraud.] — 

Under the third-party clause [Solicitors Act, 1843 
(c. 73), 8. 39] it is not necessary, where a cestui 
que trust applies for taxation of bills paid by trustees 
or exors., to show that there ai*e fraudulent over- 
charges. 

Taxation ordered, at the instance of a legatee, 
of a bill of costs of the exors.’ solr., for the amount 
of which a mtge. had been given by them.— Re 
Drake (1856), 22 Beav. 438 ; 52 E. R. 1177. 

AnnotcUiona : — Consd. lie Wollbonio, [1901] 1 Ch. 312. 
Reid, lie Checamun, [isOl] 2 Ch. 289. 

1809. — — Application after payment — 

Delay of more than twelve months.] — Application 
by cestui que trust lor tlie taxation oif a bill of costs 
paid by his trustees more than twelve calendar 
months, refused. 

Whore a cestui que trust applies for taxation, then 
if there has been no payment, the rules under wiiich 
taxation is to be directed arc such as are pointed 
out by Solicitors Act, 1813 (c. 73), s. 37, & if there 
has been pajunent, by sect. 41. 

Whenever Solicitors Act, 1843 (c. 73), applies, 
the ct. cannot in any case whatever send a bUl for 
taxation as against the solr., if it has boon paid 
more than twelve months, but the ct. may, after 
that period, direct a taxation as between a trustc;c 
& his cestui que trust, to justify the payments of 
the former. 

The words “ any such bill,” in sect. 41, do not 
mean the bill mentioned in the sect, immediately 
preceding, viz., any bill ” previously taxed & 
settled ” ; nor are they limited to such bills as 
tmder the provisions of the Act are sought to be 
taxed by a party directly chargeable. 

Semble : where a solr.’s bill has been paid by 
a trustee, the cestui que trust cannot after the 
expiration of twelve montlis from payment, obtain 
a taxation, as against the solr., although he had 
no notice of the payment until after the twelve 
months had expired. — Re Downes (1844), 5 
Beav. 425 ; 13 L. J. Ch. 159 ; 2 L. T. O. S. 438 ; 
49 E. R. 643 

Annotations: — Consd. Re Pender (184(5), 16 L. J. Ch. 25. 
Apld. Re WoUborne, [1901] 1 Ch. 312. 

1810. — — .] — By virtue of the 

I)roviso in Solicitors Act, 1843 (c. 73), s. 41, taxa- 
tion, ux>on the application of a cestui que trust of 
a bill of costs paid by his trustees, will not be 
ordered under sect. 39 where the application is 
not made within twelve calendar months after 
payment ; regard being had to what must now be 
treated as the settled practice of the ct. — Re 


Wellborne, [1901] 1 Ch. 312 ; 70 L. J. Ch. 172 ; 
83 L. T. 611 ; 49 W. R. 113 ; 45 Sol. Jo. 104, 0. A. 

1811. No objection taken at 

payment .] — Re Faulkner, No. 1292, ante. 

1812. Proof of special circum- 

stances .] — Re Chownb, No. 1802, ante. 

1813. Application before payment.] — 

Re Downes, No. 1809, ante. 

1814. Interested third party —Application more 
than twelve months after payment .] — Re Massey, 
No. 2002, post. 

1815. Judgment creditor — Judgment for adminis- 
tration of estate .] — Re Jones & Everett, No. 
1428, ante. 

1816. Whether taxation as between original 
parties — Application more than twelve months 
after payment.]— iic Downes, No. 1809, ante. 

1817. .| — A cestui que trust has no right to 

question his trustee’s retainer of a solr. as between 
hirnsfilf & the solr. ; or to obtain an order for a 
separate taxation of the solr.’s bill of costs ; but 
he has a right to att-end the taxation of the trustees, 
& raise the question of retainer only as one between 
liimself & his trustees. — Re Story, Rx p. Mar- 
wick (1859), 1 L. T. 16 ; 8 W. R. 15. 

1818. .] — Trustees having employed a solr. 

in the distribution of a trust estate, certain bene- 
liciarios obtained an order for the taxation of the 
solr.’s bill of costs under Solicitors Act, 1843 
(c. 73), 8. 39 : — Held : (1) the costs must be taxed 
as between the trustees & their’solr., &, if properly 
chargeable against the trustees as such, must be 
allowed out of the estate irresjiective of the ulti- 
mate incidence amongst the beneficiaries, which 
was a question outside the scope of such taxation ; 
(2) the prospective costs of completing final dis- 
tribution might properly be included in such a bill. 
—Re Miles, [1903] 2 Ch. 518 ; 72 L. J. Ch. 704 ; 
88 L. T. 863 ; 52 W. R. 47 ; 47 Sol. Jo. 665. 

1819. Special application — Necessity for .] — Re 
Straford, No. 1757, ante. 

8UB-.SECT. 2.— Ai’PIJcation for Order. 

A. In General. 

See Solicitors Act, 1843 (c. 73), ss. 37, 38 ; 
R. S. C., Ord. 54, r. 4, E., P. (1), Ord. 55, r. 2 (15), 
Ord. 62, r. 18. 

1820. Where made — At chambers.] — An ap- 
plication to tax an attorney’s bill ought to be 
made at chambers. — Babseit v. Oiblett (1834), 
Dowl. 650. 

1821. How made — Application for re-taxation.] 

— ^A.-D. V. Nethercoat, No. 2470, post. 

1822. Ex parte application —Where pre- 

vious order to change solicitor.] — An order for the 
taxation & payment of an attorney’s bill, after a 
jirevious order to change the attorney, cannot be 
made upon an ex parte application. — Gillow v. 
Rider (1855), 15 C. B. 729 ; 3 C. L. R. 203 ; 139 
E. R. 612. 

1823. Special application— Summons not 

petition.] — Special applications for delivery & 
taxation of a bill of costs, & for iiayment over the 
appet. of the balance of the cash account, must be 
mjide by summons, & not by petition . — Re 
Edmonds (1871), 25 L. T. 152 ; 19 W. R. 1048. 
Annotation: — Beld. Re KeUook (1887), 56 L. T. 887. 


PART VI. SECT. 6, SUB-SECT. 2. — A. 

q. How made — (en pro’cipe.] ~ 
The common order to tax may he 
obtained by a rUent on prteerpe ; It 
iB not necesaary to apply to a Judge in 
chamberH for it . — Re DANiKr., 1 Ch, Cdi. 
224.— CAN. 

r. - — .] — Upon a motion in 


ehambera for an order for the de- 
Jivery & taxation of a solr.’s bill of 
costa ndat.lng to certain proceedings 
tmder a mtge. • — Held : the ohanoory 
)iractic(? of obtaining such orders on 
jtra’cipe is the more ofmvonlent one, 
should prevail in all dlvlsloua of the 
High Ct, of Jnstloe , — Re FirzoKKALn 
(1884), 10 p. U. 279.— CAN. 


t. .] — Where an order for 

the delivery & taxation of bllla had 
boon taken out on prawipe, on the 
apidioatlon of tlio adminJati’ator of the 
client, & the fact that tl»e aolr. disputed 
the relainer i)y such rliont was not 
brought to the notice of the ct. on the 
issuing of the order, but it was 
eatablTshod that the administrator did 
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1824. Title of application.]— On a motion for 
judgment under Sollcitora Act, 1843 (c. 73), 8. 43, 
the affidavit ought to be intituled in the matter 
of the attorney, & not in the name of the cause. — 
Re Hair (1844), 7 Man. & O. 510 ; 8 Scott, N. R. 
231 ; 6 Jur. 326 ; 135 E. R. 205 ; previous pro- 
ceedingst sub nom. Re Habe, 8 Jur. 677. 

1825. Validity of petition — Where allegations as 
to conduct of solicitor.] — It is no objection to a 
petition to tax the solr.’s bill, that it contains 
allegations reflect!^ on the conduct of the solr. ; 
for, if such allegations are improper, they may be 
referred for scandal. — Re Weixs, Ex p. Wells 
(1836), 1 Deac. 69. 

1820. Proper party to petition— Trustee -Petition 
by cestui que trust.] — A trustee is not a proijer 
party to a petition presented by a ceMui que trust 
for the delivery & taxation of bills of costs paid by 
a trustee. — Re Mole (1862), 22 L. J. Ch. 466 ; 20 
L. T. O. S. 164. 

1827. Contents of petition — Speciflcatlon of all 
items objected to.] — Ex p. Anijrewh, No. 2117, 
post. 

1828. " .] — Re Dawson <k Bryan, No. 

1730, ante. 

1820. Indorsement of petition — By London agents 
acting for country solicitors.] — London solrs. acting 
for country solre., duly authorised, obtained an 
order for taxation of costs. The names of the 
liondon solrs. were indorsed on the petition for 
taxation as principals. The order for taxation 
was discharged on tlio motion of the client without 
costs. — Re SciiOLES <fe Sons (1886), 32 Ch. J). 245 ; 
65 L. J. Oh. 626 ; 64 I.. T. 466 ; 34 W. IL 515 ; 2 
T. L. R. 476. 

1830. Service of summons -Out of jurisdiction.] 

- -A summons to tax a bill of costs, not being a writ 
of summons within R. 8. C., Ord. 11, r. 1, leave to 
servo it out of the jurisdiction will not bo gi-antcd. — 
Re Boitron, Ex p. Brandon (1880), 54 L. T. 128 ; 
34 W. R. 352, D. C. 

Annotation : — Mentd. lit Hiisfic'ld, Whaloy r. Buslicld (1S86), 
L. J. Ch, 467. 

Sec, now, U. S. 0., Ord. 11, r. 8a. 

B. When Special Application Necessary, 

1831. Where retainer disputed.]— (1) The ct. 

has jurisdiction to make an order for the taxation 
of a bill, giving liberty to the client to question the 
retaiiuT. 

(2) C., with others guaranteed payment to the 
extent of their respective suberiptions of the 
expenses of an application for an Act of l^arlia- 
ment. T., who acted lus the solr. in the matter, 
brought an action against C. for the amount of Ids 
bill of costs. V. paid into ct. the amount sub- 
scribed by him, A pleaded to the action. Hubse- 
quently C. presented a petition, A obtained an 
order of course for taxation. The petition did 
not contain a submission to pay, nor the order any 
direction to the taxing master to state the amount 
due from C. to T. On a motion to discharge this 
order with costs ; -Held : an order on a petition 
presented under such circumstances was not of 
com-se ; where taxation was asked A the retainer 
disimted, a special application A order were 
necessary ; such an order was now offered to the 


petitioner, A if rejected the order of course to be 
discharged, but without costs, on the ground that 
such order of course was in accordance with the 
practice in the office . — Re Thurgood (1864), 19 
Beav. 541 ; 2 Eq. Rep. 1162 ; 23 L. J. Ch. 962 ; 
24 L. T. O. 8. 10 ; 18 Jur. 821 ; 2 W. R. 682 ; 
52 E. R. 461. 

Annotation: — As to (2) Reid. Ue Jonos (1887), 36 Cb. D. 

105. 

1832. — -.\ -Re Inderwick, No. 1277, ante. 

Retainer generally.] —See Part IV., Sect. 1, ante. 

1833. Where previous order obtained — Order of 
course proving abortive — By default of solicitor.] — 
An action having been commenced by a solr. 
against his client to recover the amount of his bill 
of costs, the client obtained the common order at 
the Rolls for a taxation. The taxing master 
recommended the parties to come to an arrange- 
ment between themselves, A for that purpose pio- 
posed to adjourn the taxation, A in the event 
of the negotiations failing to give anotiier ajipoint- 
ment. Proposals were made on both sides, A not 
accepted, A four days after the solr. had submitted 
liis olfer to the client having elapsed without a 
reply, he proceeded to sign judgment in his action. 
The time limiied by the older of course having 
i4ien expired, t he client presented a special petition 
for taxation. A an order to that effect was made at 
the Rolls, A, in effect, appealed against : — Held : 
the decision was right, A the appeal failed, in- 
asmuch as the special petition was rendered 
necessary, not by any fault of the client but by the 
solrs. having departed from the understanding 
come to by the parties before the taxing master. — 
Re (Avm.iN (1857), 30 L. T. O. 8. 110, L. J.T. ; 
(tffiP S. (\ suh nom. Re Oattlin, Ex p. Bailey 
(18.56), 3 Jur. N. S. 33. 

1834. — — — By dsfault of client.] — On 
Oct. 21, 1893, a client obtained the common order 
of course to tax a bill of costs, which had been 
delivered to him by his solrs. on May 10, 1803, A 
also to tax another bill alleged to have been 
delivered on Oct. 27, 1892. On Nov. 29, 1893, 
the taxing master gave notice that he had fixed 
Dec. 7 for tlie taxation. The parties attended on 
that day, A the taxing master then held that the 
alleged bill of Oct. 27, 1892, was not really a bill 
of costs, but was only a hst of disbursements, A 
that, as the order directed him to tax two bills, 
A there was in fact only one, he could not under the 
order tax that one. On a subsequent application 
to tax the solrs.’ costs of the abortive order, the 
master held that the order had become inoperative, 
because he had not extended the time fixed by the 
order for the making of his certificate, A that he 
had no jurisdiction to order the client to pay the 
costs of tlK‘ proceedings. But ho intimated that 
it wouhl be fair for the client to pay the solrs. 
£2 2s. The solrs. then acting for tlie client after- 
wards offered to jiay that sum. A, while the original 
solrs. were considering whether they would accept 
the offer, a second order of course was obtained 
to tax the bill of May 10, 1893. This order was 
obtained without any mention of the former order. 
On a motion by the soh’s. to discharge this order : — 
Held : the order had been irregularly obtained, 
A after the first order had become aboii-ive, the 


uot ttien know that tho retainer was 
disputed : — Held : there was no sup- 
presslon of a material fact, A that the 
order was regular.- ' Toms, Pc 
CamerOxV (1871), :t Ch. Oh. 204.~CAN. 

a. Whether question of 

negligence inquired into .] — On summons 
to obtain an order for taxation of costs, 
tho alleged u^llgenoe of a solr. In 
Instituting useless proceedings will not 


bo inquired Into, but a reservation will 
lie made in the order of the right of the 
client to raise the question of negli- 
gence by other proceedings . — lie 

(1884), 2 N. Z. L. R. .361 (8. C.).— N.Z. 

b. Upon nctUion .] — Bill of 

costs will ho ordered to bo taxed upon 
petition & a bill is uot necessary, 
unless It bo to set aside socuritios 
obtained from Ihe client. — Hamilton 


V. Bhkwster (1820), 2 Mol. 407. — IR. 

0 . I'o whom made — Supreme Court 
Judge .] — Whore no aetion is brought 
by a solr. on his bill, his application 
for an order for tAxatlon must he made 
to a Supremo Ct.. .Tudgo, Irrespective 
of the amount of the hill. — Barclay 
r. IIOLMK8 (1921), 63 11. L. R. 269 ; 
17 Alta. L. R. 339 ; [1922J 1 W. W, R. 
52.— CAN. 



176 


Solicitors. 


Sect. 5. — Taxation of coats: Sub-sect. 2, JB. C.; 
avb-acct. 3, A. & B. (a), (b) & (c).] 

client was not entitled to obtain another order to 
tax the bill, except upon a special application & 
on the terms of paying the solrs.’ costs of the 
former proceedings. The order was not, however, 
dischai'ged ; but the judge directed the taxing 
master to proceed under it to tax the bill, & also 
to tax the solrs.’ costs of the foimcr proceedings 
& to bring those costs into account. — lie Taylou, 
Sons & Taiibuck, [1894] 1 Ch. 608 ; 08 L. J. Ch. 
290 ; 70 L. T. 101 ; 42 W. R. 329 ; 38 Sol. Jo. 
238 ; 8 R. 170. 

Annotation: — Refd. iie Macintosh & Thomas, [1903] 2 Ch. 391. 

1836. Where action brought by solicitor — For 
amount greater than bill of costs.] — A soh. delivered 
a bill of costs with a cash account at the foot, w’hich 
showed a balance due to him larger than the amount 
of the bill, & then brought an action for the whole 
amount : — Held : under the ch’cumstances, the 
common order to tax was improper, A a special 
application must be made. — lie Yetts (18(54), 33 
Reav. 412 ; 3 Now Rep. 598 ; 65 E. R. 427. 
Annotation : -TivaiA., Re Ward (1896), 65 L. J. Ch. 595. 

1836. Afterpayment of bill.] — A summons taken 
out to tax a bill paid eight years ago is not the 
proper course ; a pei-son wishing to tax such a bill 
must show a special case & proceeded by petition. 
—lie WooDAiiD (18(59), 17 W. R. 1000. 

1837. Where application not made within twelve 
months of delivery of bill.] — lie Street, No. 1939, 
jmai. 

1838. Where right of solicitor to withdraw bill 
disputed.] - Tie Thompson, No. 1594, ante, 

1839. .l—Iie Wood (1891), 3(5 Sol. Jo. 127. 

1840. Where another unsettled bill outstanding — 
Application by assignee of bill.] — Re Ward, No. 
1740, ante. 

1841. Where dispute as to relationship- Between 
two solicitors.] — lie Haddei.sey (1891), 35 Sol. Jo. 
563. 

1842. Where dispute as to facts.]— R<3 C., No. 

2262, post. 

C. Time for Application. 

See Sub-scct. 8, post. 


Sub-sect. 3. — M'hen Order Made. 

A. In General. 

See Solicitors Act, 1843 (c. 78), s. 37. 

1843. Bill taxed by commissioners in bankruptcy 
— Specific errors must be shown.] — A petition for 
an order to tax a .soh.’s bill of costs up to the 
choice of asbignoes, after it has been taxed by the 
conirs., will not be gi'anted imless specific errors 
are stated. — lie Sutton, Ex p. Brereton (1819), 
4 Madd. 479 ; 56 E. R. 782. 

1844. Effect of lapse of more than twelve 

months.] — Where a solr. had received the estato 
of a bkpt. & charg(‘d tlic assignees, liis clients, in 

PART VI. SECT. 6, SUB-SECT. 3.— A. 

d. Solicitor having funds of client in 
possession.] — Wliere a solr. has fiiiulfl 
of a client in hi8 posseBsion, or has 
pupci’H over which he claims a lien, tills 
ct. will order delivery & taxat ion of his 
hills & payment of any halanoe, though 
the BcrviceB for which ho claima have 
been wholly In coimty ct. proceedings. 

— Re I’mxi K, 3 Ch. Ch. 2H2. — CAN. 

e. Whether upon lapse of seven 
years.] — Where a sojr. had li'rogularly 
proceeded to tax as between solr. & 
client, in the client's absence, the ct. 
upon a petition presented seven yearn 
afterwards, ordered a taxation, treating 
the pnivlons tuxatlon as void, & 


his account, with the amount of his bill of costs, & 
the bills had been taxed & ascertained by the 
comrs. more than a twelvemonth before the pre- 
sentation of a petition by a creditor for the taxa- 
tion of the bills, it was held that Solicitors Act, 
1843 (c. 73), s. 47, did not apply. — Be Scowcroft, 
Ex p. Rees (1845), 6 L. T. O. S. 104 ; 9 Jur. 996, 
Ct. of R. 

1845. Where action not finished — Right of 
solicitor.] — If a decree has been obtained in a cause, 
& has for a long time been prevented from being 
worked out by the obstinate conduct of some of 
defts., the soh. of pltf. is entitled to have his costs 
taxed, without waiting for the end of the suit. — 
Hobson v. Siiearwood (1846), 8 Beav. 486 ; 6 
L. T. O. S. 19 ; 50 B. R. 191. 

1846. Right of client — Where subsequent 

order In action for taxation & payment.] — A., the 
next friend of infants in a suit, employed B. as 
solr. tlierein & in other matters. An order was 
made, in the suit, for the taxation &> payment to 
B. of his costs of suit. Before tliis had been done, 
A. obtained, ex j). an order to tax B.’s bill in all 
the matters in wliich he had been employed for 
A. : — 11 eld : the order was regular. — Fluker 
(1855), 20 Beav. 143 ; 52 B. R. 557. 

1847. Costs omitted in taxation under previous 
order — Application by solicitor.] — The costs of aU 
parties were, in 1857, ordered to be taxed & paid 
out of a fund in ct., & the residue was directed to 
be paid to the parties entitled. Sohs., who had 
acted for some defts. down to 1840, had no notice 
of the order, & their costs had been omitted in the 
taxation. Upon their petition, these costs were 
ordered to be taxed & paid by the parties to whom 
the residue of tlic fund had been paid over. — 
Armstrong v. Storer (No. 2), Bazalgette v. 
Armstrong, ilRMSTRONO v. Jefi’REYs (1859), 27 
Beav. 471 ; 54 B. R. 187. 

1848. Effect of delay by client after delivery of 
bill.]-— Brooks v. Sidebottom (1874), cited in 10 
Ch. App. 292, n. 

Annotation :~ConsA. Do Bay v. GrilHu (1875), 10 Cli. App. 

292, n. 

- — -.] ;SVc Sub-sect. 3, B., post. 

1849. Effect of delivery of amended bill by 
solicitor.]-- /i‘c Jones, Ex p. King, No. 1589, ante. 

Amendments & withdrawals of bills.] — Sec 

Sect. 4, sub-sect. 6, ante. 

B. Application before Payment. 

(a) Within One Month of Delivery of Bill. 

See Solicitors Act, 1848 (c. 73), s. 87. 

1850. Absolute right of client.] — (1) After 
payment of a bill, an order for taxation is not to 
be obtained as of course, even by a party liable to 
pay the same. Under Solicitors Act, 1848 (c. 73), 
any party entitled to the order may obtain it, as 
of course, & without special direction, within one 
mondi after delivery, & witli such special direc- 
tions as the ('t. may order to be imposed, after the 
expiration of one month from the delivery, but not 

— Re Solicitors (1877), 7 P. K. 263. — 

CAN. 

h. .] — Onanappliciadonbysolrs. 

to tax costs agumst their clients, when 
the bill was rendered on Aug. 22, & 
the petition presented on Sejit. 22 : — 
Held : too soon. Tho month must be 
reckoned exclusive of tho day of 
renclorlug tho iiill & presenting the 
petition . — Itc Morphv & Kerr (1866), 
2 Ch. Ch. 56. -CAN. 

k. Apidication in chaml/ers.] — 
Where the bill had been delivered more 
than a month, the client must apply 
for taxation in chambers ; otherwise the 
order can bo obtained on pra'cipe. — Re. 
(1866), 2 Ch. Ch. 58.— CAN, 


ordered tho solr. to pay costs of tho 
application. — Cijiuke v. Manners, Re 
Manners (1853), 4 Gr, 432.— CAN. 

f. One taxable item in bill .] — When 
a solr.’s bin contains one taxable item 
the whole bill is taxalde. — Howaru 
V. Bukkows (1890), 7 Man. L. 11. 181. 
—CAN. 

PART VI. SECT. 6, SUB-SECT. 3.— 
B. (a). 

g. Right of solicitor.] — VndcT 34 
Vict. c. 12, 8. 13 (O.), where a month 
has elapsed since the delivery of a bill 
of costs, tlio solr. is entitled to a 
reference for taxation to tho master of 
the comity In wiilch tho Avork was done. 
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after verdict, writ of inquiry, or payment. In 
those cases a special order made upon special 
circumstances, to be proved to the satisfaction of 

the ct. is required. . 

(2) A mere volunteer, under no previous lia- 
bility, does not by paying a solr.’s bill acquire a 
rieht to tax it . — Re Becke & Flower (1H44), 5 
Beav. 406 ; 13 L. J. Ch. 157 ; 2 L. T. O. S. 438 ; 
8 Jur. 505 ; 49 E. II. 6,35. 

Annotation .—Reid. Re GaltskeU (184r.). 5 L. T. 0. S. 32r.. 

1851 . .]—Ex p. Ellis (1860), 2 L. T. 233. 

1852. - Re Brockman, No. 2188, post. 

(h) Within Twelve Months of Delivery of Bill. 

See Solicitors Act, 1843 (c. 73), s. 37. 

1853. Right to order as of course.] — Re Byrch, 
Holland v. Gwynne, No. 2251, post. 

1854. .] — Jte Bignold, No. 1783, ante. 

1855. Whether order made ex parte.J — Re 
Gattskbia., No. 1578, ante. 

1856. Jurisdiction of court to Impose condition — 
Payment into court of amount of bill "-Bill for 
small amount.] — Where a reference for taxation 
of a solr.’s bill of costs is applied for, after the 
expiration of the one month mentioned in Sohei- 
tor.s Act, 1843 (c. 73), s. 37, the bill is under £100 
in amount, the order will be made for a reference, 
without requiring the amount of the; bill to be paid 
into ct . — Re Bromley (1844), as reported in 7 
Beav. 487 ; 49 E. 11. 1154 ; snh nom. Re Bromley, 
Ex p. London & Brighton Uy. (’o., 13 L. .1. CJh. 
320. 

Annotations: — Consd. AV Brockman, [1909] 1 Ch. 3.)4. 

Reid. Re Plummor, [1917] 2 Ch. 432. 

1857. Production of deeds — Costs of ap- 

pointing new trustees of settlement .] — Ex j>. 
Salter (1844), 2 L. T. O. S, 325, L, C. 

1858. Submission to pay.] — /fc Brockman, 

No. 2188, post. 

.] — See 8ub-sect. 4, B., post. 

1859. What directions court will give — Order for 
taxation of second of two bills — First bill delivered 
more than twelve months.] ~ A solr. delivered to 
the directors of an abortive railway co. his bill of 
costs, No. 1. It was porused by an experienced 
solr., named by the solr. retained, at l.he request of 
the directors, A items were taxed off, heaving 
£275 5s. 5d. as the amount due. The directors 
paid £200 on account, leaving a balance of £75 5s. 5d. 
due. An order to wind up the co., under the 
Winding-up Acts, was obtained, the solr. 
claimed a lit>n on tlie paiiers for his costs. He 
delivered a bill of costs. No. 2, commencing with 
the balance of £75 5s. 5d., amounting to £233 
9«. lOd. On the iJetition of the official manager, 
seeking the taxation of the solr.’s bills of costs. 
No. 1 & No. 2, it apj>earod that the bill of costs 
No. 1 had been duly delivered more than twelve 
months before the date of the petition to tax : — 
Held : bill No. 1 could not bo taxed, except under 
special circumstances, wliich did not exist in this 
case ; & the ct. ordered bill No. 2 to bo taxed, 
directing the master not to investigate the accu- 
racy of the balance of bill No. 1, with which bill 
No. 2 commenced, further than to ascertain that 
tliat balance had not in fact been paid . — Rs 
.Tames, Ex p. Quilter (1850), 4 De G. & Sm. 183 ; 
64 E. 11. 789. 

Annotations : — Distd. Rr MarBclIIcs Extension By. & Land 

Co., Ex p. Evans (1870), L. R. 11 Eq. 151. Consd. Re. 

Foss, Bilbrough & Fobs, [1912] 2 Ch. 101. 

.] — See Sub-sect. 4, B., post. 


1860. When time begins to run — Bills delivered 
at different times — Relating to same business.] — 
N. acted as solr. of J. from 1833 to 1857, & during 
that period received & paid large sums of money 
on his accoimt. In Nov. 1853, N. delivered to J. 
his account current from 1833 to that time, & in 
it took credit for tw’cnty-seven bills of costs, which 
ho delivered at the same time. N. afterwards, in 
Feb. 1857, & June, 1857, delivered continuations of 
his accounts, taking credit in them for subsequent 
bills of costs, which were delivered along with the 
accounts in which they wore included. None of 
the accounts were ever settled. In July, 1857, 
the relation of solr. & client was determined, & J. 
placed the matter in the hands of a fresh solr. 
In Mar. 1858, the last account was delivered, with 
another bill of costs. In Apr. 1858, J. presented 
a iJctition for taxation of all the bills, showing 
consitlerable items of overcharge : — Held : a taxa- 
tion of all the bills ought to bo directed, though 
most of them had been delivered more than twelve 
months before the petition was presented. 

The continuance of the connection between solr. 
& client will be taken into account as a reason for 
delaying a pei-ition for taxation. — Re Nicholson. 
(1861), 3 De G. F. A .1. 93 ; 45 E. R. 813 ; (mb nom. 
Re Nicholson, Ex p. Johnson, 30 L. J. Ch. 585 ; 
4 I.. T. 167 ; 7 Jur. N. S. 434 ; 9 W. R. 441, L. JJ. ; 
subsequent proceedings, 29 Beav. 665. 

Annotation : — Expld. Re Elraslle, Ex p. Tower Subway 

Co. (1873), L. B. IG Kq. 32G. 

1861. .] — Re Street, No. 1939, 

post. 

1862. Effect of letter correcting 

earlier bills .] — Re Cartwright, No. 2033, post. 

1863. .] — The retainer & em- 

ployment of a solr. in such a matter as a bkpey., 
an administration, or a winding up, does not 
constitute an entire contract so as to deprive the 
solr. of his right to payment, except for costs out 
of j)ocket, till the whole matter is completed, & 
successive bills of costs in such a matter are not 
necessarily to be treated as one bill brought down 
to tlie date of tlio latest delivery. Accordingly, 
where sohs, had been retained to act for a trustee 
in bkpey., & also to protect the interests of 8., a 
cr<*ditor, who subsequently by arrangement with 
the other creditors took over bkpt.’s estate, «fc 
delivered a bill of costs up to a certain date, with 
an intimation tliat there were tlien & would still 
be some further items, & delivered a second bill 
of costs, incurred after the datn te which the fiiTst 
bill came down — on an application to tax both bills, 
more than twelve months after the delivery of the 
first: — Held: they must be treated as separate 
bills, & the second bill only could be taxed . — Re 
IIali. & Barker (1878), 9 Ch. D. 538 ; 47 L. J. Ch. 
021 ; 26 W. K. 501. 

Annolaftnns :— Apld. Rr Nelbon k Hastiners (1 88.5), 30 Ch. D. 

1. Consd. Re Koinor k Ha^lam, [1893] 2 (j, B. 286 ; 

Underwood & Piper v. Lovis, [1891] 2 Q. B. 306. Reid. 

Rc Baylls, [1896] 2 Cb. 107 ; Re I’omeroy & Tanner, 

[1897] 1 Ch. 284. 

1864. Where payments made on 

account of balances on accounts .] — Re Nelson, 
Son «fc Hastings, No. 1449, ante. 

1865. ^~Re Hudson, [1904] 

W. N. 32. 

(c) After Twelve Months of Delivery of Bill. 

See Solicitors Act, 1843 (c. 73), s. 37. 

1866. General rule — Taxation not ordered — 
Without proof of special circumstances.] — (1) An 


PART VI. SECT. 6, SUB-SECT. 3.— 
B. (0). 

1866 1. Oencral rule — Taxation not 
ordered — Without proof of special cir- 
J.— VOL. XLII. 


emnatanres .] — A petitioner Hcekliig to 
tax a bill rendered over a year must 
allege & cstablisb items of overcharge, 
& show special circumstances . — Re 


Cameron (1868), 2 Ch. Ch. 311. — CAN. 

1866 ii. The ct. 

cannot refer a bill after It has been 
delivered twelve months, unless under 

N 
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Solicitors. 


5. — Taxation of coats : Sub’sed. 3, B. (c) 

(d).] 

application to tax an attorney’s bill under Solici- 
tors Act, 1843 (c. 73), must be within twelve 
calendar months after payment ; but, imder 
special circumstances, the ct. has power to order 
bills to bo taxed twelve months after they shall 
have been delivered. 

(2) AVhero a party does not apply for the taxa- 
tion of a bill of costs within a month after the bill 
is delivered, but waits till an action is brought 
against him, & then makes terms ^ obtains time 
from the attorney, these are such special circum- 
stances as will induce the ct. not to refer a bill of 
taxation under Solicitors Act, 184.3 (c. 73). 

(3) Where a promissory note & a bill of exchange, 
the one at two & the other at six months’ date, 
had been given in payment of the balance of an 
attorney’s bill — qu: wheth(*r payment under 
Solicitors Act, 1843 (c. 73), s. 41, is to be considered 
to have taken place at the time of the giving of the 
note, or at the time of its actual payment. 

(4) Semhle : the mere non-payment of fees due 
to a barrister or special pleader, does not constitute 
sufficient special circumstances to warrant an 
order for referring to taxation a bill which has been 
delivered more than twelve months, — Jie WIlton 
(1843), 13 Ij. J. Q. B. 17 ; sub nom. Boss v. Wijlton 
2 L. T. O. S. 127, 155 ; 7 .Tur. 1133. 

AmioiatioTis : — Jh to (2) Refd. Sayor v. WagHtHlIe, Ite 
Saunders (1841), 2 Ij. T. O. S. 515. As to ^4) Retd. Jfr 
Nelson & Ilastiufffl (188.5), ,‘10 Ch. D. 1. OcwroJly, Refd. 
l(v iMasse.> (lifOll). lOl L. T 517. 


1867 . - -.] — He IlAiiPEU, No. 1922, 

])oai. 

1868 . — - — - — — .] — Be James, Ex p. 
Quieter, No. 1859, ante. 

1869 . .] — Be Gedye, No. 1468, 

ante. 

1870 . — .] — Bennett v. Hill, No. 

2170, post. 

1871 . — (1) The more fact that 


an action js pending upon an attorney’s bill does 
not give a common law judge jurisdiction to if'fer 
the bill for taxation after the lapse of a year, 
without special circumstances. 

(2) Qu. : whether charges for attendances, etc., 
in attempting to procure bail for a person who has 
been committed by a single magistrate for a 
breach of the peace, constitute cliarges for business 
done in a ct. of law, so as to enable a judge to refer 
the bill for taxation. — Cowdell v. Neaijs (1850), 
1 C. B. N. B. 332 ; 20 L. J. C. P. 37 ; 28 L. T. O. S. 
173 ; 21 J, P. 320 ; 2 Jur. N. S. 1248 ; 140 E. K, 
137. 

1872 . - To entitle a client to 

an order for taxation of his solr.’s bill of costs 


after the expiration of twelve montlis from its 
delivery ho must show either pressure or gross 
overcharge, amounting to what this ct. designates 
as fraud. But it is not necessary to show 
both. 

Taxation of a soh.’s bill for Parliamentary busi- 
ness ordered, under Solicitors Act, 1843 (c. 73), 
8. 37, upon a petition presented more than twelve 
months from the delivery of tlio bill, on the ground 
of ^oss overcharges, amounting to what this ct. 
designates as fraud, coupled with misrepresenta- 
tion by him in accounting for one of the items 
overcharged, notwithstanding the client knew of 
the circumstances, & had another legal adviser 
wdthin a montli of the delivery of the bill, & 
might reasonably have availed liimself of these 
circumstances to present his petition within the 
twelve months. The special circumstances need 
not be such as to show want of knowledge, or 
opportunity for taxation, in the client. — Be 
8trothp:r (1857), 3 K. &o .T. 518 ; 20 L. J. Ch. 695 
30 L. T. O. S. 03 ; 3 Jur. N. S. 730 ; 5 W. R. 797 ; 

09 E. B. 1214. 

Annotation .‘--Refd. He baker, Lees, [1903] 1 K. B. 189. 

1873 . — — .] — Be Nichoeson, No. 

1800, ante. 

1874. — .] — Where certain bills of 

costs were delivered to petitioner by his former 
solr. more than twelve months prior to the date 
of the petition, the ct. held that the charges were of 
such a natm’c & amount as constituted, under 
.Solicitors Act, 1843 (c. 73), s, 47, special circum- 
stances, so as to giv'O petitioner a right to an order 
to liave them taxed, although more than twelve 
months after delivery of tlie bills had elapsed. — 
Be .St. Pierre B. Book, (1801), 3 Gift. 372 ; 66 
E. B. 454 ; sub nom. Be Hook, 5 L. T. 502 ; 

10 W. B. 110 ; sub nom. Cook v. Bokalyn (Eare), 
Be St. Pierre B. Hook, 8 Jur. N. .S. 875. 

1875. .] — 1 am of opinion that 

. . . there are no special circumstances sufficient 
to induce me to deviate from the ordinary course, 
w'hich is to treat a solr.’s bill delivered more than a 
year as conclusive as to tlie amount, & to prevent 
the client liaving it taxed (Maeink, V.-C.). — He 
Bay V. Griffin (1875), 10 (]h. App. 292, n. ; on 
appeal. 10 Ch. Ajip. 291, L. JJ. 

1876 . — .j — O mmani<:y v. Ceevelanu 

Extension Minerae By. Co. (1890), Times. 
Feb. 17, 1). C. 

1877 . Exception to rule — Company going into 
liquidation within twelve months.] — Bills of a solr. 
of a CO. delivered within twelve months before it is 
wound up, or after the winding up has commenced, 
are subject to taxation, though twelve months 
have elapsed since their delivery. — Be MjAKSEILLES 
Extension Batlway & TjAnd Co., Ex p. Evans 


Hpccial oil oiimBtanccB.— IIkad r. Co‘i'- 
Tox (IHKO), G C. L. J. O. H. 111.— 

CAN. 

1866 iii. — .] -\Vbcrca 

client applicH for taxation of an 
nttorney’8 bill after the expiration of 
a year from its delivery, he should 
show such speciul circumstances as 
would have justified a reasonable man 
In not i.rcvlously seeking a taxation, 
or that he was prevented by some 
unavoidable cause. — PAn’TXTi.no n. 
ClUTRCH (1880). 8 r. R. 3<)3.— CAN. 

1886 iv. 1— Arnoldi 

V. O'Donouok (1882), 2 O. 11. 322. — 

CAN. 

1868 v. — .]— Re Ruttfu- 

riELD (1891), 11 J', R. 149.— CAN. 

1886 vi. — — — .] — Rc Chis- 

holm & Louie (1891), 10 P. R. 162. — 

CAN. 

1866 vii. -.] — Anvoi.nr 


V. Tremaine, [192.5] 3 1). L. R. 911 ; 57 
O. L, R. 310.— CAN. 

1866 viii. , -Whore an 

action has been brought by an attorney 
for a sura of 4JC8, balance of untaxod 
costs, more than twelve month/ after 
the delivery of the bill thereof ; dk It 
appeared that before action brought, 
the attorney had offered to take a siuu 
of £40 In full : — Held : It was a proper 
case for a reference for taxation, & 
tJio special circnmstancos were sufil- 
cient, trader 12 &: 13 Viet. c. 33, s. 2. — 
Huuhes V. Murray (1863), 9 L. T. 
93.— IR. 

1866 ix. -.1— Where 

payment Is made on account of bills 
of costs, & the amount is appropriated 
to one of the accounts contained in 
sucli bills in preferenoe to others, but 
no notice of this appropriation is ^von 
<o the person paying, such a payment 
Is not a bar to an application for 


reference made more tlxau twelve 
months after delivery, where spooial 
clrcumstanc(?8 are shown. — Ite Smith, 
Andersov k: Co. (1883). 1 N. Z. L. R. 
339 (S. C.) -N.Z. 

1866 X. — .] — Qukens- 

bfjHRY’h (Duke) Kxe(;utor8 v. Tait 
(1822), 1 Sh. (Ct. of .Sess.) 398.— SCOT. 

1876 i. .] — Re McCarthy 

(No. 1), McCarthy e. Wai.ker (1898), 
2 Terr. L. R. 346.— CAN. 

1876 li. .] — Re M'Cay 

(1866), 15 L. T. 101.— IR. 

1. Exception to rule — Company 
ordered to be imund up .\ — The rule 
requiring special circumstances to 
warrant the reopening or taxation of 
a bill of costs after twelve months, 
does not apply whore the bill has been 
delivered after a co. has been ordered 
to be wound up. — C larke v. Union 
Fire Ins. Co., Carton’s Cask (1884), 
10 P. R. 339.— CAN. 
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(1870), L. 11. 11 Bq. 161 ; 40 L. J. Ch. 107 ; 23 
L. T. 647 ; 19 W. K. 879. 

Annotations : — Folld. Tie Foss, Blll)rouj¥h, Plaakltt & Foss, 

[1912] 2 Cb. 101. Be!d. Ite Park, Colo v. Park, Park v. 

Cole (1889), 37 W. II. 742. 

1878 . — — — Application subsequently made 
by liquidator.] — (1) A co. went into voluntary 
liquidation. A bill of costs was delivered by their 
solrs. to the co. less than twelve months before the 
liquidation. T'he liquidator took out a summons 
to tax more than twelve months after delivery of 
tlie bill : — Held : since delivery twelve months 
had not expired within Solicitors Act, 1843 (c. 73), 
B. 37, the date of the winding up, not the issue of 
the summons, being the material date. 

(2) Moneys advanced by the co. to the solrs. 
were retained by them in satisfaction of the bill : — 
Held : the retention did not amount to payment 
witlun Solicitors Act, 1843 (c. 73), s. 41, there being 
no settlement of account. — Re Foss, Bilbrough, 
Plaski'TI’ & Foss, [191 2 J 2 Oh. 161 ; 81 L. J. Oh. 
658 ; lOG L. T. 835 ; 66 Sol. Jo. 574. 

Annotation lie Palace KostauraiitB, [1914] 1 Ch. 

192, 

1879. Fund paid Into court within twelve 

months — Application made on distribution of 
fund.] — B. acted as attorney for 0. in an action 
which resulted in G.’s recovering a large sum. 
A bill was died by persons daiming through O. 
to establish their equitable title to that sum, 

in Feb. 1871, deft, in the action paid the sum 
recovered into et. to the credit of the cau.se in 
which B. \\as deft, in M\spect of his lien. In Mar. 
1871, B. delivered his hill of costs in the action to 
G. In Dec. 1873, tli<‘ suit was compromis(‘d, the 
fund distributed except a sum ke[)t in ct. t o an.swer 
B.’s claims : — Held : B. was not entitled to have 
his bill of costs paid out of tlie fund without 
taxation, how(‘ver the ca.se might' have stood, if 
his bill had been (hdivered at such a time that G.’s 
right to tax it would have been lost before t,he fund 
was paid into ct. -De Bay r. UKtPFiN (1875), 10 
Ch. App. 291 ; 23 W. K. 737, L. JJ. 

1880. Jurisdiction to refer to master for Investiga- 
tion — Where objection to particular items.]— /2c 
Park, C'OLK r. Park, No. 1710, ante. 

1881. — - .1 — Where a solr. sues by a 

specially indorsed writ to recover the amount of a 
bill of costs, which has been delivered more than 
twelve months before notion brought, & applies 
for leave to sign final judgniont for the amount 
thereof under li. S. Ord. J 4, deft., in t he absence 
of special circumstances enlJtlmg Idm to have tiio 
bill taxed under Solicitors Act, J843 (c. 73), s. 37, 
i.s not entitled, upon showing a reasonable ground 
of objection to a few only of the items in the bill 
as being unreasonable in amount', to have the whole 
bill taxed, but the ct., in the exorcise of its general 
jurisdiction, will give leave to dehmd as to the 
items objected to so as to have those items inquired 
into by taxation or otherwise. — J ones & Son v. 
Whitehoube, [1918] 2 K. B. 61 ; 87 L. .T. K. B. 
840 ; 119 Ji. T. 92 ; 62 Sol. Jo. 604, 0. A. 

(d) After Action Brought. 

See Solicitors Act, 1843 (c. 73), s. 37. 

1882 . Whether order made.] — 'llie bill of an 
attorney cannot bo taxed at the trial of an action 
brought upon it, nor after verdict. If there has 
been an account settled between the attorney & 
his client, the bill shall never afterwards be taxed 


as of course (Lord Mansfield, O.J.).— Hooper v. 
Till (1779), 1 Doug. K. B. 198 ; 99 E. R. 130. 

Afnwtalions : — Coosd. He I’ark, Colo v. Park (1889), 41 Ch. 
D. .320. Reid. Brown v. Tibbits (1802), 11 C. B. N. B. 
8f»5. 


1883. - .! Lanostapfe r. Taylor, No. 1973, 

post. 

1884. .]— An attorney’s bill may be referred 

to the master for taxation, after an action had been 
brought upon it, & a verdict recovered, on a 
suggestion that some of the items of the bill would 
not have been allowed by the master, had it been 
originally referred to him for taxation ; but upon 
the terms of deft, paying the costs of the applica- 
tion, the costs of the taxation, & the costs of the 
cause as bcdwecn attorney client, i)ltf. being at 
liberty to take out forthwith the mon(‘y which had 
been paid into et. — L ee v. Wilson (1820), 2 Chit. 
63. 


Annotation : — Consd. Re WbJcher (1844), 2 Dow. & L. 407. 

1885. - — — .] — An attorney’s bill may be i*eforred 
for taxation, aftc'r verdict for the full amount. — 
Nuttall V. Marr (1823), 3 Dow. & Hy. K. B. 33. 

1886. .] Where, in an action for an 

attorney’s bill, the defence insisted on was, that 
pltf. had been overpaid, but pltf. obtained a 
verdict, a motion to refer the bill to tlie master 
for taxation was held to be too late. —S tables v. 
BRAY^sHAW (1825), 3 L. J. O. S. K. B. 160. 

1887. — .] — On a summons by one of two 

defts., after an action commenced on an attorney’s 
bill, to have such bill referred to the master for 
taxation, the judg(* in his discretion has power, by 
common law, to order the taxation without 
requiring deft., who has obtained the summons, 
or Ills attorney, to enter into an undertaking to 
pay wliat shall appear to be due on such taxation. 
— Watson v. I^ostan (1832), 2 Cr. & J. 370 ; 2 
Tyr. 406 ; 1 L. J. Ex. 131 ; 149 E. R. 158. 

1888. — .] — An ex parte application by deft, 
to have his solr.’s bill taxed after an action had 
been coimnenced to recover the amount of it, & 
to have proceedings at law stayed in the meantime, 
allowed to be regular. — H ooper v. Holdway 
( 1833), 2 L. J. Ch. 185, L. C. 

1889. Writ of inquiry executed.] ■ 

Attorney’s bill not to be taxed after inquiry 
executed . — (’larke v. Tayt.or (1735), Cooke, Pr. 
Ca.s. 118 ; Barnes, 124 ; 125 E. K. 995. 

1890. Judgment by default.] — Where an 

action at law has been brought by a solr. for his 
costs, & deft, permitted judgmimt to go by default 
at law, equity cannot interfere' to ordeT taxation. — 
Bryan v. Twigg (1834), 3 L. J. Ch. 114. 

1891. Action on promissory note.] — 

R^ A Solicitor (1894), 38 Sol. Jo. 239. 

1892. Action against two clients jointly - 

Undertaking to pay by one alone.] — A bill of costs 
having been incurred by A. & B. jointly, <fc 
an action having been brought against them for 
the recovery of the amount, the ct. refused to direct 
a taxation <fc to stay the proceedings at law, on 
the undertaking of A. alone, to pay what might 
be found due. — Re Chilcote (1839), 1 Beav. 421 ; 
48 E. R. 1003. 

Annotation ; — Reid. Re Lewln (1853), 16 Boav. 608. 

1893. Jurisdiction to make order without 

imposing terms.] — Where an attorney’s bill con- 
tains taxable items, the ct. has authority, after 
action brought, to refer it for taxation, without 
requiring any admission of liability on the bill, 


PART VI. SECT. 5, SUB-SECT. 3. - 
B. (d). 

m. Dviy of client to come promptly.] 
—AlthongU the cts. will Intorfero & 


order a retaxatiou of costs, oven after 
a Judffmont has been obtained for 
them, when the overcharges are gross 
& excessive, yet a ollent must come 
promptly, more especially when the 


relatiuuship of solr. & ollent ha« oeased 
to exist, to obtain such relief. & it 
will not bo granted If the amount over- 
paid is small . — Re Scott, Soott r. 
BURjmAM, 3 Ch. Ch. 467.— CAN. 
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or imposing any other terms upon deft. — ^W illiams 
V. Griffith (J840), 6 ]\I. & W. 32 ; 8 Dow, 414 ; 
9 L. J. Ex. 185 ; 4 Jur. 803 ; 151 E. R. 310. 

Annotations : — Refd. PotOM v. Sheehan (1842), 10 M. & W. 
213 ; Cowdell v. Neale (1856), 1 0. B. N. S. 332. 

1894. Necessity for proof of special circum- 

stances.] — /iV Barnard, Bx p. Wetherell, No. 
2030. post. 

1895 . Stay of further proceedings.] — A non., 

fl87G] W. N. 30 ; 20 Sol. Jo. 261 ; Bitt. Prac. 
Cas. Ill; 2 Char. Cham. Cas. 3. 

1896. Action on amended bill.] — Lumsden 

V. SniPCOTE IjAND Co., No. 1572, ante. 

1897. Order made before notice of action.] — 
A client obtained an order of course to tax, after 
action brouglit, but before notice of it, & the order 
did not provide for the costs of the action : — Held : 
this was not irregular. — Re Earington (1864), 33 
Beav. 346 ; 55 E. R. 401. 

Annotation : — Distd. lie Wobator, [1891] 2 Ch. 102. 

Action by personal representative of solicitor.] — 
See Sub-sect. 3, B. (e), post. 

(c) After Death of Solicitor. 

1898. Whether taxation ordered — After action 
brought by personal representative.] — Grego’k 
Case (1700), 1 Salk. 89 ; 91 E. R. 83 ; snhsequent 
proceedings, 2 Salk. 596. 

1899. .] — Motion to tax deceased 

attorney’s bill denied. — Griffith v. Squire (17.30), 
Cooke, Pr. Oas. 58 ; 125 E. R. 95(5. 

1900. — .| An attorney’s bill may b<‘ 

referred for taxation, though it is his exor. who sues 
on it. — Pfnson V. Johnson (1813), 4 Taunt. 724 ; 
128 E. R. 515. 

Annotation ; — Expld. Doo d Sabin r. Sabin (1810), 8 Do\n1. 
4(58. 

1901. — .1 — Williams v. Griffith, No. 

1626, ante. 

1902. .]— Several bills of costs of a solr. 

liad been paid by Ids client, witliout any taxation 
having boon made, ^ without their being examined 
by any other professional adviser on belialf of the 
client. After Uie deatli of the solr., a petition was 
presented, praying that these bills might be referred 
for taxation :—~TIcld : t he ct. had not jurisdiction 
to make an order, as against the exors. of tlie solr., 
for the taxation of these bills after the solr.’s 
death. — M addeforu v. Austwick (1838), 3 My. 

A: (>. 423 ; 7 L. J. Ch. 304 ; 3 Jur. 668 ; 40 E. K. 
990, L. V. 

Annolatio7is : — Apld. Doc d. Sabin v. Sabin (1810), 8 Dowl. 
4(iS. Consd. Jic VinoH & Hobbs, Ex p. Shackoll (18:»2), 2 
Do a. M & 0. 812. 

1903. Bill delivered by executor.] — An 

attorney’s bill delivered by his exor. before action 
brought, is not taxable. — Doe d. Sabin v. Sabin 
(1840), 8 Dowl. 408 ; 4 Jur. 247. 

1904. — . — .] — Vines & Hobbs, Ex p. 
SUACKELL, No. 2106, post. 

1905. Revival of order — Death of solicitor pend- 
ing taxation.! -ife Whalley, No. 1585, ante. 

1 906. Whether order made ex parte.] — 

Pending a taxation the solr. died : — Held : his exors. 
might revive the proceeding against their client by 
an ex p. order.— Re Waugh (1859), 29 Beav. 606 ; 
30 L. J. Ch. 796, n. ; 9 W. R. 775 ; 54 E. R. 787. 

Annotation : — Folld. lie Nicholson (1861), 30 L. J. Ch. 
796. 

1907. .] — A client may apply 

ex parte against an extrix. of a solr. deceased, to 


revive an order for the taxation of the solr.’s bills 
of costs. — Re Nicholson (1861), 29 Beav. 666 ; 30 
L. J. Ch. 796 ; 9 W. R. 774 ; 64 E. R. 786. 

1908. Form of order— After death of one of two 
solicitors .] — Be Curtis & Betts, [1887] W. N. 126, 
O. A. 

1909. Validity of order— Where no legal personal 
representative appointed.] — Re Curtis & Betts, 
[1887] W. N. 126, C. A. 

C. Application after Payment. 

(a) What Amounts to Payment. 
i« lyi GcTiCTCil* 

1910. Necessity for delivery of proper bill of 
costs.] — Re Baylis, No. 1942, post. 

1911. Proof of payment.] — Re Wood (1844), 4 
L. T. O. S. 109 ; subsequent proceedings (1845), 4 
L. T. O. S. 310. 

1912. Payment of estimated amount.] — Payment 
of the estimated amount of a hill of costs, though 
falling a tritlf' shoi*t of the real amount of the bill 
aftenvards made out & sent, but tlic balance not 
demanded, nor any intimation of anything still 
due, is payment to satisfy Solicitors Act, 1843 
(c. 73).— Rc Duncan (1845), 0 L. T. O. S. 82. 

1913. Payment by solicitor executor to himself — 
With concurrence of co-executor.] — Re I-iEth- 
BBIDOE, No. 2020, post. 

1914. Payment by third party.] — A solr. delivered 
a general estimate of costs duo to him, without 
specifying the particulars. TJio client signed a 
memorandum agreeing to tlie statement, 
requesting A., to whom ho had given Ins accept- 
ance, to pay tiio amount. A bill liled by tlio client 
more than three years afterwards, to obtain a 
delivery A: taxation of the bill of costs, was dis- 
missed witli costs. — Turnj^r r. Hand (1859), 27 
Beav. 561 ; 54 E. R. 222. 

AmioUtlions -Expld. lie 8t(.pr<]on (1H«7), 56 L. .T. Ch. 420. 
Distd. lie West, King & Adania, Ex Clough, [1892] 2 
Q. B. 102. 

1915. Payment on account.] --An application Id 
tax a solr.’s bill within a year of its delivery should 
be made by common order, Ad not by special 
summons, altliough a pajunont may have berm 
made on account.— Rc Wogdabd (1869), 18 W. K. 
37. 

1916. .] — Pltf. had paid the amount of an 

account sent in by his solr., which account was not, 
however, a “ bill of costs ” inasmuch as it did not 
set out the particular items charged. More than 
twelve montJis after such payment, pltf. took 
out a summons for delivery & taxation of solr.’vS 
bill of costs. No bill of costs had been delivered 
at t he date of the hearing of the summons : — 
Held : the payment on accoimt could not in the 
circumstances be made referable to the bill of 
costs which would bo delivered after the hearing 
of the application ; tSc pltf. was entitled to the 
common form order for delivery & taxation, not- 
withstanding the payment made upwards of twelve 
months before the issue of the summons. — Re 
Callis (1901), 49 W. R. 316. 

1917. Payment of principal, Interest & costs by 
mortgagor.] — Re Gripihth, Jones Ad Co., No. 1986, 
post. 

1918. Payment to solicitor’s managing clerk.] — 

Re Heath, Parker At Brett (1898), 43 Sol. Jo. 
98, C. A. 

ii. Giving Negotiable Instrument. 

1919. Whether equivalent to payment.] — Where 
a client gives his attorney a bill of exchange or 


PART VI. SECT. 5, SUB-SECT. 8.— 
C. (a) i. 

19101. Necessity for delivery of proper 


bill of costs .] — Where no bill of costa 
has boon delivered by a solr. to hia 
clh'nt, there cannot ho payment within 


Solra. Act. R. S. 0. 1 897, c. 174, a. 49.— 
lie PiNicKUTov & Cooke (1899), 18 
}’. R. 331.— CAN. 
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promiasory note for the amount of his bill, which is 
ultimately paid, the twelve months limited by 
Solicitor Act, 1843 (c. 73), s. 41, for taxation of 
the bill after payment, date from the time when the 
bill or note was paid, not when it was originally 
given, unless there be circumstances to show that 
it was treated by the parties as actual payment at 
the time when given — Re Harries (1844), 13 
M. & W. 3 ; 1 How. & L. 1018 ; 13 L. J. Ex. 
259 ; 3 L. T. O. S. 138 ; 8 Jur. 463 ; 163 E. K. 1. 

Annotation : — Consd. Re Sanders, Ex p. Wu^taff, Saycr r* 

Wagstaff (1814), 14 L. J. Ch. 116. 

1920. .] — (1) The delivery by a client of a 

promissory note, held, under the circumstances, 
to amount to a payment of a bill of costs. 

(2) The special circumstances under which a 

paid bill may be taxed ajc such as exist or take 
place at the time of payment, or such as apj)ear 
on the face of the bills themselves : (a) where 

pa>ment is extorted, & tliere are improi)er cliarges 
even of a small amount, or (b) where tlie charges 
aj‘o so gi‘os8 as to evidence fraud oppression, 
taxation will be directed after payment. 

(3) It is imprudent for a client to pay, A for a 

.solr. to receive, liis bill of costs, so closely upon their 
delivery, that they cannot have been deliberately 
A carefully perused A examined by tlie client ; but 
this alone is not sulTiciont to warrant a taxation 
after payment.— 7»'c Currie (1840), 9 Beav. 

002 ; 1 New Ihact. Cas. 540 ; 8 L. T. O. S. 310 ; 
10 Jur. 070 ; 50 E. R. 470. 

1921. Promissory note.j — 8ayer v. Wau- 

STAFE, No. 2152, post. 

1922. — Accompanied by memorandum 

of llen.J — (1) A solr., at the request of Ids client, 
delivered certain bills, accompanied hy a cash 
account ; A at a subsequent meeting, the client, 
without any jiressure other than tlio induence 
arising fiom his want of money to meet so large 
a demand as appeared on the bnlanci*, signed a 
promissory note for the amount, A also a memo- 
randum of lien on his real estates for Die same by 
ivay of security to the solr. The client had hail 
suflicient tune to examine the bills, A': the solr. 
had not asked lor payment. On a petition for 
an order to tax : — JlcUl : the ])romissory note A 
memoi'andum amounted, under the circumstances, 
to payment ; as the petition was not presented 
within the year after jiayment, tlie order for 
taxation could not be made. 

(2) There being only general complaints of 
numerous overcharges A unreasonable items, but 
no specitic items iiointed out as erroneous, A tbe 
petition being presented more than a year after 
delivery : - Held : the special cireumstanees were 
not such as to justify taxation, even if 1 be bill 
had not boon paid.--iiV Harper (1847), lU Beav. 
284 ; 2 New Bract. Cas. 330 ; 10 !>. T. O. 8. 33 ; 
50 E. K. 591. 

1923. .| ~Re A Solicitor (1894), 38 

Sol. Jo. 239. 

1924*. Effect of subsequent dishonour.] — 

(1) An attorney had delivered a bill in 1840 A 
continued to act as attorney afterwards. In 1842 
the client, being pressed for payment, demanded 
a statement of his account, A gave two joint notes 
of hand, which the attorney swore he received “in 
lien of cash.” The attorney, after these notes 
became due A were paid, delivered two other 
bills, comprising some of the items, A extending 
over a portion of the time included in the first. 
On motion to refer the bills for taxation : — Held : 
tlie three bills together constituting in point of 
fact but one bill, “ the payment of any such hill ” 
within Solicitors Act, 1843 (c. 73), s. 41, so as to 
preclude taxation after the lapse of twelve months 


must be a payment after the delivery of the whole 
of such bilw. 

(2) Semble : the mere delivery of a bill of 
exchange or promissory note is not a payment 
within that section, when, if the bill of exchange 
or promissory note were dishonoured at maturity, 
the client would remain liable on the attorney’s 
bill . — Re Peach (1844), 2 How. & L. 33 ; 13 
L. J. Q. B. 249 ; 8 Jur. 092. 

Annotation : — As to (1) Befd. /£e Hall & Barker (1878), 47 

L. J. Ch. 621. 

1925. — J — The handing by a client to 

his solr. of a negotiable security for the amount 
of his bill of costs, coupled with the giving of 
a receipt by the solr. in which it is expressed to 
he taken “ in settlement ” of his bill, does not 
amount to payment in the event of the negotiable 
security being dishonoured, urdess there be proof, 
the o)ius of which lies on the solr., that such was at 
the tune tlie intention of the parties, A that the 
client was aware of tlie elieet of the transaction 
upon his riglit to tax the liill of costs . — lie Romeh 
A llASLAM, [1893] 2 Q. B. 280 ; 09 L. T. 547 ; 42 
W. R. 51 ; 4 R. 48() ; sub /lotii. Re Romer, Hx p. 
Snelj., 02 L. J. Q. B. 010, (!. A. 

Annotalum -Refd. Underwood <Sc Piper v. LowIb, [18911 2 

Q. B 30(). 

1926. — .) — Pltf., having acted as solr. 

to deft., delivered to him a hill of costs, A deft, 
signed two promissory notes in payment. Tlio 
first of tlie notes to become due was dishonoured. 
In an action on the note deft, contended that he 
was entitled to have tlie bill taxed before paying 
the note : — HcM : without deciding whether deft, 
liad a right to taxation, y)llf. was entitled to 
judgment on the note for the amount claimed, A 
if deft, applied for taxation A was hold entitled 
to it he might, when the otlier note fell due, have 
a defence to the extent of any sum deducted from 
the bill. — S tewart-Moore v. Srracue (1917), 34 
T. J., R. 113. 

1927. When time begins to run — Date of pay- 
ment of instrument — Or when note given.] — Re 

Wilton, No. 1860, ante. 

1928. -Rc Beach, No. 1924, 
ante. 

1929. - ~.]~Rx p. Hutchins (1844), 3 

L. T. O. y. 165. 

1930. - -.] — Re Harries, No. 1919, atUc. 

1931. -.]— Saver v. Wagstaff, No. 

2152, post. 

iii. Retaining Clients^ Money. 

1932. Whether equivalent to payment.] — Re 

Gaitskell, No. 1578, ante. 

1933. .] — Re UoLquHouN, Hunt v. Hunt, 

No. 2. >86, post. 

1934'. -.j —(1) A retainer of a sum by a 

solr. out of moneys received for his client, is not 
a payment of his bill by the client. 

(2) Ijotters written by a solr. to his client 
which are not yiroperly required for the interests 
of the client in the business for which the sob', 
is engaged will not be allowed on taxation. 

(3) In a proceeding by summons for taxation, 
it is not necessary to specify palpable overcharges 
by affidavit.— T^c Brady (1867), 16 W. R. 632. 

1935. Retainer by solicitor executor.] — 

Re IjETIIBRIDOE, No. 2020, post. 

1936. Retainer by mortgagee’s soilcltor — 

Mortgagor not informed of amount of surplus.) — 
A solr., acting on behalf of mtgees., sold the 
mtged. premises, A on .Tune 27, 1850, he retained 
the amount of his bill of costs out of the proceeds 
of the sale. On June 29, 1850 he sent a copy of 
the bill to the solr. of the mtgor., A on June 27, 
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1851 the mtgor.. applied for an order tor taxation : 
— Held ; the taxation might have been had upon 
the common order ; the petition was presented 
in time ; it could scarcely be considered a pay- 
ment of the bill of costs until petitioner had the 
means of knowing the amount of the surplus, & 
he was entitled to taxation, but he must pay tlie 
costs beyond the costs of the common order. — Re 
Steele (1851), 20 1a J. Ch. 502. 

1937. Retainer with client’s assent.) — In 

an action by a client against his solr., the latter 
pleaded his bill of costs by way of set-off. The 
client obtained an order for tlie delivery of the 
biU & suffered himself to be non prossed : — Held : 
it was not necessary to state these cii'cum stances 
on an ex p. application in Chancery for taxation. 

There being in this case no bill delivered, &■ no 
payment in the proper sense of the term which 
means either a payment of the money or a re- 
tainer of the amount by the solr. with the as.sent 
of the client, I think this must be treated like any 
other case, & that the client w’os entitled to the 
order of course (Romilly, M.R.). — Re David 
(1861), 30 Beav. 278 ; 64 E. II. 896. 

1938. Where no bill of costs delivered.] — 

Testator gave a legacy to a person payable at a 
future day ; when the day aiTivod, the legatee 
was believed to be dead, but it w'aa not knowm 
whether he had died intestate or not. The legacy 
was invested, & a soh*., not the exor. of testator, 
or in any way connected with him, became the 
obligee of the bond to secure it. The solr. then 
took the usual steps to obtain information lie to 
ascertain whether or not the legatee was dead ; 
but being unsuccessful, he demanded a bond of 
indemnity before paying over the legacy to the 
next of kin of the legatee, who had taken out 
administration to him. on the sui)position that he 
was dead, alleging that his bill of costs amounted 
to a lump sum, of which the particulars were 
not stated, nor was any bUl delivered, ho deducted 
that smn from the legacy & handed over the 
balance to the next of kin of deceased legatee ; — 
Held : no part iculars being stated, nor bill de- 
livered, k, the solr. w’ho had constituted himself 
a trustee having made professional charges for 
his trouble in making the enquiries wdiich w'ere 
all objected to, the bill w'as taxable notwithstand- 
ing payment or retainer of moneys in payment.. 
— /le Fouuces & rAiiKEH (1847), 2 New'l’ract. 
Cas. 491. 

1939. — - — — A solr. retained the amount 

of liis bill of costs out of money in his hands 
belonging to the client, k the client, on receiving 
tlie balance of the money, but before the bill of 
costs had been delivered, signed an account in 
wdiicli the total amount of the costs was an item, 

A gave a receipt for the balance ’.—Held : (1 ) there 
had been no payment of the bill within Solicitors 
Act , 1843 (c. 73), s. 41 ; k the client w^as entitled 
to have the bill taxed more than a year after 
the retainer of the costs k the signatm-e of the 
account; (2) a special application was necessary 
under the circumstances. 


(3) If bills relating to different parts of one 
transaction are delivered at diffeient times, the 
year wdtliin w^hicli application for taxation should 
be made does not begin to run till the last has 
been delivered.— Re Street (1870), L. R.. 10 Eq. 
165 ; 39 L. J. Cb. 495 ; 22 L. T. 429. 

to (1) Apld. Tin Stogdon (1887), 60 L. J. 
Cb. 420 ; Re W^t, Klnjc & Adame, jKx p. Clough, (18921 
Con»di. UUchcock v. Stretton^U892] 2 
Ch. 34.) ; lie Frano, Ex p. Poirett. (18931 2 Ch 284 
R«fd. Re Baylle, (1896] 2 Ch. 107. to (3) ConidfRc 


Foster, Baruato v. Foster, (19201 3 K. B. 306. Ge^My. 
Reid. Rc Cartwright (1873), L. R. 16 Eo. 469 ; Hall 
& Barker (1878), 9 Ch. D. 538 ; Re Nelson & H^tinw 
(1885), 30 Ch. D. 1 ; Re Romer, Ex p. Snell (1893), 62 
L. J. Q. B. 610 ; Rc Thompson, Ex p. Baylls, [1894] 1 
Q. B. 462. 


1940. .1 — Preliminary agreement 

between a solr. & his client on obtaining a loan 
on mtge., no bill of costs having been delivered, 
held illegal, & delivery of bill k taxation ordered 
more than twelve months after completion of 
the transaction k payment of the balance to the 
client. 

A solr. lent his client £200 on a promissory 
note. The note w’as made out for £210, the addi- 
tion being alleged to be for costs on the trans- 
action : — Held : the client was not precluded 
from requiring a bill of costs, showing how the 
£10 was made up, by the lapse of nearly three 
years k subsequent money transactions between 
the parties. — Rc Cawley & Whatley (1870), 18 
W. R. 1126. 

1941. From Feb. 1874, te Aug. 

1879, S. had acted as the solr. k man of business 
of B., a married woman, &, during this period 
had wound up her former husband’s estate, col- 
lected her rents, & managed her estates, lent her 
money, k negotiated mtges. for her. In the course 
of these transactions the various items of receipt 
k payment on her behalf, including costs k pro- 
fessional charges, were entered in a book of 
accounts kept by S. Copies of these accounts 
were sent to B. from time to time, k one of the 
mtges. by B. to S. contained a recital that they 
had been gone through & settled. In Aug. 1879, 
when a mtge. was negotiated from a third person 
of sufficient amount to pay off B.’s debt to S., 
the accounts wore gone through k explained to 
B., when 8. retained the amount due U) him for 
advances k for liis costs k professional charges 
out of the mtge. money, k carried tlu; balance to 
her credit in tiie book of accounts. B. thereupon 
signed the account. S. continued to act for B. 
as before down to the end of 1885. B. had no 
indej)endent advieo when she signed the account 
in Aug. 1879. On an application by B. k her 
hu.sband for the delivery k consequent taxation 
of bills of costs from Feb. 1871, to Aug. 1879 : — 
Held : there had beem no payment within Holicitors 
Act, 1813 (c. 73), K. 41, k B. was entitled to an 
order for deliv(>ry of proper bills of costs for the 
I^eriod required, k a consequent taxation, not- 
withstanding the lapse of time tSc the signature 
by B. of the accounts. — Re Stoodon (1887), 56 
L. J. Ch. 420 ; ftnb norn. Re Btocjdon, Ex p. 
Baker, 56 L. T. 355 ; 51 J. P. .565. 

Anmjtationa : — Expld. Illtclicock r. Siretton, (1892] 2 Ch. 
343. Consd. Rc West, Klnp & Adams. Ex p. ChiiiKh, 
fl892] 2 Q. 13. 102; Re Frapo, Ex p. Perrett, [1893] 2 
Ch. 284. Reid. Re Thompson, Ex p. Baylls, [1894] 1 
Q. B. 462 ; Re Baylls, [189(5] 2 Ch. 107. 


1942. .] “(1) To constitute payment 

of a bill of costs such as will preclude taxation 
after twelve months under Solicitors Act, 1843 
(c. 73), 8. 41, a proper bill with items must be 
delivered ; a cash account debiting the client 
with a lump sum for costs is insufficient. 

(2) A solr. who pays himself by retention of 
moneys of his client, k does not deliver a bill of 
costa, cannot treat that retention as payment ; 
& such retention will not be referred to a bill 
subsequently delivered under an order of the ct. 

(3) A cash account containing an item for 
“ costs as agreed ” does not, where it is admitted 
that there was an antecedent verbal agreement, 
constitute an agreement in writing within 
Solicitors’ Remuneration Act, 1881 (c. 44), s. 8. 

(4) Delay in applying for delivery of a bUl will 
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not relieve the solr. from the obligation to deliver 
2 Wl where he has in his possession the necessary 

, 0 ) A account, though coupled with the 

retainer of agreed costs, it is not “payment/ 
as between solr. & client unless a proper bill is 


(oVwhero there is an agreement as to costs 
between a solr. & liis client the ct. can refer that 
to the taxing master to ascertain whether it is 
fair & reasonable, & if not, it is not to be treated 
as bindintr on the client . — Re Baylis, [1890] 2 
Ch. 107 ; 05 L. J. Ch. 612 ; 74 L. T. 506 ; 44 
W. 11. 533 ; 12 T. L. B. 339 ; svh nom. Re B., 
40 Sol. Jo. 355, 0. A. 


jinnoUitioii .* — to (6) Befd. He A. & B.. Hx p. W. (1000), 

44 Sol. Jo. 315. 

1943. Balance of account accepted by 

client.]— -Be Angove (1882), 26 Sol. Jo. 417, C. A. 
Anixotation Consd. Ttc Colyer (1892), 37 Sol. Jo. 83. 

1944. When treated by client as payment.] 

■ — The lady has treated the money paid to her as 
the balance due, & assented to the solr. keeping 
or retaining the amount of his bill. There is no 
distinction in law between a solr. «Sc his client & 
any other person & his customer in the matter of 
payment . Special circumstances within Solicitors 
Act, 1843 (c. 73), s. 41, are not confined to pressure 
or ovorcliarge, or any particular kind of circum- 
stances (Cmi'TY, J.). — Re Colyer (1892), 37 Sol. 
Jo. 83. 

1945. Bill of costs delivered subsequent to 

retainer. I — A firm of solrs. retained, out of money 
in their hands belonging to their client, the amount 
of their costs for professional work. TJicy kept a 
running account with the client, crediting him with 
money received, & debiting him from time to time 
with the amount of the costs. The accounts were 
from tim<; to time balanced, & signed by the client 
as having been “ settled & approved ” by hmi, but 
no bills of costs were tlum delivered. FoiU’ years 
after the last settlement of accounts the client 
brought an action for an account. 'The solrs. then 
delivered flu'ir bills of costs. At the trial ])ltf. 
abandoned his claim for an account, but contended 
that ho was entitled to have the bills taxed: — 
Held : the payment made was referable to the bills 
subsequently delivered, the case came witliiu 
Solicitors Act, 1843 (c. 73), s, 41, &, there being 
no special circumstances, the ct. would not direct 
taxation.— Hitchcock v. STRErroN, [1892] 2 CJi. 
343; 61 L. J. Ch. 529 ; 06 L. T. 707 ; 40 W. B.. 
,555. 


Annoifitions ; — Apld. Ite TliompHon, Ex p. Buylis, [18941 1 
Q. B. 4B2. Distd. He Baylis, 1189(!] 2 Ch. 107. Rflfd. 
Ec Frupo, Ex p. T’errott, [1 893] 2 c;h. 284. 

1946. -.] — Re Baylis, No. 1942, ante. 

1947. Where no settlement of account.] — 

Re West, Kino & Adams, Ex p. Clough, No. 1210, 
ante. \ 

1948. .] Re Foss, Bujjbrough, 

Plaskitt «fc Foss, No. 1878, ante. 

1949. Where special agreement with client.] 

— Be Thompson, Ex j>. Baylis, No. 1217, ante. 


iv. Settlement of Accounts. 

1950. Whether equivalent to payment.] — Hooper 
V . Till, No. 1882, ante . 

1951, .] — Settlement of accounts between 

attorney & client, not conclusive ; the nature of 
their connection, excepting their accoimts from 
the operation of the general rule in equity. There- 


fore accounts settled & signed, & where vouchers 
are delivered up, & a note given for the balance, 
will be reopened at a very considerable distance 
of time after such settlement, where the parties 
stand in the relative situation to each other of 
attorney & client, agent & principal ; & where the 
balance is in favour of the former under the 
peculiar circumstances affecting this case.— L ewes 
V. Morgan (1817), 5 Price, 42; 146 E. B. 530, 
H. L. 

Annotations /—Reid. Haro v. Bruford (1824), 13 Price, 

277 ; BiJos v. Mooro (1848), 17 L. J. Ch. 385 ; Grealey v. 

Mouslcy (1862), 3 De G. F. & J. 433 ; Bateman v. Hunt, 

11904] 2 K. B. 530 ; Choose v. Keen (1907), 77 L. J. Oh. 

163. 

1962. — — Settlement of bill during action — 
Where client has no professional advice.] — A settle- 
ment of a bill of costs during the continuance of 
the suit, while the client has no professional adviser, 
except the solr. himself, is not a bar to its taxation. 
Charges by a country solr. for attending the cause 
in London are to bo allowed in some cases ; but 
the circumstance of their being undertaken by the 
direction of the client, is not alone a sufficient 
^ound for allowing them, as the solr. himself is 
better able to judge of theii* necessity. — ChioSSLEY 
V. ParivEK (1820), 1 Jac. & W. 460 ; 37 E. B, 443. 

Annotations: — Refd. Horlock v. Smith (1837), 2 My. & Cr. 

495 ; Say Cl* v. Wa<?8tafl, Jie Sanders, Ex p. Wagrstaft 

(1844), 14 L. J. Ch. 116. 

1953. Account signed by both parties.] — 

The signing by solr. & client of a debtor & creditor 
account, in which a bill of costs is one item, is 
sufficient to constitiif e a payment so as to jireclude 
taxation, on a petition presented twelve months 
after. — Re Cai'TLin, Harwell v. Brooks (1844), 

8 Beav. 121 ; 1 New Pract. Cas. 81 ; 4 L. T. O. S. 
1.52 ; 50 E. It. 48. 

Annotation : —Reid. lie Stephen, Ex p. Bass (184 8), 2 Ph. 

562. 

1954. Account stated.] — Stating an account 

does not bar a client from taxing his solr.’s bill. — 
SoADDiNG V. Eyles (1840), 9 Q. B. 858 ; 15 L. J. 
Q. B. 364 ; 7 L. T. O. S. 226 ; 10 Jur. 945 ; 115 
E, B. 1501. 

Annotations .•—Reid. Brooks r. Bockett (1847), 9 Q. B 

84 7 ; Turner v. Wmis, [1905] 1 K. B. 408 ; lie Van Laun. 

Ex p. Chatterton, [1907] 2 K. B. 23. Mentd. Evans 

r. Heathcote, [1918] 1 K. B. 418. 

1955. — .] — The giving of a mtge. with 

a covenant to pay for the agreed amount of a 
solr.’s bill of costs is not equivalent to payment of 
the bill within Solicitors Act, 1843 (c. 73), s. 41. 

A Holr. from time to time rendered to liis client 
a debtor & creditor cash accoimt, & his draft 
umsignod bill of costs for contentious business. 
On each occasion the client waived the delivery of 
a signed bill & discussed <te agreed the amount of 
the draft bill, which amount was then debited 
against him in the cash account & a balance was 
struck, & the client wrote at the foot of the cash 
accoimt “ I agree this account ” & signed it. On 
the third occasion the client gave the solr. a mtge. 
for the agreed balance of the stated cash account, 
which for the main part represented the agreed 
sura for costs, & covenanted to pay it with interest. 
More than twelve months afterwards the client 
became bkpt., & the solr. claimed to prove for the 
principal & interest due under the covenant in the 
mtge. less the value of the security, & he also 
claimed to prove for the same principal sum on 
an account stated ; — Held : as between the debtor 
& the solr., the carrying of the agreed sum for 
costs into the cash account & the subsequent 


PART VI. SECT. 5, SUB-SECT. 3.— C. (a) iv. 

n. General rule.] — After a settlement, the accounts cannot be opened for investigation or taxation, bnt ex facie orrors 
may bo oorreotod. — ^M'A ra v. Oilfilian (1831), 9 Sh. (Ot. of Sess.) 684. — SCOT. 
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statement of account between them was equivalent 
to payment of the costs within Solicitors Act, 
1843 (c. 73), fi. 41, there were no special circum- 
stances which entitled the debtor to require 
delivery of a detailed bill for taxation . — Re Van 
Laun, Ex p. Pattullo, [1907] 1 K. B. 155 ; sub 
nom. Re Van Laun, Ex p. Chatterton, 76 1^. J. 
K. B. 142 ; 95 L. T. 840 ; 23 T. L. R. 97 ; 51 
Sol. .To. 83 ; 14 Mans. 11 ; on appeal, [1907] 2 
K. B. 23, C. A. 

AnnotcUicm : — Mentd. London & Wostnilnstor Bank v. 

Button (1907), 01 Sol. Jo. 466. 

1956. Where right to dispute costs reserved.] 

—Ex p. Ellis (1860), 2 L. T. 233. 

1957. Receipt signed by client .] — Re 

Erape, Ex p. Perrett, No. 1224, ante. 

V. Giving Security. 

1958. Whether equivalent to payment — Giving 
bond.] — B agwell v. Jobson (1728), 1 Barn. K. B. 
144 ; 94 E. R. 101. 

1959. .] — Palmey V. Swan (1732), 2 

Bam. K. B. 128 ; 94 E. R. 400. 

1960. .] — Marsh v. Carter (1734), 

Cooke, Pr. Cas. 109 ; 125 E. R. 989. 

1961. — — To nominee of solicitor —On 

account of costs.] — Bond given by a client to tlic 
nominee of a solr., for a sum of money, in pa^onent 
of costs ; the actual sum to be afterwards ascer- 
tained by taxation. 3 'ho solr. indebted to the 
nominee. Bill for an account & taxation dis- 
missed as against the nominee ; but the bill of 
costs decreed to be taxed. — H arrison v. Wilt- 
shire (1838), 9 Sim. 255 ; 2 Jur. 679 ; 59 E. R. 
356. 

1962. Giving bond & mortgage.] - An 

attorney cannot take from liis client a bond for 
unliquidated costs. Notwitlistanding such bond 
& a mtge. has been given, the bills may bo taxed, 
& upon jiayment deft, to reconvey, the bond 
declared void. — N ewman v. Payne (1793), 4 Bro. 
C. C. 350 ; 2 Ves. 199 ; 29 E. R. 930, L. C. 

Annotationn : — Reid. Lewis v. Morgan (1790), 3 Aust. 769 ; 

LangHtalTo v. Taylor (1807), 14 Vos. 262 ; Lupton v. 

White, White v. Lupton (1808), l.'i Vcs. 432 ; Wood r. 

Downes (1811), 18 Ves. 120 ; Booth v. Ocswicko (1841), 

13 L. J. Ch. 217. 

1963. Security given by testator — ^Applica- 

tion by executor.] — Where an attorney’s bill liad 
been approved of & adjusted, & the payment 
secured by testator eighteen years before, t)ie ct., 
on an application made by the exor., refused to 
order such bill to be referred to the prothonotary 
for taxation . — Re Halby, Ex p. Bosworth (1836), 
5 L. J. C. P. 201. 

1964. Giving mortgage.] — (1) Where a bill 

of costs has been delivered & security given for the 
amount, that is equivalent to payment, for the 
purpose of precluding taxation without 8i>ecial 
circumstances. 

After the delivery of a solr.’s bill, & on the 
occasion of a ijurchase by the client, & of a mort- 
gage to raise part of the iiurchase-moncy, which 
the client required in order to complete the pur- 
chase, the client executed a mtge. to the solr. for 
a round sum, which included & exceeded by a 
small amount the bill of costs & the amount of 
certain advances made formerly by the solr. to 

PART VI. SECT. 6, SUB-SECT. 8.— 

C. (b) 1. 

o. General rule — Special circum- 
stances must be shoum.] — Jit Bakkk, lie 
Maodonald (1889), 13 P. It. 227. — 

CAN. 

P. 


the client. Some time afterwards, the client 
applied for & received the excess, & subsequently 
the mtge. was transferred, with the client’s con- 
currence : — Held : tliis amounted to payment of 
the bill, BO as to preclude taxation without further 
special circumstances than the above. 

(2) Where a solr. pressed for the amount of his 
bill, but offered an opportunity of taxation, & 
apprised bis client that it would be difficult to 
have the bill taxed after paynient, & the client 
chose to pay without taxation,^ & afterwards 
applied to have the bill taxed without showing 
overcharges amounting to fraud: — Held: the 
application ought to have been dismissed with 
costs.—Pc Boyle, Ex p. Turner (1854), 5 He 
G. M. & G. 640 ; 24 L. .T. Ch. 71 ; 23 L. T. O. S. 
262 ; 2 W. R. 617 ; 43 E. R. 979, L. JJ. 

Annotation : — Ab (o (1) Ezpld. Ite Van Laun, Exp. I*attullo, 

11907) 1 K. B. l.')5. 

1965. — Application by client’s assignee 

in bankruptcy.] — I’l'operty was mortgaged by a 
client to bis solr. as security for costs incurred & 
to bo incurred. 3’he client became bkpt., & his 
assignee applied by summons to set aside the 
mtge. & to have all the bills taxed. The judge 
refused the aiiidication on the ground that a solr. 
might arrange with his client to accept a stated 
sum for costs, & so avoid the expense of taxation ; 
but a letter being produced, which was read as a 
waiver of any obji^ction to a taxation : — Held : 
that order must bo discharged, Sc general taxation 
directed . — Re ’Thompson (1866), 14 L. ’T. 6, J^. JJ. 

1966. .] - Re Van Laun, Ex p. 

Pattullo, No. 1955, ante. 

Payment under pressure.] —Sec Hub-sect. 3, D. 
(c), post. 

(b) Within Twelve Months of Payment. 
i. In General. 

See Solicitors Act, 1813 (c. 73), s. 41. 

1967. Discretion of court.] — Re Chowne, No. 
1802, ante. 

1968. Order not made ex parte.] — Re Carevv, 
No. 1785, ante. 

1969. Application by third party.] — Rc Dawson 
& Bryan, No. 1730, ante. 

1970. Payment before delivery.] — JJc Fielder & 
Sumner, Ex p. Bailey, No. 2112, post. 

1971. Application must be made without delay.] 
— In Oct. 1907, six bills of costs were delivered, 
these were paid by the clients in .Tune, 1908. At 
the date of delivery of the bills cei-tain counsel’s 
fees bad not been discharged by the solrs., but all 
had been paid when the bills were settled. A 
summons asking for an order for taxation was 
issued by the clients on Dec. 16, 1908 : — Held : on 
the evidence, there were no “ special circum- 
stances ” within sect. 41 of the Solicitors Act, 
1843 (c. 73), R. 41, entitling the clitmts to the order. 

Semhle : a person desirous of obtaining an order 
for taxation after payment of a bill of costs must 
make his application without delay . — Re Massey 
( 1909), 101 L. T. 617 ; 26 T. L. R. 68 ; 64 Sol. 
Jo. 50. 

1972. Application to tax second of two bills- 
Right of solicitor to have both taxed.] — A bill of 

costs was settled by retainer; a second & subse- 
quent bill was also settled in the same way. On 
an application to tax the second bill only : — Held : 


& Mann (1823), 2 Sh. (C^t. 
of Sess.) 185.— SCOT. 

Q. Payment made by note for lesser 
amount .] — A solr. had been employed 
to conduct a suit, & otherwise rendered 

E rofosslonal servioes. Without furnish* 
ig a bill he demanded £45, but com* 


promised for the oUent’s note for £40, 
which W'as renewed & ultimately paid. 
A motion by the client, after eleven 
months, for an order to furnish a bill 
& to refer it for taxation, was refused 
with costs . — Re Fairbanks, 1 Ch. C'h. 
222.— CAN. 


.] — Macdonnkl V. 
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etnir could not insist on having both taxed. — 
XW 5 Gregg (1801), 30 Beav. 259 ; 31 L. J. Ch. 632 ; 
10 W. B. 127 ; 64 B. B. 888. 


ii. Necessity for Proof of Special Circurmtayices. 
See Solicitors Act, 1843 (c. 73), s. 41. 

1973. General rule — Special circumstances must 
be shown.] — An attorney’s bill of costs settled & 
paid, or after judgment in an action, not to be 
referred for taxation of course ; as it may upon a 
special case of fraud, or improper charges, not- 
withstanding payment, a release, judgment, or 
other security. — Lanostaffe v. Taylor (1807), 
14 Vcs. 262 ; 33 E. R. 521. 

Annotations : — Distd. Crosslov v. I’arkor (1820). 1 Jac. W. 
460, Consd. Horlock v. Smith (18:J7), 2 My. Cr. 41).'). 

1974. . I — Wliere a bill of costs has 

been paid, the client ought not to obtain an order 
of taxation as of com-se. Where a bill had been 
paid pending the suit, under some degree of 
pressure practised by the solr. towards the client, 
the ct. refused to discharge an order for taxation 
obtained subsequently, as of course.— Howell v. 
Edmunds (1827), 4 Russ. 67 ; 6 L. J. O. S. Ch. 
29 ; 38 E. K. 730. 

Annotations : — Consd. Horlock v. Smith (IS.”!?), 2 My, & Cr. 
495. Reid. Saycr v. Wairstafl, lie Saiider8, J£x p. Wosr- 
Btafl (1844), 14 L. J. Ch. HG. 

1975. - Horlock v. Smith, No. 2012, 

post. 

1976. lie Becke A Flower, No. 
18.50, ante. 


1977. -- SaYEK V. WAtJSTAFF, No. 

21 52, post. 

1978. - .| The general rule is. that a 
paid bill is not to bo referred for taxation ; k 
special circum,stance.s k grounds are required to 
take a case out of this rule. 

The bill of trustee’s solr. was delivered on 
Nov. 27, k on Hec. 10 paid, after some deductions, 
by the solr. of the cestui que iricst, as he alleged, 
under protest. A petition for taxation presented 
by the cestui que trust in ,Tan. following was dis- 
missed with costs.- -ii'c Neate (1847), 10 Beav. 
181 ; 50 E. R. 551. 

1979. — Though payment made under 

protest.]— (1 ) Tlie solr. of a mtgee. of property 
contractetl to be sold, delivered his bill of costs 
to the trustee for sale, appoinHxl by the mtgor., 
several days before the day of meeting, to complete 
the sale, k on the day before the meeting ho de- 
livered a supplementary bill ; the parties having 
met, the trustee for sale objected to some of the 
items in the bill, k the solr. olTered to take otl a 
certain sum, l)ut, on the oITer being refused, Ijc 
insisted on being jiaid before completing ; & 

accordingly the tru.stee paid the bill under pro- 
test : — Held : the bill was not liable to be taxed. 
“ Protest ” at the time of payment of a bill of 
costs, means merely that the party is dissatisfied, 
k will apply to have the bill taxed ; but the party 
does not thereby acquire or reserve to himself any 
right to have ii taxed, unless there are special 
circumstances. 

(2) Where the mtgor., or his trustee, pays the 
bill of costs of the mtgee. ’s solr., he can only have 
it taxed afterwards in the same manner, k on the 
same footing, as the mtgee. himself could have 
done before payment . — lie IIarrjbon (1847), 10 
Beav. 57 ; 2 New Tract. Cas. 140 ; 10 L. J. Ch. 
170 ; 9 L. T. O. S. 119 ; 11 Jur. 197 ; 50 E. R. 603. 

Annotations: — As to (1) N.P. He Dcarclen (1853), 9 Exch. 

210. Consd. He Newman (1807J, 2 Ch. App. 709, ii. 

Beld. He Boycott (J88.5), 29 Ch, D, 571. As to (2) Apld. 

lie Massey (1865), 34 Beav. 463. 

1980. .] — Ee Dearden, No. 

2013, post. 


1981. — Re Burchell, Wilde 
& Co. (1902), 46 Sol. Jo. 570. 

1982. .]~-Ee Harding, No. 2104, post. 

1983. .]— A lady possessing property 

to her separate use, employed her trustee to act 
^ her solr., in legal proceedings, etc., respecting 
it. There was evidence to show that she knew the 
rule as to a soh*. trustee, & she gave him a I'etainer 
after he had refused to act, unless on the ordinary 
tei-ms. The bill of costs was delivered k paid, 
after making a deduction ; «fc, within the year, 
api^lication was made for taxation, on the grounds 
that the solr. ought not to charge for professional 
services, k that the charges were erroneous. It 
was said also, that there was pressure, but this was 
not clearly made out. The petition was dismissed 
with costs . — lie Wyche (1848), 11 Beav. 209 ; 12 
L. T. O. S. 121 ; 50 E. 11. 796. 

1984. — -.] — Re Browne, Rx p. Jef- 

feries, No. 2113, post. 

1985. .] — Re Barrow, No. 1770, ante. 

1986. — — - — -.] - A foreclosure judgment 

liaving been obtained, defts., to avoid bringing 
in accounts, k to put an end to the action, paid 
to pltf.’s solr. the amount he asked for principal, 
interest k costs, a certain portion of the amount 
being stated to represent the costs of the action. 
Afterwards the judge on the ap])lication of defts., 
ordered delivery k taxation of the solr.’s bill. 
But, on appeal, the et, doubted whether there 
had been any pa>unents of a solr.’s bill witliin 
Holioitors Act, 1843 (c. 73), s. 38, k beld that, if 
the i)*ansaction had ajiiounted to payment of the 
soh’.’s bill, there were no special circumstances, 
under sect. 41 of the Act, entitlmg defts. to tax a 
bill already paid . — Re tiRiFFiTir, Jones k Co. 
(1883), 53 L. J. Ch. .303 ; 50 L. T. 434 ; 32 W. R. 
350, C. A. 

1987. - — — Solicitor charging on higher 
scale .] — Re Durnford, [1883] W. N. 29. 

1988. .1 — After a solr.’s bill has been 

paid an order for the taxation of it will not be 
made, unless special circumstances, as overcharges 
such as amount to fraud, or which are accompanied 
by pre.s,sure, can bo showm which, in tho opinion 
of the judge, appear to make it proper that the 
bill should bo taxed. —lie Munns & Longdon 
(1.S84), 60 L. T. 350 ; .32 W. R. 075. 

1989. - — .]- Hitchcock v. Stretton, 

No. 1945, ayde. 

1990. Application by third party — Cestui que 
trust,] — The ct. will not direct an attorney’s bill 
to be referred to taxation after payment, unless 
it can be impeached on the grounds of gross over- 
cliarge, fraud, or mistake, or some specific charge, 
whicli must be distinctly pointed out, & although 
tho application was made by a cestui que trust., 
who liad a direct interest in tho subject matter for 
which the expenses in the bill were incurred, yet 
it haAung been previously paid by tho repre- 
sentative of a surviving trustee, acting under a 
deed of trust for sale, the ct. refused to interfere. 
— Wilkinson v. Foster (1823), 7 Moore, 0. P. 
406 ; 1 L. J. O. S. C. P. 25. 

Amwiation Rold. Doo d. Evans v. Southall (1838), 2 
Jut. 809. 

1991. — .] —Re Bennett, No. 2128, post. 

1992. .]--~Re Chowne, No. 1802, ante. 

1993. .] — Where neither a case of pi'es- 

sure is proved against a solr., nor improper items 
of charge shown by a third party applying for 
an order to tax the bill, tho application, will be 
refused with costs.— Re Evans (1845), 1 New 
Pract. Cas. 343 ; 15 L. J. Ch. 115 ; 6 L. T. O. 8. 254. 

.] — On a petition for taxation under 

the third-party clause of Solicitors Act, 1843 (c, 73), 
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where the party immediately chargeable has paid 
the solr., & the third party liable has repaid him, 
it is not necessary to prove pressure. — lie Turner, 
Ex p. Burton (1866), 4 W. R. 805. 

1995 . Application made in reasonable time.] — 
The ct. will refer an attorney’s bill of costs to be 
taxed bj^ the master, after it has been paid, on 
application within a reasonable time, without 
showing circumstances of fraud or imposition. — 
(xLASCOTT V. Castle (1832), 2 Cr. & J. 355 ; 1 
Dowl. 317 ; 2 Tyr. 302 ; 1 L. J. Ex. 103. 

iii. What are Special Circumatancea. 

See Sub-sect. 3, D., post. 

(c) After Twelve Months of Payment. 
i. In General. 

1996 . Taxation not ordered.] — Taxation of a 
solicitor’s bill of costs afUT payment & lapse of 
several years, refused. — Waters v. Taylor (1837), 
2 My. <te Cr. 520 ; Donnelly, 274 ; 6 L. J. Ch. 245 ; 
1 Jur. 375 ; 40 E. R. 740, L. C. 

Annotatifms : — Consd. Edwards v. McjTlck (1842), 2 Haro, 

GO : Blagravo v. Kmith (1850). 2 K. & .7. 509 ; \Va(soii 

V. hod well (1879), .39 L. T. 014. Refd. Horlock i’. Smith 

(18.37), 2 My. & C’r. 495 ; Maddeford r. Austwick (1838), 

3 My. & Cr. 423 ; Pe Ardcruc, hlx p. Trodgold (1843), 7 

•Tur. 220 : Sayer v. Wapstu/f, lie Sanders, Kx p. Wagstaff 

(1844), 14 L. .T. C:h. llO ; Jliles v. Moore (1848), 17 L. J. 

Ch. 385 ; lie Stephen (1848), 2 Ph. 502. 

1997 . — .] — Binns V. IIey, No. 2170, post. 

1998 . .J — A solr., having been professionally 

employed by A. claimed £400 on account of his 
costs, 1 ul in 1844 received £180, & then gave to A. 
a receipt, discharging him from all pensonal 
liability in respect of such costs. In 1850, aft-er 
the solr.’s death, A. presented a petition for the 
delivery of a bill of costa, by the exors. of the 
solr., & for the taxation of the same, alleging that 
the costs in resiiect of which the £400 was claimed 
had been paid out of the estate of A. under Ids 
bkpey., which had occurred in 1844. The petition 
was dismissed with costs, wit hout prejudice to any 
other proceedings A. might be advised to instituto. 
~Iis Fyson, Fyson V. White (1850), 10 L. T. O. S. 
229. 

1999 . .J — lie Layton, Steele & t'o.. No. 

1404 dfltCm 

2000 . — — .J— A’c Harman &, Son, [1012] W. N. 
111. 

2001 . — - — At Instance of third party — Cestui 
que trust.]— jRc Downes, No. 1809, ante. 

2002 . — — — “— .] — The lapse of twelve 

calendar months after payment of a bill of costs, 
precludes taxation under the Solicitors Act. 

The rule applies, where payment is made by 
trustees, etc., A the application for taxation is 
made, under Solicitors Act, 1843 (c. 73), s. 38, by 
a party “ liable to pay.” — lie Mas.sey (1845), 8 
Beav. 458 ; 1 New Pract. Cas. 47 ; 5 L. T. O. S. 
302 ; 50 E. R. 180. 

Annotation :~FoM. lie Smith (1884), 32 W. H. 408. 

2003 . .] — Twelve montlis after 

payment of a bill of coste by trustees to their 
solr. it cannot be taxed, under Solicitors Act, 1843 
(c. 73), upon the application of their cestui que 
trust.— Re Press & Inskip (1865), 35 Beav. 34 ; 
65 E. R. 806. 

Annotation -"Reid, lie Wellhoruo (1900), 70 L. J. Ch. 

172. 

2004 . — — This is an application for 


taxation under Solicitor’s Act, 1843 (c. 73), s. 38, 
generally called the third-^arty clause. The 
objection raised is that the bill in question has been 
paid upwards of a year. Lord Lang dale, M.R., 
had the point before liim so long ago as the year 
1845, in the case of Re Massey ^ No. 2002, anfe, 
& he there decided that the proviso at the end of 
sect. 41 applies to applications imder sect. 38. It 
would now be too late for me to reconsider the 
matter, but, if I give my opinion, I think that that 
decision is right, & is the only decision which could 
be arrived at on the matter (Chitty, J.). — Re 
Smith (1884), 32 W. R. 408. 

2005. Beneficiaries under will.] — 

Be Jackson, Re Cottrell, Bougiiton-Leigh v. 
Boughton-Leigh, No. 1615, ante. 

2006. .] — Re Wellbornb, No. 1810, 

ante. 

2007. Though biU not signed by soUcltor.]— 

Where twelve calendar months have elapsed since 
payment of a solr.’s bill of costs by Ids client, 
such bill, although not signed by the solr., is pro- 
hibited by Solicitors Act, 1843 (c. 73), s. 41, from 
being referred te taxation. — Re Sutton & Elliott 
(1883), 11 Q. B. D. 377 ; 52 L. J. Q. B. 752 ; 49 
L. T. 436, C. A. 

Annotations: — Refd. lie Wellborne (1900), 45 8<)1. 101; 

Re l)nm-on (1907), 51 Sol. Jo. 485. 

2008. Costs retained by solicitor.] — Be 

Vines & Hobbs, Ex p. Shackell, No. 2106, post. 

2009. Under special agreement.] — 

Be Urmston (1903), 48 Sol. Jo. 16. 

ii. Fraud and Undue Influence. 

2010. Right to order— Fraud.] — The solr. to the 
fiat having delivered his bill of costs, & retained 
the amount of it before the end of 1850, was 
discharged in July, 1851 ; No application for 
taxation was made before Oct. 1852 : — Held : 
it was not consistent with safety or propri(*ty to 
direct taxation in a summary way, even if the ct. 
had jm-iadiction to do so. 

I entertain great doubt whether there is 
authority in the ab.sonce of a case of fraud to 
interfere under tlie summary jurLadiction which 
IS given or regrdated by Solicitors Act, 1843 (c. 73) 
(Lord Cranwortii, L..T.). — Re Tvtiier, Ex p. 
Pemberton (1852), 2 Do G. M. & G. 960 ; 22 
L. J. Bey. 76 ; 42 E. R. 1147, L. JJ. 

Ayinotation .— Consd. Re Wellborno, [1901] 1 Ch. 312. 

2011. Undue influence.] — An account 

which had been settled between a client who was 
an old lady, & her solr., including arranged bill 
of costs, was ordered to be opened & the bill of 
costs taxed, after t)i(‘ lapse of nearly two years, 
w'ithont actual jn’oof of error or overcharge, on 
the ground that the client had acted under undue 
influence & without sufficient information, A that 
much of the business charged for was unnecessary 
A improper. — Watson v. Rod well (1879), 11 
Ch. D. 150 ; 48 L. .1. Ch. 209 ; 39 L. T. 014 ; 43 
J. P. 542 ; 27 W. R. 205, C. A. 

D. Special Circumstances. 

(a) In General. 

2012. What constitutes special circumstances — 
Discretion of court to decide.] — Re Blackmore, 
Re Billing. Be Spike, No. 1367, ante. 

2013. .] — ( 1 ) The ct. will not lay down 

any fixed rule as to the special circumstances 
under which an attorney’s bill may be ordered to 


PART VI. SECT. 5, SUB-SECT. 3.— 
C. (c) i. 

19061 . Taxation not ordered.]— Re 
(1900), 11) P. K. 271 ; 20 


C. L. T. 438.~-CAN. 

r. Lapse of ciuhtecn years — Taxation 
ordered.] — JoNK.s r. MOPFETT (1840), 3 
Jo. & Lat. 036.~IR. 


PART VI. SECT. 6, SUB-SECT. 3.- 
D. (a). 

t. General rvde.] — The ct. cannot 
refer a bill after It has been delivered 
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be taxed after payment. Solicitors Act, 1843 
(c. 73), S" should bo construed liberally. . 

' (2) Where an attorney’s bill is paid in order to 
obtain possession of deeds, & an intention is at 
the same time expressed to have the bill taxed, an 
order will be made to refer the bill for taxation. — lie 
DeardEN (1853), 9 Exch. 210 ; 2 C. L. R. 308 ; 
23 L. J. Ex. 14 ; 22 L. T. O. S. 90 ; 17 Jur. 993 ; 
2 W. R. 18; 156E. R. 90. 

Avmitntums : — As to (1) Consd. lit Boycott (1885), 20 Ch. D. 
sii. CUnerally, Befd. lie Ma.ssoy (1865), 34 Beav. 46.3 ; 
lie Newman (1867), 2 Cli. App. 709, n. 

2014. •] — -Mtgees. for £2,000 were pro- 

ceeding to sell the mtged. estates. On Sept. 1, 8., 
the mtgor.’s solr., wrote to B., the mtgee.’s solr., 
informing him that he had found a transferee, &- 
proposing to complete the transfer on Sept. 3. B. 
wrote back proposing Sept. 10, for completion, 
& afterwards postponed the ai)pointment to Sept. 
13. His bill of costs, wliich amounted with sur- 
veyor’s charges to more than £450, was received by 
S. on Sept. 9. On that day S. wrote to B., saying 
that the bill of costs appearing (excessive, & would 
require to be carefully gone into, but did not pro- 
pose to postpone the completion. On Sept. 12, S. 
took with him a written protest against the bill 
had two interviews v’ith B., at which arrange- 
ments were made for completion. S. did not 
mention the subji'ct of <‘osts at eitlier interview, 
})ut deposed that, lie ha<l intended to do so at a 
tliird appointment on the same day, which B. did 
not keep. On Sept. 13, the parties mot, the 
transfer was comj)leted, & the bill of costs paid, 
B. refusing to part witli the deeds unh'ss it was paid. 
S. delivered his written protest, <& it appeared that- 
B. expre.ssed willingness to reconsider his bill if 
any it-em were shown to be erroneous, but said 
nothing to tlie effect that it was t-o be t/reated as 
open to taxation. The mtgor. applied for taxa- 
tion, all(*ging pressure &- overcharge, but not 
referring to any specitlc items of overcharge. The 
judge made an order for taxation, & B. appealed : 
— Held : (1) (Cotton & Fry, L.,J J.) the order for 
taxation must be discharged, for as the shortness 
of the interval between tlie delivery of the bill & 
the time fixed for completion did not arise from 
any act of the nitgee.’s solr., but was owing only 
to the desire of the mtgor. for speedy completion, 
there was no pressure such as to justify taxation, 
though the case would liave been otherwise if the 
mtgi’e, had been pressing for an early settlement ; 
(2) (Bomucn, Ij.J.), the Solicit-ors Act, 1843 (c. 73), 
8. 41, authorises taxation after payment- wliere 
there are special circumstances which, in the 
opinion of the 3 udge, require the same ; there was 
no inflexible rule that tlie special circumstances 
must be pressure with overcharge, or overcharge 
so gross as to amount to fraud ; & in the present 
case, as the parties did not at completion treat the 
bill as finally settled, & B. had taken advantage 
of the inconvenience wliich a postponement of tlic 
settlement would have occasioned to the mtgor., 
there were special circumstances justifying taxa- 
tion ; (3) (Bowen, L.J.), where a bill was so large 


as to be redolent of overcharge it was not necessary 
that specific items of overcharge should bo pointed 
out; (4) (Fry, L.J.). though the bill appeared 
excessive, the ct. could not treat overcharge as 
shown, unless specific items were pointed out on 
which it could exercise its judgment. — Jfe Boycott 
(1885), 29 Ch. D. 571 ; 55 L. J. Ch. 835 ; 52 L. T. 
482; 34 W. R. 20, C. A. 

Annotations : — As to 12) Apprvd. li^ Norman (1888), IG 
Q. B. D. 673. Apld. lie Williams, Ex p. Lovo (1891), 65 
L. T. 68. Consd. lie (Siecsman. [1891] 2 Oh. 28 9; lie 
Moasey (1909), 101 L. T. 517. Reid. lie P. & M. (1895), 
39 Sol. Jo. 640. 

2015. — .] - The “ special circum- 

stances ” which, under Solicitors Act, 1843 (c. 73), 
8. 37, allow a soLr.’s bill of costs to bo referred for 
taxation, although twelve months have elapsed 
since it was delivered to the client, are not merely 
pressure & ovei’charge, or overcharge amounting 
to fraud. A judge has a discretion in ordering tlie 
bill of costs to be taxiid, if it contains items un- 
reasonably largo, or charges requiring explanation, 
or gross blunilers. Semble : the same ^irincijile 
ouglit to bo applied t-o the taxation of a bill of 
costa which has been paid. Bills of costs delivered 
by a solr. contained the following charges : £735 
for the costs of a reference, lasting six days ; £83 
for witnesses’ expenses, none of whicli had been 
paid by tlie solr., but nearly the wliolo of which had 
been jiaid by t-be client ; & £71 for shorthand notes 
of the proceedings at a reference where no pro- 
fessional shortliand writer had been employed, 
but the clerk l-o the solr. had taken the notes, <fc 
it did not appear that the solr. had givim his clerk 
any part of (he £71 charged. More than twelve 
months had elapsed since the bills were delivered ; 
— Held : these charges constituted “ special 
circumstances ” witliin Solicitors Act, 1843 (c. 73), 
s. .37, which justified a judge in referring the bill 
for taxation. 

The statute uses the words “ special circum- 
stances.” Those are wide, comprelicmsivc, & 
tlexible words, iso I think . . . that no rt. can or 
ought to lay down any exhaustive definition of 
them. Chargers which in one case would be special 
circumstances, in anotlica* would not be such. It 
is for the discretion of the judge to say what all 
siiecial circumstances in a particular case (Lopes, 
I..J.).— AV Norman (1880), 10 Q. B. D. 073 ; 54 
L. T. 113 ; 34 W. R. 313 ; 2 T. L. R. 272 ; sub 
nom. He Norman, Ex p. Bradwell, 55 L. J. Q. B. 
202, U. A. 

Annotations ; — Consd. lie Kloy (1887), 56 L. .T. Ch. 905 ; 
Re ChePBiuan, [1891] 2 Ch. 289. Apld. Re Hirst & Capes, 
[1908] 1 K. B. 982. Reid. Rc P. M. (1895), 39 Sol, Jo. 
610: lie Massey (1909), 101 L. T. .517. Gerurally, Mentd. 
Wlcklns V. WlokiiiH, [1918] P. 265. 

2016. .]— ’J’here is no rigid rule as to 

what kind of circumstances will justify the taxa- 
tion of a solr.’s bill after payment, but the judge 
has in each case to determine whether there are 
special circumstances which make it right to refer 
the bill for taxation, & if there are special circum- 
stances in the case the Ct. of Appeal will not 
readily interfere with the decision of the ct. below 
tliat they are aullicicnt to justify taxation. — He 


twelve monthB, uuless under spociulclr- 
oumatanoes. — Bjead v. Cotton (1860), 
6 C. L. J. O. 8. 114.— CAN. 

a. Necessity for staiing special 
circumstances in petition .] — On an 
application under 0. S. U. 0. o. 35, 
B. So, for taxation of a solr . ’h bill, after 
the expiration of twelve months from 
its delivery, the special circumstances 
relied upon by petitioner to entitle 
him to an order must bo specitlod in 
the iietitiou, & must be proved by 
proper evidence . — lie GmoBasuEiiVE & 
Walkkm (1873), 6 P. R. 117.— CAN. 


b. Wluit constitute special circuni- 
stanoes — 1 Xessureput upon client to pay. ] 
— Where a client’s oRCnt paid au 
attorney’s bill, objcctintr to some 
items, but unable, without paying It 
to get papers out of the attorney’s 
hands, the ct. considering some of the 
charges unreasonable ordered a taxa- 
tion. — D ok d. Fraser v. Eaqi.bnum 
(1836), 5 O. S. 77.— CAN. 

0 . Special understanding ,] — • 

The bill of costs in question was for 
professional services rendered deft, in 
an Invostigatiou of his conduct os a 


ublio official before a comr. appointed 
y the Ontario Oovt. The special 
circumstance relied upon to enable 
deft, to obtain the order for taxation 
after the lapse of more than a year 
from the delivery of the bill was, in 
the words of deft., that “ there was a 
distinct uuderetaudiug between mo A' 
the above-named pltfs. that the pay- 
ment of the said bill of costs was to 
lie over to await the decision of the 
Ontario Govt, who were by both mo & 
the said pltfs., as they stated, expected 
to pay the said bill of costs, I being 



188 Solicitors. 


Sect. 5 . — Taxation of costs: Sub-sect. 3, D. {a) & 
jb) i.J 

CHEE8MAN, [1891] 2 Ch. 280 ; 00 L. J. Ch. 714 ; 64 
L. T. 002 ; 39 W. R. 497. 

AnnoUUiong .'—Conad. He WUUama, Et p. Lovo (1891), 65 

L. T. 68. Apld. /ieP. &M. (1895), 39 Sol, Jo. 640. Distd. 

Re Burchell, Wilde (1902), 46 Sol. Jo. 570 ; Gane & KUner 

17. Llnley (1909), 6.3 Sol. Jo. 198. Consd. Re Ward, 

Bowie (1910), 102 L. T. 527. Eeld. Re Massey (1909), 54 

Sol. Jo. 50. 

2017. -.]— /iJe P. & M., No. 2132, post. 

2018. — Hirst & Capes v. Fox, No. 
2181, post. 

2019. — -.] — lie Ward, Bowie & Co., 

No. 2145, post. 

2020. Whether confined to pressure or 

fraudulent overcharge — After payment of bill.] — 

(1) Where the relation of solr. & client exists, 
pressure & overcharges are the special circum- 
stances ordinarily urged ns grounds for an order 
to tax after payment of a bill of costs ; but they 
are not the only special circumstances ; & in cases 
where the bill has been paid by a trustee, exor., 
or administrator, the party interested in the 
property out of which the payment is made, or 
who is ultimately to bear the payment, such special 
circumstances as pressiu-e, etc., cannot exist, iuas- 
niuch as the party may not be able to know any- 
thing about the bills by reason of the solr. holding 
them back ; in that class of cases the ct. will, 
on that ground alone, order delivery & taxation, 
if application is made within twelve months after 
payment. 

(2) Though in cases where a solr. is an exor. & 
retains the amount of his hills of costs out of 
testator’s assets, tliat might not be considered a 
payment of a bill of costs within Solicitors Act, 
1843 (c. 73), yet where there are two exors., A. A 
J3. of whom A. is a solr., A authorised to charge 
professionally, A A. A B. as I'xors. draw A sign 
cheques on the bankers of the executorship, A 
then B. delivers the che(iues to A. in his character 
of solr., that is a payment witliin the statute. — 
Re LethbridoJ'] (1851), 18 L. T. O. S. 192; 
subsequent proceedings (1852), 19 L. T. O. H. 19. 

2021. •]•;— (1) The rule of the ct. 

is, that to obtain a taxation after payment, then! 
must either be both overcharge A pressure, or 
overcharge so gioss as to amount to fraud. 

(2) A solr. is not bound to do that on the under- 
taking of the opposite solr. which the latter is not 
entitled to as of right. 

(3) The cases of taxation after payment on the 
ground of pressure arc not to bo extended, 

A., the mtgor.’s solr., sent a reconveyance to B., 
the mtgee.’s solr., for execution, unstamped. On 
Aug. 23, B. delivered his bill of costs, which was 
objected to ; A on Sept. 10, A. ajiplied to B. ftir 
the loan of the deed to get it stamped, on his under- 
taking to return it, wluch was refused, A on Sept. 
18, the mtge. A bill were paid. The mtgee. after- 
wards applied for a taxation, A the pressure relied 
on was, that he had been compelled to pay the bill 
in order to g('t th(' reconveyance stamped A avoid 
the penalties ; A that no taxation could be had in 
the Long Vacation. He also alleged overcliarges, 
wliich were not clearly made out. The applica- 
tion was refused with costs.-— Jfe Hubbard (1852), 
15 Beav. 251 ; 51 E. R. 534. i , 

2022. - - — .] —lie Strother, No. 

1872, ante. 

one of their offloere, & the charges 
against me having fallen f.lirough ” : — 

Held : the existence of tiie above 
understanding', it proved, was not a 
special circumstance within R, S. 0. 

1877, c. 140, 8. 35, to justify on order 


2023. .J — Re Foster, Bx p. 

Walker, No. 2137, post. 

2024. — — .] — Re Heritage, Bx p. 

Docker, No. 1771, ante. 

2025. .] — Re Boycott, No. 2014, 

ante. 

2026. — .] — Re Colyer, No. 1944, 

ante. 

2027. After twelve months from de- 

livery .) — Re Norman, No. 2015, ante. 

2028. .)- -Hirst A Capes v. Fox, No. 

2029. Knowledge of special circumstances must 
be newly acquired.] — In order to ground an applica- 
tion to tax an attorney’s bill, after verdict, under 
Solicitors Act, 1843 (c. 73), 8._ 37, the “ special 
circumstances ” must liave relation to some matter 
newly come to the knowledge of the party, A it 
is not sufficient to show circumstances known to 
deft, before the action.— ife Whicher, Whiciier 
V. Thomas (1844), 13 M. A W. 549 ; 2 Dow. A L. 
407 ; 14 L. J. Ex. 78 ; 4 L. T. O. S. 159 ; 153 
E. II. 229. 

Annoialions : — Consd. Re Barnard (1852), 16 Beav. 5. Reid. 

Re Robinson (1867), 16 W. R. 119. 

2030. .] — In an action brought by an 

attorney against his client, upon his bill of costs, 
the client obtained an order for taxation on the 
terms of withdrawing all his pleas except nunquam 
indehiiaius. Afterwards, he withdrew all liis 
pleas, A applied to the judge for an order of taxa- 
tion, under Solicitors Act, 1843 (c. 73), which was 
refused for want of jurisdiction : — Held : the 
client could not obtain an order for taxation from 
the Ct. of Ch., there being no special circumstance 
beyond mei'e overcharge. 

Semble : where judgment has been given in 
the attomey’s action, the special jm'isdiction 
given by the Solicitor's Act, 1843 (c. 73), s. 37, 
does not exist. 

Where special circumstances arc relied upon as 
a ground for taxation aftor the prescribed time, 
th€‘y must be such as tlio client could not have 
reasonably availed himself of sooiKjr. 

A mere oven^iarge, in the absence of fraud, does 
not amount to a special circumstance for the 
taxation of a bill . — Re Barnard, Ex p. Wimii-iRELi. 
(1852), 2 De C. M. A (L 359 ; Id Beav. 5 ; 20 L. T. 
O. S. 241 ; 17 .Tur. 53 ; 42 E. H. 911, L. JJ. 
AnnotationH Distd. & Expld. Re Strother (18, "i?), .3 K. & J. 

518. Reid. Re Barber (1851), 23 L. T. O. 8. 216. 

(b) Overcharges. 
i. In General. 

2031. VKhether special circumstance — Mere 
overcharges.] — Proof of overcharge alone is in- 
sufficient to obtain the taxation of a paid bill ; 
but it is a necessary ingredient.-— jRc fSTiiiKE (4847 ), 
11 Beav. 304 ; 50 E. It. 834. 

2032. .J — An application for taxation 

of a solr.’s bill of costs made more than twelve 
calendar months after delivery allowed, the ct. 
being of opinion that certain allegc'd overcharges 
constituted in themselv^es a sufficient “ special 
circumstance.” — Re Ht. Pierre B. Hook (1861), 
3 Hiff. 372 ; 00 E. B. 454 ; sub nom. Re Hook, 
5 Ij. T. 502 ; 10 W. R. 116; sab nom. OoOK v. 
Rob&lyn (Earl), Re 8t. Pierre B. Hook, 8 
Jur. N. 8. 875. 

2033. — — .j - -Where several bills of costs 

are successively delivered, A none are paid, though 

PART VI. SECT. 6, SUB-SECT. 3.— 
D. (b) i. 

d. General rule.] — Large Items in a 
solr. ’8 bill of costs, which themselves 
require explanation, afford sufficient 
evidence of epoolal ciroumstanoos to 


for the taxation of the bill after the 
lapse of a year from its delivery ; but 
that the bill should have been taxed 
Bubject to such imdcrstandlng. — 
FbKTCiiER 17. Field (1885), 10 P. R. 
608.— CAN. 
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money may have passed & been placed to the 
account of the client, all the bills must be treated 
as single bills. So, where, after a series of bills 
iiad been delivered, the client complained of some 
of the charges, whereupon the solr. suggested a 
taxation, but wroto a letter, signed by him, 
stating that he sliould endeavour to increase 
certain of the charges, that letter being held to 
be a legal bill of costs, it could be taken as part of 
tlve series, so as to bring the whole within the twelve 
months allowed by Solicitors Act, 1843 (c. 73), 
s. 37. 

Mere overcharges are not “ special circum- 
stances ” within Solicitors Act, 1843 (c. 73). — 
]{s Cartwright (1873), L. K. 10 Eq. 4(U) ; 42 
L. J. Ch. 735; 28 L. T. 891; 21 W. R. 801, 
L. C. 

Jnnotfitiotis : — Consd. He Ilall & Barker (1878), 9 Ch. D. 
53S ; Ke Nelson & Hastings (1885), 30 Ch. D. 1. Reid. 
Lumsden v. Shlpcote Land Property Co. (1906), 51 W. J{. 
461. 

2034. Mistake.] — A solr. delivered a 

bill of costs, which was paid, eontainmg over- 
charges duo to a mistake as to the proper scale 
charges <fc to scale charges for work winch was not 
all (lone : — Held : the ovcnrliarges in themselv<!s 
were suHlcient to have the bill reh^rred for taxatmn. 
— y.V (i. (1909), 53 Sol. Jo. 409. 

2035. Where security taken.] —A 

solr. liaving taken a judgment f)f his client for LlOO 
whilst tiie cause was depending, A also stjveral 
('xtraordinary charges appearing in his bill ; Lord 
IJardwieko, though adjusted A allowed seventeim 
years ago, rcb'rrcd th(> bill to bo taxed, A ord(‘red 
t he judgment A other soeuritii'S to be delivered up. 
— Dh.U'KRs’ (k», V. Dwis (1712), 2 Atk. 295; 20 
E. K. 580, J;. ('. 

J nnotations : -Apid. Lewis V. Morgan (1790). 3 Aiist. 709. 
Consd. LaugstalTc r Tii\ lor (1807), 1 1 Ves. ‘202 ; Crossloy 
J’arker (1S20), 1 ,Ja(’. N W, 400. Expld. Horlock r. 
Smith (1837), 2 Mi. iV (3. 195. Reid. \Vood v. Downes 
(1811), 18 120. 

2036. - --- .] — Taxation of a solr.’s bill 

refused after security gi\en, payment A acquies- 
cence, some cluirg(*s though uujiroper, not being 
so gross as to amount to Iraud.- — R j.llvdeki.kath 
V. Eraser (1811), 3 Ves. A R. 171 ; 35 E. R. 4U, 
L. (’. 

^[nnotations : — Consd. Croshloy r. l’urk(>r (1820), 1 ,Tac & W. 
400 , Iloiloek r Smith (18.57), 2 My. X: Cr. 495 ; Sayer r. 
WagstalT, Hr Sanders, /'Jx p, Wugstell (1841), II L. J. Ch 
110. Reid. Waters r. Taylor (1837), Duiuielly, 274 , 
Blagravo r Uouth (1850), 2 K. .V J. 509. 

2037. - — “'[’he ct. will ridievo a 

client against the extortion of an att<jiney. 

10v('n if a client has given an attorney a bond 
(»r ml go. to secure the payment of what was charged 
to be duo to him on account of a law suit the cts. 
of oijuity hfiV(! relieved the client A ordered the bill 
to be taxed. 

What is the reason the court goes upon r* . . . 
why, the great powto* A mtluf'nce that an attorn(*y 
has over his client (Lord nARDWiPKE, t'.). *- 
Walmeslky V. Booth (1711), 2 Atk, 25; Earn. 
Ch. 475 ; 20 E. R. 412, L. C. 

Annotations : — Consd. Nowinan i\ Payne (1793), 4 Bro. C. C. 
350 : Lewis v. Morgan (1790), 3 Anst. 709 ; Laiigstaffo 
V, Taylor (1807), 14 VT-s. 202. Distd. Plonderieath r. 
Eraser (1814), 3 Ves. & B. 174. Consd. Crossley r. J^arker 
(1820), 1 Jac. & W. 400. Reid. Saunderson r. (Jins', 
(1742), 2 Atk. 290 ; Gllbori r. Chndleigh (1718), 2 Hov. 
Supp. 372; Oldham v. Hand (1751), 2 Ves. Sea. 259; 
Word r. Hartpolo ( 1770), 3 BJl. 470, Morses v. iloyiil 
(1806), 12 Vos. 355 ; Wood v. Downes (1811), 18 Ves. 120 ; 
Ingram v. Wyatt (1828), 1 Hag. Ecc. 381 , Cheslyu r. 
Dalby (1836), 2 V, & C. Ex. 170. 


2038. Trifling overcharges.] — Petition 
to tax a bill of costs after payment, on the ground 
of trifling overcharges, dismissed with costs. — 
He Drake (1844), 8 Beav. 123 ; 4 L. T. O. S. 152 ; 
50 E. R. 40. 

Annotation : — Retd. He Thompson (1845), 8 Beav. 237. 

2039. - .]— Chowne, No. 1802, 

ante. 

2040. - — Substantial overcharges.] — He 

Williams, No. 2165, pos/. 

2041. .] — The “ special circum- 

stances ” required by Solicitors Act, 1843 (c. 73), 
s. 37, to entitle a client to have liis attorney’s 
bill referred to taxation, after the expiration of 
twelve months from its flclivery, may be matters 
appearing on the face of the bill, such as largo 
A unusual charges requiring explanation . — Tie 
Robinson (1807), L. R. 3 Exch. 4 ; 37 L. J. Ex. 
11 ; 17 L. T. 179 ; 16 W. R. 110. 

Atnwiations .' — CotibA. Watson v. Bodwell (1878), 7 Oh. D. 
(525 ; He Norman (1880), 10 Q. B. D. 073. Apld. He 
Kloy (1887), 50 L. J. Ch. 905, Reid. He Lacey (1883), 
.53 L, J. Ch. 287, 

2042. Where no evidence of fraud.] — 

(1) A solr.’s bill of costs had been delivered, after 
the death of the client, to the solrs. employed 
by Ids representatives, A paid by them after 
investigation; A some, but not all, of the papers 
of the deceased client were delivered up. An 
application, made three years after, for the taxa- 
tion of the bill, without referring to any specific 
errors, but alleging generally, that the bill contained 
exorbitant charges, was refused. 

(2) Wh(‘re a clienl. has paid Ids solr ’s bill with- 
out pressure, A with full means of examining it 
before payment, A afterwards seeks to open the 
bill A refer it for taxation, he must state, in his 
petition, A prove to the satisfaction of the ct., 
speciiic errors of such a character as amount to 
twidenco of fraud. A general allegation of im- 
proper charges will not be buffhnent. 

(3) A mere prhnd facie error in such a bill will 
not authorise the ct. to refer it for taxation. 

(4) The circumstance, that a sole, has omitted 
to give his client credit for certain items with which 
he ought to have been credited, will be a ground 
for a distinct inquiry what sums the solr. lias 
received which ought to be set off against the 
amount of the bill ; but will not, of itself, bo a 
grouml for referring the whole bill for taxation. — 
lIoRLOcK V. Smith (1837), 2 My. A Cr. 495 ; 6 
L. J. Ch. 236 ; 40 E. It. 728 ; suh nom. Smith v. 
lIURLOCiv, 4)onnelly, 261 ; 1 .Jur. 302, J.^. (’. 

Annotations ; — As to (1) Distd. He Burbury, Ec p. Bateman 
(1351), 5 Do G. M. & (J. 358. As to (2) Apia. Waters v. 
Taylor (1837), 2 My. & Cr. 526. Distd. Joaod v. Powys 
(1841), 10 ].. J. Ex. E»j. 49. Apld. Sayer v. Wagstaff, He 
Sanders, L'x WngstulT (1814), 11 L. ,1. Ch. 110. Coasd. 
Hilos V. Moore ( I 8 1 8), 1 7 L. J. Ch. 385 ; He Stephen, Ex p. 
Buhh (1818), 2 Ph. 502. Apld. Hr DiekHon (1850), 8 Do 
C. M. & G. 055 ; He Strother (1857), 3 K. & J. 518 ; He 
Hnrlo (1808), 17 W. P. 21. Distd. Wat-son v. Ilodwell 
(1879), 39 L. T. 611. Reid. Blaffra\e v. Bouth (18.^6), 2 
K N J. 509. 

-.] -Z?c Currie, No. 1920, 

ante. 

2044. - - .) — Cooke v. Setuee, No. 

2169, post. 

2045. — — * .] — Re Barnard, Ex p. 

Wetherei.l, No. 2039, ante 

2046. — — — — .1 -He Boyle, Ex p. 

Turner, No. 1964, ante. 

2047. — .] — A., an attorney who 

had done W’ork for B. during several years, A 

sums received by him. — He Thomtsox, 

2 Ch. Ch. 100.— CAN. 

f . Oeneral allegation of errors — 
Whether sufficient to open settled account.] 
— If the relation of solr. & client 


enable the client to obtain an order for 
taxation of the bill after payment. — 
He Bennett & Attenborough, Ex p. 
Cameron (1872), 3 V. IL (Law) 220.— 

AUS. 


e. .] — In the absence of gross 

overcharge or prossnre, the ct. will not 
tax a bill rendered several years, & 
treated as paid, the solr. having 
abandoned any excess over certain 
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delivered an account current, having money of 
B.’s in his hands raised by mtge. on a settlement of 
accounts, deducted the amount of his bills, took 
a receipt, tt paid over the balance ; afterwards B. 
deraande<l bills, which wei-e delivered without 
prejudice, containing items which made the account 
more than before, & then after twelve months 
from the settlement applied to the ct. for a taxa- 
tion ; — -Held : in the absence of any gross over- 
charge which would raise the presumption of fraud, 
wliat took place amounted to payment ; & on 
A.’s abandoning the additional items, there should 
be no reference. — Be Bischofp & Coxe, Ex p. 
Hemming (1850), 28 L. T. O. S. 144. 

Annotations : — Expld. He Stogdon (1887), 56 L. J. Ch. 420. 

Apld. Hltohoopk V. Stretton, [1892] 2 Gh. 348. Distd. Re 

Frape, Ex p. Porrott, [1893] 2 Ch. 284. Apld. Re Tbojnp- 

son, Ex p. Baylla, [1894] 1 Q. B. 462. Expld. Re Baylla, 

[1896] 2 Ch. 107. 

2048. .\~lle Harle, No. 2064, 

post. 

2049. .]— On a summons to tax 

bills of costs delivered more than twelve months, 
on the ground iliat the relation of soh-. «fc client 
continued to subsist between the ])arties until 
within a short time of taking out the summons, 
& that the bills contained numerous ovcrchargt‘s : 
— Held : the relation of solr. & client, although 
an important ciz’cumstance, was not conclusive ; 
& as the overchai'ges did not amount to fraud, there 
was not fling to take the case out of Solicitoi-s Act, 
1843 (c. 73), s. 37, — Be Eijvislie A t^).. Ex p. 
Tower Scbw.vy Co. (1873), Ij. It. 10 Eq. 320; 
42 Ti. ,1. Ch. 570 ; 28 L. T. 731 ; 22 W. It. 54. 

2050. — ' — .J — Be Heritage, Ex p. 

Docker, No. 1771, mdc. 

2051. .J — lie Lacey A Son, No. 

2130, post. 

2052. .] — Be Chowne, No. 1802, 

ante. 

2053. Where no evidence of pressure.] 

— A mtgor. presented a petition praying that 
certain hills of costs, whicli had been paid under 
certain special circumstances, might be taxed. 
The petition stated that a meeting was apjioirited 
for the completion of a transfer of ratges. A pay- 
ment of the money, A that the solr. of the mtgecs. 
presented four hills of costs, two of which were 
agreed upon, A the others, which I'elated to matters 
between the mtgees. A tlieir soli-., not : but as it 
appeared that a postponement of the settlement 
might be serious the mtgor., it was agreed that 
they should be paid by him. The hills contained 
many improper A exorbitant charges, A the peti- 
tion specified certain ittuns of overcharge : — Held : 
as the statements A evidence showed a case ol 
great A unnecessary pressure, A as the bills, whicli 
were between the solr. A other parties, contained 
items which could not be duly examined at the 
time, there was sufficient reason on either ground 
t-o induce the ct. to make the order. 

If payment be made under pressure, the cir- 
cumstance of pressure alone is enough to induce 
the ct. to order a taxation. 

Even witliout prosure, items of overcharge are 
enough to render the circunnstances “ special,” 
under Solicitors Act, 1843 (c. 73), s. 41. 


It is not sufficient in order to exclude taxation, 
to show that no objection was made at the time to 
the payment either of particular items or of the 
whole bill. 

Scmble : the transaction of paying off or trans- 
ferring a mortgage is of itself a ” special circum- 
stance ” within the Act. — Be Kinneir, Exp. Price 
(18.58), 32 L. T. O. S. 262 ; 5 Jur. N. S. 423 ; 7 
W. R. 175. 

2054. .] -Be Chowne, No. 1802, 

2055. — Solicitor offering to repay 

overcharges.] — A petition was presented for the 
taxation of a paid bill of costs alleging specific 
items of overcharge. The solr. thereupon offered 
to repay the amount of such items A the costs. 
Petitioner did not accede to this, but brought the 
petition to a hearing. The ct. ordered the taxation 
of the bill treating these items as omitt-cd. — Re 
Cati.in (No. 2) (1857), 23 Bcav. 412 ; 53 E. R. 
102 . 

2056. “ — Where relation of solicitor & 

client continues to within twelve months of ap- 
plication.] — Be N 1 CH 01 .SON, No. 1860, ante. 

2057. — Where evidence of fraud.] — Be 
Harding, No. 2104, post. 

2058. — Business which ought not to 

have been performed.] — Be Bliss (circa 1853), 
cited in 22 L. T. O. S. at p. 218. 

A nnotation Consd. Re Barrow (IS.'j.'l), 22 I,. T. O. S. 217. 

2059. — — .] — Be Barrow, No. 1770, 

ante. 

2060. .] -Re Strother, No. 1 872, ante. 

2061. - Where evidence of pressure.] — Be 
Range, No. 2133, post. 

ii. Particular In.<iianees. 

2062. Charges that would be disallowed on 
taxation.] — (1) A bill of costs, where the amoimt of 
it has been settled between the solr. A client, A 
part of it has been paid A security given for the 
remainder, will not be ordered to be taxed, merely 
because it contains charges which would be dis- 
allowed on taxation. 

(2) Sernhle : an order obtained as of course or 
the taxation of a bill of costs, wliich has been 
settled A paid. wiU not be discharged for mere 
irregularity, v ithoui any discussion of the merits, 
if the petition, seeking to discharge that order, 
enters into the merits of the case. — Grettgn v. 
Leybiirne (1823), Turn, A R. 407 ; 37 E. R. 1158. 

Atiriotations . — Consd. Ilorlcjrk v. Smith (1837), 2 Mv. & Or. 

495. Reid. Watei'H r. Taylor (J837), 2 My, & Cr. .526 ; 

MhshIc V. Drake (ISH), 1 Beav. 433 ; Sayer r. WaifstafT, 

Er Siwtlcr^, Ex />. WaRHtaff (18t4). 14 L. J. Ch. 116, 

lilaRrave i\ ihmili (1856), 2 1C. & .1, 509. 

2063. — — .J - Tire mere circumstance that a 
bill of costs contains items which would bo dis- 
allowed or reduced on taxation, is not, of itself, 
sufficient to entitle the party to a taxation of a 
bill which has been settled A paid. 

Wliere an account, comprising bills of costs, is 
settled A jiaid as between a solr. A client, A no 
surprise or fraud is practised, tlio ct. will not 
direct a taxation of the biU, though it appeal’s 
to contain items whicli would be disallowed or 
reduced on taxation, unless it appears that the 
overcharges are in themselves so extravagant A 
improiier, as under the circumstances to be con- 


exifltfi, a general allegation of errors 
in the settled account is sufficient to 
canso It to bo opened. — Lawless r. 
Ma-nsfielp (1841), 4 I. Kq. B. 113; 
1 Dr. & War. 557.— IR. 

PART VI. SECT. 6, SUB-SECT. 3.— 
D. (b) ii. 

2062 i. Charges that uwuld be dlsallou cd 


on taxation .] — After payment of a bill 
of costs, the ct. will not disturb It on 
the gn’ound of overcharge unless it 
appears to bo a case of gross & 
exorbitant overcharge amounting to 
fraud . — Re Walker, Walker v. 
Bochehtkr (1884). 10 P. B. 400.-- CAN. 

g. When court uxill order aUomey 
to refund overcharge .] — Melanson v. 


White (1847), .3 Kerr, 501.-- CAN. 

h. .] — An attorney received 

from his client a note for £50, costs in 
three suits. The client being sued for 
this note in the name of W., apparently 
a nominal pltf., paid £29 8c gave a con- 
fession for the balance. The bills wore 
afterwards taxed at £24, & the ct. then 
ordered the attorney to refund the 
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Bideretl fraudulent. — Massib v. Drake (1841), 4 
Beav. 433 ; 49 E. B. 406. 

AnnotoHona : — Expld. Ex v. Andrews (1814), 13 L. J. Ch, 
222. Oonsd. Sayor v, Wogstafl, Rt Sanders, Ex p. Wag- 
staff (1844). 13 L. J. Cb. 101. 

2064. .] — In order to obtain taxation of a 

bill of costs after a long lapse of time it is necessary 
to show items of gross overcharge amounting to 
fraud, <te it is not sufficient to point out items which 
the solr. was clearly not entitled to charge, & 
which would have been struck off on taxation. — 
Be Harle (1868), 19 L. T. 305 ; 17 W. R. 21. 

2065. .] — Oane & Kilner v. Dinley 

(1909), 53 Sol. Jo. 198, C. A. 

2066. Excessive charges by mortgagee *s solicitor 
— On transfer of mortgage.]- -Tlie single fact that, 
lipon a transfer of a mtge., a mere draft bill of costs 
of the mtgec.’s solr. is, for tlie first time, produced 
& then paid, is not of itself, without proof of 
pressiu’e or fraud, a suflicient “ special circum- 
stance ” to authorise taxation after payment, nor 
is that fact sufficient coupled with overcharges 
which are not so gi*oss as to evidence fraud . — Be 
Fyson (1846), 9 Beav. 117 ; 50 E. R. 287 ; aub 
pom. Be Fyson v. Curlino, 1 New Pract. Cas. 
455 ; 8 L. T. O. H. 49. 

;~-Consd. 7iV A'laHsey (18(15). 34 Beav. 463. 
Refd. Rc .Stephen, Ex p. BasH (1848), 2 Ph. 562 ; Re Gray, 
Il'.HIJ] 1 Ch. 236 , Re Longbotham (1604), 60 L. T. 538. 

2067. Practice as to amount chargeable uncer- 
tain.] — In taxation, abstracts are ordinarily i>assed 
if they contain eight folios on an average ; but the 
strict rule is that they should contain ten folios. 

3'axation of a X)aid bill, sought on the ground of 
overcharge in abstracts containing loss than ten 
folios refusc^i, the practice! being in uncertainty, & 
f liere Ixung no iiressure or surprise. — Be Wai.sii 
( 1850), 12 Beav. 490 ; 50 E. R. 1148, 

2068. Liability to pay disputed.]— A mtgor., 
without giving six inontlis’ notice, reeiuested the 
mtgoe. ti) arc opt iiayment A tu transfer the mtge. 
'riie transfer being «‘xeeuted, the nitgecx’s sobs, 
refused to deliver it or the title deeds to the mtgor. 
vvitliout payment of their bill of costs. The 
nitgor.’s solr. objected to items amounting to less 
t han ii9 in all, but paid the full amount in order 
to obtain the deeds : — Held : the above were not 
such spi'cial cireurnstaneos as to subject the bill tn 
taxation after payment ; aemble-: one of the 
special circumstances requir<*cl is overcharge & 
an item objecited to, not because the business was 
not doiu! or because the chaige was excessive, but 
because the liability to jiay it is disfuited, is not 
such an overcharge as to be sufficient gi-ouml for 
taxing a paid bill. — Be Finch & Shepheard, 
Bx 'p. Barton (1853), 4 De (I, M. & G. 168 ; 16 
Beav. 585 ; 1 E(j. Rep. 109 ; 22 L. J. (ffi. 670 ; 
43 E. R. 448, L. JJ. 

Ann4)tatio?is Consd. /.V Hoard on (1853), 9 K\ch. 210, 
Distd. Re NcHMiiau (1867), 15 W. B. 63(1. Refd. Re 
Boycott (1885), 26 Cb. U. 571. 

2069. Charges for work which ought not to have 
been done .] — Be Barrow, No. 1776, ante. 

2070. Procuration fee by mortgagee’s solicitor.] 

— A mtgee.’s solr.’s bill was delivered at the 
completion of the mtge. transaction, & the amount 
retain(!d after objection. A iietition, presented 
eleven months afterwards for taxation was refused, 
although tlie bill contained an ohjoetionablc item 
of £20 for procuration money . — Bx BA.YiiEY (1854), 
18 Beav. 415 ; 2 W. R. 404 ; 52 E. R. 163. 

Annotation Distd. Re Fielder & Sunmor, Ex p. Bailey 
(1871), 40 L. J. Ch. 015. 


2071. Charges that would be disallowed on taking 
account — As between executor & estate .] — Be 

Dickson, No. 1804, ante. 

2072. Scale fee Improperly charged — By mistake 
of both parties.] — \Vlion luirt of the purchase- 
moin‘y is allowed to remain on mtge. of the 
lirojicrty sold, the solr. of the vendor intgee. 
cannot charge the scale fee under 8(?hed. 1, Part 1, 
of the General Order under Solicitors Remunera- 
tion Act, 1881 (c. 44 ), for investigating the mtgor.’s 
title. But where a fee of £95, was cliargcd for 
such investigation, under a common mistake of 
the parties that the scale ai)X’ht!tl» fhe ct. refused 
to accede to an application, made after payment, 
for taxation . — Be Glascodine & Carlyle (1885), 
52 L. T. 781, C. A. 

2073. - --.] -A bill of costs delivered by a 
mtgor.’s solr. to his client contained two items of 
charge for “ mtgor.’s solr.’s fee for negotiating 
loan.” On an application by the client for taxa- 
tion more than twelve months after delivery : — 
Held : the charging as a scale charge for something 
that was not specified among the scale charges 
given in Sched. 1, Pait 1, of the rules under 
Solicitors Remuneration Act, 1881 (c. 44), was of 
itself a “ special circumstance ” sufficient t-o 
justify nn order lor taxation twelve months after 
the delivery of the bill. — Be Pybus (1887), 35 
Cb. D. 568 ; 56 L. J. (Jh. 921 ; 57 L. T. 362 ; 35 
W. B. 770. 

2074. .] — A lessee with an option of pur- 

chasing the freehold of thi' land leased gave notice 
of his desire to exercise the option. At the same 
lime he mentioned to E., tlu! solr. for the lessors, 
that he desired to borrow S(mio money on mtge. 
for the purpose of completing the purchase. B. 
said he thought one of the lessors had money to 
lend, & communicated the lessee’s desire to liim. 
The lessee <fc lessor met & airanged between them 
that £800 should be advanced uiion mtge. of the 
property about to be purchased. E. acted as solr. 
in reference to the mtge. & pmchase. Ho did not 
ask for or inspect any abstract of title on behalf 
of the mtgee., as the only title was that of the 
lessors, a ct>py of which had been given to the 
l<*Hsee. The purchase & mtge. were comiileted, & 
E. delivered a bill of costs, by which he charged the 
fees allowed by Sched. 1, Part 1, of the General 
Order under Solicitors’ Remuneration Act, 1881 
(c. 41), for negotiating loan & investigating title 
& preparing mtge. The bill was paid, A a sum- 
mons was taken out after payment for taxation ; 
— Held: (1) E. was not entitled to the scale fee 
for negotiating the loan, as he had done nothing 
more than bring t4io joarties together ; nor to 
that for investigating tith*, as thvre had been no 
investigation, & the overcharge in these respects 
was such as to constitute ” special circumstances ” 
justifying taxation after payment under Solicitors 
Act, 1843 (c. 73), s. 41 ; (2) it appearing that there 
had been a bargain betwe(*n the client & E. pre- 
vious to payment not to dispute the bill of costs, 
the summons was dismissed. — Be Eley (1887), 
37 Cb. D. 40 ; 56 L. J. Ch. 905 ; 67 L. T. 253 ; 
36 W. R. 96 ; on appeal, 37 Ch. D. 42, C. A. 

2075. .] — Be G., No. 2034, a7\te. 

2076. Charge for fees paid to witnesses— Where 
paid by client ,] — Be Norman, No. 2016, ante. 

2077. Excessive fee to shorthand writer .] — Be 
Norman, No. 2015, ante. 


amoimt overpaid. — Ex p. Colborn 
(1863), 1 P. 11. 208.— CAN. 

k. Alleged untrue ataiennents as to 
disbursements.] — Re S., McLean v. 
Cami’BELL (1864), 14 C. P. 323.— CAN. 


1. Whether special circumstances con- 
fined to fraud <£• ffross overcharges .] — 
The “ special clrouinst-aiioos ” whicli, 
by R. B. O. 1887, c. 147, 8. 34, must 
exist to justify a reference to taxation 


after twelve months from delivery of 
the bills, are not confined to oases of 
actual fraud or (fross overcharge & 

f ressure. — Re Butterfield (1891), 14 
. R. 149.— CAN. 
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2078. Excessive charge for reference.] — Re 
Norman, No. 2016, ante. 

2079. Error In casting up.] — Re IT. (1891), 30 
Sol. Jo. 127. 

2080. Charges open to criticism.] — The fact 
that a solr.’s bill of costs contains charges open 
to criticism amounts to “ special circumstances ” 
within Solicitors Act, 184.3 (c. 73), s. 41, so as to 
entitle an interested party to an order for taxation 
after payment of the bill. — Re N. (1912), 60 
Sol. Jo. 520. 

iii. Proof of Overcharge. 

2081. Onus of proof — On client — After payment 
of bill.] — When a bill of costs is paid, the onus 
of proving overcharges is thrown on the client. — 
Re Towle (1800), 30 Beav. 170 ; 3 L. T. 283 ; 64 
E. R. 853. 

2082. Necessity for showing specific over- 
charges.] — Petition to tax a solr.’s bill which had 
been paid. An affidavit not showing specific over- 
charges, insufficient to support it. — Wharton v. 
Horne (1834), 3 L. J. Ch. 182. 

2083. .] — Horlock v. Smith, No. 2042, ante. 

2084. — — .]— Order for taxation of a solr.’s 
bill under the circumstances, after a settlement, 
upon the common peliiJon, witliout stating the 
objectionable items. — Jones v. Powys (1841), 10 
L. J. Ex. Eq. 49. 

2085. .] — Within tweh'o months after pay- 

ment of a bill of costs, a client presented a petition 
for its taxation, but the petition having specified 
no items of overcharg<*, no order could be made. 
The twelve months ha\ing then expired, the ct. 
refused to allow tlie petition to stand over, for the 
purpose of amendment, by specifying tlie items. — 
IlARWELL V. Brooks (ISM), 7 Beav. 315; 3 
1j. T, O. S. 121 ; 49 E. R. 1098 ; subseqxicnt pro- 
ceedings^ sub nom. Rc Cattlin, Barwell v. 
Brooks, 8 Beav. 121. 

2086. •]— ■(!) Petition by mtgor. for taxa- 
tion of the mtgee.’s solr.’s bill, presented five 
montlis after it had been discharged by retainer, 
dismissed with costs, on the ground that it neither 
allegi'd any cii-cumstances of pressure nor any 
specific items of overcharge, 

(2) The retainer of a sum in payment of a bill 
of costs may or may not be proper, according to 
the circumstances. — Re Colquhoun, Hunt v. 
Dunt (1840), 9 Beav, 110 ; 7 L, T. O. S. 2 ; 50 
E. R. 299. 

Anrxilaiion :-—Gcncrullu, Befd. Rc Dcardon (1853), 17 Jur. 

993. 

2087. .]— Re Harper, No. 1922, ante. 

2088. .J — A solr. to a railway co., pro- 

visionally i-ogistered, brought an action against 
three of the managing directors, for the amount 
of his bill of costs, ^ recovered judgment. 
An order was afterwards obtained for winding 
up the eo. under tlie Act, & a petition was then 
jiresented by tlie ofilcial manager for taxing the 
solr.'s bill under Solicitors Act, 1843 (c. 73), on 
the ground of excessive charges : — Held : the ct. 
could not be called upon to examine the items of 
a bill to ascertain their correctness, A an allega- 
tion of excessive charges was not such a special 
circumstance as to bring the case within Solicitors 
Act, 1843 (c. 73), s. 38. — Re Shrewsbury & 
Leicester Ry. Co., Re Vardy (1851), 20 L. J. Ch. 
325. 


2089. .] — Browne, Exp. Jefferies, No. 

2113, post. 

2090. .] — Re Abbott, No. 2162, post. 

2091. .1 — Re Boycott, No. 2014, ante. 

2092. Necessity for affidavit.]— B rady, 

No. 1934, ante. 

2098. Where allegation of payment under 

pressure.] — Ex p. Andrews, No. 2117, post. 

2094. .] — Re Thompson, No. 1230, ante, 

2095. Where bill paid by trustee.]— Be 

Bennett, No. 2128, post. 

2096. .] — Where the petition, by 

parties intorestod, for taxation of a solr.’s bUl, 
which had been paid by the trustees, stated 
no special circumstances, except allegations of 
erroneous charges, without specifying any, the 
ct. refused permission to amend the petition, but 
dismissed it with liberty to file another. — A non. 
(1845), 9 Jur. 012. 

2097. Where refusal by solicitor to produce 

bill.] — Re Loughborough, No. 2103, post. 

2098. Charges by solicitor mortgagee.] — 

Wliere one of a body of mtgees. is a solr. & acts 
as such in enforcing the mtge. security, he is 
entitled to charge profit costs against the mtgor., 
whether the mtgees. are trustees or not. If in 
such a case the mtgor., in applying for an order to 
tax the bill of the solr. mtgee., desires to raise the 
objection to profit costs, ho should state Ids objec- 
tion in his petition for taxation. — Re Donaldson 
( 1884), 27 Eh. D. 544 ; 54 L. J. Ch. 151 ; 51 L. T. 
022. 

Annoluium : — Consd. Rc Doody, Fisher t'. Doody, Hlbbcrt 

V. Lloyd, [1893 J 1 C'li. 139. 

2099. Necessity to specify all objectionable 
Items.]- (1) A solr.’s bill of costs paid under 
pressm-e, «fc protest-ed against, referred for taxation. 

(2) Proti'st, combined with other circumstances, 
may be a ground of ref(>renco of a bill of costs for 
taxation. 

(3) Where there is evidence of pressure the ct. 
w'lJl, if necessary, direct a general reference for 
taxation, although in the petition for taxation 
some only of the items of tlu^ bill of cost s may, be 
objected to. — Re Alcock, Ex p. Wilkinson (1815), 
2 Coll. 92 ; 1 New ITaet. (Jas. Eq. 05 ; 5 L. T. 
O. 8. 235 ; 9 Jur. 720 ; 03 E. R. 051. 

Annotation ; — As to (1) Distd. Re Browne (1852), 1 Dc G. M. 

& G. .322. 

2100. — .] — Re Daw'son A Bryan, No. 1730, 
aide. 

(r) Pai/ment under Pressure. 
i. hi General. 

2101. Whether special circumstance.] — Cooke 
V. Siotree, No. 2109, post. 

2102. — .] — Howell v. Edmunds, No. 1974, 
ante. 

2103. .] — Re 7\lc'ook, Ex p. Wilkinson, 

No. 2o99, ante. 

2104. .]— Ra>Tnent of a bill of costa is, 

pr mid facie, an admi.ssion of its correctness, & the 
client is bound to jirove “ Hjieeial circumstances ” 
to authorise its taxation. Such siieoial circum- 
stance.s are usually pressure, as where an immediate 
payment is roquii ed, at a time wlien it would bo 
very inconvenient to the iiarty paying, that any 
delay should occur in the completion of the 
business ; «&:, secondly, error or overcharge in tlie 
bill. If the overcharges evidence fraud, very 
slight, if any, circumstances are necessary to inducei 
the ct, to order a taxation. 


PART VI. SECT. 6. SUB-SECT. 3.™ 
D. (b) iii. 

2082 i. Necessity for shou tny sjiccifn 


overcharges .] — After bill of coats paid, 
& a receipt In full taken, the olloiit 
is not entItJod to an order to tax the 
coats, merely swearing they never had 


been taxed ; ho must show apecilio 
orror.— MAHON v. Scani/in (1827), 2 
Mol. 388,— IR. 
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A client may pay his solr. a bill of costs, without 
ever having seen or had delivered to him any bill, 
but such a course would be bad conduct in the 
solr. & imprudent in the client . — Rc Habdino 
(1847), 10 Beav. 250 ; 10 L. J. Ch. 288 ; 50 E. R. 
578. 

Annotation : — Dbtd. Re Dcarden (1853), 2 C. L. R. 308. 

2105. .] — A compromise of a solr.’s claim 

for costs, if effected under circumstances of 
])re8sure upon the client, docs not oust the juris- 
diction of the ct., to tax the bills upon fjetition. — 
Re Stei*HEN (1848), 2 Ph. 562 ; 4 Ily. & Can. Cas. 
722 ; 17 L. J. Ch. 219 ; 41 E. 11. 1060, L. C. 
Annotation ;~ConBd.St<3dniaiir. Collett (1854), 17 Reav. (508. 

2106. .] — (1 ) The ct. has jurisdiction under 

Solicitors Act, 1843 (c. 73), to order tlie taxation 
of a deceased solr.’s bill as against his exor., 
although the relief sought is not asked in any cause 
pending in the ct. 

One of four exors., a solr., acted in that capacity 
for testator during his life & for his exors., he being 
one of them, & afterwards, his costs were either 
during testator’s lifetime, or subsequently, out 
of his estate fully satisfied <fe discharged. Twelve 
years had elapsed since the solr. had been dead, 
A twenty yc'ars since lie had ceased to act as solr. ; 
A there had been a decree in a suit institut.<*d for 
the purpose of admuiist (‘ring t]u‘ estat e of t(‘stat.or, 
in which the exor. of thi* solr. had or might have 
been called on to account for all sums of money 
paid to or retained by him out of the assets of 
t(‘stator in discharge of his bill of costa. 

Upon a pc'tition for t.axation of these bills 
having becui jiri'simted by the administratrix of 
testator’s surviving exor. : — IJelcl : in the absence 
of all proof of imposition or overchai'gis it w'as not 
a> case* in which, under Solicitors Act, 1843 (e. 7.3), 
the ct. ought t-o older a taxation of the liills as 
against th<‘ exor. of the solr. , 

(2) A soli, transacted the business of exors., 
his f.ather, a ri'tired solr., being one of them. 
Bills wx're made out A delivered to the father, wlio 
duly paid them, A receipts were given for tin* sums 
paid. Ten years after the last of such paynni'iits, 
the aebuimstratrix of th(‘ surviving exor. of 
ti'stator presented a jietilion for taxation of those 
bills ; — Held : as no reason had been given for the 
d(‘lay in pri'seritmg the petition, the mere relation 
in which the son stood tow.ards his father, or t in* 
mode m which la' was paid, either by a specific 
payment or by a credit given to the son by the 
fatlu'r, did not constitute speci.al circumstances 
witliin Solicitors Act, 1813 (c. 73), s. 41, so as to 
justify the ct. in ordering the taxation of the bills 
which had bei'u already paid. 

(3) A solr. from time to time, during a period of 
twelve years, rt^ceived or retained money in 
liquidation of his costs due from the exoi-s. of 
testator, to wdiom his father liad been solr. A 
exor. :—lJeld: the delivery of the bills of costs 
not having been proved, the administratrix, of 
the surviving exor. was entitled to have an order 
for the delivery A- taxation of such bills of c(xsts. — 
Re Vines A IIobbs, Ex p. ShacivEBE, (1852), 2 
De Q. M. A Cl. 842 ; 21 L. T. O. S. 259 ; 17 Jur. 793 ; 
42 E. B. 1101, L. JJ. 

2107. Where proof of overcharge .] — Re 

Wells, No. 1577, ante. 

2108. — — .] — Re (JURRIE, No. 1920, ante. 

2109. — — .] — Taxation after fiayment 

ordered, on proof of prt^ssure, A on showing grounds 
for thinking that the bill wmuld be considerably 

PART VI. SECT. 6, SUB-SECT. 3.— 

D. (0) ii. 

m. Threat to enforce payment .] — 

J. — ^VOL. XLII. 


reduced on taxation. — Re Sladden (1847), 10 
Beav. 488 ; 50 E. R. 670. 

2110. .] — A meeting was appointed 

to settle important matters on Aug. 23, A the 
costs were to be paid by A. The bill of costs was 
delivered the evening before, A payment was then 
insisted on, though the bill was objected to. 
Upon evidence of overcharge, taxation was 
ordered after payinent. 

Two suits, were compromised ; in one there was 
an order to dismiss on the payment of costs, A the 
oilier was stayed only. The costs of both were 
paid under pressure, A there were overcharges : — ■ 
Held : the Master of the Rolls had jurisdiction to 
order a taxation. — Re Elmslik (1850), 12 Beav. 
538; .50 E. R. 1166. 

2111. .]— Pa>mient of a solr.’s bill of 

costs under pressure is not of itself sufficient to 
induce the ct. to order its subsequent taxation : 
there must also be overcharges. — Re Uebitage, 
Ex p. National Land Co. (Official Manager) 
(1854). 2 Eq. Rep. 234 ; 22 L. T. O. S. 302. 

2112. Before delivery of bill.] — W^hen a 

cli(‘nt has paid bis soh'.’s bill under pressure before 
delivery of tlio bill ho is entitled to have it taxed, 
at any time before the expiration of a year.- — 
Jle FirijDF.b a Sumner, Ex p. Bailey (1871), 
40 ]>. J. Ch. 615 ; 25 L. T. 56. 

Annotation : — Distd. Rc Grlflltb, Jones (1883), 53 L. J. Ch. 

303. 

ii. What Constitutes Undue Pressure. 

2113. Degree of pressure — Taxation of costs 
before payment rendered impossible.] — (1) To 

constitute a case for taxalion of costs after pay- 
ment on the ground of undue inessuro, the pressure 
must liave been of such a kind as to have rendered 
it impossible or dillicult to have the costs taxed 
before payment in the ordinary course. 

(2) An unexplained delay of nine; months afk'r 
jiayiiK'ni in tlio jiresimtation of a petition for taxa- 
tion on such groimds held fatal to the application. 

(3) 'i’o support such a jietition, on the ground 
of extravagant A improper charges, the allega- 
tions directed to tliat point must bo specific, A 
must be such as to amount to evidi'iioi' of fraud.-— 
Rc Browne, li'.T p. .Jefferies (1 852), 1 De (i. M. 
A Cr. 322 ; 21 L. .T. Ch. 112 ; IS L. T. O. H. 313 ; 
42 E. R. 576, I.. .T.T. 

Annotations : — As to (1) Apld. Rc Miihli (1851 ), 15 Boav. 83 ; 

Re Finch (1853), 10 Bcuv. 585. As to (2) Reid. Rf Fielder 

& Siunncr, Rj p. Biiilcy (1871), 40 L. J. Uh. G15. As 

to (3) Apld. Re I'lnch (1853), 10 Hcav. 585. 

2114. Reasonable facilities for taxation 

refused.] — Re Newsman, No. 1797, ante. 

2116. Threat to discontinue business.] — Aubrey 
V. BoriviN (1768), 1 Dick. 403 ; 21 E. R. 326, L. C. 

AnrioUdion't : — Consd. CTosslcy v. IMfker (1820), 1 Jac. & W. 

400 , Hnrlock v. Smith (^1837), 2 JMy. Cr. 4!)5. Befd. 

Cooke i’. Setree (1812), 1 Ves. ic B. 120. 

2116. Undue influence over client.]— A bill of 
costs, settled A iiaid afte ’ examination, discussion, 
A an abatement madi^ by the solr., referretl for 
taxation under the circumstances, but on the 
terms of the client admitting the cash payments 
contained in the settled account. 

A solr. delivered his bill of costs. His client had 
time to examine it, A obtained professional advice 
A assistance respecting it. Objections wore made 
to the items, A after discussion the client obtained 
a considerable deduction. lie settled the account, 
admitted the balance, obtained the vouchers, A 
afterwards paid the amount admitted to be due. 

judgment, threatening to enforce the 
same in case of non-payment, was 
evidence of compulsion. — SmANai': v. 
Phelan (1850), 2 Ir. Jur. 84. — IR. 

O 


Issue having boon joined on the 
question of payment under com- 
pulsion ; — Held : letters from the 
attorney of the party who had obtained 
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Solicitors. 


Sect. 5 . — Taxation of costs; Suh-sect. 3, D. (c) ti,] 

The relation of solr. & client continued after the 
payment. The ct. directed a taxation of the bill, 
notwithstanding this settlement, thinking that the 
client was, “ to an alarming extent,” in the power 
of the solr. ; that the bill, which contained general 
items to a very considerable amount under the 
terms, “ numerous attendances ” & ” innumerable 
attendances,” was not sufficiently explanatory; 
that the solr. did not do all, which undier the cir- 
cumstances he ought to have done, to facilitate 
to the client the exercise of his right to a full state- 
ment of the particulars of the charge & to the 
proper investigation of each particular item ; & 
‘‘ that the parties wore on terms so unequal as to 
make it difficult to make any bargain which could 
be binding upon the client in the absence of other 
assist^ance.” Wliore accounts & bills of coats of 
a solr. are delivered a sufficient time before the 
settlernent to allow the client to examine them, 
& obtain advice & assistance respecting them, & the 
opportunity is taken advantage of, & the bills, 
being examined, objections are taken, upon dis- 
cussion of which an allowance is made, a settlement 
come to, & the balance paid, i^rimd facip, a taxa- 
tion is precluded ; but if, under the above circum- 
stances, the client is in the power or at the mercy 
of the solr., if the bills delivered bo not sufficiently 
explanatory, if the client, though having time to 
examine the bills has not been able to obtain, or 
has not been allowed to employ the most effective 
means of examination, if it appears that the solr. 
in whose power the client is, is driving a bargain 
with him on unequal terms, <&: that the relation of 
solr. & client & the power of the solr. continues, 
then all the circumstances above referred to as 
tending to establish the settlement may be un- 
availing.— -Nokes r. Warton (1842), 5 Boav. 448 ; 
49 E. li. 051. 


2117. Payment induced on completion of trans- 
action — Refusal to allow execution until payment.] 

— (1) If a solr. has refused to allow certain deeds 
to be executed until his bill of costs is paid, & the 
bill is paid under protest, & the deeds executed, 
this may constitute such a ” special circumstance ” 
as to induce the ct, to tax tlie bill under Solicitors 
Act, 1843 (c. 73). 


(2) A petition for the taxation of a bill of costs, 
which sufiiciontly sets forth special circumstances 
for taxation, need not mention the specific iterufj 
which are objected to . — Ex ?>. Andrews (1844), 
13 L. J. Ch. 222 ; sub nom. Re Clements, Ex j). 
Andrews, 3 L. T. O. S. 257 ; 8 Jur. 327, L. 0. 
Annot^uma :~Aa to (1) Bold. Re Thompson (1845), 14 

Consd. Ex p. Wilkinson (1845), 2 
Coll. 92. Refd. lie Browne (1852), 1 De G. M. & G. .'122. 


2118. .] — A purchaser of lands in 

mtge. agreed to pay the expenses of the mtgeo. 
in completing the purchase. Previously to the 
contract the purchaser had requested the mtgee.’s 
solr., as alleged by the latter & not denied by the 
former, to apply to the several parties interested 
to agree to the purchase. On the morning of the 
completion of the purchase, the mtgee.’s solr. 
sent his bill of costs to the purchasers’ solr,, con- 
taining various charges as against the purchaser 
himself for attendances on the several parties 
interested, & also on pltf.’s own solr., & payment 
was demanded by the solr. of the mtgee. before he 
would permit his client to join in the conveyance. 
On a petition for taxation :~Held : the allegation 
of the mtgee. s solr. that he had so acted at the 
instance of the purchaser not being denied or in 
any way met by the latter was fatal to the petition. 

2 Cas. 149; 8 

xj. 1. !S. 40o. 


2119. .1 — Where the alleged pressure 

consisted in the refusal to allow the execution of 
a reconveyance, which was required without delay 
to make a good title to a purchaser, except on pay- 
ment of the bill of the mtgee.’s solr. taxation ^ter 
payment refused. — Re Doiman (1854), 2 W. R. 447. 

2120. Refusal to deliver up documents.] — 

Taxation ordered, after payment under protest, 
the payment being insisted on as a condition for 
parting with a deed necessai-y to complete a pur- 
chase . — Re Tryon (1844), 7 Beav. 49fi ; 2 L. T. 
O. S. 51(5 ; 8 J. P. 408 ; 49 E. R. 1158. 

Annotations : — Consd. Re Johnson & Woatherall (1888), 37 

Ch. D. 43;i ; lie Ohoegtuaii, [1891] 2 Ch. 289. Refd. Re 

Stephen (1848), 2 Ph. 5fi2 : Re Bro^vno (1851), 15 Beav. fil. 

2121. ~~ — Mortgage.] — Re Jones, No. 

1774, anie. 

2122. .] — The cases as to 

” pressure,” as a special circumstance to justify 
taxation of a bill of cosj^s, after payment thereof, 
have gone far enough, & will m)t be extended ; & 
accordingly, whore, in a mtge. transaction, a solr. 
was employed to prepare the deeds securing the 
property tc) a second mtgee., who was paying off 
the first mtgee., who had called in his money, & 
had refused to give up the deeds without payment 
of Jiis bill of costs, & the client paid the bill under 
protest, & then applied for taxation on tlie ground 
of overcharges, & of pressure arising from an 
apprehension of foreclosure by the first mtgee., 
if there should be any delay in paying him off ; but 
it appeared that foroelosme could not be made for 
six months; — Held: not a case of pressuro 
sufficient to justify taxation . — Re Mash (1851), 15 
Beav, 83 ; 51 E. R. 407 ; suh rwm. Re Nash, 18 
L. T. O. S. 115. 

2123. .J — Re Finch A: Shep- 

HEARD, E.V p. Bahtun, No. 2008, ante. 

2124. .] — Ap])ct s., in order to get 

possession of papers wliich were necessary to com- 
plete a transaction, ]mi(l their solrs.’ bill of costs 
under protest & reserving their rights. On an 
application to tax the bill ; — Held : the payment 
did not preclude- taxation, as tliere were special 
circumstances within Solicitors Act, 1843 (c. 73), 
s. 41 . — Re Legga'I’ts & Carkuthers (1908), 53 
Sol. Jo. 84. 

2125. — .] — A solr. delivered his bill, 

which contained two colunin>s of charges, the first 
of which amounted to £32, & the second, which 
was headed “ If this bill be taxed, the following arc 
the charges,” amounted to £23. Tlie solr. refused 
to deliver up the papers unless paid £32, & the 
client paid that sum under protest. A taxation 
was ordered, & the solr., having refused to consent 
to an order of course, was ordered to pay the costs 
of a special petition for that purpo.se. — Re Lett 
( 1862), 31 Beav. 488 ; 1 New Rep. 8 ; 27 J. P. 
73 ; 8 .Tur. N. S. 1119 ; 54 E. R. 1227 ; sub nom. 
Re LE'rrs, Ex p. Tosland, 32 L. J. Ch. 100 ; 7 
L. T. 303 ; 11 W. R. 15. 

2126. .] — Resp., as solr. for a lessor, 

refused to liand over an executed counterpart of 
an agreement for a lease, & threatened to let the 
and to parties other than the lessee unless his 
costs as such solr. were paid. The lessee’s solrs. 
were willing to pay the costs subject to the 
determination of a question whether these were 
to be itemised or upon scale fees. Ultimately, 
resp. insisting on his item costs in fuU before 
completion, the lessee’s sohs. paid them under 
protest, & two days afterwards issued a summons 
for taxation : — Held : there were special circum- 
stances in which taxation would be ordered 
although the costs had been paid. — Re R. E. P. 
(1908), 63 Sol. Jo. 83. 
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2127. Refusal to complete without pay- 

ment.] — Be Wells, No. 1677, ante. 

2128. .] — Where a cestui que trust 

seekB to tax the solr.’s bill paid by his trustee, on 
the ground of overcharge, ho must allege & prove 
specific items. 

It is a “ special circumstance,” within Solicitors 
Act, 1843 (c. 73), where a solr. produces his bill 
at the time appointed for the settlement of a 
transaction, & refuses to complete except on pay- 
ment thereof . — Be Bennett (1845), 8 Beav. 467 ; 
] New Pract. Cas. 291 ; 14 L. J. Ch. 403 ; 6 L. T. 
O. S. 474 ; 60 E. R. 183. 

Annotation: — Consd. He KInneir, Ex p. Price (1859), 32 
L. T. O. S. 262. 

2129. .] — Be Harrison, No. 1979, ante. 

2130. .] — A tenant having an option 

of pmehase of the fee at a given price on the terms 
of his paying all the vendor’s costs gave notice in 
Dec. 1882, of his exercise of the option, & stated 
that he should not require an abstract of title, 
’riie time for completion was Mar. 25, 1883, but 
it was arranged for the tenant’s convenience that 
the completion should be six weeks earlier & that 
the property should be convcj’^cd in two lots. 
He sent his draft conveyances for perasal before 
the end of Dec. On Feb. 2, 1883, the vendor’s 
solrs. sent in their bill of costs in which they 
charged 30y. per cent, on the purchase money of 
each lot, considering that this was the proper 
charge under Schedule I. to the general rules under 
Solicitors’ Remuneration Act, 1881 (c. 44), which 
provides tliat amount of remuneration to a 
vendor’s solr. ” for deducing title to freehold copy- 
hold or leasehold property & perusing & completing 
conveyance, including preparation of contract or 
conditions of sale, if an>.” The purchaser’s solrs. 
objected to these charges, but the \ endor’s solrs. 
refused to allow coinifietion unless they were paid, 
& on Feb. 14 the purchaser paid them under 
protest & completed the purchase. After tliis he 
applied for taxation of the bill : — Held : the case 
was governed by the new Rules but that the bill 
was framed on an erroneous footing, for that the 
ad valorem remuneration authorised by Schedule T. 
was chargeable only where the whole of the busi- 
ness m respect of which it was imposed, viz. 
the deducing title & perusing & completing con- 
veyance, was done ; hero as there was no deducing 
of title, but only perusal & completion of the 
conveyances, Schedule I. did not apply but that 
under the (len(*ral Order, loUe 2 (c), the solr.’s 
remuneration was to be regulated by the old 
system as modified by Schedule II., but having 
regard to the dates there was no pressure A there 
was no ov(‘rcharge amounting t() fraud, & there 
were therefore no special circumstances to aut horise 
taxation after payment . — Be Lacey & Son (1883), 
25 Ch. D. 301 ; 53 L. J. Ch. 287 ; 10 L. T. 765 ; 
32 W. R. 233, C. A. ; revsg. S. C. sub nom. Be 
Parker to Oeohoe, 32 W. R. 222. 

Annotations : — Consd. Re Donno & Secretary of State for 
War (1884), 54 L. .T. Ch. 45 : Rr lioyeott (1885), 29 Oh. I>. 
571 : Rc Hickley & Steward (1885). 54 L. J. Ch. (508 : Re 
Faulkner (1887), 30 Ch. D. 506 : Re Peace & Ellis (1887), 
57 L. T. 753 ; Re I’ybus (1887). 35 Ch. D. 668 : Re 
GrevUle's Settlmt. (1888), 40 Ch. D. 441. Apia. Re 
Keeping & Gloag (1888), 58 L. T. 079. Distd. Rc Head, 
ri894] S Ch. 238. Apld. Re Baillle (1899), 15 T. L. K. 277. 
Consd. Re Romaln, 11903] 1 Ch. 702. Refd. Re Field 
(1885), 29 Ch. D. 608 ; Fleming v. llardoastle (1885), 52 
L. T. 851 ; Re Robson (1890), 45 Ch, n. 71 ; Cholditch 
V. Jones, fi896] 1 Ch. 42 ; Re Thomas, Evans v. Griffiths, 
[1900] 1 Ch. 454. 

2131. .] — Re Boycott, No. 2014, ante. 

2132. .] — It is dangerous te overlay 

the language of an Act of Parliament which has 
entrusted the ct. with a discretion by defining 
special circumstances under which alone taxation 


will be directed & reducing the discretion almost 
to a nullity. Ilere the bill was paid under protest, 
but that is not by itself a sufficient special circum- 
stance. The protest is equivalent to an assertion 
that the party paying the bill means to tax it, if 
he can, & an expression that he is dissatisfied with 
it. It prevents the solr. thinking that the pay- 
ment is a final settlement (Chitty, J.). — Re P. & M. 
(1895), 39 Sol. Jo. 040. 

2133. To avoid postponement.] — Taxation 

ordered of a paid bill of mtgce.’s solr. in a mixed 
case of pressure & of improper items. 

The mtgee. took legal proceedings against the 
mtgor., whereby expenses were being incurred. 
The mtgee.’s solr. delivered his bill on Dec. 25, & 
the parties met to comx)lete a transfer on Dec. 29. 
The bill contained a charge for an abstract, 
which was more than double what it ought to have 
been, but the solr. refused to reduce it, & the bill 
was paid. It did not appear that any proposal 
had been made to settle the matter & postpone 
the question of costs. The ct., considering that 
there had been both pressure & overcharge, ordered 
a taxation .^ — Be Kance (1856), 22 Beav. 177 ; 52 
E. R. 1076. 

Annotation. : — Retd. Re Boycott (1885), 29 Ch. D. 571, 

2134.. — .] — Re Kinneir, Ex p. Price, 

No. 2053, ante. 

2135. .1 — Petitioner hmi mortgaged 

Ills estate to A., whom he had employed as his 
soli*. ; he then employed A. to sell his estate, A 
at the attendance to complete the purchase, A. 
for the first time presented liis bill of costs in re- 
spect to the sale, & refused to complete unless his 
debt, interest & that bill of costs, were at once 
paid. Petitioner was much in want of money, <fc 
the purchaser liad come from some distance to 
attend the appointment. Five months after- 
wards ]>etibioner prayed taxation : — Held : these 
facts amounted to such undue pressure as to 
justify taxation, notwithstanding payment, & 
the lapse of time ; the more because the items of 
tlie bill were very high . — Re PUGU, Ex p. Briscoe 
( 1863), 1 De a. J. & Sm. 673 ; 8 L. T. 586 ; 27 
J. P. 436 ; 11 W. R. 762 ; 40 B. R. 266, L. J.T. 

Annotations: — Distd. Rc, Lacey (1883), 53 L. J. Ch. 287. 

Refd. Re Newmau (1807), 2 Ch. App. 709, n. 

2136. Refusal to take Instructions without pay- 
ment — Solicitors to executors — Application by resi- 
duary legatee.] — By Soliciters Act, 1843 (c. 73), 
s. 41, it is enacted, that the payment of an at- 
torney’s bill shall in no case preclude the ct. or 
judge, to whom application shall be made, from 
referring sucli bill for taxation, if the special 
circumstances of the case shall, in the opioion of 
such ct, or judge, api^ear to require the same, 
upon sucli teims & conditions, and subject to such 
directions, as to such ct. or judge shall seem right, 
lU’ovidcd the application for sucli reference be 
made within twelve calendar months after pay- 
ment . — lie Harding (1848), 11 L. T. O. S. 471. 

2137. Threat to take possession under security.] 
— A client indebted to a solr. for costs <& for money 
lent, executed as security a bill of sale of his farm- 
ing stock & furnituiT, with a proviso for the deed 
to be void on payment of the amount, & of all 
sums which the solr. might advance, with interest. 
A bill for costs & money due for advances was 
afterwards delivered, «fc the client employed 
another solr. to investigate tlie matter. The two 
solrs. corresponded, & an offer was made, on behalf 
of the client, to pay what was due if the exact 
amount of the claim was stated & the vouchers 
were produced. The original solr. stated his 
willingness to produce the vouchers, if certain 
draft deeds were prepared & an appointment made 

o 2 
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Sect. 6. — Taxation of costs : Sub-scct. 3, D. (c) ii., 
id), (e), 

for settlement, & that he would have the bills 
taxed. After some further delay, the solr. gave a 
written notice requiring payment on the following 
day, & stating that if the money were not paid he 
shmdd take possession under the deed. The 
money not being j^aid, ho accordingly caused 
possession t-o be taken, whereupon the whole 
amount claimed for bills of costs, advances & 
interest was paid by the client under protest. 
Under these circumstances, the client presented a 
petition for taxation, alleging various instances 
of overcharge in the bills of costs, & that they 
were paid under undue pressure. One of the 
Vice-Chancellors refused to order taxation ; but 
upon appeal it was held that payment under these 
circumstances did not preclude the client’s right 
to taxation ; the rule was, that to tax a bill after 
payment the client must sliow either undue 
pressure or overcharge amounting to fraud, & this 
case falling within the former brancli of the rule, 
the bills must be taxed. -JRe Foster, Ex p. 
Walker (1860), 2 De G. F. & ,T. 105 ; 29 L. J. Oh. 
025 ; 2 L. T. 553 ; 25 .T. P. 131 ; 6 .Tur. N. 8. (587 ; 
8 W. Ji. 020 ; 45 E. K. 502, L. .T.T. ; rcvsrj. S. (!. 
sub nom. Re Forster, Ex p. Walker (1859), 1 
L. T. 100. 

Annotation : — Reid. lie Robinson (18(57), 16 W. R. 110. 

No opportunity to examine bill.] — See Sub-sect. 
3, C., post. 

(d) Payment under Protest. 

2138. Whether special circumstance.] — Re .Tones, 
No. 1774, ante. 

2139. .] — Re Alcock, Ex p. Wilkinson, 

No. 2 099, ante. 

2140. .]- -Re Harrison, No. 1079, ante. 

2141. .J - -In Mar. 1817, a railway co. agreed 

to y)urchase some property «& to pay the vendor’s 
costs. In May, 1847, possession was delivered. 
The bill of costs of tlie vendor’s solr. was delivered 
on June 13, 1818, & a meeting to complete the 
purchase took place between the solrs. on June 20, 
when objections were then made to the bill. It 
was then paid, under protest, & with an intimation 
that it would be taxed, & a petition for taxation 
was presented a few days after : — Held : there was 
not sufficient evidence of pressure to open tlio 
matter by ordering a taxation. — Re AVelchman 
( 1848), 11 Beav. 319 ; 50 E. U. 840. 

2142. .] — Where a bill of costs is paid under 

a protest in order to obtain some document on 
which the solr. whose bill of costs is sought to be 
taxed has a lien, the objectionable items in it ought 
t/o be specified before payment. — Re Davie, Ex p. 
White (1859), 8 W. R. 15. 

2143. .] — Re P. & M., No. 2132, ante. 

2144. .] — A contract for the purchase of 

land was made on Aug. 11, 1909. After delay till 
Jan. 11, 1910, the purchaser commenced an action 
to compel completion. The action was settled, 
after going ns far as the summons for directions, 
the vendor’s party & party costs to be paid by the 
purchaser. The bill was delivered on Mar. 12. 
No application to tax it was made, but it was paid 
under protest. An urban district council, who 
were the real purchasers, objected to costs incurred 
before instructions to sue : — Held : no case for 
taxation after payment had been made out. — Re 
King (1910), 74 J. P. 445. 

2145. .] — G., a client, purchased the equity 

of redemption in certain properties in 1906 & 
employed W. to act as his solr. in the matter. In 
July, 1909, W., as solr. for three ratgoes., gave G. 


notice to payoff tlie mtges. It was arranged, after 
some delay, that the mtges. should be paid off & 
reconveyances taken, after which fresh mgtes. were 
made. Completion was fixed for Jan. 28, &; W. 
delivered his bill on Jan. 21 , G. paid the bill “ under 
protest ” & now applied to tax the bill. The solrs. 
for one of the new mtgees. paid W. £10 8s. 4d!. for 
an abstract of title. It was said that W. as solr. 
for G. when he purchased in 1900 ought to have 
made an abstract of title. Triplicate charges 
were made for letters & attendances, inasmuch as 
W. acted for three mtgees., but the charges were 
moderate. One item of 10s. 2d., however, was 
admittedly charged in error. Before the master 
W'. offered to return £4, each party paying his own 
costs, but this was d(*clined : — Held : there is no 
rigid rule as to what circumstance will justify 
taxation of a solr.’s bill after pa^onent ; & appet. 
had not made out special circumstances. — Re 
Ward, Bowie & Co. (1910), 102 L. T. 527 ; affd., 
102 E. T. 881, C. A. 

Where payment under pressure.] — See 

Sub-sect. 3, I), (c), ante. 

(c) Reservation of Right to Tax. 

2146. Whether special circumstance — Intention 
to tax expressed at time of payment.] — A bill of 
costs was delivered by tlie solr. in 1809, &l, shortly 
afterwards paid by the chtmt : between that time 
tfe Mar. 1817, four other bills of costs wore delivered, 
& various payments were made on account : in 
in Nov. 1817, ,a sixth bill was delivered, when the 
client i)aid the general balance due on the bills of 
costs, at the same time staling, that lie would 
insist on having the bills taxed ; an application 
for taxation to a judge at law in 1818, A an applica- 
tion to the Ct. of K. B. in 1819, failed, from 
circumstancos not involving the merits of the 
question ; some attempts at a compromise' were 
made from time to time ; the client was 
obliged on ttu’ee or four occasions to leave 
England, in order to attend to urgent business 
in foiH'ign countries ; but at length, in 1824, 
a motion was made to heve the bills refe'rred for 
taxation, supported by evidence that .some of the 
items of charge w('re imj)it»j>er ; the ct. ordered 
that the bill last delivered should be taxed gene- 
rally, & that the live antecedent- bills should be 
referred to the master, with a direction that the 
client should deliver to the solr. a schedule of the 
items complained of, & that the masU'r should 
exercise as large a discretion as ht' might tliink fit 
with respect to the evidence on which he should 
proceed in forming his judgment concerning the.se 
items.— Scougall v. Gampbell (1820), 3 Russ. 
545 ; 38 E. R. 079, ].. G. 

Annotation TSieHA. lie Johnson & Wcathorall (1888), 37 

Ch. I). 133. 

2147. Payment under pressure.] — 

Re Dearden, No. 2013, ante. 

2148. Reservation of single Item.] — If 

mtgee. take steps to recover his mtge. money, &. 
the rntgor., desirous of stopinug the action, agrees 
to pay principal, interest, costs on a given day, 
on the bill of costs, etc., being presented, items are 
objected t-o ; but the bill after some fifteen days 
is paid, without jirotest, & a receipt accepted in 
full, excejit as to one item objected to, the con- 
sideration of which is reserved, there is no special 
ground for taxation, & a piddtion under those 
circumstances was dismissed with costs. — Re 
Reeves (1845), 5 L. T. O. S. 190. 

2149. Express reservation.] — A client who 

pays his solr.’s bill of costs, expressedly subject 
to his “ riglit to tax,” which payment, by cheque, 
is accepted & retained by the solr. without reference 
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to such condition, may tax the bill after payment, 
as such a condition constitutes “ special circum- 
stances ” under Solicitors Act, 1843 (c. 73), s. 41. 
— Be Williams, Ex p. Love (1891), 06 L. T. 68. 

Annotations : — Distd. Rc Biirchell Wilde (1902), 40 Sol. Jo. 

570. Apld. Re Legwatts & Carrutbera (1908), 53 Sol. Jo. 

84. Refd. Rc T. (1909), 53 Sol. Jo. 487 ; Re Ward Bowio 

(1910), 102 L. T. .527. 

2160. .] — Be Burciiell, Wilde Co. 

(1902), 40 Sol. Jo. 570. 

2161. .^—Be T. (1909), 53 Sol. Jo. 

487. 

(/) Continuance of Belationahip of Solicitor and 

Client. 

2152. Whether special circumstance.] — The 

mere fact of the continuance of the relation of 
solr. & client at the time when a client pays his 
Bolr.’s bill, unattended by other circumstances, 
whether of imdue pressure or charges of a character 
amoimiing to fraud or imposition, although merit- 
ing consideration when found in co-existence with 
such cmcunistances, is not alone .sufficient to induce 
the ct. to refer a bill for taxation after payment. 

A promissory note taken in disci large of an 
account postpones, but does not constitute the 
actual payment of the account, imtil it is itself 
paid. 

On Nov. 3, 1842, a clumt gave his promissory 
note i o his solr. for tin' amcjunt of lus bill of costs 
previously delivered, on tlie 17th of tlie same 
month he paid the note. On Nov. 15, 1843, the 
client presented a petition for taxation of tlie bill, 
Avhich was answered on tiie Kith, was served on 
tlie 21st : — Held : the application for taxation had 
been made witliin twelve calendar months, pur- 
suant to Solicitors Act, 1843 (e. 73), s. 41. — Sayer 
V. Wagstaff (1844), 4 L. T. O. S. 109 ; 8 Jur. 1083 ; 
sul) nom. Sayer v. VN'Ao.sTiViF, Be Sanders, Ex p. 
Wagstaff, 14 L. ,1. C'h. 110, L. C. 

Annoialiona : — Refd, Rc Ihirrics (1811), 1 Dow. & L. 1018 ; 

Rv homer & Uuslain, 118931 2 G. 11. 280. Mentd. Rc 

LoTidon, etc. Banklnif Co. (ISO.'i), 31 Beuv. 332 ; Allen 

)’ lloyill Bunk of Canada (192.'>), 9.5 L. J. 1’. C. 17. 

2153. — — — Be Nicholson, No. 1800, ante. 

2154. .] — Taxation ordered upon an 

application made after the exjiiration of twelve 
months after delivery of the bill, on the ground 
of the continuance of the relation of soli’, k. client 
subsequently to the delivery of the bill.— A’a’ p. 

Flower (18*08), 18 L. T. 457 ; aid) nom. Be F , 

10 W. R. 749. 

Annotations : Rc Khu.slie, Ks p. Tower Subway Co. 

(1873), I,. B. 10 E(i. 320; Re Layton Stoelo (1890), 38 

W. K. 052. 

2155. - - .j — Be Flmslie Co., Ex p. Tower 

Subway Co., No. 2049, ante. 

ig) No Opportunity to Examine Bill. 

2166. Whether special circumstance — Payment 
at time of delivery.] — On a petition for taxation 
of the payment ol a bill of costs, the fact of pay- 
ment at the time of delivery, without an oppor- 
tunity for inquiry, is itself a very special circum- 
stance. — Be Tugwell (1845), 6 L. T. O. S. 35. 

2157. -.j — Be WEI.LS, No. 1577, ante. 

2168. .) — Be Jones, No. 1774, ante. 

2169. .] — Be ('URRIE, No. 1920, ante. 

2160. .] — Be Fyson, No. 2000, a/dc. 

2161. .] — Be IhiiLLPoiTS, No. 1787, 
ante. 

2162. .] — Where a client intends to 

jjay a bill of costs at the meeting to complete a 
matter, the mere fact of the bill being then 
delivered & of his paying it without having liad 


an opportunity of examining it, will not alone he 
sufficient to entitle the client to a taxation, but 
such a circumstance forms a material consideration. 

Items of overcharge must be shown to warrant 
a taxation after jiayment. 

A mtgor. & her solr. met the mtgee’s. solr. to 
complete, when the money was paid in tliree 
cheques, one of which was handed to the mtgor.’s 
solr., who retained it for his costs. His bill was 
delivered at the time in a sealed packet. Items 
of overcharge being afterwards proved, a taxation 
was directed. — liJe Abboi’T (1854), 18 Beav. 393 ; 
23 L. J. (4i. 955 ; 24 L. T. O. S. 10 ; 2 W. R. 379 ; 
52 E. R. 165. 

2163. .] — (1) Order made for taxation 

of bills of costs after payment, where the solr. had 
produced tliem on the execution of a mtge., out 
of the produce of which tliey had been paid, but 
had taken them back immediately, & afterwards 
refused to produce them. 

(2) It is not necessary to si^ecify items of over- 
charge, upon a petition for taxation after payment, 
in a case in which the solr., by retaining the bill 
of costs & refusing to produce it, prevents the 
client pointing out the overcharges. — Be Lough- 
borough (1857), 23 Beav. 439 ; 63 E. R. 173. 

2164. - Payment nine days after delivery.] — 

Petition to tax a bill of costs, paid without pressure, 
nine days after its delivery, dismissed with costs. 
—Be Drew (1847), 10 Beav. 368 ; 10 L. T. O. S. 
139 ; 50 E. R. 624. 

2165. Client going abroad.] — Taxation 

ordered of an unpaid bill of costs, eighteen months 
after its delivery, the “ special circumstances ” 
being, that it was delivered long after application 
for it, on the eve of the client going abroad, & 
contained substantial overcharges, not acquiesced 
in. — Be Williams (1852), 15 Beav. 417 ; 51 E. R. 
599. 

{h) N on-Paijmeni of Disbursements. 

2166. Whether special circumstance — Non-pay- 
ment of counsel’s fees.] Wilton, No. 1866, ante. 

2167. — ' — .| — The London agents had 

charged the country solr. with fees to counsel 
which had not yet been paid, but the country 
solr. had not supplied them with sufficient funds 
to pay the fees : — Held : this charge was not a 
circuuistanci' sufficient to ju.stify a taxation. — 
Be Nelson, Son & Hastings (1885), 30 Ch. D. 1 ; 
1 T. L. R. 423 ; on appeal, 30 Ch. 1). 11, C. A. 

Annotations : — Refd. Rc Johnson & Weatherall (1888), 37 

Ch. U. 433 ; Rc Homer & Baslam, 11893] 3 Q. B. 386 , Re 

Massey (1910), 51 Sol. Jo. 50. 

2168. — — — Payment after delivery but 
before payment of bill.]— Massey, No. 1971, 
ante. 

{]) Other Circumstances. 

2169. Gross errors.]- Though the ct. will open 
a solr.’s bill, & order taxation, after several years, 
& a security given, or even payment, upon gross 
errors, fraud or undue pressure, where nothing 
appeared but a trifling inaccuracy, & under other 
favourable circumstances, the ct. would not 
restrain proceeding upon a security, obtained, 
while business was depending. — Cooke v. Setree 
(1812), 1 Vos. & B. 126 ; 35 E. R. 49. 

Annotations : — Cousd. Horlock v. Smith (1837), 2 My. & Cr. 

495. Distd. Waters e. Taylor (1837), 2 My. &; Cr. 52G. 

Refd. Crossley r. Parker (1820), 1 Jac. & W. 4 60 ; Sayer 

V. WaKstall Suimdera, Ex p. WoerstaH (1844), 14 L. J. Ch. 

11(5 ; BlaKrnvo r. llouth (1856), 2 K. & J. 609 ; Davies v. 

Parry (1859), 1 Gifl. 17 4 ; Morgan v. HJggIna (1859), 1 

Oiff. 270. 
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Sect. 5. — Taxation of costs: Suh-sccL 3, D. (j); 
svh-sect. 4, A. & B.] 

2170. Dispute as to sum deposited with solicitor.] 

— (1) Under Solicitors Act, 1843 (c. 73), s. 41, the 
ct. cannot, even under special circumstances, refer 
a bill for taxation which has been paid more than 
twelve montlis. 

(2) Under Solicitors Act, 1843 (c, 73), s. 37, the 
ct. has power, at any time, under special cir- 
cumstances, to refer for taxation a bill which has 
been delivered, but not paid, more than twelve 
months. 

(3) An attorney’s bill had been delivered l-o 
some ignorant parties in June, 1840, & in Nov. 
1842, a summons for its taxation had been dis- 
missed by a judge at chambers, on the ground of 
the insufficiency of the materials on which it 
was founded. It appeared that a sum of money 
had been deposited in 18.39, in the joint names of 
the attorney & another party, on behalf of the 
clients : — Held : there being a dispute respecting 
the sum, the ct. would refer the bill, & require the 
attorney to account on a rule n\si obtained in 
Trinity term, 1843 . — Binn.s r. Hey (1843), I Dow. 

6 L. 661 ; 13 L. J. Q. B. 28 ; 2 L. T. O. S. 165 ; 

7 Jur. 1154. 

Annotaiifyiia : — Aa io (1) Consd. Itc Dowhoh (1814), .5 Beav. 

425. Oenerally, Reid. Bosh v. Wilton (184.3), 7 Jur. 1133 ; 

Re Leoa (1844), 13 L. J. Ch. 151 ; Re Wellborne, [1901] 

1 Ch. 312. 

2171. Application by executors — Where estate 
Insolvent.] — Mutlow v. Mutlow, Jie Stubbs 
(1844), 4 L. T. O. H. 171. 

2172. Application by cestui que trust — Where 
lack of Independent advice — Costs of solicitor- 
trustee.] — On a settlement of account between a 
cestui que trust & trustee, a solr., the latter charged 
for professional services in the trust. A release 
was extended, but, the cestui que trust not having 
had any independent professional assistance on 
the occasion, the ct. relieved him from the pro- 
fessional charges, beyond costs out of pocket. — 
Todd v. Wii^on (1846), 9 Beav. 486 ; 1 New 
Pract. Cas. 480 ; 15 L. J. Ch. 450 ; 10 Jur. 626 ; 
60 E. R. 431. 

2173. Dispute as to completeness of bill — Em- 
ployment of country solicitors.] — The clients of a 
town solr., on the delivery of his bill of co.st8, 
objected that it was not complete, inasmuch as it 
did not contain items in respect of business done 
by a country solr,, whom the clients designated 
as the town solr.’s agent, but whom the town 
solr. claimed a right to treat as having been 
employed directly by the clients. More than a 
twelvemonth after the delivery of the bill the 
clients presented a petition to have it taxed : — 
Held : the dispute as to the completeness of the 
bill was a special circumstance rendering it fit to 
direct a taxation after the lapse of twelve months. 
— Re Bagshaw, Ex p. Huddersfield & Man- 
chester, Railway & Canal Co. (1848), 2 De G. 
& Sm. 205 ; 11 L. T. O. S. 43 ; 12 Jur. 610 ; 64 
E. R. 01. 

2174. Particulars of agency charges.] — 

Upon an application to tax a bill of costs af^r the 
expiration of twelve months from the date of the 
delivery of the bill, on the ground that certain 
items for agency charges are treated as disburse- 
ments, & no particulars of them are given, it 
must appear on the face of the bill that appet. 
has not been furnished with such detailed informa- 


tion as will enable him to form a fair opinion as 
to whether ho ought to proceed upon a taxation 
or not. When such items taken together do not 
represent a substantial part of the whole bill the 
ct. will hesitate to order a taxation on the ground 
that the bill is incomplete ; but when such items 
bear a substantial proportion to the amount due 
under a separate heading in a particular matter 
which forms a part of the whole bill, the ct. will 
not limit an order for taxation to the particular 
matter, but will regard the whole bill as incom- 
plete & taxable . — Re Pomeroy & Tanner (1897), 
76 L. T. 149. 

2175. Commencement of action.] — Gedye v. 
Roberts (1850), 15 L. T. O. S. 209. 

2176. — .] — Where the paity cha^eable has 

neglected for t welve months after delivery of an 
attorney’s bill to ai>ply^ for taxation, he can only 
obtain it under “ special circumstances ” ; & the 
mere fact that an action has been commenced upon 
it is not a “ special circumstance ” within the 
meaning of the statute, so as to authorise a judge 
to refer the bill to taxation without pltf.’s consent. 
— Bennett v. ITill (1853), 21 L. T. O. S. 101. 

2177. Possession of papers in action .] — Re 
Gedye, No. 1468, ante. 

2178. Change of solicitors— Payment of second 
bili.] — Re B(>\t^.e, Ex p. Turner, No. 1964, ante. 

2179. Paying oil or transferring mortgage.] — 
Re Kinneir, Ex p. Price, No. 2053, ante. 

2180. Criminal charge pending against managing 
clerk — Forgery.] — Where a charge of felony 
fforgery] is pending against the managing clerk 
of a solr.. on the trial of which t he bo?ia fides Sc 
legality of the charges in a professional bill of costs 
delivered by the solr. to his client, the prosecutor, 
at a period anterior to the charge of felony may 
dii'cctly affect the question of the accused’s guilt 
or innocence, the ct. will, on the application of the 
solr., as a matter of common justice, order such 
bill to be referred to taxation, notwitlistanding 
that it had been settled in account between the 
parties some months before . — Re Fisher & Co. 
(1879), 42 L. T. 261. 

2181. Application by third party — Without 
knowledge of payment by client — Where agreement 
for payment by third party.] — An agreement by a 
third party [under a compromise] to pay costs duo 
to a solr. from liis client is not a bar to the right 
of the third party to apply for the taxation of the 
Holr.’s bill under Holicitors Act, 1843 (c. 73), s. 38. 
The paying of such a bill after notice for taxation 
has been given behind the back of the third party 
is a “ special circumstance ” giving a right to 
taxation, as a siiecial circumstance is not confined 
to pressure, overcharge, or fraud, but includes any 
circumstance of an exceptional nature which the 
judge in the exercise of his judicial discretion may 
consider sufficient to justify such taxation. — 
Hirst & Capes v. Fox, [1908] A. C. 416 ; 09 L. T. 
624 ; sub nom. Re Hirst & Capes, 77 L. J. K. B. 
938 ; 52 Sol. Jo. 684, H. L. 

Annotationa : — Consd. Mosley v. Kitson (1912), 67 Sol. Jo. 

12. Befd. Re Brockman, [1909] 2 Ch. 170. 


Sub-sect. 4. — Form of Order. 

A. In General. 

See R, S. C., Appendix K., Nos. 41-43. 

2182. Order granted after one month from 
delivery of bill.] — Re Fender, No. 1711, ante. 


Ills own liandwrltlnff, of advances master for taxation. The application PART VI. SECT. 6, SUB-SECT. 4. — A . 

made to the solr. 6c for which he had was refused with costs. — Austin r. o. Common order.] — On an ex ». 

received no credit, applied that the Chatvibers (1842). ,3 Dr. & War. 178, — application of a client by petition for 

costs should bo went bixok to the IR. taxation, tho oomtuou order only 
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2188. Common order.] — Be Smith (1864), 19 
Beav. 829, 

2184. .] — Re Plummer, No. 2238, poet, 

B. Conditions and Directions. 

2185. Submission to pay — Whether necessary.] — 

Re Pater (1844), 8 L. T. O. S. 240 ; 8 J. P. 453. 

2186. .] — Be Harcourt (1887), 32 

Sol. Jo. 92. 

Annotation : — Apld. lie Debenham & Walker, [1 895] 2 Ch. 430. 

2187. .] — When a client applies for a 

taxation of his solr.’s bill of costs, his petition 
contains an undertaking by him to pay the balance 
if any, which may be found due from him to the 
solr. upon the taxation & the result is that the 
order for taxation contains a direction for payment 
of that balance by the client accordingly, the ct. 
having jurisdiction over him by virtue of his 
undertaking (North, J .). — Re Debenham & 
WAI.KER, [1895] 2 Ch. 430 ; 64 L. J. Ch. 859 ; 73 
L. T. 115 ; 43 W. R. 699 ; 13 R. 631. 

2188. .] — (1) On an application 

within one month of delivery of a bill of costs the 
client has an absolute right to have the bill taxed 
without any money being brought into ct. & 
without any submission to pay. After the expira- 
tion of one month there is no sucli absolute right, 
but a submission to pay is not in any case a neces- 
sary part of a common order to tax. 

(2) If a submission is inserted, it should be a 
submission to pay not what is due, but wliat is 
payable having regard {inier alia), to the defence 
of Stat, Limitations, & questions arising under 
that Act should be dealt with by the taxing master. 

In our opinion the submission to pay is not really 
necessary in any case, for sect. 43 of the Act 
[Solicitors Act, 1843 (c. 73)] enables an order to 
be made in any Division for payment of the 
certified balance. . . . The submission avoids the 
necessity of a separate application under sect. 43 
(Cozens-Uardy, M.R.). — Re Buockman, [1909] 
2 Ch. 170 ; 78 L. J. Ch. 460 ; 100 L. T. 821 ; 25 
T. L. R. 595 ; 53 Sol. ,To. 577, V. A. 

Annotation : — Generally, Refd. iir Plummer, [1917] 2 CIi. 432. 

2189. Extent of.] — An order for the taxa- 

tion of a solr.’s bill on the undertaking of A. to pay 
same, does not extend to a bill of costs, for which 
A. is liable jointly with B. 

A. was individually indebted to a solr. for costs 
in a cause, A. & B. were jointly indebted to the 
same solr. for costs relating to other business. A. 
obtained an order for the taxation of the solr.’s 
bill of costs in the cause, & all other suits, causes, 
it matters wherein he liad been employed by A. ; 
& it was ordered, that all proceedings against A. 
should be stayed. The solr. afterwards arrested 
A. & B. for their joint accoimt : — -Held : such 
iiroceedings was not a breach of the order. — 
Collins v. Price (1835), 4 L. J. Ch. 94. 

2190. Whether accepted from client living 

abroad.] — The ct. will not direct the taxation of a 
solr.’s bill, on the undertaking of a client, who is 
living abroad, to pay what may be found duo. — 
Bodicote V. Bostock (1835), 4 L. J. Ch. 238. 


2191. Must be made by all applicants.] — 

Re Chilcote, No. 1892, ante. 

2192. .] — The usual submission in an 

order for taxation of a solr.’s bill of coste to pay the 
solr. what shall appear to be due to him on the 
taxation, must be made by the person or all the 
persons on whose application the order is made, 
whether the application is by the client alone or 
in conjunction with an assignee of all his interest 
under the taxation ; the assignee being bound, 
as a condition of obtaining the order, to join in 
the submission ev'^cn though the client is bkpt. — 
Re Battams Hutchinson, [1897] 1 Ch. 099 ; 
66 L. J. Ch. 394 ; 76 L. T. 385 ; 45 W. R. 458 , 
41 Sol. .To. 387. 

2193. Jurisdiction to except particular 

Items.]— i?c Hughes, [1899] W. N. 125. 

Annotation : — Distd. Re Brockman, [1909] 1 Cli. 3!>i, 

2194. Must be limited to what Is “ pay- 

able.’^] — Re Brockman, No. 2188, ante. 

2195. Direction to disallow costs.] — Where a 
party gave a written retainer to a solr., & made 
affidavits in support of certain proceedings taken 
by him on her behalf, a motion to refer his bills of 
costs for taxation, with a direction to the master 
to disallow the costs incurred in such proceedings, 
on the ground that they wore improperly taken, 
was refused : — Held : the party was only entitled 
to the common order for taxation. — Wiggins v. 
Peppin (1839), 2 Beav. 403 ; 3 Jur. 721 ; 48 E. R. 
1237 ; on appeal, 2 Beav. p. 408, n., L. C. 
Anm^ktiion ; — Reid. Pinner v. Knights (1843), 6 Boav. 174. 

2196. Delivery up of papers.] — An order of 
course to tax directed that, on payment, aU the 
papers, etc., of the client should be delivered up. 
The solr. claimed a special lien on some of the 
papers beyond the costs. A motion to discharge 
the order was refused, because, if the solr. had such 
special lien, he would be protected when applica- 
tion was made to the ct., for the delivery of the 
papers. — Re Teague (1848), 11 Beav. 318 ; 50 
E. R. 839. 

Annotation : — N.F. Ex p. Jarman (1877), 4 Cli. B. 835. 

2197. — .] — p. JAR5LAN, No. 222 5, post. 

2198. Direction to report specifically.] — Special 
direction given on an order for taxation, that if 
the solr. should be unable to establish any of the 
charges by reason of the death of his clerk, or the 
absence of the books &> papers delivered to the 
client, the taxing master should report specifically 
thereon. — Re Waits (1844), 7 Beav. 491 ; 49 
E. R. 1156. 

2199. Reference without prejudice to client’s 
liability — As to amount to be found due.] — Qu. : 

whether an attorney’s bill will be referred tu taxa- 
tion, without prejudice to the client’s liability 
to pay the amount tliat may bo found to bo due, 
or to his right to dispute the retainer. — Re Reece 
(1849), 18 L. J. Ex. 137. 

2199a. — — .] — Baker v. Meryvveatuer (1849), 
2 Car. & Kir. 737 ; 15 L. T. O. S. 97, N. P. 

2200. Liberty to dispute retainer.] — Re Reece, 
No. 2199, ante. 

2201. .] — Re Thurgood, No. 1831, ante. 


onn be obtained ; if a special order is 
roaulred. notice must be given. — 
Jie Atkinson & Peglky (1859), 1 Cb. 
Gb. 187.~-CAN. 

p. Long jorrn .) — On an applica- 
tion to a solr.'s bill, more than a 
month having elapsed since its delivery, 
an order was issueil in the long form 
in use before O. J. Act, instead of the 
form under r. 443, as the master is 
mentioned in that order, but the 
taxing officer is the proper officer to 
tax bills of costs under r. 438 of the 
Act . — Re SOLloiroKS (1881), 9 P. 11. 
90.— CAN. 


q. Rill should be referred to taxa- 
tion simply .] — An order for the taxa- 
tion of a solr.'s bUl, at the iustanoo of 
tUo client, should refer the bill simply 
for taxation . — He Clakkb (1882), 9 
P. H, 197.— CAN. 

r. Whether solicitor’s under- 

taking included inorder .] — On a petition 
praying a reference for taxation of 
costs ; & that the master should be 
directed to have regard, on the taxa- 
tion, to the solr.'s undertaking to charge 
only costs out of pocket ; the ot., 
'kvlthout mentioning that undertaking 
lu the order, simply dlroctod a 


taxation : — Held : this order did not 
reserve the question upon the under- 
taking ; neither was it thereby intended 
that that question should not be open 
to the Taxing Master. — Bobouoh v. 
Hamilton (1856), 9 Ir. Jur. 179. — IR. 

PART VI. SECT. 6, SUB-SECT. 4.— B. 

t. Whether order should contain 
stay of proceedings .] — In an action 
against a ttrm of solrs. for tbo recovery 
of money colloctod by them for pltf., 
the solrs. claimed the right to retain 
the money for extra costs between solr. 
& client in prooeodings which they had 
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Sect. 5 . — Taxation of costs: Sub-sect. 4, B.; sub- 
sects. 6, 6, 7 8.] 

2202. .] — In ordering the taxation of a bill 

claimed against two persons, the ct. gave both 
liberty to question the retainer, & directed the 
taxing master to distinguish by & to whom each 
sum found due was to be paid. — Re KiTTON (1860), 
35 Beav. 3GU ; 55 E. R. 9.38. 

2203. Direction to inquire as to propriety of 
amendment.] — Special dii’ection to taxing master 
to see whether matter had been improperly 
introduced by amendment to charge pltf. there- 
with. — Burchell V. Giles (1848), 11 Beav. 34; 
.50 E. R. 729. 

See, note, R. S. C., Ord. 05, r. 27 (32). 

2204. Security for costs — Applicant giving false 
address.] — Re Smith, Rx p. Foley, No. 1072, ante. 

2205. Direction to treat bill as bill of firm — BIU 
delivered In name of one partner alone.] — A. & B. 
were appointed exors. of F.’s will, B. was a solr. 
& a paiiner in the firm of B. & C. but was authorised 
by the will, notwithstanding his being an exor., 
to charge for professional services. The firm of B. 
& C. was employed professionally in the effairs 
of the executorship, A three several bills of costs 
which had been incurred, one of them in the life- 
time of testator, M’ore delivered to the exors., wlio 
drew cheques for the amount, wliicii cheques were 
handed over by A. to B. in his capacity of solr. 
On a petition for deli\'ei y of the bills & taxation by 
a party beneficially interested in the residuary 
estate, the delivery of the cheques by A. to B. was 
held to be a payment, & more than a year having 
tdairsed since payment of two of the bills, delivery 
& taxation were refused ; but as to the third 
payment liaving been made within the year, it 
was ordered to be delivered by a given time, & 
the petition as to taxation, etc., was ordered to 
stand over till after delivery to giv’e j)etitioner an 
opportunit y of considering whether taxation would 
be desirable. Resps. then delivered a bill of costs, 
not in the name of the firm, but in the name of G. 
only. IVtitioner havmig decided upon proceeding 
with the taxation, airplied for an order accord- 
ingly, asked the ct. to insert in the order a 
direction that the master might treat the bill 
delivered as that of the firm & not f)f G. only : — 
Held : the ct. had no iiower to give any such 
dii’ection, but could only order taxation of the bill 
which was delivered & on which the claim was made, 

as B. claimed nothing, the order would bo for 
taxation of the bill as delivered in the name of C. — 
Re Lethhridge & Mackkill (1852), 19 L. T. O. S. 
19. 

2206. Proceedings stayed till hearing of counter- 
claim.]— Order made for taxation of the costs, but 
proceedings on the bill of costs to be stayed till 
after the trial of the counterclaim. — SLATER v. 
Gathcart (1891), 8 T. L. R. 92, B. G. 

2207. Payment of costs of former application.] — 
Re Taylor, Sons & Tarbuck, No. 1834, ante. 

Where application after one month from delivery 
of bm.] — See kSub-sect. 3, B. (a), ante. 


Sub-sect. 5. — Gosts op Application for 

Order. 

2208. Whether costs follow result of taxation — 
No general rule.] — There is no general rule that the 

conducted tor pltf. Pltf., however, 
ullefired that theic had been a speclai 
agreement precluding any such clahm : 

-—Ileld ; an order for taxation of 
defts.’ bill of costs should not have 
contained a stay of proceedings in 


* 

costs of applications for taxation imder Solicitors 
Act, 1848 (c. 73), ss. 88, 39, must in all cases 
follow the result of the taxation . — Re Kinodon & 
Wilson, [1902] 2 Ch. 242 ; 71 L. J. Gh. 604 ; 86 
L. T. 039 ; 50 W. R. 533 ; 18 T. L. R. 688 ; 46 
Sol. Jo. 602, C. A. ; revsg. S. C. sub nom. Re K. 
& W., 46 Sol. Jo. 410. 

Annotations ; — Refd. Jie Buckwell & Berkeley, [1902] 2 Ch. 

59(i ; Re Grant, Biilcrolg, [1906] I Ch. 124. 

2209. Costs of special application — Where 
common order obtainable.] — A special application 
for the taxation of a solr.’s bill, where all that was 
souglit might have been obtained by motion of 
coiu’se, refused, with costs. — A non. (1823), 1 
L. J. O. S. Gli. 104. 

2210. .] — (1) The amount of a bill of 

costs was included iu a settled account between a 
solr. & client, ife retained by the solr. out of rnoneys 
in his hands : — Held : the ct. had not jurisdiction, 
upon petition under Solicitors Act, 1843 (c. 73), 
to open the account & order taxation, & it could 
only be done by bill. 

(2) A special petition was presented for the 
taxation of two bills ; it succeeded only as to 
one, as to which the order might have been obtained 
as of course. Petitioner was ordered to pay all 
the costs. — Re C'ATTLiN, Barwell v. Brooks 
( 1814), 8 Beav. 121 ; 1 New Pract. Gas. 81 ; 4 
L. T. O. B. 152 ; 50 E. R. 48. 

Annotation : — As to (1) Distd. Rc Stepheu, Ex p. Bass (1818), 

2 Ph. 502, 

2211. .]“-(!) In equity the client in 

prosecuting the common order for taxation may 
object-, on the ground ol want ol rt'tainer, t-o any 
items of the bill, except those as to which ho 
has admitted the retainer by his jietition. The 
practice is dilferent at law. 

(2) A i)arty applying for a special order for 
taxation, iu a case in which he might have obtained 
the common order, must jiav the costs though he 
succeeds.— AV Brauey (1815), 8 Beav. 266; 11 
B. J. Gh. 299 ; 5 L. T. O. S. 123 ; 50 E. R. 105 ; 
sub nom. Rc Bracey, Ex ]>. Bims, 9 Jur. 417. 

Annotations : — As to (1) Apld. Re Heibert (1887), 34 Cb. D. 

501. Distd. Re .ioiK'H (1887), 30 Cb. 1). 10.''). 

2212. .1 Re Bteele, No. 1930, ante. 

2213. ,j -A client ])resent.ed <a si)ecial 

petition for the taxation of his sulr.’s bill, com- 
plaining that t-he solr. had taken reckless pioceed- 
ings, A praying that the costs of them might be 
wholly disallowed on taxation. A special pdition 
was lield to be unnecessary, & ptititiom*r was 
ordered to pay t,he costs of it . — Rc Atkinson A 
Pilgrim (185H), 26 Beav. 151 ; 53 E. R. 851. 

2214. Order of course previously 

refused.] — An order of course for taxation was 
refused at the secretary’s office ; but the ct., on 
a special application, thought that it was a proper 
case for an order of course : — Held : the costs 
ought to follow the result of tJie taxation. 

In a doubtful case, the client should apply to 
the solr. for his consent- to an order of course. 
—Re Taylor (1852), 15 Beav. 145; 51 E. R. 
492. 

2215. .] ~~Re KELiiOciv, No. 1422, ante. 

2216. Where refusal of solicitor to consent 

to common order.] — A solr. ordered to pay the 
costs of a special petition, rendered necessary by 
his refusal to consent to the common order for 
deliveiy of his bill & for its taxation . — Rc Adamson 
(1854), 18 Beav. 460 ; 52 E. R. 181. 


J ltf.’a action, as he was entitled to 
avo the question of the existence of 
the alleged ogroomont determined by 
a trial In the ordinary way. — MVERs 
V. MUNiiOK (1900), 10 Man. L. 11. 112.— 
CAN. 


PART VI. SECT. 6. SUB-SECT. 5. 

a. Lapse of several years — Ex parte 
taxation. ] — Whore a solr. had Irrogiuarlv 
proceeded to tax as between solr. & 
client, in the chout’s absence, the ct., 
upon a petition presented seven years 
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2217. By cestui que trust — Common order 

obtained by trustees .] — Re Story, Ex p. Marwick, 
No. 1817, ante. 

2218. Payment under pressure .] — Re Lett, 

No. 2125, ante. 

2219. AppUdatlon to tax costs of taxation — 
Effect of tender .] — Re Easi’EKN Counties Ry. 
Co.. Ex p. Lithgow (1845), 4 L. T. O. S. 490. 

2220. Application rendered necessary by mistake 
of solicitor .] — Re Richards, No. 2510, post. 


Sub-sect. 6. — Service op Order. 

See R. S. C., Ord. 41, r. 5 ; Ord. 11, r. 8 a. 

2221. What is good service — Delivery to servant.] 
— Norvaxl, [1809] W. N. 255. 

2222. Jurisdiction to order service out of juris- 
diction.] — The ct. has no power to authorise service 
out of the jurisdiction unless in cases where it is 
enabled to do so by statute. 

Leave to serve tlie common order to tax on a 
solr. out of the jurisdiction not given. — Re 
Maughaai (1874), 22 W. R. 748. 

Annotation : — Refd. Re Bunfleld, Whaley v. BuMflold (1886), 
32 Ch. D. 123. 


Sub -SECT. 7. — Vajuation of Order. 

2223. When common order varied — Necessity for 
proof of special circumstances.] — The common 
order for taxation of tlio solr.’s bill will not be 
varied, except under special circumstances . — Rc 
Shirley, Ex p. Randall (is 10), 1 Mont. L). & 
Do O. 94 1 ; 10 L. J. Rcy. 4 ; sub nom. Rc Shirley, 
Ex p. Bandall, 4 Jur. 1010. 

2224. - - Omission of order to pay excess 

received.] — Wlierc on taxaiion it appeals that an 
attorney has been ovt'ijiaid by his client, but the 
usual clause reipiiring t.he attorney Uj refund any 
sum found to have lieen ov(‘rpaid, is omitted in the 
order for taxation, the ct. will not afterwards 
.supply the omission.— Peace v. .Ione.s (1810), 8 
Dowl. 314. 

2225. -- — - Second bill delivered.]- In making 
an order for taxation under Solicitors Act (c. 73), 
s, 38, it is discretionary with t he ct. whether or not 
to add the oixh'r for the dc'liveiy up of papers. 
A solr. delivered to his client, a bill of costs incurred 
in pending suits in which ho afterwards, witli his 
client’s knowledge, incurred further costs. While 
the suits were still pending the client obtained an 
order of course for taxation ifc delivery up of 
papers, whereupon the solr. delivtu'ed a bill for the 
furtlier costs. On a motion to discharge the order 
on the giound that the solr. liad a hen on the 
jiapiu's for further costs : — Held : the order shoidd 
be amended so as to include both bills. Srmhle : 
the proper form of order in such a case would be 
a simple order for taxation, wdthout ordering the 
papers to be delivered up. — E.c p. Jarman (1877), 
4 Oh. I). 835 ; 40 J. Oh. 485. 

2226. Effect of delay In application.] —In Oct. 
1839, a client obtained an order to tax his solr.’s 
bill. Ho commenced tlie taxation in Jan. 1840, 
& proceeded therein to a very considerable extent. 

A year & a half after, iSc before the report, the 
client applied to vary the order : — Held : after his 
acquiescence, he came too late to alter the order, 
& too early to correct any erroneous principle acted 


on by the master. — Tarbuck v. Tarbuck (1841), 
4 Beav. 149 ; 49 E. R. 290. 

2227. .] — Solrs. employed in a suit, & a 

prosecution arising thereout, delivered two bills. 
The surviving pltfs. obtained an order for the 
taxation of the bills, submitting to pay what was 
due “ on the taxation of their said bills ” ; before 
the taxing master they disputed their retainer in 
the prosecution. The master having completed 
the taxation, they presented a petition, praying 
that they might be ordered to pay the first bill 
only, & that, if necessary, the master’s certificate, 
& the order for taxation might bo varied. The 
petition was dismissed with costs. — Re Rpringall 
( 1844), 8 Beav. 63 ; 14 L. .T. Ch. 12 ; 4 L. T. O. S. 
109 ; 50 E. R. 25. 

ytnnotaiion .—Refd. Re Tibbitls (1881), 30 W. B. 177. 

2228. .] — An order of course was obtained 

for the taxation of a solr.’s bill of costs, & the 
taxation was commenced & virtually comi^leted : — 
Held: an application to vary such order on the 
ground of an alleged mistake appearing on tlie face 
of it ought to have been made directly the mistake 
was discovered, & not delayed until after the virtual 
completion of the taxation. — Re Tibbitts (1881), 
.30 W^ R. 177. 

Annotolton : — Refd. Re Graliiini & VViRley (1908), 52 8ol. .To. 

684. - 

2229. — Material facts suppressed— Lapse of 
previous order.] —When a client has obtained the 
common order to tax his solr.’s bill, if he allows t he 
time thereby limited for the making of the certi- 
ficate, to ela})se without taking any proceedings 
under the order, lie is not entitled to obtain a 
si'eond ordi'r of cours(‘, supprt'ssing the fact that 
lie has obtained the first order. 

On June 27, a client commenced an action in the 
Q. B. Div. against lii.s solr., claiming £75 as money 
received by the solr. for his use. On July 1 the 
solr. delivered his bill of costs to the client. ()n 
July 17 till* solr. delivered liis def<*uce in the action, 
claiming to set off against the client’s demand 
professional charges to the amount of £90, & some 
other items amounting to £31, in respect of which 
he claimed indemnity from the client. On 
.Tuly 30, issue was joined in the action. On 
Oct. 1 the client, suppressing the existence of the 
action, obtained ex parte in the Ch. Div. the common 
order to t.ax the solr.’s bill. The ordfir was not 
served on the soh-, till Oct. 29, k> no proceedings 
were taken under it before it became inoperative 
by reason of the expiration of the mouth thereby 
limited for the making of the taxing master’s 
eertiiicate. On Feb. 11, the action not having 
been yet tried, the client, suppressing the existence 
of the action A the making of the former order to 
tax, obtained ex parte in the Ch. Oiv. a second 
common ordi'r to tax the solr.’s bill. Ll^pon a 
motion by tlie solr. to discharge this order for 
irregularity: — Held: the second order had been 
obtained irri'gularly, & by means of a suppression 
of mat<‘rial facts, A the client must pay the costs 
of the motion to discharge it. — Re W’ebster, 

1 1891] 2 Ch. 102 ; 60 L. J. Ch. 338 ; 64 L. T. 250 ; 
39 W. R. 635. 

Annotation: — Consd. Re Macintosh & Thomas, [1003] 2 Ch. 

394. 


Sub-sect. 8. — Appeal from Order. 
See Sub-sect. 12, post. 


afterwards, ordered a taxation, tree, ting 
the proviona taxation as void, & 
ordered the solr. to pay costa of the 
application.— CLA.RKB r. Manners, Re 
IVlANNKRS (1853), 4 Gr. 432.— CAN. 


PART VI. SECT. 5. SUB-SECT. 6. 

b. Substituted service .] — Under King’s 
Bench Act, U. S. M. 1902, c. 40, 
8. 368, on order may bo made for 
sorvloe suhstltuttonally on a solr., who 


has left the Jurisdiction & cannot be 
found, of a notico of motion for an 
order to refer to taxation his bill of costa 
rendered . — Re llEin (1908), 8 W. L. B. 
393 ; 17 Mon. L. 11. 652.— CAN. 
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Sed, 6 . — Taxation of costs: Suh-sect. 9, A. & B. 

(a) (6).] 

Sub-sect. 9. — Discharge op Order. 

A. In General. 

See Supreme Court of Judicature (Consolida- 
tion) Act, 1925 (c. 49), ss, 31 (gr), 62 ; R. S. C., Ord. 
70, IT. 2, 3. 

2230. What court will consider — Regularity of 
order— Not merits.] — Whore the common order for 
the taxation of a solr.’s bill of costs has been 
obtained ex p., & tlie solr. applies to dischai'ge it, 
on the ground, that the order ought to have been 
obtained on special application, the ct. will not 
enter into the merits, further than to decide on the 
regularity of the order ; & will not, even if tlie 
facts warrant it, then make a special order for 
taxation : such order must be the subject of 
another application by the client. — G regg v. 
TAYT.OR (1838), 1 Beav. 123 ; 8 L. J. Ch. 98 ; 48 
E. R. 886. 

2231. — .] — An order of course for 

taxation cannot be supported on merits as a special 
order, upon the occasion of a motion to discharge it. 

Qu. : whether the taxation, at the instance of a 
cestui que trust, of a bill of costs which has been 
long since settled & paid by trustees out of a trust 
fund, ought to take place as against th(* solr. or as 
against the trustees for the purpose t)f justifying 
their payment. — Grove v. Sansom (1838), 1 Beav. 
297 ; 48 E. H. 951. 

2232. Waiver of Irregularity — Must be clear & 
unequivocal.] — An agreement was signed between 
a solr. & his clients, by which the former was to 
take a sum agreed on, in full of all demands. An 
order of course afterwards obtained for the taxa- 
tion of his bill was discharged for irregularity. 

An irregular order for taxation may be waived, 
but it must bo done in some clear & unequivocal 
manner . — He Mackriul (1847), 11 Beav. 42 ; 60 
E. R. 732. 

2233. What amounts to waiver — Proceeding 

under order.] — Order for taxing a bill of costs, 
entitled in the cause, if obtained by a party to the 
cause, regular, und(*r the gen<*ral jurisdiction. But 
a person, not a party in tlie cause, must apply 
ex p, under 2 Geo. 3, c. 23, s. 22. 8uch an 
irregularity would be waived by proceeding under 
the order. — Bignol v. Bjgnol (1805), 11 Ves. 
328 ; 32 E. R. 1114, L. C. 

Annotation : — Refd. Barton «. Pyne (1842), 1 Hare, 493. 

2234. .] — A solr.’s bill of costs 

liaving been referred to the taxing mast/or for 
taxation, more tlian one-sixth part of the amount 
having been struck off, a petition was presented to 
confirm the master ’s report, & for a reference back 
to the taxing master, to tax the costs of taxation. 
Previous to the presentation of the original peti- 
tion, which was a special one, the soh\ h^ brought 
an action to recover the amount of his bill of costs ; 
& on the reference of the bill for taxation, the 
consideration of the costs of the action was 
reserved : — H eld : ( 1 ) the costs of & incidental to 
the original petition, & the petition for inference 
back to the mastur ought to be paid by the solr. ; 
(2) the costs of the action ought to be paid by 
petitioners, & the amount of the lat ter ought to be 
deducted from the former, the solr. paying the 
balance, or having it deducted from his bill ; but 
on petition to confirm the master’s report, after a 
reference for taxation of a^ bill of costs, it was too 
late to object that the petition for taxation ought 
to have been a common petition, & not a special 
one.— Re Hair (1848), 11 Beav. 96 ; 60 E. R. 763 ; 
sub nom. Re Hair, IJx p. tiox, 17 I., J. Oh. 247 : 
11 L. T. O. S. 346. 


2236. .] — An order for taxation 

was to be void, unless the master made his report 
in a fortnight, or certified that further time was 
necessary. The time elapsed without such certi- 
ficate, & the parties afterwards attended several 
times before the master without objecting : — Held : 
the irregularity had been waived, &> an order was 
made for the master to proceed in the taxation. — 
Re Field (1863), 16 Beav. 593 ; 61 E. R. 909. 

2236. Delay in following up order.] — 

(1) A delay of two days in following up an order 
for the taxation of a bill of costs is not a waiver 
of that order. 

(2) The ct. is unwilling to interfere with the dis- 
cri'tion exercised by a judge at chambers as to 
costs. — Shirreff V. Gkesley (Lady) (1835), 4 
Ad. & El. 338 ; 111 E. R. 814 ; suh nom. Sheriff 
V. Gresley (Lady), 1 Har. & W. 588 ; 5 Nov. & 
M. K. B. 491 ; 5 L. J. K. B. 7. 

2237. Time for motion to discharge — Effect of 
delay .] — Re Hilliard, Rxj). Arthur & Co. (1891), 
7 T. L. R. 753 ; 35 Sol. Jo. 698, 0. A. 

Annotations : — Distd. He Plummer, [1917] 2 Ch. 432. Reid. 

lie Graham & Willey (1908), 52 Sol, Jo, 684. 

2238. — — .] — In Feb. 1917, the client obtained 
an order of course to tax his solr.’s bill on applica- 
tion ma(l(.‘ within one month from delivery. Tine 
ordtT contained no submission to pay & no direc- 
tion for delivery of papers, but contained an 
unqualified prohibition against the commencement 
of any proceedings by the solr. in respect of the 
bill pending the reference. A reference was 
made to a taxing master, but the client did not 
proceed further under the order, & the solr. alleged 
on oath that he believed that the client obtained 
the order with the sole view of delaying jiayment 
had no intmition of proceeding undiT the order. 
The solr. now moved to set aside the order for 
irregularity on this ground that the words restrain- 
ing the commencement of proceedings by the solr. 
were erroneously insi'ited or in the alternative 
that these words miglit be struck out or in the 
further alternative that notwithstanding the order, 
he might be at liberty to commence proceedings 
against ihe client : — Held : (1) the application in 
the circumstances was not too late ; (2) the un- 
qualified prohibition against the commcmcement of 
proceedings by the solr. pending the reference was 
in accordance with the estahilished form of order 
on the client’s application witliin one month from 
delivery & the order could not be set aside for 
irregularity, but liaving regard to the uncon- 
tradicted evidence that the client was using it for 
the purpose of delay, the ct., under its inherent 
jurisdiction to prevent abuse of its orders, was 
entitled to duect, as it did, that unless the client 
obtained an appointment to tax within fourteen 
days the order should bo discharged. — Re Plum- 
mer, [1917] 2 Ch. 432 ; 86 L. J. Ch. 702 ; 117 L. T. 
661 ; 61 Sol. Jo. 691. 

2239. When costs disallowed — Frivolous objec- 
tion.] — In obtaining the common order for taxa- 
tion the grounds of the application should be truly 
stated, <fc if they are inaccurately stated the 
common order will be discharged. 

Hence, where A. agreed to let premises to B., & B. 
agreed to pay all the expenses attending the 
making of the lease, C., the solr. employed by A., 
having delivered his bill to B., the latter applied 
for the common order to tax, alleging, among 
other things, that he had employed C., whereas 
it was only in consequence of the agreement that 
C. delivered his bill to B. at all. The ct. dis- 
charged the order for irregularity, but because of 
the frivolous nature of the objection discharged 
it without costs, expressing regret that in that way 



Part VI.-— Remuneration of Solicitors- Costs. 203 


only could its dis^probation be marked. — Re 
Gabriel (1846), 10 Beav. 46 ; 8 L. T. O. S. 182 ; 
60 E. R. 499. 

2240. Delay In application.] — Re Waveijl, 

No. 2262, post. 

2241. When costs granted against solicitor — 
Withdrawal of bill on notice of intention to tax.] — 

Be Wood (1891), 86 Sol. Jo. 127. 

B. Grounds for Discharge. 

(a) In General. 

2242. Order obtained by one joint client.] — 

One of two cxors., although beneficially interested 
in testator’s estate cannot obtain an order for 
taxation of a bill of costs delivered to the cxors. 
jointly. 

A solr. was employed by two persons, A. & B. 
An order of course for taxation was obtained by A. 
alone, on the allegation that the solr. was employed 
by A. It was discharged for irregularity. — Re 
Perkins (1845), 8 Beav. 241 ; 14 L. J. Ch. 108 ; 
4 L. T. O. S. 472 ; 9 Jur. 220 ; .50 E. II. 95. 

2243. .] — Re Cabven, No. 1570, ante. 

2244. Where subsequent order obtained by 

another.] — Re Emanuel (1895), 39 Sol. Jo. 724. 

2246. Misrepresentation in application —As to 
parties employing solicitor.] — Re 1*eiikins, No. 
2242, ante. 

2246. .] — Re Cabrtel, No. 2239, ante. 

2247. As to payment of bill.] — Application 

by residuary legatee, more than twelve months 
after payment for the taxation of a solr.’s bill 
against the exor., refused ; notwitlistanding there 
had been some agreement between tlui legatee & 
solr., & that payment had afterwards been made 
behind the back of the legatee. 

Order for taxation, made upon afiidavit of ser- 
vice, discharged with costs ; the petition having 
misrepresented the case, & the real facts being 
found not to warrant the order. — Ite Bees (1849), 
12 Beav. 25(5 ; 50 E. II. 1059. 

2248. As to delivery of bill.] — Re Abel 

(18(57), 15 W. B. 730. 

2249. -- — -.] — He Bobeutson, No. 1392, 

ante. 

2250. Agreement for payment of bill by lump 
sum.]— /ic Mackrill, No. 2232, ante. 

2251. Order in respect of some of several matters 
— Direction for delivery up of all papers.] — lifter 
the expiration of a month from the delivery of a 
bdl of costs & before the expiration of twelve 
months an order of course may be obtained for its 
taxation . 

A client who had employed a solr. in several 
matters, obtained an order of course for the taxa- 
tion of the costs of one matter only, with a direc- 
tion, that on payment the solr. should deliver all 
the papers belonging to the client. It was dis- 
charged with costs for irregularity. — Re Byrch, 
Holland v. Gwynne (1844), 8 Beav. 124 ; 4 
L. T. O. S. 231 ; 50 E. B. 49. 

Annotations: — Dlstd. lie Stephen, 7'Jx p. Bass (1848), 4 

By. & Can. Cas. 723. FoUd. He Law & Gould (1856), 21 

Beav. 481. Apld. Ex p. Jarman (1877), 4 Ch. 1). 835. 

Distd. Ite Woi-d (1896), 65 L. J. Ch. 595. 

2252. .] — An order for tlie taxation 

of two out of four bills, & the d(divery up of the 

apers, discharged, but without costs, the solr. 
aving attended the taxing master without 
having objected, & not having applied to discharge 
the order until six weeks after notice of it. — Re 
Wavbll (1860), 22 Beav. 634 ; 52 E. R. 1253. 
Annotation : — Distd. Re Word (1896), 65 L. J. Ch. 595. 

2253. .J — A soh*. claimed five bills of costs 

against his client. The client obtained an order 
of course to tax two only. It was discliarged with 


costs. — Be Law & Gould (1856), 21 Beav. 481 ; 
52 E. R. 945. 

Annotation : — Distd. Re Ward (1890), 65 L. J. Ch. 695. 

2254. Payment by way of set-off — Set-off allowed 
after order made.] — In a plaint in the county ct., 
deft, pleaded a set-off for work & labour, etc., as 
an attorney. Before the day of hearing pltf. 
obtained a judge’s order to tax deft.’s bill. The 
judge of the county ct., on the hearing, allowed the 
set-off. This ct. refused to rescind tlie order for 
taxation . — IJx p. (cooper (1854), 14 0. B. 663 ; 
23 L. T. O. S. 80 ; 139 E. B. 273. 

2255. Bankruptcy of solicitor.] — After the 
delivery by a soh*. of his bill of costs, he executed a 
deed, assigning all his property for the benefit of his 
creditors, which became binding on all creditors 
under Bankruptcy Act, 1801 (c. 134). The clients 
afterwards obtained the conmion order for taxa- 
tion against the solr. himself, notwitlistanding 
the deed. ITo thereupon gave them notice of the 
deed, but went in before the taxing master & 
ojipiised the taxation. There w'as a balance due 
from him. 

The ct. allowed the clients to complete the taxa- 
tion, on their undertaking not to proceed person- 
ally against the solr. — Re Baktrum: (1804), 10 
L. T. 313 ; 12 W. B. 099, L. JJ. 

2256: Order obtained against two partners — Bill 
due to one partner — Refusal of client to amend.] — 
C. liad acted as solr. for X., before his bill was 
aid took B. into partnei*ship. X. then paid the 
ill by cheque to the order of C. <fc P., & received 
an acknowledgment in their joint names, but in 
P.'s liand writing. lie then took out an order to 
tax the bill as against C. A- 1*. I'hey then wrote to 
him informing him that C. alone was intorostod in 
tlie bill, & requested him to get the order altered 
so as to be against C. alone, but this he declined 
to do : — Held : the order must bo discharged, G. 
consenting to an order against himself alone. — 
Re CuRNOT & Parkinson (1871), 40 L. J. I3i. 608. 

2257. Petition improperly Indorsed — London 
agents acting for country solicitors.] — Rc Sciioles 
« fc Sons, No. 1 829, mdc. 

2258. Order used for purpose of delay.] — Re 

Plummer, No. 2238, ante. 

(b) Order of Course Obtained where Special Applica- 
tion Necessary. 

2259. General rule — Order discharged.] —If an 

order for taxation of costs is obtained of course in 
a case in which it ought to have been obtained upon 
special application, it will be discharged. — Harris 
V. Start (1838), 4 My. &. Cr. 261 ; 41 E. R. 102, 

L. C. 

Annotation Reid. Holoouibo r. Antrobua (1815), 8 Beav. 

405. 

2260. — .j— jRc Haddelsey (1891), 35 

Sol. Jo. 563. 

2261. -—.\~Rc Still (1892), 30 Sol. Jo. 

843. 

2262. .] — A client obtained an order 

for taxation of his solr.’s bill of costs by presenting 
a petition of course. It appeared subsequently 
that there was a dispute «as to the facts between 
him & his solr. affecting his right to have the 
order : — Held : he ought to have proceeded by 
way of siiecial application. — Re C. (1909), 53 Sol. 
Jo. 610. 

2263. Order of course obtained after payment of 
bill.] — An order of coui'se, obtained by a client for 
the taxation of his solr.’s bill of costs after pay- 
ment thereof, discharged. — Sayer v. Wagstaff 
(1843), 12 L. J. Ch. 496. 

When special application necessary.]— See Sub- 
sect. 2, B., ante. 
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Sect. 5, — Taxation of costs: Sub-sect. U, B. (c) ; 
sub-sect. 10, A.,B., C. I).] 

(c) Suppression of Material Facts. 

2264. Previous reference to arbitration.] — An 
order, obtained ex parte upon motion, discharged, 
on account of the suppression of material facts. 

Order of coui’se for taxation discharged on the 
ground of the suppression of an alleged previous 
reference to arbn., though the fact was disputed. — 
De Feuchi^ires V. Dawes (1843), 11 Boav. 46; 60 
B. K. 733; sub 7iom. Feucheres v. Dawes, 1 
L. T. O. S. 251. 

J7uwtatwns :—Avli. Re Walker (1851), 14 Boav. 227. 
CoBSd. Blchardfl v. Scarborough Market Co. (1853). 17 
Beav. 83. 

2265. Direction by arbitrator as to costs.] — 

The rule, that on aiiplication for orders of course all 
material facts must bo stated, is to be strictly 
adhered to. 

Upon an arbn. between A. & B., A.’s costs were 
directed to be paid by B., & were moderated by 
the arbitrator & paid. A. afterw'ards obtained 
an order of course to tax his solrs.’ bills of costs, 
suppressing these facts. The order was discharged. 
— Re WiNTERBOi'TOM (1851), 15 Boav. 80 ; 51 

E. R. 466. 

2266. Proceedings taken In name of third party — 
Order obtained in respect of mortgage transaction.] 

— A. employed a scjlr. in the matter of a mtge., 
there was a dispute b<‘tween them, whether ho 
was not also liable for the costs of legal proceedings 
taken in the name of a third party. A. obtained 
cx parte at the Bolls an order for taxation : he 
stated, however, the mtge. transaction alone, & 
Bupjiressed the other matters. It was discharged 
on the ground of the suppression. — Re 'SValker 
( 1851), 14 Beav. 227 ; 51 E. R. 274. 

2267. Receipt given by solicitor.]— A solr. con- 
sented to take a less sum than the sum claimed by 
him for his bill of costs, & it was agreed between 
him & his client that same should bo roc<‘ive<i & 
taken in full of all demands, & the solr. gave his 
client a receipt, stating the sum so received to be 
in full of all demands. The client afterwards, but 
within the time allotted by the Act, obtained the 
common order to tax his solr.’s bill, but did not 
state that the receipt had been given by the solr. 

& received by him : — Held : the common order 
could not be .sustained whatever might be the case 
as to a special order, & the common order was 
discharged with costs.— /ie Hunt (1851), 18 L. T. 

O. 8. 82. 


2270. By third party.] — A client of a solr. 

who had acted in certain proceedings on behalf 
of this client & one hundred & twenty-four others 
obtained a common order to tax upon a petition 
of course, which omitted to state material facts, 
including the fact that the solr.’s bill of costs in 
respect of the proceedings had been paid by a 
third party : — Held : the order must be dis- 
charged. — Re S. (1910), 55 Sol. Jo. 127. 

2271. Settlement of account.] — lii Dec. an ac- 
count w^as signed by a client, one item of which 
was the amount of a bill of costs previously 
delivered The balance was paid over a month 
after. Four months afterwards the client, sup- 
pressing the settlement, obtained an order of 
course to lax. It was discharged. — Re Holland 
(1854), 19 Beav. 314 ; 23 L. T. O. 8. 203 ; 2 W. R. 
614 ; 52 E. R. 371. 

2272. Agreement for payment.] — Re Ingle, No. 
1252, ante. 

2273. Agreement to refer to Law Society — Par- 
ticular Item In bill.] — An agreement was made l-o 
pay reasomiblo & proper costs, & a bill of costs 
was delivered. The only real question was 
whether the negotiation fee was properly charge- 
able. It was agreed to refer the question to the 
council of the Law Society, & a case was submitted 
to resps. for apxjroval. Resps. said they would 
have altered the ease by stating that no negotia- 
tion in fact took place, & refused to proceed w'ith 
tlie reference, & obtained th^ common order to 
tax. For appets. it was said that an order of 
course would not have been made if the agreo- 
niont to refer had been disclosed. Resps. said 
that only a spc'cial agreement going to the whole 
bill required to be meutioned, not an agreement 
as to one item oven if such an agreement was in 
fact coni'ludod : — Held : the test was that stated 
in Re Gedt/e, No. 2268, ante : Was the matter 
omitted of sufTicient moment it importance to 
re(|uire grave consideration or discussion ? Only 
matters of real moment & importance require to 
be mentioned, it the fart that at one time the 
parties intended to refer the question to the I^aw 
Society was not such a matter. — Re CoLLYER- 
Brtstow, Russell, Hill & Co., Ex p. Fletcher 
(1899), 81 L. T. 110. 


SuB-SEuT. 10. — Conduct of the Taxation. 
A. In General. 


2268. Previous order for taxation.]— The rule 
upon applications for ex p. orders is the same as 
that upon ex p. ajiplications for injunctions, & in 
both cases the suppression of a material fact is 
fatal to the oi’der. 

An order of course for taxation discharged, on 
the ground of the sujipression of the fact that there 
had been a previous order of the Q. B. for taxation, 
upon terms which had not been complied with, & 
a subsequent application to the Exchequer for 
taxation, which had been refused. — Re Oedye 
(1852), 15 B(‘av. 254 ; 21 L. J. Ch. 430 ; 19 L. T. 
O. S. 359 ; 51 E. R. 535. 

Consd. Rc CoUyer-Bristow, Russell, Hill, 

Ejj), Ilctchei (1839), 81 L. T. 110. 

2269. Payment— Of one of two bills,]— An order 

obtained for the taxation of two 
bills of costs. One had been paid, & the fact had 
been suppressed. The ct. discharged the order 
alti^ethev.—Rc Hinton (1852), 15 Beav. 192 ; 51 
il/. R. 510. 


2274. Place of taxation— Master’s office.] — The 

nia.ster’s office Is the proper place for taxation of 
a bill of costs. — Bricknaij. v. Stanford (1838), 2 
Jur. 1010. 

2275. Effect of stay of windlng-up proceedings — 
Bills In course of taxation.] — A railway co. was 
ordered to be wound up. A claim was made 
before the master, but not prosecuted. One 
contributory agreed to pay all debts proved before 
the master, Ao thereupon an order was made to 
stay all proceedings under the winding-up order. 
In the same matter two solrs. obtained an order 
for the taxation & payment of their bills of costs. 
The taxation was commenced, & had not concluded 
when the order to stay proceedings was made : — 
Held : (1) claimant was entitled to proceed before 
the master to exhibit such proof as he might be 
able ; (2) the solrs. were entitled to proceed with 
the taxation of their bills of costs- — Re Dover & 
Deal Ry. Co., Cinque Ports, Thanet & Coast 
Junction Co., Clifton’s Case (1854), 5 De 
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c. Day of laxatiou.] -Taxation on Good Friday is not Irregular. — Gillmoue v. Gilbert (1850), 2 All. 60.— CAN. 
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G M. & G. 743 ; sub nom. Re Dover, Deal & 
Cinque Ports By. Co., Ex p. Clifton, Ex p. 
Hook, Ex p. Thompson, 24 L, J. Ch. 83 ; 24 L. T. 
O. 8. 85 ; 3 W. R. 8 ; 43 E. R. 1059. 

2276 . Order not made In suit or matter — 
Applications made to Master of Rolls.] — Whon 
the common order for taxation has been obtained, 
not made in a suit or matter, but under Solicitors 
Act, all special applications connected therewith 
must be made to the Master of the Rolls, even 
though the Chancery proceedings in respect of 
winch the order has been made may have; been 
depending in some other branch of the ct., & 
orders may have been made therein. — Re Belt, 
(1864), 2 Hem. M. 501 ; 4 New Rep. 497 ; 10 
L. T. 781 ; 12 W. R. 1076 ; 71 E. R. 558. 

B. Taxing Officers. 

Sec, nenr, B. S. C., Ord. 35, rr. 4, 6a. 

2277 . District registrar — Administration action.] 

- — ^’ho ct. will not, except under very special 
circumstances, direct the costs of an action com- 
menced in a district registry to be taxed tdherwise 
than by the taxing master in London. — Day v. 
Whittaker (1877), 6 Ch. D. 734 ; 46 L. J. Ch. 
680 ; 36 L. T. (>83 ; 25 W. R. 767. 
jinnoMiot) : — Apld. lie Wilson. Wllhon v. Alltroo (1884), 
27 Eh. 1). 212. 

2278. • — .] — In Supreme Court Funds 

Rules, 1884, rr. 11 12, the w'ords “ t .axing 

f)fficer ” must betaken in connection with R. S. C., 
Ord. 65, r. 27 (43), so as to make it equivalent to 
“ district' registrar ” where the ct. has ord<‘red 
taxation to be made by that officer. 

Notwith-standing the wording of R. S. C., Ord. 
65, r. 4, the ct. will not, except under very special 
circumstances, direct the costs of administration 
actions, though commenced, & prosecu(«‘d in a 
district registry, to be taxed otherwise by the tax- 
ing master in London. 

But the Paymaster General is bound to act on 
the disti'ict registrar’s certificate of taxation where 
the ct. has, in the exercise of its discretion, directed 
taxation in the district registi-y. — Re Wilson, 
Wir.soN V. Ali.tree (1884), 27 Ch. 1). 242; .53 
L. .1. Ch, 989 ; 32 W. R. 897. 

2279. Duty of Paymaster General.] — Rc 

Wilson, \^4LsoN v. Alltrisr, No. 2278, ante. 

2280. Non-contentlous business.] — Ajipli- 

cation having been made, by C)riginatiug summons 
m the Manclu'ster District registry, before the 
amendment in July, 1910, of Order 35, r. 6 a, to a 
judge of the K.B. Div. sitting at Manchest'Orfor an 
order referring a bill of costs of a solr. for non-con- 
tentious business to the district registrar for 
taxation : — Held : “ tlio proper oflicer ” to tax 

the bill within Solicitors Act, 1843 (c. 73), s. 37, 
was not the district registrar, but a master of the 
Supreme Ct. — S tead v. Smith, [1911] A. C. 688 ; 
81 L. J. K. B. 68 ; 105 L, T. 120 ; 55 Sol. Jo. 616, 
H. L. 

2281 . Registrar of county court.] —T olputt 
(H.) & Co., Ltd, v. Mole, No. 2848, post. 

C. The Application to Tax. 

See R. S. C., Ord. 65, r. 19 d. 

2282 . Sufllclency of notice — Effect of Insufllclent 
notice.] — A cognovit, datod Nov. 3, by which £5 
was to be paid on Nov. 5, & the residue of pltf.'s 
demand at stated periods, pitf. being at liberty to 
sign judgment & issue execution for the whole 
upon any default, was signed by two d(!fts., W. 1 


& J., on Nov. 3, & by other deft., I., on Nov, 7. 
On Nov. 7, the first instalment was paid to pltf.’s 
attorney’s clerk, who had no authority to receive 
it ; & subsequently, on that day, judgment was 
signed ; on Nov. 8, notice was given to tax costs on 
Nov. 9, wliich, at the request of one of defts. 
w^as postponed till Nov. 10. On the morning of 
Novl 10, defls.’ attoraey received a notice to 
atb'ud the taxation of costs at two o’clock that 
day ; lie did not attend, th<i costs were taxed 
in this absence: — Held: the judgment was 
regidar, the execution of I,, on Nov. 7, related back 
to Nov. 3 ; the acceptance of the instalment by 
t lie clerk without authority did not waive the de- 
fault , 6c it was unnecessary under the circumstances, 
to give a full day’s notice to tax costs on Nov. 10. 

Qn. : wiiether the omission to give one day’s 
notice to tax costs rcmdcis a judgment for debt 
<fe costs irregular. — Perry v. Tekner (1831), 2 
Or. & J. 89; 1 Dowl. 300 ; 2 Tyr. 128 ; 1 L. .L Ex. 
13. 

Amuylalion : — Apld. Lloyd Kent (18:U’,). T) Dowl. 12r). 

2283. .] — Although deft, may have 

appeared in an action 6c i>ltf. taxes his costs with- 
out gi\ung notice of taxation that is not an irregu- 
larity suflicient to induce the ct. to sot aside a 
judgment 6c subsequent x’rocecdings. — Lloyd v. 
Kent (1836), 5 Dowl. 125 ; 2 liar. 6c W. 130. 
Avvoiationn : — Distd. Wolcdi v. Vickery (184r>), 15 kl. & W, 

51). Retd. Ha%\kln8t'. Hassell (1844), 13 L. J. Ex, 341. 

2284. .] — A notice of continuance given on 

Saturday evening to attend & procc(>d with the 
( axal ion at twelve o’clock on the following Monday 
at Westminster, was hold sulTieient.— Blake v. 
Warren (1810), 6 M. it W. 151 ; 9 L. J. Ex. 136 ; 

1 Jur. 27 ; 151 E. R. 360. 

2285. .]— AV Hill, No. 2363, post. 

2286. Failure to notify client -Subsequent noti- 
fication & re-taxatlon — Right of client to set-up 
irregularity.] — On July 21, the master proceeded, 
ex p., in a taxation in the absence; of the client, 
wJio liad not been served wit h a warrant to proceed 
on that day. A warrant was afteiwards regularly 
served for July 31, subscribi'd “ to complete the 
taxation.” ’Vhc client did not attend ; but, the 
masl-er being informed of the former irri'gularity, 
ret axed so much of tin* bills as had been taxed on 
July 21 : — Held : the client not having attended 
the warrant of .July 31, could not set iqi the irregii- 
larity of July 21 . —Re Mouihlyan (1818), 11 Beav. 
48 ; 50 E. R. 734. 

2287. Duty of solicitor to attend when matter 
called on.] — Greoory’s Case (1822), 1 L. .7. O. S. 
K. B. 5. 

D. Proceedings at Taxation. 

2288. Several bills— Collective or separate taxa- 
tion.] — Re Pi:a(’H, No. 1924, ante. 

2289. -”.J — DEVH5REUX V. White Co. 

(1896), 13 T. L. R. 52 ; 4 I Sol. Jo. 67, C. A. 

2290. — .] — A soil’, delivered on the 

same day a cash account accomxiamed by seven 
bills of costa, amounting in all to £260, in respect 
of which he received £210 on account, leaving a 
balance of £50 duo to liim. The solr. afterwards 
wrote stating tliat he did not intend to claim pay- 
ment of this balance. The clients then obtained 
#n order of course to tax one of the bills delivered. 
Tlieir solr. subsequently wrote to the solr. saying 
that the other bills were agreed to, & there was 
not any dispute wuth regard to them : — Held : 
the seven bills were sejiarate bills, 6c not one bill 
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d. Necessity for notice.] — Notice of taxation of a bill of costs must be given to the party primarily liable for payment 
of such bill. — Allen v. British Souni African Asfhaltk Co. (Liquipatouh of) (19(56), 23 S. C. 420, — S. AF. 
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Sect, 5. — Taxation of costs: Suh-scct. 10, D. & E. 
(a), jb), (c) & id),] 

for the purposes of taxation, & the client had a 
right to tax any one of them . — lie Wabd, [1896] 
2 Ch. 31 ; 05 L. J. Ch. 595 ; 74 L. T. 667 ; 44 
W. R. 481 ; 40 Sol. Jo. 601, O. A. 

2291. Charge of lump sum — Particulars of Items 
— Aggregate of Items limited to lump sum.] — 
solr., who has included in his bill of costs a lumi) 
or gross sum, may on taxation before the master 
supply a detailed statement showing how the sum 
is made up & the master may allow such of the 
items contained in the detailed statement as 
are proper, not exceeding in the aggregate the 
gross sum originally charged ; but the master 
can in no case allow more than the original amount. 
— lie TiLLEARD (1863), 3 De G. J. & Sm. 619 ; 
32 L. J. Ch. 765 ; 8 L. T. 687 ; 27 J. P. 436 ; 11 
W. R. 764 ; 46 B. R. 736, L. JJ. 

AnnoUiHona • — Apprvd. PusBell & Scott (1886). 55 L. T. 

71. Apld. Parker v. Blciikliom, NewbouJd v. MalKvard 
(1888), 59 L. T. 006 ; Be HoUard & BewcH, [1896] 2 (9i. 
229. Refd. Re Iloreford & South Wales WaKfron & 
Euglneering Co., Hoad & Walter’s Claim (1876), 4C> 
h. J. Ch. 401 ; lie Rotherham Alum & Chemical Co. 
(1883), 53 li. J. Ch. 290 ; Rc Skeprness & St. l<eonard’s 
Tram. Co., Exp. IJanly (1889), 58 L. .1. Ch. 7.37. 

2292. — . ) — Solrs. liaving brought 

in, under an order for taxation a bill of costs 
containing an item in a lump sum of £1,600 for the 
costs, charges <fc expenses of an action it was lield 
that the agreement to pay this sum was invalid, 
because it wa.s not- in writing : — Held : they w<*rc 
entitled to bring in for taxation a bill containing 
the particidars of these chargi'S, so long as the 
charges did not exceed £1 ,000. — lie Russell, Son 
& Scoot (1880), 55 L. T. 71 ; 2 T. L. R. 508, L. JJ. 
Annotaiion :■ — Apld. Re Hellurd Beues, [1896] 2 Ch. 229 

E. Pou'crs and Duties of Tax-ing Master. 

(a) In General. 

2293. Duty to adhere to rules.] — In taxing costs, 
the master should adhere strictly to established 
rules, without reference to the hardshij) of any 
particular case. — Rivis v. Watson (1840), 9 Ju J. 
Ex. 100 ; 4 Jur. 28 ; sub nom. Rivus r, Hati'on, 
8 Dowl. 101. 

Annotation ; — Refd. Cooper v. BoleR (18G0), 5 H. & N. 188. 

2294. Power to consider propriety of Items — 
Apart from amount charged.] — Wtiero tliere is 
the common order to tax a hill, as between 
attorney & client, or attorney & agent, & no 
reservation of the question of retainer or liability, 
the master has, nevertheless, jiu-isdiction to 
consider whether any item is a proper item of 
charge, & is not conflued merely to tlie question 
of amount. Tf the agent, having attended a ca.se 
as a w'ltness, has eiiaiged for his attendance .some- 


thing beyond the ordinary charge of a witness, the 
master will be justified in djsallo\dng such extra 
charge, unless there is some special contract to 
pay a reasonable remuneration, in which case it 
will be for the master to say what is reasonable. — 
SoLLEBY V. Flewker (1857), 27 L. J. Ex. 11. 

2296. Duty to have regard to special agreement — 
To charge out-of-pocket expenses.] — Upon an 
order of reference to the master to tax a bill of 
costs & report what was due, with liberty to state 
special circumstances, the master is at liberty to 
take into consideration an agreement which was 
stated in the petition to have been made between 
the solr. & client, that the soli', should charge 
costs out of pocket only, though such agreement 
was not referred to in the order .^ — lie Southall, 
Ex p. Southall (1839), 4 Deac. 99 ; Mont. & Ch. 
656 ; 3 Jur. 1177, Ct. of R. 

Annotation : — Consd. Re BilUnton, Ex p. BiUlnton (1840), 

10 L. J. Bey. 13. 

2296. .] — lie PmLP, No. 1278, ante. 

2297. ^.J — Leachman v. Manser (1851), 17 

L. T. O. S. 143. 

2298. Agreement Impeached by client.] — 

Re Prape, Ex p. Rerrett, No. 1224, ante. 

2299. Cash account.”] — Rc Templeton 

& (^ox, No. 1279, ante. 

2300. Duty to scrutinise bill — Where taxation 
ex parte.] — Rc James (Frank) & Sons, [1903] 
W. N. 99. 

Annotations: — Distd. Rc Evans, [1905] 1 Ch. 290; Re 

I’orter, Amphlott & Jones, [1912] 2 Ch. 98. 

2301. Right to go behind order lor costs — Divi- 
sion of costs of separate issues.] — On the taxation 
pltfs. claimed that the taxing master should tax 
their costs of the issue on which they had succeeded, 
& allow them. The taxing master refused, & on 
a summons t-o vary, the ju(ige held that the taxing 
master w^as not debarred by the order of the Ct. of 
Appeal from taxing t hese costs : — Held : the taxing 
master iiad no jurisdiction to go beliind the order 
& divide the costs of separate issues where no 
direction as to the co.stB of such issues had been 
given by the order of the ct. — Ingram & Royle, 
Ltd. V. Services Maritimes du TbEpgrt, Ltd., 
[1914] 3 K. B. 28; 83 L. J. K. B. 1128; 110 
L. T. 907 ; 12 Asp. M. L. (!. 493, C. A. 

Antwlalions :~-CoaBd, Bunh v. Rogers, [11)15] 1 K. B. 707. 

Refd. Hobson r. Lenp, [1914] 3KB 1245 ; Reid, Hewitt 

V. Jo8cph, [1918] A. O. 717. 

(5) Discretion of Master. 

2302. As to reception of evidence.] — Scougait 
V. (’ampbeu,, No. 2146, ante. 

2303. — .] - Re Steadman, No. 2319, post. 

2304. As to items of costs.] -(treat discretion 
is allowed t-o the taxing master as t-o the items of 
the costs of taxation . — Re Burchell (1849), 11 


PART VI. SECT. 5, SUB-SECT. 10, — 
E. (a). 

e. Right to examine affidavit of 
dislnirscrnints.] — 1’bo master may 
fxamlno into the truth of an 
affldaArit of disbursements for wit- 
nesses’ expenses, etc., or counsel’s 
receipt for fees— DoK d BotiLTON e. 
SwUTZKU (1819), 1 V. L. Cb. 83— CAN. 

f. I’oMcr to order particnlars of 
charges — Where details of service given 
but charged m lump sunt.}~Re SoLK'i- 
TOKH, [1926] 2 D. E. R.142; 58 0,L. R. 
389.-~CAN. 

g. Duty to examine each item — 
Notunthstandiny agreement to tax at face 
amxmnt.\ — It is the taxing master’s 
duty to examine each Item of a bill of 
costs submitted for taxation, notwith- 
standing the existence of an agreement 
to have the bill taxed at tho face 
amount. — L cbbkrs & Canibujh v. 
Daw, [1907] T. S. 495.— S. AF. 


PART VI. SECT. 6, SUB-SECT. 10.— 
E. (b). 

2304 1. As to itcni-s of costs.]— Solr. 
& client taxations are distinet from 
Iiarty Sc party taxations, both as to 
the scope of tho inquiry & as to the 
powers of the officer to whom tho 
reference Is made, in regard to the 
allowance of items.— /i(e Macaway 
(1897), 17 P. R. 461 ; 18 P. R. 184.— 
CAN. 

2304 9. .]#-7fe Jamkh, Re Ohay 

(1888), 6 N. Z. L. R. 348.— N.Z. 

h. Dweretion to increase or di- 

mmish scheduled charges.] — Re Attor- 
NKTs (1876), 20 C. P. 495.— CAN. 

j. .] — Re SoueiTon 

(1920), 47 O. L. R. 522 ; 18 U. W. N. 
225.- CAN. 

k. — — ,] — RoYAi. Trust Co. 

V. Bonsall, [1926] 3 D. L. R. 141 ; 
[1925] 2 W. W. R. 103 ; 19 .Sask. L. R. 


l. .] — The taxing master in 

“ an extraordinary case ” has power 
to diiuimsh or increase any charges 
prescribed In tho schedule.— Re Martin, 
Exj). ALEXANPliK, [1919] 1 I. 11. 440. — 
IR. 

m. AUmmnee of in- 

creased counsel fee.] — A taxing officer 
has no discretion to allow an increased 
counsel fee with brief at tho trial, 
where the action cannot he said to be 
of a special & important character, 
nor to allow a fee for advising on 
evidence. — Re Robinson (1895), 16 
I’. R, 423.— CAN. 

n. Allowance per diem to 

arbitrators <&" counsel. ] — Held ; the 
amount to bo allowed per diem to 
arbitrators & counsel was a matter 
peculiarly within the provlnoo of the 
taxing officer, &c his decision should not 
bo Interfered with, — lit Hilltari) Sc 
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Beav. 596 ; 60 E. B. 917 ; on appeal (1861), 21 
L J. Ch. 236, L. JJ. ; subsequent proceedings 
(1853), 22 L. T. O. S. 109, L. 0. & L. JJ. 

2305. To assess lump sum in lieu of taxation.] — 
The discretion given to taxing officers by R. S. C., 
Ord. 65, r 27 (38 a), to assess a lump sum for costs 
in lieu of taxation, is a very delicate one, to be 
exercised judicially & only when special circum- 
stances justify that coimse, & then only on evi- 
dence ; & if a taxing officer proceeds under the 
sub-rule, it is his duty to state in his certificate 
that he has assessed under the sub-rule, & to give 
his reasons for doing so. 

A taxing officer stated in his certificate that he 
liad taxed a bill of costs at a certain figure, but he 
liad in fact proceeded under the sub-rule & liad 
assessed a lump sum for costs in lieu of taxation. 
On summons to review without carrying in objec- 
tions : — Held : the taxing officer had proceeded 
on a wrong principle, & the bill of costs must go 
back for taxation . — Re .Tohnwton, Mili.8 v. 
Johnston, [190J] 1 Ch. 132 ; 73 L. J. Ch. 17 ; 89 
L. T. 497. 

Annotatwri'i : — Expld. Tit' Ooniin on wealth Oil Corpu.. Pear- 

Hon V. Same Co., [1917] 1 Ch. 404. Refd. lit’ ShllHOn, 

Coode, [1904] 1 Ch. 8:i7. 

2306. Meaning of “ other cause.”] — 

11. 8. C., 1883, as to the costs of preparing & send- 
ing out notices, do not, expressly or by analogy, 
apply to (a) notices of judgment in a debenture- 
holders’ action, or (b) notices of meetings of 
creditors members of a co. to agree t-o an arrange- 
ment under (Companies ((Consolidation) Act, 1908 
(c. 69), s. 120. 

In the case of the notices of judgment & of meet- 
ing.s aforesaid the taxing master may, under 
B. 8. (]., Crd 65, r. 27 (38a), as.scss the costs 
(hereof at gross sums, & in tliat sub-mle the 
words “ other cause ” are not to be read as ejusdein 
generis with those matters which are expre.ssly 
mentioned in the sub-rule, but the taxing master 
may act on the sub-rule m cases where no mis- 
conduct or negligence on the part of the solrs. 
whose co.sts are being taxed is imputed.— -/ic 
(’oMj\ioNWEAT/ni Oil (Jorpn., Ltd., Pearson v. 
Commonwealth Oil Corpn., Ltd., [1917] 1 (ffi. 
404 ; 86 L. .1. Vh. 348 ; 1 16 L. T. 402 ; 61 Sol. ,To. 
315. 

Annotation ; — Consd. lie Wyatt’s Appln., [1918] 2 Ch. 29.'1. 

Whether court will review exercise of discretion.] 
—See Nos. 2371-2374, post. 

(c) Parlies. 

See B. S. C., Ord. 66 r. 27 (27). 

2307. General rule — Discretion of taxing master.] 

— It is in the discretion of the taxing master to 
determine the proper parties to attend taxation of 
costs ; & the taxing master having excluded a 
party on the ground of want of separate interest, 
the ct. refused to disturb the decision. — 8tahl- 
BCHMiDT IK Lett (1861), 7 Jur, N. 8. 1271 ; 9 
W. R. 830. 

Annotation: — Apld. He Salrnood, Pydon i\ Willliuiih (190r»), 

22 T. L. R. KJl. 

2308. .]— An order was made in an 

administration action that the costs of pltf. & of 
dofts. should be taxed as between solr. & client &• 


bo paid out of testator’s estate. One of defts. was 
an infant, who appeared by her guardian ad litem. 
After the order for taxation the infant came of 
age & changed lier solrs. The taxing master 
thereupon directed that the guardian ad litem 
should attend before him by his solrs. upon the 
taxation t — Held : tJie master had a discretion 
under order B. 8. C., Ord. 65, r. 27 (27), to make 
the order, & the ct. would not interfere. — Re 
8AIJUOND, Bydon V. WiLiJAMs (1905), 22 T. L. K. 
161. 

2309. Personal representative of deceased party.] 

— On the hearing of a cause the bill was dismissed 
with costs as against defts., such costs to be 
taxed, &, when taxed, to be ijaid by jiltfs. Before 
the costs were taxed one of pltfs. died : the master 
proco<}ded with the taxation, & made his certifi- 
cate, notwithstanding the surviving pltfs. objected 
to the taxation on the ground that the suit was 
abated. On the application to quash the certi- 
ficate : — Held : the proceedings were regular. — - 
Meredyth V. nuoHKS (1829), 3 Y. & J. 188; 
148 E. R. 1146, Ex. Ch. 

Annotation: — Apld. Aspden v. Soddon, [1877] W. N. 207. 

2310. .] — Aspden v. 8eddon, [1877] W. N. 

207. 

2311. Guardian ad litem of infant.] — Re Sal- 
MOND, Bydon v. Wh.liams, No. 2308, ante. 

Bankruptcy — Official receiver.] — See Bank- 
RUiTOY, Vol. IV., pp. 198, 199, Nos. 1829, 1835. 

- — Trustee.] — Sec Bankruptcy, Vol. IV., p. 

217, Nos. 2025-2027. 

- Bankrupt.! — See Bankruptcy, Vol. IV., 

p. 233, No. 2184. 

(d) Evidence. 

See B. 8. C.. Ord. 65, r. 27 (25). 

Discretion of master.] — See Sub-sect. 10. E. (6), 
ante. 

2312. Cross - examination — Of solicitor.] — A 

solr. may be cross-examined on an affidavit made 
by him in support of a bill of costs under a common 
order for taxntion, it is the duty of the examiners 
to take such examination. — Re Flux, Argles & 
Rawlins (1874), 44 L. J. t^h. 375. 

2313. Of client — By solicitor.] — Brown v. 

Great Western By. Uo. (1887), 3 T. L. R. 582, 
D. C. 

2314. — — .]-— On a taxation between 

solr. & client, the master, after perusing an affi- 
davit of the soil*. & an affidavit of the client 
denying the farts, refused to allow IJio solr. to 
submit an affidavit in reply, or to cross-examine 
the client : — Held : under such circumstances, the 
master should allow further evidence, &. should 
take rivd voce evidence under the powers given 
him by B. 8. (\, Ord. 65, r. 27, (25). — Re Evans, 
Ex p. Brown (1887), 35 W. R. 546, D. C. 

2315. Attendance of witnesses before master — 
Whether court will compel.] — The ct. will not 
compel the attendance of a witness before the 
prothonotary to enable him to tax a bill of costs 
arising in this ct., referred to him for that purpose 
by a master in Chancery. — 1*rotheroe v. Thomas 
(1819), 8 Taunt. 670 ; 3 Moore, 0. P. 3 ; 129 E. R. 
,544. 


Royal Insurance Co. (1887), 12 P. R. 
285.— can. 


2805 1. To assess lump sum in li^u o 
Ration.] — Pc Johnston (1901), 2: 
C. h. T. 6G1 ; 22 C. L, T. 24 : O. L. R 


2305 ii. .] — Under an order for 

the taxation of an Itemised bill of costs 
f®“*4erod, the taxing officer must tax 
the bill, pass upon each Item ; he has 
no power, acting under the order, to 


allow a hulk snin . — Re SOMciToas 
(1919), 44 O. L. R. 273 ; 15 O. W. N. 
205.— CAN. 

PART VI. SECT. 5, SUB-SECT. 10.— 
E. (o). 


2307 i. Oeiwral rule — Discretion of 
taring master .] — The taxing officer has 
a discretion as to the atteudanoo of 



lightly lnt.erferod with. — C latucb v. 
Union Fire Ins. Co., Gaston’s Case 
(1884), 10 P. R. 339.— CAN. 

o. Parties icith interest.] — G.u.L 
r. Coiains (1888), 12 P. R. 413. — CAN. 

PART VI. SECT. 5, SUB-SECT. 10.— 
E. (d). 

p. Affidavits — Showing nature of 
work done.] — Re Richardson, 3 Ch. Ch. 

144,— CAN. 
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Sect. 5. — Taxation of costs: Sub-sect. 10, E. (d), 
(e) <& 

2816. -.] — The ot. has no power to 

compel a person to appear & give evidence before 
the master on taxation. — M‘Dottgall v. Nicholls 
(1835), 1 nar. & W. 341. 

.] — Sec, now, R. S. C., Ord. 65, r. 27 (25). 

2317. Whether power to order shorthand 

note.] — On a taxation of a solr.’s bill of great com- 
plexity, it became necessary to examine witnesses 
orally before the taxing master, who, before the 
examination, stated liis opinion to be tliat a short- 
hand WTit-er ought to be employed. Neither party 
objected ; each employed a shorthand writer, & 
the taxing master stated that he should rely on 
the notes. More t han one-sixth having been taxed 
off, he allowed against the solr. half the costs of 
the shorthand notes of the o\’idence, on the ground 
that the parties ought to liave employed one short- 
hand writer. The solr. objected to the allowance 
of any part of the expense of the shorthand notes : 
— Held : neither a judge nor taxing master has 
jurisdiction to ordei* a siiorthand note of evidence 
to be taken, but as neither jiarty had objected to 
having it taken, but had acceded to tlie taxing 
master’s view, tJie allowance to the successful 
party of the same costs as if they had agiv'cd on 
one shorthand wi'iter ought not to bo disturbed. — 
Jie Hii.u^^auy & Tavloh (ISH7), 36 Ch. 1). 202 ; 
56 L. J. (h. 758 ; 5(i L. 807 ; 35 W. R. 705 ; 
3 T. L. R. 042, C. A. 

2318. Affidavits — Admissibility — Affidavit by 
solicitor.]— ; wdiether the atlidavit of a solr. 
is admissible as evidence before th<* master in 
support of his bill of costs. — IIkjks v. Keate 
(1839), 3 Jut. 1024. 

2319. Affidavit by client — Discretion 

of master.] — On the taxation of an attorney’s bill 
of costs, with liberty for the client to dispute the 
retainer, the master may, on the investigation, 
receive the aflidavit of the client upon the subject, 
or not, just as the master jileases. — He Steadman 
(1849), 14 L. T. O. S. 205. 

2320. Disputing retainer or 

showing special agreement as to charges.] — The 
master has no power upon taxatit)n to receive; 
affidavits disputing the retainer, or to show any 
special agi’eement as to charges. — yuuTHEE v. 
Hope (1853), 21 L. T. O. S. 95. 

2321. — Contradicting affidavits by solicitor & 
client — Duty of master — To allow further evidence.] 
— Be Evans, Ex jj. Brown, No. 2314, ante. 

(e) Taking Accounts between Parties. 

See R. S. 0., Ord. 27, r. 27 (27), (28). 

2322. Confined to accounts relating to bill — 
Whether general account between parties allowed.] 

— Russel v. Buchanan, No. 2391, post. 

2323. .]—(!) Under the common 

order for the taxation of costs, the mast<T is not 
auUiorised to take an account of i^ecuniary mat l^rs 
between the parties, which are foreign to the bill 
of costs ; but sccus where; moneys ai’e paid by the 
client on account of the bill of costs, or where by 
agreement between the soh\ & client, the moneys 
which come to the hands of the solr. are to be 
applicable to the i»ayment of the bill of costs. 

(2) Under the common order, the master is not 
authorised to allow interest on the balances of 
moneys of the client from time to tmie in the 
hands of the solr., though such appears to have 
been the agreement between the parties. — Jones 


V. James (1839), 1 Beav. 307 ; 3 Jur. 310 ; 48 
E. R. 968. 

Annotations: — As to (1) Consd. Cooper v. Ewart (1847), 2 
Ph 362 ; Klnff v. Savory (1856), 8 De G. M. & G. 311. 
Reid. Re Le BraRSoar & Oakloy, [1890] 2 Ch. 487. As 
to (2) Refd. Harvoy r. Mayhew (1853), 2 W. II. 128. 

2324. ——.] — Smith, No. 1637, ante. 

2325. — — .] — Where the taxing master 

has received no special directions from the ct. in 
regard to payments made by a client to his solr., 
it is liis duty to confine himself to simple payments 
plainly proved to liave been made on account of 
the bill of costs. 

In a.scertaining what is due on bills of costs, & 
in tlic consideration of what payments have been 
made on account of them, questions of law & fa(J 
of considcT-able difficulty may incidentally arise, & 
may possibly justify & require discussion & deter- 
mination, ev^en in the jurisdiction exercised by 
the ct. on iietitions for taxation. — Be Smith, Ex p. 
Husband (1840), 9 Beav. 182 ; 15 L. J. Oh. 238 ; 
7 L. T. O. S. 79 ; 50 E. R. 313 ; sub nom. UuSBAND 
r>. Smith, 1 New Pract. Cas. 413, 

Annotations: — Refd. Cooper r. Ewart. (1847), 2 Pli. 302; 
HtctLiuan r. (Collett (18,54), 24 L. J. C)li. 113 , Re JiO Bras- 
Bcur A Oakloy, [1890] 2 Ch. 487. 

2326. .] — Under the common order 

for taxing a solr.’s bill f.hc master ought to take an 
account of sums received by tlio solr. for his client, 
in the character of soh*., &, wluch are connected 
with the items of the bill. But tlie master ought 
not to take, under that order, a general account 
betwo(>n the parties. — UoopEit v. Ewart (1847), 2 
Ph. 302 ; 15 Sim. .504 ; 10 L. .F. (di. 417 ; 9 L. T. 
O. S. 511 ; 41 E. lU [»83, L. U. 

Annotation — Refd. Rt JjO BraBseur & Oakley, [1896] 2 
t:h. 487. 

2327. .] — A soil'., who was in the habit 

of lending out money for lus clients & receiving 
the interest tliereon, canu; to a sdllejnent with a 
client some years before luu* (h'ath, on wliich 
occashm a ])articular sum was found duo from 
lum, wliich was duly credited to the client ; no 
quesiion was afterwards raised as to tlie correct- 
ness of this settlement, nor was there ever any 
oUht afterwards. Bc'tweon the date of the settle- 
ment A. the time of th(' death of t he client various 
sums accrued due in respect c)f interest on the 
moneys so lent out, & in respect of wliich, though 
not received in the lifetime of the client , advances 
W(‘re made to luu’ by the solr. as if they were. 
Afb'r her tleatli, lier exor. retained the solr. in the 
matter of the executorship, tlie sum outstand- 
ing was iiaid to him, witli a.ll ari'cars of interest, 
by the solr., w’iio also made out a cash account, 
showing the amount of receipts of the d(*ath of the 
client, but not the payments made to her on ac- 
count of tlie arrears, & taking credit for the bill 
of costs, due to him at her death. Instead of 
opiming a new account tliis account was continued, 
k, the arrears of interest received after the deatli 
was debited against the solr., who still neglected to 
credit himself with tlie payments made to the client. 
On tJio footing of this account, the exor., with the 
knowledge k concurrence of the solr., distributed the 
i-esidue of the estate among the residuary legatees. 
Subsequently the solr. delivered his bill of costs, 
as against tlie exor., & on coming before the taxing 
master, on. an order for taxation, then for the first 
time items of charge were made for the payments 
to the client in her lifetime, k on an objection 
being thereto, time was given to the solr. to ex- 
plain ; but no explanation being given, the taxing 
master disallowed the items, as not proper to be 


PART VI. SECT. 6, SUB-SECT. 10.— E. (e). 

28221. Confined to accovnts rctaiing to bill — Whether general aeemtnt hetvecn parties alloiecd.}- O’Donohoe v. Bkatty 
(1891), 19 S. C. P, 350; 14 P. B. 317.— CAN. 
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introduced into an account against tlio exor., but 
only as against the estate, & the bill of costs against 
the exor. was the only subject-matter of reference. 

He WiiELDON (1847), 2 New Pract. Cas. 333; 

0 L. T. O. S. 200. 

2328. •] — A decree directed a reference 

to the taxing master to tax deft.’s bills of costs, 
8c, a reference to the master in ordinary to take an 
account of all the dealings & transactions between 
pltf. & defts. By a subsequent order made on a 
motion it was directed that, notwithstanding tli(‘. 
decree, both references should go to the taxing 
master : — Held : the order was erroneous, as 
varying the decree in such a manner in which it 
could not be varied upon motion without consent. 
— King v. Saveky (1850), 8 De G. M. & G, 311 ; 
25 L. J. Ch. 504 ; 2 Jur. N. S. 431 ; 4 W. R. 471 ; 
44 E. K. 410, L. J.T. 

2329. i2e Le Brasseur & Oaki.ey, 

No, 2330, post. 

2330. After allocatur.] — (1) The direction 

in tlie common order to tax a solr.’s bill tliat he 
should give credit lor all sums of money by him 
received of or on account of the client must be 
read as including & confined to all moneys which 
the soil', in his character of solr. or agent of the 
client has received for or on account of, or is legally 
or equitably liable to pay over to such client, & 
against which, if sued for by tlie client, the solr. 
could set off his costs wlien taxed. 

(2) Where on the taxation of a bill of costs a 
party objects to the course which the taxing 
master proposes to adopt in the taxation, it is not 
in accordance with the practice that lie should 
at once bring the matte *r bi'fore the ct. on motion, 
lie should allow the taxing master to make liis 
certificate, & tlien carry in his objections to it , 
allow the master to answtir them, 8c upon that 
apply to the ct. to vary the certificate. — He Le 
Brasseur 8c Oakley, LlSOfiJ 2 (Jh. 487 ; 05 L. J. 
Oh. 703 ; 74 L. T. 717 ; 45 VV^ U. 87 ; sub vom. 
He L, 8c O., 40 Sol. Jo. 037, 0. 

^ nnutati()ti<t : — As to (2) Consd. Harbin r. Gordnii, [1914] 

2 K. B. fill. CJcncially, Refd. General ('oiincil of the 

Bar (En«:Iaii(l) r. I. B. Coiur.s , 11907J 1 K. B. 4(52 ; WcUh 

r, Wells, [1914J 1'. 157. 

(/) Where Retainer Disputed. 

2331. Order obtained by solicitor — Whether 
retainer can be disputed.] — On a general reference 
to taxation of an athjrney’s bill, the prothonotary 
cannot take into his consideration the question 
of retainer. — Nelson v. Hlack (1833), 2 Moo. 8c B. 
820. 

2332. — -.] — Where a client obtains the 

common cx j^cirte order for the taxation of a solr.’s 
bill of costs, he cannot dLspute his retainer to the 
extent of the whole of the hill, though he may do 
so in respect of particular items in the bill, the 
practice being to requhe the client on his applica- 
tion for the order to make an admission of the 
retainer ; but where a solr. obtains the common 


ex parte order the client is not bmmd by the 
allegation of retainer contained in the ]^etition, 
& consequently may object to every item in 
the bill on the ground of there having been no 
retainer. Consequently it is no objection to the 
common order when obtained by a solr. that 
he knew that the clients disputed his retainer as 
to the whole bill.— Re Jones (1887), 36 Ch. D. 105 ; 
56 L. J. Ch. 720 ; 57 L. T. 26 ; 35 W. R. 649 ; 
3 T, L. R. 600. 

Annotations • — Consd. Re Hilliard, Ex p. Arthur (1891), 7 

T. L. K. 7 5:L Reid. Re Wmgflold & Blew, [1904 ] 2 Ch. 665. 

2333. .] — Qu. : whether on an order 

for taxation obtained by the solr. under Solicitors 
Act, 1843 (c. 73), s. 37, containing a specific state- 
ment of a retainer in a part icular transaction, it is 
open to the client who chooses to go in under the 
order to disinite such retainer. — He WlNGPlELD & 
Blew, 11004] 2 Ch. 665 ; 73 L. J. Ch. 707 ; 91 
L. T. 783 ; 48 Sol. .To. 700, C. A. 

Annotations: — Retd. Sheppard v. Sheppard, [1905] 1’. 185 ; 

Gilroy v. Gilroy (1914), 58 Sol. Jo. 378. 

2334. Order obtained by client — Right to dispute 
retainer — Whether confined to particular items.] — 

Re Brace Y, No. 2211, ayite. 

2335. — .] — Rc Hair, No. 1728, a/dr. 

2336. — .] — Re Jones, No. 2332, 

ante. 

2337. — — - .] — The question of re- 
tainer can be raised on a common order to tax as 
to particular items or heads, but not as to the 
whole of a bill of costs. 

A bill of costs was divided into general costs &c 
costs relating to a particular matter. On a common 
order to tax ; — Held : the whole of the latter, 
except two small items, having been incurred 
without authority were properly taxed off. — Re 
Herbert (1887), 34 Cli. D. 504 ; 56 L. J. Ch. 719 ; 
56 L. T. 522 ; 35 W. R. 606. 

Annotation : — Refd. Rc Joucs (1887), 36 Ch. D. 105. 

2338. — — .] — A solr. having delivered 

ton bills of costs to a client, the client obtained an 
order to tax the ten bills, the order containing no 
reservation of a right to dispute the solr.’s retainer : 
— Held : it was not open to the client to dispute 
the retainer of the solr. as to one of the bills in toto, 
thougli he could dispute the retainer as to parti- 
cular items m any of the bills. — Re Frape, Ex p. 
Rerrett (No. 2), [1801] 2 Ch. 200 ; 03 L. J. Ch. 
678 ; 71 L, T. 80 ; 42 W. R. 475 ; 38 Sol. Jo. 439 ; 
8 R. 274. 

2339. .] — Certain clients applied 

for 8c obtained an extension of time to carry in a 
bill under a common order to tax costs whicJi had 
been obtained by the solrs., 8c allowed nearly two 
months to elapse after service of the order. They 
then moved to discharge the order on the ground 
that thei'e was no retainer. 

Motion refused. A taxing master lias authority 
to decide the question of retainer in such case upon 
taxation. — Re Graham: 8c Wigley (1908), 52 
Sol. .To. 684. 


PART VI. SECT. 5, SUB-SECT. 10.— 

E. (f). 

2331 i. Order obtained by solirifor — - 
Whether retainer can be dispiiUd ,] — 
Macdonacd V . PlPEIl (1885), 10 P. ll. 
586.— CAN. 

2331 il. .] — lu taxing a 

solicitor & client bill of costs the taxing 
offloor has jurisdiction, as part of the 
taxation, to docido the question of 
retainer with respect to individual 
heads of chorgos when a retainer as 
to one item is admitted. — Re O’U., 
[1924] 3 D. L. R. 630 ; [1924] 2 

W, W. R. 1135 ; 20 Alta. L. R. 522.— 
CAN. 

q. .] — Where one of two 

J. — ^VOL. XLir. 


alleged clicutH, against wlioiu solrs. 
seek to obtain a taxation of cortahi 
bills of costs, disputes the retainer, the 
usual order for taxation should la; 
niado against the unresisting chout, 
such taxation to bo on notice to the 
other, with liberty to him to attend & 
Intervene, & to bo eonclnslvo against 
him as to tho quantum of liability in 
case he is ultimately found llalile in 
the dispute as to the retainer . — Rc 
Macdonald (1895), 16 P. R. 498. — 
CAN. 

r. .] —An attorney can obtain 

an order in taxation of his costa 
although ho knows that his cllont dis- 
putes the retainer as to the whole bill. — 


Rc Mvdkvvji (1908), I. L. R. 33 Bom. 
667.— IND. 

t. Order obtained by client — Right 
to dispute retainer — Rower to order 
production tC* ajfldavxt of documents 
by soltcitor .} — Upon taxation of bills 
of costs rendered by solrs., whore tho 
retainer is disputed & tho taxing 
oflioer Is inquiring as to it, he has power, 
under Rule 757, to direct the solrs. 
not only to produce all documents in 
their custody, possession or power, but 
to make & hlo an affidavit stating that 
the documents produced are aU those 
in their custody, possession or power. — 
Rc SOLTCITORH, [1926] 1 D. L. B. 128 ; 
58 O. L. B. 177. - CAN. 

P 
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SOLICITOES. 


Sect. 6. — Taxation of coats : Sub-sect. 10, E. {g), & 
E.; sub-sect, 11, A., B. & C.} 

(g) Where Negligence Alleged. 

2340. Power of master to inquire into.] — 

Although the master, on taxation, has not juris- 
diction to determine whether acts done by the 
attorney were useful, he may determine what were 
necessary. — Heald v. Halt. (1833), 2 Dowl. 163. 

2341. .] —Upon the petition of the adminis- 

tratrix of an assignee to have two bills of costs 
taxed, having regard to acts of unskilfulness & 
negligence charged against the solr. : & one of the 
bills having been incurred in bkpcy. & the other 
at law ; & an order having been made by a judge 
at law, referring the latter for taxation, but declin- 
ing to refer the former, which had been taxed by 
the comr. : — Held : the costs incurred in bkpcy. 
should be referred for taxation in the ordinary 
way, but the costs at law were not within the juris- 
diction of this ct. for taxation. 

This ct. will not direct the taxing oHicers, in 
taxing a solr.’s bill of costs, to have regard to acts 
of imputed negligence, except, as in the case of 
Re Southall, Ex p. Southall, No. 2295, ante, wiicro 
the bill of costs constituted petitioning creditor’s 
debt. — Re Biujnton, Ex p. Billinton (1840), 10 

L. J. Bey. 13 ; 4 Jur. 1140. 

2342. - - -.] — On taxation of an attorney’s bill, 
the master lias no jurisdiction to disallow items on 
the groimd that in respect of the business to which 
they refer, the attorney was guilty of negligence. 

Where A. & B. delivered a bill in their joint 
names for business done as attorneys, & the master, 
on taxation, disallowed part of the bill, on the 
ground that B. was not a certilicated attorney 
during a portion of the time to which the bill 
referred, the ct,, on allidavit that B.’s name was 
used at the request of friends, but that lie was 
really not a partner with A., allow<vl A. to deliver 
a fresh bill in his own name only for the items so 
disallowed. — Matchett v. I^aekes (1842), 9 

M. & W, 767 ; 11 L. J. Ex. 287 ; 152 E. U. 325. 

.Innotation : — Expld. Re Massey Sc Caroy (1884), 20 Ch. D. 


F. 'The Allocatur. 

See li. B. 0., Ord. 52, r. 26, Ord. 65, r. 27 (17 ), (39). 

2343. Sufficiency.] — (’ole r. Sutherlanii 
(Duke) & Barker (1845), 4 1j. T. O, 8. 355. 

2344. Error in allocatur — Right of party 
aggrieved.] — If there is an error in casting up the 
amount after taxation, & the error is not brought 
under the attention of the master before ho makes 
his allocatur, the party damnified by the error has 
no right liimsolf to set it right, but should apply 
to the judge or the master. — Levy v. Drew (1847), 
2 New Bract. Cas. 394 ; 2 Saund. & C. 142 ; 1() 
L. T. O. 8. 170 ; 12 .Tur. 119. 

2345. Time for making — Extension of time — 
Discretion of master.] — ^’lie common form of order 
for taxation of a bill of costs, when the order is 
made upon the application of the client after the 
expiration of one month but before the expiration 
of twelve months from the delivery of Uie bill, 
provides that the taxing master “ is to make his 
certificate in a month, unless the master shall 


extend the time to enable him to make his certi- 
ficate, or this order is to be of no effect.^’ 

Upon the construction of the order for taxation 
read in conjunction with R. S. 0., Ord. 65, r. 
27 (67), the taxing master had power to grant an 
extension of the time after the expiration of the 
month appointed by the order for the making of 
his certificate. 

The power of the taxing master to extend the 
time under an order in this form ought not to be 
exercised as of course or freely. — Re Macintosh 
& Thomas, [1903] 2 Ch. 394 ; 72 L. J. Ch. 609 ; 
88 L. T. 820 ; 51 W. R. 659 ; 47 Sol. Jo. 604, C. A. 
Annotations : — Retd. K. V. Lowla, [1906] 2 K. B. 307 ; Re 
Plummer, [1917] 2 Ch. 432. 

Right of party to carry In objection— After signing 
allocatur .] — See No. 2368, post. 


Sub-sect. 11. — Review of Taxation. 

A. In General. 

See R. 8. 0., Ord. 65, r. 27 (41), (42). 

2346. Effect of delay.] — An attorney who, in 
his affidavit of increase on taxing costs, represents 
that ho has paid money to witnesses in the cause 
when he has not in fact paid it, though he may 
have taken steps for doing so, or who, without 
I> roller gi'ound, makes statements tending to 
heighten the costs payment to witnes.ses, with 
intent to favour such witnesses or to oppress the 
opposite party, commits an offence for which, on 
a timely application, ho may be punished by the 
ct. But, where the losing party in a cause com- 
plained t liat the adverse attorney has claimed pay- 
ments for the production of maps by witnesses at 
the trial, which maps, it was said, were not in fact 
produced, «fc of a counterpart, produced by a 
witness but not us('d or required ; also for money 
alleged to have been paid by the attorney to a 
witness, whereas such money was not paid till 
long after the affidavit of increase was sworn ; 
but such complaint was not made till nearly a year 
k, a half after the taxation, complainant’s attention 
having been drawn to the subject recently by 
accident : — Held : it was too late, unless upon a 
very strong case, to bring such details before the 
ct. as charges to be answered by an attorney ; & 
a rule to answer matters was refused. — Doe d. 
Mence V. llAULEY (1851 ), 17 Q. B, 571 ; 1 17 E. K. 
1466; sub 7wm, Doe d. Mentz v. Hadley, 18 
L. T. O. 8. 93. 

2347. After compromise of cause -No objection 

taken to Items.] — If, upon taxation of an attorney's 
bill of costs before a ma.ster, a p.arty docs not object 
to certain items expecting the bill to be paid by 
the other side, lie shall not be allowed, aftcir the 
case has been compromised, k he has himself to 
pay the costs so taxed, to come &; say that they 
were improperly allowed. — 1 *ariver Great 

Western Ry. Co. (1852), 20 L. T. O. 8. 52. 

2348. Adjournment to chambers— General ob- 
jection to allocatur of chief clerk — Only some Items 
in dispute.] — On a general objection being taken to 
a Oliief Clerk’s certificate, where some only of the 
items were in dispute the case was adjourned to 


PART VI. SECT. 6, SUB-SECT. 10.— 
E. (g). 

23401. rcncerof master to inqmre into. ] 
— Thomson v. Milliken (18GS), 15 

Gr. 197.— CAN. 

2340 ii. .] — Under t-ho common 

order for ttixutlon of u solr.’a bill 
of costs, O. J. A., P'orm 136, a taxing 
officer liua power to investigate & dis- 
pose of fiuCHiioTiH of carolessncHs, 


impropriety, & uegllgoucc in tho con- 
duct of tbe business to which the bill 
relatOB ; & the f)tflcer’fl certificate is 
conclusive us to all matters ^vlthin Ills 
jurlsdlrtioii. — Millar v. Clink (1887), 
12 P. 11. 155.— CAN. 

PART VI. SECT. 6. SUB-SECT. 10. 

— F. 

a. How far cutwlimire.] — Tho tax- 


ing ofllccr’s allocatur is sufflclout 
proof that tho business charged for 
was done by the solr. — -CL arkb r. 
Union Fire Ins. Co., Gaston's Case 
(1884), 10 P. R. 339.— CAN. 

PART VI. SECT. 5, SUB-SECT. 11.— A. 

b. Liahihly for costs of unsuccess- 
ful motion .] — Where on an application 
for a review of taxalJon of costs, it 



Part VI. — Remuneration of Solicitors — Costs. 


211 


Chambers, & pltf. ordered to furnish a list of the 
items to which he objected. — Maw v. Pearson 
(1863), 3 New Rep. 99. 

2349. Motion to discharge master’s order.] — 

Re Lb Brasseub & Oaklby, No. 2330, ant£. 

B. Review hy Master. 

See R. 8. C., Ord. 65, r. 29 (39), (40). 

2350. Application for review — Time for—Before 
allocatur made.] — An application to review the 
taxation of costs ought not to be made before thi- 
master has made liis allocatur, as he has not, 
until doing so, finally decided what costs he will 
allow. — Sellman V. Boorn (1841), 8 M. & W. 
552 ; 10 L. J. Ex. 433 ; 151 E. R. 1158 ; sid) nom. 
Selwood V. Boorb, 5 Jur. 846. 

Annotation: — Consd. Harbin v. Gordon, [1914] 2 K. B. 
577. 

2361. Not after acceptance of money 

under allocatur.] — Re Marshall, Bx p. Wooler, 
No. 2382, post. 

2352. Allocatur post dated — To avoid mis- 

carriage of Justice.] — Re PuiiBER (1898), 42 Sol. 
Jo. 013, C. A. 

2353. Who may apply — Solicitor of party.] 

— In taxation as between solr. &; client, a solr. or 
a firm of solra. may be entitled to be regarded as 
a “ party ” within K. 8. C., Ord. 65, r. 27 (39), (41), 
& may bo entitled to a review of taxation in his 
or their own interests, as, foi* instance, where lie 
or they have a lien for costs on a fund. — Re 
Cjauke’8 Hettlement (1911), 55 8ol. Jo. 293. 

Review by bankruptcy taxing master— Of taxa- 
tion in county court.] - See Bankhuptoy, Vol. IV., 
p. 218, No. 2033. 

C. Objections. 

See, now, R. S. C., Ord. 65, r. 27 (39). 

2354. Necessity for.] — The ct. will not grant a 
review of taxation upon a ground which was not 
specificallv pi'esented before the master. — IIore 
r. 8axl (1856), 17 C. B. 599 ; 25 L. J. 0. P. 181 ; 
139E, R. 1211. 

2355. “ — . I -At the hearing counsel for pltf. 
took the objection tliat there was no evidence that 
the trustees were liable to their own solr. . . . 
This point was not raised in the written objection ; 
— Tleld : it was too late to take the objection . — Re 
Nation, Nation v. Hamh.ton (1887), 57 L. T. 
648. 

2356. .]— Upon such an application [for 

a review of taxation] it is necessary that the person 
who seeks a review should show that he has taken 
his objections to the taxation when before the 
master (Lord Esher, M.K,). — Shrapnel r. Laing 
(1888), 20 Q. B. I). 334 ; 57 L. .T. Q. B. 195 ; 58 
L. T. 705 ; 36 W. R. 297 ; 4 T. L. K. 241, 0. A. 

Annotations: — Reid. Amon v. Bobbott (1889), 00 L. T. 
9J2 ; IJnska Aiigfartyg'a Akt. v. Brown, Toogood (1891), 

7 T. L. U. 678 ; Wobtacott v. Bovan, [1891] 1 O. B. 774 ; 
Plncott V. Letts (1897), 77 L. T. 100 ; Atlas Metal Co. 
V. MiUor, [1898] 2 Q. B. 600 ; Craske v. Wado (1899), 
80 L. T. 380 ; Fox v. (Jentrad Silkatono Collieries, [1912] 
2 K. B. 597 : Sharpe v. Hog^th (1912), 100 L. T. 13 ; 
Bates V. Gordon Hotels (1913), 82 L. J. K. B. 441 ; 
Christie u. Platt, [1921] 2 K. B. 17 : Wilson v. Walters, 
[1920] 1 K. B. 511 ; Medway Oil & Storage Co. Conti- 
nental Contractors (1928), 45 T. L. R. 20. 

2367. J — An application by a pai*ty to a 

judge under K. S. C., Ord. 65, r. 27 (41), for an 
order for a review of taxation of a bill of costs as 


to any item or part of an item contained therein, 
cannot be entertained unless the party applying 
has first carried in an objection in writing under 
R. 8. C., Ord. 65, r. 27 (39), with respect to each 
such item or part of an item. — Strousbeug v. 
8ANDERS (1889), 38 W. R. 117, 0. A. 

Annotation : — Reid. Bates v. Gordon Hotels (1013), 82 

L. J. IC. B. 441. 

2358. .] — In taxing a bill of costs in an 

action where judgment on a counterclaim had been 
given for pltf. with costs the master disallowed 
the whole of tlie costs incurred by pltf. in meeting 
the counterclaim upon the merits & in detain. 
Pltf. took out a summons to discharge tlie certi- 
ficate of the master on the ground of misconstruction 
of prineijile without having previously carriisd in 
objections to the taxation Held : tliei-e was 
nothing in tliis case to prevent tlie ordinary rule 
as to carrying in objections from aiiplying. — 
CRA8KE V. Wade (1899), 80 L. T. 380, O, A. 

2359. General principle challenged.] — 

R. 8. (I, 1875, (_)rd. 6, rr. 30, 32 [now R. 8. C., 
Ord. 65, r. 27 (39), (41)] apply only where parti- 
cular items are objected to, not where the general 
principle of taxation is challenged. — Sparrow v. 
ITtll (1881), 7 Q. B. 1). 362 ; 50 L. J. Q. B. 410 ; 
44 L. T. 146 ; 29 W. R. 490, I). O. ; on appeal, 
8 Q. B. D. 179, (). A. 

Annotationa : — Apld. lie Castlo (1887), 30 Ch. D. 194. 

Consd. Craske v. Wado (1899), 80 L. T. 380. Reid. 

Harley t). Hunt, [1887] W. N. 181 ; Jeakins v. Jackson, 

[1891] 1 Ch. 89. 

2360. .] — To enable the ct. to enti'rtain 

a summons t-o review a taxing master’s certificate, 
where the ground of objection is to the whole of 
the finding generally, it is not necessaiy that the 
objections raised by the summons to liis finding 
should have been carried in before the signing of 
the certificate ; it. 8. 0., Ord. 65, r. 27 (39), (41) 
being applicable only where particular items are 
objected to. Where under an order for taxation 
of a solr.’s bill of costs & cash account, the taxing 
master found that, in consequence of all accounts 
between the X'd-flif'S having been settled, there 
was nothing to tax, cer(.ifiod accordingly, but 
no objections to the finding were carried in before 
the certificate was signed : — Held : the ct. had 
jurisdiction to entertain a summons to review the 
certificate . — Rc Castle (1887), 36 Ch. 1). 194 ; 
56 L. J. Ch. 753 ; 67 L. T. 76 ; 35 W. R. 621. 
Annotatums : — Reid. Crasko r. Wade (1899), 80 L. T. 380 5 

lie Fletcher & DyHon, [1903] 2 Ch. 688. 

2361. — - — — .] — Rc Johnston, Mills v. 
Johnston, No. 2305, ante. 

2362. Form of— Whether grounds of objection 
need be stated.] — Where a party carries in an 
objection in writing to the certificak* of a taxing 
master under R. 8. C., 1875, Ord. 6, r. 30, 
lie is only bound to state the items to which he 
objects, not the reasons of his objection. — Simmons 
V. Stobkr (1880), 14 Ch. 1). 154 ; 49 L. J. Ch. 121 ; 
42 L. T. 291 ; 28 W. R. 408. 

2363. .] — (1) Objections carried in to 

the taxation of costs should show the ^ound on 
which the items questioned are objected to. 
Objections to the taxation of a bill of costs were 
lodged, & a warrant to consider them was issued on 
Dec. 4. On the same day the solr. who lodged the 
objections received from the taxing master at 
4.30 p.m. a notice that he had appointed 1 o’clock 


appeared that a bill was exorbitant, & 
the Items disallowed by the clerk, with 
trifling exceptions. Illegally charged, 
the attorney applsflng for the rortew 
was ordered to pay the costs of dls- 
ralssing the motion. — Dob v. Dobson 
(1853), 2 All. 531.-— CAN. 


PART VI. SECT. 6. SUB-SECT. 11.— B. 

0 . Application for review — Time 
for.] — Robinson v. England (1906), 
11 0. L. U. 385 : 7 O. W. B. 130.— 
CAN. 

d. Jurisdiction of local master.] — 


Brown v. Feaky, [1925] 1 W. W. K. 
494 : 19 Soak. L. R. 259.— CAN. 

PART VI. SECT. 5, SUB-SECT. 11.— C. 

23541. Neceasitv for.] — S nowden r. 
Huntinodon (1887), 12 P. R. 248. — 

CAN. 
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Solicitors. 


Sect. 5 , — Taxation of costs : Svh-scci, 11, C, &: 

D. (a).] 


on the following day to consider them : — Held : 
the notice was, under the circumstances, sufficient. 

(2) By an order of the ct. the costs “ properly 
iticuiTed ” by pltf.’s solr. “ in recovering ” a fund 
were directed to be taxed x—Held : the costs 
incurred by the solr. in establishing against pltf. 
his retainer as solr. in the matter were rightly 
included in the taxation. 

(3) After the date of the ord(T directing the 
taxation, an appeal by deft, against the order by 
which the retainer of pltf.’s solr. was established 
came on for hearing, & vas dismissed, & the taxing 
master included in the taxation already directed 
the costs of pltf.’s solr. of this appeal: — Held: 
such costs, although incurred subsequently to the 
date of the direction for taxation, being costs 
incurred in resisting the continuation of the 
attempt to destroy the procei'dings by which 
the fund had been recovered were jiroperly in- 
cluded in the t axat ion.— he IJn.i. (188(5), 33 (^li. 1). 
2«G ; 65 L. T. lUh C. A. 


Annotations As to (2) Refd. lie Meter Cube, (1911] 2 ("h. 
2 'k' "VVat'lilns r. Kdeii, [1920] 


2364. Before whom carried In.l- Mpducott r. 
IlimPAUD (1888), .32 Sol. Jo. 2.68, 

2365. Hearing of — Proceedings commenced in 
Chancery Division — Subsequent transfer to King’s 
Bench.] — Ross v. Asiiwin, [1884] W. N. 80 ; Bitt. 
Bep. in Ch. 40. 

2366. Notice to hear— Sufficiency of.] — 

Jic Hill, Ko. 2303, a?itc. 

2367. Answer of master to objections — State- 
ment of special reason.]— Under Schedule 2 of the 
Cicneral Order under Solicitors’ Remuneration Act, 
1881 (c. 44), pre.scribing a charge of 1()«. for an 

ordinary ” attendance, & giving tlie taxing 
mastcT pow'er in “ extraordinary cases ” to increase 
or dimmish that charge “ if for any spi^cial reasons 
he shall think fit,” it is a que.stion for the discretion 
Cl tilt* taxing ituistt*!' wholhop or iiot a coso is 
^ being more simple or more 
difficult than a normal fair average case. In 
extraordinary eases, where the taxing master 
increases or diminishes the ” ordinary ” charge, 
he must have special reasons for so doing, but 1 j<‘ 
is not bound to state his special reasons till he 
formally ansAvers the objections to his taxat-ion. — 
he Mahon, [1803] 1 Ch. 507 ; 02 L. J. Ch. 448 ; 

^ -t- R. 2.30 ; 37 

Sol. Jo. 234 ; 2 K. 337, C. A. 

Anjiotahoti : — Refd. Re Morgan, [1915] 1 Ch. 182. 

2368. Right to carry in objection — After signing 
of allocatur.] — Tlie certificate or allocatur referred 
to m the earlier part of R. S, C., Ord. 05, r. 27 (30), 
before the signing of which a party may & after 

nf which lie may not carry in an 
objection to the allowance or disallowance by tlio 
taxing officer of any items in the bill of costs, is 
either a final certificate, or else an interim certhlcat-e 
specifically certifying the allowance or disallow- 
ance of these particular items. 


Consequently, the signing of an interim certificate 
which merely gives a roimd sum on account of the 
items in the bill of costs which are not at that time 
the subject of objection does not prevent a party 
from carrying in, or the taxing master from con- 
sidering, a subsequent objection in respect of 
items that had been allow'od or disallowed without 
objection before the signing of that certificate. — 
ITarpeii V. Firbank, [1918] 2 K. B. 509 ; 87 
L. J. K. B. 945 ; 119 L. T. 290, C. A. 

Objection containing libellous matter — 

Whether privileged.] — See Libel & Hlander, VoI. 
XXXII., p. 108, No. 1404. 

D. Order for Review. 

{a) In General. 

See R. S. C., Ord. 65, r. 27 (41). 

2369. When court will entertain application — 
Taxing master acting under statute.] — Qu. : 
wdiether tiic ct. has jiiri.sdiction over a matter in 
which the taxing officer of the ct. is directed by an 
Act of Parliament to tax certain costs directed by 
such Act to be i)aid. — Re Lttdlow Oorpn. (1847), 
8 L. T. O. 8. 610, L. C. 

2370. .] — A waterworks Act provided 

for the costs payable in respect of claims under the 
Act, being taxed & settk'd by a master of the 
.superior ct. of hiw' at Westminster, on tlu‘ princijiles 
& according to the ruU's «fc on payment of the fees 
observed & paid on the taxation & settlement of 
costs in actions at law. Tlie ct. refused to review 
the taxation of these costs by one of its ma.stors, 
on the groumi that the cost s were in no sensi* given 
by an award of the ct., ^ that tlie master did not 
tax the costs m his capacity of officer of the ct., 
but/ merely as one of a class of persons named m the 
Act of Parliament. — Re Sheffield Wai'i:uworks 
Act, 1804, Collts’ Plaim, Whaitiiuy’s Claim 
(1805), L. R. 1 Bxch. 54; 35 ].. J. Ex. 00; 13 
L. T. 440 ; 11 .Tur. N. S. 954; 14 W. R. 143; 
suh 7iom. Re Sheffield Waterworks Act, 1804, 
Re Wroithly’k Claim, 4 H. «fc C. 71. 

AnnoUition : — Apld. Owon v. L, & N. AV. Ry. (18G7), L. H. 

3 Q. JL 54. 

2371. Interference with discretion of 

master.] - -33ie ct. will not interfere in any case witfi 
the discretion of the taxing mastc'r, unless some 
principle is involveji. — S eymour r. Saunders 
(1872), 27 L. T. 241 ; 20 W. K. 8,32. 

2372. .]■ — Although the case was on(‘ 

of very great inagmt ude & complication &; occupied 
twenty-nine days, the ct. diTlined to interfere with 
the discretion of tlie taxing master in disallowing 
extra fees paid by the solr. to his coimsel for con- 
sultations.— 7»’e Harrison (1880), 33 Ch. D. 52 ; 
55 L. J. Ch. 7(58 ; 55 L. T. 72 ; 50 J. P. 372 ; 34 
W. R. 045 ; 2 T. L. R. 071, C. A. 

Annotations: — Consd. Stewart v. Weber (1903), 89 L. T. 

.O.GO. Expld. Cavendish v. Strutt, 11901] 1 Ch. 521. 

2373. .] — This was an action for 

damages for polluting the water in pltis.’ reservoir. 
At tlie lujaring defts. W'ere ordered to pay £83 
damages &. the costs of the action, except the costs 
of a motion for injunction. The costs wore taxed, 
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2371 i. When court will tnlcrla, 
appheatwn — Interference imth discr 
tion of >naster.\—'L'ho ct. does not ) 
a general rule mtorfero with the di 
eretiou of the taxing ofRcer, ovt 
though he may have disallowed tl 
whole of certain costs claimed. - 
Athkrton Tablki.axd Maizk Boar 
r. C1.EMENT8 & Marshall Proprii 
TARV, Ltd., [1927] S. K. Q. 17G.— AUl 

237111, — .] — Cami^bell 

. (1879), 8 1*. K. 159.— CAK 


2371 ill. — Jig 

lU.VDL/VV V. CtmiDERTSON 
I. L. T. 211.- -IR. 


Findlay, 
(1910), 41 


2371 iv. ’Cooi’ER, A-c 

C-‘'^UT0UR & SlEVWRIGIIT (1894), 
12 N. Z. L. It. 290.— N.Z. 


. ®’ After allocatur — Allocatur 

Signed under misapprehension.] — There 
is a jurisdiction In a proper case to sot 
aside the certlflcato of a taxing master, 
but such Jurisdiction Is to bo sparingly 
exercised. Whore it appeared probable 
that the taxing master had been under 
a misapprehension as to the nature & 


course of proceedings, this misappre- 
hension not being duo to the fault of 
any party, & that little opportunity 
was allowed for bringing In objections, 
tho cortifleato was sot aside. — Re 
Brougham, [1920] B. A. S. R. 423.— 
AUS. 


f. 

master expired.] 
(1891), UP, R 


Time for appeal from 
— HEASLIP V. llEASLIP 
. 21, 1(55.— CAN. 


Time for notice 


— fic McCarthy, McCarthy 

(No. 2) (1899), 4 Terr. L. R. 1.— CAN 


of appeal.] 
V. Walker 


h. .] — The notice of 
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& (lefts, took in objections (a) to the allowance 
by the taxing master of eleven witnesses, though 
only three were called ; (0) the allowance of the 
costs of a photographer, who was brought up to 
prove certain photographs, but not called ; the 
allowance to each professional witness of £1 Is. 
a day for hotel expenses, in addition to a daily 
sum for attendance as witness, which was, in each 
case, nearly the maximum allowed by the scale 
issued by the common law judges in IH.'iS. The 
master replied that he had exercised liis discretion 
in every case. On a summons to vary the tax- 
ing master’s certificate : — Held : (a) & {b) were 
mattei's witliin tlie taxing master’s discretion, & 
the ct. would not interfere. — East Stoneiiouse 
Local Board v. Victoria Brewery Co., [1895] 2 
Ch. 514 ; 04 L. .T. Ch. 790 ; 73 L. T. 54 ; 43 
W. Jl. 585 ; 39 Sol. Jo. 022 ; 13 It. 057, 

2374. — A charge for instructions 

for brief is in the discretion of the taxing master, 
A cannot be reviewed by the ct. unless the taxing 
master lias proceeded on a wrong principle. — 
(Barter v. Apfel (1912), 57 Sol. Jo. 97. 

2375. .j — Pltf., who lived at Florence, 

recovered judgment in an action. Upon taxation 
of pltf.’s C(“>sts as between party Ac party the 
taxing master fixed a ceitain sum as proper to 
he allowed in respect of pltf.'s travelling & hotel 
expenses, etr., but made it a condition of its 
inclusion in fus allocatur that pltf.’s solrs. should 
produce to him either a voucher acknowledging 
the receipt by pltf. from Ids solrs. of the sum or a 
letter from pitf. intimating that lie had knowledge 
of tlio amount as allowed. The taxing master’s 
allocatur not having in fact lieen given, pltf. was 
wrong in taking out a summons before a judge in 
cliambei'S to set aside the decision of the taxing 
master in respect of tJu; items complained of 
{per (.Ujr.). — ffARiUN V. (.Jordon, [1914] 2 K. B. 
577 ; 83 L. .J. K. H. 322 ; 109 L. T. 794 ; 58 Sol. 
Jo. IP), (1. A. 

Compulsory purchase — Assessment of price 

& compensation .] ('ompulsory Purchase 
OE Land, Vol. XI., pp. 202, 2H, Nos. 800-808, 
957-900. 

2376. Application on motion.] — (1) An applica- 
tion, that tlie olTicer of the ct. may be directed to 
review his ceHificate as to the taxation of costs, 
may bo made by motion, 

(2) It IS not an objection to such application, 
that tlio amount of the taxed cosf.s has not been 
paid info ct. ; though it may be projjer to make 
such payment one of the terms of the order for 
re-laxatiou. — Rc Conse'PT & Leigh, Ex jj. Hichard- 
80 N (1834), 3 Ueac. A Ph. 735, Ct. of K. 

2377. Application by petition — With special 
leave — Setting forth grounds of complaint.] — 
(1) The master’s certificate on taxation of costs 
cannot bo questioned without the special leave 
of the ct. to be obtained by petition, setting forth 
the grounds of complaint, & the charges alleged 
to be erroneous. 

(2) The master, on evidence before him, allowed 
a few items on the taxation of a solr.’s bill for 

appeal from a eortlflcate of taxation 
of a Bolr.’s bill of costs by a local 
master, most bcj seven days, as required 
by G. O. C42 . — Exchange Bank v. 

Nkwele 9 P. K. 528.~CAN. 

k. _ d. M‘. 

LUM r. Hoe (1851), 7 N. B. R. (2 All.) 

143.— CAN. 

, b .] — Re Crothebs (1892), 

16 P. K. 92.- CAN. 

M. Appeal from loco} 

registrar .] — Appeals from the taxation 
of costs by local ro^Lstrars are subject 


business, as to which there was a conflict whether 
the solr. had authority to perform it :-^Held : 
this was not a sufficient reason for permitting a 
review of the taxation. 

(3) On petition for liberty to file exceptions to 
the master’s certificate of taxation, the ct. will 
sometimes decide the point in dispute without 
putting the parties to file their exceptions. 

(4) It must bo shown that there has been an 
erroneous principle upon which the master iias 
acted (Lord Lanodale, M.B .). — Be Oonqbeve 
(1841), 4 Beav. 87 ; 49 E. K. 271. 

2378. Decision by court forthwith .] — Re 

Congreve, No. 2377, ante. 

2379. Affidavit In support — Necessary contents.] 
— An affidavit to ground an order nisi, for the 
master to review his taxation, on account of 
overcharge, must point out the specific items 
thereof, & distinctly show that they are erroneous. 
— Daniel v. Bishop (1824), M‘01e. (U ; 13 Price, 
129 ; 148 B. R. 27. 

2380. Necessity for.] — On an application 

to review taxation of costs, the facts on which it 
is made must bo verified by affidavit. — Smith v. 
Tims (18(52), 10 W. R. 301. 

2381. Necessity for payment into court of taxed 
costs.] — Re Consett & Leigh, Ex p. Richard- 
son, No. 2370, ante. 

2382. After payment required by & made to 
party seeking review.] — The master having taxed 
a bill & reduced a particular item, the attorney 
intimated his intention of applying to the ct. for 
a rule to review, but at the same time required 
payment of the amount found due by the allo- 
catur, which was accordingly paid: — Held: he 
could not afterwards apply for a rule to review tlie 
taxation. — Re Marshall, Ex p. Wooler (1857), 
29 L. T. O. S. 159 ; 21 J. P. Jo. 388 ; sub nom. 
Rc Wooler, Ex p. Marshall, 5 W. R. 052 

2383. Taxation by master of different Divisions 
of High Court.] — Where, in taxing costs at 
common law, the common law taxing master 
refers certain equity matters to a chancery taxing 
master, this ct. will not entertain any application 
in respect of what is cione by sucfi clxancery taxing 
master . — Rc Lett, Ex p. 1*arby (1801), 5 L. T. 
410; low. R. 0. 

2384. Review at Instance of person not a party — ■ 
Application to set aside taxation.] — A per.son who 
is not a party to the making of an order for the 
taxation of costs, & who desires tliat the taxation 
under the order may be reviewed, ought not to 
apyily by motion t(j review the taxing master’s 
certificate, but ought to apply to have the order 
for taxation set aside. — (J harlton r. (Uiarlton 
(1882), 31 W. R. 237. 

A7inotalio7i : — Consd. Rc Dillon, Et p. omcial Itcceivcr 

(1903), 88 L. T. 127. 

2385. Admissibility of fresh evidence.] — A firm 
of solrs., previously employed by first mtgees. in 
reference to a proposed sale, which fell through, 
of the mtged. property, subsequently, in May 
1885, without any special authority from or 
communication with the first mtgees., perused «fc 

V. Anderson, 2 Cb. Cb. 303, — CAN. 

o, Power to delegate duty to 

review.] — A judjfe in chambers, upon 
an application to hitn under Ilulo 774 
to review a taxation, has no juris- 
diction to delegate tho duty which the 
rule Imposes upon him, to a taxing 
officer at Toronto, or to any one else, 
ne may take the opinion of that 
officer as to any & all matters arising 
upon the application, for bis own 
Information, but tho parties arc entitled 
to have his opinion, & his alone, in 
determining the questions raised by 
the appeal.-— C\Mi*BELr, v. Baker 


to the eight days’ limit proscribed as 
to appeals from orders of masters & 
local judges, but tho time for appealing 
may be enlarged by the master In 
clitiiubers or a judge. — Quay v. Quay 
(1888), 11 P. 11. 258.— CAN. 

2376 i. A pplication on motion.] — The 
proper mode of appealing from the 
master’s certificate of taxation of a 
solr.’s bill of costs is by motion, & not 
by petition, — Re Ponton (1868), 15 
Gr. 355,— CAN. 

n. Jurisdiction of^ judge in cltamhers 
— To entertain ajjplixation .] — Grahame 



Solicitors, 


Sect. 6 . — Taxation of coats: Sub-acct. 11, D. (a) & 
(b) i, ii.] 

altered on their behalf as vendors a new draft 
contract of sale, & on June 13, 1835, first commu- 
nicated with the first mtgees. as to the i^roposed 
contract, & also gave them notice of election for 
remuneration on the old system, as altered by 
Schedule II, under rule 6 of the General Order of 
Aug. 1882, made under Solicitors Remuneration 
Act, 1881 (c. 41). The first mtgees. ratified what 
had been done, & on June 27 the contract for sale 
was completed & the property sold. The taxing 
officer taxed the costs of the solrs. on the footing 
of the scale fee in Schedule 1. of the order : — 
Held: R. S. C., 1883, Ord. 65, r. 27 (42). of the 
precluded applts. at that stage of the proceedings 
from taking any objection to the taxation or 
adducing any evidence Oiher than that which had 
been carried in & brought before the taxing 
officer. — Herteh V. Hesteh (1887), 34 Ch. T). 607 ; 
56 L. J, Ch. 247 ; 55 I.. T. 862 ; 51 J. P. 438 ; 35 
W. R. 233 ; 3 T. L. R. 308, C. A. 

AnnoUilicms — Refd. Rc Motralfe, Motcalfo r. lileneowe 

(U»87). .57 L. .T. (’'h. 82 ; Re. I.ove, Hill v. Sinirgoon (1889), 

40 Ch. D. 037 ; Ite Evans. [190.5] 1 Ch. 290. 

2386. Review of bankruptcy master’s review of 
county court taxation.] — The review of a county 
ct. taxation by a bkpcy. master of the JTigh Ct. 
under rule 124 of the Pules of 1880 amounts to 
a re-taxation which may be review'cd by the ct. — 
Re Alison, F.x p. Jaynes, [1802] 2 Q. B. 587 ; 
36 Sol. Jo. 526 ; anh worn. Re Allinson, liJx p. 
Jaynes & Board of Trade, 61 L. J. Q. B. 526 ; 
40 W. T{. 624 ; 9 Morr. 180 ; snh nom. Re Alison, 
Ex p. Board of Trade, 60 L. T. 688. 

Annotation . — Refd. Re Beeatou, Ex p. Board of Traci© 

(1899), «H L. .T. Q. B. 344. 

(b) In IVhat Circumstance Made. 
i. In General. 

See R. S. C., Ord. 65, r. 27 (41). 

2387. Master acting on mistaken principle.] — 
Fenton v. Prtckett, No. 2415, pcwf. 

2388. .]- — The ct. refused to gi'ant a rule to 

show cause why the master should not review his 
taxation of an attorney’s bill of costs against his 
client, where he had allowed charges for signing 
interloeut-ory judgments, wdiich were afterwards 
sot aside with costs, for opposing the motions 
made for that purpose, objecting that the pai-ty 
applying had not shown that the proceedings 
complained of had been resorted to viald fide & 
from motives inconsistent wdth a fair intention 
& a duo regard to the interests of the client. — 
Lloyd v. Crutchley, Lloyd v. Powell (1824), 
13 Price, 211 : 147 E. R. 968. 

2389. .] — An agi'eement entered into by 

a client with his attorney, to pay him at a certain 
specified rate for business to bo done, is not binding ; 
but the charges made according to such agreement 
may he allowed on taxation, if the master, on 
inquiring into them, considers them iiropor. 
Whore such charges had been allowed on taxation 
& paid, the ct., on application about four months 
after, refused to order a review of the taxation, it 
not being shown that the master had forborne 
to exercise his judgment on the charges, in con- 
sequence of the agreement between attorney & 
client. — Drax v. Rcroope (1831), 2 B. & Ad. 
581 ; 1 Dowl. 169 ; 9 L. J. O. 8. K. B. 291 ; 109 
B. R. 1259. 

Annotations: — Consd. Re Eyre (1848), 2 Ph. 308 ; Phllby 

V. Hayle (1860), 8 C. B. N. S. 647. 


2390. —— .] — The master’s decision on ques- 
tions of taxation is final aa to matters of fact & 
amount of charges, & is only reviewed by the ct. 
when the master acts upon a mistaken principle ; 
& if the solr. negligently or i^orantly takes some 
unnecessary proceeding, it is the duty of the 
master to disallow the charge made in respect 
of such proceeding. — ^Alsop v. Oxford (Lord) 
(1833), 1 My. & K. 564 ; 2 L. J. Oh. 174 ; 39 
E. R. 794. 

Annnlaiions : — Folld. tie Nicholson (1861), 30 L. J. Ch. 

796. Oonsd. In the Estate of Ojrflvle, OffHvJe r. Massey, 

[1910] P. 243. Refd. Rnesol v. Buchanan (1838), 9 Sim. 

167; Re Confireve (1841), 4 Beav. 87; Maolntoah v. 

G. W. Hy. (1865), 11 Jur. N. S. 681. 

2391. .] — A solr. presented a petition, 

complaining that the master, in taxing his bill, 
had taken into consideration matters not referred 
to him, &, praying for leave to except to the certi- 
ficate. It was objected that the solr. ought to 
have filed exceptions to the certificate, but the 
ct. overruled tne objection. 

Under the common order for taxing a solr.’s 
bill, the master is bound to take a general account 
of receipts & payments by the solr., as agent to 
the client. 

This was not a case in which particular items 
were objected to, but the conduct of the master 
in taxing the bills was quarrelled with {per CUR.). 
— Russel v. Buchanan (1838), 9 Sim. 167 ; 59 
E. R. 322. 

AnnniMions :-~C0Ti&A. Cooper v. Ewart (1847), 2 Ph. 362. 

Apprvd. Re Lo Brasseur Oakley, [1896] 2 Ch. 487, C. A. 

Refd. Otter r. Pensam (1842), 1 Haro, 322. 

2392. .] — Re Congreve. No. 2377, ante. 

2393. .] — The directions to the taxing 

officers of Hilary Vacation, 1834, do not apply to 
the costs of defts. ; though, where the master 
has exercised a sound discretion in taxing deft.’s 
costs, according to the scale there given, the et. 
will not interfere. — Richardson v. Kenwit (1843), 
6 Man. & C. 712 ; 7 Scott, N. R. 455 ; 13 L. J. 
C. P. 17 ; 7 Jur. 1002 ; 134 E. R. 1070. 

2394. .1 — Two solr.’s, A. B., dissolved 

partnership, & it was agreed that B. should be 
entitled to half the profits of a suit instituted by 
tlu'rn. After some lime, an order was made, by 
consent of both, for the taxation of the costs 
down to the date. Some of tlie costs had, unknown 
to B,, been already taxed & received by A. : — 
Jlcld : under the circumstances the order com- 

rised all such costs, & the previous costs having 
een omitted in the masters certificate, the ct., 
upon a petition, to review the taxation, referred 
the matter back to the master. — Re Baker, 
Greenwood v. CiruRciiiLL (1851), 14 Bcav. 160 ; 
18 L. T. O. S. 31 ; 51 E. R. 248. 

2395. .]- Re Catltn, No. 2423, post. 

2396. .] R. V. Swabey, No. 2426, post. 

2397. .] — 3’he ct. will not interfere with the 

taxation of costs, except to coirect some error of 
principle into wliich the master may have fallen ; 
therefore, whore a rule for a new trial directed that 
the costs of the first trial should be paid by pltf., 
unless tlie second should have a certain event, «& 
deft, had thereupon paid the debt under a judge’s 
order which referred the costs to the “ Court ” : 
— Held : this must be taken to mean the “ Court ” 
by its proper officer, & the taxation must go to 
the master without any further direction, under 
the rule already made. — Burton v. Burton (1860), 
29 L. J. Ex. 291. 

2398. ’.] — The ct. will not interfere with 

the discretion of the registrar in respect of parti- 


(1905), 2 O. W. R. 604 : 5 O. W. R. 
372 ; 9 O. L. R. 291.— CAN. 

p. Taxation hy local master .] — 


When an order Is obtained by a client 
referring: the taxation of a solr.'s bill 
to the inastor in the county where the 
work waa done, any review of the 


master’s conclusions must be obtained 
by way of appeal to a Judge . — Re 
Bleekkr & Henderson (1882), 9 
r, II, 182.— CAN. 
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cular items allowed or disallowed on taxation, 
unless it can be shown that the taxation pro- 
ceeded on an erroneous principle. — C ooke v. 
CooKB (18C4), 3 Sw. & Tr. 374 ; 33 L. J. P. M. 
& A. 79 ; 10 L. T. 141 ; 104 B. R. 1320. 

2399. .] — Seymour?;. Saunders, No. 2371, 

antn. 

2400. .J — Jie Johnston, Miu^s v. John- 

ston, No. 2306, ante. 

2401. .] — Slingsby V. A.-G., No. 1483, ante. 

2402. Taxation In absence of material party.] — 

If a party, inadvertently, does not attend a taxa- 
tion, the ct., if the master state that items might 
have been taken off by the presence of the party 
will order him to review his taxation. — ^A non. 
(1822), 1 L. J. O. 8. K. B. 50. 

2403. J?e Funbton, jEx p. Paijuer 

(1825), 2 Gl. <te J. 84. 

2404. .] — Before the orders in bkpey. of 

1862 came into operation the registrar of a district 
ct. taxed the bills of the solrs. to the assignees 
wiGiout any one attending on their behalf & a 
small payment was made on account of the bill. 
IVo years afterwards the assignors applied to the 
commissioner for a retaxation on the gipunds of 
extravagant charges in that they had only recently 
become aware of the contents of the bill : — Held : 
the commissioner ought under the then existing 
law to have reviewed the taxation. — Re Bukiutry, 
Ex p. Bateman (1853), 5 De G. M. & G. 358 ; 2 
Eq. Rep. 1 1 ; 23 L. T. O. S. 181 ; 18 Jur. 455 ; 
2 W. R. 24 ; 43 E. R. 909 ; sub nom. Re Barb-ARY, 
Ex p. Bateman, 23 L. J. Bey. 8, L. JJ. 

Jnnoiaium .'—Metiti, Bcttolcy v. Staianby (18G2), 9 J)ir. 

N. S. 440. 

2405. Where solicitor unqualified.] — After 
pltfs.’ costs had been taxed & paid, it was dis- 
covered that their agent in the cause had never 
been admitted as a solr. ; an order was there- 
upon made that the master sliould review ids 
taxaiion, & disallow all such items as did not 
consist of fees paid to the clerk in ct., with a view 
to having them refunded. — COATKS v. Hawkyard 
( 1831), 1 Russ. & M. 740 ; 39 E. R. 286. 

Annotfiiion ; — Beld. Gordon v. Uaizcll (1852), 16 13oav. 251. 

2406. .1 — Where, after the taxation of the 

costs of one of the parties of the cause, it appeai*ed 
that the name of the individual who had acted 
as his attorney in the suit was not upon the roll 
of attorneys, tliis ct. refused a rule to review the 
taxation, although some of the items allowed by 
the mast-er were charges for attendances by such 
pretended attorney. — t’oi:.EB v. Hayman (1844), 8 
Jur. 495. 

2407. On master’s findings of fact,] — Ai^sor v. 
Oxford (Lord), No. 2390, arite. 

2408. That work done useless.] — Where a deft, 
obtains an order for the taxation of an attorney’s 
bill, with the usual undertaking to pay what shall 
be found to bo due, the ct. will not permit him to 
disput-e his liability on the ground that the work 
done was useless.- — W alker v. Rogers (1836), 5 
L. J. Ex. 249. 


2409. After transcript of record to Court of 
Appeal.] — (1) This ct. will not entertain an appli- 
cation to review the taxation of costs, after a 
transcript of the record has gone to the ci. of 
error. 

(2) Tlie ct. will not order a taxation t-o be re- 
viewed, whore the amount alleged to have been 
improperly allowed is less than 405 . — Newton 
V. Boodle (1847), 4 0. B. 359 ; 9 L. T, O. S. 
127 ; 130 E. R. 545. 

Annotations : — As to (2) N.P. Tic Lewis (1904), 49 Sol. Jo. 

64. Generally/, Retd. Clarkson v. Waterhouse (1860), 2 

8w. & Tr. 378 ; Morris v. Freeman (1878), 3 P. D. 05. 

2410. After further reconsideration by master — 
Same conclusion arrived at.] — Acting upon the 
rule laid down in the preceding cases, whei'e the 
master had been directed to review his taxation 
as to the disallowance, as between attorney & 
client, of the expenses of pltf.’s attorney for 
attending at tlie trial (in London), & he had re- 
considered the matter & again disallowed the 
charge, considering tliat it had not been suffi- 
ciently sustained, the ct. refused a rule directing 
him again to review liis taxation. — PoBJOY v. 
Rich (1857), 27 L. J. Ex. 10. 

2411. Where retainer revoked.] — Where the 
taxing master had disallowed certain charges in 
the bill of the solr. a])pointed by the assignees, 
incurred in conno(d4on with the bkpey., it 
appeared that before these costs were incmTed ho 
had been discharged by the assignees by notice 
under their hand, the coinr. refused to make an 
order for the master to review his taxation. — Re 
Harding, Ex p, Towne (1859), 32 L. T. O. S. 
303. 

2412. Coming of age of Infant.] — On a 

motion to review the taxation of a bill of costs 
commenced during a client’s minority, it was 
granted accordingly, on the ground that a con- 
tinued employment when of age, might, under 
circumstances, amount to an undertaking to pay 
the prior bill. — G uy v. Burgess (1803), 1 Smith, 
K. B. 117. 

2413. .] — Re Salmond, Rydon v. 

Williams, No. 2308, ante. 

2414. Material Insufficient for exercise of dis- 
cretion.] — S lingsby v. A.-G., No. 1483, ante. 

ii. Appeals against Quantum. 

2416. Whether order made.] — Exceptions do 
not lio to a mast<T’s report of costs, nor can there 
be a rctaxation in respect of mere quantum ; but 
on a special case made by petition, either of 
irregularity in the proceedings, or that the master, 
in his taxation, acted upon a mistaken principle, 
the ct. will interfere.— Fenton v. Crickei'T 
(1818), 3 Madd. 496 ; 56 E. R. 587. 

Annotations : — Consd. Biissol r. Biushanan (1838), 9 Siic. 

167. Refd. M'lntoHh v. G. W. By. (1865), 13 L. T. 84. 

2416. .] — Alsop V. Oxi'^oRD (Lord), No. 

2390, ante. 

2417. .] — The ct. will not interfere where 

an objection is made to the quantum allowed by 
the master, in his taxation of a solr.’s bill. 


PART VI. SECT. 5, SUB-SECT. 11.— 
D. (b) i. 

2402 i. Taxation in ahsencr of material 
parti/. J — A rovislon wan granted, as 
doft.'s attorney was not present at the 
taxation, & some of the items were 
questlonahle. — HAL.rrENNV v. Kklly 
(1850), 1 C. L. Ch. 171.— CAN. 

240211. .1 — Eastman v. East- 

man (1867), 2 Ch. Ch. 325.— CAN. 

2407 i. On master's findings of fact .] — 
lie Best & Best, [1916] 1 1. It. 68.— IB. 

q. On proof of special circum- 
stances.] — Where a bUl has been taxed 
It will not again be referred, even with 


other or eubsequont costs, except on 
proof of special circumstances. — B ell 
r. WRlQirr, 2 Ch. Ch. 96.— CAN, 

r. Exorbitant charges .] — Ilules 

447-449 0. J. Act, are not necessarily 
applicable to a taxation bad under 48 
Viet. c. 13, 8 . 22, & whore upon a taxa- 
tion by a local officer these rules had 
not been complied with by the party 
objeotiuK to the taxation, a revision 
was novertlioloss ordered, the ct. tbink- 
iuff the bill so exorbitant as to show 
special circumstances. — Snidbh v. Sni- 
per, Snider v. Orr (1885), 11 P. R. 
HO.— CAN. 


t. IVhere contraelictory affidamls of 
disbursements .] — A revision of taxa- 
tion was ordered ou oontradiotory 
affidavits a.s to the payments sworn to 
In the affidavit of disbursements. — 
Hmitu V. MoKat (1853), 1 P. R. 178.— 
CAN. 

PART VI. SECT. 5, SUB-SECT. 11.— 
D. (b) ii. 

2415 I. Whether order made .] — A re- 
taxation will not be ordered unless 
improper charges are speolfled & 
established. — Eastman v. Eastman 
(1887), 2 Ch. Ch. 325,— PAN. 
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Seii. 5. — Taxation of costs: Sub-sect. 11, D. {h)ii.; 
sub-sect. 12. Sect. C: Sub-sects. 1 & 2, A. 

Tho master haring taxed a solr.'s bill, the client 
presented a petition, stating a rule, that in the 
taxation of bills there was a distinction in the 
amount allowed for attendances by soJrs., & 
those by t/ieir clerks ; that, for a number of 
attendances which Jiad been made by the solr.’s 
dork, the master had allowed the same amount 
as if they had been made by the solr. himself, 

& prayed liberty to except to the master’s report, 

& for a retaxation. The ct., considering this a 
mere question of quantum, refused the applica- 
tion, with costs. — S tocken v. Daw’’Son ^836), 

5 L. J. Ch. 123. 

2418. .] — The master having on taxation 

disallowed half the costs of preparing briefs, on 
tho ground that pltf.’s attorney had prepared 
them with unnecessary haste. The ct. declined 
to interh're. — B ucknai.t. v. Boyd ell, (1839), 7 
Scott, 171. 

2419. - - .] — WHiere, in a bill of costs, delivered 
pursuant to 37 Geo. 3, c. 90, several charges of 
a discretionary nature were entered, soim* too 
low & some too high, the latter of winch the , 
mastt^r, on taxation, i-educed to their jiroper 
amount, but refused to raise the former to theirs, 
the ct. refused to review the taxation. — B yhe v. 
Shelley (1841), 8 M. &, VV. 154 ; 1 Bowl. N. S. 
83 ; 10 L. .T. Ex. 295 ; 5 .Tiir. 439 ; 151 E. R. 
989. 

2420. .] — ^Vlierc the master has disallowed 

certain costs on taxation between party & party, 
as being unnecessarily incurred, the attorney 
afterw'ards sues his client for the same costs, 
wliich are again disallowed on taxation, the ct. 
will not inquire into the propriety of the master’s 
decision. — Williams v. Nicholas (1842), 1 Dowl. 
N. S. 841 ; 0 Jur. 838 ; sub nom. NiciiOLs v. 
Williams, II L. J. Q. B. 190. 

2421. .] — When by the taxation of an item 

it is simply reduced, the question being one of 
amount only, the taxation will not be disturbed. 
— Re IhiicE (1845), as reiiorted in 0 L. T. O. H. 
343. 

2422. .] — Newton v. Boodle, No. 2409, 

ante. 

2423. .]— The ct. will only determine ques- 

tions on items in a bill of costs, which involve 
some principle, & not those relating to quantum 
only. — Re Gatlin (1854), IS Beav. 508 ; 62 E. B. 
200 . 

Annotations : J'^^statc of Ofedlvio, Ogllvio v. 

Massey, QlUO] P. 243. Consd. 81 iugsby r. A.-G., [JIDSJ 

P. 23(1. Refd. M'liitosh V . G. W. J!>. (1H65), 13 L . T, 84 ; 

lie Morgan, tlDlfi) 1 Ch. 182. 

2424. .] — Re Moss (No. 2), No. 1251, ante. 

2425. .] — A petition of a solr. to review the 

taxing master’s decision, as lu specified items of 
charges for conferences, some of which had been 
reduced & others wholly disallowed, was dismissed 
with costs, the ct. declining to enter into the 
merits of such matters. — Rc Hubbard (No. 2) 
(1857), 23 Beav. 481 ; 53 E. R. 189. 

2426. .]— We do not interfere wdth tho 

master’s discretion as to particular items ; the 
ct. will only interpose to lay down a rule where 
some principle is involved (per CUR.). — B. v. 
SWABEY (1859), 32 L. T. O. S. 285. 


2427. .1 Cooke v. Cooke, No. 2308, ante. 

2428. .J — Re Brown, No. 1745, 

2429. .] — WORSLEY V. Labouchere (1803), 

28 L Jo. 870, D.C. , , * -u ^ 

2430. .] — As a general rule the ct. will not 

interfere with the decision of the taxing registrar 
upon a mere question of quantum.— In the As/ate 
of Ogilvie, Oqilvie V. Massey, [1910] 1 . 243 ; 
79 L. J. P. 113 ; 103 L. T. 154, O. A. 

Annotations : — Apld. Bruty v. Edmuridson, [1917J 2 Ch. 285 ; 
Sllngsby r. A.-G., 111)18] P. 236. 

2431. — .] — I cannot see any sufficient 

material for holding that the master has proceeded 
upon a wrong principle & if no question of prin- 
ciple is involved liis decision on tho quantum of 
such an item is conclusive (Eve, J.). — Bruty v. 
Edmundson, [lOl'^J 2 Gil. 285 ; 80 L. J. Gh. 
G77 ; 01 Sol. .To. 094; on appeal, [1918] 1 Gh, 
112. C. A. 


Sub-sect. 12. — Appeal. 

2432. Whether appeal lies — From refusal of 
master to tax— Ambiguity In Judgment — With 
reference to costs.] — Where there is an ambiguity 
in tlie terms of a judgment with reference to costs, 
& the master refuses to tax the costs of one of the 
parties, the proper course is to apply to the judge 
who tried tho cause to correct the ambiguity, 
not to appeal against such refusal. — Abbott v. 
Andrews (1882), 8 Q. B. D. 048 ; 51 L. J. Q. B. 
041 ; 30 W. B. 779, D. G. 

2433. To Court of Appeal — In respect of 

order to review.] — The master having taxed the 
attorney’s bill, allowing him costs out of pocket 
only, a summons was taken out & heard before a 
judge at chambers, who directed tho taxation to 
be as for costs out of pocket. Subsequently 
another summons to rc'view tho taxation was taken 
out, & heard before the same judge, who dismissed 
it : — Held : the attorney had a right to appeal 
from this decision to the ct. — Re Stretton (]8<I5), 
14 M. & W. 800; 3 Dow. L. 278 ; 15 E. .T. 
Ex. 10; 153E. R. 701. 

2434. .] — Dureij. v. Kearns 

(1851), 17 L. T. O. S. 00, 100. 

2435. - - .] —A summons for a re- 

view of taxation of a solr.’s bill of costs is a 
“ matter of practicf^ & procedure,” in respect of 
which an ap])eal from a judge in chambers lies 
te the Gt. of Appeal, under Jiid. Act, 1894 (c. 10), 
8, 1 (4), not to a Div. Gt. under sub-sect. 5 or 

R. S. G., Ord. 54, r. 23.— Be Oddy, [1895] 1 Q. B. 

392 ; 04 L. J. (h B. 123 ; 71 L. T. 801 ; 43 W. B. 

303 ; 39 Hoi. Jo. 133 ; 14 B. .387, G. A. 

Annolotians : — Expld. fir JfK'kson, [1915] 1 K. B. 371. 

Refd. lie A Debtor (19U6), 96 L. T. 131. 

2436. — — - — — — — Necessary for leave.] — 

An order dismissing a summons to review the 
taxation of a solr.’s hill of costs under Solicitors 
Act, 1843 (c. 73), is not linal, but interlocutory, 
& leave to appeal fi*om such an order is necessary 
under Jud. Act, 1894 (c. 10). — Re .Teromb, [1007] 
2 Gh. 145 ; 70 L. J. Gh. 432 ; 90 L. T. 860 ; 51 
Sol. Jo. 485, 0. A. 

2437. — From order for taxation.] — 

Shirrbff V. Gresley (liADY), No. 2230, ante. 

2438. .] — Where a solr. delivers 

to his cUent a bill of costs for work done in the 


PART VI. SECT. 6, SUB-SECT. 12, 
2483 i. Whether appeal lies — I'o Court 
of Appeal — In respect of order to 
remeav .} — An order of a district et. 
judpre dlsmlsslni? a motion for a review 
of the taxation of costs on an Inter- 


pleader Issue aa to tho ownership of 
certain moneys Is an Interlocutory 
order within District Courts Act, 1920, 
c. 40, s. 66 (1) (a), & therefore an ^peal 
therefrom does not lie to the Ct. of 
Appeal. — B evkr Lumber Co. v. Cain, 


[1924] 4 D. L. R. 438; [1924] 3 

W. W. R. 332 ; 19 Sosk. L. R. 12.— CAN. 

a. From refusal of 

master to stay execution pending appeal^ 
— O’Donohoe r. Whitty (1882), 9 
P. R. 361.— CAN. 
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conduct of an action an order made by a judge 
for the taxation of the bill is a 
“^mattS of practice & procedure,” & an appeal 
frZ such an^order Ues direct to the Ct. of Appeal. 

WwaPiEi.DS, [1923] 2 K. B. 112 ; 92 L. J. 
k b 781 ; 129 L. T. 522, 0. A. 

2439 . Effect of delay.] — K rir 

i'. Leeman (1845), 5 L. T. O. S. 171. 


Sect. 0.— COSTS OF TAXATION— THE 
ONE-SIXTH RULE. 

Sub-sect. 1. — In General. 

2440. Rule not abrogated by Judicature Act 
- Or R. S. C., Ord. 65.] — Ne Cakthew, lie Paull, 
No. 1040, anfe. 

2441. Application only between solicitor & 
client.] — \\^ere the pltf.’s attorney, in an airange- 
mont with deft., exacted from him the payment 
of costs as between attorney & client ; the bill 
was reduced on taxation from £27 to £0 : — Hehl : 
it was not a case within the 2 Geo. 2, c. 23, in which 
the attorney could bo ordered to pay the costs 
of the taxation. 

Nor would the ct. introduce a, precedent- by 
exercising their jurisdiction, independent of the 
Act, over the attorney as one of their own oHicers. 
— Sutcliffe v. Oleoo (1830), 8 L. J. O. S. K. B. 
280. 

2442. Petition for costs of taxation after order 
for taxation— Necessity for certificate of master.] — 

When an order has been made for tlie taxation of 
the solr.’s bill of costs; scnihle, a aubsi'quent 
jK'tition for the costs of the taxation cannot bo 
licard, untd the master has made his certificate, 
nor unless llie original petition is also set- down in 
the j)apor . — lie .Toyner, fi’.r j). Plske (1832), 2 
Deac. <te Cli. 332. 

2443. How application made — In chambers.] — 

Application for the costs of taxation of an 
attorney’s bill of costs may b<* made before a 
judge at chambers.— Syk]<:s v. Mac'I.ise {1838), 1 
Will. Woll. it H. 340. 

2444. When security must be given —By client 
resident abroad.]— Where a client, resident abroad, 
applies for the taxation of his solr.’s bill of cost s, 
on Jiis undertaking to pay, he must giv<‘ security 
for the costs of the proceeding. — lie Pasmore 
(1839), 1 Beav. 94 ; 48 E. It. 874 ; suh nom. He 
Passmore, 8 ]>,. ,T. Gh. 229. 

2445. .J— Tf a i)er&on out of the juris- 

diction petitions for the taxation of Ids soir.’s bill, 
ho must giv^o secui'ity for tJie costs of the taxation, 
& also iov the balance that may be found due 
from him.— Anon. (1841), 12 Sim. 202 ; 59 J4. B. 
1132. 

Annotation : — Refd. He Polinan (1SJ7), 10 L. T. O. S. 2(52. 

2446. Client giving false address.] —He 

Smith, A'ar p. Foley, No. 1072, ariic. 

2447. Certificate of taxation given by master— 
Subsequent order for costs of taxation — Validity — 
No application for relief from certificate.] — A solr. 
Mas retained by A. B. & four other defts. ; A. B, 
having withdrawn his retainer, the solr. d('livert‘d 
his bill against A. B. amounting to £19 19s. Od. 
whicli was referred for taxation ; the mastei’, con- 
sidering that A. B. was liable to one-fifth part only 
of several charges, struck off four-fifths thereof, & 
certified he had taxed the bill at £4 10s. Qd. The 
client then obtained an order of course for pay- 
ment by the solr. of the costs of the taxation ; a 
motion being made, on behalf of the solr., to dis- 
charge the latter order for irregularity, on the 


ground t.hat more than one-sixth not b(?cn 
struck off witliin the rule, but no application being 
made to bo relieved from the certificate, which 
warranted the second order, the motion was, on 
that ground, refused with costs. — ^jMctskett v. 
Hill (1810), 3 Boav. 301 ; 49 E. R. 118. 

A 7} notation : — Refd. A.-G. V. Nethcrcoat (1840), 3 Beav. 297. 

2448. Power of judge to make second order for 
costs — Original order for taxation not mentioning 
costs of taxation.] — Wliere an application has been 
made to a judge by a client, for an order to refer 
an attorney’s bill to be taxed, & the judge omits 
to engraft thereon any clause respecting the pay- 
ment of the costs of such taxation — it is not com- 
petent to him, or to any other learned judge, to 
make a second order to tliat effect. All applica- 
tions under Solicitors Act, 1843 (c. 73), s. 37, must 
be ent itled in the matter of the attorney ; & 

thoiigli the application for the second order be 
made in the cause ; yet tlie application to set aside 
that order must }>e entitled as the sect, directs. — 
.Tones v. .Iones (1844), 2 L, T, O. S. 331 ; 8 J. P. 
412. 


Sub-sect. 2. — Ascertainment of Amount. 

A. In General. 

2449. Circumstances considered by court — Par- 
ticulars of Items.] — Upon an application that the 
solr. may be directed to pay the costs of taxation, 
more than a sixtli part having been taken off Ids 
bill, the et. will not enter into the particulars of the 
items of the bill . — He Hudson, Ex p. Millington 
(1835), 1 Deac. 114. 

2450. Circumstances under which allocatur 

made.]-— ( 1 ) On a rule why an attorney should 
not i>ay the costs of taxation, more than one-sixth 
part having been taxed off lus bill, the ct. will not 
rc-oj>en tlie master’s allocatur unless there is a 
cros.s-moiion to S(‘t it aside. 

(2) However small the sum is beyond one- 
sixth, wld(di is taken off in taxation, the attorney 
is equally liable. — Svvinburn v. Hewitt (1838), 7 
Dowl. 314 ; 1 Will. Woll. 11. 413 ; 3 Jur. 10. 

2451. Admission of affidavits.] — 

Laurie v. Bartuf/iw, No. 2.525, post. 

2452. Allowance for additions.] — A client of an 

attorney liaving applied to have the attorney’s 
bill taxed, tlie master taxed off a certain amount, 
but deducted from this amount c(*rtam additions 
which he allowed to the hill. After tins deduction, 
the sum taxed off was reduced to less than a 
sixtli of the bill delivered. But, if tlie sum 
at first taxed off had been comjjared with the 
amount in the bill delivered, eA^en augmented 
by tlie additions allowed, the deduction would 
have been more than one-sixth : — Held : the sum 
taxed off ought not to have been reduced by the 
addition allowed ; & the costs of the taxation 

w'ero to be paid by the attorney, under Solicitors 
Act, 1843 (c. 73), 8. .37. 

Tdie proper course was to estimate the deductions 
by themselves, as constituting the sum taxed off, 
& not to reduce them by the addition made to the 
bill {per (hiR.). — B. r. Eastw^OOD (1856), 6 B. & B. 
285 ; 119 E. B. 870 ; suh nom. He Hartley, 2 
Jur. N. S. 448. 

Contents of bill of costs, generally.] —See Sect. 4, 
sub-sect. 5, ante. 

B. Diahursementa. 

2453. General rule.] — Re Remnant, No. 1533, 
ante. 

2454. -.] — jBc Mercantile Lighterage Co., 
Ltd., No. 1529, ante. 
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Sect. 0. — Costs of taxation — The one-sixtkrule: 
sect. 2, B., C., D. E.; snhsrct. 3, A.] 

2455. Whether included — When advanced by 
client.! — Hindle v. Riiackeeton, No. 1554, ante. 

2456. .] — Hays v. Trotter, No. 1543, 

ante. 


2457. .] — ^An attorney cmi)loye(l to 

dofond an action, & receiving from his client the 
debt & costs, for the purpose of being paid over 
to pltf., is not entitled to make tliat sum an item 
in his bill, so as to increase the amount of it. — 
WooLLisoN V. Hodgson (1834), 2 Dowl. 360 ; 
suhseqvent proceedings, 3 Dowl. 178. 

Annotations :~Cons^. Morris r. Parklson (1835), 3 Dowl. 

744. Distd.iec Bodson (1845). 9 Beav. 5. 

2468. — — .] — fte Metcalfe, No. 1535, 

ante. 


2459. Extra lees for commissioners* 

travelling expenses.! — ^ solr. must pay the costs 
of the taxation of his bill reduced by the taxation 
more than one-sixth of the amount, which reduc- 
tion arose from the master disallowing extra fees 
paid to the comrs. for travelling expenses.— 
Inman, Ex p. Inman, Ex p. Wood (IS17), Buck. 
129. 

2460. Sum paid to proctor employed for 

client.] — Franklin v. Featiierstonhaitgh, No. 
1555, ante. 

2461. County allowance for witness’s 

expenses.] — Fdkins v. Jackson, No. 155(5, ante. 

2462. Legacy duty.]— J?c Haigu, No. 1.548, 

ante. 

2463. ~ Stamps.] — TJe IIaigh, No. 1518, ante. 

2464. Necessity for distinguishing between dis- 
bursements & professional charges.]-- h’c Kem- 
NANT, No. 1533, a?tte. 

2465. ,] — Ee Mercantile Tjchterage Co., 

Ltd., No. 1529, ante. 


C. Items B'^ronghj Included. 

2466. Items disallowed — Charges for work in 
which solicitor not employed.)— Kigby v. Edwards 
(1820), Boames’ Coats in Equity, 2n(l ed., 255, 
L. C. ; rawg., 5 Madd. 20 ; 50 E. lt. 801. 
Annotations : — Consd. I’ytchcs v Bovett (1821), Beames' 

CohIh In Kqiiity, 2nd cd. 257. Folld. Marshall r. Oxford 

(1832), 5 SUn. 4.50. Refd. LV Bracey (1845), 8 Boav. 200, 

2467. .]— Pytciies v. Bevett (1821), 

Beames’ Costs in Equity, 2ad cd., 257, L. C. 

Annotation Refd. Mai'Hhall r. Oxford (1832), 5 Sun. 450. 

2468. Client not liable for part dis- 

allowed.] — If, on a taxation of an attorney’s bill, 
as between atiorney & client, the master strike 
off a part of the charges, on the graund that the 
client is not tiio person liable for such part, the 
sum upon which the sixth is to be calculated, 
under 2 (leo. 2, c, 23, s. 23, is the original bill 
reduced by the part so disallowed ; the dis- 
allowance of such part is not a reduction upon 
taxation, within that clause. 

Costs in a suit were taxed as between party & 
party, «fc the residue, after taxation, paid to the 
attorney of the successful party. The attorney 
afterwards delivered his bills to Ins client, under 
an order of ct. for such delivery, «fc for a general 
reference of the bills for taxat ion. They included, 
among other matters, the above costs as reduced, 
for which tlio attorney gave credit : — Held ; he 
was entitled to insert tlie reduced, & not the 
original amount of costs, &, on taxation of the 
bills, the client could not add the sum formerly 


deducted from these costs to the sum taxed off 
fi*om the general amount of the bills, in order to 
make the whole reduction exceed one-sixth of 
such amount. — Mills v. Bevett (1834), 1 Ad. & 
El. 850 ; 3 Nev. & M. K. B. 767 ; 110 E. R. 
1435. 

Annotation : — Retd. Ru'isoll v. Yorke (1839), 7 Scott, 130. 

2469. .] — Under Solicitors Act, items 

struck out of a bill of costs on taxation, as 
not chargeable against the person to whom the 
bill is delivered, must be taken into account in 
determining the costs of taxation. — Re Clark 
(1851), 1 De O. M. & O. 43 ; 21 L. J. Ch. 20 ; 18 
L. T. O. 8. 130; 15 Jur. 1017; 42 E. R. 467, 
L. J.J. 

Annutntionji : — Consd. Re Barrow (1853), 17 Boav. 547 ; 

Re Atkinson & Pilgrim (1858), 20 Boav. 151. Retd. Re 

Browne (1852), 21 L. J. Ch. 412. 

2470. ~ — Want of authority.] — (1) An applica- 
tion for tlie re-taxation of a solr.’s bill should 
bo by petition, stating particularly the grounds 
of complaint, A not by motion. 

(2) Setnble : on taxation, charges disallowed for 
want of authority, A charges reduced by limiting 
to one of several (lefts, his aliquot part of a joint 
charge, ought not to be comput-ed in determining 
on wliom the cost s of taxation should fall. — A.-G. 

V. Nethercoat (1840), 3 Beav. 297 ; 49 E. R. 
116. 

2471. Items not properly chargeable against 

personal representatives.] — Re Russell (1884), 
19 Notes of Bases, 150. 

2472. • — -.] — A solr. had delivered to liis 
client a bill of coats containing, among othem, a 
charge which ought not to have been made. The 
client presented a petition for taxation & succeeded 
in reducing the bill by more than one-sixth. The 
items, other than tlui wi’ong charge, struck off or 
niodiiled, did not amoimt to one-sixth of the bill, 
& t.Jic solr. sought to have the bill delivered to be 
taken as if th(! wrong item had not been inserted 
at all, by which moans he would have escaped the 
costa of taxat ion ; but his petition was refused 
with (;osts . — Ex p. Barlow (1848), 12 li. T. O. 8. 
490. 

2473. Claim against defendant on joint charge 
limited to aliquot part.] — A.-G. v. Nethercoat, 
No. 2470, ante. 

I). Bill for Lump Sum. 

2474. Whether one-sixth deducted on basis of 
lesser amount —Delivery of bill for lump sum.] — 

Re Gartiiew, Re Pauli,, No. 1646, ante. 

2475. — — .] — Re Mackenzie, Ex p. Short, 

No. 2508, post. 

2476. .] — Ix.*ssor’s solrs. wrote a letter 

to lessee’s solrs. stating the expenses of the lease 
at a lump sum of £7 11«. On application for 
items thesy furnished a document wliich they 
called “ our bill,” containing items amounting to 
£10 10». 8d., but wrote at the foot of it “ say 
£7 1 Is’” nio costa were taxed at £7 11s. ; — Held : 
the letter stating the lump sum was the bill to be 
taxed, the so called “ bill ” of items being only 
explanatory, & the solrs. were entitled to the costs 
of the reference. — Re Heixard & Bewes, [1896] 
2 Ch. 229 ; 05 L. J. Ch. 550 ; 74 L. T. 457 ; 44 

W. R. 475 ; 40 Sol. Jo. 461. 

Annotation ; — ReW. Re Webb. Still r. Webb, [1897] 1 Ch. 144. 

2477. Acceptance of sum less than sum 

allowed by master.] — This was a summons on 


PART VI. SECT. 6, SUB-SECT. 2.— B. 

2465 i. Whether included — M hen <ul- 
vanced by client.] — Re Beks & Day, 
Ex p. Steele (1892), 11 N. Z. L. B. 
419. — N.Z. 


b. Meaning of ivords “ professional 
charges .*’] — The words “ profeaslonal 
charges ” In Ord. 65, r. 64 (40), mean 
professional charges properly so called, 
& so not include disbursements of any 
kind. The English practice to the con- 


trary not followed. — C unningham v. 
M'Donagh, [1904] 2 I. R. 417.— IR. 

PART VI. SECT. 6, SUB-SECT. 2.— D. 

2474 1. Whether one-sixih deducted on 
basis of leaser amount— Delivery of bill 
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behalf of a client for review of taxation, & tliat the 
costs of taxation might be allowed to the client & 
disallowed to the solrs. The solrs. had paid them- 
selves out of money of their client in their 
hands in full discharge of their bill of costs. After 
this the client changed his solrs. & required a bill 
of costs, & obtained a common order to tax the 
costs of his former solrs. Tlie bill was delivered 
to liim, & soon after the solrs. moved the ct. to 
cancel the order, but the judge refused the motion. 
Tlie bill delivered amounted to £26 8«. 3d!. & was 
reduced on taxation to £20 10s. 7d., more than 
ono-sixth being taxed off. The taxing master 
certified that the solrs. were entitled Uj all the 
costs of the taxation, on the ground that the sum 
allowed on taxation was greater than the sum 
accepted by the soli's, in full discharge : — Hold : 

(1) one-sixth having been taxed off the bill, the 
sobs, were not entitled to the costs of the taxation ; 

(2) no benefit having resulted from the taxation, 
no costs of the taxation would be allowed on either 
side, & no costs of the sununons . — Rc Elwrs A; 
TuiiNER (1888), 58 L. T, 580. 

E. Several Bills. 

2478. Whether total amount considered.]— An 

order was made for the taxation of four several 
bills of a solr. for various business done for the 
same assignee, under wliich more than a sixth 
art was taken oft the gross amoimt of the four 
ills, but not off the amount of every one of the 
bills : — Held : as all the bills w^ero inciuTed by the 
same person, in the sann* right, there was no 
need for a separate order of taxation for each bill, 
& as more than a sixth was taken off from the 
whole amount., tlie solr. must pay the costs of 
taxation . — Ex p. Bahhett (1834), 3 Ueac. & (Jh. 
731 ; 1 Mont. & A. 447, Ct. of K. 

Annotation : — Refd. llartoii v. Pyno (18J2), 1 Haro, 493. 

2479. .] -K. V. Vaiity (18U), 2 I.. T. O. 8. 

308. 

2480. .] — BeardsaUj a. Cheotham, No. 

1440, ante. 


.SuB-SEOT, 3 . — Liability to Pay. 

A. In (icneraJ. 

See Solicitors Act, 1813 (c. 73), ss. 37-39, 41. 

2481. General rule.] — lie Bemnani', No. 1533, 
ante. 

2482. Solicitor paying part of costs — Proceedings 
creating useless expense.]— 8olr. allowed costs of 
taxation, the reduction of his bill being less than a 
sixth, charged with costs of proceedings before the 
master, creating useless expense. — Y ea Frere 
( 1807), 14 Vos. 154 ; 33 10. 11. 480. 

Annotation: — Refd. Barton v. Pyue (1842), 1 Haro, 493. 

2483. Each party paying own costs — Bill reduced 
by less than one-sixth — Credit allowed for sum 
making reduction more than one-sixth.j — On the 
taxation of deceased attorney’s bill, in an action 
brought by his exors., who had acted improperly 
in other respects, instead of his surviving partner, 
the master having deducted less, but having 
allowed credit for a sum, which, with the deduc- 
tion, amounted to more, than a sixth ; the court 
left each party to pay their own costs of the 
taxation. — Gale v. Pakinqton (1825), M‘Cle. & 
Yo. 364 i 148 B. B. 450. 


2484. No benefit resulting from taxatlon,]- 

Re Elwes & Turner, No. 2477, ante. 

2485. Orders for taxation — Omission to Insert 
submission of client to pay, what Is found due— 
Effect of subsequent submission to taxation.]— 

Where in a judge’s order referring an attorney’s 
bill to be taxed under 2 Geo. 2, c. 23, s. 23, the 
usual .submission of the client to pay what is 
found duo was omitted, the ct. refused to refer 
it to the master to tax tlio costs of the taxation, 
more than one-sixth having been taxed off, even 
though the attorney had submitted, to the taxa- 
tion, & a balance had been found due by him to 
the client. — Howard v. Groom (1835), 4 Dowl. 
21 ; I Har. & W. 355. 

Annotations Consd. Peters r. SboeUan (1842), 10 M. & W. 

213 ; “ Howard v. (Troom, must be considered ns being 

overruled since the case of WiUutms v. (trifflth, 6 M. & W. 

32 ” (Alderson, B.). Refd. Russell v, Yorko (1839), 7 

Scott, 130; Doe d. Goodland v. Frankland (1843), 12 

L. J. Q. B. 249. 

2486. No direction to master as to costs of 

reference — Reservation of questions as to disputed 
items.] — A judge’s order to tax an attorney’s 
bill, contained a clause reserving to the client 
the right to dispute his liability, on the ground 
of want of retainer & of negligence, & directed 
the master to tax tlio items disputed on the latter 
ground separately. It contained no direction to 
the master to tax tlie costs of the reference as 
required by Solicitors Act, 1843 (c. 73), s. 37. 
The master having taxed off less than a sixth of 
the whole biU, k, having taxed the attorney the 
costs of the reference : — Held : the client was 
liable for the costs of the taxation, whatever 
might be the event of the questions so reserved. — 
Re Shaw (1851), 2 L. M. & P. 214 ; 20 L. J. Q. B. 
280. 

2487. Right of party to apply subse- 

quently for order for costs.] — Solrs. who had 
acted for trustees in the administration of a trust 
estate, & had delivered their bills of costs to the 
trustees, who deshed to have the bills taxed under 
an Older for taxation providing for the payment 
by the solrs. of the costs of the reference if more 
than one-sixth of the amount of the bills was 
taxed off, iiresented a petition in the names of 
the trustees for the taxation of the bills indorsed 
with their, the solrs.’, consent, & obtained an order 
of course by consent in the form given in Seton's 
.Judgments cfc Orden-s, 0th edit,, vol. I., p. 200, 
which provides that the taxing master is to tax 
the costs of the reference «Sc certify the amount 
thereof, & whether more than one-sixth of the 
amount of the bills has been taxed off. but contains 
no order for payment by either party of the costs 
of the reference. The trustees were represented 
at the taxation by a separate solr., who attended 
on two occasions, upon whicli more than one- 
sixth of the amount of the bills was provisionally 
disallowed. 

The question as to the payment of the costs of 
the taxation was then raised, & the trustees moved 
for an order for taxation under Solicitors Act, 
1843 (c. 73), s. 37, providing that if the bills 
when taxed should be less by a sixth part than 
the bills as dehvered, the solrs. should pay the 
costs of the taxation ; — Held : the order for 
taxation obtained by the solrs, left it open, when 
the taxing master had taxed & certified, for 
either party to apply for & obtain an order, that 
the other party should pay the costs of the taxa- 


for lump mim. ] — Whore a lump sum was 
orlfirtiially charged to a cUeut, & on an 
order for taxation being obtained the 
solr. obtained leave to d^ver a detailed 
bill, Sc did so showing charges much 


exceeding the lump sum. but claiming 
only the lump sum, & on taxation 
more than ono-slxth of the charges 
shown in tho detailed bill was taxed off, 
but more was allowed than the lump 


sum charged & claimed : — Held: the 
client must pay the costs of the taxa- 
tion.— J?e B rown (1895), 14 N. Z. L. R. 

8 .— N.Z. 
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Sect. 0 . — Coals of taxation — The one-sixth rule : Sub- 
sect. 3, A., B. & C.] 

tion, & did not give tlic solrs. tlioir right to their 
costs of the taxation in any event. — lie Burn & 
BERRinaE (1008), 09 L. 'J\ (i0«. 

2488. Effect of non-attendance of party.] — Exp., 
WOOLLETT, No. 2.540, post. 

2489. - — - What constitutes attendance — Letters 
to taxing master.] — Solrs. proceeding under the 
common order for taxation, which is in accordance 
with Solicitors Act, 1848 (c. 73). s. 37, must pay 
the costs of reference it the i)arty chargeable does 
not attend the taxation. A person does not 
attend by writing letters to the taxing master.- — 
Re UrrERTON (1882), 30 W. It. 840. 

2490. Effect of Judicature Acts,] — Re Carthew, 
Re Paull, No. 1040, ante. 

2491. Effect of R. S. C., Ord. 66.]— i?c Car- 
TTIEW, Re Paull, No. 1010, ante. 


B. Bill R^educed by One-Sixth or ll/ore. 

See Solicitors Act, 1843 (c. 73), ss. 37-39, 41. 

2492. Whether court has a discretion.] — AViiere 
an attorney’s bill is reduced on taxation by a sixth 
part, the client is entitled to the costs of taxation. 
They are not in the discretion of the ct. — Higgins 
V. WOOLCOTT (1820), .5 B. C. 700; 108 E. II. 
283 ; sub noni. UicivioNs v. Woolcot, 8 Dow. ct 
Ry. K. B. 589. 

Annotation Consd. Moriia v. I’arldnsou (1835), 5 (I’yr. 775?. 

■ Special circumstances.] — See Nos. 2500- 

2510 , 2^osi. 

2493. Whether solicitor or client liable.] — 

Higgins v. Wgolcott, No. 2492, ante. 

2494. .] — In a suit for the administration 

of the est-ate of testator, a solr. carried in a claim 
for his bills of costs, winch, on taxation, were 
reduced by more t han one-sixth -. —Held : the 
.solr. ought to j)ay the co.sts of the taxation. — 
&U.VEKTOP V. KAM.SAY (1838), 1 Beav. 434 ; 48 
E. R. 1008. 


Annatahon Consd. Rai'toii v. ryno (1812), 1 Ilare, '19.3. 

2495. -- — .] — On the taxation of an attorney’s 
bill as between a4t()rney & client, more than 
one-aixth of the amount was struck off in con- 
sequence of all charges being disallowed previous 
to July 15, 1837, when Solicitors Act, 1837 (c. 50), 
came into operation, by reason of the attorney 
not having been an attorney of thi.s ct. :—lJeld : 
the att-orney was liable to pay the costs of taxation, 
under 2 Geo. 2, c. 23, s, 23 .— Newton v. Harland 
( 1841), 2 Man. & G. 880 ; 9 Dowl. 041 ; Drink- 
water, 213 ; 8 Scott, N. R. 230 ; Woll. 203 ; 10 
L. J. C. P. 227 ; 133 E. R. 1003. 

Annotation Held. W4bc v. Newton (IHKi), 7 L. T. O. S. 138. 

Re Carew (184.5), 5 L. T. O. S. 


2496. — 
142. 

2497. — 

1040, ante. 


Re (Carthew, Re Paull, No. 


2498. — — Deduction due to whole branch of 
costs being disallowed.] — An attorney is not liable 
+ taxing his bill, imder tlie 

s at. 2 Geo. 8, c. 23, s. 23, where the deduction of 
one-sixth is occasioned, not by the particular 


items being taxed, but by a whole branch of it 
being disallowed. — White v. Milner (1704), 2 
Hy. Bl. 857 ; 120 E. R. 693. 

Anno^tiona : — Expld. Hlg'ljy v, Edwards (1820), 5 Madd. 20. 
Folld. Pytohes v. Jlovelt (1821), Beamos’ Costs in Equity, 
2ud od. p. 2.57. Apld. Mills v. Revett (1834), 1 Ad. & El. 
8.5(5. Expld. Morris v. 1‘arkiuson (1835), 2 Cr, M. & It. 
178. Dia^. Newton v. Harland (1841), 2 Man. & G. 886 ; 
Re Clark (1851), 13 Boav, 173. 

2499. .] — Where the master on taxation 

decided that one of the actions in which the costs 
had been incurred, had been improperly brought, 
& disallowed those costs, by which more than 
one-sixth of tlio bill was taken off : — Held : the 
attorney was bound to pay the costs of taxa.tion. — 
Morrls V. Parkinson (1835), 2 Cr. M. & R. 178 ; 
3 Dowl. 744 ; 1 Gale, 100 ; 5 Tyi-. 772 ; 4 L. J. Ex. 
220 ; 150 E. U. 77. 

Annotation ‘"FoUd. Newton v. Harland (1841), 2 Man. & Q. 


2500. Plaintiff’s solicitor obtaining costs 

from defendant.] — Sutcliffe v. Clegg, No. 2441, 
ante. 

2501. Defendant undertaking to pay plain- 

tiff’s costs on compromise of action.] — Sadler v. 
i’ALFRE\"MAN, CHAMBERS V. SADLER, No. 1760, 
ante. 

2502. Unnecessary payment of additional 

sum to other party’s solicitor.] — Where a writ was 
indorsed pursuant to 2 Reg. Cen. H. T., 1831, with 
a certain amount of debt & costs, & that amount, 
together with 5s. more was paid within the four 
days x>rf'8eribod by the rule, more than one- 
sixth of the costs, including the 5s., was dis- 
allowed on taxation : — Held : not within the rule, 
& deft, was not entitled to the costs of taxation 
under it. 

I'lioro was no necessity to pay the 5s., for pltf. 
would have proceeded at his peril, after the pay- 
ment of the d(‘bt & costs claimed by the indorse- 
ment on the process. I think the meaning of the 
clause in the ride is merely, that deft, may have 
the costs taxed notwithstanding sucli payment 
(Coleridge, J.).~Ward v. Gregg (1837), 5 
Dowl. 729 ; Will. Woll. & Dav. 351. 

.'(nnolafian,;— Consd. Flatau r. Cullen {1899), 81 L. T. 402. 

2503. Trifling excess over sixth.] — Swin- 

HURN V. Hewitt, No. 2150, ardr. 

2504. Proceeding upon unsigned bill— 

Signature waived.] — Wliere on a reference of an 
attorney’s bill to taxation, the parties agree to 
waive the delivery of a signed bill, prinid facie 
they waive the operation of 2 Geo. 2, c. 23, as 
to paymentr of the costs of taxation. — Cerrard 
V. Arnold (1838), 6 Dowl. 336; 1 Horn & H. 
IS ; 2 Jur. 112. 

Anyotalimi.H :—Cons4. Peters r. Sheehan (1842), 10 M. & \V. 

21.5. Refd. Hussoll V. Yorko (1839), 7 Scott, 130. 

2505. Solicitor agreeing to or acting 

upon order for taxation.] — Whore an attorney has 
agreed to, or .acted upon, an order for the taxation 
of his unsigned bill, the et. has authority to order 
him to pay the costs of the taxation, if more than 
one-sixth bo taxed off. — P etpikr v. Sheehan 
( 1842), 10 M. A W. 213 ; 1 Dowl. N. S. 943 : 12 
L. .T. Ex, 177 ; 6 Jur. 739 ; 152 E. R. 440. 
Anvntniion : — Apld. Re Pender (1846), 2 Ph. 60. 
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solicitor or client linhle 
oy aolicUor to reduce bill— 
Whether one-surth to be deducted on 
basts of original bill.] — Where a solr 
offered to make a deduction from his 
bill, the ct. held that the master should 
not charge the solr. with the costs of 
taxation unless the bill had been 
reduced one-sixth Indopendcntlv of 
the voluntary deduction. — Re h'ltKE- 
MAN, CRAQIE & PnoUDKOOT (1861) 1 
Ch. Ch. 102.— CAN. '' 


d. .]—Rc 

13 1*. H. 173.— CAN. 


CAMEnoN (1889), 


®- Abandonment of item — 

\v hvther one-si-xth to be deducted on basis 
of original ftifhj— Where one Item had 
been abandoned by an attorney after 
a summons taken out for the taxation, 
out before actxial taxation, & ono-elxth 
was afterwards struck off the whole 
bill. Including such Item : — /7-W .• 
the attorney was properly ordered to 
costs of taxation. — Re Davy 
(1869), 5 P. H. 55. — CAN. 


, ' — — .1 — Whore an attorney 
obtains leave to amend his bill after 
taxation comtnenoed, it Is Improper 
to strike out any items in the bill. 
The charges alleged to bo omitted 
should he added, & If one -sixth bo 
taxed off the bill as amended, the 
attorney must pay the costs. — Re 
Martin (1877), 7 P. R. 90.— CAN. 

g, Attendance, of client at 

taxation immaterial. ] — Under Legal 
Professions Act, e. 70, as to the pay- 
ment of the costs of a reference for 
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2506- Discretion of court — Special circum- 

stances.] — In a suit against a solr. for an account, 
in the taking of which the bills of costs of the 
deft, are taxed, & reduced more than one-sixth 
in amount, the ct. has jurisdiction to give or with- 
hold the costs of taxation, according to the cir- 
cumstances & justice of the case. 

The ct., by analogy t-o the rule wliich 2 Ceo. 2, 
c. 23, lays down, tlirows upon the solr. tlie costs 
(d tlie taxation, where his bill is reduced by more 
tljan one-sixth of the amount (Wigham, V.-C.). 
— Babton V. Pyne (1842), 1 Hare, 493 ; 00 E. R. 
1123. 

2507. .1 — Tie Cartiiew, lie 

Baull, No. 1346, ante. 

2508. — — — — .]— iSohs. sent in a bill 

of costs for i‘i4 2a. 8d. & tliere was add<'d at the 
foot, “ By allowance, £7 2s. 8d.” The taxing 
master disallowed £J0 19s. 4(/. froiri the bill, but 
stat<‘d in his certificate that lie Iroat-ed the bill 
ns one for £37, as he considered the £7 28. 8d. 
allowance to be unconditional : &. he oertillod 

under Solicitors Act, 1843 (c. 73), a. 37, that in 
his opinion the sobs, were entitled to the costs 
ol taxation ; — TJeld : the bill was properly taxable 
on £14 28. 8c7. & further the facts w(*re sufYicient 
to justify the discretion exercised by the ct. below 
in allowing the .solrs. the costs of tlui taxation. — 
lie Ma<'kJ':nzik, Ex p. Short (1893), 69 L. T. 
751 ; 41 \V. K. 530 ; 37 Sol, Jo. 4H0 ; 2 li. 478, 
C. A. 

2509. .] — Be Lewis (1904), 49 

Sol. Jo. 5J. 

2510. .j— Where the effect of a 

taxation of a bill of costs under Solicitors Ac(., 
1843 (c. 73), s. 37, is to reduce the bill by a sixtli 
part or more of tlie total amount, & the taxing 
master certifies specially any circumstanci's re- 
lating to the bill or taxation, tlie discretion of the 
ct. to make an order as to the costs of the taxation 
not in accordance with the one-sixth rule may lx* 
exercised in favour of eitlier the solr. or the client. 

In his bill of costs as delivered a solr. entered 
in the disbursements column certain counsel’s 
fees. These fe(‘s had been paid by cbeijiK'S of tlie 
client, but the cheques had been returned by 
counsel to the solr., who had sent them back to 
the client. In one mstani’e thi'ie was a note m 
the bill that Ibo cheque liad been returned by 
counsel, but in no case was the client credited 
with the amount in the bill, although in a <;vash 
account delivered with the bill the amounts were 
all credited to the cli(‘iit. Tlie result of tlie taxa- 
tion was that a little more than one-sixth of the 
total amount of ilic bill was taxed off, & the 
taxing officer taxed tlic costs of the reference 
payable to the client., but specially certitiod the 
circumstances &; stated that if he liad liecn at 
liberty to strike out the counsel’s fees tlio effect 
would have been that loss than one-sixth would 
have been taxed off, ’Hie insertion of the fees 
was by a blimdcr of the solr. or his clerk. Tlie 
solr. apjilied, on the special circumstanci's certified 
that the taxing master should bo directed to tax 
the costs of the taxation payable to the solr. instead 

taxation of a eolr.’s bill, where ono- 
sixth is taxed oU the bill, the solr, 
must pay the costs of tiic reference, no 
matter whether the client attends niion 
the taxation or not . — lie Soucixon 
(B. C.) (1913), 25 W. L. R. 433; 14 
I). L. It. 778.— CAN. 

h. Action stayed pending 

taxation — On client undertakin ( to pay 
balance found dwr.] — B oweii v Naulk 
(1840), FI. & K. 78.— IR. 

k. .] — Whore, in a minor 

matter, upon a reference to the master 


of to the client, & that the certificate should be 
varied accordingly — Held : the costs of the 
taxation must be borne by the client, hut the solr. 
must pay the costs of the client of the implication 
to the ct, as between solr. & client . — Be Richards, 
[1912] 1 Ch. 19; 81 L. J. Oh. 165; 105 L. T. 
7.50 ; sub nom. Be R., 50 Hoi. Jo. 74. 

Effect of proceedings for recovery of costs — 

Order obtained after commencement of action.] — 
Bee Nob. 2.534-2541, post. 

Action for account.] — See Nos. 2546, 2547, 

post. 

C. Bill Beduced by Less than 07ic~Sixih. 

See Solicitors Act, 1843 (c. 73), ss. 37-39, 41. 

2511. Whether solicitor or client liable.] — Costs 
ordered the attorney on taxing liis bill, a sixth 
part not being taken off. — Hirst v. Dixon (1732), 
Cooke, Pr. Cas. 78 ; 125 E. B. 968. 

2512. .y Be Shaw, No, 2486, ante. 

2513. .] — iic Burn & Berrtdge, No. 2487, 

ante. 

251 4. Discretion of court.] --Barker v . 

London (Bp.) (1755), Barnes, 147 ; 94 E. R. 

849. 

Annotation : — Apld. Baker v. Wills (1831), 4 Tyr. 279. 

2515. .] — WJiere less than one-sixth 

has been taxed off an attorney’s bill under 2 Geo. 2, 
c. 23, fl. 23, the ct. is bound to exercise their dis- 
cretion as to allowing the attorney tlie costs of 
taxation, according to the reasonableness of the 
bill.— Bussei.l V. Yorke (1839), 1 Arn. 507; 7 
Scott, 130 ; 8 L. J. C. P. 135 ; 3 Jur. 74. 

2516. .J — Cari'ENTER v. ( -alvert, No, 

2556, post. 

2517. Bill reduced by nearly one- 

sixth.] — WIktc nearly a sixtli was taken off an 
att-orney’s bill upon taxation tlie ct. refused to 
allow liim the costs of taxalion.^ — Elwood v. 
PjCARt’E (18.31), S Bing. 83 ; 1 Dowl. 251 ; 1 Moo. 
A S. 159 ; 1 L. J. C. P. 41 : 131 E. K. 332. 
Annotations : — Consd. Baker a. Wills (1834), 2 CT, 6c M. 415. 

Apld. Davison v. Alien (1840), 8 DowJ. 073 ; Hodge v. 

Jilt'd (1844), 0 Man. & G. 1020. Refd. Holdorness v. 

Barkworth (1838). 3 M. & W. 311. 

2518. — ~ — .] — Wffiero less than a 

sixtli part of an attorney’s bill is taken off on 
taxation, it is discretionary wath the ct-. to allow 
him the costs of taxation ; & where a sum amount- 
ing very neai'ly to a sixth part was taken off on 
taxation, the ct. mfu-sed to do so. — Baker i\ 
Wills (1834), 2 Cr. & M. 415 ; 4 Tyr. 279 ; 119 
E. R. 822 ; sab nom. Baker v. Mh.ls, 2 Dowl. 
382 ; 3 L. J. Kx. 92. 

Annotation : — Held. BumhcU v. Yorko (1839), 7 Scott, 130. 

2519. .] — This ct . will not com- 

pel tJie client to pay the costs of taxation of an 
attorney’s bill wlion th(‘ amount taxed off 
approaches to one-sixtli of the total amount of 
tlie bill. — Davison v. Allen (1840), 8 Dowl. 673 ; 
4 Jur. 859. 

2520. Charges made bona fide.] — 

The ct. disallowed an attorney his costs of taxation 
under 2 Geo. 2, c. 23, s. 2:i, where his bill had been 
rinluced by nearly one-sixth, £20 LSvi. 4ci. being 
taken off a bill of £160 18s. 2d. though the charges 

costa of taxation, whore more than ono- 
slxth ia struck oil, appUos to all taxa- 
tions, whether under Solrs. Act or 
otherwise. — lie Mortimer (1870), I. Ii. 
4 Kfi. 90.— IR. 

m To ivJiat references rule applic- 
able.]— -hogal Professions Act, s, 79, 
as to the payment of costs of reference 
when one -sixth is taxed off, applies 
to all references provided for in sects. 
70, 77 & 78 of tile Act. — Re Dunoan & 
Carscau-kx (1913), 18 B. C. ii. 374.— 
CAN. 


to ascertain whut lien the solr. of the 
father of the minor liad upon tlio 
several doouraents, etc., in his possession 
for costs incut rod in the iifotiino of the 
father, the costs claimed were reduced 
upon taxation by more than ono-half : 
— Held : the solr. should pay his own 
costs of the taxation, as well as those 
Incurred by the guardian of the minor 
in reducing the amount of tho costs 
claimed . — Rc Law'ler (1810), Fl. & K. 
73.— IR. 

1. - — .J -The rule disallowing the 
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Sect. 6. — Costs of taxation — 'I'he one-»ixth rule: Stih- 
sect. 3, C.y D., E,, F., Q. {a) & (6), H. «fc /.] 

were made bond, fide. — Hodge v. Bird (1844), 6 
Mon. & G. 1020 ; 7 Scott, N. R. 993 ; 13 L. J. 
0. P. 87 ; 2 L. T. O. 8. 402 ; 134 E. R. 1205. 

2521. Solicitor delivering altered bill.] — 

Webb v. Stone (1794), 1 Anst. 260 ; 145 E. R. 
860. 

2622. Delay of solicitor in bringing bill.] — 

Where the solr. was guilty of great delay in bring- 
ing in his bills, the ct. will not give him his costs 
of the taxation, although less than one-sixth part 
is taken off. — Yea v. Yea (1795), 2 Anst. 589 ; 
145 E. R. 975 ; previous proceedings (1794), 2 
Anst. 494. 

2523. Items inserted in error.] — Marshall 

V. Oxford, No. 1584, ante. 

2524. Improper charge by solicitor.] — If 

in a short cause an at torney wilfully make a charge, 
however small, to which ho is not entitled, the ct. 
will not allow him the costs of taxation, thougli 
less than one-sixth is taken off. — Holderness v. 
Barkworth (1838), 3 M. & W. 341 ; 0 Dowl. 
392 ; 1 Horn & H. 21 ; 7 L. T. Ex. 107 ; 150 
E. R. 1176 ; sub nom. Holderness v. Macworth, 
7 L. J. Ex. 107. 

Annotations ■ — Consd. Carpenter n. Culva'rt (18G8), 17 L. T- 
678. Reid. Hodge w. Illrd (1844), 6 Man. be G. 1020. 

2626. Agreement between parties as to 

amount.] — (1) If an attornt'y’s bill he referred fop 
taxation, & after a discussion before the master, 
the parties come to an aiTangement as to the 
amount, & the master makes liis allocatur upon 
such arrangement, for more than live-sixths of 
the original amount of the bill, tlu; attorney is 
not entitled to the costs of taxation. 

(2) On an application by an attorney for the 
costs of taxation, the ct. will admit aflidavits to 
explain the circunistanci's under which the rnastor 
made his allocatur. — IjAURIE v. Bartlefi’ (1843), 
1 Dow. <fc L. 730 ; 13 L. J. Q. B. 145 ; 8 Jur. 494. 

2526. Lessor’s solicitor Including other 

solicitor’s costs In own bill— More than one-sixth 
deducted from total amount.]— -On taking a lease 
from a lessor concurring parties represented by 
separate solrs. the lessee, in tiie absence of agree- 
ment express or implied, is only liable for one set 
of costs. 

If the lessor’s solr. includes the costs of the 
concurring parties’ solrs. in his own bid, & more 
than one-sixth is taxed off the total amount, he 
must pay the costs of taxation, although less than 
one-sixth is taxed off his own costa. — Re Fletcher 
& Dyson, [1903] 2 Ch. 688 ; 72 L. ,T. Ch. 791 ; 89 
L. T. 473 ; 62 W. R. 27 ; 19 T. L. R. 682 ; 47 
Sol. Jo. 769. 

— — Effect of proceedings for recovery of costs — 
Order obtained after commencement of action.]— 

See No. 2543, post. 

Action for account.] — See No. 2548, post. 

I). Personal Representatives. 

See Executors, Vol. XXIV., p. 632, Nos. 0500- 
6593. 

2527. Whether solicitor’s representative liable — 
Where assets admitted.] — Tlie ct. has no juris- 
diction to order the exor. of deceased solr. to pay 
the costs of taxing the solr.’s bill, nor to order the 
exor. to refund as balance found duo from the 
deceased solr., if the exor. does not admit assets. 
Qu. : if assets ate admitted. — Re PriiLiaps, Ex p. 
8PACKMAN (1836), 3 Mont. A. 135, Ct. of B. 

Annotation : —Tiisifli, Re Jacksou, Ex p. Hammond (1838), 
8 L. J. Bey. 26. 

2628. Where assets not admitted.]— /ic 

PniLLiPtf, Er p. Spaceman, No. 2 ■527, ante. 


2529. Order for taxation obtained after 

solicitor’s death.] — Where an order for the taxation 
of a solr.’s bill is not obtained until after his death, 
his administratrix is not liable to the costs of 
taxation, although more than a sixth is taken off ; 
nor are such costs the subject of set-off. — Re 
Jackson, Ex p. Hammond (1839). 4 Doac. 48 ; 1 
Mont. & Oh. 136, Ct. of R. 

E. Trustess. 

2530. Liability of co-trustee.] —Re H. P. Davies 

6 Son, No. 1717, ante. 

F. Bankruptcy Practice. 

See Bankruptcy, Vol. IV., pp. 231, 522, 523, 
Nos. 2162, 4765-4780. 

O. Effect of Proceedings for Recovery of Costs. 

(a) Order Obtained Before Commencement of Action. 

2531. Whether solicitor or client liable.] — ■ 

Quabman V. Vealb (1828), 7 L. J. O. S. K. B. 42. 

(b) Order Obtained After Commencement of Action. 

2532. General rule.] — A client, on a special 
petition, obtained an order for taxation. The 
taxation having been completed, the client pre- 
sented a petition for the consequential directions. 
The solr. then objected, that the common order 
would have been sufficient, & he asked the costs 
beyond those of a common order : — Held : the 
objection came too late. 

Where a taxation is ordered after action brought, 
the general rule is, that if anything is found due, 
the client must pay the costs of the action . — Re 
Hair (1848), 11 Beav. 96 ; 60 E. R. 763 ; sub nom. 
Re Hair, Ex p. Cox, 17 L. J. Oh. 247 ; 11 L. T. 
O. S. 316. 

2533. Whether solicitor or cUent liable — Bill 
reduced by one-sixth or more.| — Costs of taxing 
an attorney’s bill not allowed to a party who 
succeeds in striking off a sixth, where the order for 
taxing IS not obtaintjd till after the action on the 
bill has been commenced. — Benton v. Bullard 
(1828), 4 Bing. 561 ; 6 L. J. O. S. 0. P. 115 ; 130 
E. R. 881. 

— Folld. Jay V. Coaks (1828), 8 B. & 0. 635. 

Apid. llol)ins(>n v. Powell (183!)), 5 M. & \V. 47!). 

2534. — .] — Where a judge’s order for 

taxing an attorney’s bill Ls not obtained until 
after he has commenced an action for the amount, 
deft, is not entitled to the costs of taxation, 
although more than one-sixth is taken off by the 
master. — Jay v. Coaks (1828), 8 B. & 0. 635 ; 3 
Man. & Ry. K. B. 35 ; 7 L. J. O. S. K. B. 32 ; 108 
E. R. 1178. 

2535. — — -.] — Wliere a judge’s order for 

taxing an attorney’s bill is not obtained until 
after he has commenced an action for the amount, 
deft, is not entitled to the costs of taxation, 
although more than one sixth is taken off by the 
master. — Hardin v. Miles (1829), 9 B. & 0. 755 ; 

7 L. J. O. S. K. B. 336 ; 109 E. R. 281. 

A nnolnlinna : — Apld. Ilobitison v. Powell (1830), .5 M. & W. 

4 79. Reid. Rc Schlosiiigcr, Ex p. Watta (183G), 5 L. J. 

Bcv. 31. 

2536. .] — A paHy is not entitled to 

the costs of the taxation of his attorney’s bill, 
though onc-sixth is taken off, if the taxation is 
not applied for till after an action brought on the 
bill. — W atkins v. Mahon (1836), 6 Dowl. 178 ; 
1 M. & W. 722 ; 2 Gale, 129 ; Tyr. & Gr. 1023 ; 6 
L. J. Ex. 247 ; 150 E. R. 624. 

2537. .] — Re Schelingsbr, Ex p. 

Watts, No. 1726, ante. 

2538. .] — Where an attorney’s bill is 

reduced more than a sixth, on a reference to 
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taxation after action brought, the attorney is 
Tint compellable to pay the costs of taxation. — 
ROBINSON V. POWKLL (1839), 6 M. & W. 479 ; 9 
L J. Ex. 17 ; 3 J ur. 1033. 

2539. •] — Where taxation is directed 

after action brought, this ct. does not give the 
client the costs of taxation, though more than 
one-sixth be taxed off. — Re Boord, Toghill v. 
GiiANi’ (18^3), 6 Beav. 348 ; 49 E. R. 860 ; previotia 
proceedings (1840), 2 Beav. 261. 

2640. .]— -Where an attorney’s bill is 

referred to taxation after action brought upon it, 
the attorney is iiable, under Bolicitors Act, 1843 
(c. 73), s. 37, to pay the costs of taxation, if more 
than one-sixth is struck off. 

Where the party does not attend the taxation 
he is not liable to pay those costs (Parke, B.). — 
Ex p. WooLLBTT (1844), 12 M. & W. 504 ; 1 Dow. 
& L. 593 ; 13 L. J. Ex. 121 ; 2 L. T. O. B. 331 ; 
8 J. P. 412 ; 8 Jur. 130, Ex. Ch. 

Annotation : — Retd. Lmnsden v. Shlpcoto Land Property Co. 

(1»06), 05 L. T. 17. 

2541. Application for taxation before 

action refused.] — Where a party cannot obtain an 
order to tax an attorney’s bill before action eoni- 
nienced, he Ls entitled to the costs of taxation if 
more than one-sixth be taxed off after the com- 
inencernent of tlie action. Thus, a judge at 
cliambers having refused to make an order on the 
assignees of an attorney to tax lus bill delivered 
to pltf., deft., after the assignees had commenced 
an action, on taxation, took off more than one- 
sixth : — Held : that tlio master was wrong in 
allowing the assignees tlio costs of taxation. — 
Eeatherstonhaugh V. Keen (1833), 1 O. M. 
405 ; 149 E. R. 495 ; sub noni. Featiirrstone- 
iiATJGH V. Reece, 2 Dowl. 30 ; 2 L. J. Ex. 232 ; 
std) nom, Featiierstonhaugh v. Keen, 3 Tyr. 
540. 

2542. - — Action brought to avoid costs of 

taxation.] — WJiere an attorney brings an action 
to recover the amount of his bill, <S5 after action 
brought his bill is taxed, he is not bound to pay 
the costs of taxation, unless it appears that the 
action was brought to avoid those costs. — T oomkh 
V. Fuller (1833), 2 Dowl. 195. 

2543. -- — Bill reduced by less than one-sixth.] — 
Where an action is brought on an attorney’s bill 
which before trial is reduced on taxation by less 
than one-sixth, deft, afterwards succeeds m the 
cause on a plea of set-off, deft, is not (mtitled to the 
costs of the taxation as costs in the cause. — 
Wilson p. Knapp (1840), 8 Dowl. 426 ; 4 Jur. 
220. 

2544. Payment Into court by client — Money 
taken out by solicitor — Whether costs of taxation 
are costs In the cause.] — Where an order is ob- 
tained to tax an attorney's bill, after action 
brought thereon, & deft, then pays the amount 
found to be due into ct., wliioh pltf. takes out, the 
costs of the taxation of the bill are rightly taxed 
to pltf. as costs in the cause. — 1'iiomas v. Bwan.sea 
CoRPN. (1843), 11 M. & W. 83; 2 Dowl. N. B. 
1003 ; 12 L. J. Ex. 281 ; 132 E. R. 725. 

2545. Order for taxation after verdict In action — 
Whether one-sixth rule applicable.] — Lumsden v. 
Bhipcote Land Co., No. 1572, ante. 

H. Action for Account. 

2546. Whether solicitor or client liable — Bill re- 
duced by one-sixth or more.] — A bill was filed by 
the exors. & devisees in trust under a will, to have 
the trusts of the will established, & the usual 
accounts taken. J. F. acted as the solr. of pltfa. 
as well as of defts., & conducted the proceedings 
in the suit subsequently to the decree, until the 


conduct of it was taken from him by pltfs., & a 
new solr. appointed by them. J. F. having 
delivered up the documents relating to the suit 
to the new solr., a paper writing was discovered 
amongst them, purporting to be a copy of a charge 
which had been carried in by J. F. under the 
decree, in the joint names of certain persons, of 
whom J. F. was one, as creditors of testator ; the 
charge thereby made by J. F., for himself amounted 
to the sum of £57, alleged to bo the balance due 
from testator’s estate for business done by J. P. 
for testator & his son, as paHners in business, on 
testator’s retainer, after deducting from the 
aggregate amount of his several bills of costs the 
sums received by him from testator on account 
of such business. On the copy of the charge found 
amongst the documents so delivered up by J. F. 
was indorsed a memorandum, in the handwriting 
of .T. F.’s town agent, to the effect that the charge 
iiad been allowed, subject to the approval thereof 
by defts.* solr. : the copy also bore a subsequent 
indorsement, in the same handwriting, to the 
effect that the charge had been afterwards abso- 
lutely allowed, but no entry to any such effect 
was to be found in tlie master’s books. The 
master having referred the bills of costs to bo 
taxed, J. F. withdrew his charge. On application 
to the ct. hy pltfs. by petition, the bills of costs 
of J. F. were ordered to be taxed, & an account 
was dii-ected to be taken of the moneys received 
by J. F. on account thereof, «fe more than one- 
sixth part of the amount of the bills having been 
taken off on taxation, J. F. was ordered to pay the 
costs of petitioners’ occasioned by his charge, & 
also the costs of potitionei*s’ application to the 
ct. relative to the cliarge & bills of costs, & conse- 
quential thereon. — Acey v. Simpson (1843), 12 
L. J. Oh. 449. 

2547. Discretion of court.] — Barton 

V. Dyne, No. 2506, ante. 

2548. Bill reduced by less than one-sixth — 

More than one-sixth taken off In action.] — (1 ) l^oss 
than one-sixth was taken off a bill of costs on 
taxation, but more than one-sixth was taken off 
in the suit, which was one for a general account 
between the solr. & client, on other grounds, int-o 
which the taxing master could not enter. The 
costs of taxation were allowed to the solr. 

(2) A solr. took uj? his client’s bills : — Held : 
these payments could only be treated in the same 
light as any other ordinary cash advances made by 
the solr. for the benefit t)f his client, the .solr. 
was not entitled to charge interest thereon. — 
May V. Bjggenden, Cheeseman v. May (1857), 
24 Beav. 207 ; 53 E. R. 337. 

AnnnUitton<i : — Reid. Hill South StafTordfililrc Ly. (1874), 

L. R. 18 Em. i5l ; Mo/.ley v. Cowie (1878), 2(5 W. It. 854. 

I. Parly and Parly Taxation. 

Sec R. S. C., Ord. 65, rr. 19u., 27 (2S), (38 b), (55). 

2549. Whether solicitor liable— More than one- 
sixth taxed off — “ Costs payable out of a fund or 
estate ’’—Personal liability of party to pay costs.] — 

Boimons Simmons (1895), 30 Bob Jo. 673. 
Annotation : — Reid. Buohan v. A>rc, [1015] 2 CL. 474. 

2550. Agreement for indemniff- 

catlon out of property.]— A trustee of leasehold 
property, on which at the request of his ccstuis que 
trust he had created incumbrances involving a 
personal liability on his part, brought this action 
claiming to be indemniiled liy them personally & 
also out of the property. By the order made in 
the action the ct. declared that pltf. was entitled 
to be indemnified out of the property against this 
personal liability & costa, inclutling the costs of 
the action, & gave pltf. liberty t-o apply for giving 
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Sect, 6 . — Costs of taxation — 7'he one-sixth rule: Sub- 
sect, 3, 1. ; suh-sccts, 4 tfe 5. Sect. 7.] 

effect to liis indemnity, if not completed within 
six months, & directed taxation of pltf.’s costs. 
Pltf.’s soh’s.’ bill was reduced on taxation by more 
than one-sixth, & tJie taxing master, holding that 
the case foil within It. 8. C., Ord. 05, r. 27 (38b), 
disallowed the solrs. their costs of drawing & 
copying the bill & of attending the taxation. On 
a summons to review : — Held : pltf.’s costs were 
not payable out of a “ fund or estate, real or 
pei'sonal,” within R. S. C., Ord. 05, r. 27, (38b), 
& the taxing master was wrong in disallowing 
these costs. — Buchan v. Ayke, [1915] 2 Ch. 474 ; 
85 L. J. Ch. 72 ; 113 L. T. 1151 ; 00 Hoi. Jo. 45. 


Hub-sect. 4. — Enforcement op Order. 

2551. By solicitor — Time for application — At 
taxation.] — Where an attorney is entitled to the 
costs occasioned by the taxation of his bill, he 
ought to apply for them at tlie time ; & cannot 
recover them by motion after making a subse- 
quent settlement. — Whitfield v. Jaimes (1823), 1 
Bing. 207 ; 8 Moore, C. P. 40 ; 1 L. J. O. 8. C. P. 
05 ; 130 E. R. 84. 

2552. — — Settlement after taxation-- Sub- 

sequent motion for recovery.] - -Whitfield v. 
James, No. 2551, ante. 

2553. By client — Promise by attorney to pay 
costs if account rendered — No account rendered — 
Liability of solicitor for costs of client’s applica- 
tion.]-- An attorney liable to pay the costs of a 
taxation of his bill, having pioiriLsed to pay those 
costs if an account were given him, not liable t-o the 
costs of an application to the ct., made without 
sending such account. — K eeling v. IIeude (1831), 
9 L. J. O. 8. C. P. 225. 

2554. Attachment.] -An order was made 

against a solr, for tax.ition of liis bill of costs A 
payment, within four days of certificate, of the 
balance, if any, due from him, costs of taxation 
being reserveii, A balance was found due from 
him. A subsequent order directed that the costs 
of taxation should be jiaid by the solr. : — Held : 
both sums were payable by the solr., as an officer 
of the ct., witliin the exception in Debtors Act, 
1809 (c. 02), 8. 4, A, on default in payment, a writ 
of attachment might issue against him in respect 
of both sums . — He A Solicitor, [1895] 2 Ch. 00 ; 
04 L. J. Ch. 407 ; 43 W. H. 490 ; 39 8ol. Jo. 399 ; 
sub nom. Re W., 72 L. T. 079. 

Annoiatioa FoUd. lie N. (1917), Cl Sol. Jo. 445. 


Sub-sect. 5. — ^Appeal. 

2555. Effect of delay in applying for rescission.] — 

It is too late to rescind an order allowing to pltf.’s 
attorney the costs of taxing tlie costs on the back 
of a writ, for which more than a sixth was taken 
off after the order has been made a rule of ct. & 
an attachment obtained upon it. — Thompson v. 
Carter (1835), 8 Dowl. 057. 

Annotation Gibbs v. Flight (1853), 13 O, B. 803. 

2556. Whether granted— Where objection should 
have been taken before master.] — Deft, in an 
action paid witluu four days the amount of debt 
A costs indorsed upon the writ under the C. L. P. 


Act, 1852 (c. 76), s. 8, but afterwards had the costs 
taxed. Upon taxation two items, amounting to 
leas than one-sixth of the whole amoimt, were 
taxed off. An order was afterwards made by a 
master of the ct. sitf ing at chambers for payment 
of the costs of taxation by deft. Upon the bearing 
of the summons no objection on the part of deft, 
was made to the payment of the costs of taxation, 
on the ground of the nature of the items so charged 
A taxed off. Deft, having moved to rescind the 
order : — Held : tliough there was a discretion in 
the ct. to allow or disallow the costs of taxation 
to pltf., the ct. would not now rescind the order on 
the ground that the items taxijd off were such as 
pltf.’s attorney must have known to be not allow- 
able, no objection having boon made before the 
master on that ground. — Carpenter v. Calvert 
(1808), 17 L. T. 578. 


SELT. 7.— MODERATION OF COSTS. 

See R. 8. C., Ord. 05, r. 27 (20), 

2557. Moderation distinguished from taxation.] — 

In 1882 trustees wore appointed by a private Act 
of Parliament, with powers to raise sums not 
exceeding £.350,000 by mtgo. of the Aylesford 
settled estates in foe, for the purpose, among other 
things, of paying the sevontli earl’s debts. The 
soventii earl liad created charges upon his life 
estate to the amount of £102,000 all of which had 
become vested in the Eagle Insurance co. The 
trustees borrowed £232,000 from the same co. on 
mtgo. of tl )0 fee of the settled estates, of whicli 
£192,000 was retained by the co. in discharge of 
their charges on the life estate, A the remaining 
£40,000 paid to the trustees. After the seventh 
carl’s di^nth an order was made in an action 
brought by the eighth earl against the trustees for 
an account. The account taken in by the trustees 
included a great number of bills of costs, which 
they had paid to their own solrs. A to the solrs. of 
mtgees. in respect of their dealings with the settled 
estatijs. Seventeen of these bills wore referred 
by the chief clerk to the taxing master for taxation 
under R. 8. C., Ord. (i5, r. 27 (20). From three 
bills, amounting to (a) £413 2s. Od., (b) £385 '6s. Od., 
A (c) £343, the taxing master taxed off only 
(a) £7 2s. Od., (6) £3 Is., A (c) £0 11s. In the bill 
(d) relating t-o the mtge. to tlio E. Insurance co. 
for £232,000 the mtgees.’ solrs. had charged, A the 
trustees paid, the scale foe upon the whole sum 
(£1,255). 3’he taxing master disallowed this, A 
allowed by way of compromise, instead of the 
proper charges under Sched. II., the scale fee on 
£40,000 only, I’egarding the transaction as a further 
advance. The trustees took out a summons to 
review the taxation : — Held : a reference to the 
taxing master under R. 8. (^, Ord. 61, r. 27 (20), 
is for moderation, not taxation, A the fact that 
the reductions obtained in such a reference were 
less than the costs of taxation would have been 
did not allow that the trustees were justilied in 
paying the bills (a), (6), A (c) without taxation. — 
Aylesford (Earl) v. PouiiEi’^r (Earl), [1891] 1 
Ch. 248 ; 03 L. T. 519 ; 39 W. R. 100 ; revad. on 
other grounds, [1891] 1 Cli. 254, C. A. 

Annotations He Smith, Ilanils v. Amlrowa, tl893J 

2 Ch. 1 ; Goodohild v. Kohorts, [1925] Ch. 592. 

N. S. W. L. B. (Eq.) 6 ; 12 N. S. W. 
W. N. 85.— AUS. 

2557 ii. .] — Moderation Is a well 

understood term, & Is more liberal 
than taxation oven as between solr. 
& client. — Beattv v. Hat, dan (1884), 
(> O. H 715.— CAN. 


PART VI. SECT. 6, SUB-SECT. 4. 

n. By solicitor — Attachment — Coslsof 
taxation mrhuhd m ccrtijicntc wxUiovt 
authority — Jicfusal to set aside attach menl 
where undue delay by client .] — McGill 
r. Srxton (1850), 1 Gr. 31 1,— CAN. 


PART VI. SECT. 7. 

2667 1. Moderation diMinyuishcd from 
taxation .] — Moderation of a bill of 
costs by the registrar of probate Is not 
a taxation & does not deprive a client 
of his right of taxation . — Re Crkaoh 
V. Williams, Kr p. Huiim (1895), 17 



Part VL — Eemuneration of Solicitors—Costs. 


225 


2558. .J — Goodchild v. Boberts, No. 1663, 

ante. 

2559. When moderation directed — Payment by 
executor or trustee — Charges appearing Irregular or 
excessive.] — An exor. or trustee is not entitled to bo 
allowed without question the amount of bills of 
costs which he has paid bond fide to the solr. to the 
trust : & the master, without regularly taxing the 
bills, will moderate their amount. 

The principle of moderating the bill by a deduc- 
tion from charges, which, upon the face of them, 
are irregular or excessive, instead of submitting 
the bill to laxation, is great liberality towards an 
exor. {per Cun.). — Jo^^^ISON v. Telford (1827), 3 
Buss. 477 ; 38 E. B. 654. 

Anywiuiionn : — Eefd. Brown v. Biu-dett (1888), 40 Ch. D. 

214 : AvloBford r. Poulctl, (1890), G:i L. T. 519 ; Uoodchild 

V. Roberts. [1925] Ch. 592. 

2560. -.] — A solr. who was one 
of the exors. of testator paid himself out of the 
assets a bill for business done for testator. Twenty- 
six years after the death of testator, & ten years 
after the death of the solr., a decree was made 
directing the usual accounts of testator’s per- 
sonal estate. The exor. of the solr., in bringing 
in his accounts under the decree, inserted the bill 
of costs as one of his items of discharge : — Held : 
although as between solr. & client the bill was no 
longer subject to taxation, yet, as against the 
exor., the persons bene/icially interested were 
entitled to question its amount as an item of dis- 
charge, but that an order referiing it for taxation 
was not pro])er, the right course being to direct 
the taxing rnasb'r to stat,e whether any items 
object'i’d to were fair k> proper to be allowed, & 
to what amount. — Alij.'n r. Jarvis (1809). 4 
CTi. App. 010; 17 W. B. 948 ; sub nom. Allen 
V. Jarvis, Jarvis v. Ali-en, 21 L. T. 280, L. JJ. 

AnnoUti iOHH Apid. li€ I'liik, Cole r. I’oik (1889), 41 Ch. P. 

:i2(i Retd. Blown r. Burdil.t (1888), 10 Ch. P. 244 , 

Jic Sillier, Cliapiiiuti v. klilier (1889), 58 L. J. C!h. 728, 

A^lesford r. I’oulelt (1890), 03 L. T. 519; Uoodchild V. 

Koberl.s, [192.5] 1 Ch, 592. 

2561. - — .] — Tlio amount of co.sts 
allowed by a taxing master as between the client 
& his solr. is not cimclusivo ot the amount which 
the et. will allow out of the estate. 

An administration action, which was commenced 
in J\Jay, 1875, came on in Nov. 1887, upon second 
further consideration. The judge linding that 
tlie costs would probably amount to nearly the 
whole value of the estate, believing that there 
had been unreasonable delay in the conduct of 
the proceedings, du-eeted the taxing master under 
n. 8. r., Ord. 65, r. 11, to inquire report as to 
lh(> delay «S5 the costs occasioned thereby. The 
taxing master reported tliat there had been great 
delay in the suit caused by the conduct of the 
solr, for pltf., «& disallowed considerable sums 
from the costs as between the various solrs. & 
their clients. The judge ordered that only a 
portion of the costs allowed by the taxing master 
to tlie several parties, including the costs of pltf., 
who was a trustee, should be paid out of the 
estate ; & the €t. of Appeal alTfirmed this 

decision. 

It was suggested that pltf.’s costs as taxed ought 
to be allowed against the estate, & that the taxa- 
tion should bo taken as conclusive on that point. 
But on being pressed with the consequences of 
such a rule counsel very fairly admitted that it 
could not bo maintained in all cases. Costs which 
a trustee may be bound to pay to his own solr. 


might be very improper costs as against the trust 
estate. Suppose a trustee, having little or no 
interest in the estate, were to allow a solr. to use 
his name as pltf. in an administration action, & 
were to encourage or permit him to carry it on 
in an unusually costly manner, although he might 
be liable for all such costs to the solr. so employed, 
it would be impossible to maintain that the ct. 
would be bound to permit such costs to be paid 
even out of a trust estate from which the trustee 
was entitled to the usual indemnity. The rule 
is thus stated in Lewin on 7'rustn, 8th ed., p. 636 : 
“ A tnistoo will have no claim to reimbursement 
out of the trust fund where tlic legal proceedings 
were occasioned by his own negligence in the first 
instance ; or were improperly instituted by him- 
self ; & a trustee will not be allowed, without 
question, whatever sums by way of costs he may 
have paid his solr., for the bill, as between trustee 
& cestui que trust, tbougli not submitted to a 
regular taxation, which is between solr. & client, 
will be moderated by the ct. by a deduction of 
such charges as may appear irregular & excessive.” 
I tliink this is an accurate statement of the prac- 
tice, that the rule ajiplies to costs occasioned 
by the improper conduct of a suit (Kay, J.). — • 
Brown v. Burdei't (1888), 40 Ch. D. 244 ; 60 
L. T. 520 ; 37 W. B. 533 ; 5 T. L. B. 88, C. A. 
Annotalum : — Reid. Re Burn & BcrrWgo (1908), 99 L. T 


GOO. 

2562. Costs occasioned by Improper 
conduct of suit.] — Brown v. Burdett, No. 2561, 
ante. 

2563. Bill no longer subject to taxation.] — 

Allen v. Jarvis, No. 2560, ante. 

2564. .] — Re Park, Cole v. Park, 

No. 1710, ante. 

2565. Action on bill — Verdict ob- 

tained.] — Lumsden V. SiiiPcoTE Land Co., No. 


1.572, indc. 

2566. Bill delivered to testator more than 

twelve months before death — Testator making no 
objection to charges — Executor alleging charges 
unreasonable.] — Re Park, Cole v. Park, No. 1710, 
ante. 

2567. Abandoned proceedings for recovery 

of settled land — Costs paid by tenant for life — 
Direction for reimbursement out of capital.] — 

The ct, has jui'lsdiciion under Settled Land Act, 
1882 (c. 38), s. 30, to approve of proceedings once 
proposed to bo taken for tlie recovery of land 
alleged to be subject to a settlement & to direct 
the costs to bo reimbursed out of capital notwitli- 
standing that at the date of the application tho 
proceedings liave been abandoned & the costs 
paid by the tenant for life. 

In order that tho costs of proposed proceedings 
should be allowed, it is not necessary that they 
must be proceedings iiroposiul to be taken at the 
date when the order is made. The bill of costs 
in the present case must bo referred to a taxing 
master for moderation, & I will make the order 
in respect of the amount to be so ascertained 
(8ARGANT, J.). — Re Wilkie’s Settlement, Wade 
V. Wilkie, [1014] 1 Ch. 77 ; 83 L. J. Ch. 174 ; 
100 L. T. 927 ; 58 Sol. Jo. 138. 

2568. Form of reference where moderation 
directed — Taxing master to state whether items 
allowable — & to what amount.] — Allen v. Jar- 
vis, No. 2560, ante. 

2569. .] — Re Park, Cole v. 

Park, No. 1710, ante. 


2859 f. When moderation direrttd— 
Pnijment by erccvfor or irtislre — Charges 
appearing irregular or excessive .] — 
Where an exor. has In good faith paid 

J.— VOL. XLII. 


liih solr.’H hill of expenses incmied in 
administering the estate the master 
may without taxing the hill, moderate 
t)y It deducting charget; ^^hleh cip 


pear not to be proper. — M cCargak 
V. Me (1870), 17 Gr. 525. — 

CAN. 
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Sect. 7. — Moderation of coats. Sect. 8: Sub-aect. 1, 

A., B. (a) <&: (b), C. & D.; sub-sect. 2.] 

2570. Objections on moderation — Before whom 
made — Taxing master to whom costs referred.] — 
Medlicott V. Hubbard (1888), 32 Sol. Jo. 258. 

2571. Reductions on moderation less than pro- 
bable costs of taxation — No Justification for pay- 
ment of untaxed bill.] — Aylespord (Earl) v. 
PouuETT (Earl), No. 2557, ante. 

2672. Allowance on moderation — R. S. C., Ord. 66, 
r. 27 (29A).] — Goodchiijd v. Roberts, No. 1563, 
ante. 


Sect. 8.— INTEREST ON COSTS. 

Sub-sect. 1. — Interest Payable by Client. 

A. In General. 

See Civil Procedure Act, 1833 (c. 42), s. 28; 
Solicitors Acts, 1843 (c. 73), e. 43 ; 1860 (c. 127), 

B. 27 ; Attorneys & Solicitors Act, 1870 (c. 28), 
s. 17 ; Remuneration Order, 1882, clause 7. 

2573. Application of Solicitors Act, 1860 (c. 127), 
S. 27.] — Above Act only applies to solrs., & a 
party to a suit cannot claim under it interest 
on his costs. — Jenner v. Morris, Webster v. 
Jenner (1803), 2 New Rep. 479 ; 11 W. R. 943. 

2574. Demand for Interest.] — Jic Bentwicii, 
Watkin, Williams & Co. (1899), 41 Sol. Jo. 00, 

C. A. 

2575. Sufficiency — Letter Inclosing account.] 

— Notuithstanding the delimtion of the word 
“ client ” in Attorneys & {Solicitors Act, 1870 
(c. 28), 8. 3, that Act does not apply to accounts 
botwticn country solrs. & their town agents. The 
Act is not retrospective. Sc therefore interest 
cannot bo allowed under soot. 17 on disbui'sements 
made prior to the passing of the Act. 

In May, 1872, a country solr. commenced a 
suit against his London agent, claiming an account 
Sc taxation of the bills of costa between them. 
Deft, filed his answer in Oct. 1872, Sc thereby 
alleged a laigo balance due to him <fc claimed 
int-erest thereon. He had also, in 1869, furnished 
pltf, with an account which contained items for 
interest. In 1875 a copy of the account was 
inclosed in a letter which referred to the account, 
but made no formal demand of payment, Sc which 
was signed by a firm of solrs. as his agents : — 
Held : neither the answer nor the letter inclosing 
the account was a sufficient demand in writing 
or notice within Civil Procedure Act, 1833 (c. 42), 
s 28. 

Attorneys Sc Solicitors Act, 1870 (c. 28), wiiich 
says that interest may be allowed on disburse- 
ments . . . seems to me to deal entirely with 
cases aixsing between solrs. Sc their clients, & not 
those between country solrs. Sc t.heir London 
agents. I think the relation between these 
parties was not the common relation of a solr. 
to an ordinary client, but the relation of a London 
agent Sc a country solr. (James, L..J.). — Ward 
V . Eyre (1880), 15 Ch. I). 130 ; 49 L. J. Ch. 
057 ; 43 L. T. 525 ; 28 W. R. 712, V. A. 
Anv^htium^- — Consd. ileid v. Biurows, 11892] 2 Cb. 4KL 

Refd. Ward r. Lawsou (1890), 4.'1 Ob. I). 953; Sheba 

rJold lUlninpr Co. v, Tnib«,ba\\e, RvJey w. Master (1892), 

01 L. J. g B 219 ; Tauljs r. Aiebdalc (1895), 11 T. L. K. 

462 ; ife Wilde, [1910] 1 Ch. 100. 

2576. — — Delivery of bill.] — By General 

Order VII. undtu* Solicitors Remuneration Act, 
1881 (c. 44), s. 5 . . . the interest which a solr. 
is entitled to recover under the Order on the 
amount due on business transacted by is 


not to commence till the amount due is ascertained, 
either by agreement or taxation — & it is provided 
that a solr. may charge interest at 4 per cent. 
er annum on his disbursements & costs, whether 
y scale or otherwise, from the expiration of one 
month from demand from the client. 

A solr. delivered his bUl to a client without 
claiming interest. The bUl was taxed, & the 
client paid the amount allowed on taxation. On 
such amount being paid the solr. claimed interest 
thereon at 4 per cent, from one month from the 
date of the delivery of the bill : — Held : the solr. 
was entitled to such interest. 

The words “ from demand ” mean “ from send- 
ing in the bill ” (IjOrd Ekiier, M.R.). — Blair v. 
Cordner (1887), 19 Q. B. I). 516 ; 56 L. J. Q. B. 
G42 ; 36 W. R. 109 ; 3 T. L. R. 796. 

2577. Action for account — Statement 

of claim claiming Interest.] — Ward v. Eyre, No. 
2.>75. ante. 

2578. Defence claiming interest.] 

— Ward v. Eytie, No. 2575, ante. 

2579. From whom to be made — When 

client deceased — Personal representative.] — The 
legal personal representative of deceased client 
is the proper person from whom to demand pay- 
ment of a bill of costs as the person liable, so as 
to make the costs carry interest. 

In the administration by the ct. of an insolvent 
estate, a bill of costs due from deceased had been 
delivered, by direction of the chief clerk, to the 
solr. of a creditor having the conduct of the 
cause : — Held : there had been no demand for 
payment on the person liable. Sc the costs did not 
carry interest. — fie McMurdo, Penpield v. 
MrMuRDO, [1897] 1 (4i. 119 ; 66 L. J. Cli. 67 ; 
75 L. T. 570 ; 45 W. R. 244 ; 41 Sol. Jo. 114. 

2580. Solicitor of creditor having 

conduct of suit for administration.] — ite MuMurdo 
Penpield v. MuMurdo, No. 2579, ante. 

2581. Whether contract to pay interest Implied.] 
—Re Bentwk'Ii, Watkin, Williams Sc Co. 
(1890), 44 Sol. Jo. GO, C. A. 

Interest on judgments & orders, generally.] — 
See Judgments Sc Orders, Vol. XXX., pp. 172 
et seq. 

Interest on costs, generally.] — See Money" & 
Money-Lending, Vol. XXXV., pp. 187, 188, 
Nos. 158-160. 

B. When Interest Payable. 

{a) In General. 

See Civil Procedure Act, 1833 (c. 42), s. 28 ; 
Solicitors Acts, 1843 (c. 73), s. 43 ; 1860 (c. 127), 
s. 27 ; Attorneys Sc Solicitors Act, 1870 (c. 28), 
8. 17 ; Remuneration Order, 1882, clause 7. 

2582. Judgment in favour of solicitor affirmed on 
appeal.] — If judgment for pltf. on an attorney’s 
bill be affirmed in the Exch. Chamber, that ct. 
will not allow interest. — W alker v. Bay'i.ey 
( 1800), 2 Bos. & P. 219 ; 126 E. R. 1245, Ex. Ch. 

2583. After taxation —Subsequent to action for 
recovery of costs.] — After action brought an 
attorney’s bill was referred to taxation on the 
usual terms ; previous to the commencement of 
the suit, pltf. had given written notice that ho 
should claim interest: — Held: after a taxation 
upon such an order, on which the master allowed 
no interest, the ct. could not enable pltf. to re- 
cover it, either by a review of the taxation, or by 
Bonding the cause to a jury. — Berrtngton v. 


BIITLLIPS41830),. 1 M. & W. 48 ; 4 Dowl. 768 ; 
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Gale, 404 ; Tyr. & Gr. 322 ; 6 L. J. Ex. 127 ; 160 

B. B. 341. 

Aniwtatxon: — ^Refd. Qeako i>. Kosa (1876), 41 L. J. C. P. 
315. 

2584-. Pending taxation.] — Interest on a bill of 
costs while under taxation not allowed. — Re 
SmTii (1846), 9 Beav. 342 ; 8 L. T. O. S. 2 ; 60 
B. B. 375. 

2685. Solicitor taking up client’s bills.] -May 

V. Biggendkn, Cheeseman V. May, No. 2548, 
anie. 

2686. Payment out of fund — Fund not belonging 
wholly to client.] — Attorneys & Solicitors Act, 
1870 (c. 28), s. 17, which enables the taxing master 
upon a taxation of costs to allow interest on moneys 
disbursed by a solr. for his client, is intended to 
apply only as between a solr. & his own client, 
& docs n<^t apply to a taxation of costs to be 
paid as between solr. & client out of a fund in ct. 
belonging wholly or partly to other persons than 
the client. — II artland v. Murrell (1873), L. B. 
10 Eq. 285 ; 43 L. J. Ch. 94 ; 28 L. T. 725 ; 21 

W. B. 781. 

2587. Administration action — Necessity for 

special direction as to Interest.] — Re Marsden’s 
Estate, Wituinctfon v. Neumann, No. 2593, 

post. 

2588. Interest on untaxed costs — Necessity for 
special agreement.] — T empleman v. Day (1881), 
10 L. J. N. C. 91. 

(b) On Disbursemenlif. 

Sec Attorneys Solicitors Act, 1870 (c. 28), 
s. 17 ; Beiriuneration Order, 1882, clause 7. 

2589. Application of Attorneys & Solicitors Act, 
1870 (c. 28) — Accounts between country solicitors 
& town agents.] — Ward v. Eyre, No. 2576, ante. 

2590. Advances made to client.] — Temi’LEMan 
V. Day (1881), 1(5 I.. .T. N. C. 91. 

2591. Whether solicitor may appropriate pay- 
ments to costs — In order to claim interest on dis- 
bursements.] — A solr. who has made di.sburse- 
iiK'nts for his client, A who has reeeived from the 
client sums paid generally on aecount, but suffi- 
eient to cover tliose disbiu’sements, is not entitled 
to apjiropriat o tlie suuis so received to costs for 
which he has not delivered a bill, in order that he 
may, under Attorneys & Solicitors Act, 1870 
(c. 28). s. 17, claim interest on the disbursements. 
— Rc Har.R].son (1886), as report-ed in 33 Ch. D. 
52 ; 2 T. Li. B. 545 ; on appeal, 33 Ch. D. p. 08. 

Amwlaiutns .—Reid. Stowart r. Wober (1903), 89 L. T. 559 ; 
Cavoudisb r. hStiutt, [1904] 1 C!b. 624. 

C, When Interest Commences. 

See Civil Procedure Act, 1833 (c. 42), s. 28 ; 
Bomunoration Order, 1882, clause 7. 

2592. Non-contentious business — One month 
from delivery of bill.] — Blair v. Cordner, No, 
2576, ante. 

2593. Contentious business — Date of judgment.] 

— (1) Where in an administration action, costs 
have been directed to bo taxed, & when taxed 
to be paid by the trustees out of testator’s estate, 
with a direction for division of the balance of the 
fund after sucli payment amongst the persons 
beuoflcially entitled, interest is not, in the absence 
of special direction, payable on the costs. 


(2) The Buies, under the Judicatm*e Act, 
1883, Ord. 41, r. 3, & Ord. 42, r. 16, the effect 
of which, combined with Judgments Act, 1837 
(c. 110), ss. 17, 18, in the case of an ordinary 
action where costs are ordered to be paid ad- 
versely, is to give solr. the right to interest from 
the date of the judgment (Chitty, J.). — Re 
Marsden’s Estate, Witiiington v. Neumann 
(1880), 40 Ch. D. 475 ; 58 L. J. Ch. 260 ; 37 
W. B. 525 ; S7eb no7n. Re Marsden’s Estate, 
Wellington v. Neumann, 60 L. T. 096. 

D. Agreements to Pay Interest. 

2694. Agreement of assignee in bankruptcy to 
allow Ihterest — Whether bankrupt’s estate bound.] 
— An agreement of the assignee to allow tlie solr. 
interest on the amount of liis bill of costs, does not 
bind the bkpt.’s estate ; nor does a resolution of 
creditors, at a meeting held for this purpose, bind 
those who are absent. — Re Philipps, Ex p. 
Philipps (1836), 1 Deac. 368, Ct. of B. 

2595. Resolution of creditors to allow Interest — 
Whether binding on absent creditors.] — Re 
Philipps, Ex p. I’hilipps, No. 2594, ante. 

2596. Agreement between client & solicitor — 
Whether taxation ordered as of course.] — He 
Moss (No. 2), No. 1261, ante. 

2597. .]— Be Fanshawe (1905), 49 

Sol. Jo. 404. 

2598. Duty of solicitor.] — An agieement 

betw'een a solr. & a client without the intervention 
of any other solr., to allow the solr. interest on his 
bill of costs cannot bo maintained independently 
of subsequent acquiescence, unless it appears 
that he informed the client that the law allowed 
no such charge. 

Where the relation of solr. & client had ceased 
after such an agreement had been made, & tlic 
client subsequently, having in the meantime had 
proper advice upon the subject of the agreement, 
entered into a second agreement with the solr. 
in part founded on the former, wliich she did not 
seek to impeach till fomteon years after its date : 

■ — Held : there had been such delay & acipiiesconce 
as to preclude any title to relief. — Lyddon v. 
Moss (1850), 4 Do G. J. 104 ; 33 L. T. O. 8. 
170 ; 6 Jur. N. S. 037 ; 7 W. B. 433 ; 45 E. B. 
41, L. JJ. 

Anvfitntions : — Consd. r^e Haslam & Hier-Evaiis, [1903] 1 

Ch. 765. Reid. Wai-d v. Sharp (1884), 53 L. J. Ch. 313. 

2599. Validity of.] — Lyduon v. Moss, 

2598, a7ite. 

2600. .] — Re Bbntwich, Watkin, 

Williams & Co. (1899), 44 Sol. Jo. 00, C. A. 

Agreements as to costs, generally.] — See Sects. 
3, a7dc. 

Sub-sect. 2.— Interest Payable by Solicitor. 

2801. Overpayment of costs — Money retained to 
meet costs — Delay of parties in having costs taxed 
— No fraud or laches Imputable to solicitor.] — 

Where a solr. engaged in various suits, obtain 
payment out of ct. of a sum of money standing in 
tioist in the cause, & retained it towards his costs, 
& upon a subsequent taxation of his bill it appeared 
timt at the time he obtained payment of the money, 
lie had, in fact, been already overpaid ; the ct. 


PART VI. SECT. 8, SUB-SECT. 1.— 
B. (a). 

25841. Penditio laxatioti,] — Whoro a 
Reourity is (jiven for tho payment of 
nntaxed coRts, Interest ia to bo com- 
puted only from tho date of the 
cortlfloato of taxation. — Re Bloom- 
FiKLP’s Estate (1878), 3 L. B. Ir. 82. — 
IR. 


o. Before bill of costs delivered .] — 
Bremnek V. Mabon (J837), 10 Sh. 
(Ct, of ScsB.) 213 , 13 Fac. CoU. 223.— 
SCOT. 

PART VI. SECT. 8. SUB-SECT. 1.— D. 

2598 i. Agreement between dient d; 
solicitor — IXdy of solicitor .] — A security 


taken for untaxed costa gives a aolr. 
no right to interest on them. There 
mav, however, be a contract to pay 
such Interest, if it be made with full 
knowledge, sufflelent advice, & neces- 
sary warning ; but, in tho absence of 
these. It w'lTl be of no lace between 
solr. & client,— S hannon v. C'ahkv 
(1871), 8 1. Tl. Eq. 307.— IR. 

Q 2 
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ScA:t, 8 . — Interest on costs: i:iub-8ect. 2. Sect. 9: 
Suh-aects. 1 & 2.] 

refused, upon a motion for that pui'poso, to charge 
liim with interest, tlie parties having made con- 
siderable delay before they taxed the costs, & 
there being no fraud or laches imputable to the 
solr. — W rioiit v. Bouthwood (1827), 1 Y. & J. 
527 ; 148 E. R. 779. 

2602. Interest on amount taxed oil bill — Amount 
deducted to be refunded.] — If, after payment, a 
solr.’s bin be referred for taxation, & more 
than one-sixth is taxed off, interest will not be 
allowed on the sum so taxed off, & to bo refunded 
by the solr.— Re Wacts (1845), 5 L. T. O. B. 474. 

2603. Mixing trust moneys with ordinary account 
of firm at bank — Liability to compound interest.] — 
Mixing the money with the ordinary account of a 
firm of solrs. at a bankers is not such employment 
in business as will render a member of the firm 
liable to compound interest. — H urdick v. CIarbiok 
( 1870), 6 Ch. App. 233; 39 L. .T. Ch. 309; 18 
W. B. 387, L. C. & L. J. 

Antuilaliom : — Befd. Gilroy v. Stopbena (1882), .01 L. J. Cb. 
8,34. Mentd. Gray v. Batoiiuui (1872), 21 W. 11. 187 ; 
Boatwright v. Boatwilgbt (1878), 48 L. J. Cb. 12 ; Wafwon 

V. Woodman (1875), L. R. 20 Eq. 721 ; Banner v. Ber- 
rldffo (1881), 18 Ch. D. 254 ; Rr Exebango Banking Co.. 
Ehtcroft’s Case (1882), 21 Cb. U. 51'J ; ii'c Boll, Lako r. 
Bell (188(5), 84 Cb. D. 4fi2 , Cbarlcs r. .loncb (1887), 35 

W. U. (515; Dooby v. Watwon (1888), 39 Cb. D. 178. 
Lyell r. Kennedy, Koiinody v. Lyell (188i»), 14 App. Cas. 
437 ; Rblllips V. Homfray (1890), 4 4 Cb. JD. (591 ; lie 
Sbarpo, Jie Bennett, Ma.bonic & General Life Ahscc. r. 
Sharpe, [1892] 1 Ch 151; Soar r. AHbwtdl, 11893] 2 
(). 15. 390 ; Friend r. Young, [1897] 2 Ch. 421 ; Silkstono 
ic Uaigb Moor Coal (^o. v. Edey, [1900] 1 Cb. 107 . North 
Ameiiean Land & Timber Co. v, Watkhib, [1904] 1 Cb. 
242 : Reid-Newfovmdlaml Co. v. Anglo-American Tele- 
graph Co., [1912] A. C. 555 ; Ilonry v. Hammond, [1913] 
2 K. B. 515 ; Ue Allsop, Wbitlaker v. Bamford, [1914] 1 
Cli. 1 ; Norton v. Asbbuiton, [1914] A. C. 932 ; i?c 
Riebard.son, I'olc v. J>attenden, [1920] 1 Cb. 423 ; Taylo 
V. Davk'H, [1920] A. C. (>36 ; Domiuiou Coal Co. v. Ma 
kluoiige a.S. Co., [1922] 2 K. B. 132. 


Bect. 9.— security FOR COSTS. 

Bub-sect. 1. — In General. 

Sec Attorneys Bolicitors Act, 1870 (c. 28), 
s. 10; Bolicitors’ Bemuneration Act, 1881 (c. 44), 
8. 5 ; Bernuneration Order, 1882, clause 7. 

2604. Security for costs already due — General 
rule.] — 0. for many year.s employed I), as his 
attorney, & in the course of those years became 
largely indebted to D. for business done & money 
lent. From time to time D. delivered accounts 
to C., but received no payments of any consider- 
able amount from Ids client. C. afterwards 
(“inployed other attorneys. Ultimately, U. being 
threatened with an execution by a judgment 
creditor, applied to JJ. for his assistance, who 
procured the money for him by way of mtge., but 
stipulated that the mtge. should stand as a secuiity 
for his ouTi debt, as well as the judgment debt. 
(’. having assented to this arrangement, executed 
the mtge. deed, & also a deed of trust of even date, 
which was jirepared jointly by L>. & the attorneys 
of C., by w hich it was agreed that the mtge. should 
stand as a security for the amount of D.’s debt, 
1 o bo sett](‘d by arbn., that in such settlement no 
prejudice sliouUl arise to I), by reason of the lapse 
of time : — Held : this transaction did not amount 
to tlm recei4’ing of a gratuity by an attorney from 
his client, & consequently, in the absence of any 
fraud, was sustainable in a ct. of equity. 


A security which has been given to an attorney 
by his client for a debt really due, or as a reward 
for services already rendered, will not be set aside 
in equity. — Oheslyn v. Dalby (1830), 2 Y. & 0, 
Ex. 170 ; 100 E, B. 357 ; subsequent proceedings 
(1840), 4 Y. & C. Ex. 238. 

2605. .] — S. having paid off a debt 

secured by mtge, uxion real estates, in the equity 
of redemption of which his wife^ was, at the date 
of their marriage, entitled to a life interest to her 
sejiarate use, afterwards, without her privity, 
assigned the mtge. to the solr. of himself & wife as 
security for a debt due to such a solr. for costs 
principally incurred in a suit in which he acted, 
lirst for the wife before her marriage & afterwards 
for both the husband & wife. 

The solr., having subsequently purchased from 
the original mtgee. for £40 a debt, for costs, of 
£175, which the latter would have been entitled 
to liave added to his mtge. debt, was held entitled, 
as against the wife to the beiielit of such purchase, 
but to the extent only of securing himself in 
respect of the debt due to him from the husband. — 
Nelson v. Booth (1857), 27 L. .T. Ch, 110 ; 3 
Jur. N. B. 951 ; 5 W. B. 722 ; subsequent proceed- 
ings (1858), 3 i)e (t. it j. 119, L. JJ. 

‘2606. Assignment of land.J — After verdict, 

but before judgment, W., a jiltf. in ejectment, on 
July 11, assigned a lield of potatoes, witli the croj) 
growing on it, which ho lield under a lease, the 
subject-matter of the action, to his attorney in 
the action, as a security for money advanced by 
the attorru'y. & for tlio ainount due for costs 
already incurred in tlu* action. One of dofts., 
a sheriff's officer, on July 17, seized the crop of 
potatoes, under a /i. /((. against W. On the same 
day, but afterwards, xiossession was delivtjrcd 
by another sheriff’s otricer of the lield in question, 
under a habere facias possessionem, to W., who 
immediately transferred the iiossession to an 
agent attending for the attorney. On July 30 
the first sheriff’s officer sold the iiotatoes, by 
auction, as a separate lot, after notice given him 
of pltf.’s title, to J., W'ho, after taking an assign- 
ment of the lease from tlie sheriff entered took 
the potatoes : — Held : the assignment to the 
att’Orney w'as not void by reason of the statuto.s 
against maintenance champerty, or as being 
against ymblic xioUey, since it was not an absolute 
sale of tlie subject-matter of the ejectment, but 
only a security for jiast advances ; «Sc an action 
quare clausum fregit lay for the attorney against 
the .sheriff & his officers as his title related 
back to the time when it aceruod. — Radcliffe 
V, Anderson (1800), E. B. tk E. 819 ; 120 E. R. 
715; sub nom. Anderson v. Radcliffe 
Walker, 29 L. .7. Q. B. 128 ; 1 L. T. 487; 0 
Jur. N. B. 578 ; 8 W. B. 283, Ex. Ch. 

AnnoMio 7 iH .—Reid. Guy r. Churchill (1888), 40 Ch. D. 
481 ; Duulop V. Macodo (1891), 8 T. L. K. 43 ; Alabaster 
1 ’. Harness & Medical Battery Co. (1894), 64 I>. J. Q. B. 
7(5 ; Goran Accidcul ic (Juarautoo Corpu. a. Ilford Gas 
Co., [1905] 2 K. B. 493. Mentd. Dlckliihon v. Burrell, 
Stourton Buirell (1866), L. R. 1 Eq. 337. 

2607. Deposit of policy — Subsequent assign- 

ment of policy to secure advances — Whether policy 
secures costs & advances.] — A sob*, took a deposit 
of a policy from his client, under a parol agreement 
that it was to secure his then existing costs. After- 
wards ho made advances & took an assignment of 
the policy to secure them ; the deed saying nothing 
about the costs : — Held : the deed expressing no 

— Knock v. Owen (1904), 35 S. C. R. 

168.~CAN. 

260411. .1 — There Is no rule 

which prevents an attorney from taklnir 
Hoem'ity or otherwise arranging with 


PART VI. SECT. 9, SUB-SECT. 1. 
26341. f^cciinty for routs already vhie 
— General rnle.]—A bolicitor may take 
bccurlty from a client for costs im lu-ied 
though the relationship belucen them 


has not been terminated & the costs 
not taxed but the amount charged 
against the client must bo made up of 
nothing but a reasonable remuneration 
for Bei’\ lees & necessary disbursements. 
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agreement that it was to include the costs, the 
possession under it merged the possession under the 
ieposit, & the policy was only a security for the 
idvances. — Vaughan v. Vanderstegen (1854), 
I Drew. 289 ; 61 E. R. 730 ; sub nom. Vaughan v. 
Vanderstegen, Re Annesley, 2 Eq. Rop. 1257 ; 
33 L. T. O. 8. 328. 

Innotations ; — Mentd. Johnson v. Oalla»her (1801), Do 

G, F. & J. 494 ; London Chai tored liank of Anstmlia 

V. LomprI6re (1873), L. 11. 4 F. C. 572. 

2608. Costs due & to become due.] — Williams 
V. ProGOTT, No. 2616, post. 

2609. Security for future costs — Whether 
allowed.] — A solr. cannot receive a deposit of title 
deeds as security for future bills . — Re l)UDDERTi>aE, 
Rx p. Laing (1835), 2 Mont. & A. 381, Ot. of R. 

2610. .] — A security taken by a solr. 

for future costs is not valid. — B ooth v. Crrswicke 
(1814), 13 L. J. Ch. 217 ; 2 L. T. O. S. 493 ; 8 
J(ir. 323, L. C. 

2611. -.] — Parsons v. Spooner, No. 
1271, ante. 

Mortgage for costs.]— Nee Nos. 2014- 

2621, post. 

2612. Promissory note obtained under pro- 

test — Whether solicitor compelled to give up note.] 

— ^’Wlierc during the imprisonment of a person 
lie employed an attorney to conduct an applica- 
tion for his discharge by tlie Insolvent Ct., & the 
attorney redused to proceed until he liad signed a 
promissory note, wliicli lie did, under protest ; 
A after the discharge of prisoner, an action was 
brought upon Die note in the name of the clerk of 
the attorney, wlio, i(, was sworn, was believed not 
to be interested in it, the ct. refused t-o grant a 
rule, calling upon the attorney to give up the note, 
upon the ground of its having been obtained by 
duress & fraud. — Watts v. Blayney (1813), 1 
i)ow. A L. 203 ; 7 Jur. 854. 

2613. Undertaking by solicitor’s clerk— To pay 
money Into court as security — Whether binding on 
solicitor.) — ChiEBERT V. Moir (1881), 25 Sol. Jo. 
392, C. A. 


Sub-sect. 2. — Mortgage for C’o.sts. 

2614. Whether mortgage valid — For future 

costs.]— An attorney cannot take from his client 
;i mtge., ab ante, for the amount of his future bill, 
ior Imsiness to be done. But for disbursements, 
A money to be advanced he may. — Pitcher v. 
Rigby (1821). 9 Price, 79 ; 147 E.‘ R. 27. 

Folld. WllHams r. (1825), Jac. 508. 

Consd. Booth V. Ci-c.swlckc (1844), 13 L. J. Ch. 217. 

2615. .] — An attorney cannot take a 

mtge. from his client for securing future costs. — 
Jones v. Tripp (1821 ), Jac. .322 ; 37 E. R. 87.3, L. C. 

A))nni(ifi<m : Booth v. Croswlcko (184 1), 13 L. J. 

Ch. 217. 

2616. .]— Mtge. by client to attorney 

for costs due A t-o become due, held, a valid 
security for the costs then due only, — Williams 
V. PiGGOTT (1825), Jac. 598 ; 37 E. R. 976. 
Anvnfaiion : ~-Consd. Bootli r Cli'oswloko (1811), 13 L. .1. 

Ch. 217. 


2617. Equitable mortgage .] — Rc 

Evans, Ex p. Bovill (1826), 2 Mont. A A. 
382, n. 

2618. For business to be done.]— Pitcher 

V. Rigby, No. 2614, ante. 

2619. For disbursements.] — Pitcher v. 

Rigby, No. 2614, ante. 

2620. For money to be advanced.l - 

Pitcher v. Rigby, No. 2614, ante. 

2621. For costs due.] — Williams v. 

PiGGOTT, No. 2010, ante. 

2622. Mortgage by trustees of turn- 

pike roads.] — The trustees being indebted to their 
clerk in £81, for business done as a soh\, gave him 
a mtge. for £80, which recited the consideration 
to be money advanced by him to them : — Held : 
the mtge. was valid under Turnpike Roads Act, 
1822 (c. 1 20), s. 81, the transaction being equivalent 
to money “ borrowed A taken up at interest ” 
by the trustees. — Doe d. Jones r. Jones (1850), 
as reported in 5 Exch. 16 ; 19 L. J. Ex. 284 ; 
155 E. R. 7. 

2623. Issue of debentures by company.] — 

Seinble : it is in tlie “ ordinary course of business ” 
for a CO. which has power under its memorandum 
A arts, of assocn. to issue debentures, to issue 
debentures to its solr. as security for his costs of 
defending an action brought by debenture liolders. 
— Re Hubbard A Po., Ltd., Hubbard v. Hubbard 
A Co., Ltd. (1898), 68 L. J. Ch. 54 ; 79 L. T. 605 ; 
5 Mans. 360. 

2624. Mortgage to secure present & future 
advances — Costs Incurred after notice of subsequent 
Incumbrance.] — (1) An attorney lield an assign- 
ment of two terms to attend the inheritance of an 
o.state recovered by him for bis client. On a rule 
being made to tax Jiis co.sts, it was part of the rule* 
that tlio master sliould decide whether, A if so, 
upon what terms, the attorney should execute to 
his client assignments of these terms. 3'he master 
having made his allocatur, directed that the 
attorney should, on pajmient of what was due, or 
on security for the same being given to his, the 
master's, satisfaction, execute assignments of those 
terms at the co.st of the client : — Held : this did 
not constitute a charge on the estate so as to give 
the attorney a priority from the date of the 
allocatur ; for the master had no jiowor to direct 
that tlie.se terms should .stand as a security for tlie 
amount of the costs. 

(2) An indenture was executed by N. to R., at 
that time N.’s attorney, to secure what was then 
due to R., A also future advances, ’Phis intlcnture 
was made a lirst charge on N.’s property. S., 
who had previously been N.’s attorney obtained 
against N. a rule absolute for payment of costs 
found due on the master’s allocatur ; he registered 
tliis rule, A tlius became a second incumbrancer. 
R. tlieu became largely N.’s creditor for costs 
subsequently incurred : — Held : on an order 
allowing S. to redeem R., those subsequent costs 
could not be taken into the account. — Shaw r. 
Neale (1858), 6 H. L. fVis. 581 ; 27 L. J. Ch. 444 ; 
31 L. T. O. S. 190 ; 4 Jur. N. S. 695 ; 6 W. R. 635 ; 


tis rlieut for the payment of costs 
Avlilch havo actually become duo, — 
Ah)NonuR Doss V. BoM\XAimi Law 
(1878), I. L. 11. 3 Calc. 473.— IND. 

P- Assignment of Irase.y — 

Galbraith v. Invi.vu (1885), 8 O. R, 
751.— CAN. 

q, Bonds on penalties payable 

rmh interest.] — Fowler v. Moore 
(1837), 2 Jo. Ex. Ir. 415,— IR. 

2609 J. Becnirify for ftUure costs — 
H hether allowed .] — Permanent Trus- 
tee Co. OF New South Wales, Ltd. 
V. Campbell (1907), 7 S. R. N. S. W. 


803 ; 21 N. S. W. W. N. 2i:5 — AUS. 

2809 ii. . ] — A security taken 

from a client by an attorney or counsel 
for costs to accrue in respect of services 
to bo rendered to the client la Invalid 
& cannot bo enforced. — Hope v. Cald- 
well (1871), 21 C, P. 241.— CAN. 

2609 ill. — A sociaity for 

costs to be Incurred is void as being 
against public pollcv, & therefore 
incapable of oonflrmatlon after the 
subsequent costs havo been Incurred, 
although a valid sociirlty for such 
costs may thus be given. — Wjllens r. 


Tandy (1842), 5 I. Eq. R. l.—IR. 

PART VI, SECT. 9, SUB-SECT. 2. 

26141. Whether mortgage valid — Por 
future costs.] — Locking v. Halstead 
(1888), 10 O, R. 32,— CAN. 

2818 i. For business to he done.] 

— Miller v. Stitt (1867), 17 C, P. 559. 
—CAN, 

r. For costs due — Valid as to 

amount taxed.] — If an attorney take 
a bond or a mtge. for his costs, the ot. 
will only suffer It to stand as a security 
for so much as shall appear to be duo 
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Sect. 9 . — Security for coeis: Suh'-sects. 2, 3 & i , A. 
& B.] 

10 E, B. 1422, H. L. ; revsy. (1855), 20 Beav. 
167. 

Annotations : — As to (1) Refd. Tumor v. Lotts (1855), 20 
Jloav. 185; Briscoo v. Briscoo, [1802] 3 Ch. 543; Ite 
Knight, Knight v. Gardner, [1892] 2 Ch. 368 ; Meguordlt- 
ohlan r. Lighthound, [1917] 2 K. B. 298. As to (2) Re!d. 
Honkinson v. liolt (1861), 9 H. L. Cas. 614 ; Menzioa r. 
(dghtfoot (1871), L. 11. 11 Kq. 459. Generally, Mentd. 
Hoavan r. Oxford (1855), 6 De Q. M. & G. 492 ; North v. 
8:ieunTt (1890), 15 App. Cas. 452. 

2625. Whether property recovered may be 
directed to stand as security.] — Shaw v. Neale, 
No. 2024, emte, 

2626. Bankruptcy of client — Application by 
assignee to set aside mortgage — & for taxation — 
Waiver of objection to taxation.] — Property was 
mortgaged by a client to Ids solr. as secui-icy for 
costs incurred to be incurred. Tlie client 
became bkpt., & his assignee applied by summons 
to set aside the mtge. & tc) have all the bills taxed. 
The judge refused the application, on the ground 
that a solr. might arrange with his client to accept 
a stated sum for costs, & so avoid the expen.so of 
taxation : but a letter being produced, which was 
read as a waiver of any objection to a taxation : — 
Held : that order must bo discharged, general 
taxation directed. Scmhle : but for the waiver, 
there would have been no right in the client to 
procure taxation, except upon a bill filed. — Re 
Thompson (lSf56), U J.. T. 0, L. TJ. 

2627. Mortgage by husband to secure costs In 
divorce suit — Whether determined by order for 
variation of marriage settlement.] — Although the 
ct., in directing a variation of settlements after 
a decree dissolving a marriage, has power under 
Matrimonial Causes Act. 1859 (c. 01), s. 5, to make 
an order atTecting the interests of third parties 
created before the date of the jiotition for variation 
of tlie settlements, the interests of mtgees. created 
before that date will, as a general rule, be respect»ed. 

An ante nuptial settlement of a sum of £40,000, 
gave the husband a first life interest in £15,000, 
& a second life interest in f-he remainder of the 
fund. ^ All the settled property was derived from 
the wife, the husband havung no property ot his 
own, excejrt a military pension of £120 per annum. 
There was no issue of the marriage. The wife 
obtained a decree nisi for a dissolution of her 
rnarriage on the ground of her husband’s adult-ery 
& cruelty. Shortly before the decree nisi was 
pronounced, resj!,, wJio had previously borrowed 
£4,200 upon the security of his life interest under 
the settlement & of certain policies of insurance 
upon his own life, executed a further mtge. of his 
life interest in favour of his solrs., to secure their* 
costs in tlie divorce suit, After the decree ni.si 
had been made absolute, petitioner presented a 
petition for valuation of the settlement. The ct., 
although it had oi-dered that resp.’s interest in the 
settled property should be extinguished, refused 
to make an order*, declaring that the interest of 
resp.’s solrs. under the second mtge. was thereby 
determiried.—WiGNEY v. Wigney (1882), 7 P. D. 
228 ; .51 L. .T. P. 84 ; 47 L. T. 129 ; 31 W. B. 140. 
Annoiatujn : — Consd. Ncvlll v, Nevill (1893), 69 L. T. 463. 

Enforcement of security.]— .See Nos. 2028, 2629, 

2)ost. 

Relief by the court — Whether security valid 
to extent of proper charges.]— Nos. 2633, 
2634, post. 


On what grounds granted.]- -See Nos. 2636- 

2638, 2644, 2646, posU 


Sub-sect. 3. — Bnfobcembnt of Security. 

2628. Foreclosure of mortgage — Cross-action 
alleging negligence.] — A solr. files his bill for fore- 
closure of an estate pledged as a security for costs. 
The client files a cross-bill, alleging the costs 
demanded to have been occasioned by negligence 
& want of skill ; demurrer overruled on ground of 
equitable set-off. — Pigoott v. Wiltaams (1821), 
6 Madd. 95 ; 56 E. B. 1027. 

Annotations: — Befd. Montriou v. Carvick (1841), 6 Jur. 

97 ; Kawson v. Hamiiol (1841), Cr. & IMi. 161 ; Great 

Western Insoo. v. Cunlilfe (1 874), 9 Ch. App. 5‘25. 

2629. Order for taxation obtained against 

solicitor — No bill of costs delivered — Effect of 
Solicitors Act, 1843 (c. 73).] — (1) Where a solr. has 
taken a mtge. from his client to secure the pay- 
ment of costs, he is entitled to maintain a bill for 
foreclosure, though an order for taxation has been 
obtained against him at the Rolls, & no bill of 
costs delivered. Above Act is no bar to such a suit. 

(2) An offer to pay made by deft, six months 
before the filing of the bill, which is not repeated 
in the answer, does not disentitle pltf. to his costs 
of the suit. 

(3) Independently of the want- of legal service 
of the order, above Act, s. 37, wliieh apiilies to the 
ordinary (iontract b(;twecn solr. & client, has no 
application to the prohibition of a suit brought to 
enforce a special contract deliberately entered into 
between the parties. — Thomas v. Cross (1864), 

5 New B,ep. 148 ; 11 L. T. 430 ; 29 J. P. 4 ; ]() 
.Tur. N. S. 1163 ; 13 W. B. 1(56, L. C. 

Annntniion : — As to (1) CoDSd. Badoloy i\ ConsolidaU'd Bank 
(1886). ,34 Ch, D. 53(5. 

2630. Necessity for taxation — Action on bili of 
exchange.] — A bill of exchange was given by A, 
to a soh*. on account of his bill of costs. A after- 
wards became bkpt. The bill of costs had not 
been taxed : — Held. : the solr. was entitled to 
jrnive on the bill of exchang(\ without taxation 
of the costs . — Re Emerson, Hx p. Webb (1851), 
18 L. T. O. H. 35. 


SuB-SEfT. 4 . — Belief by thio t^ouiiT. 

A. In General. 

2631. Whether security valid to extent of proper 
charges.] — Saunderson v. Glass, No. 1235, ante. 

2632. .] — Solr. in a cause charged with 

interest on money directed to be laid out for an 
infant’s benefit, notwithstanding a deed from his 
^•andmother giving other moneys in trust for the 
infant, & directing that he should not be so charge- 
able. Stated accounts set aside : the items being 
very gross, & the settlement obtained from a 
person just come of age under a misrepresentation. 
Bond emtained from the infant’s grandmother for 
the amount of bill of fees & disbursements, directed 
to stand as a security for moneys justly due on 
account, & the bill ordered to be taxed. — ^Brown 
V . Prino (1750), 1 Ves. Sen. 407 ; 27 E. B. 1109, 
L. 0. 

2633. .] — A solr. may validly settle liis 

account with his client ; he may also make an 
arrangement with his client for accepting a gross 
sum as a remuneration for professional services, 


to him. on taxation — Kknnky v 
(1796), 3 Kidg. Pari. Pep! 



(1847), 10 I. Eq. R. 246.— IR. 

a. Bankruptcy of client — Riaht of 
trustee to balance.] — Re WmOHr (1906), 
3 Taa. L. R. 1.— AUS. 


PART VI. SECT. 9, SUB-SECT. 4.— A. 

2631 1. Wheitier security xialid to extent 
0 proper cltarges .] — Gomlet v. Wood, 
OOD V. GOMLEY (1846), 9 I. Eq. R. 
418 : 3 Jo. & Lat, 878.— IR. 
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without the delivery of full & particular bills of 
costs. But in either of these cases, unless the solr. 
takes the precaution to preserve evidence to show 
that the settlement was a just one, the ct. will 
not allow the transaction to stand. 

A client executed &- gave a mortgage to his 
Boh\ to secure the payment of the sum of £2,500. 
The deed recited that the former was indebted 
to the latter in a large sum, both for professional 
services & for money advanced on account, 
the amount of which was not at that time precisely 
ascertained, or immediately ascertainable, but 
which was computed, & was agreed to be taken, 
at the above sum, as the parties thereto thereby 
admitted. In consideration of the sums mentioned 
in the deed, & also of the sum of £2,500 ex- 
pressed to bo justly due & owing from the client 
to the soil’., cert/ain estates of the former were 
conveyed to the latter, but subject to a proviso 
for redemption. In the transactions the sole 
professional adviser of the client, who was a 
sufferer from disease, & lived in very close retire- 
ment, w'as the solr., & it was not shown that any 
third person was called in upon the occasion. The 
exors., after the client’s death, filed a bill, praying 
for a declaration that the deed ought to stand as 
a security for such amount as could be shown & 
proved to be justly due, <fc that the solr. might be 
ordered to make out & deliver proper bills ol costs. 
By his answer the solr. set forth accounts of receipts 
tVo payments made by him, but sliowed no balance 
due to him on llio cash account ; &■ lie submitted 
that from lapse of time he could not set forth full 
& accurate bills of costs, & that, by the terms 
of the deed, ho was not lawfully bound io set forth 
any : — Held : (1) as the relation of solr. & cUent 
was subsisting between the jiarties, that relation 
constituted an imperfection in the ability of the 
client t'O consent t/o the transaction ; (2) as there 
were no circumstances occurring in the case to 
remove the pressure arising from the existence of 
that relation, pltfs. w'cre entitled to the relief 
praved.— Morgan v, Higgins (1859), 1 CJiff. 270; 
52 L. O, 8 . 200 ; 5 Jur. N. 8 . 230 ; 7 W. K. 273 ; 
05 E. It. 915. 

Jvnotat-ians Jfi In (2) Refd. Wafsoji r. hodwell (1879), 

39 L. '1\ Oil. G'cncrally, Befd. bavlcB v. Parry (18.'j9), 

.‘Ki L, T O. S. 197. 

2634. .] — A mtgo. of freehold heredita- 
ments was made by pltf. to deft., his solr,, to secure 
two sums of money A, interest. Of these, the 
larger sum was made up of several items, an 
account of which was stated A shown to deft, at 
the execution of tlio deed. One of the items was 
for professional eliarges, as to which no bill of 
costs was tendered to pltf. As to another item, 
an erroneous statement as to the payment of the 
sum therein expressed was made by deft, on the 
pleadings, A afterwards corrected by him. It 
was admitted that, as to these two items, the deed 
could stand as a security for such an amount only 
as should be found to bo justly due to deft. Two 
other items were in respect of sums, secured by 
two promissory notes in favour of deft., signed by 
pltf., on two former occasions, with interest. It 
was proved that on the occasion when the first of 
these two notes was signed, a memorandum was 
also signed by pltf., to tlu! effect “ that an account 
had been that day settled of all the notes of hand 
held by deft, of pltf., A a balance was found to 
be due.” It was not, however, recited or proved 
in evidence that any statement of accounts had 
been drawn up between pltf. A deft. At the time 

PART VI. SECT. 9, SUB-SECT. 4.— B. 

2^3^ 1. Undue infivence.] — In a suit of 
foreolosuro on a mt«e. taken by a solr. 


of signing the second note, it was alleged by deft, 
that pltf. having again become indebted, a fresh 
settlement of accounts was come to, but it was not 
shown that any statement of accounts was made : 
— Held : the notes coidd not be held to be prirnd 
facie evidence that the sums mentioned in them 
were due : A as to these two items as well as the 
former there must bo an inquiry of what was 
justly due, A a declaration that the deed could 
stand as a security for such amount only ; with 
costs up to the hearing to be paid by deft. — 
Davies v. Parry (1859), 1 Giff. 174 ; 33 L. T. 
O. 8. 197 ; 5 Jur. N. 8. 758 ; 05 E. R. 874. 

Annotation: — Refd. Watson v, Rodwell (1878), 7 Ob. D. 

C25. 

2635. Effect of laches & acquiescence .J-^-A 
client execut-ed a mtge. to his solr. for a specified 
sum, being the amount at which past costs in a 
suit had been estimated, without the bills having 
been delivered, the solr. undertaking to deliver the 
bills by a certain time, whicli he did. Four 
years afterwards the client changed his solr. A 
obtained an order for taxat ion of subsequent costs, 
but declined the offer of the solr. to have the costs 
secured by the mtge. included in the taxation, 
A obtained the order without prejudicti to any 
question as to those costs. Two years afterwards 
the client filed a bill against the solr., to have the 
latter costs investigated A the account between the 
parties re-opened, but did not allege any specific 
overcharge or error : — Held : tJie suit was precluded 
by length of time A acquiescence. — B lageave v. 
Routh (185()), 8 De G. M. A G. 620 ; 26 L. J. Ch. 
86 ; 28 L. T. O. 8. Ill ; 3 Jur. N. 8. 399 ; 5 W. R. 
95 ; 44 E. R. 529, L. JJ. 

Annotations' — Consd. Eyro v. Wynn-Muckcuzic, (18911 1 

Cli 218. Refd. Morpran v. IIifn.ria8 (IH.)9t 1 GiJI. 270; 

Watson 1 *. Kodwcll (1879), 39 L. T. 614 ; Ward r. Sharp 

(1881), 50 L. T. 557. 

B. On What Grounds Relief Granted. 

2636. Undue Influence.] — Walmesley v. Booth, 
No. 2037, ante. 

2637. .] — An account settled, A a security 

taken by a solr. from liis client, though to bo 
viewed with jealousy, is not to be treated as a 
nullity. 

A solr. A client settled an account, A the client 
gave a mtge. A covenant to pay. The solr. siu'd 
on the covenant, A the client filed a bill, impeach- 
ing the ti-ansaction on the gi'ound of surprise, 
undue influence A error. This being denied by the 
answer, a motion lor an injunction to stay pro- 
ceedings on the covenant was refused. — .T ones r. 
Roberts (1846), 9 Boav. 419 ; 50 E. 11. 405. 

Annotation ; — Consd. Blogi'uvc v. Routh (1856), 8 De G. M. 

Sc G. 620. 

2638. .] — Bill to set a.sifle a security for a 

sum therein expressed to be due, but which was ih 
fact the estimated amount of past costs in a suit, 
executed by a client in favour of liis then solr. 
pending the suit, A without the intervention of 
another legal adviser, dismissed with costs ; there 
being no evidence of pressure or improper conduct 
on the part of the solr., A no evidence or averment 
of any specific error in the bill of costs ; A it 
appearing tliat deft, had delivered tlie bill of costs 
at the time agreed on between him A pltf., five 
years A a half before bill filed, A that pltf. had had 
ample opportunity for discovering the errors, if 
any. 

The proposition in Lawleaa v. Mansfield (1841), 1 
Dr. A W. Oil, that a general charge is sufficient to 


from bis client to secure advances & or any unduo pressure shown, — S haw 
costs, the ct. refused to direct taxation, v. Drummond (1867), 13 Gr. 662. — 
there being no oTeroharge pointed out, CAN. 
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Sect. 9 . — Security for costs: Suh-sect. i, B. Part 
VII. Sect. 1: Sub-sects. 1 & 2. A.] 

open accounts between a aolr. &. his client is in 
conflict with the rule of the Ct. of Ch. in England, 
which is that, if the party seeking to set aside a 
security for the amoiint of a bill of costs relies on 
fraud, or error amounting to evidence of fraud, in 
the bill of costa, he must aver & prove the specific 
items, upon which he means to rely, to be fraudu- 
lent or erroneous. — Blagbave v. Routii (1856), 
2 K. & J. 509 ; 69 E. R. 884 ; affd., 8 De G. M. & G. 
620, L. JJ. 

Jnnoifxlums : — Reid. Morgan v. (IS.'ifl), 1 Glff. 270 ; 

Watson V. Rodwoll (1879). .19 L. T. 614 ; Ward v. Sharp 

(1884), 50 L. T. 657 Eyre v. Wynu-Mackenzic, [1894] 1 

Ch. 218. 

2639. .] — Morgan v. Higgins, No. 2033, 

ante. 

2640. .] — A great deal has been said about 

the stipulation in the last mtge. deeds which con- 
stitute pltf. receiver of the rents, & allow him to 
charge a commission for tliat purpose. It was 
truly said that the older decisions upon the subject 
had in view the usury laws, <fe I.ord Eldon’s expres- 
sion is tliat such a stipulation would tend to usury, 
but ho says also it would be oppressive. Well, if 
the ct. finds that from the relation of the parties 
one of them has the means of ojipressing the other 
it would come clearly within the very expression 
which he uses ... I must assume that pltf. 
took upon himst.'If, all through tliis matter of con- 
tract, the duty of ad^dsing his clients what d(‘od 
they should execute. If an independent solr. had 
been employed he would at once have objected to 
any such stipulation, at least he ought to have done 
so (Bacon, V.-C.). — PIyre v. Hughes (1876), 2 
Ch. I). 148 ; 45 L. J. Ch. 395 ; 34 L. T. 211 ; 24 
W. R. 597 ; 2 Char. Pr. Cas. 33. 

Airnofaium : — Distd. Jones v. Linton (1881), 44 L. T. (>01. 

2641. Fraud or misrepresentation.] — S atjnder- 
SON V. Glass, No. 1235, ante. 

2642. .] — Brown v. Prino, No. 2632, ante. 


2643. .] — Blagrave v. Routh, No. 2638, 

ante. 

2644. Doubt as to accuracy of bill — Inquiry into 
reasonableness of charges — Evidence as to whether 
business actually done.] — VThere an attorney had 
taken a mtge. from his client for his bill of costs 
in preparing that & another mtge., & the client, 
before the attorney’s mtge. was executed, assented 
to the bill, but afterwards, on coming to redeem, 
questioned its accuracy, the ct. dii’ected the master 
to examine the bill with a view to ascertaining the 
reasonableness of the charges, without entering 
into evidence as to whether the business charged 
for had been actually done. — Wrago v. Denham 
(1836), 2 Y. & C. Ex. 117 ; 6 L. J . Ex. Eq. 38 ; 160 
E. R. 335. 

2645. No proper statement or examination of 
accounts.] — Morgan v. Higgins, No. 2633, ante. 

2646. .] — Davies v. Parry, No. 2634, ante. 

2647. Unusual provisions In mortgage.] — By a 
deed of mtge. entered into between a solr. & his 
client, it was stq^ulated that tlie debt should 
remain on the security of the hereditaments for 
twenty years & tire client covenanted that he would 
not pay or tender payment of the smu, or institute 
proceedings for the r-edemption of the lands for 
that period. 3"'hei‘e was a power of sale, which 
w'as not to be exorcised until the expiration of the 
twenty years, or imtil two months’ default should 
have been made in the payment of interest 

Upon a bill to redeem berng (lied, witliin four 
years after the date of the deed, redemption was 
decreed ; it being held, as between soli’. & client, 
that where the former takes a security from the 
latter, the ct. will not allow the solr. to enforce a 
stipulation of an unusual kind. disadvantageous 
to the client. — (’OWDHY v. Day (1859), 1 Gifi. 310 ; 
29 L. .T. Ch. 39 ; 1 L. T. 88 ; 5 Jur. N. S. 1199 ; 
8 W. R. 55 ; 65 E. R 936. 

Power of sale without qualiflcatlon .] — See 

Mortgage, Vol. XXXV., pp. 490, 491, Nos. 
2221-2223. 


Part VI 1. — Amount of Costs Recoverable. 


Sect. 1 .— NON-CONTENTIOUS BUSINESS. 

Sub-8E(:t. 1. — In General. 

Sec Solicitors’ Remuneration Act, 1881 (c. 44), 
ss. 1-7 ; Remuneration Order's, 1882, 1919, 1920, 
1925. 

2648. To what matters Solicitors’ Remuneration 
Act, 1881 (c. 44) & Remuneration Orders apply — 
“ Other business ” not being conveyancing busi- 
ness.] — (1 ) Solrs, who transact conveyancing 
business in an action will, under the Solicitors’ 
Remuneration Act, 1881 (c. 44), & the General 
Order of August, 1882, be allowed taxed costs & 
charges for such business, aecor-ding to the scales 
sot forth in the schedules to the General Order. 

(2) The proper construction of the language 
of Solicitors Remuneration Act, 1881 (c. 44), s. 2, 
is that it refers to conveyancing matters which 
take place in an action was well as to those out of 
ct., & that the exception is only from “ other 
business ” not being conveyancing business ; & 
accordingly where the taxing master had dis- 
allowed certain charges made for conveyancing 
business in an action, & under the scales of charges 


contained in tlie schedules to the General Order 
of August, 1882, ho was directed to review his 
taxation, — S tanford v. Rorp:rts (1884), 20 

Ch. D. 155 ; 5.3 L. J. Oh. 338 ; 50 L. T. 147 ; 48 
.T. P. 692 ; 32 W. It. 404. 

Annoiatio/is ■ — As in (1) Apid. Floniiiig: v. Ilardcastle (1885), 

,3J W. ]{. 776. As to (‘J) Apprvd. Ilumidireys v. .lories 

(18.8.5), ,81 Ch. I). .80 ; lie Merchant Taylors’ Co. (188.5), 

30 Ch. J). 28. Folld. AV Morgan (1911), 84 L. J. (Jh. 

219. Reid. Maegowan, Maetfowan v. Murray, [1891] 

1 Ch. 10.5; UaU v. Mintor, [1922] 1 Ch. 191. Generally, 

Mentd. Bean r. Wado (1885), Cab. & El. 519, 

2649. .] — lie Merchant Taylors’ 

Co., No. 2732, jmst. 

2650. Conveyancing business — Work done 

In an action.] — Stanford r. Roberts, No. 2048, 
ante. 

2651. .] — Fleming v. Hard- 

castle, No. 2731, post. 

2652. Out of court.]- -Stanford v. 

Roberts, No. 2048, ante. 

2653. .] Fleming v. Hard- 

castle, No. 2731, post. 

2654. Whether scale affected by re- 

duced bankruptcy scale.] — Bkpey. Rules, 1886, 


PART VII. SECT. 1. SUB-SECT. 1. 

b. Statutory scMJe directory # prohibitory .] — II . S. N. 1900. o. 185, In respect to the amount of fees payable to solrs. 
& others, arc not merely directory but prohibitory. — Cookson v . DniHOOLii (1916), 50 N. H. H. 1. — CAN. 
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r. 112 (2), which reduces a solr.’s charges by two- 
fifths “ in all proceedings under the Act in which 
costs are payable out of the estate ” whore the 
estimated assets do not exceed £300^ does not 
apply to conveyancing business, & the charges in 
respect of such business are regulated by rule II. 
of the General Regulations in the Appendix to those 
Rules. — Re Pabpitt (1889), 23 Q. B. 1). 40 ; suh 
vom. Re Parfitt, Ex p. Board of Trade, 58 
L. J. Q. B. 428 ; 01 L. T. 88 ; 37 W. R. 751 ; 5 
T. L. R. 506 ; 6 Morr. 100. 

Annotations: — Distd. Re Procter (1R91), 05 L. T. 348. 

FoUd. Re WolerheU, [1909] 1 K. B. 92. 

Costs in administration of small estates in 
bankruptcy, nee Bankruptcy, Vol. IV., p. 507, 
Nos. 4573-4577. 

2655. Business pending when rules come 

Into operation.] — Rc Lacey & Son, No. 2721, pont. 

2656. .] — In June, 1882, D. contracted 

to sell a piece of land for £375 upon the terms of the 
purchaser paying to the vendor “ all reasonable 

proper costs ” of making & verifying his title 

executing the conveyance. In Jan. 1883, the 
General Oixler under Solicitors’ Remuneration Act, 
1881 (e. 44), came into oyieration. That Order 
provides tliat the costs of the vendor’s solr., with 
respect to such a sale, shall be according to an 
nd valorem scale of 30.<?. per cent. In Apr. 1883, 
1)., who had previously enijdoyed a country solr., 
transferred the business to a London solr. In 


IMay, 1884, the Ixindon solr. sent in his bill of costs 
1o the purchaser’s solr. made out- on the old sy.stem. 
The purchaser’s solr. objectiHl that the bill ought 
to be made out according to the scale iireseribed 
by the General Order. On a summons by the 
]nirchaser for a declaration to this effect '.—Held : 
the eost/S payable by the pureha.ser wei-e regulated 
by that Order. — Re Denne & Secretary of State 
FOR War (1884), 51 L. J. Gh 45 ; 51 L. T. 057 ; 1 
T. L. R. 23 ; eiiJb vom. Re Secretary oe State for 
War & Dejnne, 33 W. R. 120. 

2657. -.] — Flemino v. TTardcasti.e, 

No. 2731, po.s/. 


2658. - — Re Field, No. 2688, post. 

2659. — he Stewart, No. 2003, po.sh 

2660. — -.] — Love, TTill 7L Spurgeon, 

No. 2098, po.s/, 

2661. Business completed before rules come 

into operation.] — Re STJ<nvART, No. 2003, jmsf . 


— Sales.) — See. Sub-sect, 3, post. 

Purchases.] — See Sub-sect. 3, po.st. 

Mortgages.] — Sec Sub-sect. 4, ]>ost. 

■ Leases.] — See Sub-sect. 5, po.st. 

— Conveyances reserving rent.]— Nee Sub- 
sect. 5, ])., po.’^f. 

2662. Work done by solicitors under same re- 
tainer — Delivery of separate bills of costs for 
various branches of work — Whether operation of 
remuneration order excluded.] — Re Stewart, No. 
2003, po.st. 


Sub-sect. 2. — Remuneration Orders and 
Schedules. 

A. Scope of Schedules. 

See Solicitors’ Remuneration Act, 1881 (c. 44), 
s. 7 ; Remuneration Orders, 1882, 1919, 1925, 
Scheds. I. «fe II. 

2663. What covered by Schedule I. — Grant of 


easement.] — The General Order under Solicitors’ 
Remuneration Act, 1881 (c. 44), is, by vhtuo of 
sect. 7 of the Act, applicable to business com- 
pleted before the Order came into operation. 
The expression “ undertaking any business ” in 
rule 0 of the Order, means not merely accepting 
the retainer, but rather entering upon tlie W'ork, 
that is, doing something for which the solr. is 
entitled to make a charge, whether such charge 
is or is not covered by the scale fee under the 
Order. Solrs. were emi>loyed by a corpn. in pur- 
chases of property for a waterwoiks scheme 
effected under statutory powers. The employ- 
ment commenced before, <S: continued after, the 
date when the General Order under Solicitors’ 
Remuneration Act, 1881 (e. 44), came into opera- 
tion. After that date tlie solrs. gave the corpn. 
notice, under rule 0 of the Order, t-hat t hey elected 
to charge for the business done aft er the commence- 
ment of the Act according to the old system as 
altered by Sebed. 11. to the Order. The solrs. 
delivered bills of costs relating (a) to business 
completed before the Order came into o]3eration ; 
(6) to business pending when the Order came into 
operation in which woik was done after the Order 
came operation <fe before the notice of election 
was given, aV: (c) to business so pending in which 
no work was done after the Order came into 
operation until after the notice of (dection was 
given: — Held: (1) as to the completed business 
the Order applied, & the taxation must be accord- 
ing to the scale in Sebed. I. ; (2) as to the pending 
business in winch work was done before notic*.' 
of election, whether or not of a kind covei'cd by 
tlie scale fee, the notice was ineffectual, & the 
taxation must therefoi’o be according to the 
scale ; (.3) as to any separate mattei’s of con- 

veyancing in which no work was done until after 
the notice of eleefion, the notice, according to 
the decision in He Love., Hill v. Spurgeon, No. 2008, 
po.9l, was effectual, & the taxation must therefore 
be according to t lie old system as altered by Sched. 
II. ; (1) Qu. : whether where work is done by 
solrs. under one & th(‘ same retainer it is competent 
for them, by delivering sejiarate bills of costs for 
various branches of the vvoik, to exclude the 
operation of the Order as 1-o some of such bills ; 
(5) the exception contained in rule 11 of Sched. 1., 
Fait I. of the General Order, whereby in the case* 
of sales under Jjands Glauses Act, 1815 (c. 18), 
the scale is rendered inapiilicable, extends only 
to vendors’ costs A: not to tlie costs of the 
purchasers. 

(0) Grants by wa.y of sale of rights & easements 
of laying maintaining pipes in Land are not 
“ conveyances of property ” within Sched. I. 
l^lrt T., & consequently the scale is not applicable 
to soil's.’ charges in respect of sucli grants . — Re 
Stewart (1889), 41 (di. 1). 494 ; 00 L. T. 737 ; 
37 W. R. 184 ; 5 T. L. R. 308. 

Annotations : — As to (5) Befd. Rc IRirdekiu, [1895] 2 Oh. 

13(5. As to ((>) Consd. A'o Karuhhaw-Wnll. [1894] 3 Oh. 

15(5. FoUd. Re Sanders’ Setthnt., [189(5] 1 Ch. 480. 

dencrallu, Refd. Rc Evans, [1905] I Oh. 290. 

2664. .] — ^A grant of a now easement 

is not a “ conveyance of j)i'opci4y ” within the 
meaning of Sched. I., Fart I., to the General 
Order under Solicitors’ Remuneration Act, 1881 
(c. 44), & consequently the scale fee prescribed 


PART VII. SECT. 1, SUB-SECT. 2.-^A. 

c. Scope of regulaiions t£’ schedules 
— Solicitor acting as notary — Pension 
secured for client from foreign govern- 
ment.] — A solr., wno is also a notary, 
& acting Id the latter capacity obtains 
for a olfent the allowance of a pension 
from the United States govt., Is entitled 


to charge for his services such sum ns 
may he agreed upon, & is not bound 
by the statutory regulations aflooting 
solicitors’ charges, or liable to have his 
charges taxed. — O strom v. Benjamin 
(1893), 20 A. R. 330.— CAN. 

d. Whether scale fixed as 

maximum .] — Northern Crown Bank 


V. WooDCRAtTS, Ltd., Re Varley 
Taxation ok Costs (Alta.), [1919] 2 

W. W. H. 917.— CAN. 

e. Advice to trustees tt' ar- 

rangements for investments,] — Ex p. 
O’Haoan (1887), 19 L. R, Ir. 99,— IR. 

f. Preparation of scheme for 

erection of cottages for local authority. ] — 
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Sect, 1. — N on- contentious Imeineas : Sub-sect, 2 ^ A. 

& B, (g) dt (b), & C, (g).] 

by Part I. of that Sched. does not govern the 
remuneration of a solr. in relation to such a trans- 
action. Sched. I., Part I., applies to cases in 
which an existing property or right is transferred, 
not to cases in which a now right or easement is 
created for the first time. — Be Sanders’ Setti.r- 
MENT, [1800] 1 Ch. 480 ; 06 L. J. Ch. 420 ; 74 
L. T. 201 ; 44 W. R. 385 ; 12 T. L. B. 232 ; 40 
Sol. Jo. 318, C. A. 

2666. Sale of land out of England.] — The 

CTcneral Order under Solicitors’ Remuneration 
Act, 1881 (c. 44), fixing a scale cliaige does not 
apply to a sale of land not situated in England. 
Thus, wliere an English solr. carried out a sale 
under Purchase of Land (Ireland) Act, 1885 
(c. 73), of laud in Ireland belonging to a client, 
& employed nn Irish solr. to do so much of the 
work as had necessarily to be done in Ireland : 
— H{4d : the English solr.’s remuneration was not 
regulated by Sched. I., Part I., to the General 
Order under iSolicitors’ Remimcration Act, 1881 
(c. 44). — Be GREvn.LE’s Settlement (1888), 40 
Ch. L. 441 ; 68 L. J. Cli. 256 ; GO L. T. 43 ; H7 
W, R. 150. 

2666. Sale under Lands Clauses Act, 1845 

(c. 18) — Costs of purchaser’s solicitor .] — Be 

Stewart, No. 2663, ante, 

2667. Voluntary sale.] — The excep- 

tion contained in rule 11 of Sched. I., Part I., of 
the General Order under Solicitors’ Remunera- 
tion Act. 1881 (c. 41), whereby the scale charge 
is made inax^pUcable to sales of land under Lands 
Clauses Act, 1845 (c. 18), or any other Act under 
which the vendor’s charges are x)aid by the pur 
chaser, extends to purchase by agreement by a 
public body und('r the powers of such an Act, 
although the vendor is absolute owner, <fc although 
the agi'coment contains a special clause stipulating 
that the pm'chasers shall bear all the vendor’s 
costs as between solr. & client. 

A voluntary purchase by a local authority under 
the powers of the Public Ilcalth Act, 1875 (c. 55), 
which incorporates Lands Clauses Act, 1845 
(c. 18), held to be within the rule. — Be Hurdeein, 
[1895] 2 Ch. 130 ; t54 L. J. Ch. 501 ; 72 L. T. 
029 ; 43 W. R. 634 ; 39 Sol. Jo. 452 ; 12 R. 243, 
C. A. 

2668. Abortive negotiations.] — The re- 

muneration of a lessor's solr. prescribed in the 
General Order under the Solicitors’ Remuneration 
Act, 1881 (c. 44), Sched. 1., Part 2, does not 
cover negotiations carried on by the solr. as to 
the letting of the property with persons other 
than the person to whom the lease is ultimately 
granted. The solr. is entitled to rem\meration 
for sucli negotiations as business “ whicli is not 
in fact completed ” under Rule 2 (c) of the same 
General Order. — Be Martin (1889), 41 Ch. I). 
381 ; 58 L. J. Oh. 478 ; 00 L. T. 655 ; 37 W. R. 
497 ; 5 T. L. R. 426, L. JJ. 

2669. Sale of advowson.] — An advowson 

in gross though an incorporeal hereditament in 
freehold jwoperty within Sched. 1., Part I., to 
the order made in ])ursuanco of Solicitors’ Re- 
muneration Act, 1881 (c. 44), & on a purchase & 


sale the scale charge applies. — Be Eabnshaw- 
Wall, [1894] 3 Ch. 156 ; 63 L. J. Oh. 836 ; 71 
L. T. 173 ; 42 W. R. 667 ; 38 Sol. Jo. 649 ; 8 
R. 668. 

Annotation : — Apprvd. Re Sauciers Settlmt., [1896] 1 ca. 
480. 


2670. Sale of property other than freehold, 

copyhold, or leasehold — Goodwill & lease .] — Be 

Coe (1894), 38 Sol. Jo. 421. 

2671. Sale carried out by underlease.] — 

Leasehold property held with other property 
under one lease was sold by auction subject to a 
condition that the jim’chasor should accept an 
underlease for tlio whole of the unexpired term 
less three days at an apportioned ground rent. 
The vendors’ solrs., by virtue of rule 5 of Part II. 
of Sched. I. to the General Order under Solicitors’ 
Remuneration Act, 1881 (c. 44), claimed to be 
entitled to a scale charge in respect of the price 
& to a finther scale charge in respect of the rent : 
— Held : the transaction though carried out by 
an underlease was in fact a sale, the solrs. were 
not entitled to a charge in respect of the rent ; 
but qu. whether this was not business not provided 
for by Sched. I., & therefore to bo charged for 
according to the old system as modified by 
Sclied. II . — Be Weub, Stiu. v. Webb, [1897] 1 
Ch. 144; 66 L. J. Ch. 163; 75 L. T. 478 ; 45 
W. R. 170 ; 41 Sol. Jo. 129. 

Annotations : — Cousd. Rr Walker & Oakshott’s Contract, 

11901 J 2 Ch. .SH.*]. Apld. Jic Judd & Poland & Skelclier’s 

t-’ontract, [190(5] 1 Ch, 684. 

2672. Loan on property other than free- 

hold, copyhold, or leasehold.] — The scale fee to 
“ mtgee.’s solr. lor negotiating loan ” provided 
for by Sched. I. to tlie General Order under 
Solicitors’ Remuneration Act, 1881 (c. 41), is 
applicable to all cases of loans on moilgago, & 
is not eonfinod to loans upon mtge. of freehold, 
copyhold, or leasehold property exclusively. — 
Be Furber, [1898] 2 Ch. 538; 47 W. R. 184; 
sub nom. Be Furber, Ex p. Fitrber, 67 L. J. Ch. 
503 ; 70 L. T. 206 ; suh 7iom, Be Furber, Ex p. 
Watkins, 42 Sol. Jo. 718. 


B. Item and ad valorem Charges. 
(a) Election by Soliciior, 

Sec Sub-sect. 2, C., post. 


(?>) Particular Cases. 

See Remuneration Ordere, 1882, 1919, 1925, 
Sched. II. 

2673. Fair copy — When second copy allowed.] — 

According to the new practice, und(‘r 15 & 10 
Viet. c. 80, 8. 5(5, in ca.sos of sale by the ct., an 
abstract of title is submitted to counsel to prepare 
the conditions of sale. Counsel having made 
certain queries upon four sheets of the abstract, 
the vendor’s solr. charged £1 1.9. for perusing 
same, etc., & £4 Os. 8d. for a second fair copy of 
the abstract for the purchaser’s solr. The taxing 
master disallowed the first item reduced the 
second to 13s. id., which he allowed for recopying 
the four spoiled sheets of the abstract, to render 
it fit to be sent to the purchaser’s solr. On a 
petition to review : — Held : the taxing master 
was right, & they were matters entirely within 
the discretion of the taxing master. 


Ex p. STttANnE (1888), 21 L. R. Ir. 
629.— IR. 

g. Preparation of aanitary re- 

(ndations for toxon commissioners.] — Re 
ATKIN 80 .N (1888), 24 L. II. Ir. 182.— IR. 

h. Costs payable out of trust 
funds — Scale directory only .] — Arihi-tk 
Nahu V . Locke (1887), 5 N. Z, L. F. 


408 (S. C.).— N.Z. 

k. .] — Re Brown (1895), 14 
N. Z. L. R. 8.— N.Z. 

PART VII. SECT. 1, SUB-SECT. 2.— 
B. (b). 

l. Perusal fee — Documents of title 
— ^ compulsory purchase,] — Under 


an order to tax the costs awarded to 
the owner of lands compulsorily taken 
by a oo., his solr. Is not entitled to Is. 
per folio for penning deeds referred to 
in the abstract of title furnished. 
The General Order made In piuBuance 
of Solicitors’ Remuneration Act, 1881, 
Sohed. II., does not apply to such 
taxation . — Re Bann Navigation Acjt, 
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The solr. usually charges for drawing the con- 
ditions of sale, though they are really drawn by 
counsel, & he is thereby remunerated for the 
trouble of answering counsel's queries. 

A second fair copy of abstract is not allowed, ex- 
cept under special circumstances, as where the notes 
of counsel render the copy laid before him wholly 
unfit to go to the purchaser. — Rumsey v, Rum- 
SEY, Ex }). Rumsey (1855), 21 Reav. 40 ; 25 
L. T. O. 8. 241 ; 3 W. R. 589 ; 52 E. R. 773. 

2674. Letters from solicitor to client — Super- 
fluous to requirements.] — Letters written by a 
8o]r. to his client which are not properly required 
for tlie interests of the client in the business for 
wliicli the solr. is engaged will not be allowed on 
(axation . — Jfx Brady (1807), 15 W. R. (532. 

2675. Perusal fee — Abstract of title.] — Upon 
the construction of Schocl. II. of the General 
Order, containing scales of charges, made in pur- 
suance of Solicitors’ Remuneration Act, 1881, 
(c. 44), abstracts of title are not included in the 
words “ deeds, wills, & other documents,” the 
charge for perusing whicli is therein fixed at Is. 
JUT folio ; but the old scale of 6,s. 8d. for perusal 
of every three brief slieots of eight folios each 
r(Miiains unaltered . — Ee Parker (1885), 29 Oh. D. 
199 ; 51 L. J. Oh. 959 ; 52 L. T. 086 ; 33 W. R. 
511. 

Amwlatum: — Consd. Re liobortHon (1887), 1« Q. B. D. 1. 

2676. Documents of title — By solicitor 

making advances.] — A solr. making atlvancos to 
a client ui)on tlie security of real property 
perusing for that purpose the title deeds of such 
I)rop('rty, is not entitled to charge at the rate of 
In. x)er folio “for perusing” under Sched. II. 
of fJie Oenornl Order of Aug. 1882, made in pur- 
suance of Solicitors’ Remuneration Act, 1881 
(c. 44). — 7 t[’c Rot3EHTSon (1887), 10 Q. B. D. 1 : 
5(5 I;. T. 859 ,* 35 R. 833, D. 0. 

2677. What are “other documents “—Con- 
ditions of sale,] — In an administration action, to 
wliich mtgoes. of l(*ascholds were not parties, 
])ltfs. obtained an ordc'r to sell the leaseholds, & 
that the money should be ])aid into ct. The 
order was made without the knowledge of the 
mtgees. Pltfs. wi'oto to the mtgeos, sending draft 
particidars conditions of sale as settled by the 
conveyancing counsel to the ct. ” for your peiaisal.” 
'I’he mtgeos. undertook to concur in the sale on 
c(mdiiion that tlieir intge. debt & costs & expenses 
Were provided for out of the proceeds of sale in 
ct,, Ac they returned the conditions approved, 
'the taxing master disallowed the fees charged at 
t he rate of l.v, a folio for pcnising the cf)nditions 
of sale, but allowed a fee of one guinea for reading 
them. One of the grounds of disallowance was 
tJiat conditions of sale were not such documents 
a.s were intended by the word ” documents ” in 
Sched. II. of the General Order made in pursuance 
of Solicitors’ Remuneration Act, 1881 (c. 44). 
On summons to vary the taxing master’s certi- 
ficate : — Held : while not deciding that conditions 
of sale did not come within the word ” documents,” 
tills was an extraordinary case where the taxing 
master had a discretion . — Ec Rees, Rees v. 
Rees (1887), 68 L. T. 68. 

2678. Particulars of sale.] — Be Reade, 

Salthouse V. Reads (1889), 33 Sol. Jo. 219. 

2679. Case for opinion of counsel.] — Be 

Mahon, No. 2800, post. 


2680. .]— Re Morgan (R. P.) & Co., 

No. 2879, post. 

2681 . Attendances — Discretion of master.] — 

Be Mahon, No. 2805, post. 

2682. Attendance on several clients — 

Method of charging costs.] — Semble : when a ^Ir. 
makes an attendance which can be charged against 
several clients ho should charge a larger sum than 
for one attendance & divide it up among the 
several clients, & not charge an attendance to 
each client . — Be Ward, Bowie & Co. (1910), 
102 L. T. 527 ; affd., 102 L. T. 881, C. A. 

2683. Charge for schedule of documents handed 
over on change of solicitors.] — Be Morcsan (R. P.) 
& Co., No. 2879, post. 

C. Election as to Bcviuneraliov. 

(a) In General. 

>S'ee Solicitors’ Remuneration Act (c. 44), ss. 1-7 ; 
Remuneration Orders, 1882, 1920. 

2684. When right to election exists— Reinvest- 
ment of proceeds of compulsory purchase.] — Where 
money is paid into ct. under statutes incoriiorating 
Lands Clauses Consolidation Act, 1845 (c. 19), 
8. 80, the solr. for the vendor may entitle himself 
to detailed charges, provided that he signifies his 
election ‘‘ before undeHaking the business.” 

A sum of money was paid into ct. by the Metro- 
politan Board of Works for lands belonging to the 
governors of a certain liospital. The liospital 
proposed to purchase certain ground rents out of 
tine fund in ct., »k instructed their solr. accordingly. 
The solr. wrote saying that ho elected that his 
remuneration for all business connected with the 
purchase should be in accordance with the system 
in force previously to the coming into operation 
of Solicitors’ Rtununeration Act, 1881 (c. 44), as 
altered by Schedule II. of the General Order made 
under tliat Act, & he requested the clerk of the 
hospital to inform the solr. of the board of his 
intention. The solr. of the board rephed by say- 
ing that they required that the remuneration should 
be according to Schedule I. to the General Order 
under the Solicitors’ Remuneration Act, 1881 
(c. 4 1 ). The ct. approved of the proposed invest- 
ment, & made an order that the board should pay 
to tlic governors of the hospital their costs, includ- 
ing all reasonable charges & expenses incident 
tliereto of the reinvestment of the amount payable 
under the agreement for purchase & of obtaining 
the order, & all proceedings relating tiiorcto, such 
costs, charges, & expenses to be taxed in case the 
parties differed. On delivering tlio bill the solr. 
had charged in detail for the conveyancing busi- 
ness. Hie taxing master upon taxation decided 
that the election made by the solr. was binding on 
the board, & allowed f4ie detailed charges. The 
board carried in objections, which the taxing 
master overruled. The board then took out a 
summons to review the taxation, A: raised the 
question, Whether upon a reinvest ment in land 
of purchase -money paid into cl., by promoters 
under Lands Clauses Consolidation Act, 1845 
(c. 19), the solr. for the landowners obtaining 
the reinvestment could, as against the promoters, 
elect to be paid otherwise than according to the 
scale in Schedule 1., Part I., of the General Order 
made pursuant to Solicitors’ Remuneration Act, 
1881 (c. 44) ; — Held : there was no ground tor 
introducing any exception into rule 6 of the kind 


mx p. Olphbrts (1886), 17 L. R. Ir. 
168.— IR. 

m. Draft deed.] — Wkstbt v. 

Greene (1843), 5 I. Eq. E. 446.— IR. 
2679 i. What are " other documents ” — 


Case for opinion of counsel .] — Drawing 
a case for counsel In contemplation of 
litigation comes within the expression 
" drawing . . . other documents ” In 
General Order, 1884, Sched. 2, made in 


pursuance of Solrs.' Eemunoratlon 
Act, 1881, & is properly charged for 
at 2«. a folio . — Rc Rathmineh & Rath- 
OAR Improvement Cojirs. & Pielp, 
[1922] 1 I. H. 13.— IR. 
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Sect. 1. — Non-contentimia business: Sub-sect. 2, C. 
(g), (b) & (c) ; sub-sect. 3, A. (a) .] 

contended for by the board . — Rc Bridewell. 
Hospital k, METKOPOiiiTAN Board op Works 
(1887), 57 L. T. 155. 

2685. Client being public body.] — ^The right 

of a Bolr. under r. 6 of the General Order under 
Solicitors’ Remuneration Act, 1881 (c, 44), to 
elect to charge according to the old system as 
altered by Schod. II. to the order, instead of by 
scale, is not taken away by the fact that his clients 
are a public body or persons in a fiduciary capacity ; 
nor is it the duty of public bodies or persons in a 
fiduciary capacity to prevent their solrs. from so 
electing 

A school board instructed a solr. to act for 
them in the matter of a purchase of a school site 
for £350. The solr. duly signified to the board his 
election under r. 0 of the General Order to charge 
on the old system as altered by .Schedule II. The 
board consented. The matter was completed, 
& the solr. sent in a bill for £50 2.s. On taxation 
the taxing master reduced the bill to £13, the 
amount of the scale charge k disbursfunents, k 
stated in answer to objections that five school 
board, being a public body cliarged with the 
administration of public funds, were in a fiduciary 
position, k it was their duty not to employ a solr. 
who insisted on the more expensive mode of pay- 
ment : — Held : no such duty was cast on a public 
body or persons in a fiduciary position, & the bdl 
must be referred back f.o bo taxed according to the 
solr.’s election . — Rc Evans, 11U05J 1 Gh. 200 ; 74 
L. J. (4.. 204; 92 L. T. 151 ; 09 J. P. 101; 3 
L. G. K. 1(59. 

A nnotnlum - — Rofd. PorkT, Ainnhlett & Jones, [1912] 2 

Lb. 98. 


2686. Client being person in fiduciary 
capacity.] — He hlvANS, No. 2085, ante. 

2687. Sufficiency of notice of election — Sending 
in bill of costs in old form.] — Fleming r. Hard- 
castle, No. 2731, post. 

2688. Whether notice effectual after rules come 
into operation- In respect of pending business.] — 

Negotiations for a lease were carried on through 
the lessor’s solr. for two years before the rules 
under Holicitors’ Remuneration Act, 1881 (c. 44), 
came into operation. After they came into 
operation terms were come to, k a hiase executed. 
T'he solr. in liis bill charged f(jr the negotiations, 
k also charged the amount fixed by .Sched. I., 
Pait II., to the rules, as remuneration “ for 
preparing, settling, &; completing lease k counter- 
])ait.” The taxing master di.sallowed all the items 
for negotiations, k the judge aflirmed his decision. 
The solr. appealed : — Held : (1) though the busi- 
ness had been commenced before the I’ules came 


into operation, the taxation must be conducted 
according to the rules, the solr. not having declared 
his election to the contrary. Qu. : wdiether b( 
might on the rules coming into ojieration havt 
effectually declared such election ; (2) having 

regard to rule 2, the amount fixed by Sched. I. 
Part II., included the charges for negotiations, A 
the apiieal must be dismissed. — Re Field (188,5) 
29 Gh. I). (508 ; 54 L. .1. Gh. 061 ; 52 L. T. 480 
49 ,T. P. (513 ; 33 W. R. 553, C. A. 

Annotatum-H ;—A!i to ( 1) Apld. Flcminc v. Hardcasllc (1885) 
.52 L. T. sril Consd. He Lovo, Hill v. Spurgeon (1889) 
40 Oh, D. 6:)7. Refd. He Stewart (1889), 41 Ch. D. 494; 
^y-Ilbv y Still, [1895] 1 Cb. 524. As to (2) Apld. lii 
Emanuol & .“-ilminondfl (1880), 33 Ch. I). 40. Distd. H* 
Martin (1889), 41 Ch. D. 381, Apprvd. Savery r. Enflolc 
11893] A, C. 218. Reid. Re Allen (1887), 34 Cb. D 
Nowbould (1887), 20 Q. U. D. 204; Re Pobaor 
(1890), 45 Ch. D. 71 ; Re Horn & Francis, [1890] 2 Ch 
797 ; Re Thomas. Evans v. Griffiths, [1900] 1 Ch. 454 
Re Gray. [1901] 1 Ch. 239. 


2689. -.] — Re Love, Hill v. Spurgeon, 
No. 2098, post. 

2690. .] — Re Stewart, No. 2663, ante. 

2691. In respect of separate matters in 

which no work done until after notice.] — Re 
Stewart, No, 2603, ante. 

2692. Upon whom notice binding — Notice of 
election properly given to first mortgagee — Mort- 
gagor.] — An election only puts the solr, in the 
position in which he was before the scale was 
adopted ; if an election is properly made as 
between the solr. & his own client, a first mtgee., 
it is binding as against the mtgor. Ac a subsequent 
mtgee. — Hester v. Hiosteb (1880). 34 Gh. D. 607 ; 
55 L. T. 009; on aj)peal (1887), 34 Gh. D. atp. 614, 
C. A. 

Annof/Uiojis Cojxsd. Re Metcalfe, Metcalfe v. Rlencowo 

(1887), 57 L J. Ch,82: ife Evans, [1 905] 1 Cb. 290. Reid. 

Re Lovo, Hill V. Spurgeon (1889), 40 Cb. D. 037. 

2693. Subsequent mortgagee.] — 

Hester p. Hester, No. 2692, ante. 

2694. When sanction of judge required — Elec- 
tion by devisee having conduct of sale in action.] — 

Re Racicham, Garter v. R,ackiiam (1889), 34 
Sol. .To. 97. 

Annotation ; — Refd. Rc Evans, [1905] f Ch. 290, 

2895. One notice comprising several matters in 
action — Determination of validity of notice — 
Necessity for treating each matter separately.] — 

Re Hill v. Spurgeon, No. 2698, jwst. 

(b) Time for Giving Notice of Election. 

See Solicitors’ Remuneration Act, 1881 (c. 44), 
ss. 1“7 ; Remuneration Orders, 1882, 1920. 

2696. “ Before undertaking any business.*’] — 
Re Brideweli. Hospital k Metropolitan Board 
OP Works, No. 2684, ante. 

2697. .] — The notice of election under 

rule 6 of the General Order to Solicitors’ Remunera- 
tion Act, 1881 (c. 41), must bo given by the solr. 
before he undcHakes any business at all in the 
particular matter for lus client. After having 
done any work in tlie matter for which he could 
charge his client if the scab* undcu* the Order did 
not apidy, it is too late for liirn to elect. A solr. 
who acted for a mtgee. m relation to the mtged. 
propoidy received from the solrs. of the persons 
entitled to the equity ol redemption a request 
tJiat the mtgee. would sell under his power of sale, 
k in pursuance of f-his he, without any express 
authority from his client, did work in relation to 
the contract for sale for which if autliorised ho 
would, apart from the rules, under Solicifors’ 
Remuneration Act, 1881 (c. 44), have been entitled 
to be paid, k which would bo covered by the scale 
fee. The sale was completed : — Held : (1 ) a notice 
of election to be remunerated according to the old 
system, which was given by the solr. after work 
of the above description had been done, was 
too late, although given befoi'C the contract was 
signed, for as the client had ratified his proceedings 
he stood in the same position as if he had received 
previous authoi’ity, k must be treated as having 
undertaken the business as soon as he did any 
work of the above description. 

(2) The taxing master having taxed according 
to the scale, an objection was taken, solely 
grounded on the notice to elect : — Held : the ct. 
could not enter upon the question whether there 
had been an agreement between the mtgee. 
k his solr, that the latter should be remunerated 
according to the old system. Qu. : whether, if 
the right to elect was gone, any such agreement 
would bind the parties entitled to the equity of 
redemption. — Hester v. Hester (1887), 34 Ch. D. 
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007 ; 66 L. J. Ch. 247 ; 66 L. T. 802 ; 61 J. P. 
438 ; 35 W. B. 233 ; 3 T. L. B. 308, 0. A. 

Annotations: — As to (1) Folld. Re Metcalfe, Metcalfe v. 

Blencowe (1887), 67 L. J. Oh. 82 ; Tie Love, Hill v. Spur- 

ireon (1889), 40 Ch. 1). 637. Consd. Re Evans, [1905] 1 

Ch. 290. 

2698. .] — (1) The light of a solr., under 

rule 0 of the General Order to the Solicitors’ 
Bcinunoi’ation Act, to elect that his remuneration 
shall he according to the old system, as modified 
by Schedule II., applies to pending business. 

(2) In the case of pending business, the time for 
election is the date when the rules come into 
operation, & it is essential to the validity of the 
notice of election that no work should have 
been done after that date to which the scale 
would apply. 

(3) Where one notice of ek'ction comprised 
several matters ot conveyancing arising in an action 
which were the subject of separate orders : — Held : 
in determining the validity of the notice each 
matter ought to be treated separately. — Re Love, 
]{rLL r. Spurgeon (1889), 40 Uh. ']). (537 ; 58 
L. J. (^h. 272 ; 60 L. T. 254 ; 37 W. B. 475 ; 5 
T. L. B. 210. 

Aminlatum ; — As to (1) Folld. Re Stewart (1889), 41 Ch. D. 

491. 

2699. — — .]—Re BArKnA3i, (.'auteh v. Back- 
ham (1889), 34 Sol. Jo. 97. 

AnnoUtlion : — Distd. Re Evaus, [1905] 1 Ch. 290. 

2700. Accepting retainer.] — A solr. must 

be treated as “ undeitaking business ” as .soon .as 
he accepts the retainer of his client Sc figi-ees to 
do the business covered by the retainer, A conse- 
quently the election under rule 0 cannot bo matlo 
after that time . — Rc Allen (1887), 34 Cli. U. 433 ; 
56 L. J. (3i. 487 ; 50 L. T. (5 ; 35 W. B. 218 ; 3 
T. L. B. 280, C. A. 

Annotations : — Folld. Hostor v. llestor (1887), 31 (;h. 1>. 

tiU7 ; Rc Mttcalfc, 'Mctoalfc i\ islencowo (1887), 67 L. J. 

Ch. 82, Rc Ijovc, lliU r. Spurgeou (1889), lO.Ch. D. G37. 

2701. .1 — Re Stewart, No. 2663, mdc. 

2702. Conferring with client as to sale.] — 

In Mar. 1880, two trustees of real estate instructed 
their solr. to prepare a summons tcj obtain an order 
for sale of part of the property. The solr. jiro- 
Ijared Sc attended the summons, Sc in A]U'., alter 
some correspondence bad passed -bet\A'een the 
trustees & the solr., a conference took place, at 
wdiich the inode of sale Sc the title were discussed. 
On .Tune 21, the solr. gave notice under rule (> of 
tlie Gcmeral Order to the Solicitors’ Bemuneration 
Act, 1881 (c. 44), to one of tfie triLstees of bis elec- 
tion to bo remunerated according to Schedule II. : 
— Held : the notice was not given before the busi- 
ness was undertaken, Sc the solr. was only entitled 
to charge according to Schedule I. 

(2) Senible : the notice was also bad on the 
ground that it should have boon given to both 
the trustees. — Rc Metcalfe, Metcalfe v. Blen- 
cowE (1887), 57 L. J. Ch. 82 ; 57 L. T. 925 ; 36 
W. B. 1.37. 

Annotation : — As to (]) Re!d. Re Evau.s, [190.5] 1 Ch. 290. 

2703. Doing something for which charge 

may be made.] — Re Stewart, No. 2663, ante. 

2704. In case of pending business — When rules 
come Into operation.] — Re Love, Hill v . Spur- 
geon, No. 2698, ante. 

(c) To M'hom Notice mml he Given. 

See Solicitors’ Bemuneration Act, 1881 (c. 44), 
ss. 1—7 ; Bemuneration Order, 1882. 

2705. Where assigns of renewable lease liable 
to pay costs of renewal — Lessor.] — The solrs. of 
the assigns of a lease of copyhold land wrote to P., 
the copyholder, asking for renewed leases to their 
clients under a covenant in the original lease. On 


July 25, P.’s solrs. wrote to the solrs. of appeta. 
stating that P. had called on them with the letter, 
& that the matter therein referred to should have 
their attention. Sc asking for evidence of the title 
of appets. The evidence required was furnished. 
Some delay took place in consequence of the neces- 
sity of P. being admitted, & obtaining a licence to 
demise. On Oct. 16 P.’s solrs. were informed by 
the steward of the manor that P. could be admitted* 
Sc that licence to demise would be given. On 
Oct. 19 P.’s solrs. gave him written notice of their 
election to be remunerated according to the old 
system as modified by Schedule II. to the rules 
under Solicitors’ Bemuneration Act, 1881 (c. 44). 
In the books of the solrs. was an entry under that 
date, “ instructions for drawing new leases,” but 
there was no evidence as to tli(‘ circumstances 
under which it was made. On Oct. 21 P.’s solrs. 
sent to appet. di’aft leases. The leases were 
granted, Sc the lessees, who were bound to pay the 
costs of the lessors’ solrs.. insisted that tlie remu- 
neration must be according to the scale in Schedule 
I.: — Held: (J) the election on Oct. 19 where, 
under a lease containing a power of renewal, the 
assigns are liable to pay the costs of a new lease, 
the only. person to whom any notice of election 
under rule 6 need be given by the lessor’s solr. is 
the lessor liimsclf : the assigns not being “ clients ” 
of the solicitor within sect. 1 (3) of Solicitors’ 
Bemuneration Act, 1881 (c. 41), so as to make any 
notice to them necessarv. — Re Allen (1886), 34 
fh. D. 433 ; 50 L. J. Gb. 6 ; 55 L. T. 630 ; 51 
.1. P. 325; 85 W. B. 100; on appeal (1887), 34 
(’h. I), p. 412, G. A. 

Annotations — CoDSd. Re Moteulfo. DlctcaJfe v, Blcneowe 

(1887), 67 L. Ch. 82. Retd. Hester r. Hester (1887), 

34 ('ll. 1) 607 ; Rc Love, Hill v. Spiugceu (1889), 40 

Ch. D. 637. 

2706. Where more than one trustee — All 
trustees.] — Re Metcalfe, Metca.li’e v. Blencowe, 
No. 2702, ante. 


Sub-sect. 3. — Purchases and Sales. 

A. Vendor's Solicitor. 

(a) Negotiation Fee. 

2707. Scale fee only chargeable If whole work 
done by solicitor — Commission paid to surveyor.] — 

An agreement for sabi of certain leasehold property 
was entered into, wliereby the purchasers, who 
were a public body, agi’ood to pay the vendor’s 
solrs. preliminary costs, Sc also the costs of title 
Sc conveyance, A the fees of the vendor’s surveyor. 

A surveyor was employed, who, according to 
the vendor’s solrs.’ statement, merely valued the 
property, though it was alleged by the purchasers 
that he also negotiated the price. The purchasers 
who had become owners of the reversion, did not 
require any ab.stract or copy of the vendor’s lease 
to bo furnished to them on being informed by the 
vendor’s solrs. that the title consisted of the lease 
only. The purchase was completed, Sc the pur- 
chasers paid the fee of the vendor’s surveyor. The 
vendor’s solrs. sent in a hill of costs to the pur- 
chasers consisting of two items only, the first 
being the charge allowed by the scale in Sched. I, 
Part I, of the General Order to Solicitors’ Bemuno- 
ration Act, 1881 (c. 44), for negotiating a sale by 
private contract, & the second being the charge 
allowed by the same Sched. for deducing title to 
leasehold property Sc perusing & completing con- 
veyance. Upon taxation tlie taxing master held 
that the vendor’s solrs. were not entitled to costs 
calculated upon the scale in Sched. I, Part I, but 
to costs calculated under Sched. 2 only: — Held: 
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Sect. 1. — N on~conte7itiou8 business: Sub-sect. A. 

(a), jb) <fc (c).] 

upon BuinmoDS to review taxation, the solrs. 
were not entitled to the scale charge for negotiating 
a sale by private contract, as the suiweyor’s fee 
was a commission to “an auctioneer or estate or 
other agent ’’ witliin Sched. I, Part I, rule 11, of 
the General Order, & they were not entitled to the 
scale cliarge for deducing title & perusing «& com- 
pleting conveyance, as no title was deduced. — 
He Harris, 1*owell & Goodale (1887), 56 L. T. 
177. 

2708. .] — S. employed H. as general 

agent with a view to developing an estate as a 
building property, on the terms of his having a 
commission of 2i per cent, on the purchase-money 
of all lands sold during his agency, a: on the capital- 
ised value of the rents of all leases granted during 
the same period. An offer was made for purchase 
at a tuue wlien H. was too ill to attend at his 
office, & the negotiation was conducted by W., 
the solr. of S., but H. was consulted repeatedly & 
gave advice as to the sale which was ultimately 
completed. On completion H. was paid 2^ per 
cent, on the puichase-money. W., in his bill of 
costs, claimed the scale fee for negotiating the sale, 
which claim was resisted on the groimd that the 
vendor had paid a commission to an estate agent. 
The taxing master allowed tl)e scale fee, being of 
opinion that as the eommi.-'Sion paid to H. was not 
a pajment in re8p(“ct of tliis jiarticular transaction 
but for general sei vices, A would have been paid 
all the same if he had not intervened at all in the 
sale, it was not a commission within the meaning 
of Solicitor’s Kemuncration Order, Sched. 1., 
I’art I., r. 11 : — Held : if U. had not been called 
in at ail in this transaction, the payment of the 
commission, which would in that case have been a 
pajunent entirely in respect of other work, would 
not have been a payment of commission within 
the rule, but as H. had assisted in tlie negotiation, 
lie was paid for liis assistance by the commission, 
although the commission also covered other ivork ; 
a commission, therefore, liad been paid vdthin the 
meaning of the rule, & tlie scale fee for negotiation 
ought not to be allowed. — Re [18011 8 

(h. 8 ; 61 L. J. Ch. 14 ; 64 L. T. 704 ; 80 W. 11. 
.520, 0. A. 

Annotation ■ — Apld. lie lloumm, [iyo:JJ 1 Cb. 702. 

2709. Commission paid to agent,] — F. & 1). 

introduced certain pr<^porty t/O L. for purchase by 
Imn, & introduced him to X., who shortly after- 
wards purchased from L. at an increased price. 
A comndssion was paid to P. <fe 1). on eacli transac- 
tion. F. ^ D. also introduced li. to li. vdio, 
acting as the solr. of L., concluded the contracts 
between L. & X. The property was conveyed 
direct from the original vendor to X., L. joining 
in the conveyance. Tlie abstract was sent to Tl., 
who copied it forwarded it to the solns. of X. ; 
on receiving the requisitions lie copied them & 
sent them to the original vendor’s solrs., A a 
similar oxieration took place with riderence to 
observations & further requisitions on title : — 
Held: (1) even if K. was employed to negotiate 
at all, ho had not in substance entirely negotiated 
cither tlie purchase or the resale, &, moreover, 
that commissions on both the purchfise & resale 
bad been paid to agents within rule 1 1 of Sched. I., 
Part I., to the Order under Solicitors’ Bemunera- 
tion Act, 1881 (c. 44), &; therefore the scale fee for 
negotiating a purcliase or sale was not chargeable ; 
(2) the scale fees (a) for investigating the title & , 
preparing & completing tlie conveyance on the , 
purchase, & (Zi) deducing the title & perusing the i 


conveyance on tlie resale, were not chargeable. — 
Re Romain, [1903] 1 Ch. 702 ; 72 L. J. Ch. 309 ; 
88 L. T. 126 ; 61 W. R. 346 ; 47 Sol. Jo. 300. 

2710. Sale preceded by unsuccessful offer at 

auction.] — Re Reade, Salthouse v. Rkade 
(1889), 33 Sol. Jo. 219. 

2711. Sale by liquidator of company — Liqui- 
dator’s name used only for convenience.] — ’The 
property of a co. in liquidation was sold by 
the solrs. of the official liquidator for £24,000, 
subject to a mtge. for £900, & after the satis- 
faction of the claims of former successive owners 
a sum of £1,760 remained for the official liquidator. 
The sale was contirrned by an order made in the 
liquidation, <fc the parties to the conveyance were 
the co., the official liquidator, the original owners, 
& certain intermediate purchasers who had claims 
for unpaid purchase-money. The solrs. on taxa- 
tion included in their bUl of costs scale charges 
as upon a sale for £24,900 as follows : Negotiating, 
£102 5s. ; deducing title & completing, including 
contract, £107 6s. The taxing master disallowed 
the negotiating fee, & only allowed the scale 
cliarge upon the £1,760. On summons to review 
taxation — Held : the ct. could look not only at 
the contract but at the substance of the transac- 
tion, & having regard to the whole of the matters 
witli reference to the provisional contract coupled 
witli tlie order, the liquidator’s name was only 
used for the purpose of convenience, <Sc the taxing 
master’s decision was right . — Re Grey’s Brea^'ERY 
Co. (1887), 60 L. T. 298. 

2712. On what sum percentage payable — Gross 
value — Property sold subject to Incumbrances.] — 
Where tbe jiroperty of a bkpt. is sold subject to 
incumbrances, the solr. of the trustee in bkpey. 
is, under rule 9 of Sched. I. of the General Order 
under Solicitors’ Remuneration Act, 1881 (c. 44), 
& the Bankruptcy Rules, 1880. General Regula- 
tions, Part VII., rule 2, entitled to a percentage on 
the gross amount of the purchase-money & not 
merely on the amount realised from the equity of 
redemption. — Re Gallard, L'x p. Harris (1888), 
21 Q. B. D. 38 ; 57 L. J. Q. B. 628 ; 69 L. T. 147 ; 
36 W. R. 692 ; 6 Morr. 123. 

Annotation : — Consd. Jtic Gumer, Ejr p , Puillcy, fl'JOC] 2 

K. B. 2i:i. 

2713. Sale by second mortgagee.] 

— Ride 9 of Sched. I. of the General Order to 
Solicitors’ Remuneration Act, 1881 (c. 44), whicli 
provides that “ wliore a property is sold subject 
to incumbrances, the amount of the incumbrances 
is to be deemed a part of the purchase-money,’ ’ 
aijplies to the case of a sale by a second mtgee. 
under his power of sale.— Fortescue v. Mercan- 
tile Bank of London, [1897] 2 Q. B. 230 ; 66 
L. J. Q. B. 691 ; 76 L. T. 645 ; 46 W. R. 620, C. A. 

2714. Sale & sub-sale.] — (1) Purchasers of 

land for £2,550 employed a solr. to act for them. 
The solr. perused the contract on their behalf, 
received from the purchasers an abstract of title, 
& duly investigated the same. After the title had 
been investigated the purchasers sold part of the 
land to a sub-purchaser for £1,800, & the solr., at 
their request, prepared the contract with the sub- 
purchaser, «fe delivered to his solr. an abstract of 
title, consisting of the abstract furnished by the 
vendors, together with a statement of the equitable 
title of the purchasers. The transaction was 
carried out by two conveyances — one by the 
vendors by tbe direction of the purchasers of part 
of the land to the sub-purchaser in consideration 
of £1,800, & the other by the vendors direct to the 
purchasers of the z*ost of the land in consideration 
of £760. The sob’, delivered two bills of costs, 
cliarging in one a scale fee under Solicitors’ Remu- 
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neration Act, 1881 (c. 44), on a purchase by his 
clients for £2,660, & in the other a scale fee on a 
sale by his clients for £1,800. On taxation a scale 
fee was allowed only in respect of a contract for 
£760. On summons to review the taxation : — 
Held : the conveyance to the sub-purchaser was 
substantially a conveyance by the vendors to the 
purchasers, that the solr. had done all that was 
necessary for the completion of a conveyance 
under the orifdnal contract for £2,650, & that he 
was entitled to two scale fees — one on a purchase 
by his clients for £2,560, & the other on a sale by 
his clients for £1,800. 

(2) One of the bills of costs included, amongst 
“ disbursements,” an item of lO^f. for law stationer’s 
charges for the x^reparation of a plan indorsed on 
one of the deeds. The plan was a copy of one 
already in existence, & the prei^aration of it did not 
require the skilled labour of a surveyor: — Held: 
this charge was covered by the scale fee, & was 
rightly disallowed on taxation . — lie Read, [18941 
8^Ch. 288 ; 03 L. J. Oh. 831, 71 L. T. 189 ; 42 
W. R. 001 ; 38 Sol. .To. 681 ; 8 R. 489. 

Aiinniatwns : — Aa to (1) Distd. Ite UaiUle (1890), 15 T. L. It. 

217 , lie Romaiii, [1903] 1 Ch. 709. 

2715. .] — Re Baillie & Co. (1899), 

16 T. L. R. 277, C. A. 

AniioUition . — Reid, lie Konialti, [190.3] 1 Ch. 702. 

2716. What covered by negotiation fee — Cost of 
sworn valuations to obtain approval of court.] — 
The solr. to the tinistees of proxierty which was 
the subject of an action in the Ch. Div. negotiated 
a sale thereof, A prei)arecl, & procmed the due 
signature of, a contract of sale purchase con- 
ditional ui>on the sanction of the ct. being given 
to it. In the course of tlio negotiation & for the 
purpose of obtaining evidence to induce the ct. 
to sanction the sale, ho procured the oiiinions of 
two valuers, to whom fees w'ore paid for reporting 
as to the value of the iDroiieity, but who took no 
further iiart in the negotiation. The contract 
was sanctioned by the ct. without alteration : — 
IJekl : the S(}lr. had negotiated the sale within 
the meaning of rule 11 in Hched. 1., Pai-t I., to 
the (xcmeral Order, was entitled to the scale 
fee for negotiating a .sale by private contract. — 
Re Macoowan, Macgowan v. Muiibay, [1891] 1 
Ch. 196; 00 L. J. Ch. 118; 03 L. T. 793 ; 39 
W. R. 227, C. A. 

AnruiUdiona : — Consd. Mawdsloy v, Iloesloy (1891), 30 Sol. 

Jo. 63. Distd. Drielstna v. Manifold, [1894] 3 Cli. 100 , 

lie Roinaln, [1903] 1 Ch. 702. 

2717. Copy of plan.]— Read, No. 2714, 

ante. 

(b) Conduct of Sale hy Auction. 

See Sub-scct. 3, 0., post. 

(c) Deducing Title. 

2718. What costs allowed on taxation — Charges 
for getting in outstanding terms.] — (1) Where a 
vendor’s attorney disclosed outstanding terms 
upon an abstract, although a marketable title 
might have been shown by taking it up at a 
subsequent date : — Held : upon taxation of the 
attorney’s costs he was entitled to be paid his 
charges incurred in getting in the outstanding 
terms. 

(2) The attorney will not be allowed his charges 
for attested eoiiies of a will, which by the con- 


ditions of sale were to be given at the vendor’s 
expense, such a condition being unusual . — Rx p. 
Quicice (1835), 1 Hodg, 202 ; 2 Scott, 184. 

2719. Charges for attested copies of will — 

Condition providing that copies should be given at 
vendor’s expense.] — Ex p. Quicke, No. 2718, ante. 

2720. Number of folios to be contained in 

abstract.] — In taxation, abstracts are ordinarily 

assed ii they contain eight folios on an average ; 
ut the strict rule is that they should contain 
ten folios. 

Taxation of a x^aid bill, sought on the ground 
of overcharge in abstracts containing less than 
ten folios refused, the practice being in uncer- 
tainty, & there being no i^rcssuro or surprise. — 
Re Walsh (1850), 12 Beav. 490 ; 50 E. R. 1148. 

2721. Scale fee not chargeable unless whole work 

done by solicitor ■ — Abstract not required.] — A 
tenant having an option of XJnrobasc of the fee 
at a given price on the terms of his paying all the 
vendor’s costs gave notice in Dec. 1882 of his 
exercise of the oi)tion, & stated that lie should 
not require an abstract of title. The time for 
completion was Mar. 25, 1883, but it was arranged 
for the tenant’s convenience that the comiiletion 
should be six weeks earlier & that the x>roporty 
should be conveyed in two lots. He sent bis 
draft convcj^ances for perusal before the end of 
Dec. On Feb. 2, 1883, the vendor’s .solrs. sent 
in their bill of costs in which they charged 30s. 
X^cr cent, on the purchase-money of each lot 
considering that this was the i^roxier charge under 
Schedule I. to the general rules under the 
Solicitors’ Remuneration Act, 1881 (c. 44), which 
provides that amount of remuneration to a 
vendor’s solr. ” tor deducing title to freehold 
copyhold or leasidiold prox>erly & x“-"i’using 
comi^Icting conveyance, including i7rex)aT-ation of 
contract or conditions of sale, if any.” 3'be x^ur- 
cliascr’s solrs. objected to those charges but the 
vendor’s solrs. refused to allow completion unless 
they were paid, & on Feb. 14 the purchaser paid 
them under x^i’otest & comxdeted the xjurehase. 
After this he applied for taxation of the bill : — 
Held : (1 ) the case was governed by the new Rules, 
but the bill was framed on an erroneous footing, 
for the ad valorem remuneration authorised by 
Schedule 1. was chargeable only where the whole 
of the business in respect of which it was imposed, 
viz. : the deducing title & perusing & completing 
conveyance was done ; hero as there w.as no 
deducing of title, bat only perusal completion 
of the conveyances, Sehed. 1. did not apidy, but 
under the (General Order, rule 2 (r), the solr.’s 
remuneration was to bo regulated by the old 
system as modified by Sched. II. ; (2) having 

regard to the dates there was no pressure, &, there 
was no overcharge amounting to fraud, & there 
were therefore no sxiecial circumstances to 
authorise taxation after XDa>Tnent. — Re Lacey & 
Son (1883), 25 Ch. D. 301 ; 53 L. J. Ch. 287 ; 
49 L. T. 755 ; 32 W. R. 233, C. A. 

Antuiiatums : — 4s to (1) Apld. He Deuae & Secretary of 
State for War (1884). 54 L. J. Cli. 45. Congd. He Hickloy 
Stowaril 0885), 54 L. J. Ch, 608. Extd. Faulkuer 
(1887). 36 Oh. D. 506. Apld. He Keeping & Gloag (1888), 
58 L. T. 679. Distd, Jie Head, [1894] 3 Ch. 238. Apld. 
lie BailUe (1899). 15 T. L, R. 277 ; He Romalu, 11903] 1 
Ch. 702. Reid. /i*fi Field (1885), 29 Ch. D. 608; Fleming 
V. Hardcastlo (1885), 52 L. T. 851 ; lie Peace & Fills 
(1887), 57 L. T. 753 ; Re GreviUo’s Settlmt. (1888), 40 

21 L. R. Ir. 392.— IR. 

o. Several fee farm oraats arcordivfi 
to form approved hy tyantee —Only one 
title deduced .] — A Bolloitor prepared a 
series of foe farm grants, following 
a printed form previously approved 
by the grantee, & annexed to the 


PART VII. SECT. 1, SUB-SECT. 3.— 
A. (0). 

n. Scale fee not chargeable unless 
whvle work done by solicUor — Deduction 
of tale — Searches must be made .] — To 
entitle a solr. to the percentage charges 


under Sched. I. Parts I. & IT. of the 
General Orders mulcr Sulloltors' Re- 
miuiorallon Act, 1881, he must have 
deduced title to the piomisoH, & of 
such deduction of title furnishing 
Bcarohes is an essential port . — Kx v. 
Fekquson & Co. TO Bucklet (1888), 
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Sect. 1. — Non-cofiteniioua business : Sub-sect. Z, A. 
(c), B. C. (a).] 

Ch. D. 441 : lie Hobson (1890), 45 Ch. D. 71 ; Choldltoh 

V. Jones, [1896] 1 Ch. 42 ; Re Thomas, Evans v. (JH'ifflths, 

[1900] 1 Ch. 4.51. As to (2) Apld. Re Boycott (1885), 29 

Ch. D. 571 ; Distd. Re Pybus (1887), 35 Ch. D. 508. 

2722. .] — Be Harjris, Powell & 

OooDALE, No. 2707, ante. 

2723. Purchase under family arrangement.] 

— Under a provision contained in a will testator’s 
sons took the real estate at a valuation & took 
over the assets & liabilities of Ms business, the 
sons giving a riitge. to the trustees to secure the 
purchase-money. The same solra. acted for all 
parties in preparing the necessary deeds, & charged 
full vendors’ purchasers’ costs, & also mtgors.’ 
& mtgees.’ costs under the scale : — Held : they 
were only entitled to remuneration under 
Schedule II., for, as they had not “ investigated 

deduced title,” the scale charge did not apply. 
—Be Keepinq & Gloaq (1888), 58 L. T. G7U ; 4 
T. L. R. 353. 

2724. Delivery of abstract of lease.] — On 

a sale of leaseholds the delivery of an abstract 
of the vendor’s title consisting of the lease only 
is not “deducing title” so as to entitle the 
vendor’s solr. to the scale chaige under Schedule I., 
Part I., of the (lomaval Order under Solicitors’ 
Remuneration Act, 1881 (c. 44). 

Setnble : a question as to the amount of the 
vendor’s (50sts on a sale is not prop(*rly rai-sed 
upon an ordinary summons under Vendor & Pur- 
chaser Act, 1871 (c. 78), tlie solr. not being a 
party to & therefore not bound by tlie proceedings. 
Such a question should be raised on taxation. — 
Be Webster Jones’ Contilvot, [1902] 2 Uh. 
551 ; 71 L. J. Ch. 749 ; 87 L. T. 213; 40 Sol. 
Jo. ()8S, C. A. 

2725. Copying & transmitting abstract & 

requisitions.] — Be Romain, No. 2709, ante. 

2726. What Included In scale fee — Preparation of 
special conditions of sale — For part not sold.] — 

Be Reaue, Saltiiousb V . Reade (1889), 33 Sol. 
Jo. 219. 

2727. Several houses In one conveyance — Only 
one title deduced.] — Five leases of live separate 
houses were granted by the same lessors on the 
same day to the same lessee, to whom each lease 
gave an option of x>4irchasing tlie fee simple, in 
"svhich case he was to pay all legal »fc other exiienses 
of the lessors as vendors, it being stated that the 
intention of the pai-ties was that the lessors should 
be put to no expense in respect of the conveyance. 

The lessee by one letter exercised each of the 
five options, received only one abstract of title, 
& required only one conveyance of all the five 
houses. The vendors’ solrs. declined to allow all 
the houses to be conveyed by one deed except 
on the terms that they should not be dejirived 
of any part of the costs uudei' the leases, claimed 
to charge in respect of each house the scale foe 
for “ deducing title & perusing & completing 
conveyance”: — Held: as there had only been 
one deducing of title, a scale fee in respect of each 
house could not be charged. — Be Simmons’ Con- 
tract, [19081 1 Ch. 452; 77 L. J. Ch. 215; 98 
L. T. 185. 

B. Purchaser's Solicitor. 

2728. What costs allowed on taxation — Procuring 
extinction of Incumbrances.] — (1) A imrchase was 
completed under the powers of an Act of Parlia- 


ment which authorised a corpn. to pui'chase pro- 
perty compulsorily. The vendors being under 
disabilities, the purchase-money of their property 
was paid into ct., under the provisions of the 
Act, whereby the ct. was authorised to order all 
the reasonable costs, charges & expenses attending 
the reinvestment of the purchase-moneys in the 
purchase of lands to bo settled to the same uses as 
the property jmrehasod, together with the costs, 
charges, & exjjenses of obtaining the proper 
orders, &> of the other proceedings for such pur- 
poses to be paid by the corpn, A contract was 
entered into for the investment of part of the fund 
in ct. in the purchase ef certain property free from 
incumbrances. The title on investigation proved 
to be subject to numerous incumbrances, Ac the 
purchasers’ counsel advised that the vendors’ 
should procure all the incumbrances to be con- 
veyed to the vendors, so as to shorten the con- 
veyance. The draft reconveyances, eight in 
number, were submitted to the purchasers’ solrs., 
«& settled by their counsel: — Held: the corpn. 
could not be charged with the costs thereby 
incurred, unless they were incurred with the 
express consent of the corpn. 

A solr. in carrying in a state of facts to obtain 
the master’s aiiproval of a contract to inirchase, 
appended a long schedule thereto of the parcels 
proposed to be purcliased. The taxing master 
disallowed the charge for drawing dk only allowed 
for copying such schedule: — Held: (2) such dis- 
allowance was pr(»per, although the master in 
ordinary had allowed attendaiic<*s upon a number 
of warrants proportioned to the length of the 
state of facts, including the schedule ; (3) the 

allowances in ros])t'ct of these attendances were 
properly considered by the taxing master as a 
compensation for other business actually trans- 
acted, & in respect of which he disallowed the 
charges. — Jones v. Lj.'WIh (1847), 1 Do G. & Sm. 
215 ; 03 E . K . 1052 ; sub nom. Jones v. Lewis, 
Be Trinity House, 9 L. T. O. S. 1()8 ; 11 Jur. 
511. 

2729. Drawing up schedule of property to 

be purchased — & copies of schedule.] — Jones v. 
Lewis, No. 2728, ante. 

2730. Attendances.] — Jones v. Lewis, No. 

2728, ante. 

2731. Contract of sale drawn by purchaser’s 
solicitors — Allowed in addition to scale cost.] — 

Under the usual order for taxation of costs, charges, 
Ac expenses in an administration action, the 
solrs. sent in a bill of costs for conveyancing work 
done for the estate, made out m the old way. 
It related to purchases by the trustees, the negotia- 
tions & most of the work for which was done 
before, but which were completed after, the Act 
came into operation. 

The taxing master allowed only costs accord- 
ing to the hrst stJiedule of the general order. 
One of the purchases was a purchase back by the 
trustees of surjjlus lands taken from them by a 
railway co., Ac tlie title was therefore taken with- 
out investigation, except as to a very small piece 
which had belonged to another owner ; the solrs., 
though acting for the purchasers, had prepared 
the contract for sale : — Held : the scale applied, 
though part of the work was done before the Act ; 
the title had substantially been investigated as 
far as was necessary, & therefore Be Lacey <Sc Son, 
No. 2721, ante, did not apply, & the sending in the 
bill in the old form could not be treated as an 


agreement for the grants, adding a Held: ho was entitled for each convoy- Sehed. 1 , Part 2 of the General Order, 

recital of the grantor’s title, filling In ance to the rennmeration for preparing, 1884, under Solicitors' Itemuneratlou 

the names of the parties, parcels, rent, eettllug, & completing conveyances, Act, 1881. — f?e Aiken, ifxp. Shannon, 

etc., & adding a map to each grant : — provided by the scale of charges in [1902] 1 1. R. 1. — IR. 
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election by the solrs. to charge according to 
Sched. II. of the Order, but they were entitled to 
charge for preparation of the contract in addition 
to the scale charge, because the scale assumes the 
contract to be prepared by the vendor’s solr,, 
4 & they were entitled to 1 per cent, for negotiating 
the purchase as well as to the 1 J per cent, for 
completion. 

The Act & Order apply to conveyancing work 
transacted in an action equally with other con- 
veyancing work (Pearson, J.). — Fleming v. 
Hardcastle (1885), 62 L. T. 851 ; 20 Sol. Jo. 
472. 

Annotation: — Reid. Rc Merchant Taylors’ Co. (188a), 33 

W. U. 693. 

2732. Costs of investigating title, etc. — Purchase 
under direction of court.] — Money arising from the 
sale of land belonging to a corpn., & taken by a 
railway co. under their statutory powers, was 
reinvested in land under the direction of the ct. 
ITie solr. of the corpn. charged the ad valorem 
scale fee presciibed by the rules under Holicitons’ 
Remuneration Act, 1881 (c. 44), Sched. I., Part I. 
“ for investigating title & preparing the com- 
pleting conveyance”: — Held: (1) the exception 
in Sched. I., Part I., rule 11, which provides that 
the scale shall not ajiply in case of sales under 
the Lands Clauses Act, or any other private or 
public Act under which the vendor’s charges are 
paid by the purchaser, was not applicable tc> the 
case ; (2) the words of rule 2 “ not being business 
in any action or transacted in any ct. or in the 
chambers of any judge or master,” apply only 
to the “ other business ” mentioned immediately 
before, i.r. to bu.siness not being conveyancing 
business, & do not exclude from the scale con- 
veyancing business done under the direction of 
1 he ct. ; (3) as the purchaser’s solr. had had to 
do all the things which he would have had to do 
m a purchase not under the dii-ection of the ct., 
the case was not taken out of the scale by the 
fact that, in a purchase under the direction of 
the ct., he did not incur as much resiionsibility 
as in a jirivate pui’chase, therefore, the .scale fee 
was proi)erly chargeable . — Be Merchant Taylors’ 
Co. (1885), 30 Ch. T). 28 ; 51 L. .T. Ch. 807 ; 62 
L. T. 775 ; 33 W. R. 093, C. A. 

Annotation As to (2) Refd. Rc Morgan, [1915] 1 (!h. 182. 

2733. Entire work must be done by 

solicitor.] — On a purchase of iiroperty, to which 
the sanction of the ct. was requisite, the vendors, 
who were a public body, did not furnish any 
evidence of title, but referred the purchaser to 
a sect, in a public Act of Parliament, by which 
the property was vested in them “ to bo appro- 
priated to such purposes as the Lord Chancellor 
should direct.” The purchasers’ solr., con- 
sidering it doubtful whether the sect, enabled the 
vendors to sell, asked for the Lord Chancellor’s 
direction, which was afterwards prociu’cd, & a 
copy sent to him. On receiving it he caused a 
summons which ho had taken out for the ct.’s 
sanction to be amended by omitting a I’cquost 
for an inquiry into the title, as he expected to be 
able to satisfy the chief clerk that it was a good 
title. The chief clerk, on production of the Lord 

PART VII. SECT. 1, SUB-SECT. 3.— B. 

2783 i. Costsof investigating title, etc . — 

Entire work must he done by solicitor .] — 

A purchaser’s solr. Is not entitled to 
the seulo fee xinloss he has coinplotcb 
or substantially done all the work In 
oojmoctlon ^vith the purchase. Including 
the perusal of the contract or con- 
ditions of sale. Investigating the title 
& searches, & preparing, completing, 

& registering the conveyance. — 

O’DOHEETY V. O’llANnAUAN, [1921] 1 

J. — VOL. XLTI. 


Chancellor’s direction, sanctioned the purchase 
without referring the title to the conveyancing 
counsel, & the purchase was completed. 

The bill of costs of the purchase, which was 
payable by a railway co., included the ad valorem 
charge on the purchase-money proscribed in 
Schedule I,, Part 1., to the Crencral Order under 
Solicitors’ Remuneration Act, 1881 (c. 44), for 
“ investigating title ” to property. Tliis was 
objected t-o on the ground that no title had been 
furnished or investigated : — Held : there had been 
an “ investigation of title ” by the solicitor, & 
he was entitled to be paid the scale fee . — Ex p. 
London Corpn. (1887), 34 (Jh. D. 452 ; 56 L. J. 
Ch. 308 ; 56 L. T. 13 ; 35 W. R. 210, 0. A. 
Annotahan : — Consd. Rc (toward, I’Uance, [1928] Ch. 379. 

2734. .] — Re Romain, No. 2709, anie. 

2735. Amount of purchase-money —Sale & sub- 
sale by purchaser .] — Re Read, No. 2714, an/c. 

2736. Costs of preparing & completing title — 
Land situate In register county — Includes costs of 
registering memorial.] — On a purchase of lands, 
the scale fee allowed to tlie i)urcha8et’s solr. by 
Sched. 1., Part I., to the General Order under 
Solicitors’ Remuneration Act, 1881 (c. 44), for 
“ preparing completing conveyance,” covor.s 
& includes his costs, other than money out of 
pocket , in respect of t he registration of a memorial 
ot the conveyance in cases where the land pur- 
hased is situated within a register county. — 
Grey v. Curtice, [1899] 1 Ch. 121 ; 68 L. J. Cli. 
60 ; 79 T., T. 713 ; 47 W. R. 29 1 ; 43 Sol. Jo. 78. 
C. A. 

C, Conduct of Sale ht/ Aurlion. 

(a) In Ueneral. 

See Remuneration Order, 1882, Sched. I., Part I. 

2737. Whether bankruptcy scale applicable — 
Auctioneer employed by vendor’s solicitor.]- -A 
solr. had employed an auctioneer to sell sonu! 
X>roperty for his client-. lie, however, made no 
previous arrangement as to the amount of his 
remuneration, & the auctioneer iiad retained, out 
of the deposits, more tlian w^ould be allowed undei* 
the bkpey. scale : — Held : t he whole charge ought 
to be allowed to the solr. — Re Page (No. 3) (1863), 
32 Beav. 487 ; 8 L. T. 231 ; 27 J. P. 309 ; 9 
Jur. N. S. 1116 ; 1 1 W. R. 584 ; 55 E. R. 191. 

2738. Scale fee not chargeable unless all work 
done by solicitor — Employment of surveyor.] — 
Proi>orty of a lunatic in Lancashire was put up 
for sale by auction under an order in lunacy, but 
was not sold. The solr. charged £16 12*’. i\d. 
remuneration according to the scale in the order 
under Solicitors’ Remuneration Act, 1881 (c. 44), 
on £8,300, the amount of the reserved prices, 
lie also paid the auctioneer £5 S.*?., whicli was 
allowed against the estate, the surveyor’s bill of 
£40 3s. was allowed at £31 lO.s. against the estate, 
but the Taxing Master disallowed the £16 12«. 6d., 

only allowed £2 2s. for instructing the auctioneer 
«fc surveyor, & £3 3s. for particulars, etc. His 
reasoius were, («) that the solr. had not in fact 
conducted the sale, the auctioneer A surveyor 
having done most of the work, A been paid by 
the client ; A {h) the scale did not apply, for a 

lion Act. — Re FlTzaKIiALl), [1915] 1 
1. It. 185.— IR. 

r. Taking counseVs opinion,] — Tak- 
ing counscTu opinion aa l.o the effect 
of an existing lease is not convey- 
ancing bnslnoss, & the coats thereof 
are taxable under the ordinary scale 
of coats, & not under the conveyancing 
scale in Appendix N. of Kuloa of 
Supremo CT.. 190G . — Re Skixnkr & 
Co.’s OP COSTS, [1915] V. L. U. 

116.— AUS, 

R 


I. It. 281.— IR. 

? . On compulsory purchases.] 

'kaser V . H-vlifax & Cape Breton 
By. Co. (1885), 18 N.S. it. (6 R. & G.) 
23 ; 6 C. L. T. 138.— CAN. 

q. Under Land Clauses 

Consolidation .4c/.]— The scale In Sched. 
1, Part 1, of the irlah General Order of 
1884, made under Solicitors’ Itommiera- 
tlon Act, 1881, does not- apply to tho 
costa of the solr. for tho purchaser In 
sales under l.anda Clauses Consollda- 
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Sect. 1. — Non-co)ilevtiou8 business: Sub-sect. C. 

(ah (b) & (c).] 

commission Iiad been paid to the auctioneer by 
the client within the meaning of rule 11 to Part I. 
of Sched. I. to the General Order : — Held : as the 
bill of the surveyor contained charges for various 
things which it was the duty of the person con- 
ducting the sale to do, the solr. had not done the 
whole of the work for which the ad valorem 
remuneration was provided, & the scale did not 
apply. Scmblc : the case was taken out of rule 4 
by the specific provision of rule 11 to Part I. of 
Sched. I. to the Order, wliich provides that the 
scale for conducting a sale by auction shall apply 
only in cases where no commission is paid by the 
client to an auctioneer . — He Wilson (188.'S), 29 
Ch. 1). 790 ; 55 L. J. Ch. 027 ; 53 L. T. 406 ; I 
T. L. B. 432, C. A. 

Annotations ; — FoUd. Wood v. Calvert (1880), 55 L. T. 55. 

Consd. Re FaiUkner (1887). 30 Ch. D. 606. Apld. Re 

Sykes, Sykes v, Sykes (1887), 50 L. J. Ch. ‘258; Ikird v. 

Burd (1889), 4U Ch. D. 628 ; Re Wlthall (1891), 39 W. J{. 

529. Refd. Rc Merchant Taylors’ Co. (1885), 30 Ch. D. 

28; Rc Peace & ElUs (1887), 57 L. T 753 ; Drlelsina v. 

Manifold, [1894] 3 Ch. 100 ; Cholditch v. Jones, 11890] 1 

Ch. 42. 

2739. .]— An estate was sold under 

the ct., the auctioneer surveyor being appointed 
in chambers. 'J’lio solrs. sent in a bill for taxation, 
claiming tlie fees they had i)aid to the auctioneer 

the surveyor, &, also ilio scale charges for con- 
ducting the sale, under Solicitors’ Bemuneration 
Act, 1881 (c. 4^), General Order, rule 4, Sched. I., 
PaH I., rule 1 1, & subsequently withdrew the charge 
in respect of the auctioneer. The taxing master 
disallowed the scale charges, & eventually the 
trustees of the estate took out a summons to review 
the taxation, seeking to have the scale charges 
allowed against the estate. The solrs. did not 
appear : — Held : tlic application being made by 
the trustees, whose duty it was to protect the 
estate not to seek to charge it, made the applica- 
tion too obieclionable to be entertained, & apart 
from this, the application would have to be refused, 
in accordance with the principle of lie iVilson, 
No. 2738, ante, which governed this case, as the 
work charged for by the surveyor included dividing 
the property into lots & fixing the reserves, which 
was part ot the work tlio soli’s, were boimd to do 
in return for the commission thev had charged. — 
Wood v. Oat.vert (1886), 65 L. T. 53 ; 34 W. B. 732. 

Payment of auctioneer’s fees .] — See Hub- 

sect. 3, G (b), post. 

2740. Sale in partition action — Costs of solicitors 
of parties other than party with conduct of sale.] — 

In a partition action an order was made for the sale 
of the estate & payment of the costs of all parties 
out of the proceeds. Pltf. who was the owner of 
one-fourth of the estate had the conduct of the 
sale, & his solr. was paid his costs in accordance 
with rule 2 (a) of the General Order uiider Solicit-ors’ 
Bemuneration Act, 1881 (c. 44) : — Held : the 
solrs. of defts. who were tlic owners of the other 
three-fourths of the estate, were entitled to be 
paid the costs of pei'using the conveyance & 
obtaining its execution by their clients under rule 
2 (c). — Humphreys v. Jones (1885), 31 Ch. D. 30 ; 
55 L. J. Ch. 1 ; 53 L. T. 482 ; 34 W. B. 1, C. A. 

2741. Ineffectual attempted sale — Subsequent 
sale by different solicitor.] — Sched. I., Bait I., 
rule 2 of tho General Order under Solicitors’ 
Bemuneration Act, 1881 (c. 44), applies only to 
cases wliere the attempted ineffectual sale & the 
subsequent effectual sale therein mentioned are 
conducted by the same solrs. If there is a change 
of solrs. after an attempted ineffectual sale, the 
taxation of tlie costs of sucli sale must be made 


under General Order, rule 2 (c ). — Re Dean, Ward 
V. Holmes (1886), 32 Ch, D. 209 ; 65 L. J. Oh. 420 ; 
54 L. T. 206. 

Annotation: — FoUd. Re Stead, Smith i’. Stead, [1913] 1 

Ch. 240. 

2742. No probability of sale being effected.] 

— The costs of an attempted ineffectual sale of 
property, when there is no probability of the sale 
being effected for some years to come, should be 
taxed under rule 2 (c) of the General Order made 
in pursuance of tho Solicitors’ Bemuneration Act, 
1881 (c. 44 ). — Re Smith, Pinsent & Co. (1890), 44 
Oh. I). 303 ; 59 L. J. Ch. 590 ; 38 W. B. 085. 

Annotation: — Folld. Re Stead. Smith v. Stead, [1913] 1 

Ch. 240. 

2743. Meaning of “uncompleted busi- 

ness. “J — By General Orders 2 (a) «Sc (c) to Solicitors’ 
Bemuneration Act, 1881 (c. 44), fees for completed 
business are to be scale fees regulated by Sched. I., 
Part I. of the General Order ; fees for uncom- 
pleted business are to be item foes regulated by 
Sched. II. The passage in rule 2 of Sched. 1., Part I. 
providing for scale lees “ whore the property is 
not sold ” — i.e. for uncompleted business, refers 
to an abortive attempt to sell when the property 
is ultimately sold. 

A solr. trustee of a will, with power to charge 
for work done, incurred certain costs in an 
ineffectual auction sale of tlie trust property. 
He delivered his bill of costs charging (iyitcr alia) 
the following sums : No. 1240, to charges for 
conducting attempted sale by auction, £12 5.5. ; 
Nos. 1241-1244, perusing abstract of title (te 
jireparing si)ecial conditions of sale, lots 1-4, 
£14 14.9. Tlie taxing ma8t>er allowed No. 1240, 
but divsallowed No.s. 1241-1244. The solr. sent 
in objections that No. 1240 ought not to have been 
allowed, & that Nos. 1241-1244 ought to have been 
allowed. ITis reasons were that all charges were 
in respect of an uncompleted sale by auction, the 
costs of which are regulated by the General Order 
to Solicitors’ Bemuneration Act, 1881 (c. 44), 
which provides in General Order, sect. 2 (a), that 
costs of completed sales shall bo scale charges 
regulated by Sched. I., & in sub-sect, (c) that costs 
of uncompleted sales shall be item charges regulated 
by Sched. II. ; tliat in his biU No. 1246 was a scale 
charge & tlierofore wrong, & that Nos. 1241-1244 
wore 4ilso wrong charges. With liis objections 
ho delivered a now bill of costs charging item 
charges for the same transactions. The master 
overruled tlie objections & the solr. then issued this 
summons to have tho master’s certificate reviewed . 
It was contended by resp. that rule 2 of Scliod. T. 
provided for scale charges “ where the property 
is not sold ” : — Held : the solr.’s objections wore 
good & that tlie taxing master’s certificate must 
be varied by allowing item charges in the sub- 
stituted bill not exceeding the amount of tho 
charges in the original bill.— 7i!c Stead, Smith v. 
Stead, [1913] 1 Ch. 240 ; 82 L. J. Oh. 143 ; 108 
L. T. 28 ; 57 Sol. Jo. 187. 

(6) Fees of Auctioneer. 

See Bemuneration Order, 1882, Sched. T., Part I., 
r. 11. 

2744. Whether such fee applicable — Fee paid by 
vendor .] — Re Wilson, No. 2738, ante. 

2745. .] — ^A solr. was employed by tho 

vendor in connection with a sale of property by 
public auction. An auctioneer was employed to 
sell the property, «& was paid commission by the 
client : — Hmd : though the solr. was not entitled 
to the scale fee “ for conducting the sale ” 
prescribed by Part I. of Sched. I. to the Bemunera- 
tion Order, he was entitled to hie proper charges, 
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according to Sched. II. to the Order, in respect 
of any work which he had done for which the 
auctioneer had not been paid, & which would 
have been included in the “ conducting *’ foe, if 
the fee had been payable . — Be Faulkner (1887), 
86 Ch. D. 666 ; 66 L. J. Ch. 1011 ; 67 L. T. 342 ; 
86 W. R. 59 ; 3 T. L. R. 796. 

Annotations : — Apprvd. Parker v. Blonkhorn, Nowbould v. 

Bailward (1888), 68 L. J. Q. B. 209. Retd. He Peace & 

Ellis (1887), 57 L. T. 75.8 ; Burd v. Bxird (1889), 40 Ch. J). 

628; Mawdsley v. Beesloy (1891), 36 Sol. Jo. 63 : Chol- 

dltch V. Jones, [1890J 1 Ch. 42. 

2746. .] — Solrs. employed in a sale 

of property by auction where the auctioneer’s 
commission was paid by the client delivered a bill 
in which they charged the scale fee for conducting 
the sale «fe deducing the title, & mentioned items 
of solrs.’ work not included in the scale foe for 
deducing the title. The taxing master disallowed 
the fee for conducting the sale because of the 
auctioneer’s charge being paid by the client, & 
did not allow any fee for items mentioned in tlio 
bill of solrs.’ work not included in the scale fee for 
deducing the title, on the ground that the bill was 
made up on a wrong footing & could not bo altered 
by ad(ling charges : — Held : the taxing master 
was right in disallowing iihe scale fee for conducting 
the sale, but lie ought to have allowed the solrs. 
a quantum meruit for solrs.’ work done by them &, 
mentioned in their bill, & which was not covered 
by the scale fee for deducing the title . — Re Peace 
& Ellis (1887), 57 L. T. 753 ; 86 W. R. 01. 

Annotations : — Folld. DrielHiiia v. Miinlfokl, (1894] 3 Ch. 

100. Refd. MoudHiev v. Beenloy (1891), 36 Sot Jo. 63; 

Choldltoh V. Jones, 11896) 1 (Jh. 42, 

2747. — — .] — On a sale by auction of 

property in Yorkshiie, under an order made in 
an administration action, the chief clei’k, previously 
to sale, settled a sum for auctioneer’s fees. In 
accordance with the mode of business in Yorkshire 
the auctioneer merely offered the property for sale, 
& the solr. having the conduct of the .sale paid all 
other expenses of the auction, including those of 
preparing & distributing the particulars & con- 
ditions of .sale, advertisements, printer’s bills, & 
the costs of lithographed plans : — Held : under 
Solicitors’ Remuneration Act, 1881 (c. 44), General 
Order, tSched, 1., Part I., rule 2, the solr. was not 
entitled to scale fees for conducting the sale by 
auction . — Rc Sykem, Sykes v. Sykes (1887), 66 
L. J. Ch. 238 ; 56 L. T. 425 ; 86 W. R. 234. 

2748. .] — Part I. of Sched. I. to the 

General Order of 1882 made in pursuance of 
Solicitors’ Remuneration Act, 1881 (c, 44), pre- 
scribes an ad valorem scale fee for conducting the 
sale of property by public auction, & rule 11 
provides that “ the scale for conducting n sale by 
auction shall apply only in cases where no com- 
mission is paid by the client to an auctioneer.” 
AVhere the auctioneer’s commis.sion is paid by the 
client : — Held : rule 11 does not deprive the solr. 
of all remuneration for work done in respect of 
the conduct of the sale, but under the General 
Order, sect. 2 (c), he was entitled to a quantum 
meruit for such work, the remuneration to bo 
regulated according to the old system as altered 
by Sched. II. — Parker v. Blenkiiohn, Newbould 
V. Bailward (1888), 14 App. Cas. 1 ; 58 L. J. 
Q. B. 209 ; 59 L. T. 900 ; 37 W. R. 401 ; 6 T. L. R. 
08, H. L. ; r&vsg. S. C. 8uh nom. Re Newbould 
(1887), 20 Q. B. D. 204, C. A. 

Annotations: — Consd. Burd v. Burd (1889), 40 C^h. D. 028. 

Folld. Mawdsley v. Beealey (1891), 36 Sol. Jo, 63. Retd. 

Ife Keeping & Gloag (1888), 58 L. T. 679; Its Martin 

aSSO), 41 Ch. D. 381 ; Hobson (1890), 45 Ch. D. 71 ; 

Drlelsma v. Manifold (1894), 63 L. J. Ch. 653. 

2749. .] — Mawdsley v. Beesley 

(1891), 36 Sol. Jo. 63. 


2750. .] — Solrs. employed in a sale of 

property by auction conducted all the business 
connected with the sale, except taking the bids 
in the auction room, for which the solrs. paid the 
auctioneer two guineas for each lot sold, & one 
guinea for each lot unsold. The solrs. claimed both 
the sum paid to tlie auctioneer & the scale fee for 
conducting the sale : — Held : the payment to the 
auctioneer was a commission under r. 11 of 
Sched. I., Part I. of the General Order under 
Solicitors’ Remuneration Act, 1881 (c. 44), & the 
solrs. were not entitled to cliai'ge for remimera- 
tion under the scale, but only for a quantum 
meruit. — Drielsma v. Manifold, [1894] 3 Ch. 
100 ; 63 L. J. Ch. 653 ; 71 L. T. 62 ; 42 W. R. 
678 ; 38 Sol. Jo. 547 ; 7 R. 368, C. A. 

Annotation : — Consd. ChohUU-h r. Jouch, 11896] 1 Ch. 42. 

2761. In lump sum.] — Before the 

General Order under Solicitors’ Remuneration Act, 
1881 (c. 44), came into operation, property which 
was the subject of an administration aciion was 
offered for sale by auction bought in, the 
auctioneers’ remuneration for the attempted sale 
being paid by the client in a lump sum. After 
the Order came into o]»eration the proj)erty was 
sold by private contract. The same solrs, acted 
throughout <fe they made out tlieir bill of costs, 
as to the attempted sale by auction, under the 
old system, & as to the sale by private contract, 
under the old system, as altered by Sched. II. to 
the General Order. The taxing master, in taxing 
this bill, disallowed all tlie charges other than 
disbursements contained therein with regard to the 
attempted sale by auction, <fc with regard to the 
sale by private contract ; & he substituted for 
ihe latter the scale charges for regotiatiug the sale 
& for deducing tlio title & perusing & comxileting 
the conveyance : — Held : the taxing master had 
taxed the bill upon a wrong principle, & tlie bill 
must be referred back to him to bo dealt with upon 
the principles laid down by the Ilouse of Lords 
in Parker v. Blenkhorn, Newbould v. Bailward, 
No. 2748, ante. The word ” commission ” in 
rule 11 of Sched. I., Part I., must be construed as 
including a lump sum paid by the client to the 
auctioneer as his remuneration. — Burd v. Burd 
(1889), 40 Cli. D. 628 ; 58 L. J. Ch. 170 ; 60 L. T. 
228 ; 37 W. R. 428. 

2752. Fee paid by purchaser — Under con- 

ditions of sale.] — If the purchaser in pm'suance of a 
condition of sale pays a fee to the auctioneer the 
solr. is not entitled to the scale fee for conducting 
a sale by auction. 

If the solr. hmiself pays the auctioneer the solr. 
is entitled to the scale fee. 

To treat the sale of each lot. as a separate sale 
& charge a separate minimum fee in each case was 
wholly imjustifiable. It was not authorised by 
the ndcs & was in direct opposition to tlie decision 
in Re Onieard Buildinq Society, No. 2764, 'post 
(North, J.).- — Cholditcii v. Jones, [1896] 1 Ch. 
42 ; 65 L. J. Ch. 83 ; 73 L. T. 528 ; 69 J. P. 793 ; 
44 W. R. 124 ; 12 T. L. R. 49 ; 40 Sol. Jo. 70. 

Annotation ; — R^d. Rc Thomas, Evans v. Griflaths (1900), 

48 W. H. 299. 

2753. Solicitor employing auctioneer to bid.] 

— Cholditcii v, Jones, No. 2762, ante. 

(c) Sale in Lota. 

See Remuneration Order, 1882, Sched. I., 
Part I., rr. 1, 8. 

2764. Whether scale fee charged on aggregate 
realised — Or on lots as separate transactions.] — 

The commission payable to a vendor’s solr. under 
Sched. I. of the General Order under Solicitors’ 

R 2 
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Sect. 1. — N on-conleniioua business: Sub-sect, C. 
(c); sub-sect. 4, A. & B. (a), {h) <fcr (t*).] 

Remuneration Act, 1881 (c. 44), “ for conducting 
a sale of prf)perty by ijublic auction . . . when the 
property is sold,” is chargeable upon the total 
amount realised by the sale, oven though the 

E roperty be sold in lots & though the lots bo held 
y the vendor under different titles, & be sold 
to different purchasers. — Re Onward Building 
.Society, [18U3] 1 Q. B. ]«; 68 L. T. 443; 67 
J. P. 439 ; 41 W. It. 107 ; 5 R. 19 ; sub nom. Re 
Onward Buij.ding Society, Rx p. Watson, 62 
L. J. Q. B. 80, D. C. 

Annotatuma : — Reid. Cholditoh r. Jonos, [1H96] 1 Oh. 42; 
Re Thomas, Evans v. Griffiths (1900), 48 W. It. 299. 

2755. .] — Cholditcii v. Jones, No. 

2752, ante. 

2756. -.] — Statute barred costs arc 

under common order to tax, subject to taxation. 
.Stat. Limitations does not bar debt but only the 
remedy, & such costs are recoverable from the 
client by reason of his unusual submission to pay 
what shall appear to be “ duo ” on taxation. If 
client desires to raise the question whether certain 
items are statute barred, he should do so by apply- 
ing for a special order to tax. A solr. acted for 
purchaser of scweral small lots of land all purchased 
at same time though not from same vendor, at 
prices varying from £100 to £10. The lots wore 
comprised in one mtge. but each had separate iV. 
distinct title, separate abstract for each being 
delivered ; — Held : solr. was entitled under rule 
8, Sched. I., Part I. of the rules under Solicitors’ 
Remuneration Act, 1881 (c. 44), to minimum 
charge for each lot & was not restrici.ed to one 
charge for the business as a whole . — Re Margetts, 
11896] 2 Ch. 203 ; 65 L. J. Ch. 479 ; 74 L. T. 309 ; 
44 W. R. 462 ; 40 Sol. Jo. 404. 

Annotatinn<t : — Refd. Re Thomas, Evans v. Griffiths (1900), 
48 W. 11. 299 : Jic Brockman, [1909] 2 C)h. 170. 

2757. — - .] — On a sale by auction in 

lots of proxierty held under one title, each sale of 
one or more lots to a different purchaser forms a 
separate transaction within the meaning of rule 
8 of the rules annexed to Sclied. 1., Part I. of the 
General Order under .Solicitors’ Remuneration 
Act, 1881 (c. 44) ; so that where the scale charge 
for deducing title on any of the lots sold to different 
purcliasers does not amount to £5, the solr, is 
entitled to charge the minimum fee prescribed by 
rule 8 in respect of each separate sale . — Jlc Thomas, 
Evans v. Griffiths, [1900] 1 Ch. 454 ; 09 L. .T. 
Ch. 219 ; 82 L. T. 105 ; 48 W. R. 299 ; 10 T, L. R. 
196 ; 44 Sol. Jo. 245. 

2758. Election by solicitor to charge under 
Schedule I., Part II.] — Where property is offered 
by a tenant for life for sale in lots the tenant for 
life is vendor in respect of each contract of sale 
into which he eventually enters, in such a case it 
is competent to the vendor’s solr., who, before 
entering upon the business, has given the neces- 
sary notice under rule 6 of the General Order under 
Solicitors’ Remuneration Act, 1881 (c. 44), of his 


intention to charge the ordinary detailed charges 
& not the scale fee in the case of sales under a 
certain amount, to treat the sale of each lot as a 
separate transaction, & to charge his costs accord- 
ingly . — Re Sir Robert Peel’s Settled Estates, 
[1910] 1 Ch. 389 ; 79 L. J. Ch. 233 ; 102 L. T. 67 ; 
26 T. L. R. 227 ; 54 Sol. Jo. 214. 


Sub-seot. 4. — ^Mortgages. 

A. Mortgagor's Solicitor. 

See Remuneration Orders, 1882, 1925, Sched. I., 
Part I. 

2759. Charge for negotiating loan — Overcharge 
amounting to fraud.] — The charge by a mtgor.’s 
solr. tr> liis client of a scale foe ” for negotiating 
loan ” in addition to the procuration fee according 
to the scale paid to mtgee.’s solr., is an overcharge 
amounting to fraud so as to entitle the client to 
an order to tax on application more than a year 
after delivery of the bill ; esiiecially when coupled 
with the fact that the solr. by whom the over- 
charge was made had not complied with liis client’s 
instructions to get the bill taxed. — Re Pybus 
(1887), 35 Ch. D. 668 ; 66 L. J. Ch. 921 ; 57 L. T. 
362 ; 36 W. R. 770. 

2760. Deducing title — Delivering particulars of 
leases.] — On a mtge. of leasehold property held 
under several leasf;s by the original lessee, his solrs. 
furnished the rntgoe.’s solrs. with a short state- 
ment of dates &; particulars of the leases, which 
were all in the same form, a form of the cove- 
nants : — Held : no title had been deduced, Sc 
the solrs, were not entitled to the scale fee under the 
General Order to Solicitors’ Remuneration Act, 
1881 (c. 44), for deducing title & pornsing & com- 
l^leting mtge. — Weli.by v. Still, [1894] 3 Ch. 611 ; 
.sub nom. Welby v. Still, 63 L. J. (’h. 931 ; 71 
L. T. 426 ; 8 R. 6.58. 

Annotation : — FoUd. Re Webster & Jones’ Contract, [1902] 

2 Ch. 551. 

B. Mortgagee's Solicitor. 

(a) In General. 

2761 . Copies of draft deed of transfer — How many 
allowed on taxation.] — A firm of solrs. acting for a 
number of sids of persons, live in all, interested in 
moneys secured upon mtge., on the mtge. being 
paid off, in their bill of costs charged the exors. 
of the mtgor. with the cost of live copies of the draft 
deed of transfer, & the taxing master having dis- 
allowed the charge for four such copies : — Held : 
the taxing master was right in allowing the costs 
of only one cojiy. — Re Wade & Thomas (1881), 
17 Ch. D. 348; 60 L. J. Ch. 601; 44 L. T. 599 ; 
29 W. R. 625. 

[b) Negotiation Fee. 

See Remuneration Order, 1882, Sched. I., 
Part I. 

2762. Whether scale fee chargeable — ^Lender 
introduced by third party.] — A mtgeo.’s solr. is 


PART VII. SECT. 1, SUB-SECT. 4.— -A. 

t. Securing release of outstanding in- 
cumbrance .] — The costs of obtalninff 
the release of an outstanding Incum- 
brance on property sold arc not covered 
by the scale charges allowed to a solr. 
for a vendor by Sched. I., Part I., of 
the General Order under Solicitors’ 
Pemimcration Act, 1881 . — Re Puiickll 
( 1891), 27 L. 11. Ir. 375.— -IR, 

a. Mortgage for post debt .] — The 
word “ loon ” lu Schod. I.. Part I., of 
the General Order imdor Solicitors’ 
llomuneratlon Act, 1881, moans “ mort- 
gage ” &; does not imply that there 


must necessarily bo a fresh advance 
on the occasion of a mtge. Accord- 
ingly, when a mtge. is clfectcd by a 
solr. to secure a past debt the scale foe 
applies. — D’A kcy to White (1893), 
31 L. 11. Ir. 112.— IR. 

b. Security for present tP future ad- 
vances .] — The rcmmieration of solrs. 
by way of scale foe, as provided by 
Solicitors’ Keiuuneratlon Act, 1881, 
Sched. I. & the General Order there- 
imder, does not apply to work done as 
to securities for loans, which consist 
partly of present & partdy of future 
possible advances. — Bakton to Irvine, 
[1899] 1 1. B. 515.— IR. 


PART VII. SECT. 1, SUB-SECT. 4.— 
B. (a). 

0 . Securing postponement of sale to 
benefit of mortgager,] — Re McCarthy, 
McCarthy v. Walker (No. 3) (1899), 
4 Terr. L. 11, 9.— CAN. 

d. Deducing title on transfer of 
mortgage .] — The solr. for the trans- 
feror of a mt^e. Is to be remimeratod 
for showing any title required & for 
approving of the transfer under the 
old system, as altered by Sched, II. 
of the General Order, 1884 . — Re 
Briscoe & Smith, [1903] l I. K. 29.— 
IR. 
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entitled to charge in his bill of costs for “ negotia- 
ting ” a mtge. as provided by Solicitors’ Remune- 
ration Act, 1881 (c. 44), r. 11, s. (5), even though 
the mtge. may have been introduced to the mtgee. 
by another person. — Re Wbddaix, Pahker & 
Pabker (1884), 1 T. L. R. 73 ; 29 Sol. Jo. 85. 

2763. Lender’s name mentioned by solicitor 

to borrower — Mortgage arranged without recourse 
to solicitor.] — A solr. mentioned to a borrower the 
name of a client of his as likely to lend. A mtge. 
was arranged without further action on the part 
of the solr., who then acted for both parties in the 
matter of the mtge, : — Held : the solr. was not 
entitled to a negotiating fee. — Re Eley ( 1 887 ), 37 
Oh. 1). 40 ; 66 L. J. Ch. 905 ; 57 L. T. 253 ; 36 
W. R. 96. 

2764. Solicitor lending own money.] — 

Property belonging to D. was in mtge. N., a solr., 
arranged that the mtge. should be paid olT, that 
the property should be roconveyed to 1)., & that 
N. shoiild lend his own money to D. on mtge. of 
the same property ; k, this was done. N. had not a 
j)artner with him in liis business as a solr. : — Held : 
N. was entitled to charge the scale fee for nego- 
tiating the loan . — Rc Norris, [1902] 1 Ch. 741 ; 71 
J.. .1. Ch. 187 ; 86 L. T. 46, 610 ; 50 W. R. 316 ; 
40 Sol. Jo. 248. 

2765. Loan agreed as compromise of action 

— Fee included in costs of action.] — A contract 
having been entered into for the sale of a freehold 
estate for £65,000 the purchaser refused to com- 
plete upon the appointed date, & the vendors 
commenced an action for specific performance. 
After considerable negotiations both by corre- 
spondence k interviews the action was ultimately 
compromised upon terms which were in effect 
that half the purchase-money should be left secured 
upon ml/ge. of the propcT'ty for a term of two 
years, k that the purchaser should pay the balance 
in cash, together with pltfs.’ taxed costs of the 
action, upon tli<^ footing of affording them a com- 
plete indemnity. Upon the taxation of the costs 
the pui'chaser objei'jed to an item of £75 charged 
as a fee for negotiating the loan of the amount to 
be left upon mtge. : — Held ; the charge must be 
disallowed, as all the negotiations for the settle- 
ment of the action were properly chai ged by items 
in the bill of costs, k it was impossible to sever the 
terms of negotiation for the settlement of the action 
«fc to make a sejiarate charge for the mtge. — Halt. 
r. Minteb, [1922] 1 Ch. 191 ; 91 L. J. Ch. 212 ; 
126 L. T. 655 ; 66 fSol. Jo. 157. 

(c) Investigation of Title and Completion. 

See Remuneration Order, 1882, r. 2 (a), Sched. 
I., Part I. 

2766. Investigation of title — Mortgage to secure 
balance of purchase-money.] — When part of the 
piu'chase-money is allowed to remain on mtge. of 
the iiroperty sold, the solr. of the vendor-mtgee. 
cannot charge the scale fee under Sched. I., Part I., 
of the General Order under Holicitors’ Remunera- 
tion Act, 1881 (c. 41) for investigating the mtgor.’s 
title. But where a fee of £95 was charged for 
such investigation, under a common mistake of 
tlie parties that the scale applied, the ct. refused 
to accede to an application, made after payment, 
for taxation. — Re Glascodinb & Carlyle (1885), 
52 L. T. 781, C. A. 

2767. Completion of mortgage — What Is com- 


pleted mortgage — Mortgage for future advances.] — 

A trust or covering deed was executed by a limited 
CO. to trustee in the usual form for securing 
debentures intended to be issued to asceH-ain 
amount but the debentures were never issued & 
the deed therefore became inoperative : — Held : 
the covering deed so executed was not a completed 
mtge. within rule 2 (a) and Part I. of Sched. I. 
to the General Order under Solicitors’ Remunera- 
tion Act, 1881 (c. 44), & therefore the solr. to the 
trustees was not entitled to charge a scale fee for 
“ preparing & completing mtge.” under that rule. 

Qu. : whether, if the deed had become operative 
by tlie issue of the debentures, it would have been 
a “ mtge.” within the rule. 

Qu. : whether a mtge, for future advances is a 
completed mtge. within tlie rule. — Re Birch AM, 
[1895] 2 Ch. 786 ; 64 L. J. Ch. 768 ; 73 L. T. 129 ; 
43 W. R. 673 ; 11 T. L. R. 547 ; 39 Sol. Jo. 693 ; 
12 R. 443, C. A. 

2768. Agreement for advance of 

definite sum — At future date.] — Rule (2) (a) k 
Part I. of Sched. I. to the General Order under 
Solicitors’ Remuneration Act, 1881 (c. 44), apply 
not only to legal mtges., but also to equitable 
mtges. and memoranda of charge, though m some 
of those' cases questions may arise, under par- 
ticular circumstances, whether they fall within 
the scale, on the ground that the whole of the 
business in respect of which the scale imposes 
fees has not been done. 

Although the scale only applies where the 
transaction has been “ completed,” the question 
in every case is whether there has been completion 
in substance ; k although the scale does not apply 
where a mtge. is given to secure money which 
may or may not be advanced, at the option of 
the lender, yet where mtgees. have agreed to 
advance a certain fixed sum, & everything con- 
templated by the scale has boon done except 
actually paying over tlie money, postponement 
of the payment of the money at the request of 
the intgor. vnll not take the transaction out of 
the scale, although the mtge. itself, as in the 
ordinary case of a mtge. to a bank by a customer, 
does not state the amount secured. 

The ct. is not tied down by the form which the 
security takes, but is entitled to look at the sub- 
stance of the transaction. — Re Baker, [1912] 2 
Ch. 405 ; 81 L. J. Ch. 805 ; 106 L. T. 1012. 

2769. — — On what sum fee computed — Gross 
amount raised.] — The tenant for life of settled 
estate.s had created charges on his life estate for 
sums amounting in the whole to £192,000, iV:; the 
charges had all become vested in an insurance 
CO. A private Act was passed which empowered 
the trustees of the settlement raise, by mort- 
gaging the settled estates in foe, any sum not 
exceeding £350,000, for the purpose of paying 
the debts of the tenant for life. The trustees 
executed a mtge. of the estates in fee tn the co. 
to secure £232,000. Of this sum £192,000 was 
retained by the co. in satisfaction of tlie charges 
on the life estate (which were released by a separate 
deed), k £40,000 was paid to the trustees : — ■ 
Held : the transaction was a new mtge., & not a 
further charge, k therefore did not fall within 
rule 10 in Part I. of Sched. I. to Solicitors’ Re- 
muneration Order, 1882, k the mtgees.’ solr. was 
entitled to the scale foe on a mtge. for £232,000. 


PART VII. SECT. 1, SUB-SECT. 4.— 
B. (b). 

2764 i. Whether scale fee chargeable — 
Solicitor lending oum money.] — Where 
a Holr. lends a cllont’e money on the 
security of a intge., he is not entitled, 


in the absence of an express aprreoment, 
to charge the intgor. a procuration fee. 
Such a charge when included In a bill 
of costs Is a taxable item. — Rc Brown- 
ing (1887), 6 N. Z. L. R. 485 (S. 0.).— 
N.Z. 


PART VII. SECT. 1, SUB-SECT. 4.— 
B. (0). 

e. Preparation of abstrael of title — 
On decree for sale .] — Scoi'T v. King 
(1846), 7 I. Eq. R. 483.— IR. 
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Sect- 1. — Non-contentions business: Sub-sect. 4, B, 
(c) : sub-sect. 6, A ., B., C. & Z>.] 

— ^Aylesford (Earl) v. Poulbtt (Earl), 

1 Ch. 248 ; 60 L. J. Ch. 204 ; 64 L. T. 330 ; 39 
W. R. 241, C. A. 

Annotation : — Reid. Goodchlld v, Roberta, [1925] Ch. 692. 

2770. .] — In 1897 the trustees 

of the will of Captain J. & Mrs. J. executed a con- 
solidating mtge. to the Commercial Union upon 
certain securities to secure a certain amount. 
In 1924 & 1926 the Commercial Union made 
further advances to Mrs. J., who was the owner 
in fee, upon the same securities. Mrs J. died in 
1926. In Jan. 1927, her trustees applied for & 
were granted a further advance on the same 
securities by the Commercial Union, whose solrs. 
had attended to the previous transactions. The 
deed secured an immediate advance, &, it also 
secured all the pre^nou8 existing securities, although 
the old securities had been kept on foot for the 
purpose of preserving priorities, & there was a 
new proviso for redemption. The solrs. to the 
Commercial Union carried in a bill for taxation, the 
charges being according to the scale in Schod. I., 
Part I. of the General Order under Solicitors’ 
Remuneration Act, 1881 (c. 44), for “ investigating 
title & preparing & completing deed of security.” 
The taxing master took the view that Sched. I. 
did not apply, & taxed the bill accordingly. 

On a summons by the solrs. to review the 
taxation : — Held : there had been an ‘‘ investiga- 
tion of title” within the im'aning of Sched. 1., 
& the matter must be referred back to the taxing 
master . — lie Coward, Chance <fe Co., (1928] 1 Ch. 
379 ; 97 L. J. Ch. 234 ; 139 L. T. 113 ; 72 Sol. Jo. 
225. 

2771. Equitable mortgage.] — lie Baker, 

No. 2708, ante. 


Sub-sect. 5. — Leases. 

A. In General. 

See Solicitors’ Remuneration Act, 1881 (c. 44) ; 
Remuneration Orders, 1882, 1925, Sched. I., 
Part II. 

2772. Work must be substantially done — Form 
of lease scheduled to another document — Verbatim 
copy.] — In Jidy, 1881, W. instructed his solrs. 
to prepare a building agreement with form of 
lease to be granted on completion sot out in the 
schedule. In June, 1883, the premises having 
been completed, W. gave further instructions for 
a lease, which, as prepared, was, except as to 
parties, a verbatim copy of that contained in 
the schedule. In Nov. 1883, the solrs. delivered 
their bill of costs, in which under date July, 1881, 
were various items amounting to £17 in relation 
to preparing the agreement ; & under date June, 
1883, “ to costs of preparing, engrossing, exe- 
cuting, & completing lease & counterpart, as per 
Sched. I. of Solicitors’ Remuneration Act, 1881 
(c. 44), £59 10s.” On taxation this item was 
objected to, on the ground that the Act did not 
the substantial part of the work done 
was previous to Jan. 1, 1883, & had been already 
charged for in the costs of preparing the agree- 
ment. The taxing master disallowed the objec- 
tion, but deducted £20 from the £59 10s., & 
directed a detailed bill of costa in relation to the 
preparation of the lease to be brought in. This 
bill was delivered, but was not taxed. On 


summons to review taxation ; — Held : the taxing 
master ought to have taxed the detailed bill for 
the actual preparation of the lease, & not liave 
allowed the ad valorem scale even to the extent 
he did ; the ad valorem scale applied only where 
the solr. had substantially done the work specified 
in Sched. I. ; as the scale charges did not apply, 
the taxing master ought to have taxed their 
charges in accordance with rule 2 (c), & Sched. II. 
— Re Hickley & Steward (1885), 64 L. J. Ch. 
608 : 62 L. T. 89 ; 33 W. R. 320. 

Annotations .— Apld. Wellby Still, [1895] 1 Ch. 624. Refd. 

Jte Robson (1890), 46 Ch. D. 71. 

2773. Form copied In substance.] — 

Re Poole & Robinson (1900), 44 Sol. Jo. 028. 

2774. Printed form of lease.] — Leases following 
a general printed form & requiring in each case 
only to be filled in with the names of the parties, 
the parcels, a plan, the rent, & so forth, are not 
subject to the scale charges in Part II. of Sched. I., 
to the rules under Solicitors’ Remuneration Act, 
1881 (c. 44). — Wellby v. Still, [1896] 1 Ch. 
624 ; 64 L. J. Ch. 495 ; 13 R. 165 ; sub nom. 
Welby h. Still, 72 L. T. 108 ; 43 W. R. 73 ; 
38 Sol. Jo. 667. 

Annotation : — Refd. lie Thomas, Evans v. Grlfflths. [1900] 

1 Ch. 454. 

2775. Estimation of costs payable by lessee to 
lessor’s solicitor — Whether cost of counterpart 
deducted from scale fee.] — Tlie costs of the 
lessor’s solr. ” for preparing, settling, & com- 
pleting ” an agreement for a tenancy for less than 
three years at a rack rent are to be taxed accord- 
ing to the scale prescribed for “ Leases or Agree- 
ments for Leases at a Rack Rent ” in Schedule I., 
Part II. to the General Order under Solicitors’ 
Remuneration Act, 1881 (c. 44). 

In estimating the costs pn^perly payable by 
the lessee to the lessor’s solr., the cost of the 
counterpart or duplicate agi'eement must be 
deducted from the scale fee when ascertained. — 
Re Negus, [1896] 1 Ch. 73 ; 64 L. J. Ch. 79 ; 71 
L. T. 716 ; 43 W. R. 68 ; 39 Sol. Jo. 29 ; 13 R. 
85. 

Annotalions ; — Apld. lie Gray, [1901] 1 Ch. 239. Refd. 

lie McGarel (1897), 45 VV. R. 321 ; He Lonprbotham, 

[1904] 2 Cb. 152 ; lie Cohen & Cohen, [1905] 2 Ch. 137. 

Costs of lease, generally.] — See Landlord & 
Tenant, Vol. XXX., pp. 449-462, Nos. 1110- 
1136. 

B. ” Preparbig, Settling, and Completing.'' 

See kSolicitors’ Remuneration Act, 1881 (c. 44) ; 
Remuneration Order, 1882, Sched. I., Pai*t II., 
First Scale. 

2776. What matters included — General rule — All 
business connected with the granting of a lease.] 

Re B’ield, No. 2688, ante. 

2777. Negotiations.] — Re Field, No. 2688, 

ante. 

2778. .] — The scale fee prescribed by 

Part II. of Sched. I. to the General Order made 
under Solicitors’ Remuneration Act, 1881 (c. 44), 
to be paid to a lessor’s solr. ” for preparing, 
settling, completing lease & counterpart ” 
includes the solr.’s remuneration in respect of 
negotiations which lead up to, & the preparation 
of the agreement which precedes the lease, & the 
solr. cannot charge in respect of those negotia- 
tions or of the preparation for the agreement in 
addition to the scale foe. — Ravery v. Enfield 
Local Board, [1893] A. 0. 218 ; 62 L. .T. Ch. 


PART VII. SECT. 1. SUB-SECT. 6.— B. 

f. What matters inrluded—Whcfher costs of dedveing title.] — lie Mecuedy & SOLICITORS’ Remttneration Act, 1881, 
[1920] 1 I. R. 93.— IR. 
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074 ; 08 L. T. 722 ; 57 J. P. 581 ; 42 W. 11. 33 ; 
1 B. 100, H. L. 

Annotaiiona : — Retd, life Nofinis, [1896] 1 Ch. 73; JRe Horn 

& Francis, [1896] 2 Ch. 797 ; Re Gray, [1901] 1 Oh. 239. 

2779. .] — Re Horn & Francis, No* 

2794, post. 

2780. Agreement for lease— “ Agreement 

for lease” defined.] — (1) The scale fee pre- 
scribed by Part II. of Sched. I. to the General 
Order of August, 1 882, under Solicitors’ Remunera- 
tion Act, 1881 (c. 44), to be paid to a lessor’s solr. 
“ for preparing, settling, & completing lease & 
counterpai’t,” includes the solr.’s remuneration 
for the preparation of a prior agreement for the 
lease, & the solr. cannot charge for the prepara- 
tion of the agreement in addition to the scale fee. 
An agreement for a lease provided that the lessor 
should at his own expense do certain repairs to 
the property & deliver iioasesaion to the lessee 
as soon as they were done, which was to be not 
later than a certain day, time to be of the essence 
of the contract, & that, on the lessor complying 
with these conditions, the lessor should grant & 
the lessee accept a lease in the form thereto 
annexed : — Held : these stipulationa did not 
relate to collateral matters, so as to make tlie 
agreement something more than a step towards 
the granting of the lease, but related only to the 
terms on which the lease was to be granted, & the 
prcpaiation of the agreement was “ business con- 
nected with ” the lease within the meaning of rule 2 
of the General Order, tSi could not be separately 
charged for. (2) “ Agreements for leases ” in 
Sched. I., Part II. mean agreements for leases 
intended to be relied on as regulating the tenancy 
without any formal lease, A tlie scale fee is payable 
in respect of them. — Re Emanuel & Simmonds 
(1880), 33 Ch. I). 40 ; 55 L. J. Ch. 710 ; 55 L. T. 
79 ; 51 J. P. 22 ; 34 W. B. 013 ; 2 T. L. R. 081, 
C. A. 

A imol(U(()ns : — As to (1) Apld. AV Newboiild (1887), 20 

g. B. J). 201. Consd. Re Martin (1880), 41 Ch. D. 381. 

Apprvd. Savery v. Enflokl L. B , [1893] A. C. 218. Refd. 

AV Alien (1887), 34 Ch D. 433. As to (2) Consd. Re 

Norus, [1896] 1 Ch. 73. (h’ni’rally, Refd. He Cray, [1901] 

1 Ch. 239. 

2781. .]— Saver Y v. Enfield Local 

Hoard, No. 2778, ante. 

2782. — — Investigation of title of applicant for 
renewal of lease.] — A perpetually renewable lease 
granted by the City Corpn. contained a covenant 
t hat the lessors would make the renewals “ at the 
request, costs, A charges of the lessee.” The 
lessors incurred certain costa of investigating the 
title of appets. for a renewal, A these were dis- 
allowed on a taxation : — Held : (1) the words of 
the covenant meant that the lessors were to bo at 
no cost A therefore the lessors were entitled to tlie 
costs which were reasonably A necessarily incurred 
in such investigation of title ; (2) such costs w^ere 
not covered by the scale fee charge ” for preparing, 
settling, A conmleting lease A counterpart ” under 
the General Order made under the Solicitors’ 
Remuneration Act, 1881. 

(3) Until it was ascertained that appet. for a 
renewal was entitled thereto, the ” business con- 
nected with ” the lease referred to in r. 2 of the 
General Order had not been reached. — Re Baylis, 
[1907] 2 Ch. 54 ; 70 L. J. Ch. 358 ; 90 L. T. 812. 

2783. “ Business connected with ” the lease— 
Preparation of agreement for lease .] — Re Emanuel 
A SiMMONDS, No. 2780, ante. 

PART VII. SECT. 1, SUB-SECT. 6.— D. 

I . What amounts to building lease.] 

Q determlnlntf whether a lease la 
or ia not a, building lease within the 
General Order, regard uniat ho had to 


2784. Abortive negotiations.] — Re Martin, 

No. 2008, ante. 

2786. Investigation of title of applicant for 

renewal of lease.] — Re Baylis, No. 2782, ante. 

2786. Part only of work done — Necessity for 
delivery of itemised bill — Solicitors Act, 1843 

(c. 73), s. 37.] — A solr. who has done part only 
of the work entitling him to the scale lee under 
Part II. of Schedule I. of Solicitors’ Remunera- 
tion Order, 1882, must deliver a bill a month before 
bringing an action for his costs, jiarticularising the 
items of work A disbursements, pursuant to above 
sect. — L omas v. Joseph (1909), 63 Sol. Jo. 271. 

C. “ Lease at Rack Rent." 

See Solicitors’ Remunei-ation Aci , 1881 (c. 44) ; 
Remuneration Order, 1882, Sched. J., Part II., 
First Scale. 

2787. General rule,] — Re Neous, No. 2775, ante. 

2788. What constitutes rack rent — Rent repre- 
senting full annual value of property.] — The 

object of the Geneial Order under Solicitors’ 
Remuneration Act, 1881 (c. 44), is to introduce a 
short A simple method of ascertaining the cost of 
ordinary conveyancing matters, including leases, 
A the scale of fees is based on the bargain actually 
made betw'oen the lessor A lessee as appearing on 
the face of the document. 

A sub -lease of a messuage in London for sixty - 
one A a half years at a rent of £525 contained 
(inter alia) full repairing covenants by the lessees. 
The rent was the full market rent obtainable upon 
the terms of the lessees undertaking tlie obliga- 
tions in the lease. Upon a summons by the lessors’ 
solrs. to review the taxation of their hill of costs, 
made under a third party order obtained by the 
lessees, the soli’s, claimed that the lease in question 
was a long lease not at rack rent, A came under 
the second set of scale charges in Sched. I., Part II. 
of the General Order, A that the scale fee charge- 
able was £42 158. : — Held : the lease was a long 
lease at rack rent within the lirst set of scale 
cliarges under the order, A the scale fee was 
£17 19s. — Re Sawyer A With all, [1919] 2 Ch. 
333 ; 88 L. J. Ch. 474 ; 122 L. T. 158 ; 35 T. L. K. 
911 ; 03 Sol. Jo. 002. 

2789. Annual rent exceeding one hundred 
pounds — Charge on fractions of one hundred 
pounds.] — In the case of leases at a rack rent to 
which the scale of charges in Sched. I., Part II. 
of the General Order under Solicitors’ Remunera- 
tion Act, 1881 (c. 44), is applicable, the solr. of 
the lessor is not entitled, whore the annual rent 
exceeds £100, to charge any percentage on frac- 
tional amounts of £100 in the rental. — Re M uGARJiL, 
[1897] 1 Ch. 400 ; 00 L. J. Ch. 185 ; 70 L. T. 70 ; 
45 W. R. 321 ; 13 T. L. R. 210 ; 41 Sol. Jo. 270, 
C. A. 

D. “ Buildiynj Lease Reserving Rejit." 

Sec Solicitors’ Remuneration Act, 1881 (c, 44) ; 
Remuneration Orders, 1882, 1925, Sched. I., 
Part II., Second Scale. 

2790. Whether restricted to leases for long term 
of years.] — Pltf. demised three-quarters of an 
aci-e of agriculture land to defts. for fourteen years 
at a rental of £1 50 a year. The lease contained 
covenants by the lessees to erect on the land with 
all reasonable speed a cinema house, the plans to 
be approved by the lessor, to keep the premises 


the circumstances of the contract, the 
subject-matter of the dcinlso, & the 
natxire 6c extent of the expenditure to 
he made . — Re Hoo\n’s Estate, [1894] 
1 I. H. 503.— IR. 


h. Lease for long term iiith 

eoeenaut to spend motuy on building 
repairs within limited time .] — Loon for 
seven hundred years, at the yearly 
rent of 4150, with a covenant on the 
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Sect. 1. — Non-coiiientious humnesa: Suh-aect. 6, Z>. 

& E.; sub-sect. 0. Sect. 2: Sub-sect. 1, >4.. <6; 

B. (g).] 

in repair, & at the expiration of the lease, if so 
required by the lessor, to remove the building ; it 
contained also a proviso that the lessor might 
purchase the buildings at a valuation, & that if 
she did not purchase them the lessees might re- 
move them. The lessees agreed to pay the costs 
of the lessor’s solrs. in connection with the lease : 
— Held : the lease was a “ building lease reserving 
rent ” within the meaning of the Second Scale in 
Sched. I., Part II. of the General Order made in 
pursuance of Solicitors’ Bomuneration Act, 1881 
(c. 44), «fc pltf.’s solr.’s costs were taxable under 
that scale & not under the First Scale in Sched. 1., 
l^art II., nor under Sched. II. of the Order. 

It is a scale of charges in respect of “ building 
leases reserving rent,” & this is such a lease ; “ or 
other long leases not at rack rent,” that is to say, 
other long leases not being building leases. That 
IS, in rny opinion, the true construction of these 
words, which were not intended to restrict building 
leases to long terms of years ; any building lease 
reserving rent comes M'ithin the meaning of the 
language (Swinfen Eady, L.J.). — Hill yard v. 
McDonald, [1917] 2 K- B. 248 ; Sd L. J. K. B. 
116; 115 L, T. 741; aub nom. IIiLDYARD v. 

McDonald, 61 Sol. Jo. 171, (\ A. 

E. Lease in Consideration of Freniiam and Bent. 

Sec Solicitors’ Remuneration Act, 1881 (c. 4i) ; 
Remuneration Order, 1882, Sched. I., Fart II., 
r. 5. 

2791. Whether solicitor entitled to scale fee — 
In respect of premium — Abstract of lessor’s title 
not furnished to lessee.] — Wlien a lease is granted 
in consid (‘ration partly of a premium & partly of 
a rent, the lessor’s solr. is, under rule 6 in Part II. 
of Sched. 1. to the Solicitors’ Remuneration 
Order, 1882, entitled to the scale fee mentioned 
in that rule in respect of the y)remium, even 
though no abstract of the, lessor’s title to the pro- 
perty has been furnished to the lessee. — lie 
Robson (1890), 45 Ch. D. 71 ; 59 L. .1. (ih. 627 ; 
63 L. T. 372 ; 38 W. R. 556 ; 6 T. L. R. 334. 

Annotation : — FoUd. Re Horn & Francis, [1890] 2 (Jh. 797. 

2792. .] — A lease for ninety-nine 

years, determinable on three lives, was granted 
at an annual rent of }2s. Id. a premium or lino 
of £12 l.s. Sd. Field : the lessor’s solrs. were 
entitled to a fee of £5 in respect of the rent under 
Soiled. I., Part II., second scale, to the G(meral 
Order under Solicitors’ Remuneration Act, 1881 
(c. 44 ), 6c to an additional fee of £3 in j’espect/ of 
the premium by virtue of rule 5 in I'art II. & I’ule 8 
in Part I. of Sched. T. — lie Heliard A Dewes, 
[1896] 2 Oh. 229 ; 65 L. J. Ch. 550 ; 74 L. T. 
457 ; 41 W. R. 475 ; 40 Sol. Jo. 461. 

Annotation: — Reid. Re W’^obb, StiU v. Webb, [1897] 1 Ch. 

141. 

2793. ~ — In respect of rent.] — Be Hellard & 
Rewes. No. 2792, ante. 

2794. Whether scale fee covers fee for negotia- 
tions.] — Wliere a lease is granted in consideration 


of a fine or premium as well as of a rent, the 
lessor’s solr. is not entitled to charge a further foe 
for negotiating in addition to the scale fee in 
respect of rent chargeable under Part II. of 
Sched. I. to the General Order under Solicitors’ 
Remuneration Act, 1881 (c. 44), & the deducing 
fee chargeable on the premium under rule 6 of 
the rules to Part II., Sched. I. The negotiation 
fee is included in the scale fee chargeable in respect 
of rent. — Be Horn & Francis, [1896] 2 Ch. 797 ; 
66 L. J. Ch. 15 ; 75 L. T. 370 ; 45 W. R. 72 ; 13 
T. L. R. 8 ; 41 Sol. Jo. 31. 

Annotation: — Reid. Re Gray, [1901] 1 Ch. 239. 


Sub-sect. 6. — Transfer op Stocks, Shares 
and Other Securities. 

2795. What costs allowed on taxation — Inquiries 
as to distringas.] — (1) An attorney, employed to 
transfer stock, found that a distringas had been 
entered at the bank to pi'event t he transfer. He 
thereupon made several inquiries respecting the 
transactions, on behalf of his client, & prepared 
a notice to the solr. of the bank, to file a bill in 
consequence of the writ being entered : — Held : 
his charges for tliis business were not taxable 
items, between him & his client, it not appearing 
that the distringas originated in any suit, or that 
the business had reference to any proceeding in a ct. 

(2) Cliarges for inquiries made, &, attendances 
in the course of such inquiries, relating to a suit 
of which another attorney had t-hc management, 
& in which, after such inquiries, the attorney 
making them did not further interfere, are not 
taxable items. — Nicholas v. Hayter (18.34), 2 
Ad. & El. 348 ; 4 Nev. & M. K. B. 882 ; 4 L. J. 
K. B. 63 ; 11 1 E. R. 135. 

Annotations : —Generally, Reid. Fobiuson v. WlUtohoad 

(18.38), 1 Will. Woll. & H. C7. Mentd. Boaro v. PLukua 

(18.3.>), 4 L. J. K. B. 163, 

2796. Journey to procure transfer — Intima- 

tion that journey will be fruitless.] — ^A solr. who, 
without consulting his client undertakes a journey 
for the purpose of procuring a transfer of a security 
of imyiortance to his client, though he has had 
an intimation, which ultimately tui-ns out to be 
correct, that his journey would bo fruitless, is 
not entitled to his expenses of the journey. — 
Be Price (1845), 9 Beav. 234 ; 6 L. T. O. 8. 343 ; 
50 E. R. 333. 


.Se( T. 2.— CONTENHOUS BUSINESS, 

Sub -SECT. 1. — What Posts Allowed on 
Taxation. 

A. In General. 

2797. Unauthorised charge by solicitor — ^Burden 
of proof.] — (1) A charge in a solr.’s bill ‘‘for 
attending a great many times ” is too vague, & 
on taxation the charge will he disallowed. 

(2) The costs of an abstract of a deed prepared 
to accompany a case submitted to counsel, dis- 
allowed, under the circiunstances. 

(3) A considerable portion of a charge for the 


of t)io lcsse(( to oxpend within 
live yours tli(> stun of £500 in bnildiiig 
N ('tl'ectinp: poniuinont Improvemonts 
in repair, N tt covenant to insnro : — 
Held : fiiicb a louse was a bulldlnff loaeo 
wltblu tbo General Order, 1881, made 
under Solicitors’ lieniunorution Act, 
1881 . — Haij- to Sr-iTON, [1900] 1 

I. B. 137.- IR. 

k. Iaosc of house for ihirly- 

fire years laith cun rant to syttid money 
in alterations tt repairs,] — lie Kil- 


KJ'.NNV Coimv., Er 2>. Shohtau, [1904] 
1 I. B. 570.— IR. 

PART VII, SECT. 1, SUB-SECT, 5.— E. 

2792 I. Whether solicitor entitled to 
scale fee — In respect of premium.] — A 
firm of solrs,. acting for the lessor, pre- 
pared, settled, & completed a lease of 
premises for a term of one bnndred 
5 '(«ars in consideration of a fine of 
£500, & u rent of £30 per annum. No 
abstract of title was made out : — 


Held : tbo solrs. wore entitled to charge 
£10, being the scale foe on the rent 
ro8orv‘od, ir also £7 10a. being the scale 
fee on tho fine, tbo lino being treated as 
if it were the purchase-money paid on 
a scale. — Re Conolly to Shkbidan be 
Bussell, [1900] l I. R. l. — IR. 

PART VII. SECT. 2, SUB-SECT. 1.— A. 

1. Riyht to costs outside tariff fees.] 
— Re BvERSorf Estate (1890), 29 

N. B. B. 81.— CAN. 
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attendance of a solr. in town, at the request of 
his client, disallowed, on the ground that the solr. 
had failed to prove that the whole time was 
required for the business. 

(4) Where a solr. makes against his client any 
charge not authorised in the usual regular mode 
of proceeding, the burden of proof is upon the 
solr. ; &, in a case, where, for the interest of a 
(Client, the solr. had advanced money to i>ut in 
the answer of co-deft., it was disallowed, on the 
gi’ound that it was not clearly made out that the 
client authorised or acquiesced in it. 

(5) Brief of pleadings made before the case 
was at issue disallowed. 

Fee of counsel for settling a special affidavit 
for leave to amend disallowed in a taxation 
between solr. & client. — lie Pendeh (1847), 10 
Beav. 390 ; 2 New Pract. Oas. 343 ; 10 L. T. 
O. S. 49 ; 60 E. R. 632. 

Annotation : — As to (1) Apld. Ite Tilloard (18fi:i), 32 Beav. 

4 76. 

2798. Proceedings materially assisted by solici- 
tor’s expedition — Whether costs on higher scale 
allowed — Administration action.] — lie Leeuav, 
Kejn V. Wbathall (1892), 30 Sol. Jo. 716. 

Annotation : — Consd. PJvlngton v. Garden, U'JOll 1 C'li. 

. 001 . 

2799. Petition action.] — Maiirioti' v. 
CoBBETT (1894), 38 Sol. .To. 020. 

Annotation ; — Consd. Hlvington v. Garden, L19011 1 Cli. 

561. 

2800. — — .] — The fact that tlio title to 
an estate dealt with in a paitition action was a 
complicated & dinicult one, & that the action 
had boon conducted by the solrs. in an excep- 
tionally able A' diligent manner, whereby much 
time expense had been saved, is not a special 
ground “ arising out of the nature A imiiortance, 
or the difiiculty of the case,” sufficient to enable 
the ct. t ;0 order costs to be paid on the higher 
scale under K. S. C., Ord. 06, r. 2 . — Rivington v. 
Garden. (1901] 1 (h. 661 ; 70 L. J. Ch. 282 ; 84 
L. T. 197 ; 49 W. R. 279 ; 46 Sol. Jo. 269. 


B. Particular Instances. 

(a) Attendances. 

2801. Charge ** for attending a great many 
times.”] — Be Pender, No. 2797, ante. 

2802. Attendance In town — At request of client — 
No proof that whole time was required for the 
business.] — lie Pender, No. 2797, ante. 

2803. Attendance to file certificate of taxation.] — 

(1 ) Under an order for taxation, £2 2a. was allowed 
to the solr. then acting for the client for perusing 
the bill of his iircdccessor, it having led to a 
compromise. 

(2) An item of £1 Oa. 8r7., for drawing out for 
the receiver a scheme of the property & the hold- 
ing of the tenants, was jiroperly disallowed, & 
it ought not to have been struck out from the bill 
of costs. 

(3) Only one fee of Qs. 8d. is allowed for attend- 
ing for & to file a certificate of taxation, & not 
(ta. Sd. to bespeak for same, & O.s. Hd. for attending 
fding same. 

(4) Charge of 13s. id. for a list of deeds, handed 
over by a solr., under an order for taxation, 
disallowed. 

(6) A solr. is entitled to charge for fhc costs of 
the affidavit made by him, on delivering up the 
papers, under an order for taxation. 

(0) Where no fee is paid to counsel on a con- 
sultation, no charge can be allowed to the solr. 
for the attendance. — Be Catljn (1861), 18 Beav. 
508 ; 62 E R. 200. 

Annotations :—As to (2) Refd. M'lutobh v. G. W. By. (1865), 

13 L. T. 81. ^As to (4) Distd. Jtc Morgau, [1915] 1 Ch. 182. 

As io (6) Consd. Sllngaby v. A.-G., [1918] P. 236; 

(ioncrallu, Rold. In the Estate of Ogrilvie, Ogilvio e. Massey, 

[1910] P. 243. 

2804. Attendance at consultation — No fee paid 
to counsel.] — Be Catltn, No. 2803, ante. 

2805. Discretion of taxing master — When exercis- 
able.] — Under Sclied. II. to Solicitors’ Remunera- 
tion Order the taxing master has a discretion in 
a case, which is not an “ ordinary ” one, i.r. 
is more or less difficult than an average case, to 


m. — .] — /?(' Roltci I'ou, h'rp. Day 
IV IlF.vwooii (Alta.) (1998), 8 \V. L. B, 
.^).16.— CAN. 

n. .]— A solr. cannot, lu the 

absence of a Hyocial agreement Hiich as 
irt provided for liy Law Sf)ciety Act, 
B. y. M. 1902, c. 95, s, 65, recover 
against his client, for woik In eon- 
noetloii witli an action In the ct., anv 
fees or cliai’ges other or greater than 
those set forth in the tariff of costs 
promulgated under King's Bench Act, 
— Ite Pjuli>ii*s & Whitt, V (1913), 21 
W, L. B. 10 ; 4 W. W. it, 311 ; 23 
Man. L. B. 92 ; 12 D, L. B. 100.— CAN. 

o. Costs cti(J7{i(d V utter vront; item — 
liight to jusiifi/ under other lUm .] — A 
chaivc on a tdll of costs, although not 
nustiflod In the item under which It Is 
framed, may nevertheless he allowed 
If It can he siistamod under any other 
Item of the faritf.— Cowan (1900), 
7 B. C. B. 353.— CAN. 

p. In criminal matters — Itemunera- 
iion filed on quantum meruit .] — Smith 
V. Donnelly, [1924] 2 D. L. B. 514 ; 
4 2 Can. Ciini. Cas. 49 ; 54 O. L. B. at 
p. 286.— CAN. 

q. Work must actunllg he done.] — 
Be SOLIOITOKH (Out ), [1920] 4 D. L. B. 

1182.— CAN. 

PART VII. SECT. 2, SUB-SECT. 1.— 
B. (a). 

r. Discretion of taring master — At- 
tendance on iaxutiem .] — A master or 
a single judge has no cHsei’otlon to 
allow a solr. more than $1 per liour 
for attendance on the taxation of a hill 
of costs, cither betMCon solr, & client, 
or party & party ; the tariff being fixed 
at that rate by G. O. 008, — Ite Totten 


(1880), 8 P B. 385.- CAN. 

t .] -In tlio maUer of per diem 

allowance, the taxing ollletT must he 
governed to some extent hy the Import- 
aneo of the ease, the less or greater 
necessity for attendance, A generally 
Ity t he value of the time of the attorney 
engaged. — B. v. Ei-lt<s, Er p Baiiih 
(1895), 33 N. B. B. 141.— CAN. 

a. What charges offoM’oZde.l-- Charges 
for consultation with & ttilAice to a 
client T'i'evious to suing, n,s to the 
light of action* for consultation on 
being Instrmted to retain coun.sel, also 
In jireparing for trial ; for consultations 
A attondanee in connection with 
niipealiug to SSnpremo Ct. of t Canada ; 
attending Judge to obtain amendment 
of an order made by him hi the eauso ; 
attending ct. no cause being made, a 
remand & consultation with ellenl, 
relative thereto ; attending el. to 
procure ]nrv panel, & attending to 
ra.v costs & sign judgment are taxatile 
as between att,orney & client, & the 
clerk may allow a i*easonable amount 
for such services, apart from the 
ordinance of fees. — Ferguson v. Troop 
(1892), 31 N. B. B. 241— CAN. 

b. Attendance on counsel.] — Time 
spimt hy the attorney In consultation 
with counsol is taxable. — B. v. Ellis, 
Erp. Baird (1895), 33 N. B. U. 141.— 
CAN. 

c. Attending trial Outside usual 
limits of practice.] — A solr. attending 
on a record for t-rJal at Assizes In a 
county where ho does not usually 

raotleo. Is entitled, upon taxation 

etweeii solr. & client, to £2 2s. for 
each day iiceessanly occupied, Irre- 
spectively of the number of days the 


ease may bo actually at hearing, or of 
Its being settled without a trial. — 
M'Namaka i’. M 2 VLONE (1886), 18 

L. B. Ir. 269.— IR. 

d. Neccssitg for special agrre- 

vient— Whether discretion of master 
ousted bg agreement.] — WUiero a solr. 
attends jicrsoiiaUy ut the hearing of an 
action on the wi*ltt.on instructions of 
Ills client, & thereby incurs expenses 
for wliich ho charges in his bill of costs : 
—Held : the taxing master has dis- 
cretion in making disallowances. 3’o 
entitled the solr. to such costs ho must 
not only show a special contract with 
his client, hut that they were just & 
reasonable. The authority given by 
the client must bo regarded as qualllled 
by the discretion in the Taxing Muster 
to disallow. — Donnelly v. Malone 
(1913), 47 J, L. T. 208.— IR. 

0. I*ronf of attendance.] — On taxation, 
as between solr, & client, it is not 
iieeCHHarv that the solr. should prove 
attoudanoes on his chent liy con- 
temporaneous entries in his books, 
provided that ho gives other satis- 
factory evidence thereof.— b’e Bray 
Electoio Tramway (1889), 23 L. U. Ir. 
116.— IR. 

t. Attendance on several clients — 
Where separate defences filed.] — An 
agent who condueted a case for several 
defenders, in which separate defences 
were necessary, hold entitled only to 
charge onco for attendances & pro- 
fessional sorvleos applicable In common 
to the whole defenders, although 
entitled to charge for all the additional 
trouble & expense occasioned by the 
necessity for separate dcfonceB.— 
GBKENmLL V. Gladstone (1861), 23 
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Sect. 2. — Contentious business: Suh-secl. 1, IJ. (a), 

increase or to diminish the fee for attendance in 
that schedule prescribed, according to the cir- 
cumstances. The discretion must be exercised 
for “ special reasons,” but the taxing master is 
not bound to state these reasons imtil his decision 
is impeached. — Re Mahon, [1893] 1 Ch. 507 ; 02 
L. J. Ch. 448 ; 68 L. T. 189 ; 41 W R. 257 ; 9 
T. L. R. 230 ; 37 Sol. Jo. 234 ; 2 R. 337, 0. A. 

Annotation : — Mexxtd. Morffau, [1016] 1 Ch. 182. 

2806. What constitutes attendance — ^Attendance 
for merely formal purpose.] — (1) An attendance 
of a solr. or his clerk for a merely formal purpose, 
such as delivering briefs or papers at counsel’s 
chambers, is not an “attendance” within 
Sched. II. of Solicitors’ Remuneration Act, 1881 
(c. 44), & the practice of the taxing master to allow 
a fee of 3s. 4d. for such an attendance is correct. 

(2) A case for the opinion of coimsel is a “ docu- 
ment ” within Sched. II. of Solicitors’ Remunera- 
tion Act, 1881 (c. 44), & the practice of the taxing 
masters to allow a foe of only Is. per folio as tlie 
ordinary fee for the drawing of such a case is 
wrong.— M ahon, [1893] 1 Ch. 507 ; 02 L. J. 
Ch. 05 ; 08 L. T. 189 ; 41 W. R. 37 ; 9 T. L. R. 
24 ; 37 Sol. Jo. 13 ; on appeal, [1893] 1 Ch. p. 518, 
C. A. 

Annotation: — Aa to (2) Apld. Re. Morgan, [1015] 1 Ch. 182. 

Solicitor appearing In person.] — See Nos. 2840, 
2847, post. 

Solicitor acting for plaintiff & some defendants.] 

— See No. 2831, post. 

(h) Counsel's Fees. 

2807. Third counsel.] — ’rho solr. for pltfs. 
employed three counsel, two of wlmm were Queen’s 
Counsel, to appear for his clients at the hearing 
of a cause, & the master, in taxing the solr.’s bill 
as between solr. & client, under an order obtained 
by one of pltfs., disallowed the fees of the second 
counsel. The ct. referi'od it back to the master 
to review his rej)ort, there being nothing to show 
that it was unnecessary to employ more than 
two counsel. — Wastell v. Leslie (1814), 14 
Sira. 84 ; 13 L. J. Ch. 308 ; 3 L. T. O. S. 117 ; 8 
.Tur. 1001 ; 00 E. R. 289. 

Annotation : — Refd. Horaloy v, Cox (186h), 17 \V. II. (!03. 

2808. Fee for settling special atlldavit — For leave 
to amend.] — Re 1’endeb, No. 2797, ante. 

2809. Refreshers— R. S. C., Ord. 65, r. 27 (48).] — 
( I ) The special allowances & scale of fees mentioned 
in R. 8. C., 1883, Ord. 05, r. 27 (48), are applicable 
to all taxations, whether in an action in the 
Supreme Ct., or under tlie common order, or under 
a special order obtained by a client against his 
sob-, under the juiisdiction given by Solicitors 


Act, 1843 (c. 73). But Ord. 05, r. 27 (48), does 
not prevent the client from giving the solr. 
authority, which may be express or implied, to 
employ a particular leader, & to give him such 
special fees by way of refresher or otherwise, 
though of far larger amount than the maximum 
fixed by r. 27 (48), as may be necessary to secure 
his services ; & such authority having been shown 
by the evidence to have been clearly & distinctly 
given by tlie clients, a board of directors, to their 
solr. : — Held : the taxing master was not pre- 
cluded from allowing more than the maximum 
scale fee fixed by r. 27 (48), & ho must exercise his 
discretion as to the quantum, having regard to the 
authority given by the clients to their solr. 

(2) There is no recognised rule that wliere special 
fees have been paid to the leader, the fees paid to 
his juniors- must bo according to the same rate ; 
&, accordingly, in the absence of proof that the 
clients had authorised payment of special refresher 
fees to the junior counsel propoHionate to those 
paid to the leader, the disallowance by the taxing 
master of special refresher foes to the junior 
counsel was upheld. 

(3) Although the case was one of very great 
magnitude tSc complication, k, occupied twenty- 
nine days, the ct. declined to interfere with the 
discretion of the taxing master in disallowing 
extra fees paid by the solicitor to his counsel for 
consultations. 

(4) A solr. wlio has made disbursements for his 
client, & who has received from the client sums 
paid generally on account, but sudicient to cover 
those disbursements, is not entitled to appropriate 
the sums so received to costs for which he lias not 
delivered a bill, in order that lie may, imder 
Attorneys <& Solicitors Act, 1870 (c. 28), s. 17, 
claim interest on the disbursements . — Re IXAttUtsoN 
(1880), 33 (3i. D. 52 ; 55 L. J. Ch. 708 ; 55 L. T. 
72 ; 50 J. P. 372 ; 34 W. R. 045 ; 2 T. L. R. 071, 
C. A. 

A nnofutums : — ..Is to (1) Consd. Cavoiidlhli v. St.vutt. [12011 

1 Oil. 521. Reid. Stouart v. Woboi* (l'J():5), 89 L. 'J’. 

559. 

2810. Of leader.] — Re Hakihson, No. 2809, 

ante. 

2811. Of junior counsel— Whether in same 

proportion as refreshers of leader.] — i2e Harrison, 
No. 2809, a7ite. 

2812. Special fees —In excess of scale fees.] — Re 

Harrison, No. 2800, ante. 

2813. Counsel employed against client’s instruc- 
tions.] — A soil’, cannot roly upon the Rules as to 
employing counsel of 1892, so as to justify himself, 
as between himself Ac the client, in employing 
particular counsel contrary to tlie express instme- 
tions of tlie client, & if counsel is employed in 
defiance of tlio client’s instinictions, although 


Dunl. (Ct. of St'ss.) 100«; 33 Rc. Jur. 
509. — SCOT. 

g. Attendance as witness,] — Where 
an attorney elulmH for attendance a.s a 
witness, ho must jn-ovo that he is a 
material it necessary witness, & would 
not have attended exesent as a witness. 
He cannot claim for atteudanoe In ct. 
in the same case an a witness & as 
attorney hnt mnst elect between the 
two. — IIOHENTIIAI. V. Bauxauu (1893), 
7 E. 1). C. 120,— S. AF. 

PART VH. SECT. 2, SUB-SECT. 1.— 
B. tb). 

2807 I. Third counsel.] — BaunHIIX 
(1893). 29 L. li. Ir. 390.— IR. 

h. Second counsel.] — Bell v. Bell 
(1900), 20 0. L. T. 20.— CAN. 

k. Fourth counsel — Nrccaaily foi 
special aurcement .] — A brief to a fourth 


counsel at the trial of an action wUl 
tax against the client where special 
Instructions have been given by the 
chont to employ such fourtli counsel, 
but not otherwise — Lynch to Ciianck 
(1892), 30 L. IL Ir. 278.— IR. 

L Retaining fee.] — Re. McBride, 
Farley v. Davis (1867), 2 Ch. Ch. 153. 
—CAN. 

m. Whether trial fees alloweel,] — An 
attorney Is entitled to recover against 
Ills clieut foes paid to counsel coiiduct- 
mg the case at the trial. — Brook v. 
Bo.vd (1840), 3 U. C. H. 349.— CAN. 

n. Hamilton v. McNeill 
(No. 2) (1894), 2 Terr. L. R. 151.— CAN. 

o. — In review of taxation of 
costs between attorney & client 
Held : counsel *8 servloes, being In their 
nature gi'al ultous, are not taxable 
items ; nor is thoro any legal authority 


to warrant a judge In making a fiat 
for counsel fees. — H. v. Elijb, Ex p. 
Baird (1895), 33 N. B. R. 141.— CAN. 

p. .] — Rc Solicitor (1902), 7 

Terr. L. It. 262.— CAN. 

q. .] — PriniA facie the costs of 

counsel disallowed between party & 
party should not be allowed as between 
solr. & client, — Re Baunuill (1893), 29 
L. It. Ir. 396.— IR. 

r. Neccaaitg for judge's fiat.] — 

In taxing costs hetAveeu attorney & 
client, counsel foes may bo allowed 
without the judge’s fiat ; but it Is the 
duty of tho clerk to decide on the 
authority to make the payment, & tho 
reasonableness of the charge . — Ex p. 
James (1856), 3 All. 286.~CAN. 

t. Outside tariff charges,] — Peck 

V , Tinolky (1809), 1 Han. 418. — CAN, 

a. Solicitor acting os solicitor 
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under r. 20 he may as a matter of etiquette be 
entitled to a brief at the trial by reason of his 
having advised during the progress of an action 
on behalf of the client, his fees &> the costs incidental 
to his employment will be disallowed on taxation. — 
Re Harribson, L1908] 1 Ch. 282 ; 77 L. J. Ch. 143 ; 
97 L. T. 002 ; 24 T. L. R. 118 ; 62 Sol, Jo. 79. 

2814. Fees not paid before commencement of 
proceedings — When proceedings for taxation com- 
mence — Within R. S. C., Ord. 65, r. 27 {29A).] — ^A 
solr. issued a specially indorsed writ «Sc a summons 
for judgment against his client upon a bill of costs. 
On Mar. 23, 1921, an order was made under 
R. S. C., Ord. 14, that the bill should bo referred 
to the master to be taxed pursuant to Solicitors 
Act, 1843 (c. 73), & that the solr. should be at 
liberty to sign judgment against tiie client for tlie 
amount found due to the solr. by the master’s 
allocatur. The bill expressly stated that certain 
fees to counsel had not then been paid, A; these fees 
were set out under a separate heading in the bill as 
indicated by R. S. C., Ord. 05, r. 27 (29 a). OnAijr. 1, 
1921, the fees were paid. On Apr. 9, 1921, the 
taxation commenced. Tlie client objected to the 
fees being allowed as disbursements, & the taxing 
master upheld the objection : — Held : the order 
of Mar. 23 represented the result of two proceed- 
ings ; (a) a summons for judgment by the solr. ; 
(h) a summons by the client for taxation of the 
bill under Solicitors Act, 1843 (c. 73), s. 37 ; there- 
fore “ proceedings for taxatit)n ” had been “ com- 
menced by the client ” within the meaning of 
R. S. C., Ord. 65, r. 27 (29 a), & consequently the 
taxing master had power to allow the fees. — 
Smith v. IIowks, [1922] 1 K. B. 590 , 91 L. J. 
K. B. 388 ; 120 L. T. 025 } 00 Sol. Jo. 307, 0. A. 

Unpaid fees— Action brought In forma pauperis.] 
— See No. 2914, posi. 

See, also, Nos. 2850-2S00, ante, 

(c) Journeys. 

2815. Whether express Instructions of client 
necessary.] — (’barges by a country solr. for 
attending the cause m I^mdon arc to be allowed 
m some cases ; but the circumstance of their being 
undertaken by the direction of the client, is not alone 
a sullicient ground for allowing them, as the solr. 
hunsolf is better able to judge of their necessity. — 
(/ROSSIJ5Y V. Parker (1S2U), 1 Jac. «& W. 400 ; 37 
E. R. 443. 

Annotations : — Reid. ITorlook v. Hiuith (18'i7), 2 My. & Cr. 

49.') ; SaycT v. Wa^staff, Itc Saudere, Ex p, AVa^tafl 

(1814), 14 L. J. Ch. 110. 

2816. - — -.] — Upon a summons by a solr. for an 
order directing the taxing master to review hi.s 
taxation of a bill of costs: — Held: the journeys 
of a country solr. to town to attend counsel 
& otherwis('^ to conduct the proceedings in an 
action ought to be allowed where the solr. had 
authority from his client to make these charges, 
but that such journeys to town ought not to bo 
allowed smiply on the principle that the country 
solr. would probably bo bettor acquainted witli the 
subject-matter than his Txmdon agent. — Re Storeb 
(1884), 20 Ch. D. 189 ; 63 L. J. Ch. 872 ; 50 L. T. 
683 ; 82 W. R. 767. 

Annotations .'—OonBi. 'rhe Metropolis (1899), 81 L. T. 230. 

Eefd. The Soto, [1893] P. 73. 


2817. Information collected while travelling 

for another client.] — A solr. had a retainer to act 
generally for a co., & also a special retainer to 
conduct a Chancery suit on behalf of the co. 
Being employed by another client to go to America, 
he collected information on behalf of the co. in 
furtherance of their suit, but without special 
instructions from the co. to do so. On his return 
to England he reported to the co. what he had done, 
& they made use of the information he had 
obtained. He afterwards took three journeys to 
Paris to conduct negotiations for a compromise of 
the same suit, without instructions from the co., 
but with the knowledge of some of the directors, 
& on two of them he was accompanied by the 
chairman ; — Held : under the special circumstances 
of the case, the solr. was entitled to charge the co. 
for his professional services in America, also 
for his professional services & expenses on his 
journeys to Paiis. 

A solr. has no right to take special journeys or 
to go to foreign countries at the exx)ense of his 
client without specific instructions : nothing is 
better settled : otherwise the client, in giving a 
retainer to a solr., would thereby authorise him 
to travel all over the world at his expense (Jessei., 
M.K.).— iiV Sneel (1877), 5 Ch. 1). 815 ; 36 L. T. 
534 ; 25 W. R. 736, C. A. 

Annotaiions : — Consd. Jte Hill (188G), 55 L. J. Ch. 871. 

Reid. The Soto, [1893] P. 73. 

2818. Conduct of negotiations for com- 

promise of suit — Solicitor acting with knowledge of 
some of directors of client company.] — Re »Snell, 
No. 2817, ante. 

2819. Country solicitor attending proceedings in 
London.] — C rossley v. Parker, No. 2816. ante. 

2820. .] — A country solr. personally attend- 

ing an appeal instead of employing his London 
agent wUl on taxation be allowed the additional 
charges & expenses tliereby occasioned. — Re 
Foster, L'x p. Dickens (1878), 8 Ch. D. 698 ; 48 
L. J. Bey. 32 ; 26 W. R. 916. 

Annotations : — Distd. Re Sberweli, Ex p. Snow, [18791 W. N. 

22. Consd. Rc storor (1884), 21) Ch. P. 189. Reid. The 

Soto, [1893] P. 73. 

2821. .] — Re Sherwell, Exp. Snow, [1879] 

W. N. 22. 

Annotation: — Reid. The Soto, [1893] P. 73. 

2822. .] — Re Stoker, No. 2816, ante. 

2823. .] —Practice Note, [1928] AV. N. 

145. 

2824. — ~ London agent also attending cause.] — 

Where a London agent has been employed to 
attend the trial t)f a cause, it is a matter within the 
discretion of the master, whether the costs of a 
journey to London by the country att<4rney to 
at.tend the trial of the cause shall be allowed. — 
Parsi-oe V. Eoy (1833), 2 Dowl. 181. 

Annoiatum : — Expld. Archer v. Maibh (1839), 7 Howl. 541. 

2825. .] — It is a matter for the discretion 

of the master, & with which the ct. will not inter- 
fere, whether the expenses of a country attorney 
attending a reference, besides liis town agent, shall 
be allowed. — A rcher v. Marsh (1839), 7 Dowl. 
541 ; 1 Will. Woll. & H. 677. 

2826. Journey of forty-eight miles to give 
evidence — Journey charged for as three days.] — 
An attorney’s expenses for travelling forty- 


for partner.] — Arnold v. Goldstein, 
[1920] 2 W. W. U. 424.— CAN. 

b. Counsel's opinion — Solicitor re- 
opening case vrithout justification.]— On 
taxation between solr. & client, the 
costs of a case laid before counsel for 
an opinion on a point decided by a 
decree disallowed, on the ground that 
the solr. was not justtded in endeavour- 


ing to re -open the question. — N ewby 
V. Drew (1848), 12 I. Eq. It. 24.— 

IR. 

0 . Refreshers.]— A rofroshor foe paid 
by a solr. to counsel on an intcrlooutory 
motion win not bo allowed against the 
client on client & solr. taxation. — 
Lynch to Chance (1892), 30 L. It. Ir. 
278,— IR. 


PART VII. SECT. 2, SUB-SECT. 1.— 
B. (0). 

d. TVhet/ier express instructions of 
client necessary — Necessity for good 
faith tf- rcasoncuilc grounds.] — 43ouaH v 
Park (1881), 8 P. It. 492.— CAN. 

e. Country solicitor attending pro- 
ceedings in Dublin.] — Re Cra:\isik & 
Greer, [1894] 1 I. k 135.— IB. 
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eight miles to give evidence, was charged as for 
three days : — Held : exorbitant, & reduced to two. 
— Lucas v. Roberts (18S5), as reported in 3 
0. L. R. 987 ; 25 L. T. O. S. 101 ; 3 W. R. 415 ; 
sub nom. Roberts v. Lucas, 19 J. P. 359. 

2827. Journey to Paris to obtain execution of 
deed.j—Costs of a journey to Paris to obtain the 
execution of a deed disallowed, beyond the expense 
of doing it through an agent . — Re Bevan (1855), 
20 Beav. 140 ; 52 E. R. 558. 

2828. Journeys to expedite administration pro- 
ceedings .] — Re Leeuw, Rein v. Wrathall (1892), 
36 Sol. Jo. 715. 

Annotation: — Consd. hivinedon v. Garden, [1901] 1 Ch. 

(d) Negligent or Unnecessarxj Proceedings. 

2829. Functions of taxing master.] — On a taxa- 
tion between solr. & client of the costs of a causti 
objections were taken on behalf of the client to 
charges occasioned by the postponement of the 
trial & the amendment of the pleadings, on the 
ground that the iiostiionement of the trial &■ the 
amendment of the pleadings had been rendered 
necessary by the negligence of the solr. ; the 
reg^sti-ar refused to disallow the items, on the 
groimd that it was not within Ids province as 
Taxmg Master to inquhe into tlie question of 
JiPghgence : — Held : on moticui in ct. to review 
the taxation, the ruling of the registrar was right. — 
The Papa De Rossie (1878), 3 P. 1). 160 : 27 
W. R. 367. 

2830. .]— The taxing master in taxing the 

costs of an action has jurisdiction to disallow the 
costs of proceedings which were rendered necessary 
only by the negligence or mistake of the solr. 
charging such costs . — Rc Massey & Caiiey’ (1884), 
26 ('h. D. 459 ; 53 L. J. Ch. 705 ; 51 L. T. 390 ; 
32 W. R. 1008, A. 

2831. Allowance by way of compensation for 
services Inadequately remunerated.] — By the 

I>ractice of the ct,, solrs. are often not paid at all, 
or very ill i)aid, for very important services, & 
therehu’e they ought not to be deprived of any 
lawdul fees which the practice warrants, upon the 
notion that the business charged may have been 
of no ju-aetical benelit. Thus, where a solr. acts 
for a pltf, A for some defts., he is entitled to 
chaige such defts. for pltf.’s warrants served on 
his clients defts., & for attendance thereon, A for 
sepai-ate copies of the proceedings. — L ucas v. 
Peacock (1841), 8 Beav. 1 ; 50 E. R. 1. 

2832. Distinguished from fictitious charges 

for Important business which has been neglected.] — 

1 have been informed, that soils, frequently do 
charge for particular acts of business, which, upon 
the occasion to which they relate, may not have 
been necessary or required for the interests of their 
client, A this, because, in the taxation of costs for 
the whole business done, such charges are allowed, 
whilst the cliarges allowed for other services of 
the utinost value A importance, truly rendered to 
llieir clients, are so inadequate, that unless some 
compensation wore allowed in another way, no 


adequate remuneration would, upon taxation, be 
given for the transaction of the whole business. 

But doing A charging for some things not 
required for the interest of the clients, A for which 
the client has, or is supposed to have compensation 
by the undercharge whicli is allowed against him 
for services truly rendered, is a very different 
thing, from making a fictitious charge, as for 
business done on a most important occasion, when, 
in fact, such business was not done, A the interest 
of the client was wholly neglected (Lord Lano- 
dale, M.R.), — Davenport v. Stafford (1845), 8 
Beav. 503 ; 11 L. J. Ch. 414 ; 5 L. T. O. S. 428 ; 
9 Jur. 801 ; 50 E. R. 198. 

Annotations : — Mentd. Turner r. Turner (18r)2), 2 Do G. M. 

& G. 28; Purcell v. Mannlufr (1857). 30 L. T. O. S. 50 ; 

Staunard v. Harriaon (1871), 24 L. T, 570; Ilviddersfield 

Banking Go. r. Llator. [1895J 2 Ch. 273; Ainsworth v. 

Wilding, [1890] 1 Ch, 673. 

2833 . Preparation of conveyance — Where title 
deeds in possession of adverse party.] — A solr. 

emj)loyed in the sale of an estate knew that tlie 
title deeds were in the possession of an adveise 
party ; lie however jjroeeeded to prepare A 
obtained the execution of the conveyance A 
memorial. The sale went off, in consequence of 
the absence of the title deeds. lie was disallowed 
the costs of the proceeding, A the deed being a 
cloud on the title, he was also ordered to deliver 
it without being paid the costs thereof.- — PG'n’s v. 
Dutiw (1845), 8 Beav. 493 ; 5 L. T. O. S. 313 ; 
50 E. R. 194 ; subsequent jnoceedings, 6 L. T. O. S. 
363, 

2834 . Two actions brought Instead of one.] — 

An attorney, under the advice of a special pleader, 
caused two actions of ejectment to be brought 
where the Court thought that one would clearly 
have sufficed. The Court refused to interfere witii 
the Master’s taxation, who, in his discretion, had 
disallow'ed the costs relating to one of the actions. 
—Doe d. IIammond v. Roe (1847), 9 T.. T. 0. 8. 124. 

2835 . Action Improperly brought.] — In the 
taxation of costs the taxing master has authority 
under Solicitors Act, 1843 (c. 73), to disallow the 
charges for an action wliicli lie m his discretion 
considers to have been improperly brought. — 
Re CuARK (1851), 1 De C. M. A G. 43 ; 21 L. J. Ch. 
20 ; 18 L. T. O. 8. 130 ; 15 Jur. 1017 ; 42 E. R. 
407, L. JJ. 

AimoUitions .-—ConsA. Rr Barrow (1853), 17 Bouv. 517. 

Reid. Rc Browno (1852), 21 L. J. Ch. 442 , Re Atkiuson 

& Pilgrim (1858), 26 Beav. 151. 

2836 . Attempt to enforce sale — Sale unenforce- 
able because particulars incorrect.] — A solr. 
inserted an inaccurate statement in the par- 
ticulars of a sale, which he attempted to cover by 
a condition. An intending purchaser refused to 
complek) on discovering the inaccuracy, but 
counsel advised vendor’s solr. that the condition 
in question hound the purchaser, A advised a 
summons under the Vendor A Purchaser Act, 
which w^as accordingly taken out ; A the chief 
clerk A ct. of llrst instance agreed with counsel, 
but the Ct. of Appeal reversed their decision, A 
held that the said condition could not get rid of 
the jiositive statement in the particulars, so that 
the purchaser could not be compelled to complete. 


PART VII. SECT. 2, SUB-SECT. 1,— 
B. (d). 

f. Onus of jiioof of neahgencc.] - 
v\ lierc Hcrvices are roiuleroil by a solr. 
at tlio inrttjince of a client, ■i)ossosHing 
the like kiiovleilgo of the matters of 
fact as the solr., the onus Is on (he 
client to cHtabllsh negligence, lgn(»ranee, 
or want, of Bklll, hy reason of whieh 
alone & entirely the aerviees have been 
utterly worthleas, if he resist the taxa- 
tion of costa incurrod by such services. 


r. WiUTTY (1883), 2 
O. R. 421 ; 20 C. L. J. N. S. 146.— CAN. 

g. Action improperly hremoht — Rvit 
in chancery wUhin county court jurii- 
diclvni .] — Where a solr, incurs \iselo8s 
& unnecessary coats by instituting in 
chancery a suit within the JurlstUctlon 
of the county ct„ the surplus of the 
coata in chancery over the Inferior ct. 
t/arlff will not be allowed to him against 
his client . — Re Hardy, 1^ooi.e v. Poolk 
(1871), 3 Ch. Ch. 170.— CAN. 


h. Rroccedinys by action instead 

of summarily.] — Re Adlenby & Weiu 
( 1891), 14 P. It. 227.— CAN. 


k. Continuance of proceedings after 
object obtained .] — Costa of proceedings 
in a cause, after the object of It had, 
with the knowledge of the solr,. been 
otherwise obtained, not to bo allowed, 
on a taxation between solr. & client, 
except under special clroumstancos. — 
Lanoford (Lady) ». Mauoxy (1845), 3 
Jo. & Lat. 97. — IR. 
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In the taxation of the vendor’s costs as between 
him & the solr. the taxing master disallowed the 
solr. his costs in connection with the abortive 
attempt at a sale & with the summons, & the 
Vice-Chancellor affirmed his disallowance . — Kc X. 
(1886), 64 L. T. 634. 

(c) Solicitor Acting for More than One Party. 

2837. Solicitor acting for plaintiff & some defen- 
dants — Plaintiff’s warrants served on defendants.] — 

Lucas v. Peacock, No. 2831, ante. 

2838. Attendance.] — L ucas v. Peacock, 

No. 2831, ante. 

8239. Copies of proceedings.] — L ucas v. 

Peacock, No. 2831, ante. 

2840. Whether client liable for proportion of 

costs.] — Where the same solr. has been employed 
in a suit by two or more parties, he will be allowed 
in the taxation of Ids bill of costs, against each 
of his clients, only such client’s proportion of the 
general costs of the suit. — lie Cor.QUiiouN, Ex p. 
Ford (1851), 5 l)e G. M. G. 3.5 ; 2 Eq. Rep. 304 ; 
23 L. J. Ch. 615 ; 22 L. T. O. H. 290 ; 2 W. R. 286 ; 
43 B. R. 781, L. JJ. 

Annotations: — Expld. Frazer r. Thompson (1860), 1 Giff. 

637. Distd. Wuhsou V. Row (1871), L R. 18 Eq. 680 ; 

RurridRe v. Rellew (I87.'>), ,52 L. T. 807. Apld. Re Allen, 

Davies V. Chatwood (J879), 11 Cb. D. 211. Consd. 

Mortffaffo Insco. Corpii. u. Canadian Agricultural Coal & 

Colonisation Co., [1901] 2 ('h. 377. Apld. ElLingsen v. 

Dot SkandluavislvO Compani. 11919] 2 K. H. 567. Consd. 

Terry v. Gould (No, 2) (1921), 69 Sol. Jo, 212. Befd. 

Re SaUutuui, [1891] 2 Cli. 201. 

2841. Where retainers separate.] — Separate 

retainers were given to an attorney by deft. & 
two other persoits, as defts. in a Chancery suit, 
to conduct their defence thereto ; but a joint 
appearance was entered, & a joint answer put 
in ; one set of counsel only was employed, to 
whom one sot of briefs was delivered, & joint 
allidavits were made, «te joint consultations 
obtained, the defence throughout being conducted 
as a joint defence. In an action by the attorney 
to recover the whole costs of the Chancery suit 
from deft., the only defence set up at the trial 
was a special agreement by the attorney that 
deft, should not be liable for any of the costs 
of the suit, which agreement, however, the jury 
negatived. Thereupon, at the suggestion of the 
judge that ii/ was unnecessary to go into evidence 
of t-lio reasonableness of the charges, which pltf. 
was prepared to give, inasmuch as the bill would bo 
taxed in the usual way, a verdict was entered for 
pltf. for the amount of his bill, “ subject to taxa- 
tion.” Upon the bill, which consisted entirely of 
Chancery charges, coming before the common law 
master for taxation, he referred it, under kSolicitors 
Act, 1843 (c. 73), s. 42 to a tTiancery taxing 
master, who accoi'dingly taxed the whole bill at a 
certain sum ; but, on the authority of Re Colqu- 
houn, Ex p. Ford, No. 2810, ante, apportioned & 
allotted one-third part only of such sum as against 
deft, for his pioportionate share of the whoh;. 
That apportionment the conmion law mast-er, on 
the bill coming back to him for his allocatur, 
repudiated, & taxed the whole bill at the total sum 
taxed by the Cmancery master, & for that amount 
judgment was signed by the pltf. : — Held: the 
view taken by him was >ight, pltf. was entitled 
to recover the whole of liis costs from deft. ; tor, 
though the retainers were separate, there was 
evidence, if the case had gone to the jury on that 
point, that they had merged into one joint liti- 
gation ; & not having raised the question of 

separate liability at the trial, it was not open to 
deft., nor competent to the Chancery master, to 
raise it on taxation. 


Tliere is no difference in the law, as administered 
in a ct. of equity, & as administered in a ct. of 
common law, with regard to the question of the 
joint or separate liability of several defts. The 
rule is the same in both cts. If there bo separate 
contracts with the attorney, each deft, is liable for 
his own share only of the costs, & if the contract 
be joint, then each is liable for the whole. — 
Buhridge V. BEU.EW (1875), 32 L. T. 807. 

Annotations: — Expld. Re Allen, Davies v. Chatwood (1879), 
11 Ch. J). 214. Befd. ElliuRseu v. Dot Skandinaviske 
Companl, [1919] 2 K. IJ. .507. 

2842. .]~In a suit by a shareholder 

against the seven directors, the secretary & the 
CO., to restrain an action for calls, to bo relieved of 
his shares on the ground of misrepresentation in 
the prospectus, & to be indemnified by the directors, 
defts., having all appeared by A., the same solr. put 
in a joint & several answer, signed by one counsel, 
& joined in their defence, signed three separate 
retainers to A., all in the following terais : — ” You 
having up to the present time conducted t4io 
defence of this suit on behalf of all defts., & in 
pursuance of their instructions in that behalf, we 
the undersigned do hereby confirm such instruc- 
tions, & request you to continue such defence, & 
to take sueli stops as you may consider necessary 
in the matter ” : — Held : the retainers wore 
separate &, not joint, & the assets of the co. in 
liquidation were liable for one-ninth only of the 
costs. — Re Aulen, Davies v. Chatw'ood (1879), 
11 Ch. D. 244 ; 48 L. J. Ch. 358 ; 40 L. T. 187 ; 
27 W. R. 485. 

Annototwns : — Consd. Mortgage lusco. Corpn. v. Canaiiian 
Agricultural Coal & Colonisation Co., [1901 J 2 Ch. 377. 
Befd. Rr Salamau (1891), 7 O L. T. 772. 


(/) Solicitor Appearing in Person. 

2843. General rule.] — (1) Where an attorney 
succeeds in a suit to which lie is a party, it is 
customary to allow him on taxation the same 
costs as if he were employed for another person. 

(2) An action was brought against an attorney, 
wJierein j)ltf. was nonsuit/ed. Deft, acted as his 
own attorney in the cause & attended the assizes, 
but his London agent was the attorney on the 
record : — Held : deft, was entitled to the usual 
costs for such attendance at the assizes, &> also to 
the charges of his London agent. — Jarvis v. Dewtes 
(1830), Tyr. & Gr. 240. 

2844. .] — Where an action is brought 

against a solr who defends it in person «fe obtains 
judgment, be is entitled upon taxation to the same 
costs as if he had employed a solr., except in respect 
of items which the fact of his acting directly 
renders unnecessary. — London Scottish Benefit 
Society v. CTiorrey (1884), 13 Q. B. D. 872 ; 53 
L. J. Q. B. 551 ; 51 L. T. 100 ; sidj nom. London 
Rerisianent Building Society v. TTiorley, 32 
W. R. 781, C. A. 


Annotations : — Apld. Re DonahlHon (1884). 27 Ch. D. .544; 
Bidder v. Brldgob, [1887 J \V. N. 208. Expld. Re WalUa, 
Ex p. LickorLsli (1890), 25 Q. B. D. 176. Gonsd. Stone r. 
LlokorLbli, [1891] 2 ('h. 363, Apld. Tolputt v. Mole, 
[1911] 1 K. B. 87. Befd. Caraon r. IMokeragill (1885), 51 
L. J. Q. B, 484 ; Tolputt v. Mole, [1911] 1 K. B. 836. 


-.] — Bidder v. Bridges, [1887] W. N. 


2845. — 

208. 

Annoiatim : — Consd. Tolputt r. Mole, [1911] 1 K. B. 87. 

2846. Charge for attendance.] — An attorney 
who is party to a suit is not entitled to charge a 
guinea a day for attending the trial, though he 
acts as his own attorney, unless it appears that it 
was necessary that he should attend in person. — 
Leaver v. Whalley (1833), 2 Dowl. 80. 

Annotation : — Expld. London Scottish Permanent Benefit 
Soo. V. Chorley (1884), 50 L. T. 205. 

2847. — — .] — Jarvis v. Dewtes, No. 2843, ante. 
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2848. Registrar of county cotui; — Appearing as 
party In that court.] — County Courts Act, 1888 
(c. 43), s. 41, which provides that a registrar of a 
county ct, sliall not be engaged as solr. for any 
party in any proceeding in the registrar’s ct., does 
not prevent a registrar, who is a solr., from defend- 
ing himself in person in an action brought against 
liim in his own ct., or from recovering from pltfs. in 
the action such costs as a solr. deft, is entitled to on 
taxation, under C. C. R., 1903-1908, Ord. 63, r. 25, 
& by reason of s. 118 of the Act, which provides 
that all costs shall be taxed by the registrar of the 
ct. in which they were incurred, the registrar’s bill 
of costs must, of necessity, bo taxed by the regis- 
trar himself. 

Deft, was the registrar of a county ct. & was also 
a prcLctising solr. Pltfs. brought an action against 
him in that ct., alleging, negligence by him in his 
official capacity. Deft, acted as liis own solr. in 
the action & was represented by counsel at the 
trial. The coimty ct. judge gave judgment for 
deft, with costs. Deft, brought in Ms bill of costs 
for taxation & gave notice of a taxation before 
himsolt. Pltf.’s solr. attended the taxation under 
protest, & on the taxation, deft, disallowed several 
items. Pltfs. applied to the county ct. judge to 
review the taxation, & on the review i-he judge 
taxed off two further items : — Held : the taxation 
had to take place of necessity before deft, himself : 
deft, appeared in person & did not lose his costs 
because he was also registrar Sc a solr. ; the county 
ct. judge had not taxed on any wrong principle : 
&, fiirther, that by their application to the county 
ct. judge pltfs. had waived their objection to the 
jurisdiction. — T olpu'it (H.) Sc Co., Ltd. v. Mole, 
[1911] I K. B. 836 ; 80 L. J. K. B. 686 ; 104 L. T. 
148 ; 55 Sol. Jo. 293, C. A. 

Expense of journey.] — See No. 2824, ante 

{(]) Statute-Barred Items. 

2849. When allowed — Common order to tax.] — 

Qti. : whetiier under the common order obtained 
by a client to tax Ms solr.’s bill of costs, the taxing 
master ought to strike out, without taxing them, 
all statute-barred items. — CumvEN r. Mii.burn 
( 1889), 42 Ch. D. 424 ; 62 L. T. 278 ; 3S W. R. 49 ; 
on appeal, 42 Ch. D. p. 432, C. A. 

Annotations • — Consd. Buflpett v. Budgett, 11895] 1 Ch. 
202; /I’c Brockman, [1909] 1 Ch. .8o4. Refd. /('r Margetts, 

t l890] 2 Ch. 263 ; Smith v. Betty, [1903] 2 K. B. 317. 
lentd. lie Astley «fe Tyldcfiloy Coal & Salt Co. & Tyldosley 
Coal Co. (1899). 68 L. J. Q. B. 252. 

2850. .] — Be MABGE'rrs, No. 2756, 

ante. 

2851. .] — (1) The amount to bo 

allow^ed for copy correspondence is in the discre- 
tion of tlie taxing master, but Ms answer must 
show that lie has ascertained what portion of the 
corre.spondence, having regard to all the circum- 
stances of the case, was necessary «fc proper for 
the due consideration of the case. 

(2) The practice of disallowing statute- barred 
items under a common order to tax a solr.’s bill, 
or under a special order not expressly dealing with 
the question of statute- barred items, is not applic- 
able to a case where there is an order coutaimng 
an express direction to ascertain the costs, charges, 

& expenses properly incurred by trustees. — 
Budget!’ r. Budgett, [1895] 1 Ch. 202 ; 64 L. J. 


Ch. 209 ; 71 L. T. 032 ; 43 W. R. 167 ; 39 Sol. 
Jo. 61 ; 13 R. 1. 

Annotations : — As to (2) Refd. He Margetta, [1896] 2 Ch. 
263 ; lie Brookmaii, [1909] 2 Oh. 170. Generally, Reid. 
Oliver V. Robbins (1894), 13 R. 63. 

2852. Special order.] — Budgett v. Bud- 

OETT, No. 2851, ante. 

2853. .] — Be Margetts, No. 2756, 

ante. 

2854. Order containing express direction to 

ascertain costs properly incurred — Costs properly 
incurred by trustees — Costs paid.] — Budgett v. 
Budgett, No. 2851, ante. 

2855. Costs payable.] — Bud- 

gett V. Budgett, No. 2851, ante. 

Effect of statute on solicitor’s Hen.] — See Part 
VI JI., Sect. 2, sub-sect. 7, post. 

(h) Unusual Expenses. 

2850. Duty of solicitor — To inform cUent that 
costs may not be allowed — As between party & 
party.] — Garrard v. Arnold (1838), as cited in 
2 Q. B. at p. 938 ; 114 E. R. 303. 

Annotation Foy v. Cooper (1842), 2 Q. B, 037. 

2857. .] — An attorney employ- 

ing counsel on a writ of trial cannot charge the 
fees in his bill, unless, before employing counsel, 
he distinctly warned the client that, even if suc- 
cessful, he would not bo allowed such fees on 
taxation of costs. Although the client knew of, 
& acquiesced in, the retaimng of counsel. — FOY 
V. Cooper (1812), 2 Q. B. 937 ; 6 Jur. 128 ; 111 
E. R. 363. 

Annotation : — Reid. Barker r. Fleetwood Improvement 
Comrs. (1890), 62 L. T. 831. 

2858. — -.] — Edkins v. Jackson 

(1844), as reported in 2 L. T. 0. S. 312. 

2859. .] — Where a solr. proposes 

to incur imusual expense in th(5 course of an 
action, such as taking shorthand notes of the 
evidence, or procuring the attendance of experts 
& scieniilic witnesses, it is his duty to point out 
to his client that such expense might not be 
allowed on taxation as between party & party, 
& might therefore' lla^'e to bo borne by the cli<*nt 
w'liatover might bo the result of the trial. Tliere- 
fore, wlicrc the solr. had omitted such duty, he 
was not allowed on taxation as betwe'cn solr. & 
client the cost of shorthand notes of the evidence, 
although the client authorised him to cmiiloy a 
shoi’thand writer to take such note's. Sc used Sc 
otherwise availed himself of them after they had 
been so taken. — Be Blyt’ii Sc Fankiiawe, Ex p. 
Wells (1882), 10 Q. B. D. 207 ; 62 L. J. Q. B. 
186 ; 47 L. T. 010 ; 31 W. R. 283, G. A. 

Annotations : — Apld.Re Broud & Broad (1885), 15 Q. B. D. 
420. Distd. Damond v. Mutual Cyclo 8c Manufacturing 
Supply Co., [1899] 2 Q. B. 488. Apld. Re Roney, [1914] 

2 K. B. 629. Refd. Re Neition, Nation v. Hamilton 
(1887), 57 L. T. 618 ; Re Cohen & Cohen, [1905] 2 Ch. 
137. 

2860. — .] — J^he rule laid down in 

Be Blyth cfc Fanshawe, Ex p. Wells, No, 2859, ante, 
applies to the costs of employing a third counsel on 
the hearing of an appeal, the expense being an 
unusual one. Therefore, even if a solr. has obtained 
his client’s sanction to the employment of a tliird 
counsel on an appeal, the costs will not be allowed 
on taxation between solr. & client, unless the solr. 
has also explained to the client that the costs will 
probably not be allowed as between party & 
party, & that, even if he succeeds on his appeal. 


PART VIl. sect. 2, sub-sect, 1.~ 
B. (h). 

1. General rule .] — Where a Bolr. con- 
ducts bis mvn litigation he is entitled 


to Include In his bill of costa profit 
costs as such solr., although prier to 
the commencement of the litigation ho 
was not holrilng himself out as a solr. 
or practising as one. — Ogier v. Norton 


(1904), 29 V. L. R. 536.— AUS. 

m. .] — A solicitor prosecuting or 

defending an action In person should 
be allowed the same costs as if he had 
employed a solr., except as to such 
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he may have t-o pay the costs of the third coimsel 
himself. — Re Broad & Broad (1886), 16 Q. B. D. 
420 ; 54 L. J. Q. B. 673 ; 62 L. T. 888 ; 1 T. L. R. 
663, 0. A. 

Annotations : — Refd. Osmond v. Mutual Cyclo & Manu- 
facturing Supply Co. (1899), 08 L. .T. Q. U. 1027 ; lie 
Cohon & Cohen, (1905] 2 Ch. 137 ; Re Roney, [1914] 2 
K. B. 529. 

2861. Effect of Client’s knowledge or acquies- 
cence.] — F oy V. Cooper, No. 2857, arite. 

2862. .] — Where a party to a cause tried 

before the sheriff on a writ of trial, after full 
notice that in any event he will have to pay the 
expense of counsel, insists upon having counsel 
at the trial, his attorney is entitled, on the taxa- 
tion of his bill, to be allowed the expenses of tlie 
brief & fees to counsel, notwithstanding the 
“ Directions to Taxing Officers ” Trinity Term, 
1844.— 7?c Smith (1844), 13 M. & W. 477 ; 2 Dow. 
& L. 376 ; 14 L. J. Ex. 03 ; 4 L. T. O. S. 1.69 ; 
8 .Tur. 1143 ; 163 E. R. 199. 

2863. .] — Re Blyttt & l^ANSHAWE, jEV p. 

Welch, No. 2859, attfe. 

2864. .] — 7 ^e Broad & Broad, No. 2860, 

ntite. 

2865. Effect of agreement of parties In court — 
With sanction of Judge.] — Wliere on the trial of 
a patent action it was agreed in open ct. between 
counsel for the parties with the sanction of the 
judge that a shorthand writer’s note of the evi- 
dence to be taken on behalf of the parties jointly 
should be used as the record of the evidence for 
the purposes of the trial : — Held : the solr. of a 
pari-y to the action was entitled to charge his 
client witli money disbursed as his share of the 
(’Dst of taking the shorthand note. — Osmond v. 
Mutual Cyele & Manufacturing Supply f’o., 
T.td., [1809] 2 ih B. 488 ; 68 L. J. Q. B. 1027 ; 
81 L. T. 264 ; 48 W. R. 126, C. A. 

Anm»Utti(ins : — Distd. East London J!y. v. Thames Con- 
servators (1901), 48 Sol. .lo. 492 ; Jones v. Llanrwst TJ. C., 
[1911] 1 Ch. 393 . Re Roney, [1914] 2 K. R. 529. Consd. 
Seal V. Turner, [1916] 3 K. B. 194, 

(i) Other Cases. 

2866. Arbitration — Cost of award.]— 7?^; Rowley 
(1886), 30 Sol. .To. 667. 

2867. Costs of obtaining change of venue.]— 

lie Rowley (1886), 30 Sol. Jo. 667, D. C. 

.] — See, also, Arbitration, Vol. II., i)p. 

1)07. 008, Nos. 2384-2388. 

2868. Aflldavits — Made on delivering up papers — 
Under order tor taxation.] — Re Catltn, No. 2803, 
inie. 

2869. Brief of pleadings made before trial.] — 

Re Pender, No. 2797, ante. 

2870. Charities — Expenses Incurred without 
sanction of master — Professional charges.] — A 

solr. who, without the authority of the master, 
bakes steps in a charity case, to get up information 
mth a view to making out a scheme for the 
idmini.stration of the charity, will not be allowed 
:)rofos8ional cliarges, though on the ground of 
lis having been really instrumental in producing 
i benefit to the charity, ho may be allowed hi.s 
jxpenses out of pocket ; & his own affidavit of 
he amount may, if not objected to, be received 


without a reference to the master. — ^A.-G, v. 
Ironmongers’ Co. (1847), 10 Beav. 194 ; 2 New 
Pract. Cas. 152 ; 8 L. T. O. S. 406 ; 11 Jur. 234 ; 
50 E. R. 656. 

2871. Out-of-pocket expenses — Solicitor 

Instrumental In producing benefit to charity.] — 
A.-G. V. Ironmongers’ Co., No. 2870, ante. 

Scale of costs as between solicitor & client, 

generally.] — Sec Charities, Vol. VJII., pp. 414, 
415, Nos. 2607-2682. 

Conveyancing business — Taking place in action.] 

— See Nos. 2650, 2651, ante. 

2872. Copies — What copies allowed — Amended 
particulars of claim.] — Issues were joined in fact 
& in law, & notice of trial of the former given, 
but pltf. having gone to trial, luiid the costs ol 
the day on motion in the subsequent term. In 
that term the demurrer was argued, & deft, had 
leave to amend, on payment of costs. The master 
disallowed aU pltf.’s costs of the paptu* books (te 
briefs which related to tlio issues in fact, & was 
held right. In an action on an attorney’s bill, 
the bill had been delivered, but an order for better 
particulars by adding the dates was granted, on 
defts. paying for the same. Pltf. charged for 
drawing as well as copying the amended particu- 
lars of the bill. The master allowed the copying 
only, & was lield right. — Jones v. Robi-^rth 
(1834), 4 Tyr. 310. 

2873. Receiver’s accounts — One copy 

only.] — VJioro a solr. acts for pltf. & the receiver 
in a cause, the costs of one copy of the accounts 
only will be allowed on taxation. — S harp v. 
Wright (1866), L. R. 1 Eq. 034 ; 14 L. T. 240 ; 
14 W. R. 562. 

Annotation — Retd. Grieb’e Case (1890), 45 Ch. 1). 000. 

Action In forni& pauperis.] — See 

No. 291 1 , post. 

Copies of proceedings — Solicitor acting 

for plaintiff & some defendants.] — Sec No. 2831, 
ante. 

2874. Discretion of taxing master — As to 

amount allowed.] — B udgei’T v. Budgett, No. 2851 , 
ante. 

2876. County court proceedings — Work done out 
of court before institution of suit.] — Coirnty Court 
Act, 1846 (c. 95), s. 91, does not preclude an 
attorney from recovering from his client a reason- 
able remuneration for his work labour done out 
of ct., before tlie institution of a suit, or take away 
the riglit of the superior cts. to allow on taxation 
a reasonable remuneration for this description of 
labour. — K etguijsy v. Goodman, Ex p. Keighley 
( 1850), 9 0. B. 338 ; 1 L. M. & P. 205 ; Rob. L. & 
W. ,333 ; Cox, M. it H. 284 ; 19 L. .T. C. P. 166 ; 
14 L. T. O. S. 488 ; 14 J. P. 176 ; 14 .Jur. 462 ; 
1,37 E. R. 924. 

Annotations : — Consd. Re Toby (1850), 12 Q. B, 094 ; Yer- 

lander r. KddoUs (1881), 51 L. J. Q. B. 55. 

2876. — — .] — The enactment of 9 & 10 

Viet. c. 96, s. 91, tJiat an attorney shall not have 
or recover more tlian 15s. for appearing or acting 
in the county ct. is confined to charges for business 
done in ct., & does not prevent the attorney from 
recovering beyond that amount for services out 
of ct. in advising or getting up the case in which 


(hargrcB as arc rendered unnecessary by 
il8 actlnjf In person. — ('lakke v. 
Pkwart, [1917] 2 W. W. R. 38; 10 
yta. L. R. 393 ; 31 D. L. R. 72.3.— 

JAN. 

n , . }— Laj,anckttk t’. W alford , 

1927] 4 TJ. L. R. 642 ; 61 O. L. R. 135. 

-CAN. 

o. .]— An attoniey conducting 

i1b own case Is entitled to hJs profos- 
iloual fees on taxation where he makes 


no claim for his own witness expenses. 
— Du Plessib V. WiLSNACU, [1915] 
C. P. D. 539.— S. AF. 

PART VII. SECT. 2, SUB-SECT. 1.- - 
B. (i). 

p. Conies —What cojnes allowed — 
Declaration in <miL] — In taxing costs 
between attorney & client, the attorney 
Is entitled to the taxable charges of 


drawing & copying a declaration In a 
suit brought by the client though he is 
not the attorney in that suit ; the 
service having been perrt)rmod at the 
request of the client, & with the assent 
of the attorney in tho suit. — Re. 
Bayard (1849), 1 AU. 571.— CAN. 

q. Work not ordinarily falling vpon 
soheitors — Work of meritorious cha- 
racter .] — DAmSAI V. SOONDERTI (1907), 
I. L. R. 31 Bnm. 4 30.— IND. 
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Sect. 2. — Contentions business: Sub-sect. l,i?. (i); 
sub-sects. 2, 3 db 4.] 

he appeared & acted. — Re Toby (1850), 12 Q. B. 
094 ; 1 L. M. & P. 426 ; Rob. L. & W. 301 ; Cox, 
M. & U. 324 ; 19 L. J. Q. B. 603 ; 16 L. T. O. S. 
226 ; 14 Jur. 719 ; 116 E. R. 1030. 

An7iot(itwns : — Expid. Vorlaudor v. Erklolls (1881), .'ll L. J. 

y. Jl. 55. Dbtd. lie Einanuol (1882), 9 Q. B. D. 408. 

Costs In county court actions where solicitor 

employed.] — See, gencralbj. County Courts, Vol. 
Xlll., pp. 621, 622, Nos. 708-718. 

2877. Drawing up case for counsel’s opinion — 
Abstract of deed prepared to accompany case sub- 
mitted.] — Re Pender, No. 2797, ante. 

2878. Power of taxing master to vary pre- 

scribed charge.] — Re Mauon, No. 2805, ante. 

2870. Whether ** other business ” within 

Solicitors’ Remuneration Act, 1881 (c. 44).] — A 
client took out a summons to review taxation of a 
solr.’s bill of costs. The following were among the 
items in dispute : (a) drawing case for the opinion 
of counsel at 23. per folio, tlie matter was not in 
conveyancing business, & was previous to an 
action ; (6) making a schedule of the documents 
which were handed over to a new solr. upon the 
occasion of withdrawal of retainer to the old solr. ; 
(c) perusal of particulars at a charge of 6s. Sd. 
The particulars were particulars of defence, & if 
they liad been treated as x^art of the defence, a 
charge for perusal of 4c?. per folio would have come 
to much less than 6.'?. 8d. : — Held : (1) di'awing a 
case for the opinion of counsel not being in a con- 
veyancing matter, & not being in action, was 
“ other business ” within above Act, a. 2 ; (2) the 
cliarge tor the schedule of documents was rightly 
allowed, as it was for the benefit of the new solr., 
A not of the old solr. ; (3 ) particulars wore separa,te 
“ pleading ” within the meaning of Appendix N 
to R. S. (3., A a charge of Os. 8d. for perusal was 
rightly allowed. 

Perusal of particulars delivered in an action 
under an order may be equivalent to perusal of 
an amendment of the pleadings & may be charged 
for as such. It is a matter in the discret ion of the 
taxing master. — Re Moroan (R. P.) & C!o., [191.51 
1 Oh. 182 ; 84 J. Ch. 249 ; 112 L. T. 239 ; 59 
Sol. Jo. 289. 

2880. Expedition money paid to stationer.]— 

(1 ) An order was made for the division <fc a transfer 
of a fund in ct., but before it could be completed, 
the fund became altered, & the solr. presented a 
lietition for a .similar object : — Held : it could not 
be considered as unnecessary, it appearing that 
the solr., using his best exertions, was unable to 
act on the first order, by r-eason of a diflficulty as 
to the legacy duty ; the solr. was therefore 
allowed the costs upon taxation. 

(2) Expedition money, paid by a solr. to a 
stationer or wnting clerk employed in the registrar’s 
office, disallowed upon taxation. 

(3) A gratuity paid to the clerks of the 
Accountant-General’s office was disallowed to the 
solr. on taxation, as was also a fee paid uj>on 
bespeaking an order for transfer which could not 
be made available. — Re Bedson & RusiiTon 
(1846), 9 Beav. 187 ; 15 L. J. CIi. 189 ; 7 L. T. 
O. S. 42 ; 10 Jim 213 ; 50 E. R. 315. 

2881. Fee on bespeaking order for transfer — 
Transfer afterwards useless.] — Re Bedson & 
Rusiiton, No. 2880, ante. 

2882. Gratuity to clerks of Accountant-General’s 
office.] — Re Bedson & Rusiiton, No. 2880, ante. 

2883. Inquiries & attendance relating to cause 
conducted by other solicitor — No further Inter- 
ference In cause.] — NmioiAS v. IlAyTER, No. 2795, 
ante. 


2884. Lists & schemes — List of documents 
handed over by solicitor.] — Re Catltn, No. 2803, 
ante. 

2885. .] — Re Morgan (R. P.) «fc Co., 

No. 2879, ante. 

2886. Scheme of property & holding of 

tenants for receiver.] — Re Catlin, No. 2803, ante. 

2887. Perusal of documents — Bill of predecessor.] 

— Re Catltn, No. 2803, nyife. 

2888. Exhibits to affidavits.] — Order made 

that the taxing master should be at liberty to 
allow a special charge for the ijerusal of exhibits 
to affidavits, the amount thereof, if any, to be in 
his discretion . — Ke Be Rosaz, Rymbr v. Be 
ROSAZ (1883), 24 Ch. B. 084 ; 53 L. J. Ch. 448 ; 49 
li. T. 133. 

2889. Particulars delivered In an action — 

Whether equivalent to perusal of amendment of 
pleadings — Discretion of taxing master.] — Re 

Morgan (R. P.) & Co., No. 2879, ante. 

2890. Production of will — Expenses of obtaining.] 

— Edkins V. Jackson (1844), as reported in 2 
L. T. O. 8. 312. 

2891. Service — How many calls allowed.] — 

The costs of two calls only, made on the service of 
a writ of summons, are to bo allowed on taxation, — 
Tapping v. Greenway (1841), 9 M. & W. 224 ; 
11 B. .T. Ex. 93 ; 152 E. R. 95. 

2892. Unsuccessful attempt at service — 

On express Instructions.]— Country solrs. incurred 
considerable disbursements , & made a substantial 
charge in resj^ect of an unsuccessful attempt t»o 
effect service on behalf of a l^ondon solr. against 
a client of the latter. Cpon taxation tiie whole 
of these disbursements & charges were disallowed, 
on the ground that they were unreasonably 
incurred : — Held : the taxation was between solr. 
&; client, & the seizure having been attempted 
upon express instructions, the master had no 
discretion to disallow the items entirely . — Re 
Eddowes & Sons (1908), 52 Sol. Jo. 600. 

2893. Settling minutes of order — Although order 
never in minutes.] — A solr. is entitled to charge for 
settling tlie minutes of an order actually made, 
although Bueli order never was in minutes. — Re 
Reece’s Estate, Gould v. Bummett (1866), 
L. R. 2 Eq. 609 ; 14 L. T. 881 ; 14 W. R. 1008 ; 
sub 7iom. Re Reece's Estai'E, Gould v. Goui.d, 
35 L. J. Ch. 794 ; sub now. Re Reece, Goold r. 
Bummett, 12 Jur. N. 8. 614. 

Annotations : — Consd. Uiidorwood r. Secreturv of Blute for 

Iniila (18G8), 10 W. B. 920. Mentd. lit Bauderson (1877), 

7 Ch. D. 170. 

2894. Shorthand notes.] — Rc Blytii k. Ean- 
siiAWE, Ex. p. Wells, No. 2859, ante. 

2895. Three copies.] — Rymill v. Neal 

(1886), 2 T. L. R. 879, C. A. 

2896. .] — An insurance on goods against 

lire w'as effected with three insurance cos. A fire 
occurred & a claim was made in respect thereof 
which was referred to arbn. One of the cos., 
called the leading co., was entrusted with the con- 
duct of the defence on behalf of all the cos. At the 
commencement of the arbn. it was agreed between 
counsel & solrs. on both sides that one shorthand 
writer should be employed to take a note of the 
proceedings, the expense to be shared equally by 
both parties, & that a transcript should be supplied 
day by day to the arbitrator, who said that it “ is 
in most cases very desirable ; it shortens the case.” 
There was no agreement or order by the arbitrator 
that the costs of the shoithand notes should bo 
costs in the cause, nor were the clients told that 
the costs might not be allowed on taxation as 
between party & pai*ty. The case lasted several 
days & a number of expert witnesse^s were called, 
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& an award was made in favour of claimants with 
costs. Upon taxation as between party & party 
claimants^ share of the costs of the sliorthand notes 
was disallowed. Upon taxation as between solr. 
& client of the insurance cos.’ solrs.’ bill of costs 
the taxing master disallowed the costs which the 
solrs. had paid of one-half of the shorthand notes : 
— Held : those costs were properly disallowed. — 
lie Roney & Co., [10141 2 K. 13. 520 ; 83 L. J. 
K. B. 451 ; 110 L. T. 411, C. A. 

Annotation : — Consd. Seal v. Turner, [1915] 3 K. II. 191. 

2897. Translations.] — Charges for translations of 
foreign documents made in a solr.’s office allowed 
in taxing costs relating to administration. — Re 
Bowes, Strathmore (Earl) v. Vane, [lOOOJ 
2 Ch. 251 ; 00 L. J. Ch. 544 ; 82 L. T. 073 ; 48 
W. R. 004. 


Sub-sect. 2. — Bankruptcy Proceedings. 

Accounts between trustee, estate & creditors — 
What charges allowed.] — Sec Bankrui’I’cy, Vol. 
IV., p. 210, Nos. 2009, 2018-2020. 

Audit & taxation — Basis of taxation of solicitor's 
charges.] — See Bankruptcy, Vol. IV., p. 217, 
Nos. 2028-2031 ; Supp. 111., p. 181, No. 2028a. 

Summary administration of small estates.] — 
See Bankrui^cy, Vol. IV^., pp. 500, 507, Nos. 
4500, 4573-4575. 

Application of doctrine of relation back of title 
□f trustee — Money paid to petitioning creditor’s 
solicitor.] — See Bankruptcy, Vol. V., p. 041, 
Nos. 5701-5703. 

Money paid to debtor’s solicitor.] — See 

Bankruptcy, Vol. V., pp. 041, 042, Nos. 5704- 
>707. 

Money deposited with solicitor for general 

:osts.] — See Bankruptcy, Vol. V., pp. 042, 013, 
N'os. 5708-5773. 

Costs of abortive proceedings — Where registration 
"efused.] — See BANKRUinuY, Vol. V., p. 1005, No. 
3711. 

Compositions & deeds of arrangement — Jurls- 
Uctlon of court.]— Bankruptcy, Vol. V., 
p. 1057, No. 8043. 

Duty of debtor to pay solicitor’s costs.] — Sec 

Bankhuptcy, Vol. V., pp. 1189, 1190, Nos. 9000- 
)00S. 


Sub-sect. 3. — I’arliajientary Procerdin(;s. 

2898. Scale of taxation.] — The costs of applica- 

ions to the Board of Trade for iirovisional ordor.s 
inder Tramways Act, 1870 (c. 78), are to be taxed 
>n the C'hancery not on the Parliamentarv 
scale . — Re Mokley (1875), L. R. 20 Eo. 17 ; 32 
r.. T. 524 23 W. R. 532. 

■innotation -Folld. Re Peterson, [1909] 2 Ch. 398. 

2899. - —.\~Re Milward & Co., [1899] W. N. 
J51. 

2900. .] — On the taxation of n solr.’s costs 

)f obtaining a light railway order under Light 
[3.ailways Act, 1890 (c. 48), the C’hancery & not the 
^Parliamentary scale is to be applied. The case 
s governed in princixile by Re AJorley^ No. 2898, 
inie, & althougli the law there laid down in refer- 
mce to the costs of a iirovisional order has since 
leen altered by House of Commons Costs Taxa- 
tion Act, 1879 (c. 17), there is no indication in 
he Act that the decision was wrong . — Re I’eter- 
!ON, [1909] 2 Ch. 398 ; 79 L. J. Ch. 53 ; 101 L. T. 
L80 ; 73 J. P. 461 ; sub nom. Re P., 53 Sol. Jo. 
'35, C. A. 

J. — ^VOL. XLII. 


Sub-sect. 4. — Proceedings in forma 
pauperis. 

See R. S. C., Ord. 16, rr. 28, 3lB. 

2901. Only out-of-pocket expenses recoverable.] — 

If one is admitted to defend a suit in Chancery, 
in formd 2 ^o,uperis, his solr. can only recover of 
him money actually paid out of pocket for the 
defence of the suit. — Piiiltpe v. Baicer (1824), 1 
C. & P. 533 ; 171 E. R. 1305, N. P. 

2902. .]— Under R. S. C., Ord. 16, rr. 24, 

2.5, 26, 27, 31, a successful pltf. in an action in 
formd pauperis tried before a judge jury is 
entitled uiion taxation as against dt'ft. to costs 
out of iiocket only, <S£; cannot be allowt'd anything 
for remuneration to his solr. or fees to counsel, — 
Carson v. Pickersoill & Sons (1885), 14 Q. B. D. 
859 ; 54 L. J. Q. B. 484 ; 52 L. T. 950 ; 49 J. V. 
612 : 33 W. R. 589 ; 1 T. L. R. 400, ('. A. 

Annotations : — Apld. Richardson t;. IMchardson, [1895] P, 
34G. Consd. Re Raphael, Ex p. Sulomon, [1899] I Ch. 
S53. 

2903. What expenses included — Expenses 

stlU liable to be paid.] — In taxing tlie costs of a 
pauper pltf., who has recovered a verdict «fc 
obtained an order for CA>8t8, no fees are to be 
allowed for counsel or attorney — the jianiier not 
being liable to pay such fees in any event. The 
master ought only to allow, upon such taxation, 
the costs which the jiauper has incurred by actual 
payments out of pocket, or which, if not actually 
paid, he is still liable to pay. — Doot.y v. Ctrea'I’ 
Northern Ky. Co. (1851). 4 E. t’t B. 311 ; 3 
C. Jj. R. no ; 119 E. R. 131 ; sab vom. Dewley 
V. Great Northern Ry. t’o., 24 L. J. Q. B, 25 ; 
24 L. O. 8. 132 ; 1 Jur. N. 8. 228 ; 3 W. R. 
76 ; subsequent jyrocccdings, sul) noyn. Dooly v. 
Great Northern Ry. (’o. (1800), 2 Ph «fc E. 
576. 

Aimotations ; — Consd. Carson i\ Pickorsglll (J885), 14 

Q. B. D. 859. Refd. Dooly v. CJ. N. Ry. (lSG0), I L. T. 
3G8. 

2904. Office expenses.] — On taxation 

of a pauper ai)plt.’s costs of a successful apx)eal, 
the fees of this House & tlio foes of counsel are to 
be disallowed, & the solr. is to have his costs out 
of iiockct with a reasonable allowance to cover 
office expenses, including clerks, etc. — J ohnson v. 
Lindsay & Co., [1892] A. C. 110. H. L. 

Annotations : — Consd. Re Raphael. Ex p. Salomon, [1899] 
1 Ch. 85.1. Apld. Landl i\ Carl Rosa Opera Co., [1919] 
W. N. 273. Refd. Rlchurdtjou v. Richardson, [189.')] J', 
27 G. 

2905. .] — A husband suing in 

formd pauperis for dissolution of the marriage is 
only entitled, if successful, to obtain from tlie co- 
re.sp. liis solr.’s costs out of jiockct, including a 
reasonable sum for office ex])enses, <fc the costs 
due Id counsel & solr. for obtaining the necessary 
cei-tincato. — Richardson v. Richardson & Plow- 
man, 11895] P. 346 ; 64 L. J. P. 119 ; 73 L. T. 
135 ; 44 W. R. 102 ; 11 T. L. R. 588 ; 39 Sol. 
Jo. 721, C. A. 

Annotations : — Apld. White v. White, [1898] P. 124. Refd. 
Re Raphael. Ex p. Salomon, [1899] 1 Ch, 853; Smith r. 
Smith & Rutherford, [1920] P. 200. 

2906. .] — Landi V. Carl Rosa 

Opera Co., Ltd., [1919] W. N. 273. 

2907. .] — The rule as to the 

taxation of the costs of a successful pauper applt. 
in tlie House of Lords, w’heroby the fees of counsel 
are disallowed & the solr.’s costs are limited to 
costs out of pocket, with a reasonable allowance 
for office expenses, applies to Scottish appeals. 
— M'Alinden V. Nimmo (James) & Co., Ltd., 
[1920] A. C. 39 ; 88 L. J. P. C. 131 , 121 L. T. 
685 ; 63 Sol. Jo. 722 ; 12 B. W. C. C. 293, U. L. 

Annotations: — Mentd. Fallens v. Dixon (1923), 17 B. W. 
C. C. 314 ; Portland Colliery Co. v. Murray, Watson v. 

8 
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Sect. 2. — Conterdioue huainees: Sub-aect. 4. Part 
VIJI. Sects. 1 & 2: Svb-secl. 1.] 

Quinn, Dixon v. Madden, [1923] A. C. 660; M'Combe 

t>. Bent Colliery Co. (1024), 17 B. W. C. C. 340 : Cushion 

V. Tredeffar Iron & Coal (io. (1927), 20 B. W. C. C. 464 ; 

Lewis V. Guest, Keen & NettlcfoIdB, Watkins ». Same, 

Tucker v. Same, Ingram v. Oawshay, [1628] 1 K. B, 20. 

2908. Cost ol obtaining certificate.] — 

Richardson v. Richardson & Plowman, No. 2905, 
ante. 

2909. Profit costs & charges — Other 

party acting unreasonably.] — L andi v. Carl Rosa 
Opera Co., Ltd., [1919] W. N. 273. 

2910. Whether counsel’s or solicitor’s fees 
allowed.] — Dooly v. Great Northern Ry. Co., 
No. 2903, ante, 

2911. .] — By reason of 11 Hen. 7, c. 12, & 

Reg. Gen. Hil. 1853, r. 121, where a pltL sues in 
fomw pauperis, & obtains a verdict & the judge’s 
certificate for costs, whatever be the amount 
recovered, notliing is to be allowed on taxation of 
costs in respect of foes to pltf.’s counsel, or by way 
of remuneration tor the services of pltf.’s attorney. 
In a case where the ct. had previously so held, the 
ct. now refused an application by pltf. for a rule 
to enter a suggestion on the roll to deprive pltf. of 
costs ; the object of the application being that 
error might be brought on the former decision, & 
the ct. holding that error could not be brought. — 
Dooly r. Great Northern By. Co. (1800), 2 
E. & E. 570 ; 29 L. J. Q. B. 83 ; 1 L. T. 308 ; 0 
Jiir. N. S. 146 ; 121 E. R. 217. 

2912. .] — Carson v. Pickersoill &, Sons, 

No. 2902, ante. 

2913. .]— Johnson v. Lindsay «fe Co., No. 

2904, ante. 

2914. Unpaid counsel’s fees.] — Deft., who 

was claimant in a Chancery suit, in Mar. 1851, 
retained pltf., an attorney, to conduct it upon the 
ordinary terms. In .July an order was obtained 
from the Master of the Rolls, by which deft, was 
made a pauper. In Dec. following, an order was 
obtained from the Master of the Rolls, by which 
claimant was dispaupered from Oct. 31, preceding : 
— Held : ( 1 ) the order of Dec. operated between the 
parties only to the Chancery suit, & not as between 
attorney & client ; & therefore that the attorney 
was not entitled to charge for services rendered by 
him whilst the first order was in force, viz. between 
July & Dec. ; (2) the attorney was entitled to 
recover for payments made to the law stationer 
for parchment and paper, but not for copying ; 
(3) he could not recover for counsel’s fees which 
had not been paid. — Holmes v. Penney (1864), 
9 Exch. 581 ; 2 C. L. R. 1004 ; 23 L. J. Ex. 132 ; 
22 L. T. O. S. 276 ; 2 W. R. 256 ; 156 E. R. 249. 

Annotation: — Qenerally, Reid. Sadd v. Griffin, [1908] 2 
K. B. 510. 

2915. Copying.] — Holmes v. Penney, No. 2914, 
ante. 

291 6. Parchment & paper.] — H olmes v. Penney, 
No. 2914, ante. 

2917. Plaintiff In default — Request for Indul- 


gence — On what terms granted — Payment of costs 
incurred by other party by reason of default.] — 

Where a person admitted to sue in formd pauperis 
is in default, & asks for indulgence, he may be 
required, as a condition of such indulgence being 
granted, to pay the costs incurred by the other party 
by reason of such default. — J acobs Obusha, 
[1894] 2 Q. B. 37 ; 63 L. J. Q. B. 626 ; 70 L. T. 
624 ; 42 W. R. 387 ; 38 8ol. Jo. 337 ; 9 R. 392, 
C. A. 

2918. Security for costs — Necessity for.] — A 

party who has sued or defended in formd pauperis 
In the ct. below is entitled to appeal as a pauper 
without either giving security for costs or obtainmg 
special leave so to appeal. — Biaas v. Daqnall, 
[1895] 1 Q. B. 207 ; 04 L. J. Q. B. 221 ; 15 R. 
252, D. C. 

Annotation: — Reid. Smith v. Smith & Rutherford, [1920] 
P. 206. 

2919. Whether order discharged by order 

giving leave to proceed In forma pauperis.] — An 

order in the usual form requiring an applt. to give 
security for the costs of the appeal on the ground 
of poverty, & containing a stay of proceedings until 
security is given, ceases to operate if, within the 
time limited for giving security, applt. obtains an 
order for leave to prosecute the appeal in formd 
pauperis. — Willt^: v. St. John, [1910] 1 Ch. 701 ; 
79 L. J. Ch. 239 ; 102 L. T. 383 ; 26 T. L. B. 405 ; 
64 Sol. Jo. 457, 0. A. 

Annotation: — Reid. Smith v. Smith & Rutherford, [1920] 
P. 206. 

2920. .] — Byron v. Compaonie 

Generale Transatlantique (1925), 60 L. Jo. 
647, 0. A. 

2921. Proceedings In House of Lords — Ordinary 
retainer of solicitor.] — There is nothing in the 
R. 8. C. to prevent a litigant, who is suing in the 
House of Lords in formd pauperis, from retaining 
a soil', in the ordinary way ; & when this has been 
done, the solr. will bo entitled to have his costs of 
the proceedings paid, after taxation, as between 
solr. & client. — Re Raphael, Ex p. Salomon 
( 1899), 68 L. J. Ch. 765 : 81 L. T. 479 ; 44 Sol. 
Jo. 41, C. A. ; revsg., [1899] 1 Ch. 853. 

2922. .] — M’Alinden v. Nimmo (James) 

& Co., Ltd., No. 2907. ante. 

2923. Order of Judicial Committee giving leave 
to appeal in form& pauperis — Effect on costs in- 
curred before order made.] — An order of the 
Judicial Committee giving special leave to appeal 
in formd pauperis takes effect from tlie date upon 
which it is made, has no effect upon costs 
incurred before that date. A successful applt. in 
formd pauperis is consequently entitled to recover 
the costs of the petition for special leave to appeal 
upon the ordinary scale as between party & party. 
— Levine v. Serlino (No. 2), [1914] A. C. 665 ; 
83 L. J. P. C. p. 298 ; 111 L. T. p. 357, P. 0. 

2924. Costs of petition for special leave to appeal 
— On what scale recoverable — Ordinary scale as 
between party & party.] — L evine v. Sbbling 
(N o. 2), No. 2923, ante. 
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Part VIII. — Solicitor’s Lien. 


Sect. 1.— KINDS OF UEN. 

Uen generally.]— ^?ec Lien, Vol. XXXII., pp. 
212 et seq. 

Retaining lien.] — See Sect. 2, pout. 

Common law lien on property recovered or pre- 
served.] — See Sect. 3, post. 

Statutory lien.] — See Sect. 4, post. 


Sect. 2.— RETAINING UEN. 

SUB-BECT. 1. NaTDBE OF LlEN. 

2926. A general lien — Applying to all costs.] — 

If a solr., whom his client has ceased to employ, 
by the production of a deed in his hands belonging 
to the client, & upon which he claims a lien as solr., 
enables tlie client to recover a fimd in a suit, his 
lien over the fund so realised is confined to the costs 
of that suit, but is a lien which he is entitled 
actively to enforce, Secus as to his general lien 
upon his client’s papers, whicli applies to all his 
bills of costs, but is merely a right to retain the 
papers, & cannot be actively enforced. — B ozon 
V. Bolland, Husband v. Bolland (1839), 4 
My. & Cr. 364 ; 9 L. J. Ch. 123 ; 4 Jur. 703 ; 41 
E. Ji. 138, L. C. 

Annotations : — Apld. Hall a. LaTer (1842), 1 Hare, 571. 
PoUd. Ife FalthfuJl. lie L. B. & S. C. By. (1868), L. B. 6 Eq. 
325. Expid. He Wadsworth, Uhodes v. Sugden (1886), 
34 Ch. D. 155. Apld. Mackouzlo v. Mackintosh (1891), 
64 L. T. 706. Refd, rorklus r. Bradley (1842), 1 Haro, 
219: Belanoy v. ^Yrench (1873), 8 Ch. App. 919, n. ; 
Smith V. Betty, 1190.3] 2 K. B. 317. 

2926. .] — Petaa’ i’. Wathen, No. 801 1 , 

post. 

2927. .] — Although a solr. who discharges 

himself cannot set up a lien for costs as a reason for 
not delivering up papers necessary to enable hi.s 
client to proceed with pending matters in litigation 
to which they relate, yet a solr who ha.s been dis- 
charged by the client may sot up such lion, & will 
not be ordered to produce or deliver up to the client 
the papers on wliich he claims the lien, although 
his not doing so will embarrass the client in pro- 
secuting or defending his claims. Such lien is a 
pjeneral one, & extends to all costs duo from the 
c lient to the solicitor . — Re Fatthfiti.e, Re London, 
Brighton & South Coart Ry. ('O. (1868), 
L. It. 6 Eq. 326 ; 18 L. T. 602. 

Annotations : — Consd. Re Hawkes, Ackerman v. Lockhart, 
fl898] 2 Ch. 1. field. Robins r. Goldlnsrham (1872), L. Jl. 
13 Eq. 440 ; Re Hanbnry, Whitting & Nicholson (1896), 
75 L. T. 449. 

2928. Equivalent to security created by con- 
tract.] — A lien is equivalent to a security created 
by contract, & there is no distinction, in point of 
aw, between the lien of a solr. & that of any other 
aai^ty ; & where, therefore, a solr. has a lien, in 
'espect of his bill, upon documents in his possession 
aelonging to his client, ho cannot be compelled to 
ieliver them up until the bill is paid. Sembh : 
die ct. would take care that the lien of a solr., on 
i document, should not be productive of injury 


to or loss of the property to which the document 
related, & would direct it to be delivered up, if 
such a step were necessary for the preservation of 
the property, but without prejudice to the solr.’s 
lien thereon, &, in the case of a policy of assurance, 
would order the proceeds arising therefrom to be 
paid into ct., subject to the same riglit of lien 
thereon as previously existed on the policy. — 
Richards v. Platel (1841), 1 Cr. Ph. 79 ; 10 
L. J. Ch. 375 ; 5 Jur. 834 ; 41 E. K. 419, L. C. ; 
subsequent proceedings (1842), 11 L. J. Ch. 4()9, L. C. 

Annotations : — Consd. Re South Esaox Equitalhe InYCst- 

ment Advance Co. (1882), 46 L. T, 280 ; Re Galland (1885), 

31 Ch. D. 296. Reid. Cooper v. Hewson (1843), 12 L. J. Ch. 

446. 

2929. Lien can be assigned.] — A solr.’s lien is a 
dormant security, in which it differs from a mtge. ; 
but a solr. may assign a debt due to him for costs, 
with the benent of any lien he may have upon any 
documents for such costs. The claim is equally 
valid, whether the deeds are in the actual possession 
of the solr. or of his assignee ; & such lien may pass 
to the solr.’s assignee, if the deeds were handed over 
in the solr.’s presence & at his request to his 
assignee, without his actually touching them. — 
Bull v. Faulkner (1848), 2 Do G. & Sm. 772 ; 

12 L. T. O. R. 331 ; 13 Jur. 93 ; 64 E. R. 346. 

2930. Available to extent of debt.] — An attorney 
has no lien on his client’s money in his hands, 
beyond the amount in which the latter i.s indebted 
to him. — M iller v. Atlee (1849), 3 Exch. 799 ; 

13 L. T. O. H. 121 ; 13 Jur. 431. 

AnnoUUion : — Meotd. Sinclair v. Brougham, [1914] A. C. 

398. 

2931. Whether enforceable by action.] — On a 

bill hied by a solr., seeking to estabhsh a lien for 
costs upon a policy of assurance which a client had 
placed in his hands professionally, & upon which the 
ct. had in another cause directed an action to be 
brought, a special injunction was obtained, restrain- 
ing all proceedings upon the i>olicy ; but this 
injunction wa.s dissolved upon appeal ; the Lord 
Chancellor holding that pltf.’s proper course was 
to make an application in the other cause. 

Qu. : whether .such a lien could bo enforced by 
suit ; & if so, to what extent. — Stedjian Webb 
(1839), 4 My. & Cr. 346 ; 3 Jur. 213 ; 41 E. R. 
135 ; snb nom. Steadman v. Webb, 8 L. J. Ch. 193. 

2932. .] — Bozon v. Boliand, Husband v. 

Bolland, No. 2925, ante. 

2933. .] — The ct. will entertain a bill by a 

solr., seeking to enforce a lion against certain title 
deeds in respect of his bills of costs, a decree for an 
account having been made in a suit instituted by 
the client against the solr., but under which decree 
the master was not at liberty to take into the 
general account what was due to the solr. in respect 
of his bills of costs. — Hector v. Jollipfe (1842), 
0 Jur. 120 ; previous proceedings, sub nom. Jolliffe 
V. Hector (1841), 12 Sim. 398. 

2934. Lien distinguished from mortgage.] — 
Buia. V. Faulkner, No. 2929, ante. 


*ART VIII. SECT. 2, SUB-SECT. 1. 

2931 i. Whether enforceatile by ariion.] 
—A Bolr.’g retaining Uen over docu- 
uents of title to land Is merely a 
jasBive lien & ^vee tlio solr. no right 
,o, or interest In, the land, Sc nothing 
jan be done by the solr. to oonvoix 
t into a legal property In the land. — 
doLKisH t). Palmer (1921), 21 S. R. 
'J. H. W. 382 ; 38 N. R. W. W. N. 


115.— AUS. 

2931 li. ^1 — A Bolr.’s general lion 

Is limited to aocuments hi his hands 
for the purpose of busiuesa, but 
includes all documents which have so 
come into his hands, & is a retaining 
lien Incapable of being actively en- 
forced. — Green Islanu Cement Co., 
Ltd. V, Deacon, Looker & Deacon 
(1912), 7 Hong Kong L. R. 10.— 
HONG KONG. 


r. Dej^endant on circumstances of 
termination of relationship of solicitor 
cf? dent.] — The right to bo exorcised 
by a solr. claiming a lien largely 
depends upon the circumstances under 
which he has ceased to act for his 
client, the teat being whether the 
solr. has discharged himself or has 
been discharged by the client. — 
AistiABiBi V. Ahmed Bin Essa (1910), 
I. L. R. 35 Bom. 352.— IND. 
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Sect, 2. — Retainivg lien: Sub-acct. 2, A., B.& C.] 

WuB-SECT. 2 . — In respect of What Property. 

A. In General, 

2935. All papers in hands of solicitor."! — Anon. 
(1685), Comb. 43 ; 90 E. R. 333. 

2936. .] — An attorney has a lien on paper 

in his hands. — Anon. (1701), 12 Mod. Rep. 5.54; 
88 E. R, 1514. 

2937. — ; — .] — Pltf. was decreed to pay an 
attorney his bill, before the Lord Chancellor would 
oblige him to deliver up the title deeds, because 
pltf. enjoyed the estate under an aj^pointment 
of the attorney’s client, from whom he received 
them. — H ide v. Wigmore (1726), Mos. 14 ; 25 
E. R. 242. 

2938. ,] — An attorney has a lien for his 

general balance on papers of his client which come 
to his hands in the coiu'se of his professional 
employment. 

Where C. gave his attorney a specidc sum for 
the purpose of satisfying a debt for which an 
execution had issued against his goods at the suit 
of B., & the attorney paid the money to B., who 
thereupon delivered to him a lease which had been 
deposited by C. with B. as a security for the debt : 
— Held : tJie attorney has a lion on it for his general 
balance due frou» C. — Stevenson v. Blaicp:lock 
(1813), 1 M. & S. 535 ; 105 E. R. 200. 

AnnoMions Distd. Gibson v. May (1853), 4 De G. M, & G 

512. Reid. HorncaHtle v. Farran (181‘J), 2 Stork. 590 

AV Taylor, StiUMUuu IJuderwood, [1891) 1 .590 

Mentd. Crav^hlmy r. IJoiufiay (1820), 4 H. & Aid. 50 

The Alan Iver, How v. Kirchnor (1857), 30 L. T, C). 8. 290 : 

Klrclmerr, Venns (1859), 12 Moo. P. C. C. 3(31. 

2939. .] — The ct. will not order an attorney 

to deliver up papers in his hands before his bill 
is taxed on the payment of money on account. — 
Dyer v. Bowley (1821), 2 L. .1. O. S. C. P. 41. 

2940. .] — A solr. who had been enijiloyod 

by an admimstratrix in the administration of 
deceased’s estate was also employed as iier solr. 
in a suit subsequently instituted* by creditor of 
deceased. Ponding the suit, the administratrix 
went to reside abroad, «Si forbade the solr. to pro- 
ceed any further with the suit. Afterwards 
creditor obtained a decree, &, a receiver of the estate 
was appointed. Papers relating to the estate had 
come into the solr.’s possession, not for the pur- 
poses of the suit merely, but for those & other 
purposes, As he claimed a lien on them for his cost.s 
of the suit, Ac other busine.ss. A petition by 
creditor praying for a reference to ascertain 
whether the solr. had any lien on the pai>ers, & 
that he might be oi-dercd to deliver them uji to the 
receiver, was di.stnissed. — -Wakiiurton v. Edge 
(1839), 9 Sim. 508 ; 8 L. J. Ch. Ill ; 3 .Tur, 160 ; 
50 E. R. 454. 


Annotations • — Consd. AV Ilawkcs, Ackerniau v'. Jjockhart, 

l]8»8]2Cli. 1. Reid. Stodjnau r.Wobb (1839). 4 My. Or. 

316 ; Hope v. blddelJ (1855), 7 He Q. M. & G. 331. Mentd. 

Oldlnjf x\ Poulter (1855), 23 Boav. 143, 

2941. .] — (1) The ct. will not order an 

.attorney to deliver up papers on which he has a 
lien for balance of a bill, although an offer is made 
to pay tlie amount into ct., subject to the verdict 
of a jury. 

(2) The lien of an attorney remains although the 
claim is barred by Stat. Limitations. — Re Broom- 
head (1847), 5 Dow. Ac L. 52 ; 1(5 L. J. Q. B. 355. 

2942. .] — The trustee of bkpt.’s estate 

appointed a solr. whose appointment was duly 
confirmed, Ac who transacted considerable pro- 


fessional business for the trustee as such. After 
several years the trustee was removed by creditors, 
Ac a new trustee appointed, who called upon the 
solr. to hand over all documents relating to the 
estate to himself or his solr. The solr. of the 
old trustee opposed this ajjplication on the ground 
that he had a lien on them for his costs : — Held : 
the solr. had a hen upon all documents, the fruits 
of his own labour or exj^ense. — lie Austin, Ex p. 
Yaxden (1876), 4 (Jh. I). 129 ; 46 L. J. Bey. 59 ; 
35 L. T. 720 ; 25 W. R. 134, C. A. 

Annotations: — Consd. Re Rapid Road Transit Co., [1909] 

1 Ch. 90. Reid. Re Watson (1884), 53 L. J. Ch. 305 ; Rc 

Hawkes, Ackerman v. Lockhart, [1898] 2 Ch. 1. 

2943. In absence of special agreement.] — 

Attorney’s lien generally on papei-s in his 
possession : not limited to the occasion, on which 
tliey were delivered, without special agreement. — 
Exp. Sterling (1809), 16 Ves. 258 ; 33 E. R. 982. 
Annotation -Folld. Colmer v. Edo (1870), 40 L, J. Ch. 185. 

2944. .] — A Bolr. is entitled to a general 

lien for costs on papers deposited with him by his 
client for a particular purpose only, unless that 
general lien is excluded by special agreement. — 
Colmer v. Ede (1870), 40 L. J. Oh. 185 ; 23 L. T 
884 ; 10 W. R. 318. 

Annotation : — Apld. Re Mosseng’or, R.r p. Calvert (187(3), 3 

Ch. 1). 317. 

2945. .] — J. wrote a letter to lier solrs. 

authorising them to sell a property of hors of which 
they were legal mtgoes. by transfer. As to pay off 
the money duo thort'on A:, on the transfer to them, 
& “all exiienses due to you ’’ : — Held : this 
memorandum gave the solrs. no charge in resjiect 
of their general bill of costs not relating to the 
mtge. — Champney V. Burland (1871), 19 W. R. 
91.3, L. .T.T. 

2946. Documents delivered for special pur- 

pose — Failure of special purpose.] — ^Doeds deposited 
with a solr. for a particular purpose, & after tliat 
has failed, permitted to remain with him, subject 
to the general lien. — E.c p. Pemberton (1810), 
18 Ves. 282 ; 34 E. R. 324. 

2947. Constructive delivery.] — ^Bkpt., upon 

consulting his solr. before his bkpey. but after an 
act of bkpey. committed, of which the solr. had 
no notice, as to the state of his affairs, told liim 
that his cash book contained all his receipts As 
payments. At that anything else he wanted would 
oe found in the office. He afterwards sent by post 
the key of a drawer in the oOice to his solr., who 
subsequently removed the paiiers & documents in 
the drawer, At also a tin box containing papers, etc., 
from bkpt.’s office to his own. The bkpeja 
occurred a few days after the removal, whenaipon 
the solr. claimed a lien upon the papers At docu- 
ments for his bill of costs : — Held : he was entitled 
to such lien for his taxed costs down to the date 
of the tiling of the petition. — Rc Mabkby, Ex p. 
Markby Assignees (1804), 11 L. T. 250. 

2948. Security largely In excess of debt.] — 

Du Boison V. Maxwell, [1876] W. N. 146. 

2949. Documents deposited in court for inspection.] 
— ^An infant tenant in tail filed a hill by his next 
friend against his trustee, who was in possession 
of the title deeds of the estate. Deft, deposited 
the deeds in ct. for the inspection of pltf. No 
decree was made, A^ when the infant came of age 
h(‘ repudiated the suit. Deft, then moved to 
hfCVe the deeds delivered up to him. 

Deft., having obtained possession of the deeds, 


PART VIII. SECT. 2, SUB-SECT. 2.— A. 

2936 i. All papers xn hands of solici- 
tor .] — An attorney has a lien on all docu- 
ments of his client In his possession 
to meet his general costs. —lef' Strrroa 


(1890), 11 N. H. W. L, R. (L.) 401 ; 
7 N. H. W. W. N. 83.— AUS. 

t- Ror pxirpose of hxtsinesa.]— 

A solr.’H general Uon is limited to 
documents In his hands for the pun>ose 


of husinesH, hnt includes all documents 
which have so como into his hands. — 
GiiKKN IsnANi) Cement Co,, Ltd. r. 
Deacon Looker & Deacon (1912), 7 
Hong Kong L. R, 10.— HONG KONG. 
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gave them up to pltf., who immediately mortgaged 
them. After they had been delivered to the 
mtgee., pltf. ’a solr. on the record presented a 
petition claiming a lien on the deeds for the costs 
incurred in the suit on behalf of pltf. : — Held : lie 
had no such lion. — D unn v. Dunn (1855), 7 De 
G. M. & G. 25 ; 24 L. J. Ch. 581 ; 24 L. T. O. S. 
227 ; 1 Jur. N. 8. 122 ; 3 W. R. 199 ; 44 E. 11. 
10, Li. JJ. 

2960. Money In hands of solicitor.] — Millkr v. 
Atlee, No. 2930, ante. 

2951. For special purpose — Failure of 

special purpose.] — Pltf., as execution creditor, 
applied to attach money in the hands of defts., 
the garnishees. The money had been deposited 
by judgment debtor with defts. for a special 
purpose that had failed. Defts. claimed that judg- 
ment debtor was indebted to them for law costs in 
a larger sum than that deposited with them, Ac 
that they would be entitled to counterclaim for the 
amount due to them : — Held : since, on the failure 
of the special purpose for which it was deposited 
with defts., the money remained in theii* hands 
subject to a trust to repay it to judgment debtor, 
they could not have set up their claim to costs in 
answer to a demand for the return of the money, 
& it was a debt due from tliem to judgment debtor 
W'hich could be attaclied. — S tumore v. Campukli. 
A6 Co., 1 1892] 1 Q. B. 314 ; (51 L. .T. Q. B. 4(53 ; (5(5 
L. T. 218 ; 40 W. R. 101 ; 8 T. L. R. 99 ; 30 
Sol. Jo. 90, C. A. 

Annolaliom • — Refd. llimiz v. Loiifirbourno (18!t2). B T. Ij. R. 

.'■>( 18 . Mentd. IjOvI v , AiirIo Continental (jold lloofn of 

lUiodcHiii, [1UU2J 2 K. B. 181 ; Kinuuird 'i\ Field, [1005] 

2 Cti, 301 , Sluupo r. IIuKirltb (1012), 100 L. T. 13; Akt. 

Ueean v. Hardinc:, [1028] 2 K. B. 371. 

Particular documents.] —See Sub-sect. 2, C., 

post. 

B. Property Held in Professional Capacity. 

2952. Papers received as steward.] — Solr. has a 
lien on papers delivered to him in that character, 
for all professional business, but no lien as a solr. 
on papers delivered to him as steward. — CliAWi’ER- 
NOWN V. Scott (1821), 0 Madd. 93 ; 5(5 E. R. 102(5. 

2953. Papers received as town clerk.] — A town 
cleik lias a lien on jiapers of the corpn. with 
icspcct to which lie lias done work as attorney or 
soli-., but not on such as be holds mondy as town 
clerk. — R. V. Sankky (183(5), 5 Ad. & El. 423; 
(5 Nev. M. K. B. 839 ; 5 L. J. K. B. 255 ; 
111 E. R. 122(5 ; sul) 710 m. R. v. Williams, 2 
liar, tk W. 275. 

Annotation : — Consd. Newington L. B. r. Eldridgo (1870), 12 

Ch. D. 310. 

2954. Papers received as mortgagee.] — Vaughan 
V. Vanderbteoen, Annesley’s Ca.se, No. 3000, 
jwst. 

2955. Money received as trustee.]— The credi- 
tors of a liquidating debtor agi'eed to accept a 
composition payable by instalments. The amount 
required for the payment of tlio second instal- 
ment was rect'ived by the debtor’s solr., who 
issued a circular to the creditors stating that lie 
would bo prepared to pay the instalment on a 
certain date. The solr. having afterwards claimed 
a lien upon tho money for iiayinent of his costs, 


charges, & expenses : — Held : he had constituted 
himself a trustee for the creditors, & could claim 
no lien upon tho fund. — Re Clark, Ex p. New- 
LAND (1870), 4 Ch. D. 515 ; 35 L. T. 916 ; 25 
W. R. 275. 

Annotation : — Distd. Mackenzie v. Mackintosh (1891), 61 

L. T. 318. 

2956. Papers received as trustee.] — A solr. 
practising in pai’tnership with another solr., acted 
as the solr. or a purchaser of property, in carrying 
out the purchase, &, at the request of the pur- 
chaser, tho property was conveyed to the solr. 
as if he were the sub-purchaser thereof. The 
title deeds of the property were handed over to 
tho solr., & continued to remain in bis possession. 
Three years afterwards the partnership between 
tho solr. & his partner was dissolved, but the 
solr. retained the title deoils in his possession. 
The purchaser died within srx years of the date 
of the purchase. An action was brought for the 
administration of the purchaser’s estate, & tho 
solr. on behalf of the old firm & hiiriself claimed 
against the purchaser’s estate a considerable sum 
for general costs, some of which were incurred 
l)reviou.sly to the purchase. Tho chief clerk, 
however, allowed only the sum claimed for costs 
incurred within six y cal's of tho purchaser’s death, 
tho remainder being barred by Stat. Limitations. 
The solr., when asked to deliver up the title 
deeds, claimed to liave a lien on them for tlie 
amount of costs disallowed by the chief clerk as 
statute-barred. On a summons for the deter- 
mination of the; right of the solr. to tho hen lie 
chdrned : — Held : he was not entitled to the lien, 
as the costs of the purchase of tlie property had 
been allowed by the chief clerk, & tho solr., to 
whom tho propeidy had been convoyed was not 
entitled to a lien on the title deeds handed to & 
retained by him personally for tho general costs 
of tho old firm. — Re Gough, Lloyd v. (Jougii 
(1894). 70 L. T. 725 ; 8 R. 290. 

2957. Papers not received for party charged.] — 
A ml go. deoil & the title deeds to the mtged. 
pro])eity were deposited by the mtgees. with 
their solr.s. for safe custody. Aiterw'ards the 
mtgor. instructi'd the same solrs. to sell the i)ro- 
porty, &' they employed an auctioneer for the 
purpose, A made use of the deeds in preparing 
particulars & conditions of sale. The iiroporty 
was put up for sale, but was not sold. Tho mtgor. 
then filed a liquidation petition, & the trustee 
contracted Ix) scdl the mtged. property : — Held : 
the solrs. had no lien on the deeds as against tho 
trustee in respect of their costs of the abortive sale. 

No lien can attach on that which never was 
held by the solrs. by contract or in any other way 
as solrs. of the peuson against whom tho lien is 
claimed (Bacon, C..T.). — Re Long, Ex p. Fuller 
(1881), 10 Fh. D. 617 ; 50 L. J. Cn. 4iS ; 44 L. T. 
63 ; 29 W. R. 448. 

C. Particular TJociimcnts. 

2958. Allocatur of taxing master.] — ^Vllere an 
order is obtained for taxing an attorney’s bill, 
Ac delivering up all papers, etc., upon the back 
of which the prothonotary, according to the usual 


a. Except jDapers in cause 

in which demand made.] — A solr. has a 
hen for his costs, upon all papers that 
come into his hands for the purpose 
of business, though not papers iu tho 
cause in which ho makes the demand. — 
Ex p. Nesbitt (1805), 2 8oh. & Lef. 
279.— IR. 

PART II. SECT. 2, SUB-SECT. 2.— B. 

b. Deed received by solicitor on 


jiromisc to return — Euhic'jwnf eniploy- 
incnt of solicitor In/ depositee j — A law 
ageut obtained from a party her tltlo 
deeds, on an express promise to return 
them tho following day. The titles 
were not returned, & tho agent Avas 
employed thereafter by tho owner to 
e fleet a loan over tho property : — 
Held : tho subsoquout omploymont 
of tho agent Imported a waiver of tho 
promise to retiu'u tho titles, & tho 


agent had a lien over them for his 
aoeount. — Keru v . Beck (1819), 11 
Dunl. (f)t. of Boss.) 510 ; 21 Sc. Jur. 
119.— SCOT. 

PART VIII. SECT. 2, SUB-SECT. 2. 

— C. 

0 . Letters of administration.] — In th< 
Goods of Mautix (1883), 13 L. R. Ir. 
312.— IR. 
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practice, indorses his allocatur, the attorney is 
entitled, in the first instance, to the possession 
of it, for the purpose of enforcing payment of his 
bill. — ^A lokb V. Hepfobd (1807), 1 Taunt. 38 ; 
127 E. R. 744. 

2950. Original will.] — Qu. : whether an attor- 
ney’s lien upon papers extends to the original 
will of his client. Ordered to produce it before 
the examiner, &> for the hearing of the cause 
without prejudice. — Georges v. Oborges (1811), 
18 Ves. 294 ; 34 E. R. 828, L. O- 

2060. .] — A solr. has no lien upon the will 

of his client, & cannot refuse to produce a deed 
executed by the client in his favour, containing 
a reservation of a life interest, & a power of revoca- 
tion. Where a deed is sought to be impeached, 
pltf. is entitled to have it produced, & deft, cannot 
resist the production upon the ground of lien. 
In a suit instituted against a solr., who had also 
acted in the capacity of steward, for an account 
A for delivery of title deeds, the ct. upon motion 
ordered the deeds to be delivered up to pltf., 
upon payment into ct. of so much of the balance 
claimed by the answer as was not covered by 
any security. — BALOii v. Hvmes (1823), Turn. & R. 
87, 92 ; 37 E. R. 1028, L. O. 

Annotation n : — Consd. Poboi-t^H r. Jefferys (1830), 8 L. J. 

O. 8. Ch. 137. Expld. De llay v. Griffin (1875), 10 Ch. 

App. 292, u. : lie Tuylor, .Stllozuan & Underwood, [1891] 

1 Ch. 590 ; lie MorrlH, |190H] 1 K. H. 473. Reid. Aagus 

V. McLachJan (1883). 23 Ch. 1). 330. Mentd. A.-O. v. 

Thompgon (1849), 8 Hare, 106 ; Coata llloa Ropubllc r. 

JKrlan^for (1874), L. U. 19 Eq. 33. 

2061. -.] — Testator died, indebted to an 
attorney for law expenses, including the prepara- 
tion of his will, which was left in tlic custody of 
the attorney ; the Prerogative Gt. having cited 
the attorney, at the instance of the personal 
representatives, to bring in the will, & leave it 
in the registry of that ct., the Ct. of K. B. re- 
fused, in this stage of the pro<;ecding8, to interfere 
by prohibition, on the ground of the attorney’s 
claim to a lien on the will . — Ex p. Law (1834), 2 
Ad. & El. 45 ; 111 E. R. 18 ; sub now. Re Wood, 
Ex p. Law, 1 Ncv. & M. K. B. 7 ; 4 L. J. K. B. 
18. 

2062. Letters of administration — Will subse- 
quently proved.] — Letters of administration to the 
estate of testatrix were taken out by deft., her 
son, on his allegation that she had died intestate. 
It was subsequently discovered that she had duly 
made & executed a will, of wliicii probate was 
granted to pltf., as her exor. The letters of 
administration were in the possession of the 
proctors who had taken them out, & who claimed 
to have a lien upon them. I’he ct. ordered tlie 
letters of administration to be revoked, but Iield 
that it had no power to order the proctor who 
hold them to bring them in. As deft, was shown 
to have been aware of the existence of the will 
when he took out the letters of administration, 
the ct. condemned him in the costs of the applica- 
tion. — Barne,s V. Durham (1869), L. R. 1 P. A D. 
728 ; 38 L. J. P. & M. 40 ; 20 L. T. 645 ; 33 J. P. 
454. 

2063. Policy of assurance.] — Richards v. 
Plated, No. 2928, ante. 

2064. — ■ — .] — ^A solr.’s lien on a i)olicy of 

2968 i. liitlof exchartyc.) — Ritchie 
Mai.com (]X92), 25 N. S, R. 119. — CAN. 

d. Crown grants ] — MoLeish t. 
rALAiER (1921), 22 S. R. N. S W. 53, 

— AUS. 

0 , Writs of erecution — Withdrawn 
on settlement of suit for alimany.] — 

Fhiediucii V. FlUKDRlCH (1884), 10 


assurance is not lost by want of notice to the 
obligee against assignees who give notice. — West 
OP England Bank v. Batchelor (1882), 61 L. J. 
Oh. 199 ; 40 L. T. 132 ; 30 W. B. 304. 

Annotation : — Mentd. Fairfield Shipbuilding & Knsrineerinar 

Co. V. Gardner, Mountain & Oo. (1911), 104 L. T. 288. 

2065. Exhibits.] — A solr.’s lien for costs is not 
confined to deeds & papers, but extends to other 
articles delivered to him for the purpose of being 
exhibited to witnesses on the trial of an action. 
— Fribwell V. King (1846), 15 Sim. 191 ; 00 

E. R. 590. 

2966. Order of court.] — The lien of a solr. in 
the cause held not to entitle him to withhold an 
original order of the ct. in which there was an 
accidental error that requued correction. — Bird 
V. Heath (1848), 6 Hare, 236 ; 12 Jur. 801 ; 67 
E. R. 1154. 

2967. .] — Clifford v. Tubrill, No. 3392, 

post. 

2968. Bill of exchange.] — On a lease being 

granted, the lessee deposited it with the lessor’s 
solr., who acted for the lessor & lessee, together 
with a bill of exchange as a seemity for the costs 
of preparing the lease, which the lessee was to 
pay. 'i^’lio lessee afterwards mortgaged the teim, 
&. defts,, who wore his solrs. on that occasion, in 
order to obtain the lease, paid the bill of costs of 
the lessoi-’s solrs., & received from them, without 
any authority from the lessee, the lease & the bill 
of exchange : — Held : ( 1 ) witliout express con- 

tract defts. acquired no lien on the bill of exchange 
beyond the amount which they had paid to the 
lessor’s solrs. ; (2) evidence of an express con- 

tract would not support such a lien without proof 
that defts. had explained to their client, the 
les.see, his lights independently of express contract. 
— Gibson v. May (1853), 4 De G. M. & G. 512 ; 43 
E. R. 007, L. J.T. 

2969. Cheques.] — -A cheque having been de- 
posited by H. in the hands of a solr,, to be applied 
by him in payment of any such amount as might 
be recovered by F., his client, in an action then 
pending against IT., tbe action proceeded to trial, 
& F. recovered a sum of money against H., & 
entered up judgment for the debt & costs. Before 
tbe exact amount due on the judgment was ascei'- 
tained F. became bkpt., & H., having a cross- 
claim against his estate for a larger amoimt than 
was duo on the judgment, was admitted to prove 
for the difference, the rest being set off against 
the judgment debt under Bankrupt Law Con- 
solidation Art, 1849 (c. 100), s. 171 ; — Held: the 
solr. had a lien upon the proceeds of the cheque 
for his costs, to the extent of tlie sum found due 
uijon the judgment, & such lien was not displaced 
by the set-off under the proceedings in F.’s bkpey. 
— Hanbon V . Reece (1857), 27 L, J. Ch. 118 ; 30 
L. T. U. S. 130 ; 3 Jur. N. S. 1204 ; 0 W. R. 40. 
Annotation : — Reid, lie Buuk of Hindustan, China & Japan, 

Rxp. Smith (1807), 3 (Jh. App. 125. 

2070. .] — H. having employed deft., a 

solr., to take proceedings in respect of certain 
shares of which H. was holder, deposited with 
deft, the certificates of such shares as security for 
the costs. H. afterwards transferred to pltfs. his 
interest in the shares, with notice of the lien of 
deft., & deft, accepted the retainer of pltfs. 
continue the proceedings, & obtained certain 

makes no dliroronce. — B ai Kbsskrbai 
r. NaRAKJI Watjti (1880), I. L. H. 4 
Bom. 353.— IND. 

ff. Letter from dehtor to client under- 
taking to bring no action for imprison' 
meiU.) — M'Intosh V. Chalmers (1883), 
11 li. (Ct, of Ress.) 8 ; 21 So. L. R. 7. 

—SOOT. 


P. U. 308, 516. — CAN. 

f. 'translation of document .] — A solr. 
who Is dlsoharged by his client holds 
the papers entrusted to him subject to 
his lien for costs, & has the same lien 
upon translations os he has upon other 
documents, & the fact that tney havo 
been made by the ct.’s interpreters 
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cheques in exchange for the shares ; pltfs. claimed 
to have their shares delivered to them '.—Held : 
deft, was entitled to retain these cheques as 
security for his costs due from H., notwithstand- 
ing that he had accepted a retainer from pltfs. — 
General Share Trust Co. v. Chapman (1876), 
1 C. P. D. 771 ; 46 L. J. Q. B. 79 ; 36 L. T. 179. 

Books of companies.] — See Companies, Vol. IX., 
pp. 551, 552, Nos. 3641-3651. 

Debenture trust deeds.] — See Companies, Vol. X., 
p. 749, Nos. 4685, 4686. 


Sub-sect. 3. — In respect of What Costs. 

A. Work done in Professional Capacity. 

2971. General rule.] — Worrall v. Johnson, 
No. 3066, post. 

2972. .] — The ct. has jurisdiction, upon 

payment into ct., or giving security for a sum 
sufficient to answer the solr.’s demand, to order 
before taxation delivery up by a solr. of the 
client’s papers, where retention by the solr. of 
the papers on which he claims a lien would em- 
barrass the client in the prosecution or defence of 
pending actions. 

Qu. ; whether the jurisdiction is not extended 
by K. kS. (^., Ord. 60, r. H. 

This lien is confined to what is due to the solr. 
in that character, & does not extend to general 
debts. Accordingly the lien of the solr. of a 
railway co. for his costs does not include costa 
incurred in relation to the promotion of the co. 
before incorporation, such coats by the usual 
clause in the Act having boon made a statutory 
debt to bo paid by the co . — Re G airland (1885), 
31 Oh. D. 296 ; 55 L. J. Ch. 478 ; 53 L. T. 921 ; 
34 W. R. 158, C. A. 

Annotations • — Refd. Bodeu v. Hensby (181)1), 61 L. J. Ch. 

171 : AV Taylor, Stileinan & Underwood, [1891] 1 Ch. 590 ; 

lie llanbury, Whjtting & Nicholson (1896), 75 L. T. 449. 

2973. Confined to taxable costs, charges & 
expenses.] — Re Taylor, 8tileman & Under- 
wood, No. 3052, post. 

2974. Costs of recovering costs.] — An 

attorney has a lien upon papers belonging to a 
bkpt., not only for his bill for business done, but 
for the costs of an ad ion brought against the hkpt., 
subsequently to the issuing of the commission, to 
recover the arnoimt of Ids bill. — I jAMBert v. 
Buckmaster (1824), 2 B. & C. 616; 4 Dow. & 
Ry K. B. 125 ; 2 L. J. O. S. K. B. 93 ; 107 E. R. 
513. 

Annotations : — Distd. Turner r. Deane (1849), 3 Exch. 836. 

Reid. Cray v. Graham (1855), 26 L. T. O. iS. 111. 

2976. .] — Gray v. Graham, No. 3047, 

post. 

2976. Costs of taxation.] — Re Galland, 

No. 2972, ante. 

2977. .] — Re Danbury, Whitting & 

Nicholson, No. 2990, post. 

2978. Expenses Incurred In respect of ap- 

plications for deeds.] — Trover agriinst an attorney 
for deeds ; cause referred ; award a nonsuit, & 
each party to pay his own costs ; — Held : the 
attorney had no lien on the deeds for the expenses 
incurred by him in consequence of applications 
made to him for the deeds . — Re Sharpe (1832), 1 
Dowl. 432. 

2979. Costs incurred while unqualified.] — 

An attorney of another ct., who conducts an action 
in the Exchequer in his own name, can bring no 
action for his fees, & has no lien for such fees ; 
& the ct. will allow one judgment to be set off 
against another, without regard to his claim of 
a lien for such fees. — L atham v. Hyde, Hyde v. 


Latham (1832), 1 Or. &: M. 128 ; 3 Tyr 143 ; 2 
L. J. Ex. 72 ; 149 E. R. 343. 

Annotaiions : — Distd. Jones v. Jones (1837), 2 M. & W. 323. 

Refd. Humphrya v. Harvey (1834), 4 Moo. & S. 600. 

2980. Costs Incurred as mortgagee.] — A 

client mortgaged property, which was at the time 
subject to a fii«t mtge. to his solrs., who prepared 
the mtge. deed to themselves. Afterwards the 
mtgor. made a third mtge. to another person. 
In an action by the solrs. against the first & third 
mtgees. & the mtgor. : — Held : they were entitled 
only to their ordinary costs as mtgees., «fc they had 
no lien on the mtge. deed for the costs of its pre- 
paration or other costs due to them from the 
mtgor. — Sheffield v. Eden (1878), 10 Oh. D. 
291 ; 40 L. T. 283 ; 27 W. R. 477, C. A. 

2981. Costs incurred as land agent.] — Bjjr 

indentures of assignment testator assigned to M. 
two policies on the life of testator. Testator lived 
in England, but M. for many years acted as solr. 
& land agent for testator on his estate in Ireland. 
The policies were assigned bv testator to M. as 
trustee to secure to mtgees. the repayment of a 
loan on the Irish propeid-y. M. acted as solr. 
both for testator & the mtgees. M. died on 
July 19, 1889, & testator died on Mar. 14, 1890. 
C., widow & extrix. of M., claimed in a creditor’s 
action, to have a lien on the proceeds of the policies 
in ct. for two sums of money : (a) in respect of 
professional charges of M. acting as solr. to tes- 
tator ; (6) partly tor work done as a land agent, 
& partly for two insurance premiums paid by M. 
for testator. The chief clerk allowed a claim made 
by the mtgees., but disallowed the claim of C. to 
bo entitled to a lien on the proceeds of the policies. 
On summons by C. to vary the chief clerk’s certi- 
ficate : — Held: (1) the solr.’s lien could not be 
extended to the claim in respect of land agency ; 
(2) as to the professional cliarges as solr., M.’s 
lien was preserved subject to the mtge., & the 
chief clerk’s certificate must be varied by finding 
that C. was entitled to be paid the two sums, 
except in respect of the land agency, & must have 
her costs . — Re Walker. Meredith v. Walker 
(1893), 68 L. T. 517 ; 3 R. 455. 

2982. Advances by solicitor.] — The solr. 

of the extrix. & devisee, paying a sum of money 
in exoneration of an adverse claim on part of 
testator’s estate, does not, as against creditors of 
testator, necessarily & by force of the transaction 
alone, acquire a lien upon the estate, or on the 
title deeds, for the sum which he so paid. 

The solr. of the extrix. having paid a sum which 
was duo to a third party, who had a lien on title 
deeds belonging to testator’s estate for the amount, 
gave a receipt for the deeds in the name of the 
extrix., & as her solr., carried into the master’s 
office her examination, in which the sum he had 
so paid was stated to have been paid by the 
extrix, & was allowed accordingly : — Held : the 
solr. must, in such circumstances, be presumed to 
have made the payment on the behalf & on the 
personal security of his client ; & he could not 
claim a lien upon the deeds for the amount. — 
Christian v. Field (1842), 2 Hare, 177 ; 5 Jur. 
1130; 67 E. R. 74; sub nom. Christian v. 

Chambers, Christian v. Field, 11 L. J. Ch. 97. 

Annotations : — Reid. Re Hawkes, Aokorruan v. Lockhart, 

[1898] 2 Ch. 1 ; Re Rapid Road Transit Co., [1909] 1 Ch. 

96. 

2983. .] — P., during his infancy, de- 

posited a deed to secure advances by Ef., some of 
which were for providing necessaries. After he 
had attained twenty-one, P. assigned the property, 
to which the deed related to H. for value. In 
on action by W. against H. : — Held : H. was not 
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entitled to retain the deed either for the advances 
or as having a lien for costs. — Walkden v. 
Hartley & Cavell (1886), 2 T. L. R. 767. 

2984-. .] — Re Taylor, Stu^eman & 

Underwood, No. 3052, post. 

B. Work done with Authority of Party Charged. 

2985. Work done for partnership — Lien on 
private deeds of partner.] — An attorney has no lien 
on the private deed of one partner in respect of 
business done for the firm. — Turner v. Deane 
(1849), 6 Dom’. & L. 669 ; 3 Exch. 836 ; 18 L. J. 
Ex. 343 ; 154 E. K. 1083. 

2986. Administration action — Solicitor acting for 
defaulting trustee.] — In taking the accounts of the 
estate of S. who died insolvent, the master found 
that C. who also died insolvent & intestate, had, 
as oxor. & trustee, received & paid several sums, 
& that there remained a large balance due from C.’s 
estate. K. was apiiointed administrator of the 
estate of 0., & in that capacity lie received 
£446 18.S. & paid £142 lO.s. lid. & the balance 
he claimed to retain in part payment of a judg- 
ment recovered by him against C. for a large sum 
& costs, but whicli had not boon registered, (t 
handed over to pltf.’s solr. the title deeds rcdating 
to the estates of S. which were free from incum- 
brances, but fJ.’s solr. claimed a lien upon them 
from his costs incurred by C. since the death of 
testator: — Held: (1) on the question of lien C.’s 
solr. was only entitled to his costs incurred in tlio 
administ-ration <fc trusteeship of S.’s estate ante- 
cedent to the suit, but not subsequent thereto; 
(2) on the question of costs deft. R.,the adminis- 
trator of C., who was a defaulting trustee, was, 
under the circumstances, entitled t»o his co.sts of 
the supplemental suit out of the estate of S. — 
Horne v. Shepherd, Horne v. Dendy (1857), 26 
L. J. (’h. 817 ; 3 Jur. N. S. 806. 

2987. Solicitor acting In unauthorised business of 
company.] — Rc Phcenix Life Assurance Co., 
Howard & Dollman’s Case, No. 3042, post. 

2988. Solicitor preparing composition deed on 
instructions of debtor— Liability of trustees.]-- 
A solr., on the sole retainer of debt-or, jjrcpared 
creditors’ deed, the first trust of wliieb was to jiay 
the costs of its prepaT*ation. The trustees acted 
A employed the same solr. in the trust. Upon 
a taxation between the solr. A the trustees : — 
Held : the solr. was entitled to charge the co.sts 
of preparing the deed, though lie had not been 
retained by the trustees for tliat puiqiose . — Hr 
Sadd (1865), 34 Beav. 650 ; 34 L. J. Ch. 562 ; 12 
L. T. 817 ; 11 Jur. N. S. 774 ; 13 W. It. 1009 ; 
55 E. R. 786. 

Aniiotution ; — Reid. Re Mason & Taylor (1878), 10 Ch. D. 

7 • 

2989. Promotion expenses of company subse- 
quently Incorporated by special Act.] — Re Cal- 
LAND, No. 2972, ante. 

2990. Costs of defending proceedings for habeas 
corpus.] — A firm of solrs. were discharged by 


their client. The new solr. obtained the usual 
order for delivery of a bill of costs & taxation & 
aftemards tendered to them, but not in settle- 
ment, the amount claimed & requested delivery 
up of papers. Roth the tender & request were 
refused on tlie grounds as to the tender, that the 
Bolrs. were entitled first to their balance in settle- 
ment & as to the papers, that they had a lien on 
them for their costs including those of certain 
habeas corpus commenced against 

tliom, <fc otliors on behalf of the client, & which 
they were defending, that they were entitled to 
have a sum paid into ct. to answer the costs of 
taxation, also to an undertaking to return the 
jiapers in case any balance was found due on the 
taxation to them. On a motion for an order for 
delivery up : — Held : ( 1 ) in the circumstances 

the solrs. were wrong in refusing to accept the 
tender ; (2) it was their duty to deliver up on a 
proper receipt being given, which had not been 
refused ; (3) they were entitled to an undoHaking 
to return in ca.s(' any sum was found due to them 
on taxation ; (4) the costs relating to the habeas 
corpus not being taxable costs, cliarges, &- expenses 
incurred by them as soh-s. for the client could not 
be included m the lien ; (5) they were entitled to 
the payment into ct. of a proper sum to answer 
the costs of taxation ; (6) tJu* motion having been 
rendered necessary by the solrs. taking up a wrong 
ground, tiioy must bear the costs thereof. — Re 
Hanbury, Wiii'rTiNG & Nicholson (1896), 75 
E T. 449 ; 13 T. E. R. 01 ; 41 Sol. Jo. 114. 


Sub -SECT. 4. — Rights and Liabilities oi* 
SOLKUTOR AND CLIENT. 

A. hi General. 

In respect of what property.] — See Sub-sect. 2, 

ante. 

In respect of what costs.] — See Sub-sect. 3, ante. 
Production & Inspection of documents.] — See 

Sub-sect. (3, 2n>st. 

li. Bankrupley of Clteni. 

Jurisdiction of courts of bankruptcy.] — See 

Rankruptoy, \^oI. IV., p. 44, Nos. 376-380. 

2991. Lien enforceable against assignee.] — Ex }>. 
Bush (1734), 2 Eq. Cas. Abr. 109; 22 E. R. 93, 

L. C. 

2992. .]— Onicial assignee cannot, under 

1 A 2 Will. 4, c. 56, s. 22, take bkpt.’s money out 
of the hands of a solr. without discharging his lien. 
— Re Bush, Ex p. Bowden <fc Abbott (1832), 2 
Deac. & Ch. 182 ; 2 L. J. Bey. 18, Ct. of R. 

^ 2993. Solicitor refusing to continue to act.] 

— Bkpts., before tlieir bkpey., deposited their 
books with a solr., with a view to his effecting for 
them a compromise with their creditors. Terms 
were arranged, but bkpts. were unable to comply 
with them, & the solr. refused to act further in the 
matter. Adjudication in tlie bkpey. followed, «fc 
the solr., although ordered to deliver up to the 
official assignee tlie books of bkpts. in his hands. 


PART VIII. SECT. 2, SUB-SECT. 3. 

— B. 

h. For worli far which specially em- 
planed ] — A deed ordered to bo exe- 
cuted under a decree was sent by the 
vendor's solr , after being executed 
by him, to dofts. to be executed by 
them, which they did before their 
attorney emidoyed by tljem for tliat 
purpose ; — lield : sueh attorney was 
not entitled to a lieu upon the deed 
beyond lila disbursements & for pre- 
paring the affidavit of execution. — 


CxiooKS V. Stkekt (1864), 1 Ch. Ch. 
22().~CAN. 

k. liusirwss not of strictly professional 
nature.]— V avl v. Dickson (1839), 1 
Duiil. (Ct. of SesH.) 867.— SCOT. 

I For work done after termination of 
employment — Costs of recovering pay- 
'meni of account.] — Held : a law-agent’s 
right to retain his client’s tltle-doods, 
does not extend to the expense of 
judicial proceedings instituted by him, 
after the termination of hla agency, for 
the purpose of recovering payment 


of his accounts. — Guav c. Warpkop’s 
Thuhtbeh (1851), 23 Sc. Jur. 450. — 
SCOT. 

PART VIII. SECT. 2, SUB-SECT. 4. 

— B. 

2991 I. Lien cnforctahle against as- 
signee .] — S. & M., solrs., obtained 

possession in the course of business 
of certain deeds & documents, the 
property of W., whoso solrs. they were, 
& retained possession of same, subject 
to a Hon for costs due by W. to them. 



Part Vlll. — S olicitor’s Lien. 


265 


refused to do so, alleging a lien on them for 
costs. The comr. in bkpcy. ordered him to be 
committed for contempt : — Held : the solr. was 
entitled to the lien which he claimed. — Re Leah, 
Ex p. Jabet (1800), 2 L. T. 72 ; 0 J,ur. N. S. 387, 
L. JJ. 

2994. .] — Re Moss, No. 3393, post. 

2995. No lien on papers acquired after bank- 
ruptcy.] — Upon an act of bkpcy., by lying two 
months in prison, joint &> separate commissions ; 
the former being established, the latter superseded 
the attorney employed by bkpt., & in sustaining the 
latter against the former has no lien upon papers 
delivered to him by bkpt. after the arrest ; upon 
petition of joint creditors, he was ordered to deliver 
them up. 

On a bkpcy. by lying two months in prison, no 
jiossible lien can be acquired, after the first arrest. 
—Ex p. Lee (1793), 2 Ves. 285 ; 30 E. R. 030, 

L. C. 

2996. Right of assignee to copies.] — The right 
f)f assignees to inspect or take a copy of a title deed 
of bkjlt.’s property in the hands of liis solr., is no 
liigher than the right of bkpt. himself, &, therefore, 
where the assignees petitioned that the solr. might 
jiroduce or give an attested copy of such document, 
fill being paid only the portion of his costs relating 
11i(‘r(diO, A the costs of tlie production or copy, the 
]ietition was dismissed wuth costs. — Re HemS' 
woirrii, Ex p. Undeiiwood (1845), De G. 190 ; 9 
Jur. 032. 

Loss of lien by proof in bankruptcy.] — See Sub- 
sect. 8, E., post, 

C. Wuuiuuj Up. 

See Companies, Vol. X., pp. 880, 899, 952, 953, 
Nos. 5978-5981, 0137, 0138, 0525-0527. 

D. Death of Solicitor. 

2997. Lien passes to personal representative.] — 

'The ct. will not order the personal representative 
of a deceased solr. to deliver the i)aper8 in the cause 
to another solr., without payment, or security for 
})ayuient, of tiu* solr.’s bill. It seems that the 
summary jurisdiction of the ct. extends to the 
reiiresentatives ol a solr.— Kedfearn v. Howeiihy, 
UoLTON V. Tate (1818), 1 Swan. 84 ; 1 Wils. Ch. 
90 ; 30 E. K. 307, L. C. 

i Tivfitation (Irifllths r. GriHlths (184:5), *2 Ilarc, 

oST. 

2998. - — — .]- — 'ITe extrix. of a deceased solr. 
who, x>rior to ins death, had carried on suits for a 
client, but Avho had declined to prosecute them, on 
the ground of advances for the necessary expenses 
not having been furnished to him by the client, 
but who had not discharged liimself from being 
the client’s solr., will not be ordered to deliver up 
to a new solr., all books, deeds, papers, & writings 
relating to the suits in her custody as extrix. to 
the deceased solr., without the bills of costs of the 
late solr. being first paid. — S waby v. Dickon, 
SwABY V. IIajvucr (1848), 1 1 L. T. O. S. 308. 


E. Change or Dissolution of Partnership. 

2999. Dissolution of partnership — Whether lien 
continues.] — Where a party has employed, as his 
soh*8. in a cause, a firm of two solrs. in partnership, 
the retirement from the business of one of such 
partners, under an arrangement with the other, 
operates as a discharge of the client by the solrs., & 
the client is thereupon entitled to require that the 
papers in the cause necessary for its prosecution 
shall bo delivered iq) to his new solr., upon the usual 
undertaking for saving the lien, of the dischai'ged 
solrs. — G kiffiths v. Griffiths (1843), 2 Hare, 
587 ; 12 L. J. Ch. 397 ; 1 L. T. O. S. 60 ; 7 Jur. 
673 ; 07 E. R. 242. 

AnnoUitions : - WUson r. EiuDictt (1851), 19 Hoav. 

‘23:j ; ti’e FaitMuU. J£e L. 13. & S. C. Ity. (18(58), Ij, R. 6 Eq. 

32.5. Refd. Rawlinstui r’. Mohs (1801), 26 J. P. (561 ; Re 

Rapid Road Transit Co.. [1909] 1 Ch. 96. 

3000. .] — A. & B., solrs. in partner- 

ship, had a bUl of costs against C. On their 
dissolution of partnership those costs were trans- 
ferred to A. Afterwards A., at the reque.st of 
tlic client, paid a d(‘bt for whicli she had diqiosited 
title deeds, & took possession of & afterwards 
retained the title deeds. Lie afterwards continued 
to act as licr solr., & costs were incurred : — Held : 
as to the joint bill of costs, there could be no lien 
in favour of A. ; if otherwise, there W’ould have 
been lien ; & as to lii.s separate bill of costs, he liad 
taken the deeds as mtgee. & not as solr., & there- 
fore had no lien for costs. — Vaughan v. Vander- 
STEGEN, Annesley’s Oare (1854), 2 Drew. 408 ; 
2 W. R. 042 ; 01 E. R. 777. 

Annotalio)is : — Apld. Re Gough, Lloyd v. Gough (1891), 

70 L. T. 725. Mentd. Joluibou v. Gallagher (1801), :i 

1)0 (c. E. & J. 494 ; Reooher t\ Major (1865), 6 New Rep. 

370 , Rharpo 1 ’. Foy (1868), 1 Ch. App. 35, 

3001. .] — A dissolution of a tiiiu of 

solrs. amounts to a discharge ot the client. 

If the solrs. discharging the client has a lien on 
the papers relating to a matter in pi'ogr(‘ss, such 
papers must nevei-theless be given up his 
successors, the hen reviving on tlio completion 
of the business, — Raw'LINson v. Moss (1801), 3U 
L. J. Ch. 797 ; 4 L. T. 019 ; 25 J. P. 001 ; 7 Jur. 
N. 8. 1053 ; 9 W. R. 733. 

3002. .] — A. was appointed solr. of a 

CO. B. entered into partnership with him, A they 
acted as joint solrs. for tlie co. until it was wound 
up, when they acted for the liquidal-o)'s. After 
the dissolution i>f their partnorsliip, B. acted 
.separately for the liquidat<jis Held : B. had no 
lien for costs on the documents of the eo. in his 
possession . — Re Ccjunty Life Assurance Co. 
(1809), 38 L. J. Ch. 231. 

3003. Admission of new partner— Whether lien 
continues.] — After A. had enqdoyed B. A C. as his 
solrs., they took D. into jiartnership with them, tk. 
A. employed the new lirm. In the eoui'se of that 
employment papers belonging to him came into 
their possession : — Held : B. & C. had no lien on 
the papers for costs which A. owed them befoiui 
they took D. into partnership.— /^c Eorshaw 


VV. was suliflequently adjudicated bkpt., 
& bis asHlgqecH applied for an order that 
S. & M. should deliver up to them the 
deeds & docimicnts so in their pos- 
session. The ct. refused the upplioa- 
tloii . — Re Wati'Kiw (1881), 7 L. R. Ir. 
631.— IR. 

m. A^ot for costs of act of hank- 

rnple}/ to which solicitor is party .] — 
A solr., who is Instruiueutal in assist- 
ing a client in the preparation of deeds 
which wore afterwards deemed acts of 
l)kpoy., has nt)t, os against tlie as- 
signees of that chent who becomes 
bkpt., a lion on the deeds of that client 
for costs incurred alter the act, to 


which the solr. is a party.— Re Cx.en- 
DKNWINO (1854), 23 L. T. O. S. 347. — 

IR. 

PART VIII. SECT. 2 , SUB-SECT. 4. 

— D. 

2997 i. Lien passes to persomil repre- 
sentative ,] — The attorney for pitf. 
died during the progress of the suit. 
Si a new attorney was thereupon ap- 
pointed. More than six joars aft-er- 
wards funds were brought into ct. bv 
tlie receiver in the cause • — Held : the 
personal represoutatlve of deceased 
attorney had a lien on the funds for 
the costs of the suit due to the attorney 


at the time of his decease.— K klTvETT 
V. KKLi,Y (1812), 5 1. Eq. R. 34. — 

IR. 

PART VIII. SECT. 2, SUB-SECT. 4. 
— E. 

2999 i. J^issolulion of partnership — 
Whether lien continues.] — Re Roli- 
CTTOK8 (Alta.) (1917), 37 D. L. R. 763. 

—CAN. 

2999 11. .]— Where a flim 

of attorneys dissolved par tnei ship after 
the death of a client, there being at 
that time papers & documents belong- 
ing to the client in their hands Si a 
d^t due in respect of costs from the 




Solicitors. 


Sect, 2. — Retainitig lim: Svh-aect. 4, E.t F, <Sb G.; 
»ub-8ect. 5, A.y B. <fe C.] 

(1847), 10 Sim. 121 ; 17 L. J. Ch. 01 ; 10 L. T. O. S. 
262 ; 60 E. R. 818. 

Annotation: — Consd. Pelly v. Watham (18fil), 1 De G. M. 

& O. 10. 

8004. .1 — Solr. does not acquire a 

lien for costs due to nimself solely upon documents 
which came into the joint possession of himself & 
his partner or ijartners but he does not lose his 
lien for such costs upon documents which having 
come into his own possession are afterwards 
continued in the possession of himself & his partner 
or partners. 

A question was argued with reference to the 
continuance of the lien after the successive altera- 
tions in the firm of solrs. by whom the deeds were 
held. On tlii.s point I am clearly of opinion that 
the lion once acquired would not be affected by the 
circumstance that the party entitled to it after- 
wards admitted a partner or partners in his busi- 
ness ; but I also think that the deeds which first 
came to the joint possession of the firm did not 
thereby become subject to a lien for costs due to 
some or one of the partners separately who may 
have acted as solr. for the mtgor. before the con- 
stitution of tlie firm to which the deeds were 
delivered (Wigram, V.-C.). — Felly v. Wathen 
(1849), 7 Hare, 351 ; 18 L. J. Oh. 281 ; 13 L. T. 
O. S. 43 ; 14 Jur. 9 ; 08 E. R. 144 ; affd- (1851), 
1 De G. M. & G. 10, L. JJ. 

Annotations Reid, l^e Long, Et v. FuUor (1881), 44 L. T. 

G3 ; Re Llcwcllhi, [1891] 3 Ch. 146 ; Brunton v. Electrical 

Englneeriug Corpn., fl892] 1 CU. 434, Mentd. Kuight 

r. Bowyor (1858), 2 De G. & J. 421 ; Ilallott v. Furze 

(1885), 31 Ch. D. 312. 

Change of solicitors.] — See Beet. 5, post. 

F. Change of Solicitors. 

See Sect. 6, post. 

O. Incapacity of Solicitor to Continue Proceedings. 

3005. Lien not affected.] — A solr., who had been 
the solr. of pltf. in the cause, being detained in 
prison for demt, ordered to deliver up to another 
solr. appointed by pltf. the proceedings in the cause, 
notwithstanding he had become a mtgoo. of three- 
fourths of the fund in question in the suit. — Scoi'T 
V. Fbnntng (1845), 15 L. J. Ch. 88 ; 0 Jur. 1085. 

3006. .] — A solr., in custody for debt, 

being by Solicitors Act, 1843 (c. 73), s. 81, in- 
capacitated from practising, was ordeied to deliver 
up his client’s papers in ponding suits without pay- 
ment of his costs, but to be held subject tohislien. 
— Re Williams (1800), 28 Beav. 465 ; 30 L. J. Ch. 
609 ; 2 L. T. 764 ; 25 .T. P. 85 ; 6 Jur. N. S. 908 ; 
8 W. R. 645 ; 64 E. R. 444 ; subsequent proceedings 
(1861), 3 De G. F. & J. 104, L. JJ. 

3007. .] — Where a solr. fairly carries on a 

suit, & there is no proof of misconduct or refusal 
on bis part to proceed, although ho becomes 
embarrassed & is changed, before final decree, 
that does not disentitle him to his lien for costs. — 
Re Smith (1801), 9 W. R. 396. 

Sub-sect. 5. — Availabilfty against Third 

Parties, 

A. In General. 

3008. Solicitor’s right not greater than client’s.] — 

A solr. may detain title deeds as against client till 


payment of his bill, but [not] against persons who 
have antecedent rights. — M arsh v. Bathob (1744), 
Ridg. temp. H. 266 ; 27 E. R. 822, L. C. 

3000. .] — The lion which an attorney has 

on the papers in his hands is only commensurate 
with the right which the party delivering the papers 
to him has therein. Every one, whether attorney 
or not, has by the common law a lien on the specific 
deed or paper delivered to him to do any work or 
business thereon, but not on other muniments of 
the same party, unless the person claiming the 
lieu bo an attorney or solicitor, — Hollis v. 
Claridge (1813), 4 Taunt. 807 ; 128 E. R. 649. 

Annotations : — Apld. Pratt v. Vizard (1833), 6 B. & Ad. 808 ; 

VVakeflold v. Newbon (1844), 0 Q. B. 276. Refd. Stead- 
man V. Hockley (1846), 10 .Tur. 819 ; Keene v Thomas 

(1904), 74 L. j. K. B. 21. Mentd. CastelJuin v. Thompson, 

Thompson v. Castellalii (1862), 1 Now Hep. 97. 

3010. .] — Deft, was decreed to deliver up 

certain deeds to pltf. The deeds were in the 
possession of deft.’s solr., who claimed a lien on 
them for costs ; but the ct., on motion, ordered 
him to deliver them up, & to pay the costs of the 
motion. — Bell v. Taylor (1836), 8 Sim. 216 ; 
59 E. R. 87. 

Annotations : — Distd. Warburton v. Edge (1830), 9 Sim, 608. 

Consd. Re Ilichons, Fraucle r. Francis (^1862), 2 Do G. M. & 

G. 73. Refd. Hlderr. Jones (1843), 2 Y. & C. Ch. Cas. 329 ; 

Re Hawkos, Ackerman v. Lockhart, [1898] 2 Ch. 1. 

3011. .] — A pm-chaser of propeHy, subject 

to a mtge., made, before the completion of his 
purcliase, a second mtge. of it. He afterwards 
created a third mtge., with respect to which the 
second mtgee.’s conduct was such as to give it 
priority over his. 'Then the pnrelmse was com- 
pleted, the purchaser paying off the first mtge., 
& taking a conveyance to a trustee for himself. 
On this occasion the title deeds were handed tu 
his solrs., who afterwards took a transfer of the 
third mtge. One of them was the trustee for the 
purchaser in the conveyance. The second mtgoe. 
did not give them, nor had they any notice of his 
securitj^ : — Held : nevertheless, their lien, either 
for their general bill of costs, or for their costs re- 
lating to the conveyance, could not prevail against 
the second rutgee., the rights of a solr. in respect of 
his lien for Ixis bill of costs being no greater than 
those of the client, & the circumstances of the 
case not exempting it from the scope of this rule. 

Qu. : whether the Uen of a solr. is affected by his 
taking a partner. 

The general lien of a solr. is merely a right to 
keep from his client the deeds papers wdiich he 
holds as 8t)lr. until his bill of costs is satisfied. 
It is a right derived through the client, & therefore, 
on the most obvious principles of justice, cannot 
go beyond the right of the client himself. If the 
client’s right to the deeds which came to the hands 
of the solr. is absolute, so will be the right of the 
solr. If they are subject to the right<s of third 
parties, such rights will follow them. These con- 
sequences fiow from the nature of the relationship 
existing between the client & his solr, A solr. 
can have no lien of a higher nature than the 
interest the client himself has in the deeds (Lord 
Cranworth). — Pelly V. Wathen (1861), 1 De 
G. M. & G. 16 ; 21 L. .T. Ch. 105 ; 18 L. T. O. S. 
129 ; 16 Jur. 47 ; 42 E. R. 467, L. JJ. 

Annotations ; — Apld. Rc Long, Ex p. Fuller (1881), 44 L. T. 

63; Re LJewellin, [1891] 3 Ch. 146. Consd. Brunton v. 

Electrical Engineering Corpn., [1892] 1 Ch. 434. Mentd. 

Knight V, Bowyer (1858), 2 Do G. & J. 421 ; Hallett v. 

Furze (1886), 31 Ch. D. 312. 


client to them ; — Held : the dissolu- 
tion of partnership operated as a dis- 
charge by the firm, & the attorneys 
were not entitled to retain the papers 
& documents until their costs wore 
paid, hut were bound to hand them 
over to the administrator of the 


client . — Re McCoKKlNnALE (1880), 
X. L. II. 6 Calc. 1 ; 0 C. L. R. 406.— 

IND. 

PART VIII. SECT. 2, SUB-SECT. 6. 
—A. 

3008 i. Solidior’ a right not greater than 


client's.] — Smvykiis v. Kyte (1870), 1 
V. R, 91.— AUS. 

3008 11. .] — Moleswortu r. 

Robbbns (1845), 8 I. Eq. R, 223. — IR. 

3008 ill. .1 — As against third 

parties, a solr.’s Uen on documents gives 
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3012. A trustee under a will committed 

a breach of trust by lending trust moneys to his 
co-trustee upon a mtge. for a terra of years. An 
administration suit was instituted, &; ho was 
ordered to pay the money into ct. He sold part 
of the mtged. property under a power of sale in 
the mtge., &, on the application of two of the 
cestuis que trust, the proceeds were paid into ct., 
subject to an order that they wore not to be paid 
out without the consent of the purchaser. The 
trustee’s solrs. refused to give up the mtge. deeds 
unless upon payment of their bill of costs : — Held : 
the circumstances of the realisation of the trust 
fund by the trustee’s solrs., & of the cestuis que 
trust availing themselves of that realisation, did 
not entitle the trustee’s solrs. to a lien on the deeds 
or on the fund in ct., as against tlie cestuis que 
trust, but tliey could have no liighor claim against 
the deeds or the fund than that of their client, the 
trustee. — Francis v. Francis (1854), 5 De G. M. 

G, 108 ; 43 E. It. 811, L. JJ. ; previous pro- 
ceedbigs (1852), 2 Do G. M. & G. 73, L. JJ. 

3013. .] — -It is no answer to an action of 

detinue by the rightful owner of a deed, for deft, 
to say the deed is in the possession of his attorney, 
who has a lien upon it, & claims to hold it for money 
duo to him from deft. — Jordan v. Roberts 
(1802), 7 D. T. 68, 

JJ. Vendor and l‘iirchascr. 

3014. Lien of vendor’s solicitor aganst purchaser 
— On conveyance.] — Pltf. having contracted to 
purchase an estate of B,, had the deeds of con- 
veyance prepared at. his own expense, «fc sent them 
to B. for execution. B. executed & gave them to 
a servant to be sent back. The servant delivered 
them to deft., an attorney, who had a demand 
upon B. for business done in his profession. No 
directions were given to deft, to retain the deeds 
until the purchase-money should be paid. Some 
necessary parties refused to execute the deeds, & 
pltf. having abandoned the contract, demanded 
the deeds from deft., who refused to deliver them 
up, claiming to have a lien for his demand against 
B. In trover for <leeds & stamped pieces of parch- 
ment : — Held : pltf, was entitled to recover the 
deeds at all events, in a cancelled, if not in an 
uncancelled state. — Esdaile v, Oxenitam: (1824), 
3 B. & 0, 225 ; 5 Dow. & Ry. K. B. 49 ; 107 E. R. 
717 ; subsequent proceedinqs, sub nom. Oxenham 
V. Esdaile (1825). M‘01e. <te Yo. 540. 

Annotation ;~Consd. Goodor. Biutou (1847), 1 Exch. 189. 

3015. .] — The lien of a vendor upon 

the land, & upon the title deeds, until the purcha.se- 
money be paid to liini, does not apply to a con- 
veyance to the purchaser, executed by some but 
not all the parties, where the contract has gone off 
by the vendor’s default ; & if there be any lien 
on such conveyance, it is vested in the purchaser 


as a security for his deposit. — O xenham r. Esdaile 
(1829), 3 Y. & J. 262 , 148 E. R. 1177 ; previous 
proceedings (1828), 2 Y. & J. 403. 

C. Mortgagor and Mortgagee. 

3016. Right of mortgagee’s solicitors against 
mortgagor — Title deeds handed to Intended mort- 
gagee — ^Mortgage not completed — Costs of Investi- 
gating title.] — A. wisliing to borrow money on a 
ratge. of land, delivered the title deeds to B., the 
intended mt-goe., for examination, & said that he 
would pay all expenses. B. handed the deeds to 
his own attorneys to be investigated. The negotia- 
tion went on, & the attorneys being requested 
by A. to return his deeds, refused to do so till ho 
paid their bill of costs. On assumpsU brought by 
A. against the attorneys to recover back the 
money so paid : — Held : defts. could not be con- 
sidered as having acted for both parties in the 
negotiation, &, therefore, had not a licsn against 

A. as his attorneys ; supposing A, liable to B. for 
the costs incurred, B. could not communicate to 
his own attorneys a lien upon A.’s deeds, by hand- 
ing them to the attorneys for investigation ; the 
undertaking of A. to B., if it amounted to a promise 
to pay these costs, did not entitle B.’s attornevs 
to detain The deeds, as it established no privily 
between them & A. ; & A. might have brought 
trover for the deeds, «fc was entitled to recover in 
tills action. — P rattt v. Vizard (1833), 5 B. & Ad. 
808 ; 2 Nev. & M. K. B. 465 ; 3 L. J. K. B. 7 ; 
llOE.R. 989. 

AnnoUdion<t : — Consd. Ilallott r. Chamberlayne (1848), 12 
L. T. O. S. 272. Eefd. Webb v. Ilhodes (.1837), 4 Scott, 

N. U. 497 ; Smith V. Sloap (1814), 12 M. & W. 585 ; Wake- 
field V. Nowbon (1814), 13 L. J. Q. B. 258 : Oates v. 
Hudson (1851), () Exob. 346 ; Ite Foster, Barnato v. 
Foster, [1920J 3 K. B. 306. 

3017. Title deeds in hands of mortgagee’s 
solicitor Extent of lien on repayment & recon- 
veyance.] — A. purchased premises which were moiT- 
gaged to B., with a proviso for reconveyance, at 
the costs of the mtgor. on payment of principal 
& interest. A. sold the premises & was to pay off 
the mtge. on the completion of the purchase ; but 

B. ’s attorney who held the title deeds, would 
not deliver them to A. till his own bill was also 
paid. Tlie bill contained some items fairly charge- 
able on the occasion as costs due from the mtgor. 
& others which were probably payable by the 
rntgee. ; — Held : the attorney might enforce his 
lien on the deeds against A. to the whole extent 
of the hill ; & A., having been obliged to pay it 
for the purpose of releasing the deeds, could not 
recover back from the attorney the amount unduly 
charged. — Ogle v. Story (1833), 4 B. & Ad. 735 ; 
1 Nev. M. K. B. 474 ; 2 L. J. K. B. 110 ; 110 
E. R. 632. 

AnnoUUwns : — Consd. Wakc-flcld r. Ncwtoti (1843), 1 L. T. 

O. 8. 227 ; Re LloweUin, 11891] 3 Cb. 115. 


no higher right to the sulr. than his 
client himself possesses.— Hath v. 
M'Mttllan, [1916] 1 I. K. 319.— IR. 

PART VIII. SECT. 2, SUB-SECT. 6. 

— B. 

n. JAen of purchaser’s solicitor against 
vendor,] — A party who purohaBed an 
estate imder burden of the price, em- 
ployed, on tho death of the seller, a 
law acent to make the sale effectual 
against the heir, & placed the tltle- 
doeds In his hands ; & tho purchaser 
was infeft : — Held : In a ranking & 
sale of the estate, the agent, in virtue 
of his hypothec, was preferable for his 
account to the parties having right 
to the price. — Caxipbell & Clason v. 
Goldie (1822), 2 Sh. (Ct. of Bess.) 10. 
—SCOT. 


PART VIII. SECT. 2, SUB-SECT. 6. 

— C. 

o. Right of mortgagee’s solicitor against 
•mortgagor — Continuation of lien against 
purchciscr from rnorinagor.] — A soh'.'s 
lieu on title deeds for Ids professional 
services attaches & continues, al- 
though the property to which they 
relate has passod from tho ownership 
of tho client for whom tho sorviocs 
were performed, by solo & purchase 
under a power of sale contaiuod iu a 
mtge. Tno piu’cbaser takes the lu- 
terost of the mtgor. subject to the Uen. 
— Gill v. Gamble (1867), 2 Ch. Ch. 
135 ; 13 Gr. 169.— CAN. 

p. .] — Weir Si Wilsonb, Ltd. 

(Liquidator) v. Turnbull & Finlay, 
[1911] S. O. 1000 ; 48 So. L. H. 818 ; 
[1911] 2 S. L. T. 78.— SCOT. 


q. Rights of mortgagor's solicitor 
against nu)rt{]ugec.] — The attorney for 
tho mtgor., f,o whom ponding u suit 
to foreclose the mtge. tho title deeds 
of the mtged. promises have been 
delivered by tho mtgor. for tho purpose 
of procuring a loan of money, has no 
Hon upon them for his costs In that 
transaction, as against the intgoe. — 
Hutchison v. Joyce (1836), 2 Jo. Ex, 
Ir. 122.- IR. 

r. .1— Tomb v. Orr (1837), 6 

Ir, L. Hoc. N. 9. 40.— IR. 

t. -.] — A mtgoe. Is entitled to 
the possession of the title deeds of 
the mtged. estate ; & the mtgor, 

oamiot, by depositing tho deeds with 
his solr., with a view of creating a 
lion, thereby defeat tho right of the 
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3018. -.] — The attorney of a 
mtgee. held the mtge. deed claiming a lien upon it 
against his client to an amount at least equal to 
the value of the security. The mtgee. took the 
benefit of Insolvent Debtors’ Act. Upon a bill 
filed by tlic mtgor. to set aside the security or to 
redeem, the ct., on the aijplication of the mtgor. 
ordered the attorney though not a party to the 
suit, but who appeared on a petition, to deliver 
the deed to the mtgor., upon payment of what 
was due from the mtgor. under the secuiity, in 
satisfaction of the lien. — R ider v. Jones, Rider v. 
Sturots (1843), 2 Y. & C. Ch. Cas. 329 ; 03 E. R. 
145. 

3019. —.] — 'Pile mtgee. of lands 

lianded over the deeds to his attorney. The 
mtgoi*. paid tlic principal & interc'st, & the lands 
were reconvoyed to him : — Held : tlie attorney 
could not retain the deed.s against him, as a security 
for the expenses of tlio transaction due from the 
mtgee. to tiie attorney : & tlie mtgor., having, 

under jirob'st, paid suc'li expenses to tiie attorney 
in order to get the deeds back, might maintain 
assumpait for money had received against tlie 
attorney for tlu' money so paid : the attorney 

was a xii'incipal in the transaction, & could not 
allege that the action should have been brought 
against the mtgee.— W akefield v. Newuon 
(1844), G Q. D. 27G ; 13 L. J. Q. B. 258 ; 3 L. T. 
O, 8. JGO ; 8 Jur. 735 ; 115 E. R. 107. 

Annotatumn : — Refd. Phillips v. Ilroadlev (1816), 11 Jur. 

!i64 ; /iV Masou v Taylor (1878), 48 L. J. Ch. 19J; Jiti 

IJewclllu, [18!)l] (5 Ch. lir.. 

3020. Work previously done for 

mortgagor.] — A solr. acting for a mtgee. mast 
deliver up the title deeds of the rntgoi*. which he 
holds for the mtgee. on paymmit of the mtge, debt 
& mtgee. ’s costs, & cannot claim a general hen 
on sucli deeds for costs duo to him from the mtgor. 
in re.spoct of busines.s previously done by him as 
solr. for the mtgor . — Re Mosely (1807), i5 W. R. 
975. 

A ntinUtlum : — ReM. /iV Loiiy;, Er p. Fullci (1881), 5(1 L. J. Ch. 

418. 

3021. - -- — — — -.] — Wdiere a mtgee. has 

been paid by the mtgor., his prmcipal, interest, 
& costs, & lias given the mtgor. a release, the 
mtgee. ’s solr, has no right to retain the deeds as 
against the mtgor., cvim for costs due t^o the 
mtgee. ’s solr, for work done relating to the mtged. 
property during the eontinuaneo of the mtge. the 
equitable right of the mtgor. to h.avo back from 
the mtgee, his deeds on payment of princijial, 
interest, «fc costs, prevails against the solr.’s lien 
elaimed iu right of the mfgeo. — He Ulevvei.un, 

[ 1891] 3 Ch. 145 ; 00 L, J. Ch. 732 ; 05 L. T. 249 ; 
39 R. 713 ; sub nom. Rc A Solicitor, 7 T. L. R. 
742. 

A7nu>tati())ia : — Refd. Brunton v. Electrlral KufflneoriMK 

Corpn. (1891), Cl L. J. Ch. 256 , Rc Doo Estatea, Wright 

r. Doo Estates, 11911] 2 Cli, 85. 

3022. Rights of mortgagor’s solicitor against 
mortgagee — Title deeds borrowed from equitable 


mortgagee.] — A mtgor., who had borrowed tho 
title deeds from an equitable mtgee., to enable him 
to sell the property, handed them to his solr., 
in order to complete. Tho mtgee. acquiesced 
in the sale : — Held : the solr. had a lien on the 
deeds for his costs of the transaction only, but not 
for his other claims for costs against tho mtgor. — 
Young v. English (1813), 7 Beav. 10 ; 13 L. J. Oh. 
70; 49E. R. 905. 

3023. Solicitor acting for both parties — -Whether 
entitled to lien for costs due from mortgagor.] — 

A solr. was instructed to prepare a mtge., & the 
title deeds of the property were deposited with him 
for this puri)oso by the mtgor. He was also acting 
as solr. for tlie mtgee., & when the mtge. was 
executed he continued to hold the deeds on behalf 
of the mtgee. Tlie mtgor. filed a liquidation 
petition, & the solr. was employed on behalf of the 
trustee. The trustee sold the eqiuty of redemption, 
& the solr, received the purchase-money : — Held : 
the .soil*, had a lion on the deeds against the mtgor., 
& was entitled to retain out of the imrchase- 
money the amount of costs duo to him from tho 
mtgor . — Rc Messenger, Ex p. Calvert (1870), 
3 Ch. D. 317 ; 45 L. J. Bey. 134 ; 34 L. T. 920. 

Av ru)l(i( lom : —Consd. Markon/.io r. Maikiiitosh (1891), G1 
L. T. 318; Jie Walker, Morcditli v. Walker (1893), 68 
L. T. 517. 

3024. Company Issuing debentures.] 

A CO. liaving issued a debenture loan, a deed was 
prepared by their solr. mortgaging their property 
to two of tho directors as trustees for the dohenturo 
holder.s, the same solr. acting also for the trustees, 
Tho mtge. contained a powiu* of sale & the usual 
covenant agaiiLst incumbrances. Tho eo. after- 
wards passed a ri'solution for a voluntary winding- 
up, whereupon tho trustees acting under their 
power of sale contracted to sell the mtged. property 
to a Tiurchaser & applied to the solr. for the co.’s 
title deeds, which were in his possession. He, how- 
ever, refused to give them up, claiming a lien upon 
them lor costs incurred by the co. prior to the 
mtge. Upon a iietition by the trustees a 
debenture holder i>raying that the solr. might be 
ordered to deliver up the title deeds to them : — 
Held : the solr. was not entitled to a lien on tlu; 
deeds, He they must be delivered up to iietitioners. 
A solr. acting for mtgee. as well as mtgor. in the 
preimration of a mtge, thereby loses Ids hen on the 
title deeds in his possession for costs due* to him 
from the mtgor,, unless such lien is expressly 
re.S(*>'ved, ev(‘n though the mtgee. may have kuown 
that the solr. had such lien as against tin* mtgor. — • 
Re Snell (1877), 0 Ch. D. 105 ; 40 L. J. Ch. 027 ; 
37 L. T. 350 ; 25 W. R. 823. 

AniMUitioim — FoUd. lie Mason ^ Tavlor (1878). 10 (Jh. D. 
729. Distd. MatJarlane v. Lister (1887), 37 Ch. D. 88, 
Brunton v. Eleotncal Enginoerin" t’orpn,, [1892] 1 Ch. 
431 ; Re Dee Est.itos, Wright r. Dee Estates, [1911] 2 Ch. 
8.5. Reid, lie Walker, Meredith v. Walker (1893), 68 
L. T. 517 ; Rc Lawranco, Bowkor v. Austin, [1891] 1 Ch. 550. 

3025. .] — Solrs. of a co. who, 

upon the occasion of the directors convoying all 
the property of the co. to two of their body upon 


intfree. — S mij'u CmciiESTEit (1812), 
2 Dr. kc Wai, 393. -IR. 


a. .]— T.weouv. Gouman (1814 

7 J. Eq. li. 2 )9 -HR. 

b. j\f()rl(in{/cd kJiip arrtkleil i 

tsuleoijc lulion a- nohJ — No right t 
Holicilor to hen on liuid in which morl 
gagor's initre»t det^rmuud,] — Bou 
RISG r. Thj: Gasi-esia (1900), 8 Nile 
L. 11. 421.— NFLD, 


0 . 2'Ulc deeds borrouAd to raise 

further loan— Right to retain after loan 
repaid.]~-ViiA\VFi:m) v. Uodoiq (1831), 
10 .Sh. (Ct. of 8ess ) 11.— SCOT. 

3023 i. Solicitor acting for both jiar- 


iics—]t' hethcr ctUtlltd to lien for costs 
due from mortgagor.]— P atkuhon r, 
CuHiuE (1846), 8 Duiil. (Ct. of Seas.) 
1005 ; 18 .yc. .lur. 503.— SCOT. 

3023 li. .]—lIeld : a writ(3r 

^vho had acted as agent for both bor- 
rower lender in ti'ansacting a loan 
upon heritable security, & who had not 
communicated to the lender that he 
held tho borrowers titles hypothecated 
to him in sconrlty of a largo profes- 
sional account, was not entitled to 
claim a preference over tho lender’s 
bond in virtue of his hypothec. — 
Guay r Wakouop's Tuuhtees (1851), 
J3 Duiil. (Ct. of SosB.) 963. — SCOT. 


3023 iii. ,]- A Inw-ugent, 

who, acting for both borrower & 
lender, has negotiated a loan over 
property belongmg to tho borrower, 
does not thereby renounce, or dirniniwli 
bis right of retention of the title-deeds 
of the property, except that he cannot 
plead It to the prejudice of tho lender. 
— Drummond v. MumuEAD & Gunr- 
niE Smith (1900), 2 F. (Ct, of Sess.) 
585 ; 37 Sc, L. R. 433 ; 7 S. L. T. 401. 
—SCOT. 

d. Right of solicitor to purchaser from 
mortgagor against mortgagee.] — A 
mtgor,, after foreoIoBmv, having re- 
tained the title deeds, delivered them 
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trusts to secure the repayment of moneys borrowed 
upon debentures, prepare a mtge. deed & act for 
the CO. & the trustees, have no riglit of lien for the 
payment of their costs. — lie Mason & Taylor 
(1878), 10 Ch. D. 729 ; 48 L. J. Ch. 193 ; 27 W. R. 
311. 

Annotations : — Distd. lie Dee Estates, Wrijfht v. Deo Estates, 
11911] 2 Ch. ST). Retd. Brunton v. Electrical Euylnooring 
Corpn., (18921 1 Ch, d:il ; lie Lawranco, Bowker ». Austin, 
[ 189.1] 1 Ch. 5m. 

3026. ,] — A corpn. issued deben- 

tures charging all its property, present & future, 
by way of “ floating security, but so that the corpn. 
IS not to be at liberty to create any mtge. or charge 
in priority to the said debentures.” Default hav- 
ing been made on the debentures, a debenture 
holder’s action was commenced, in which the solr. 
of the corpn. claimed to have a retaining lien on 
papers & documents of the corpn. for costs incurred 
by the corpn. af(-er the issue of the debentures, 
but befoi e tlio commencement of the action : — 
Held : the lien was valid as against the debenture 
holders & their receiver. 

The solr. of a co. who acts in the issue of deben- 
tures is not debarred from setting up a retaining 
lien for costs due to him as solr. of the co. against 
the debenture holders in respect of documents 
wliich, if two soil's, had been employed, would n(rt 
have been handed over to the solr. acting for 
the debenture holders. — Brunton i\ Eleutoical 
Engineeking Corpn., [1892] 1 Ch. 434 ; 01 

L. J. Ch. 2.76 ; 67 L. T. 747 ; 8 T. li. R. 178. 

Annolntions : — Refd. lie W'alkcr, Morcditli v. Walker (1893), 
G8 b. T. .".17 : Hobson r. Sinil.li, [189.".] 2 ('h. 118 ; TuunU.ii 
r. ^V arwlokshlrc, (189.'.] 1 C'li. 7.5J. 

3027. .] — A solr. acting for mtgec. as 

well as mtgor. in the preparation of a mtge. 
thereby loses his lien on the title deeds in Ids 
possession for costs due to him from the mtgor., 
even though the costs were inciured prior to the 
mtge. & the title deeds never h'ft the solr.’s ollice. — 
Jic NicnoLfioN, Ex p. (^uinn (1883), 73 L. J. Ch. 
302 ; 49 L. T. 811; 32 W. K. 296. 

JJ. Trustees. 

3028. Lien created by trustee personally — In- 
elTective against remainderman.] — A. devised cer- 
tain estates to trustees, upon trust to pay a part 
of the rents & profits to his widow, & the residue 
t-ow.ards the maintenance & education of his son, 
until lie reached twenty-one ; & aft<>r that time 
to hmi, during the lifetime of the widow ; «fe upon 
her death he devised the estates to his son in lee. 
Tlic trustees having occasion to employ deft., an 
attorney, to defend certain causes & suits in carry- 
ing into elTect the trusts of the devise, incurred a 
debt to him for cei tain costs ^ expenses, lor which 
they deposited the title deeds with him as a 
security :■ — Held : deft, had no lien upon them 
against the son, after the decease of his mother, as 
the debt was the personal debt of the trustees. — 
Ligiitfoot V. Keane (1836), 1 M. &. W. 745 ; 2 


Gale, 138 ; Tyr. & Gr. 1004 ; 5 L. J. Ex. 277 ; 160 
B. K. 634. 

3029. Lien created In execution of trusts — 
Effective against beneficiaries.] — A widow & extrix. 
of testator was entitled, under his will, to a residue 
for life. The person entitled in remainder to the 
residue filed a bill against her for the administra- 
tion of the estate. The extrix. died, at which time 
title deeds of testator’s estate were in the liands of 
their solr. She was insolvent, <k. it was not clear 
that she was not indebted to the estate. The 
suit was revived against the administrator dc bonis 
non^ &> a common administration decree was made. 
The administrator de bonis non hied another bill 
against solr. of the extrix. for the delivery np of 
the title deeds, upon which ho claimed a lien for 
liis costs : — Held : the solr. had a hen on the deeds 
for the costs of the suit, inasmuch as the extrix 
had herself such lien for costs incurred by a trustee 
in the exi'cution of the trust. — T urner v. IjETTH 
(1857), 7 De G. M. & G. 243 ; 3 Eq. Rep. 846 ; 24 
L. J. Ch. 6.38 ; 25 L. T. O. S. 151 ; 1 Jur. N. S. 
1077 ; 3 W. R. 494 ; 44 E. R. 97, L. J J. 

Annotations : — Consd. Belaney v. Ffronch (1873), 8 Gh. App. 

919, n. Apld. lie AiiKtln, Kx p. Yakkm (187(1). 4 Ch. 1). 

129. Consd- lie Deo Estatos, Wi*lt?hl w. Doo Entatt'a, |1911] 

2 Ch. 85.- 

3030. Solicitors employed by trustees— No lien 
against trust estate.] — As a general rule, solrs. 
employed by trustees in mattei*s relating to the 
trust estate are retained by the trustees personally, 
& have no claim against, or hen upon, the trust 
estate for tljoir costs, ’fhey can, therefore, only 
obtain payment by such means as a charging order 
in respect of recovery or preservation of the pro- 
perty, or through the tiiistces when the latter are 
entitled to their costs out of the trust estate. 
Tlie solrs.’ right to costs, therefore, is no defence 
to an aiiplieation for payment into ct. of money 
received with notice that it is trust money. — 
Staniar V. Evans, Evans r. S'I'Aniar (1886), 34 
Ch. D. 470 ; 66 L. .1. Ch. 781 ; 76 L. T. 87 ; 37 
W. R. 286 ; 3 T. L. R. 215. 

AnnfitAilums : — Consd. lie Blundoll, Blundell v. Blundell 

(1888), 40 Ch. i). 370. Reid .Hi HumphreyH, Kx p. 

Lloyd-Georgo & Geowe, |1898] 1 (i. B. 520. Mentd. 

J^reston BanklnK’ Co, v. Allsup, |1895] 1 Ch 111; tie 

Calgnry & JViodicino Bat Laiul Co., I’jgeon t’. Tlio Co., 

[1908] 2 Ch. (152. 

E. Other Cases. 

3031 . Conveyance prepared & attested by solicitor 
— Not available against purchaser.] — Lord v. 
Wardle (1837), 3 Bing. N. C. 680 ; 4 Sc'ott, 402 ; 
1 Jur. 382 ; 132 E. R. 772. 

3032. Lien created by tenant for life — Not avail- 
able against remainderman.] — Whore a trustee, at 
the request of the tenant for life, lends the trust 
deed to the solr. of such tenant for life, he not being 
the trustees’ solr., such loan gives no lion to the 
solr. for his costs duo from his client. — Ee Maybew 
(1859), 7 W. R. 871. 

3033. Lien created by representative Available 


to a third party to whom lie had sold, 
whose solr, claimed a lien as against 
such third party, & doclhicd to de- 
liver them to the mtgee. On a motion 
for that piapoBC, an order was made 
for their delivery.— Siknmott r. 
Ajiuvn (1868), 2 Ch. Ch. 218.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 6. 

— D. 

3030 i. Solicitor employed by trustees 
— No lien against trust estate .] — A 
solr. employed by truHtees to act as 
their solr. In respect of the trust estate 
is not retained or employed by the 
trust estate, but by the tnisteoa per- 
sonally, who are liable to pay his 
costs, & the solr. has no lien upon the 


trust estate for his costs ; &■ although 
the triistees have a Hon on the trust 
estate for all expenses jjropcrly in- 
curred by them. Including the costs of 
employing a solr., ga. whether the 
doctrine applies to such a right in 
favour of the solr. — STAKFOiin v. IlrjTr 
Bauk COMMiTfi-K (1908), 28 N. Z. 
L. K. 318.— N.Z. 

PART VIII. SECT. 2. SUB-SECT. 5. 

— E. 

3032 i- Lien created by tenant for life 
— Not available against remainderman ] 
—If a tenant for life give deeds into 
an attorney’s hands, the attorney has 
no lion on them lor his costs against 
the remain dcramn, for that would 


enable (ho tenant for life to charge 
the I'omainderinan. — Kx p. Nkhuitt 
( 1805), 2 Seh. Lof, 279.- IR. 

3032 a . . ]— Hr Sr A nnard ’s 

EsTA'iH;, [1897] 1 I. U. 415.— IR, 

e. Lien ir rated by tenant in, tail — ■ 
Not available against specialty creditor 
of testator — ('osts incurred before deeds 
in solicitor’s possession ] — Morgan r. 
Scott (1839), 2 I. Eq. K. 128.— IR. 

f. Against judgment creditor — For 
costs due after judgment.] — Where a 
ludgmeut was obtained against the 
client, subsequently to the deposit 
of his deeds with the solr., I'i: costs 
had become due for professional ser- 
vices rendered to the client, both 
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Sect. 2 . — Retaining lien : Suhseci. 5, E.; suh-sects. 
6, 7 8, A., B. & C.] 

against subsequent administrator de bonis non.] — 

Where a soli*, has acted professionally for testator 
& for his cxor. or administrator, & papers belonging 
to the estate have come into his possession, &, 
after the death of the executor or administrator, 
an administrator de bonis non has been appointed, 
the admim’strator de bonis non is not entitled to 
reclaim from the solr. the papers in his possession 
Avitliout first paying the costs due to him, not only 
in respect of work done for testator, but also in 
respect of work done for the exor. or administrator. 
— Re Watson (1884), 53 L. .1. Ch. 305 ; 60 L. T. 
205 ; 32 W. R. 477. 

S034. Marriage settlement prepared on Instruc- 
tions of husband — No Hen against trustees.] — A 

solr. preparing a marriage settlement on the 
instructions of the husband, & subsequently 
retaining it in his possession, has no lien upon it, 
as against the trustees, for his unpaid bill, but is 
bound to deliver it up to the trustees upon their 
requestmg him to do so . — Re I^wrance, Bowker. 
V. Austin, [1804] 1 Ch. 550 ; 63 L. J. Ch. 205 ; 70 
L. T. 91 ; 42 W. R. 265 ; 8 R. 102. 

Annotation • — Consd. lie Deo Estfites. Wrlpht r. Doe Efitato?, 
[1911] 2 Ch. 8r>. 


Sub-sect. O.—Production, Inspection, etc., of 
Documents Subject to Lien. 

3035. Production to client.] — Biggs & Roche 
(1897), 41 Sol. Jo. 277. 

Production to third parties — Production on sub- 
pesna duces tecum.] — See Evidence, Vol. XXII., 
p. 432, Nos. 4473-4479. 

Production & Inspection before trial.] — 

See DisccArERY, Vol. XVlil., pp. 113-116, Nos. 
650-669. 

Production to trustee in bankruptcy.]— 

See Bankruptcy, Vol. V., p. 622, No. 5606. 


Sub-sect. 7. — Effect of Statute of Limita- 

TTONS. 

3036. Statute not applicable.] — Re Broomhead, 
No. 2911, anfe. 

3037. .]— Murray, [1867] W. N. 190. 

Annotation : — Consd. Dudgett r. Budgott, 1 Ch. 202. 


3038. Carter, Carter v. Carter, 

No. 3050, posh „ 

3039. ] — CURWEN V. Milburn, No. 2840, 

ante. 

Sub-sect. 8. — Discharge of Lien. 

A. Payment. 

See, generally, Lien, Vol. XXXII., pp. 232, 23.3, 
Nos. 172-177. 

3040. Effect of payment— Duty to deliver docu- 

ments to client.] — On payment of his costs a 
solr.’s lien on documents of his client in his posses- 
sion ceases ; he is then bound to deliver them up 
on his client’s demand, & cannot refuse delivery 
because third persons claim an interest in them. — 
Re Emma Silver Mining Co,, Re Turner (1875), 
24 W. R. 54. ...... 

Annotation : — Eefd. Ex p. Coholdlck (1883), 12 Q. B. D. 149. 

B. Loss of Possession. 

See, generally, Lien, Vol. XXXII., pp. 229-232, 
Nos. 142-171. 

3041. General rule.] — Wliore an attorney gives 
up liLs client’s xiapers without payment of costs ho 
cannot obtain an attachment for the non-payment 
of them.— IIendy v. Colli-ot (1839), 2 Will. 
Woll. A.' H. 63 ; 3 Jur. 870. 

3042. .] — (1) \Vliere the directors ol a joint 

stock CO. carry on a business not authorised by tlie 
deed of settlement, & costs arc thereby increased, 
the solrs, of the co. have no lien for their costs on 
the papers of the co. 

(2) vVliere, in such a case, moneys have been 
recovered in any of the actions, although the 
solrs. would hav’o had a lien for their costs on such 
moneys while in their hands, yet, after they have 
paid over such moneys to the co., & allowed them 
to be incorporated with the general assets, they 
have no lien on those assets in respect of such 
costs . — Re Phcenix Life Assurance Co., Howard 
& Doluhan’s Case (1863), 1 Hem. & M. 433 ; 2 
New Rep. 548 ; 8 L. T. 728 ; 11 VV. R. 984 ; 71 
E. R. 189. 

3043. What amounts to parting with possession 
— Execution of deed.] — If an attorney suffers a 
deed lie has prepared to be executed before he i.s 
paid for it ho cannot afterwards detain it for his 
fees. — ^Anon. (1694), 1 Ld. Raym. 738 ; 91 E. R. 
1393. 

Annotation : — Refd. Turner v. Douno (1819), .3 Kxcli. 83G. 


before & after tbe date of tlio entry 
ef tlie judgment ; — Held : the lien of 
the solr. could not prevail against the 
judgment creditor for any ))i)rtlou of 
the coats uhlcli hecame due, after the 
date of the rendition of the judgment. 
— Ht.undex V. Desaut (184*2), 2 Dr. 
& War. 40.').— IR. 

f . In fate of executions already 

against the projierty.l — Where deft, 
was a law agent who elaimod a lien in 
rofipeet of title deeds handed to him 
with n view to a sale of the property as 
against pll f . who had several oxecntlons 
against the owner Sc had actually sold 
the projierty under a judgment ; — 
Held . no lieu could arise in face of tlie 
cxecntloMH already out against the pro- 
perty -- C wnkli. V. Hakrik (1813). 
Bluett, 274 — I. ol M. 

h. Lien on title deeds in lutnds of 
agent of preHous proprietor.] — Agent’s 
hypothec attaches to title deeds In 
hands of agent, of previous proprietor, 
in seeuril.y of any business uecoimt of 
the proprietor, incuircd after the date 
of depositation, even though tho estate 
Is transferred to another proprietor. 
Sc the said transfer was earned out 
by the said agent. — CUminiK r. OaiL- 


viE, DvuvKS, etc. (1830). 2 .Sc. Jur. 
193.— SCOT. 

k. Lien created hy ground lessee — Not 
available against ground landlord.]— 
Smith v. Lamont (1858), 20 Dunl. (Ct. 
of Sess.) 912.— SCOT. 

l. Lien created by granter of rnoi'tis 
rausa deed — Araihme againcti purchaser 
from granter.] — Paul v. Mkikle (1868), 
7 Maeph. (Ct. of Sess.) 235 ; 41 Bo. Jur, 
136.— SCOT. 


m. Bond received on behalf of third 
riarty — No hen against peoprietor .] — 
NATIONAI. Bank of Scmitlanp r. 
Whitic & Park, [1909] S. C. 1308 ; 
46 Sc. D. H. 948 ; [1909] 2 S. L. T. 
234.— SCOT. 
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n. Production to client— Production 
on ftubprena duces tecum.] — Deapman 
V. EWKN (1868), 27 U. C. K. 176.— 

CAN. 


0 . — ~ On payment of aceount into 
court hy client .] — Medicine Hat v. 
Bannan, [1921} 2 W. W. R. 271 ; 16 
Alta. L. R. 517 ; bit D. L. R. 625.- - 


CAN. 

p. Production in third parties — Pro- 


duction to trustee in hanlruptc^.] — Be 
Motherwell, Ltd,, Ex jj. Morrison 
(Ont.) (1921), 02 D. L. R. 130; “2 

C. B. R, 1*28.— CAN. 

q, To mortgagee.]- .St. Gkohuio 

r. WYNNE (1830), 4 ir. L. Roe. 1st ser, 
66.— IR. 

r. Order to deposit deeds in court 

without prejudice to lien.] — An attorney 
who claims a lien for his costs upon 
tho title deeds of a freehold estate 
decreed to be sold, which lion was ac- 
quired by him prior to the institution 
of the suit, will bo ordered to deposit 
them In ct. without prejudice to his 
lien, or to his making it available 
against the purchase money of the 
lands ; & having established his 

claim, ho is ontltlod to bo paid it out 
of the purchase money of tho estate.— 
Little v. Little (1836), 2 Jo. Ex. Ir. 
270.— IR. 


PART VIII. SECT. 2, SUB-SECT. 8. 
— B. 

3041 i. General rule .] — Worrall v. 
A^uite (1851), 17 L. T. 0. S. 21,— IR. 

3043 i. What amounts to parting with 
nossession — Execution of deed.] — He 
8PROULE (1865), 1 oh. On. 396. — CAN. 
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8044. .] — Watson v. Lyon, No. 8059, 

post. 

3045. Delivery to arbitrator — For purpose 

of arbitration.] — Where an attorney, having a lien 
on papers, delivers them to an arbitrator to ex- 
amine for the purposes of the arbn., he may main- 
tain trover, in case the arbitrator refuse to re- 
deliver them, although, at the time of giving them 
up, he has not expressly reserved his lien. — 
WiLALLBY V. Halley (1829), 8 L. J. O. S. K. B. 0. 

3046. Deed produced by witness.] — The ct. 

has no power to retain a deed which has been pro- 
duced by a witness merely out of courtesy to 
facilitate proceedings. P., a witness, fa solr.] 
having a lien upon a deed, was asked by the ct. to 
produce it. The deed was, upon its production, 
impounded by the ct. : — Held : the ct. had no 
power to retain the deed, even though it might be 
fraudulent. — Re Till, Ex p. Parsons (1871), 19 
W. R. 325. 

3047. Lien extending over title deeds over 

several estates — Title deeds of one estate parted 
with — Whether lien reduced pro tanto.] — (1) 

Where a solr. has a lien upon his client’s deeds for 
costs incurred by him, & the client upon applica- 
tion refuses to pay those costs, & the solr. is driven 
to bring an action for them, the lien extends as 
well to the costs of enforcing the bill of costs as to 
the costs incurred by the client himself. 

(2) Though a solr. who had a lien for his costs 
on his client’s deeds, has in an action for the 
untaxed bill of costs obtained judgment, & there- 
after acquired the rights of a real creditor, yet in a 
question between the solr. & other real creditors 
having otherwise a prior security on the same 
estate, the latter are not precluded even after the 
lapse of a considerable time from insisting upon 
taxation of the bill of coats. 

(3) Where a solr. has a lion in respect of his costs 
over all the title deeds of his client, the client 
having several estates, the solr., in parting with 
the title deeds of one of those estates, does not lose 
his lien in the proportion which the value of such 
estate bears to the value of the whole estates, but 
he preserves the lien entire upon the remaining 
estates. 

(4) A solr., having a lien upon the title deeds 
of his client’s estate, being retained by a lender to 
prepare a security for money to be advanced to the 
client on such estate, is bound to inform such lender 
of the existence of his own lien. — Gray v. Graham 
(1855), 2 Macq. 435 ; 26 L. T. O. S. Ill, H. L. 

3048. Delivery subject to lien.] — Watson 

V. Lyon, No. 3059, post. 

3049. Delivery upon undertaking to pay 

costs due.] — In May, 1849, an order was made to 
wind up a co., & in the ensuing Oct. the solrs., who 
had acted for the co.. carried in a claim against 
them for costs. In Nov. 1860, the solrs., on the 
application of the ofllcial manager, delivered to 
him the company’s books & papers, on which they 


had a lien for their costs, upon the official manager 
at the same time undertaking, in widting, to pay 
them the amount of their bill out of the first funds 
which might come into his hands. That under- 
taking received the sanction of the master. In 
1869 the official manager recovered a sum of money, 
& the solicitors subsequently thereto sent in to him 
a larger bill of costs against the co. : — Held: 
having regard to the undertaking of the official 
manager of Nov. 1860, the solrs.’ claim was not 
baiTed by the Stat. Limitations ; & an order was 
made to tax their bill of costs, without prejudice 
to the question whether they were entitled to have 
a call made to pay the same when taxed . — Rc 
Gloucester, Aberystwith & Central Wales 
Ry. Co. (1860), 2 Gift. 47 ; 29 L. J. Ch. 383 ; 8 
W. R. 175 ; 06 E. R. 20 ; 8id> nom. Re Gloucester, 
Aberystwith & Cbntrat. Wai.E8 Ry. Co., Ex p. 
Official Manager, 1 L. T. 320 ; 6 Jur. N. 8. 116. 

3050. Removal by one partner on dissolu- 

tion of partnership.] — (1) One of the partners in a 
firm of solrs. left the firm, taking with him, un- 
known to the other partners, documents upon 
which they were entitled to a lien for costs ; — Held : 
the lien of the firm was not destroyed by reason of 
the documents having gone out of their possession. 

(2) The claiuj in respect of which the lien existed 
was barred by the Stat. Limitations : — Held : 
the lien was not thereby affected. — Re Carter, 
Carter v. Carter (1885), 55 L. J. Ch. 230 ; 53 
L. T. 630 ; 34 W. R. 57. 

C. Waiver. 

See, generally, Lien, Vol. XXXII., pp. 

Nos. 190-212. 

3051. Security taken for general costs.] — Solr.’s 
lien on papers supersodod by taking security. — 
Cowell v. Simpson (1809), 16 Ves. 275 ; 33 E. R. 
989, L. C. 

Annotahons : — Distd. Stevenson v. Blakelock (1813), 1 

M. & S. .')35. Expld. Baloh v. Syines (1823), Turn. & K. 
87. Consd. Ilobartee v. JefferyH (1830), 8 L. J. O. S. Ch. 
137. Distd. Lluyd v. Mason (1845), 4 Hare, 132. Consd. 
Antfus V. McLachlan (1883), 23 Cn. D. 330 ; lie Taylor, 
Ktlannan A Underwood, [1891] 1 Ch. 590. Distd. Re 
Lumloy (1892), 37 Sol. Jo. 83. Expld. Re Morris, [1908] 
1 K. B. 473, Reid. Hewlsou v. Guthrie (1836), 2 Bing. 

N. C. 755 ■ Plnnock v. Harrison (1838), 3 M, & W. 632 ; 
Miicneo v. (lorst (1867), L. R. 4 Eq. 31.5 ; Hope r. Glendln- 
niiiK, [1911] A. O, 419, Mentd. Chase v. Westraoro (1816), 
6 M. & S. 180 ; Crawshay v. Homfray (1820). 4 B. & Aid. 
50 ; .‘8partali v. Benecke (1850), 10 C. B. 212 ; Thames 
Iron Works v. Patent Derrick Co. (1860), 1 John. &, II. 
93; Rc Bodeera Co. (1903), 62 W. R. 249. 

3052. Unless lien reserved.] — A firm of 

solrs. received for some years on behalf of a lady 
the income payable to her under the trusts of a 
will, & from time to time made advances to her & 
payments on her account. On being applied to 
for delivery up of her papers, they sent in an 
account of their receijits & payments showing a 
balance of £81 due to them, <fc claimed a lien for 
that sum. The only item in the account of such a 
nature that the taxing master could have mode- 
rated it was “ Our costs to date, £20.” She 


8047 i. — — - Lien ejrleridina over title 
deeds over several estates — Title deeds of 
one estate parted with — Whether lien 
reduced pro tardo.] — An aprent holding: 
the titles of two properties bolonginpr 
to his client hypotnecatod for his 
business accounts, having:, after his 
client’s insolvency, & the execution 
of a trust-deed for behoof of creditors. 
In the knowledifo of heritable securi- 
ties aflootinx the properties, parted 
with the titles of one of them : — 
Held : ho could avail himself of his 
hypothec over the titles of the other 
for a proportion only of his account 
efleirlng: to the value of that property, 
compared with the value of the other, 
as If the burden had been rateahly 


apportioned over both properties. — 
CxARK V. Morrison (1837), 16 Sh. 
(Ct. of Sess.) 133 ; 13 Foo. CoU. 108. 
—SCOT. 

3047 ii. .]— Gray 

V. Graham (1855), 18 Dunl. (Ct. of 
Sess.) (H. L.) 52 ; 2 Macq. 435 ; 27 
Sc. Jur. 821.— SCOT. 

t. Constructive change of posses- 

sion .] — ENOUSH V, ObAKX (1862), 12 
O. P. 451. — CAN. 

a. Delivery to solicitor of in- 

tending purchaser on undertaking to re- 
turn .] — ReMAOKERTlOH(1876), 15 B. L. 
R. A. C. 15.— IND. 

b, Delivery to another solicitor at 

request of clierU— Receipt as “ borrowed ” 


— Both solicitors subsequently employed 
by client.] — Alihon v. Smart (1840), 2 
Dunl. (Ct. of Sess.) 676 ; 16 Fac. Coll. 
703.— SCOT. 

Kkmp (1841), 3 Dunl. (Ct. of Sess.) 
1134; 1 6 Fac. Coll. 1217 .—SCOT. 

PART VIII. SECT. 2, SUB-SECT. 8. 

— C. 

8061 i. Security taken for general 
costs.] — Kennin V. MauDonaed (1892), 
22 O. R. 484.— CAN. 

8062 1. Unless lien reserved.] — 

Linnino V. Douolab (1821), 20 Fac. 
Coll. 413 ; 1 Sh, ((3t. of Sess.) 87.— 
SOOT. 
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Sect. 2 . — Itctaininy lien : Sub-sect. 8, C., D. & E. 

Sect. 3: Subset t. 1.] 

applied for an order for delivery of her papers on 
payment of i‘20 into ct. The judge refused 
the application, liolding that the £81 ought to 
be paid into ct. : — Held: a soh'.’s lien extends 
only to his taxable costs, charges, & expenses, 
which categoiy includes all disbur-sements which 
can be moderated by the taxing master & arc not 
necessarily allowed in full on being vouched, but 
docs not include ordinary advances ; there, 
therefore, was no lien for anything more than so 
much of the £20 as should be allowed on taxation, 
& the order asked for ought to have been made. 

Wliether tlio taking seemity by a person having 
a lien is an abandonment of the lien depends on 
the intention, whether expressed or to be gathered 
from the cii’curastanccs of the case . — Re Taylor, 
Stileman & Underwood, [1801] 1 Ch. 590; 00 
L. J. Ch. 525 ; 7 T. L. K. 202 ; sub nom. Re 
Taylor, Stileman & Underwood, 7i’.r p. Payne 
Collier, 64 L. T. 005 ; 30 W. K. 417, C. A. 

Annotations: — Cousd. Tic Liiiuloy (1892), 37 Sol. .To. 83. 
Apld. Bisfiill V. Bradford & Dintriet 'I'ram. Co. (1893), 9 
T. L. 11. 337 ; L‘c Hun bury, Whlttliip & Nicholson (1896), 
75 Ij. T. 419. Folld. liC Donglus Norman. [1898] 1 Ch, 
199. Consd. Itf Morris, [1908] I K. B. 473. Refd. Ite 
Kinsrdon N Wilson, [19i(2] 2 Cii. 24 2. 

3053. .] — Bissiil v. Bradford & 

District Tramway Co., Ltd. (1803), 0 T. L. R. 
337 ; 37 Sol. Jo. 343, C. A. 

Annotation : — Consd. 7iV Morria, [1908] 1 K. B. 473. 

3054. .] — Wliore securities are given 

by a client to a solr., to secure the payment of 
pai-tieular costs, the solr.’.s general lien is un- 
affected. 

W^iore a solr. takes any security for his general 
costs which is inconsistent with the retention of 
his general lion, since it gives him some special 
advantage which the enforcement of the papnent 
of his costs by the exercise of his rig! it of hen 
would not give, that lien is gone unless he gives 
the client express notice of his intention to retain 
the hen. Scmble : if a solr. when taking from 
his client any security for general costs int<mds to 
retain his lien, he ought, either to express words or 
by necessary implication, to make that intention 
known to his client . — Rc Morris, [1908] 1 K. B. 
473 ; 77 L. .7. K. B. 265 ; 98 L. T. 500 ; 52 Sol. Jo. 
78, C. A. 

Annotations : — Meutd. TTill r. London Contrnl Murkeis Cold 
Ktoraffo Co. (1910), 102 L, 'J', 71.) ; Youroll v. Hibernian 
Bank, [1918] A. C. 372. 

3056. Promissory note.] — If a solr. takes 

a promissory note for his costs payable on demand, 
he loses his hen. — R obarts v. Jeffjorys (1830), 
8 L. J O. H. Ch. 137. 

Annotation: — Apld. lie. Taylor, StlJonian & Underwood, 
[1891] 1 Ch. 590. 

3066. Mortgage.] — Vaughan v. Vander- 

STEGEN, Annesley’s Oase, No. 3000, ante. 


3067. — Charging order.] — R cLumlby (1892), 
37 Sol. Jo. 83. 

8058. Charge upon reversionary Interest.] — 

A client, on retaining a solr. to negotiate for her a 
loan, upon the security of a reversionary interest 
to which she was entitled, signed a document 
by which she charged that interest with the pay- 
ment of the Bolr.’s costs : — Held ; by taking this 
security the solr. had waived liis right to a lien in 
respect of his costs upon tlie documents belonging 
to the client which wt‘re in his possession. — Re 
Douglas Norman & Co., [1898] 1 Ch. 199 ; 67 
L. J. Ch. 85 ; 77 L. T. 5.52 ; 46 W. B. 421. 
Annotation :—Gora^. Itc Morris, [1908] 1 K. B. 473. 

3059. Security taken for part of debt.] — A mtgor. 
instructed his solrs., to whom he was indebted in a 
bill of costa, to prepare a reconveyance of the 
mtged. property. They did so, & sent the engross- 
ment to tfie mtgoes.’ solrs., with an intimation 
that they had a lien on it, a request that the 
mtgoo.’s solrs. would liold it on account of the 
mtgor.’s solrs. 'J’he engrossment was executed 
by the mtgeos. The mtge. money was not jiaid, 
but the mtgor. sold the property to inirchasers 
who agreed to pay it : — II eld : the mtgor. ’s solrs. 
had a hen on the engrossment’, & such lien was not 
prejudiced by their having parted with the 
engrossment under the above circumstances, nor 
by the execution of it as a deed, nor by a jiro- 
missory note delivered to the solrs. not covering 
their whole demand, the purchaser had been 
properly restrained by injunction from proceeding 
at law to recover the flood. — W atson v. IjYON 
(1855), 7 Do G. M. & G. 288 ; 24 L. .T. ('h. 754 ; 25 
L. T. O. 8. 230 ; 3 W. R. 543 : 4 1 K. R. 113, L. .T.T. 

3060. .] — Re Morris, No, 3054, ante. 

3061. Acts Inconsistent with subsistence of lien — 
Deposit of deeds as security for payment of legacies.] 
— A solr., who was employed by an admimstrator 
as well in theaffaii’S of the administration as on liis 
private account, having in the course of that 
employment obtained possession of several docu- 
ments relat ing to the intestate’s leasehold estate, 
& having by tlie direction of his client deposited 
certain deeds relating to a iiort ion of such property 
with the exor. of deceased party who was entitled 
to a distributive share of the intestate’s estate, 
for the purpose of securing the payment of certain 
legaems given by her will, claimetl for his bill of 
costs, due from the admimstrator, a lien on oilier 
documents in bis possession relating to the same 
property as that to which tlie deeds related, which 
were so deposited : — Held : the security having 
been effected tlirough tlio agency of the solr., 
without any reservation on his part in favour of 
his lien, lie liad no right to ilerogatc. from that 
security hy withholding any document necessary 
to give effect to it, & therefore he had no lien on 
the documents in his iiosscssion .as against the 


3055 1. I ‘romissory note. ] — A 

ltu\ -agent dory not lose bin hypothec 
by taking a promissory note for tlio 
amount of his account. — .Skinner v. 
Tateiwon (1823), 2 Sh. (Ct. of Sess.) 
351.— SCOT. 

3066 i. Mortgage ] — Rc Hau- 

VEY’H ICbtatk (1886), 17 L. it. Ir, 

165,— IR. 

d. Bill of pjrchangc.]—A law- 

agent received from bis client a bill 
at throe months, granted a re- 
ceipt for the bill In payment of a busi- 
ness & cash account. He discounted 
the bill, but it was dlsbonourcd at 
maturity. In an action brought 
against the law-agent by the client’s 
singular successor in certain heritable 
property for delivery of the title 
dee U . — Held: the fact of the agent 


taking In payment of bis account a 
bill at a short date & granting a re- 
ceipt therefor did not Imply a resigna- 
tion of bis lien over the title-deeds, 
— rAT.MEK & Dali. v. Lke (1880), 7 
B, (Ct. of Se.s8.) 651 ; 17 So. L. R. 
450.~SCOT. 

e. Assignment of easts due to 

client.]--11oci\u v. Baatz, Hoqan v. 
Baatz & Taylor (Y. T.) (1906), 1 
W. L. R, 513.— CAN. 

J, Assignment of a judgment .^ — 

A solr, who takes an assignment of a 
judgment as a security for bis costs, 
waives bis lien upon his client’s papers, 
but not his right of action. — Meagher 
r. O’Brien (1830), 3 Ir. L. Roe. Ist 
ser, 102.— IR. 

g. Assignment of hills of costs.] — An 
attorney has no lien on his client's 


papers after he has assigned his liills 
against liim, — R eesou v. Elia (1878), 
7 P. R. 371.— CAN. 

h. Agreement to accept part of sum of 
money in court,] — Raymond v. Facxk- 
NER (Y. T.) (1905), 2 W. L. R. 461.— 

CAN. 

k. Security taken for costs with in- 
terest.] — Brow’nlow V. Keatinoe 
(1830), 2 I. Eq. R. 213.— IR. 

l. Money raised for client on security 
of deeds rrfui/w'd. ]—EitZ(}KRALD v. 
Bekaunuham (1842), 1 Con. & Law. 
405.— IR. 

m. Judgment recovered for costs .] — 
A solr. does not lose his retaining lien 
by suing his chent & obtaining judg- 
ment for his costs. — Rc Aikin'.s Estate, 
[1891] 1 I. R. 225.— IR. 
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paiiy cnt-itled to the benefit of the security. — 
Hicks v, Keate (1839), 3 Jur. 1024. 

Z>. Claim io Retain on Different Ground, 

See, generally, Lien, Vol. XXXII., pp. 233, 234, 
Nos. 178-191. 

3062. No mention of lien.] — A lien mny be 
waived by the party’s setting up a claim to retain 
the chattel upon a different ground, & making no 
mention of the lien. — W kees v. Ooode (1859), 
0 C. B. N. S. 367 ; 141 E. R. 499 ; aub 7iom. Wicks 
V. Good, 33 L. T. O. S. 93. 

E'. Proof in Banl^rupicy. 

3063. General rule.J — When solrs. had obtained 
an Older to have their bill taxed & to prove for the 
amount : — Held : they had relinquished their 
lien upon tlie papers in their hands belonging to 
bkpt . — Rc Taiileton, Ex p. Hornby (1819), 
Buck, 351. 

Annotations : — Beld. lie Firtli, Ax 33 . Schofield (1879), 12 
('ll. 1). 887. Mentd. Stauimcis v. Elliott (1867), L. it. 
d E((. 07.) ; Jic WcBt Coast Cold I’lcldM, Bowo’s Trusteo’s 
Claim, (iyO()J 1 Ch. 1. 

3064. .] — (Creditor fa .solr.] having a lien on 

juuperty of bkpt. for his debt : — Held : to be 
concluded by pro%dng his debt, ordered to deliver 
up llie pioperty on which he had a lien. — Jfe 
Aubusson, Ex p. Holomon (1821), 1 Gl. J. 25. 

A n notations : — Refd. Stanimci’B r. Elhott (1807), E. 1C 4 Eq. 
07.7 ; Jii livtli, Ax p. Schofield (1879), 12 Ch. D. 837 ; lie 
Khoades, Ax ?). Khoadcs, [18991 1 Q. H. 905. 

3065. .] — Whole a solr., vlio is creditor 

for costs against a co. in lupiidation, claims a hen 
on documents of tlic co. m Ins iiosaession, l)ut 
omits to mention tlie lien in hia iiroof of the debt, 
due tD him, & subsequently acts as an unsecured 
ci editor, he will not be allowed as a matter of riglit 
under 53 A 51 Viet. c. 63, sched. J. (8), to withdraw 
or amend his ju-oof .so as to claim his hen . — Re 
Safety Expbo,sives, Ltd., 1190JJ I Gli. 226; 73 
L. J. Gh. 181 ; 90 L. T. 331 ; 52 W. K. 170 ; 11 
Mans. 76, C. A. 

Annotations — Mentd. lie Paw.soii, Ax p. Trustee. Jie 
Pawhon, Er jj. Bcvicko (1917), 8 tJ L. J. K. B. 1285; He 
Al.ixhon, Ax p. Trustee, Jii IMuaboo, Kj jt. J.awroncc 
Laurenie, LI919J 2 K. B. 88 l». 


Sect. 3.— COMMON LAW UEN ON PROPERTY 
RECOVERED OR PRESERVED. 

Sub-sect. 1, — Nature of Idi.N. 

6Vc, generally, LiiON, Vol. XXXII,, pp. 217-252, 
Nos. 311-385. 

3066. Particular or general lien.] — Qu.: whetluT 
a soh'.’s lion, for his costs on a lurid in ct.. is 
geru‘ral, or is conlined to the co.sts of tlic par- 
ticular suit. Solr. having in his ])o.ss<\ssion the 
instrument on which Ids client’s right to the fund 
rests, he has a gem'ral lien on tlu* fund. 

Tins lien d(jes not extend to general debts, but 
only what is due to him m the chara(d,(‘r of attorney 

(Pj.UMKB, M.B.). WORKAUl. V. JoHN.SON (1820), 

2 Jae. & W. 214 ; 37 E. B. 609. 

Annotations: — N.P. Bo/.oii r Bolluiul (1889), 4 l\ly. & Cr. 

851, Consd. Stoduian t. ^\Tbb (1889), 1 Alv. <S: Cr. 84<». 


Apld. He GaUand (1886), 31 Ch. D. 290. Consd. fie 
Taylor, Stilomau & Underwood, [1891J 1 Ch. .590. Beld. 
11. V. Sankey (1836), 6 Ad. & El. 423. 

3067. .] — Lucas v. Peacock, No. 31 1 9, posl. 

3068. .] — Verity v. Wylde, Re Downes, 

No. 3133, post. 

3069. .] — A difference exists between the 

lien of a solr. on a fund recovered for his chent in 
an action & on deeds coming into Ids possession, 
inasmuch as in the former case ho has no lien for 
all costs due to him from his client, but only for 
the costs of recovering tlvat particular fund; & 
even where the solr. actually gets the fund into 
his possession he obtains no greater lien tlian if it 
had remained in ct. A. having threatened to sue 
B. on a (hshonomed bill of exchange. B. agreed 
to give him a charge on certain money which B.’s 
solrs. were taking iiroccedings to rccovi'i from two 
insurance cos., on two separate i)olicies of in.surance 
on a ship. The charge was prepared by B.’s solrs. 
after an interview at whieh A. A B. were also 
pre.sent & the soh-s. sent it to A. in a letter, in 
which, “ in pursuance of the inclosed written 
charge,” they imdertook out of any moneys 
rec(dved by them from citln'r the H. Assocn. or 
the M. Assocn. under the poUcies to hand over to 

A. , “ after payment of the legal charges,” so much 
of the amount recovered from the said assocn. 
(sic) as might be sullicient to repay him the amount 
secm'od by the charge. The proceedings against 
the M. Assocn. were compromised on the assocn. 
agreeing to pay a certain sum. Homo time 
afterwards the S. Assocn. obtained judgment in 
their favour : — Held : the undertaking given by 

B. ’s solrs. could not be construed as entitling tlieiii 
to payment of their legal charges in respect of tlie 
proceedings relating to both policies ; so that the 
undertaking was not inconsistent with the general 
principle as to a solr.’s right of lien. — M ackenzie 
r. Mackintosh (1891), 61 L. T. 706 ; 7 Asp. 
M. L. 0. 53. V. A. 

3070. Claim to equitable jurisdiction of court — 

To hold judgment as security.] — An attorney’s 
lien on a judgment being merely a claim to the 
equitable interference of tlie ct. to have the 
judgment held as a security for bis costs, ho has 
no authority over tlie execution of a writ of ca. 
.so., so as to carry it into effect against the order 
of pltf., even though pltf. deft, should collude to 
deprive him of his lien. — B arker v. St. Quintin 
( 1841), 12 M. & W. 441; 1 Dow. & L. 542; 

13 L. J. Ex. 144 ; 2 L. T. O. S. 330 ; 152 E. Jl. 
1270, 

Annotations : — Apld. llfin^^h V. Edwards (1850), 1 H. & N. 
171. Consd. Bnmadon v. Allard (1859), 2 E. & E. 19. 
Apld. Ax p. Games (1801), 8 H. & C. 294. Consd. The 
Ijcadcr (1808). L. 11. 2 A. &; E. 311 ; Mercer v. Graves 
(1872), L. R. 7 Q. B. 499. Befd. Llovd v. Mansell (1858), 
22 L. .1. Q. B. 110: Laiiffloy v. Headland (1805), 19 
C. B. N. S. 42; Butler v. Ivnipht (1807), 15 L. T. 021. 
Mentd. Hunt v. Hooper (1844), 1 Dow. & E. 626 ; Walker 
r. Hiujter (1815), 2 C. B. 824 ; Hooper v. Lane (1857), 0 
H. L. C'as. 418 ; 81iaw Klvby (1888), 4 T. L. K. 814. 

3071. .]— liuuGii V. Edwards, No. 

3236, po.'if. 

3072. — — Mercer r. Graves, No. 3213, 

post. 


PART VIII. SECT. 3, SUB-SECT. 1. 

3070 i. Claim io equilahh jnrisdn tioii 
of court— To hold judgment as sccuritg. j 
— An attorney has not a lieu, slricth 
BO called, niton the fruits of a jud(^- 
nient In fa\onr of his client, for his 
costs ; but ho has uu eqnitablo ripht, 
which the ct. will enforce If the pintles 
to the canso are obliged to apply to 
'“9 ctv for Its aHsistaiico. Tho ct. will 
not Intcrforc, except In cases of col- 
lusion, to depiivo the attorney of hlh 
costs.— RuTUEKroaij r. I’owki.j,(J878), 

J.— VOL. XLTI. 


IV L. R. (L ) 884.— AUS. 

3070 li. — 1- A solr. ’s part i- 

eular lien over property i*ceoverod m 
piocccdings conducted bv him on 
behalf of his client Is a right to the 
equitable Intci'forcuce of the ct. io 
enable the solr. to retain, or t o get a 
charge on, the fund recovered, & is 
therefore limited to the costs Incurroil 
ill the suit — Gkkkx Island (’kmknt 
C o , Ltd. r. Dkacox. Lookku & 
Dkaco.n (1912). 7 Hong Kong 1,. 1!. 
10.— HONG KONG. 


n. f or protection of solicitor not for 
Innefit of client.] — A solr.'s common 
law lien for costs Is given him for ins 
protection, nut for the benefit of Ids 
I liont, the ct. w ill not Interfere to 
ouforce the lien where it Is not showui, 
at least pnmd facie, that tho solr. 
cannot collect his costs from ids client. 
— Re FortT Fuantlh JHild & Papkh 
Co. V . Tklloram 1‘TG. Co., Bhillipph 
& ScARTH V . London Guakantkk & 
Accident Co., [19271 4 I). L. H. 77 ; 
11927] 2 W. W. R. 570 , 80 Man. L. R. 
584.— CAN. 

T 
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BoLicrroR8. 


Sect. 3 . — Common law lien on 'properly recovered or 
preserved: Sub-sects. 1 <fer .4. efc 7i.] 

3078. .] — Ross V. Buxton, No. 3166, 

post. 

3074. Lien actively enforceable.] — Bozon v. 
Bolland, Husband v. Bolland, No. 2926, arde. 


Sub-sect. 2. — In respect op What Property. 

A. In General. 

3075. Must be recovered for party charged.] — 

A Kolr. wlio receives rents in a cause without the 
authority of the ct. will be ordered to pay thorn 
over to the receiver, & cannot retain them on the 
gi'ound of lien, or set them off against costs alleged 
to be duo to him from pltf . 

A person can have no right of lion over property 
which ho acquires in an assumed character or by 
tortious means (Lord Lyndhuhst, C.). — Wickenh 
V. Townshend (1830), 1 Russ. & M. 361 ; 30 
E. R. 140, L. C. 

A'tinoUitionR : — Apld. lie Dirt, BIrt v. Bvirt (1883), 22 CU. D. 

<504. Consd. Maukenzie v. Mackintosh (1891), 04 L. T. 

318. 

3076. -.J — Solr. to the fiat receiving the 
proceeds of a sale of goods belonging to bkpt. 
wliich the solr. freed from an execution, by giving 
his own personal security to the sheriff by way of 
indemnity, has no lien on those proceeds by way 
of counter indemnity to himself, oven though the 
proceeding should have taken place witli the 
assent of the assignee . — lie IIai.mn, Ex p. White 
( 1843), 3 Mont. D. & De G. 7, I.. C. 

3077 . .] — B. brought an action against A. 

for the benefit of F., to whom he assigned all 
moneys owing from A., wliereof A. had due notice ; 
the action was referred, <te £299 4s. 8d. were 
awarded, together with £17 6s. for costs. A 
second action was brought on the award by B., 
for the benefit of F., to which A. pleaded a set-off 
of matters that had not been brought for ward at 
tire time of making the award : — Held : tlie solrs. 
of F. had no lien as against A. on the costs given 
by the award. — B aker v. Ai.exander (1866), 3.6 
L, J. C. P. 217 ; 12 Jur. N. S. (592 ; 14 W. R. 612. 

3078. .] — Solrs. have no right to look for 

their costs to a fund in ct. not belonging to their 
clients. 

Where, therefore, in an adminisi ration suit the 
estate in ct. was exhausted hy creditors so that 
nothing was left for testator’s reprr'sentative, & 
she became insolvent, a motion tliat her costs of 
suit might be retained out of the fund in ct., so 
that her solrs. might be paid, was refused. -dhnCK 
V. Nicholls (1877), 26 W. K. 231. 

3079. .] — Defte., a firm of solrs., were in- 
structed by Z. to obtain tlie I’estitution by B. of 
certain documents, & took various steps with t hat 
object. Z. became bkpt, & pltf, was appointed 


receiver in the bkpey. He then instructed dofts. 
to take steps to obtain the documents, & eventually 
as the resrdt of negotiations conducted by them, an 
agreement was made between pltf. & the representa- 
tives of B., who had in the meantime died, imder 
which the documents were handed to defts. as pltf .’s 
solrs, Defts. claimed a lien on them for all their 
costs arising from the attempts to recover them as 
from the time of the instructions given them by 
Z., claiming that the documents were the fruits 
of their exertions. Pltf. admitted his liability 
for costs incurred on Ids instructions, & paid 
money into ct. to satisfy those costa, & claimed the 
return of the documents: — Held: (1) no lien 
exists on the fruits of a mere negotiation without 
litigation; (2) in any case the possession of the 
documents by dofts. was obtained as the result 
of the fresh instructions giv(*n by pltf. & was not 
attributable to anytldng done on the instructions 
of Z., & tlierefore no lien on them existed in respect 
of the costs incurred on Z.’s instructions. — 
Meouerditchian V. Liohtbound, [1917] 2 K. B. 
298 ; 86 J^. J. K. B. 889 ; 116 L. T. 790 ; 61 Sol. 
Jo. 416 ; [1917] H. B. R. 176, C. A. 

3080. Must be recovered by solicitor’s exertions.] 
— Semble : whore a solr. has a lien for costa on a 
funtl in the hands of a third party, a notice of such 
lien is not alone sufficient to make t he third party 
responsible for paying over the fund, without 
providing for the costs, if the solr. has had an oppor- 
tunity of taking other proceedings to secure the 
fund, & has neglected to do so. 

A solr. has a lion for the payment of his costs on 
a fund winch is realised, is the actual fruit of 
Ids exertions {per (^UR.). — Townsend v. Reade, 
Dooley v. Reade (1835), 4 L. J. Gh. 233. 

3081. .J — Be Sullivan v. Pearson, Ex p. 

Morrison, No. 3104, post. 

3082. Money paid ex gratia.] — In a 

action against a railway co. under Fatal Accidents 
Act, 1846 (c. 93), the presiding judge intimating a 
strong opinion that defts. were not liable, & the 
CO, being willing to give pltf. £150 without admit- 
ting a liability on their part, it was agreed between 
Hie counsel t hat a juror sliould be withdraAvn, 
notldng more was dune. Semhle : the ct. could not, 
under the circumstances, give effect to pltf.’s 
attorney’s claim of lien. — Stretton v. London <& 
North Western Ry. (\j. (1855), 10 C. B. 40 ; 25 
L. T. O. S. 84 ; 139 E. R. 669. 

3083. Not result of negotiations without 

litigation.] — Meouerditchian v. Liohtbound, No. 
3079, a7iie. 

B. Particular Cases. 

3084. Fund In court.] — Solrs. have a lien on 
the fvmd. 

Solrs. have this equity allowed them to bo en- 
titled to a satisfaction out of the fund for theh 
expenses whether it was in the way of suit or 


PART VIII. SECT. 3, SUB-SECT. 2. 

- A. 

3080 i. Muat he recovered hn soliciU» ’* 
(jcriion-i J — Pltf. & without the 

knowledge of defts.’ solr., conipro- 
luiscd a Hult for foreolosure. In whloli 
the decree of rcfci'enoo hud been 

nmdo, delta, releasing their equity of 
ledcinptlon for $200. which was paid 
by j4tf. to tliem : — Held : (.hero was 
no fund re(‘ovcrod by defts.’ solr., & 
no Hen for his costs had over exlstetl. 
— lie F.AiRnAiuv, BnowNSrfwra v. 
Tolly (1870), 3 Ch. Oh. 71.— CAN. 

8080 il. .1 — Htrie.mku v. Naqel 

(Man.) (inii). 17 W. Ij. K. 189.— can. 

3080 iii. .] — A solr.’fl Hon at- 

taclu's, nut l(» the cause of iioiloji, or 


to tho ultimate balance <iue after all 
accounts ore adjusted, but to the Judg- 
ment Itself which has boon obtaluod l)y 
his efforts. — P aulhon & Goodman v. 
MunuAY (1922), 68 D. L. H. 643 ; 32 
Man. L. R. 327 ; [1922] 2 W. W. R. 
054.— CAN. 

3080 iv. -.]— A solr. has at com- 

mon law, & apart, from an.v onlor of the 
ct. or statute, a lien for his costs over 
property recovered or preserved or 
the proceeds of any Judgment obtained 
for the client by his exertions. — 
Tvabji Databhai & Co. V. Jetha 
Pevji & Co. (1927), I. L. II. 61 Bom. 
85.6.— IND. 

8080 V. ,1 — The genoi-ul Hen of a 

solr. for costs duo by his client doc.s 


not extend to a fund which the client 
can reach, without tho assistance of 
tho solr., or the use of tho papers in 
his possession. — H odokns v. Kelly 
(1826), 1 Hog. 388.— IR. 

o. AppointinciU of receiver ob- 

tained by solicitor to secure property from, 
possible fxUure danger ,] — Davkabai e. 
Jeefeiwon, Bhairhankak & Divbha 
(1886), I. L. R. 10 Bom. 248.— IND. 

PART VIII. SECT. 3, SUB-SECT. 2. 

— B 

3084 i. Fund in eourt.] — Reft. *8 solr. 
as well as pltf.’s solr, may have a Hen 
for costs on a fund in ct. — Wabdell 
V. Thknotth (1879). 8 T’. R. 112. — 
CAN. 



Pakt VIII. — Solicitor’s Lien. 


275 


prosecution in l\inacy or bkpcy. (Lord Hard- 
wiCKE, 0 .)- — Ex p. P^ICE (1761), 2 Ves. Sen. 407 ; 
28 E. R. 260. L. 0. 

Annotation : — ^Apld. Re Rutter, Cheater v. Rolfe (1853), 4 

De G. M. S G. 798. 

3086. .] — Irving v. Viana, No. 3117, post. 

3086. .] — Until the ct. has made an order 

for the payment of costs out of a fund in ct., the 
Bolr. has no lien on such fund for such costs. 

Whore the solr. to a party in a suit assigned the 
costs due & to become due to him in the suit, & 
subsequently became insolvent, & an order was 
afterwards made for the payment of the costs 
out of a fund in ct., & the official assignee in in- 
solvency of the solr. claimed the costs as against 
the person to whom they had been assigned, as 
being under the order & disposition clause, on the 
ground that, tliough notice had been given to the 
sohs. for pltf. in the suit, no stop order had been 
obtained on the fund in ct. : — Held : it was not 
necessary to get a stop order on the fund in ct. ; 
& the person taking under the assignment was 
entitled to the costs. — L ord v. Colvin (1862), 2 
Drew. & 8m. 82 ; 0 L. T. 211 ; 10 W. R. 420 ; 62 
E. R. 553. 

3087. .] — The Ct. of Appeal has jurisdiction 

to order the husband’s costs of an unsuccessful 
appeal by the wife in divorce proceedings to be 
paid out of money which ho has paid into ct. to 
defray the wife’s costs of the hearing ; but the ct. 
will not make such order to the prejudice of the 
hen of the wife’s solr. unless he has so conducted 
himself as to justify so strong a measure. 

A husband obtained a decree msi for dissolu- 
tion of marriage & tlie usual order was made for 
payment of the costs of the wife. The wife 
appealed, & the appeal was dismissed with costs 
as frivolous. The wife thereupon applied to have 
money wliich had been paid into ct, by the husband 
as security for her costs paid out to her solr., 
whose taxed costs under the decree nisi exceeded 
that amount, the husband made a cross applica- 
tion that his costs of the appeal might be paid out 
of the money in ct. : — Held : tliough the wife’s 
appeal was a hopeless one, there was no ground 
for alTirming that her solr. acted vexatiously or 
oppressively in conducting it, & he ought not to 
be deprived of his lien on the fund for the costs 
of the wife’s defence. — Uall v. IIali,, [1891] P. 
302 ; GO \u J. P. 73 ; 65 L. T. 206 ; 7 T. L. R. 
590, C. A. 

Annotation Russell v. Russell, [1892] P. 152. 

3088. Proceeds of execution.] — An attorney has 
a lien for his bill of costs, on money levied by the 
sheriff under an execution on a judgment recovered 
by his client., & is entitled to have it paid over to 
him, notwithstanding the sheriff has had notice 
from the party against whom the execution issued 
to retain the money in his hands, & that the ct. 
would be moved to set aside the judgment for 
irregularity ; & notwithstanding a docket has been 
struck against the client becoming bkpt. — G riffin 
V. Eyles (1789), 1 Hy. Bl. 122 ; 126 E. 11. 74. 

3089. .] — The liquidators of a co. brought 

an action against 8., in which deft, obtained judg- 
ment with costs. 8. was indebted to the co. in 
a larger amoimt on a bill of exchange. The cost 
of S.’s attorneys in the action being unpaid, they 
proceeded in his name to levy execution. The 
execution^ was stayed under an iriter-hn order in 
the winding up, a sum being retained by the 
liquidators sufficient to meet the costs for which 


the judgment had been siraed : — Held : the 
solrs. had a lien on what comd be recovered by 
the execution, & they had the same right against 
the sum set apart wWch represented the proceeds 
of the execution . — lie Bank of Hindustan, 
China & Japan, Ltd., Ex p. Smith (1867), 3 Ch. 
App. 125 ; 37 L. J. Ch. 186 ; 17 L. T. 339 ; 10 
W. R. 170, L. J. 

Annotations : — Reid. Re Trent & Humber Shlp-Bulldlnfir 

Co. Bailey & Leotham’s Case (1869), L, R. 8 Eq. 94 ; 

Re Home Investment Boc. (1880), 14 Ch. D. 167 ; Re 

Dominion of Canada Plumbago Co. (1884), 27 Ch. D. 33 ; 

Re London Metalliu^lcal Co., [1895] 1 Ch. 758. Mentd. 

Re Blundell, Blundell v. Blundell (1800), 59 L. J. Ch. 

269. 

3090. Payment under award.] — Ormerod v. 
Tate, No. 3169, post. 

3091. .] — The lien of the attorney cannot 

be affected by a reference of the cause & all 
matters in difference between the parties. 

Two causes & all matters in difference between 
the respective parties were referred by an order of 
Nisi Prius ; the costs to abide the event. The 
arbitrator dii’ected a verdict to be entered for pltf. 
in the first cause, with £100 damages, k, for deft, 
in the other. He further found that pltf. was 
indebted to deft, in the sum of £86 11s. 6d., which 
sum together with the costs of the second section 
he directed should be scit off against the damages 
& costs in the first : — Held : the case was within 
the rule 93 of Hilary Term, 1831, & the set-off 
could not be allowed to the prejudice of plif.’s 
attorney’s right of lien upon the damages & costs 
in tlie first action, for his costs therein. — Cowell 
V. Bettbley, Cowell v. Snow (1834), 10 Bing. 
432 ; 2 Dowl. 780 ; 4 Moo. & 8. 265 ; 3 L. J. 
C. P. 148 ; 131 E. R. 972. 

Annotations: — Expld. Dunn v. West (1860), 10 C. B. 420. 

Consd. Little V. Phllpotts (1802), 2 B. & S. 383. Expld. 

Pringle v. GJoag (1879), 27 W. R. 574. 

3092. .] — An action of ejectment was re- 

ferred by an order at nisi prius, &> the arbitrator 
was empowered to award deft, a compensation 
for buildings erected on the premises. The 
arbitrator ordered a verdict to be entered for 
pltf., & awarded deft, a sum of money for build- 
ings : — Held : this sum of money migJit bo set 
off by pltf. against the costs whicli deft, was liable 
to pay him, but it was subject under rule 93 
Hilary Term, 1831, to defts.’ attorneys’ lien for 
his costs. — Doe d. Swtnton v. Sinclair (1830), 

5 Dowl. 26 ; 2 Hodg. Ill ; 3 Scott, 42 ; 5 L, J. 
C. P. 184. 

3093. .] — Pltf., a builder, & an uncertifl- 

cated bkpt., sued for a balance due to him for 
repairs, <fc was nonsuited : the cause was referred, 

6 the arbitrator found a sum due to pltf. : — Held : 
pltf.’s attorney had a claim, as against the 
assignees, to the amount of his lien on the award 
for the costs of the action &, of the award. — Jones 
V. Turnbull (1837), 2 M. & W. 601 ; 5 Dowl. 
691 ; Murp. & H. 106 ; 6 L. J. Ex. 166 ; 1 Jur. 
638 ; 160 E. R. 897. 

Annotation: — Consd. Rc Meter Cabs, [1911] 2 Ch, 557. 

3094. .] — An award ordered, amongst other 

things, that the costs of the reference should be 
paid by the parties thereto in a certain proportion, 
viz. tliree-fourths by deft., & one-fourth by pltf. 
In order to take up the award pltf. paid the whole 
of the costs, & pltf.’s attorney advanced the money 
for the purpose of taking up the award : — Held : 
the sum of money so advanced by pltf.’s attorney 
was a sum awarded, for which the attorney had 
a lien upon the whole costs of the reference. — ■ 


M'Bridk V. Claukk 
( 1839), 1 I. Kq. R. 203,— IR. 

p. Money vaid into court— Unless 
X>aid in with denial of liability <S? greater 


sum awarded in cods against client .] — 
I’ltf.’s solr. has no lien for costs upon 
moneys peJd Into ot. hy the deft, when 
deft, at the same time pleads a denial 


of liahllity & is eventually awarded 
costa against pltf. to a greater amoimt. 
— Mudd V. Mair (1897), 16 N. 55. L. H. 
75.— N.Z. 

T 2 
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SOLICllORS. 


Sect. 3. — Common law lien on property recovered or 
preserved : Suh-se ct. 2, B. ; sub-sect, 3.] 

Dees v. Great North of England Ky. Co. 
(1810), 7 L. T. O. S. 400. 

3096. .] — Re Meter Cabs, Ltd., No. 3120, 

post. 

3096. Direct payment to attorney refused.] 

— On the refoi'ence of an action, the costs to abide 
tiie event, the ai’bitrator ordered deft, to pay 
pltf. a certain sum. i*ltf. afterwards became in- 
solvent. Ills attorney, whose bill of costs exceeded 
the amount awarded, & the costs taxed under the 
award, claimed a lien m respect of his bill on such 
amount taxed costs, & called upon defendant 
to pay them to him for liis own use, & in satis- 
faction of his lien : — Held : pltf.’s attorney was 
not entitled to a rule calhng upon deft, to pay 
him the money. — L loyd v. Mansell (18.'>3), Bail 
Ct. Cas, 130 ; 22 L. J. Q. B. 110 ; svh nom. Re 
, 1 W. K. 150. 

Annotation : — Refd. Bnmadon v. Allard (1859), 28 L. J. 
Q. B. 800. 

3097. Costs directed to be paid to client.] — 

Though an order be made on a iietiti^in on bkpey., 
directing costa to be pai<l (o pi'titioner personally, 
tills does not take away the lien of the solr. for Jus 
costs. — Kx p. Bryakl (1815), 1 Madd. 49; .50 
E. B. 19. 

Annatdtioiis Coxxsd. Lloyd v. Mason (1845), 1 Haro, 132. 
Mentd. lie Cliambors, r_.x ji. J)uvy (1834), 3 Jj. J, Bey. 67. 

3098. .] — 34ie fund in ot. being decreed to 

the assigni'es of a party who in the course of tlio 
cause had become bkpt., the solrs. employed by 
him during part of the proceedings have a lien 
for their costs. 

Where coats are ordered to be paid to the client, 
eolra. need not wait t lie result of process to compel 
the payment of sucli coats, but may insist u})on 
the imiiK'diate bonetit of tlieir lien. — I’ounset t. 
II UMI'IIREYS (1837), Coop. Pr. Cas. 112 ; 17 E. B. 
439, L. ('. 

3099. .] — A solr. does not, by taking the 

body of his client in execution on a judgimuit 
obtained l)y him at law for Jus costs in a suit in 
equity, lose his lien for .such costs upon tlie costs 
of the suit ordered to be paid by the opposite 
party to his client. — O’B rien r. Lewis (1863), 
3 De 0. J. A vSm. 606 ; 2 New Bep. 530 ; ,32 L. J. 
Ch. 665 ; 8 L. T. 683 ; 27 J. P. 532 ; 9 ,Tur. N. S. 
704 ; 11 W. B. 973 ; 40 E. B. 772, L. ,1J. 

3100. Moneys directed to be paid to client.] — 
Skinner v. Sweet (1818), 3 Madd. 244 ; 56 E. B. 
499. 

3101. Money secured by compromise.] — The 

lien of an attorney attaches upon inonej^ received 
by way of compromise ; though the \ erdict 6c 
judgment be against liis client, l^pon an applica- 
tion to give elfect to such lien, the allidavit should 
.show the amount claimed by the attorney. — 
Davies v. Low'Ndes (1817), 3 C. B. 808 ; 8 L. T. 
O. S. 240; 130E. B.321. 

Annolotions Apld. Slater r. .Sundcrlajid Clorpti. (1S(!3), 3 
Nc« Jlep. IGl , ItoHB V, Buxton (1889), 42 Ch. I). 190. 

3102. Boss V. Buxton, No. 3166, post. 

3103. Money payable under Judgment.l — 

Slai'er V. Sunderland Corpn., No. 3134, post. 


3104 . .] — ^Pltf. recovered a verdict for £25 

against deft, for personal injuries caused by the 
negligence of deft.’s servants. Pltf.’s attorney 
informed deft.’s attorney that he had a large 
claim against pltf. for costs, & had a lien for the 
same upon the damages recovered in the action. 
Subsequently a rule n isi for a new trial was granted 
on the ground that the verdict was against evi- 
dence. Pltf. & deft., without the knowledge of 
their respective attorneys, settled the action, deft, 
paying £10 to pltf. wLo was in great poverty, in 
discharge of all the claims for damages & costs : 
— Held : on the aiJplication by pltf.’s attorney 
that his costs should be paid by deft., pltf.’s 
attorney was not entitled to compel deft, to pay 
his cc>sts, as the result of the proceedings was 
doubtful at tile time of the settlement, & there 
w’as, therefore, no existing fund or security upon 
wliich any lien for the attorney’s costs had 
attache<l, «fc as the settlement was not shown to 
be fraudulent. 

I’liere is no doubt at all that whore an attorney 
has by his laboiu' A his money obtained a judg- 
ment for his client, he has a lien upon the pro- 
ceeds of such judgment A is entitled to have its 
proceeds pass tlirough his hands (Blackburn, J.). 
—Re Sultavan v. Pearson, E.r p. Morrison 
(1868), L. B. 4 Q. B. 153 ; 9 B. & S. 960 ; 38 
L. J. Q. B. 65 ; 19 L. T. 430. 

Annotatums . — Apld. 'I’Ue Hope (1883), 8 P. D. 144. Consd. 

Hosh V. Bnxtoii (1889), 42 Ch. I), 190. 

3105. Royalties on patent.] — An undischarged 
bkpt. took out letters iiatent for an invention. He 
gi'anted a liconc'e to a co. to work the jiatcntcd 
invention at a royalty of £10 per week. Two 
instalments of the royalty, t.e. £20 b(‘Coming pay- 
able were claimc'd Joy the trustee in bkpey. as after- 
acquired property of bkjit;. Tlie co. took out an 
interpleader summons in tlie High Gt., which was 
rcmitt'i'd to a county ct. for decision. TJie county 
ct. judge held that tlie £20 was in the nature of 
personal earnings & Jielonged to bkpt., & refused 
l(‘ave to ajifienl. SuJiseiiuent royalties became 
due, (k the trvist<‘e applnal to tlie Blcpcy. Ct. for 
a declaration tJiat they vested in him as after- 
acquired property of bicpt. : — //cW : tJio solr. of 
bkpt. had as against the trustee a first charge for 
his costs of creating the fund, ^.c., his costs pro- 
perly incurred in taking out A maintaining the 
letters patent 6c carrying through tlie arrange- 
ments with the co . — Re Graydon, J<J,r p. Official 
Beceiver, [1896) 1 Q. B. 417 ; 05 L. ,1. 0. B. 
328 ; 74 L. T. 175 ; 44 W. B. 405 ; 12 T. I.. B. 
208 ; 40 Sol. Jo. 420 ; suh 7iom. Re Graydon, 
E.r p. ’Frustee, .3 Mans. 5. 

Annotations : —Mentd. Sliooihrod v. Boberts, 11899) 2 Q. B. 

6(50 : Mercer r. Vans Coliiiu (1897), |1900| 1 Q. B. 130, ii. ; 

Jic Bobortrt, [1900] 1 Q. B. 122; He Haucoek, [1904] 1 

K. H. 686; Allleck v. Hamineml, I19I2J 3 K. B. 1G2; 

Uoystead v. Taxation Cornr., [1920] A. C. 155. 

3106. Not on real estate.] —Shaw v. Neale, No. 
3528, post. 

3107. Alimony paid to wife’s solicitor.] — An 

attorney retained by a married woman in a 
matrimonial suit has a lien for costs incurred on 
her account, including costs disallowed on taxation 
as between her 6c her husband, but allowed as 


3101 1 . Monry si i urid 5// compromise.'] 
— iliiuw r. Fkxncis (1812), 4 I. L. B. 
402.— IR. 

3103 i, MoiiCji piiiiuhh under )itd(/- 
ment.h An atturticr has a Hlmi on a 
iuOgnient. obtained by biin for Ins oosta, 
as bet\ve(‘n at-tornev N cliont. — 
Linton r. WTlson (1811), 1 Kerr, 
390 - CAN. 

3106 i. A of on real e^fafr.) — Wateiis 
r. Caaicheu, (Alta.) (1914), 28 W. L. B. 
227.- CAN. 


3107 i. Alimony paid to wife’s soli- 
vitor .] — Where in a suit by a wifo for 
judicial bciuiratlou petitioner appointed 
her prt>ctor her irusteo for receiving 
perinancnt alimony & her proctor as 
sueli reeciveil certain moneys as 
alimony — flchl • the proctor had no 
lien upon such moneys for his costs. — 
WoouTTCv V . Woo'rrKV (1896), 21 

V. L. U. 755.— AUS. 

Q. Property preserved for creditors , 
after fraudulent transfer ,] — Costs in- i 


ciirrod in a creditors’ action in preserving 
for creditors property which had boon 
fraudulently tranaferred are a first 
lieu upon the fund recovered, & are 
allowed as between solr. & client — 
lie JciMiMENT Acto, Iloon, Alpuiuok 
& (.!o. V . Tyson (1902), 9 B. C. B. 233. 
—CAN. 

r. Chattels personal not under control 
of court .] — Chattels porsonul, which 
were not under the control of the ct. 
or in the possession of pltf. ’a solr., held 
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between attorney & client, upon all moneys received 
by him on her account in the course of the suit. 
"J'bis lien extends to alimony in the hands of the 
attorney.— A’a; p. Bremnfjk (1800), L. R. 1 P. & 1). 
254 ; snh nom. Bremnek v. Bremner & Brett, 
30 L. .T. P. & M. 11 ; 15 L. T. 297 ; 15 W. R. 75. 

innotaiioriH : — Distd. Looto v. Looto (1879), 48 L. J. P. G1 ; 

(JrosH V. Ci'OSH (1880), 43 li. T. 533. 

3108. .] — The alimony allotted to the wife, 

petitioner, was, by the order of the ct., made 
payable to herself. Rcsp. paid the alimony to 
the wife’s solr., who, from time to time, made 
payments on account to petitioner. Petitioner 
never authorised him, by nomination in writing, 
to receive the alimony, nor was it shown that sin* 
liad acciuiesced in his receiving it : — Held : the 
solr. had no lien for costs on the money which he 
had received as alimony. — Leete v. Leete (1879), 
48 L. ,T. P. 01 ; 40 I.. T. 788 ; 27 W. R. 921. 

Annolatum ; — Folld. Cross v. Cross (1880), 13 L. T. .533. 

3109. .] — A solr.’s li('n does not extend to 

alimony pendente Hie paid over to him as such, 
/.e. for the purpose of the wife’s maintenanc<*, unless 
he holds her direct written authoiity to him to 
ri'ceivo it as her agent under ruli* 94, Divorce 
Pules. — Ciioss V. Cross (1880), 4.3 Jj. T. 53,3. 


Sun-sECT. .3. —In respect op What Costs. 

3110. Confined to costs incurred in action.] — 
A solr. has no lien on a fund decreed to his client 
beyond liis costs in tliat suit ; he cannot claim the 
amount of other costs due to him in other suits. — 
liANN r. Church (1820), 4 IVladd. 391 ; 50 R. R. 
749. 

^fn7ioUituw‘> — Retd. Hozdii r. Holland, Husband v. Bollaud 

(1839), 4 IMy. & Cr. .354 ; Hall v. Laver (1842), 1 llaro, 

.57 1. 

3111. .] — W'here one judgment is sot off 

against anotlier, the lien of an aDorney does not 
extend beyond ids costs in the particular cause. — 
Watson v . Maskiou, (1831), 1 Bing. N. C. 306; 
1 S('otl, 280; J,31 R. R. 1158; fmbsequent pro- 

eeedinus (1835), 1 Ring. N. C. 727. 

3112. .] — Bozon V. Bollani), Husband v. 

Holland, No. 2925, ante. 

3113. .] — The employment of a solr. in 

business relating to a trust estate, by the authority 
of the tri]stee, or of some of sevc'ral ceftiui que 
trust, gives the solr, no lien or charge upon the 
trust estate, or upon the shares of the other ccstut 
que trusts. 

The lien of the solr. upon a fund recovered in a 
.suit which ho has conducted, is confined to the 
costs of that particular suit ; <fc ihendon*, semhle, 
a solr. who, in relation to the same estate, in which 
the same parties are interested, has brought an 


ejectment & a suit in equity, has no lien upon the 
fund recovered in the suit for his costs of the eject- 
ment. — Hall r. Laager (1842), 1 Hare, 571 ; 00 
R. R. 1158. 

Annofations .'—Conad. Ite Becket, Purnell v. Paine, [ 1018 ] 

2 Ch. 72. Refd. Burge v. Bnitton (1843), 2 Hare, .373 ; 

APdregor v. DerbyHhirc, Staffordshire & VVorcesterahlre 

.lunction By. (1849), ] 3 L. T. O. S. 445 ; Norton v. Cooper, 

Jir Maiiby & Iluwksford, P.'x p. Blttlcston (185G), 3 8m. 

& G. 37.5. 

3114. .]— Mackenzie v . Mackinto.sh, No. 

3069, ante. 

3115. .] — The exor. of deceased solr. 

brought an action m 1902 to rc'cover costs alleged 
to be due to lus testator’s estate from deft., of 
W'hich a bill had been dtdivered to deft., together 
with a cash account, on Dec. 2, 1899. "ITie items 
of the bill extendc'd over a period from 1878 to 
1899, &, Wtat, Limitations being pl(>aded, the judge 
at the trial gave judgme-nt. for deft , in respect of 
all items prior to 1893, as being statute barred. 
Ho referred tlie rest of the bill to a masttn- for 
taxation, & to take tlie cash account from 189.3, 
directing that credit should be given to deft, for 
all sums of money received by pltf.’s t ('stator for 
or on account of deft., in respect of, or which ought 
to b(‘ treated as reducing or di.schargmg. the bill 
of costs so taxed. Upon taxation d('ft. brought 
in a snrchargf' m respect of a sum of £00, whicli 
had been received by pltf.’s tostator, as deft.’s 
solr. in an action brought by deft., in 1894, A' not 
account (hI for to deft. No cash account had been 
delivered by pltf.’s testator to deft., except the 
account of 1 )(‘e. 2, 1 899, whicli, through an inadvert.- 
eiiee, containi'd no entry ol the said sum of £00, 
Pltf. claimed that this sum should be treated as 
appropriated to payment or satisfaction of items 
which had accrued due from deft, to pltf.’s testator 
prior to 1893 : — Held : the said sum of £00 could 
not be set olT against the statute-barred items under 
the statutes of sei-olT ; & assuming that pltf.’s 
testator would have had a right to appropriate 
the Said sum to these items, yet, there having 
been no sueli aj)proi)riation, it was not, having 
regard to the terms of the judgment of the h'arned 
judge at Hie (rial, open to jiltf. so to appropriate 
the said sum subsequently to that judgment ; & 
ther(*fore the surcharge in respect of the said sum 
of £00, must be aIlow('d. — S mith v. Bi-rurv, [190:1] 
2 K. B. 317 ; 72 L. .T. K. B. 853 ; 89 I.. T. 258 ; 
52 W. R. 137 ; 19 T. L. R. 002, (’. A. 

Auvoiatum : — Reid. 8oymoiir v. Pickett, [1905] 1 K. B. 

715. 

3116. .] — Where an application is made to 

6('t off costs & damages in one action against those 
recovered in a cross-action, an atlorncy lias a liim 
on the judgment ohliiined by ids clii'ut against the 
opposite party, to the extent of his costs of that 
cause only. — S tephens v . Weston (182 J ), 3 B. & U. 


not to lie subject to a lion for his 
Incurred in the suit by means of 
which tlioy were recovered. — -Savaok v. 
James (J875), » I, ll, Eq. 357.— IR. 
t^^oceedsof estiite of deceased person 
otmith stand in, ff debt to estate by client 
executriji.] — A solr. was allowed a 
lien on the proceeds of the estate of a 
deceased person, realised by him under 
of the ct. notwlthstandlnfr 
halanco was duo to the estate 
by his client as oxtrix. which she was 
bring Into ct. — Re White 
(1885), 17 L. II. Ir. 223.— IR. 
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Confined to costs incurred in 
oehon.J — The so-called lion of an 
attorney upon moneys recovered In an 
action or suit does not extend beyond 
the costs of that particular action or 
suit which creates the fund. — Re 


Su-n’OR (1890), 11 N. 8. W. L. B. 
(Law) 401 ; 7 N. S. W. W. N. 83.— 

AUS. 

3110 ii. .] — Pltf. having re- 

covered judgments against B. & his 
sureties on a replevin bond 13. moved 
to have satisfaetion entered. PItf.'s 
attornt'y elaiinod a lion on the judg- 
ments for his costs as between attorney 
& client, not only In these suits, but in 
ot.hor actions botwroen the parties upon 
the same subject ; — Held : he was en- 
titled only to the taxed costs os be- 
tween attorney & client In the suits. — 
Hbi'.TCiiEn V. Bnux, Bletoher v. 
AIarhii (1805), 25 U. C. K. 92.— CAN. 

8110111. .) — A solicitor’s particu- 
lar lion over property recovered In pro- 
ceedings conducted bv him on bonulf 
of his client does not extend beyond 
the costs Incurred in those proceed- 
ings. — G rkkv Island Cement Co., 


Ltd. r. Deacon, Looker &■ Deacon 
(1912), 7 Hong Kong L. H. 10. — 

HONG KONG. 

3110 IV. In Bombay, soli-s. 

have a common law lion for their costs 
over property recovered or preserved 
or the proceeds of nay judgments 
obtained for clients by tlu'ir exertions. 
But this lien Is a particular lien, tfc 
is not available for the general costs 
for all business done by them for the 
clients, but only extends to the costa 
of the suit In w’hich the property has 
been acquired or preserved by their 
exertions. — Sananand Panduuang 
MKATRK r. PARABnRAM Pandurano 
Mhatre (1927), I. L. H. 52 Bom. 336. 
— IND. 

3110 V. -.] — Where a solr., w'hom 

his client has ceased to employ, pro- 
duces a deed of the client, upon wfiich 
the solr. claims a lieu for antecedent 
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Sect. 3. — Common law lien on ‘property recovered or 
preserved : Svb-aecte. 3 <£: 4, !.] 

635 ; 5 Dow. & Ry. K. B. 399 3 L. J. O. S. K. B. 

73 ; 107 E. R. 832. 

Annotaiion :—'RbIA. Webber v. Nicholas (1826), 4 Bing. 16. 

3117. & costs immediately connected there* 

with — Costs of actions at law & equity.] — A solr. 

has a lien for his costs on a fund in ct., produced 
by his exertions ; & therefore, where, on a bill for 
discovery in aid of a defence at law, an injunction 
was granted, on terms, one of which was, the pay- 
ment of money into ct. , & an answer was afterwards 
filed, & the action at law being subsequently tried, 
a verdict was found for deft. : — Held : ( 1 ) the solr. 
for deft, in equity has a lien on the fund, for the 
costs of the discovery. 

(2) Where the solr. putting in the answer was 
removed, & his demand paid, & another solr. 
employed, it was considered that the fund was 
exonerated to that ext^ent, & that the latter solr, 
had not any lien for the costs of the former solr., 
though paid by him. — I rvinq v. Viana (1827), 
2 Y. & .T. 70 ; 148 E. R. 830. 

AnnotatUma : — Aa 1o (1) Reid. Taylor r. Cook (1830), Yon. 

201. (teneraUy, Reid. Duuoombo v. Davis (1811), 1 Hare, 

184. 

3118. .] — An order obtained 

under 0. L. P. Act, 1854 (c. 325), s. 01, attaching a 
fund in (he hands of a garnishee to answer a judg- 
ment debt., will not displace the prior lien for costs 
of a solr. who has given notice to the garnishee. 

Qu. : if he had not given notice. 

S. & W. acted as attorneys for P,, iiltf., in an 
action for damages, <te also as his solrs. in a suit 
instituted against him in equity to restrain the 
proceedings in the action. The ct. made an order 
in the suit, directing payment to P. of a gross sum 
for damages & costs : — He/d : S. & W. had a 
lien u]ion the fund for their costs, both in the 
action & in the suit. — Symfson v . Pkothero 
(1857), 26 L. J. Oh. 671 ; 29 L. T. O. S. 325 ; 3 
Jur. N. S. 711 ; 5 W. R. 814. 

Annotations: — Consd. The Leader (1868), L. R. 2 A. & K. 

314. Beld. Mercer i). Graves (1872), 41 L. .1. Q. B. 212 ; 

Birchall v. I’uila (1875), L. K. 10 C. P. .397 Colo v. Eley 

(1894), 70 L. T. 892. 

3119. Costs of protecting Hen.] — A 

solr.’s lien upon the fund is not a general lien. It 
extends only to costs in the cause, & costs 
immediately connect<?d with costs in the cause; 
as, for instance, thi; costs of successfully protecting 
a solr.’s rigid to the costs in a cause. — L ucas v . 
Peacock (1846), 9 Roav. 177 ; 50 E. R. 311. 
Annoialwn : — Reid. Mackenzie v. Mackintosh (1891), 04 

L. T. 318. 

3120. Costs of establishing retainer.] — 

A limited co. employed a solr. to establish a claim 
in an arbn. Pending the arbn. the co. went into 
liquidation, &, shortly after, the solr. with the 
sanction of both liquidators compromised the 
claim for £29 which was paid to him & credited 
to the liquidators: — Held: (1) as the £29 was 
recovered by the exertions of the solr. in the arbn. 
he had a common law lien thereon for his costs of 
recovery, including the costs incurred prior to the 
liquidation ; (2) the solr.’s lien extended to the 

costs & thereby enables the client to 
recover a fund In a suit in which the 
BOlr. has acted, his lien upon that sum 
Is conllncd to the costs duo to him In 
the suit in which the fund was so 
recovered. . — Rc Baylv’h Estate, 

Ex V. Humphuky (1860), 12 I. Ch. R. 

Sl.'i.—IR. 

3110 vi. .] — Reeves & Wil- 
liams’ Official Ashiovee v. Dok- 
BINGTON, 11918] N. Z, L. R. 702. — N.Z. 

a. d' costa immediately con- 

nected therewith .] — Solrs. have no Hen 


<}osts of eBtabliahing hiB retainer against one of 
the liquidators who disputed it . — Re Meter Cabb, 
Ltd., [1911] 2 Ch. 567 ; 81 L. J. Ch. 82 ; 105 L. T. 
572 ; 66 Sol, Jo. 36 ; 19 Mans. 92. 

Annotations: — As to (1) Beld. Re Eden, Watkins v, Eden, 

11920] 2 K. B. 338. As to m Reid. Megruerdltchian v. 

Llghtbound, [1917] 1 K. B. 297. 

8121 . Limited to final balance.] — Where 

deft, has been entitled to certain costs, & these 
have been deducted from pltf.’s costs, & an 
allocatm’ mven for the balance, if any money has 
been previously paid by pltf. to his attorney, such 
money must be deducted from the amount of the 
allocatur, & the lien of the attorney will be limited 
to the final balance. — Cain v. Adams (1830), 2 
Har. & W. 288 : 5 L. J. K. B. 252. 

Annotation : — Reid. Oortv. Rowney (1886), 17 Q. B. D. 625. 


Rub-sect, 4.-— Effect of Compromise op 
Proceedings. 

A . In General. 

3122. Right of cUent to compromise — Without 
knowledge of soUcitor.] — A release of all demands 
from pltf. to deft, will not deprive pltf.’s attorney 
of his lien upon the costs of an action awarded in 
favour of pltf. ; nor can deft, sot off the costs of 
an action awarded in his favour against those 
awarded for pltf. until the attorney’s claim be 
satisfied. — Gifford v. Gifford (1801), For. 109 ; 
145 E. R. 1128. 

Annotation ; — Reid. Lane v. Pearco (1823), 12 Price, 742. 

3123. .] — Pltf. may, without consult- 

ing his attorney, compromise an action with 
deft., & take on himstOf the payment of the costs 
to the attorney, if tliere be no fraudulent con- 
spiracy to cheat the attorney of liis costs, — 
Chapman v. Haw (]808), 1 Taunt. 341 ; 127 B. R. 
865. 

3124. .]— Wliere pltf.’s solr., with 

notice, suffers deft, to satisfy the demand of his 
client, without making effectual provision for the 
payment of his costs, the ot. will not suffer him 
to proceed in the suit against deft., for the purpose 
of recovering them. Therefore, where her debt 
had been paid by deft, to one pltf., «Sc an under- 
taking had been given by him, t hough not to 
pltfs.’ solr., to pay the costs of suit, & the other 
pltf. had died ; the ct-. set aside an attachment 
for want of answer issued against deft, for recovery 
of costs, on liis undertaking to pay such costs as 
were impaid. — Morse v. Cooke (1824), M‘Cle. 
211 ; 13 Price, 473 ; 148 E. R. 89. 

3125. .] — -Where, in an action of 

replevin, pltf. obtained a verdict, & afterwards 
directed satisfaction to bo entered on the roll, the 
ct. would not cause such entry to be vacated on 
the application of pltf.’s attorney, on the giTiund 
that pltf. & deft, had combined togetlier to deprive 
such attorney of his costs. — Abbott v. Rice (1825), 
3 Bing. 132 ; 10 Moore, C. P. 489 ; 3 L. J. 0. 8. 
C. P. 202 ; 130 E. R. 463. 

3126. .] — Re Toveey v. Payne, Ex p. 

Hart, No. 3165, poet. 

— Without knowledge of solirilor.] — It 
is competent for a client to settle his 
action behind the liack of hla solr,, 
notwlthstandluQ: that the solr. has fflven 
notice to the ollent & to the opposito 
party not to settle except with the 
8olr.*H consont.^ — Bellamy u. Connolly 
(1892), 15 P. R. 87.— CAN. 

8122 ii. .] — Gknoe V. 

Erbemax (1891), 14 P. R. 330.— CAN. 

8122 III. ,] — Walker v. 

Gubnby-Tilden Co. (1898), 18 P. R. 
274, 471.— CAN. 


for the costs of an unsuccessful aotlon 
upon the fund recovered in another, 
that fund not having been recovered 
or preserved by means of the costs 
incurred In the aotlon which was lost, 
& the two actions not bolnK so Inti- 
mately oonnooted os to be regarded as 
one.— London Mutual Fire Insur- 
ANOB Co, V. Jacob & Gordon (1889), 
16 A, R. 392.— CAN. 
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8122 i. Right of client to compromise 
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3127. •] — A verdict was obtained in 

an action of trover for £200, subject to bo reduced 
to Is. upon the articles for wliich the action was 
brought being delivered up. Before they were 
delivered up, pltf. became insolvent ; but deft., 
uevertheless, on the application of the assignee, 
delivered up the goods to him : — Held : pltf.’s 
athjrney had no claim in respect of his lion for the 
costs, either against the assignee or deft., without 
cither showing express notice, or making out a case 
of fraud. — Bloomfield v. Bj^ke (1833), 2 Dowl. 
272. 

3128. .] — An attorney has a lien upon 

the judgment for his costs, but not ui)on the action ; 
& an arrangement between a pltf. & deft, to settle 
the action, is binding upon them, unless either 
party has been imposed upon, or unless the 
arrangement is made with a view to prevent the 
attorney from obtaining his coats in that par- 
ticular action. — MTherson v. Allsop (1839), 8 
L. J. Ex. 262. 

3129. .] — The attorney of deft, has no 

such interest in the suit as to prevent the parties 
from compromising it without his consent. — 
Quested r, Callis (1842), 10 M. & W. 18; 11 
L. .T. Ex. 34.5 ; 0 Jur. 512 ; 152 E. R. 364. 

3130. .] — Pltf. deft, having settled 

an action, after verdict for pltf., without the 
knowledge of pltf.’s af tornoy, deft, gave notice of 
the compromise to the attorney, who afterwards 
signed final judgment. 

The ct., upon allidavits denying any conspiracy 
to de})rivc the attorney of his costs, made a rule 
absolute to set aside the judgment. 

It is quite clear, upon the alii davits, that the 
action was settled ; & it is said that this w'as done 
for tlie purpose of defrauding the attorney of Ids 
costs. The burden, how’ever, of proving that it 
w^a.s with this view, lies on the attorney (per CuR.). 
— Clark v. Smith (1814), 6 Man, & G. 1051 ; 
1 Dow'. & L. 960 ; 7 Scott, N. R. 946 ; 13 L. J. C. P. 
97 ; 2 1;. T. O. S. 347 ; 8 Jur. 406 ; 134 E. R. 1218. 

3131. - .] —It has been decided that the 

claim of the solrs. cannot interfere' with the equities 
between the parties, that the latter may com- 
jiromise any matter wholly irrespective of them. 
But still, as I said before, I do not .see any moans 
of giving the relief here asked by way of set-off, 

all the cases with respect to lien apply (Wood, 
V.-C.). — Brand Trunk or. Stafford & Peter- 
uoROTToii Railway Official Manaoer v. Brodie, 
Ex p. Turquand (1853), 1 Eq. Rep. 64. 

3132. .] — An attorney’s right of lien 

for his costs, on a judgment recovered by his client, 
is subject to the right of the parties to the action 
to make a bond fide compromise. The result of 
such compromise is that the lien is lost. But the 
lien may prevail against a collusive compromise 
made by the parties with the express object of 
defeating it. The parties to cross actions, pltf. 
in each of which had obtained judgment, bo7td 
fide compromised the actions, after notice to 
one of them, & his attorney from the attorney of 
t he other not to do so in prejudice of the latter’s 
lien on Ids client’s judgment : — Held : the attorney 
had no ground for claiming the equitable inter- 
ff'renco of the ct. to enforce his lien. — Brun.sdon 
V. Ali^rd (1859), 2 E. & E. 19 ; 28 L. J. Q. B. 306 ; 
3.3 L. T. O. 8. 220 ; 5 Jur. N. S. 696 ; 7 W. R. 681 : 
]21 E. R. 8. 


Aviw^tions : — Consd. Memer r. Graves (1872), L. K. 7 
Q. B. 499; Price V. Grouch (1891). 60 L.J.Q. B. 767. Refd. 
blater v. Sunderland Corpn. (1863), 3 Now Rop. 164 ; 

Games (1864). 3 H. & C. 294 ; The Hope (1883), 
32 W. R. 269 ; Rosa v. Buxton (1889), 42 Ch. D. 190 ; 
Cole V. Eley, [1894] 2 Q. B. 180. 

3133, .] — A solr.’s lien is not a general 


lien on a fund in ct. though brought in by his 
exertions, but only on what may, on the issue of 
the suit, belong to his client. Therefore, where 
by the exertions of a pltf.’s solr. a fund was ordered 
to be brought into ct. on which defts. had a primary 
claim, & afterwards pltf. changed his solr., & the 
parties were proceeding without bringing the fund 
into ct. to divide it under compromise, without 
paying pltf.’s original solrs. : — Held : he had no 
lien on the fund, but it was ordered that no order 
should be made by compromise or otherwise for 
payment of any money to pltf. without notice to 
pltf.’s original solr. — Verity v. Wylde, Re 
Downios (1859), 4 Drew. 427 ; 28 L. J, Ch. 561 ; 
32 L. T. O. S. 368 ; 7 W. R. 270 ; 62 E. R. 164. 

AnrutUdion Refd. Rf W''right's 'J’rust, Wright v. Sander- 
son, Jte Sanderson’s Trust, Wright r. Sanderson, [1901] 1 

Ch. 317. 

3134. .] — ITiough the ct. will not 

interfere as against defts. with a bond fide settle- 
ment of an action between pltf. & deft, with a view 
of enforcing pltf.’s attorney’s lien for his costs 
of the action, they will, nevertheless, while the sum 
agreed upon as a compromise between pltf. & 
deft, remains unpaid, direct defts. to pay to 
pltf.’s attorney so much of the sum as is necessary 
to satisfy his charge. — SI.ATEB v. Sundertand 
Corpn. (1863). 3 New Rep. 164 ; 33 L. J. Q. B. 
37 ; 9 L. T. 422. 

Annotation : — Consd. Ross v. Buxton (1889), 42 Ch. D. 190. 

3135. .] — Re Sullivan v. Pearson, 

Ex p. Morrison, No. 3104, ante. 

3136. .1 — The Hope, No. 8150, poet. 

3137. .] - Parties to litigation are at. 

liberty to compromise without the intervention of 
their solrs., provided they do so honestly & with- 
out any intention to cheat the solrs. of their costs. 

P, 1 laving retained M.as liis solr. for the taxation 
of a bill of costs delivered by 3., P.’s former solr., 
obtained the common order for taxation. Before 
the taxation was completed, J., without M.’s 
knowledge, & with the intention of stopping the 
taxation <fe so defeating M.’s lien for his costs, paid 
P., who was in distressed circumstances, a small 
sum in settlement of the taxation, which conse- 
quently dropped : — Held : M. was entitled to an 
order against J. for taxation & payment of the 
costs incurred by P. to him, M., up to the time 
when the taxation against J. dropped . — Re 
Margetson & .Tones, [1897] 2 Ch. 314; 66 

L. J. Ch. 619 ; 76 L. T. 805 ; 45 W. R. 645 ; 41 
Sol. Jo. 625. 

AnnnUdions : — Reid. Re Simmons' Contract. [1908] 1 Cli. 

452 ; Yongo r. Toynboo, [1910] 1 K. B. 2l.'». 

3138. — - — .] — Pltf. brought an action to 

recover £400, the balance due under a building 
contract. Shortly before the action was expected 
to be in the pnper for trial by an Official Referee, 
pltf. & deft, had an interview, the only other person 
present being deft.’s secretary, at which in spite 
of a written protest on the part of pltf.’s solr., 
they settled t he action on certain terras, including 
the payment by deft, to pltf. of £200 in discharge 
of all claims including costs. Deft, gave pltf. a 
crossed cheque to order for £180 drawn on a country 
bank, & pltf., who was an undischarged bkpt., 
immediately indorsed it to one of his sons. On 
hearing of this, pltf.’s solr. required deft, to stop 
payment of the cheque, hut deft, refused to do so. 
Thereupon, on an application by pltf.’s solr., the 
Official Referee made an order that deft, should 
pay pltf.’s solr. his costs on the ground that pltf. 
& deft, had settled the action behind the back of 
pltf.’s solr., knowing & intending that the settle- 
ment would have the effect of depriving the solr. 
of his costs : — Held ; there was no evidence from 
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Sect, 3. — Common law lien oti property recovered or 
preserved: Svh -s eel. 4, A., B, (a) & (b) , <fe C.l 

which it could be inferred that deft, intended pltf.’g 
solr. to lose his costs. — Reynolds v. Reynolds 
(1909), 26 T. L. R, 104, C. A. 

3139. Client suing In formS pauperis.] 

— ^Where a pauper pltf . settles the action behind the 
back of Ids attorney, it is entirely a question for the 
discretion of the ct., under the particular circum- 
stances of the transaction, whether they will 
interfere <fe set aside the proceedings. 

WTierc a pauper pltf. settled the action behind 
liis attorney’s back, by executing a release, but 
it appeared that he was the first to make tlie 
application, & that the arrangement was fair & 
reasonable, deft, liaving pleaded a plea of release 
jmis darrein conlinuance^iAiQ ct. refused to set aside 
the deed & the plea at the instance of the attorney. 
--Jones v. Bonner (1848), 2 Exch. 2.‘{0 ; 5 J)ow. 

L. 718 ; 17 I.. J. Ex. 343 ; 154 E. R. 476. 

3140. .] — The ct. will not inter- 

fere, even in the case of jiltf. suing in formd 
pauperis, to prevent effect being given to a settle- 
ment between the parties, all hough it bo evident 
that the attorney’" will lose his costs, unless the 
settlement be clearly collusive. 

In cases of this description Ihe ct, requires a 
clear case of collusion to be made out before they 
will at the instance of pltf.’s attorney, interfere 
to prevent effect being givim to an adjustment 
of the disputes between the iiarties themsidves 
(Wilde, (kJ.). — Eranois v. M’ehu (1S49), 7 (’. J3. 
731 ; 137 E. R. 289. 

Jvnoiatkm Apld. Unmsdon r. Allard (IS,')!!), 5 Jur. N. 3. 

.OPfl. 

3141. Solicitor agreeing to compromise on behalf 

of infant — Retention of lien.] — A solr. actir)g for 
infants in an action, in consimting to a judgment 
comprondse whereby a specific fund lu-ought into 
ct. in the action is ordered to be paid out to tru.slt‘es 
for the benefit of the infants, is entitled to the 
ordinary solr.’s lien for his costs upon the interests 
of the infants in the fund as fidly &: efl<>ctually as 
ho would have been entitled thej'cto had his clients 
been persons sui juris ; & it is not ni'cessary 

though it may be desirable, that his rigid under 
such lien should be expressly reserved by the 
judgment . — lie Wrtout’s Trust, Wright r. 
Sanderson, Jle Sandicr.son’s J^rust, Wright v. 
Sanderson, [1901] 1 Oh. 317 ; 70 li. ,1, Oh. 119; 
83 L. T. 515, 0. A. 

B. Fraud or Collusion. 

(a) l7i Cencral. 

3142. Must be clearly established.] — Where tlie 
parties settle a cause without the intervention of 
pltf.’s attorney, lie cannot proceed to trial for his 
costs, unless he can clearly establish collusion 
between the parties to deprive liim of his cost-. — 
Nelson v. Wit.son (1830), 6 Bing. 508 ; 4 Moo. & 
R. 385 ; 8 L. J. O. S. 0. P. 220 ; 130 E. B. 1400. 

AnnoUii\onH ; — Apld. Tlio Hope {18S:D, r,2 L. J. T. 03. 

Refd. Hubert r. Steiner (183 .j), 4 L. J. C. P. 233. 

3143. — .] — To entitle an attorney to proceed 

vdth a cause for the purpose of obtaining his costs, 


after a settlement between the parties, he must 
show a clear case of collusion. — A non. (1830), 9 
L. J. O. S. Ex. 6. 

3144. .] — An attorney is not justified in 

proceeding with an action after it has been settled 
between the parties themselves, though it is Imown 
that costs have been incurred, & that- pltf. himself 
is not in a position to pay tliem ; it must be shown 
afllrmatively, t-hat the settlement was come to for 
the purpose of cheating the attorney. — J ordan v. 
Hunt (1835), 3 Howl. 060 ; 1 Cale, 169. 

3145. .] — Qu. : where in an action of trover, 

& verdict for pltf., proceedings are stayed, on deft, 
delivering up a chattel, & papnent of costs, 
whether jdtf.’s attorney has a lien for his costs on 
the chattel, so as to make deft, liable for the 
amount if, after notice, he delivers the chattel to 
pltf. 

But to entitle plt-f.’s attorney to issue execution 
for the damages rocoviTcd against deft., by reason 
of deft.’s enabling pltf. to get possession of the 
chattel, & thus to deprive the attorney of his lion, 
he must make out a case of collusion between the 
parties for that purpose. — iSmith v. Smith, Be 
pRAMOND (1837), OH. .T. 0. P. 233; suh 7ioni. 
Fr p. f-RAMOND, Smith v. Smith, 1 .Tur. 381. 

3146. .]— JhNrn r. Gregg (1813), 1 L. T. 

O. s. 107. 

3147. .] — Motion to set aside the satis- 
faction entered on the roll, on ground of collusion 
between pltf. & (left, to deprive the attorney of 
his costs. In motions of this kind t here must be 
gr‘o.ss fraud shown or the ct. will not interfere. — 
Perry ?>. Allen (1845), 0 L. .T. O. S. 174. 

3148. ~ — .] — To warrant thci et. in sot ting aside 
a settlement of an action, oven aft or final judgment 
signed, whicli has taken place between pltf. & 
deft, behind the back of the attorm^y, it is not 
enough that the consequence' of such settlement 
will be that the attorney vill be deinived of his 
costs, but it must bo clearly shown that such a 
settlement was fraudulent & collusive. — M oore v. 
AN(!Ell (1817), 2 New Pract. Gas. 191 ; 9 E. T. 
O. S. 131 ; 11 .Tur. 455. 

3149. .1— Erancts V. Werr, No. 31 10, ante. 

3150. An order will not be made unon 

deft, to pay to pltf.’s solr. the costs of an action 
for seaman’s wages which has boon settled by the 
parties without the inlervontion of pltf.’s solr., 
unless he can clearly establish collusion between 
the parties to deprive* him of his costs. — I’liE 
Hope (1883), 8 P. D. 14 4; 52 L. J. P. 03 49 

L. T. 158 ; 32 W. R. 269 5 Asp. M. Jj. C. 12(5, 

C. A. 

A tnioiaiions CODSd. Hors r. 42 Ch. D. 

]J)0. Befd. /A Marget-Hoa i';: Joiien, [1897] 2 Ch. 314; 

IlrynolflB v. li^pynoUlB (1909), 20 T. ]j R. 104. 

3151. Onus of proof — On solicitor alleging 
collusion.]— Clark r. Smith, No. 3130, ante. 

(h) Bemedies of Soliciior, 

3152. Attachment of money In court.] — Cash 
in the bank in the cause detained to answer tlu; 
solr.’s bill of fees, & disbursements.- — F airland v. 
Enever (1746), 1 Hick. 114 ; 21 E. R. 211. 


PART VIII. SECT. 3. SUB-SECT. 4.— 
B. (a). 

3142 i. Jlhisl he clearly estahlislied .] — 
McEarlank r. Smith (1887), 19 N. S. R. 
(7 K. & G.) 541 : 8 C. L. T. 64.— CAN. 

3142 ii. .) — Where a coaipromlso 

of the action has been effect etl between 
the parties without, the intervention 
of the soirs,, in order to entitle pltf.’s 
solr. to enforce his lien for costs upon 
the fruits of the lltlpratlon, by means 
of an order upon deft., collusion must 


bo shown, or the act complained of 
must have been done after notice from 
the solr. complaining. — Sanvipge v. 
Ireland (1890), 14 P. K. 29. — CAN. 

3142 iii. — It is competent for 

a client to settle his action behind the 
liack of his solr., notwithstanding that 
the solr. has given notice to the client 
& to the opposite party not to settle 
except with the solr.’s consent. Upon 
such a Bottlemont, tmless where col- 
lusion betucen tlie parties to defraud 


pltf.’s solr of his costs is clearly shown, 
a deft, will not he ordered to pay the 
rosts of pltf.’H solr. — Hkli.amy v. 
Connolly (1892), 1.5 P. R, 87.— CAN. 

3142 iv. .] — Where deft, pays 

money Into ct. & afterwards com- 
promises directly wltli pltf. by making 
a payment to him, pltf.’s soirs. are not 
entitled to a charging order for their 
costs on the money in ct., unless there 
be proof of collusion between the parties 
to defraud the solr.— Trorox r. 
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3163. To proceed against baU.] — If plif. col- 
lude with deft.’s bail & his attorney, to deprive 
pltf.’s attorney of his costs by settling a debt, & 
accepting a part payment without the intervention 
of pltf.’s attorney, the ct. will not restrain pltf.’s 
attorney from proceeding against the bail, in order 
to recover such costs.^ — Swain v. Senate (1806), 
2 Bos. & P. N. R. 99 ; 127 E. R. 601. 

Ainwiatimis .-—CoubA. Marr v. Smith (1821), 4 13. & Aid. 

4(!G. Distd. Uujin V, West (IS-OO), 15 Jur. 88. 


3154. Execution of judgment.] — A pltf. com- 
promising the debt with deft., &; discharging an 
execution, without providing for his attorney’s 
co.sts, the ct. will not permit the attorney of his 
own motion to sue out another execution for the 
costs. In such a case the attorney ought to apx)ly 
to the ct. in the first instance. — Graves v. Eadks 
(1S14)» ^ Taunt. 429 ; 1 Mareh. ll.'i ; 128 E. R. 
755. 

3155. -- .] — Barker v. St. Quintin, No. 3070, 
ante. 


3156. Order to restrain payment.] — Tlic ct. 
will not Older deft, not to pay the debt & costs to 
pltf., in fraud of jiltf.’s attorney, although they 
may entertain a motion against deft., in case he 
should make such a fraudulent jiayment. — A non. 
(1827), 5 L. .1. O. H. K. B. 70. 

3157. Order for delivery up of bill of exchange.] — 
When filtf. & deft, collude in the settlement of an 
action, in order to deprive jdlf.’s attorney of his 
costs, a bill for debt costs is given by d<‘ft. in 
furtherance of that’ collusion, the ct. will compel 
the delivery up of that bill. — (iOTiLD v. Davis 
(1831), 1 Cr. k J. 415 ; 1 Dowf. 288 ; 1 T^u*. 380 ; 
9 L. ,T. O. 8. Ex. Ill ; 148 E. R. 1481, 

Ainioiaiinvs Consd. ke Sullivan r. Pourrion, Ex p Morrl- 
Bon (IHfiH), P. P. 4 Q. I?. 1,^3. Refd. Yoiiiuf r Redhead 
n833), 2 PcmI. IPt . Clark i. 8mi(li (1844), 8 .Itir. 40(5 ; 
Dunn V. West (1860), 16 Jur. 88 , lie Nvinunn r. lirav 
N Ward, Exp .lav (]8(.2), 7 L, T. 328 ; Sluter e. Sundcr- 
lund Corpn (]8(,3), 33 J.. .T, Q. 15. 37 , Ec Willlania r. 
Lloyd, Ex p. Games (18G1), 3 n. & C. 201 

3158. Discharging order setting aside nonsuit.] — 
Where i)ltf. was nonsuited, a rule was after- 
wards granted to set aside the nonsuit on payment 
of costs, k tlien the parlies enler(*d into an arrange- 
ment, without the intervention of deft.’s attorney, 
to settle the action, by deft.’s giving a bill of sale 
k warrant to ]dtf. for his debts A; costs, but without 
providing for the costs due by deft , to his attorney 
A', the attorney therefor got the rule discharged 
for setting aside the nonsuit: — Held: he W'as 
justified in .so doing. — Young v. Redhead (1833), 
2 Dowl. no. Ex. Gh. 


Annntalion 
272. 

3159. Continuance of action.] 


Apld. Bkxiniflrld v. Dlako (1833), 2 Dowl. 

Scmhlc : an 


attorney cannot, upon the settlement of the suit 
by the parties continue the proceedings for the 
obtaining of liis costs, unless there was collusion 
between the jiarties for the purpose of depriving 
him of his costs. — II ueert v. Steiner (1835), 4 
L. J. C. P. 233. 

3160. .] — Where pltf. & deft, compromise 

an action with the knowledge that they are so 
acting as to dci)rive pltf.’s solr. of his costs, such 
solr. is entitled to an order for the payment of 
his taxed costs of the action by deft., or for con- 
tinuance of the action for the recovery of such 
costs. — Price v. Crouch (1891), 00 L. .T. Q. B. 
767. 

Annotation •- Folld. lie Margetson &; JoncH, [1897] 2 Ch. 

314. 

3161. .]— iicMARGETSON & J()N10 S,No.3137, 

ante. 

3162. Setting aside release.] — The ct. will in 

general set aside a release, executed after action by 
a i)ltf. suing iR/oraa2prtwpcris,w4uchw'oulddeprivo 
tlie attorney appointed by the ct. of his costs. — 
Wright Burrougher (1846), 3 C. B. 344; 4 
Dow. & D. 226 ; 1 New Pract. Cas. 450 ; 15 

I.. J. C. P. 277 ; 7 L. T. O. S. 259 ; 10 Jur. 800 ; 
136 E. K. 138. 

^Innotntion : — Consd. Junes v. Bonnor (1848), 2 Exoli. 230. 

3163. Resistance to stay of proceedings — Liberty 
to defendant to plead compromise.]— Saunder- 
.RON V. CoNSOrjDATED CREDIT k MORTGAGE CORPN., 
Ltd. (1890). 6 '1\ L. R. 404. 

Where notice of lien disregarded .] — Sec Sub- 
sect’. 4, C,, poftt. 


C. Ejfeet of Notiee. 

3164. Necessity for express notice.] — If a i)ltf. 
compromise the debt & costvS with deft, before 
pltf.’s attorney has boon p,aid, the ct. will not 
oblige deft, to pay liim, unless he gave notice to 
deft, not to settle with pltf. till his bill should be 
paid. — Welrii v. Hole (1779), 1 Doug. K. B. 238 ; 
99 E. R. 155. 

AnnoUilams — Apld. Grittln v. Kyles (1789), 1 Hy. Bl. 122 ; 
Groves r. Kadc's (1814), 6 Taunt. 429. Consd. Townsend 
r. Ivoade, Doolev r. Reode (1836), 4 L. J. Gh. 233 , Barker 
r. St. (pilntln (1844), 12 M, isc W. 441 ; White r. IVorce 
(184!)), 7 Hare, 276 ; Ross v. Buxton (1889), 42 Ch. D. 
19(t. Refd. Read v. Dnpper (1796), G Term Rep. 3G1 , 
Rmnsdon v. Allai’d (1869), 7 W. R. 681 . Ex p. Games 
(1864), 3 H & 294 The Loader (1808), 1 1 . I!. 2 A. <S: K 

311. 

3165. Damages unliquidated.] — In an 

action for excessive distress, deft, compromised 
with pltf., after notice from pltf.’s attorney not to 
do so without his consent. 

The ct. refused to interpose on behalf of Hie 
attorney, t he case being one of purely unliquidated 


Dkoney, [1918] 1 W. W. R, 640 ; 39 
D. L. R. 133 ; 13 AJta. L, R. 39.— 

CAN. 


3142 V. .]- BiCKLic r. Muura^ 

(Alta.), [1924] 3 D. L. R. 214 ; [1924 
2 W, W. 15. 3G9. — CAN. 


3142 vi. Ramanatu Dutt 

V. Matpnwinek Doshee (1873). 12 

B. L. R. 110.— IND. 


PART VIII. SECT. 3, SUB-SECT. 4. — 
B. (b). 


31®2 i. Setting os^idc rcleaife .] — The el 
will not Bet aside a releawe obtainefl 
l*enain(? suit, by deft, from pltf., no 
compel deft, to pay' pltf.’s attomc; 
nls costs, where there has been U’ 
collusion.— -J ouNSTON r. Matheso; 
(1853), 2 N. S. R. (James), 92.— CAN 


^yhen court mil interfere to 
protect eolicitnr.] — If, after notice by 
pltf. a attorney to deft,, a bond fide 
Hettlement, or without notice a col- 
Jnsive settlement be made by' deft, 
with pltf., the ct, will interfere to pre- 


vent the attorney being unjuslly 
deprived of his costs.— L a. n ole r. 
KEn'F.liLEV (1819), 5 U. C. R. G28.— 

CAN. 

c. — — .]- — It Is comi)otont for a 
client to settle his action hebmd tho 
hack of ills solr., notwlthslandlng that 
tho solr. has given notice to tho client 
& to the opposiio puity- not to settle 
except with the solr.’s consent. The 
equitable Interference of tho ct. cannot 
he Invoked on belialf of n solr. in a 
action settled in such a manner, uulchs 
there are fruits orising from such 
settlement upon which tho solr.’s 
lien cau attach ; for there is no lien 
on the action —Bellamy l\ Connolly 
(1892), 15 P. R. 87.— CAN. 

d. Setting aside comjiromisc.] — 
Where tho parties to n suit came lo a 
eoinpromlso between themselves with- 
out the knowledge of pltf ’s attornoy', 
when tho suit was at sucli a stage that 
it did not appear that pltf. was entitled 
to recover anything, & there was no 
proof that he was to receive anything 


from deft on tho eoinpromlso, or that 
the eomprondso was not a bond fide 
one • — llitd • pltf. 's attorney was not 
entitled (o liave tlio eoiuproniiso sot 
aside, on the ground that ho might 
thereby ho tleiulved of his costs, — 
IUmaxath Duiv V , Matunqinee 
DosisKE (1873), 12 B. L, R. 110.— IND. 

PART VIII. SECT. 3, SUB-SECT. 4. 

— C. 

31641. Kcccssitg for express notice .] — 
Wheru a compromise of tlie action has 
been elfectcd between tho parties 
without tho intervention of tho solrs , 
in order to entitle pltf.’s solr. to enforeo 
his lion for costs upon tho fruits of 
tho litigation, hy means of an order 
upon deft., collusion must ho shown, 
or the act complained of must liave 
been done after notice fi’om tho solr. 
complaining. — Sanv'iooe v. Ireland 
(1890), 14 P. R. 29.— CAN. 

3164 ii. .] — Apart from any ques- 

tion as to there being fruits of tho 
action & the absence of collusion, the 
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Sect, 3. — Common law lien on 'property recovered or 
preserved: Sub-sect. 4, €.; 8id)-8C^. 5, A.] 

damages. — Re Tovery v, Payne, Ex p. Hart 
(1830), 1 B. & Ad. C0O; 1 Dowl. 324; 0 L. J. 
O. S. K. B. U] ; 100 B. It. 932. 

Annotations : — Consd. Townsend v. lloado, Dooley v. Roade 

(1835), 4 L. J. Ch. 233. Reid. Wright v. Burroughs 

(184C), 15 L. J. C. P. 277. 

3166. To party charged.] — In an action for 

specific performance & damages deft, by his defence 
denied liability, but he paid into ct. £50 in satis- 
faction of all damages, if any, to which pltf. was 
entitled. He also counterclaimed for damages. 
After the reply had been delivered & notice of 
trial given, but before trial, pltf., without the 
knowledge or intervention of his solr., entered 
into negotiations with deft. & his solrs., which 
resulted in an agreement of Nov. 2, 1888, that the 
action sliould be settled on the terms that pltf. 
sliould receive the £50 paid into ct. in full discharge 
of all claim by him, deft, to do whatever might be 
necessary to enable pltf. to obtain payment out 
of ct. of the £50. On Nov. 3, 1888, pltf. signed a 
notice of his intention to appear in person, which 
was served upon his solr. On Nov. 4, pltf.’s solr. 
wrote to deft.’s solr., gi\nngthem notice not to pay 
pltf. any money until his costs in the action had 
been paid. On Nov. 10, deft.’s sohs. obtained 
payment out of ct. to themselves of the £50, & on 
Nov. 13 they paid it over to pltf. 

There was no c'vidence tliat the compromise was 
entered into to deprive pltf.’s solr. of liis costs : — 
Held : t]\c £50 must be treated as the fruits of the 
action, tSc after expr(>ss notice of pltf.’s solr.’s 
lien, neither deft., nor Ids solrs., were entitled to 
pay that money to pltf. in disi*egard of the notice. 
Inasmuch as the money did not come to deft.’s 
hands, no notice was given to him, he was 
under no liability to pltf.’s solr. ; but pltf. & 
deft.’s solrs. were liable to pay to pltf.’s solr. the 
£50 or such less sum as should .satisfy his lien. 

The solr.’s lien is merely in truth a claim for the 
equitable interference of the ct. on behalf of the 
solr. (Stiruno, j.). — R osy v. Buxi'on (1889), 
42 Oh. D. 190 ; 58 L. J. Oh. 442 ; 00 I.. T. 030 ; 
54 J. l\ 85 ; 38 W. 11. 71. 

Annotations : — Apld. Tho Paris, fl896] P. 77. Reid. Watts 

V. Hotley (1899), 44 Sol. Jo. 134. 

3167. Liability where notice disregarded — Of op- 
posing solicitor.] — If doft.’s attorney pay to pltf. 
the debt & costs recovered, after notice from pltf.’s 
attorney not to do so till Ids bill has been first 
satisfied, the former is liable to pay over again 
to the latter the amount of his lien on such debt 
& costs of the suit. — Read v. Dupper (1795), 0 
Term Rep. 361 ; 101 E. K. 595. 

Annotations : — Consd. I’ownsond r, Pcade, Dooley v. Keado 

(1H.S.5). 4 L. J. Ch. 233 ; Kosb v. Buxton (1889), 42 Ch. D. 

190. Refd. 'I’ajdor v. Watson (1829). 4 Man. & By. 

K, B. 259 ; Tho Aramlnta (1856), 8vv. 81. 

3168. .] — Ross V. Buxton, No. 3106, 

avie. 

3169. — — Of client.] — An attomey has a lien 
upon a sum awarded in favour of his client, as 
well as if recovered by judgment : & if after notice 
to deft, tile latter pay it over to pltf., pltf.’s attorney 


may compel a repayment of it to himself, & he will 
not be prejudiced by a collusive release from pltf. 
to deft. — Ormebod V. Tate (1801), 1 East, 464 ; 
102 E. R. 179. 

Annotations: — Consd. Slater v. Sunderland Corpn. (1863), 
33 L, J. Q, B. 37 ; Boss v. B;ixton (1889), 42 Ch. D. 190. 
Refd. Tho Aramlnta (1850), Sw. 81 ; Moguerdltohlan v. 
Llghtbound (1917), 116 L. T. 790. 

3170. .] — A suit was compromised 

between pltf. & deft, by payment by the latter to 
tho former of a certain sum. Deft, had notice of 
the lien of pltf.’s soli’s, for the costs of tho suit. 
Ordered, on the petition of the solrs., that pltf. 
& deft., or one of them, should pay the solrs. their 
taxed costs of the suit &> of the petition not exceed- 
ing in the whole the sum paid by deft, to pltf. on 
the compromise.- — White v. Pearce (1849), 7 
Hare, 276 ; 18 L. J. Ch. 462 ; 14 L. T. O. 8. 218 ; 
13 Jur. 999 ; 68 E. R. 113. 

Annotation: — Consd. Boss i'. Buxton (1889), 42 Ch. D. 
190. 

3171. .] — After declaration pltf. 

executed a release to deft. & gave liis own attorney 
notice not to proceed ; tho release was pleaded ; 
t-o this plea there was a replication confessing the 
release ; judgment was signed for the costs, & writ 
of execution issued. Notice w.as then given to the 
sheriff by jiltf. not to execute process on peril of 
being treated as a trespasser, & thereupon pltf.’s 
attorney obtained an order, calling on pltf. “ or 
deft. ” to pay bis costs : — Held : this was a proper 
case for the interference of the ct., & the form of 
the order was good . — Ex p. Cames (1864), 3 
H. & C. 291 ; 33 L. .T. Ex. 317 ; 159 E. R. 643. 

Annotations • — Consd. Kx p. Morrison (1868), L. R. 4 Q. B. 
153. Reid. Langley v. Headland (1865), 6 New Bop, 
173. 

3172. Of opposing party.] — White v. 

Pearce, No. 3170, ante. 

3173. .] — Games, No. 3171, 

3174. Of third party.] — Townsend v. 

Reade, Dooley v. Reade, No. 3080, ante. 


Sub-sect. 5.-- Effect of Set-Off of Judgment, 

Costs, etc. 

A. Proceedings in Same Action. 

See, 710W, R. S. C., Ord. 65, r. H. 

3176. Whether solicitor’s lien displaced — Inter- 
locutory costs.] — Pltf. is entitled to set off inter- 
locutory costs in the same cause, payable by him 
to deft., against the debt & costs recovered by 
him on tlie final result of the cause ; notwith- 
standing the objection, of deft.’s attorney on th<* 
ground of his lien, which only attaches on tho 
general result of tlie costs, etc., of tho cause, — 
Howell v Harding (1807), 8 East, 362 ; 103 
E. R. 382. 

Annotations : — ApId. Lang v. Webber (1815), 1 Prlw, 375. 

Distd. Aspinall r. Stamp (1824), 4 Dow. & Ry. K. B. 

716. Apld. R. V. Burke (1829), 7 L. J. O. S, K. B. 330. 

3176. .] — liANO V. Webber (1816), 1 

Price, 375 ; 145 E. R. 1434. ^ 

Annotation ; — Consd. Bodit r. Lucock (1833), 3 L. J. Ex. 

10 . 


lien of a solr. for his cftsts of the action 
is dependent upon notice, which must 
1)0 clear N: explicit to tho opposite 
party, that iiis costs are unpaid, (k 
that he looks to tho proceeds of the 
action for tho payment thereof. — 
De Santis v. Canadian I’acific Rt. 
Co. (1907), 9 O. W. R. 331 ; 14 0. L. R. 
108.— CAN. 

3172 i. Liahility u'hcre notice dis- 
regarded— Of opposing party.] — CULM- 
AN.TI V. Raohowji (1904), I. L. B. 30 
Bom. 27.— IND. 


e. — .1 — If, after notice by pltf.’s 
attorney t o deft., a band fide settlement 
he made by ileft. with pltf., tho ct. will 
interfere to prevent the attorney being 
unjustly deprived of his costs. — L anolk 
V. Fettekley (1849), 5 U. C. R. 628. 
—CAN. 

f. .1— Haet, V. Ghiffith (1884), 

5 O. R. 478.~CAN. 

g. Sufficiency of notice — Notice 
after agreement trut before payment .] — 
Where a compromise of the action has 
been effected between tho parties 


without tho intervention of tho 

& pltf.’s solr. gave notice to deft.’s 
solr. after tho agi’oomont but befoie 
payment of tho money UCToed upon ; — 
Held : this was snfflclent notloo. — 
Sanvidge r. Ireland (1890), 14 P. B. 
29.— CAN. 

PART VIII. SECT. 3, SUB-SECT. 6. 

— A. 

8176 1. Whether solicitor’s Hen dis- 
placed — Interlocutory costs. ]— Dawson 
V. Moffatt (1884), 10 P. B, 366,— CAN, 
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3177. •] — Pltf. after giving notice of 

trial withdrew his record, & deft, obtained a nde 
for payment of the costs of the day which were 
taxed. At the next assize, pltf. obtained a verdict, 
& a now trial was afterwards granted on payment 
of costs : — Held : deft, might set off the costs 
due to liim against those payable on t he rule for 
the new trial. — Doe d. Dangerfield v. At.i.sop 
(1820), 9 13. & 0. 7fi0 ; 7 L. J. O. S. K. 33. 331 ; 
109 E. B. 28,3. 

Avnotntion ; — Apld. Marshall v. Geary (1830), 9 L. J. O. 9. 

K. B. 9. 

3178. .] — A rule was obtained by 

deft.’s attorney to set aside the service of the writ 
for irregularity, with costs. Deft, afterwards 
became bkpt. ; — Held : pltf. might set off his 
debt against the costs of that lule ; & deft.’s 

attorney had no lien upon those costs. 

The case of Doe d. Dangerfield v. A llsop. No. 3177, 
ante, confirmed the principle that the lien of the 
attorney docs not extend to interlocutory costs 
(Littledale, j.). — Marsitael V. Geary (1830), 
9 J.. .T. O. S. K. B. 9. 

3179. .] — Interlocutory costs due to 

one party may be set off against final costs due to 
the opposite party without regard to the attor- 
ney’s lien. — lloTJADAY V. Lawes (1837), 3 Bing. 
N.‘ C. 774 ; 3 Hodg. 130 ; 132 E. R. 009 ; sub 
nom. Haeliday v. Lawes, 4 Scott, 475 ; sub nom. 
IIoLioAY V. Lawes, 0 L. J. 0. P. 237. 

3180. .] — Costs receivable & payable 

by two parties, ordered to be mutually set off, 
witJiout regard to the lien of the soh*s. — CAiTJii.E 
V. Simons (1843), 0 Beav. 304 ; 40 E. K. 843. 

ATi7mt((fion‘i Apld. He Bnnk of lUtidustan, China & Japan 

(1867). 17 L 'i'. 193, Bobarts v. linCo (1878), 8 Ch. I). 

198. Reid. Hi'yon v. Metropohtan Saloon Oinuibiis Co. 

(1859), 4 Drew. 546. 

3181. .J — Costs of issues in fact found 

for pltf., & costs of a judgment on demurrer given 
for delt,. in the same suit, “ are interlocutory 
costs,” within the meaning of the 93rd rule of 
Hilary 3Vrm, 1831, & may bo set off against each 
otlier, without regard to the attorney’s lien. — 
Scorr IK DE Riciiebourg (Count) (1851), 11 C. B. 
447 ; 20 L. J. C. P. 263 ; 15 Jur. 882 ; 138 E. R. 
647. 

All nofail oTifi : — Refd. Melville v. Leeeon (1858), 27 L. J. Q. B. 

318 ; Little r. Phllpotts (1862), 2 B. & 8. 383. 

3182. Unless payment made condition 

precedent.] — By a judge’s order deft, was allow’cd 
to go to trial uiion jiayracnt of a certain sum of 
money, together w'itli the costs of the cause up 
to tlie date of tlie order ; & deft, having recovered 
a verdict without previously complying with the 
terms of the order : — Held : the costs taxed in 
his favour on the posica could not be set off against 
the interlocutory costs, so as to deprive pltf.’s 
attorney of his lien. — Aspinall v. Stamp (1824), 
3 B. & C. 108 ; 4 Dow. & By. K. B. 716 ; 107 
E. R. 674. 

Annotation : — Distd. Boo d, Danjfcrflcld v. Allsop (1820), 

9 B. & C. 760. 


3183. .] — Costs payable to the 

parties in the course of interlocutory proceedings 
in a cause, may bo set off against each other, 
notwithstanding the attorney’s lien. Thus, where 
in an indictment, both deft. & prosecutor gave 
notice of trial, both made default, & there were 
rules upon each to pay the costs of the day to the 
other, it was held, that the costs upon one of 
those rules might be set off against the costs of 
the other notwithstanding the lien of the attorney. 
But wliero the payment of such interlocutory 
costs is made a condition precedent to the party 
having the benefit of any proceeding, such costs 
cannot bo set off against interlocutory costs 
which may become due to the party in a subsequent 
stage of the cause. They may, however, be set 
off against inteiiocutory costs due to the parly 
before the costs wdiich are to be paid as a con- 
dition precedent became payable. — R. v. Burke 
(1829), 7 L. J. O. S. K. B. 330. 

3184. .] — Interlocutory costs 

may be set off against final costs, subject to the 
attorney’s lien. — D oe d. Hope v. Laiiter (1832), 
1 Dowl. 260 ; 1 Moo. & S. 516 ; 1 L. J. C. P. 
97. 

Annotation: — Distd. Holliday v. Lawos (1837), 3 

130. 

3185. Though change of solicitor.]— 

Sums of costs incurred in the same suit or proceed- 
ings, though payable under different orders, may 
be set off against each other ; & this right of the 
parties is not affected by the solr.’s lien. So 
held, where deft., after becoming liable under 
ordem in the suit to pay costs to pltf., had changed 
his solr., & subsequently under another order 
became entitled to receive a smaller sum of costs 
from pltf, ; & although the application to set off 
was made by pltf. after notice from deft.’s soh'. 
that he claimed a lion upon the smaller sum. — 
Robaets V. Buee (1878). 8 Ch. D. 108 ; 47 L. J. 
Ch. 414 ; 20 W. R. 393. 

Annotations: — Reid. Blakcy r. Latham (1889), 11 Ch. B. 

518; Hall V. Hall, [1891] 1*. 302; Wobtacott v. Bovan, 

[1891] 1 Q. B. 774. 

3186. Costs of separate parties.] — Where a 

verdict was found against one of Ihrc'p defts., & 
in favour of the other two, the ct. deducted the 
costs of tlie two out of pltf.’s costs & damages 
against the one, without I’cgard to pltf.’s attor- 
ney’s lien. — G eorge v. Elston (1835), 1 Bing. 
N. C. 613; 3 Dowd. 419; 1 Hodg. 03; 1 Scoff:, 
518 ; 4 L. J. 0. P. 107 ; 131 E. R. 1215. 

Annotations : — Consd. Starling v. Cozens (1835), 2 Cr. M. 

&• K. 445. Apld. Locs V. RolUtl (1835), 3 Ad. & El. 707 ; 

.Sldncv r. Banger (1845), (! L. T. O. S. 165; Scott r. 

Be Itjehebourg (1851), 11 C. B. 447. Refd. Eadcs r. 

Everett (1835), 4 L. J. Ex. 22J. 

3187. .] — Where, in trespass against 

A. & B., the verdict is for A. & against B., the 
costs of A. may be set off against the costs payable 
by B. without regard to the lien of pltf.’s attorney 
although A. «fc B. pleael separately, & appear 
by separate attorneys & counsel. — I jees v. Reffitt 


8175 11. ] — W’^ORDKN r. 

^ (1897), 1 N. B. Eq. Bep. 450. 

-CAN. 


8176111. 

(1899), 18 P. R, 


.] — Elgik V. Buit 

469.— CAN. 


8176 Iv. — .] — Deft Is entitled 

to a Bet-off of Inter! ooutorj' ooBts In tho 
same case, payable to him by pltf., 
against the damages & costs recovered 
against him In the final result of tho 
cause ; notwithstanding pltf.'s at- 
mmey s lion, which only altochca on 
the general result of the action. — 
r. Shaw (1901), 35 N. B. R. 


— Costa of separate parties,] 
une of the several defts. In a oanse, 


against all of whom n verdict had been 
recovered, was allowed, on a summary 
application after Judgment, to sot off 
the amount of a judgment, which he had 
recovered against pltf., against nltf.’s 
judgment against him & his co-dofts., 
saving to the attorney his lien for 
costs. — P'ORTUNE V. Hickson (1842), 
1 U. C. K. 408.— CAN. 

h. Lien for advance to client 

for amount of mdffmcnt.] — Oamkron r. 
Campbell (1854), 12 U. C. R. 159 ; 
1 P. R. 170.— CAN. 

k. .] — Con. Rule 1104 Is special 

authority for setting off the costs tax- 
able to deft, eigalnst those taxable 
against him without any saving of the 


Bolr.’s lien. — L f-vi Bluwknstiel & Co. 
V. Euwakds (1905), 11 O. L. R. 30 ; 
5 O.W. R. 790; 6 0.W. R. 734.— CAN. 

l. .] — A solr.’s lien upon costs, or 

upon a fund recovered through him hy 
a party in an action is subject to the 
rights of tlie parties inter ee, including 
the right of set-off or deduction of costs 
as between successful & misnecessful 
defts — M COHMAOK tJ. Ross, [1894] 2 
I. R. 646.— IR, 

m. Discretion of court.] — Allowance 
of set-off for costs between parties 
under Rule 20 as to costs, notwith- 
standing solr.’s lien for costs. Is a 
matter of the ct.’a discretion. — 
Sothebland V. Spruce Grove No. 
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Sect. 3. — Common law lien on property recovered or 
preserved: Siib-sect. 5, A. & l i.] 

(1835), 3 Ad. &1^07 ; 111 E. 117682 ; sub nom. 
Lee V. Kendall, 5 Nev. & M. K. B. 340 ; 1 Har. 
& W. 31G ; 5 L. J. K. B. 19. 

Annotatinns : — Apld. Scott I*. Do HichoLourg (IS^l), 51 

C. li. 447. Refd. Tocock v. O’Sha^inesay (1837), 6 Ad. & 

El. 807. 

3188. -- -.] — In trespass against two 

(lefts., pltf. obtained a verdict against one, & the 
other was acquitted, 'llio ct. made absolute 
without costs a rule for setting off the costs of 
successful deft, against the damages Se, costs 
awarded for pltf. against the other deft., dis- 
regarding the attorney’s lien. — 11a\vlings v. 
Sewell (1839), 7 Scott, 230. 

3189. Wh ere, upon the liearing of 

a cause petition, the petition was dismissed with 
costs as against all resps., except one, who was 
also the solr. of respa. in the cause, & a petition 
was afterwards presented by two of resps., the 
solr. not being one, praying that the costa payable 
by petitioner on tlve former j^dition might be 
retained & deducted by the solr. of resps. out of 
the costs payable by the solr., it w'as held that 
such retainer <fe deduction was proper to be made. 
— SiDNr:Y V . Banoeh (1815), G L. T. O. S. 105, 
L. ('. 

3190. Issues found for plaintiff & defen- 

dant.] — In an action on the case containing several 
counts m the declaration some issues vere found 
for idtf. some for deft, x— Held : the ma.st.er in 
taxing the costs was correct in deducting the 
costs of deft.’s issues from jdtf.’s costs, tV; the hen 
of pltf.’s attorney was only upon the balance 
coming to xdtf.— Eades i’.'^Everatt (1835), 3 
Dowl. 087 ; 4 L. .T. Ex. 221, 

AnnoinUon : — Reid. CrowtUor r. Elwc'U (1838), 0 Dowl. 

G97. 

3191. .] — By an arbitrator’s award in 

an action pltf. was order'd to jiay a smn of money 
to deft., deft, was order'd to jiay pltf. a i)art 
of his costs when taxed : — Held : deft, was entitled 
to have the dc'bt set off against, the taxed costs, 
^ the right of set-off in such a cas(^ was not inter- 
fered witli by the ordinary soh'.’s lieu for costs. 
— PRrN<;LE V. CiLOAG (1879), 10 (’ll. 1). <57(5; 48 
Ju J. Ch. 380 ; 40 1.. T. 512 ; 27 W. U. 571. 

Annotations • — Consd. HumiUi, Wildt' r. Walford (188.3), 

.02 L. .T. Ch. , Edwards r. Dope (1885). 111.) B. D. 

922 : Puddpphatt c. Leith (No. 2), IDiKiJ 2 Ch. 1G8. 

H. Separate Proceedings. 

See. now, K. S. (J., Ord. 05, r. 14. 

3192. Discretion of court,] — The ct. upon an 
aiiplication to set-off cross xudguumts in distinct 
aedions is entitled, notwithstanding It. 8. C., 
Ord. 05, r. 14, to order that the set-off shall bo 
subji'ct, to the lien foi* costs of the solr. of the 
oi>posite party, for assuming that it. 8. C., Ord, 05, 
r. i4,api)lie.s to a set-off in distinct act ions, it leaves 
the ct. a discretion to allow the set-off, either 
subject to or notwithstanding the solr.’s hen, & 
if it has no apidication the ct. has the same dis- 
crt'tion by the practice iirovious to Reg. Hil. 
Term, 1853, r. 03, wliich, since the repeal of that 
rule by the neiv rules, is revived. — Edavard.s v. 
Hope ‘(1885), 14 (^. B. 1). 922; 54 L. J. (^. B. 
379 ; 53 L. T. 09 ; 33 W. R. 072, 0. A. 

AnnoUdUms •— PoUd. Blakey v. Latham (1880), 41 Ch. D. 

518. Apld. Hassell v. Stanley, [189G] 1 Ch. 007. Distd. 

Goodfellow V. Gray, 11899] 2 Q. B. 498. Consd. Bold r. 


Clipper, tl915]2K.B.147. Ezpld. & Diitd. Puddophatt 
V Loith (No. 2), flOlG] 2 Ch. 108. Refd. I^e Baasett, 
IiJr p. Lewis (1895), 05 L, J. Q. B, 144 ; David r. Koes, 
11004] 2 K. B. 435. 

3193. .] — Pltf. in a patent action brought 

a separate trade]mark action against same deft. 
An appeal by jiltf. from the judgment in the patent 
action was ^smissed with costs. Under an order 
in the trade mark action, certain costs in that 
action were ordered to bo paid by deft, to pltf. 
Deft, in the patent action having issued execution 
for the costs of the aiipeal in that action, pltf. 
paid the same to the sheriff under protest. Pltf. 
in that action then moved, under R. 8. 0., Ord. 05, 
r. 14, that, notwitlistanding a lien claimed by 
doft.’s solr. on the costs ordered to be paid by 
him, idtf. on the appeal, he miglit std. off against 
those costs the costs ordered to be paid to him in 
the trade mark action, as well as certain costs in 
the patent action w’hich, prior to the niipeal in 
that action, had been ordered to be jiaid to him by 
deft . : — Held : R. 8. 0,, Ord. 05, r. 14, apxdied only 
to the costs in tlie same aclion, & not to costs in 
different actions ; & accordingly, pUf.’s right to 
set off his costs in the trade niaik action against 
the appeal costs in the iiatiuit action was inter- 
ceph'd by the solr.’s hen ; but his right of set off 
as to the costs in the jiatcnt action only W'as not 
so intercepted. — B lakey c. Lathajvi (1889), 41 
Ch. D. 618; 00 I.. T. (]24 ; 37 W. R. 509. 

Annotations : — Apld. IlabRcll V. Staiilo, [189G] 1 Gh G07. 
Consd. GoodfolJow V. Gmy, [1899] 2 l). B. 4i).S. Apld. 
Bako V. French (1907), 7G L. J. (Mi. 290. Consd. l.’cid 
r. Gupper, [1915] 2 K. B. 147. N.F. I’udilepliatt v. Tjolth 
(No. 2), [iOlCl 2 Ch, 168. Refd. he BnascK,, J'A p. J.ic\vis 
(1895), G5 L. J. Q. B. 144 ; David r. Lcos, 11901] 2 K. B. 
435, 

3194>. -.]- -Tlie ct. when exercising common 

law jurisdiction, has, apart from any R. 8. C., a 
discretionary power, which w'as formerly posses.sed 
by the superior cts. of common hxAV, to s(*t off 
against one anot her judgments for costs in sejiarate 
independent actions. 

At the trial for an action for assault jiltf. 
obtained a V(*rdiet against deft. In a previous 
action brought by same pltf. against same di'ft. 
& Ills wifi' for slander, judgment had been entered 
for defts. witli costs. .Judgment was direct f*d to 
be ent/cred in the assault action in nccordance 
w'ith the venlict, Avith costs, on ajiplication of 
deft, the judge ordered that defts.’ costs in the 
.slander action .should bi' set off against pltf.’s 
costs in the assault act ion : — Held : the judge 
had a discretion to order the set off of costs, uot- 
Avithstandmg jdtf.’s solr.’s lien, & he had rightly 
exercised his discretion.- Reid v. Citppeb, [1915] 
2 K. H. 117 ; 81 L. J. Iv B. 573 ; 112 L. T. 573 ; 
31 T. L. K. 103 ; 59 8ol. Jo. 144, 0. A. 

Hano/ffOon.'? -Folld. Ptuldephath v. Leith (No. 2). [191G] 
2 (Ml. 108. Consd. Knight r. Knight, [1925] Cii. 835. 

3195. .] — Primd facie the ct. ought not, 

oAving to the existence, of a solr.'s lion, to refuse a 
set-off, if as bf'tween tho parties to the action it 
would bo fair & just to allow it, & if no fraud or 
imposition has been practiced on the solr. by 
collusion between them. 

Pltf. brought an action in the Ch. Div. for an 
injunction to restrain deft, from voting otherwise 
than in accordance with pltf.’s direction in resiiect 
of certain shares which had been transferred to 
him by pltf. by way of mtgo. to secure the repay- 
ment of a loan, eSc obtained an order Avith costs. 
Deft, had preAuously brought an action in the 


519 BnriAi. IMrviciPAi.iTY (No. 2) 
(AlU.), [19191 1 AV. AV. B. 282; 44 
D. L. B. 375.— CAN. 

n. Jvrisdrction of referee to 

displace lien in administration pro- 


ccedinffs .] — Belt. v. Wiught (1895), 
24 8. C. B. 666.— CAN. 

PART VIII. SECT. 3, SUB-SECT. 6.— B. 
31921. Discrehun of court.] — Moi.- 


soxs Bank v. Cooper (1899), 18 P. B. 

396.— CAN. 

8192 11. ,] — Young r. Mead, 

[1917] 2 L n. 258.— IR. 
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K. B. Biv. for payment by pltf. of the arrears of 
interest then duo on the loan & recovered judg- 
ment with costs. On an application by deft, in 
the Chancery action that he might be at liberty 
to set off the costs ordered to be paid by him to 
pltf. against the sum ordered to be paid by pltf. 
to him in the K. B. action: — Held: (1) the ct. 
had a discretion to allow a set-off ; (2) having 
regard to the fact that pltf.’s claim in the Chancery 
action might have been raised by counterclaim in 
the K. B. action, in which case a set-off would 
have been a matter of course, the ct. ought to 
allow the set-off notwithstanding pltf.’s solr.’s 
lien. — ruDDEPHATT V. Leith (No. 2), [191(5J 2 
Ch. 168 85 L. J. Ch. 543 ; 114 L. T. 1159 ; 00 

Sol. Jo. 508. 

Anvotaiion : — As to (2) Cousd. Knight v. Knight, [192.')] Ch. 
s:35. 

3196. High Court & county court proceed- 
ings.] — Costs in the High Ct. cannot be set 
oil against costs obtained in the county ct. although 
the proceedings are between the same parties. 
K. S. C., Old. 05, r. 14, does not apply to costs 
in indept'ndent proceedings. — H assell v. Stanley, 
1189(>1 1 Ch. 007 ; 05 L. J. Ch. 494 ; 74 L. T. 375 ; 
44 W. B. 405 ; 40 Sol. Jo. 350. 

A7inolohons — Consd. David r. Hoes, [1904] 2 K. B. 49.'). 
Expld. ileid i'. Cupper, ll9L'j] 2 K. B. 14 7. 

3197. Whether solicitor’s lien defeated.] — If 

A. recover against C. & C. recover against A. & 

B. the ct. will permit C. on motion to sot off the 
damages which ho has recovered against those 
oi)taiiK'(l by A. on his undertaking that the bill 
of A.’s attorney in the first action siiall be satisfied, 
ho having a lien on the .ludgmont iur his costs. — 
Mitchell v. Oldfield (1791), 4 Term Uep. 123 ; 
lUO E. R. 921t. 

Aunololioris ; — Apld. Handle r. Fuller (1795), G Term Hep. 
J.5b. Expld. Howell r. Harding (1807), S Eubt, 362. 
Mentd. Doe u. Darimiu (1802). 3 East, 149. 

3198. .] — Where tliero are costs in eciuity 

A at law’ due trom the opposite parties, tlie ct. will 
not set of! tlie costs at- law’ against tiioso in equity, 
il the solr. in equity elainis his lien on the latter.- - 
Smith r. Bkocklesby (1792), 1 Anst. 61 ; 145 

E. R. 800. 

Aimotulion : — Consd. Lane r. Pearce (1823), 12 Pi’ice, 742. 

3199. .] — Mdhland a Hammersley v. 

Lasuley (179 J), 2 Ily. Bl. 4 11, n. ; 126 E. R. 638. 

3200. .] — Cabbit V. Cjiaytor (1793), 1 

Anst. 279 ; 145 E. K. 872. 

Annotation .-—Reid. Ijano v. Pearce (1823), 12 Price, 742. 

3201. .] — The ct. will allotv the costs 

recovered hy A. against B. in one action to be set 
off A deducted from the damages A costs recovered 
by B. against A., C. A E. in another action, not- 
W’ltiistandmg tlio aHorney of B. swears that lie 
believes B. to bo insolvent, A tiiat tiiere is no fund 
out of which the attorney’s costs can bo paid, but 
the damages A costs so recovei-ed by B. — Dennie 
V, Ellio'it (1795), 2 Hy. Bl. 587 ; 126 E. R. 719. 

3202. .] — The iicn of pltf.’s attorney upon 

the debt A costs recoverer] m the cause must be 
satisfied before deft, is entitled to set off the costs 
recovered by him in another cause against pltf.. 


upon a summary application to the ct. — R andle 
V. Fuller (1795), 6 Term Rep. 450 ; 101 E. R. 
646. 

Annotations: — Distd. Howoll r. Heirdlng (1807), 8 East, 
3G2 ; Taylor r. Cook (1830), Yon, 201. 

3203. .] — The lien of pltf.’s attorney upon 

the debt & costs recovered in the cause after 
affirmancG upon wiit of error, must be satisfied 
before detts. are entitled to set them off against a 
judgment recovered by them in another cause 
against pltf. ; A costs in error are costs in the cause. 
— Middleton v. Hill (1813), 1 M. A S. 240 ; 105 
E. R. 90. 

AntMtahons : — Apld. Stephens r. Weston (1821), 3 B. & C. 
535. Refd. Boll V. Faulkner (1848), 2 Do G. & Sm. 772. 

3204. .] — ’I’he ct. will not direct the costs of 

a suit & of an action between the same parties to 
be set off against each other. — Wright v. Mudib 
( 1823), 1 Sim. A St. 266 ; 1 L. J. O. S. Ch. 136 ; 57 
E. R. 107. 

Annotations : — Apld. Bake r. French, [1907] 1 Ch. 428. 
Consd. Pnddepnatt v. Leith (No, 2), [1916] 2 Ch. 168. 
Refd. Re Adams, Kx p. Griffin (1880), 14 Ch. D. 37. 

3205. .] — A bill in equity was dismissed 

with costs, A jiltf. brought an action for ttie same 
cause, A recovered a verdict. Tlie costs in equity 
may be. set off against the judgment, subject to the 
lien of the attorney. — H arrison v. Bainbridge 
( 1824), 2 B. A C. 800 ; 4 Dow. A Ry. K. B. 363 ; 
2 L. .1. O. S. K. B. 171 ; 107 E. R. 680. 

Annotations : — Expld. Stephens v. Weston (1824), 3 B. C. 
535. Apld. Webber v.iNicholas (1820), 5 L. J. 0. S. C. 1’. 

19. 

3206. ,] — Wlicre an action is brought for a 

simple contract debt, which is not denied, the ct,, 
on motion, w’lll set off a judgment obtained by 
deft, against pltf. in that action ; subject to the 
lien of the attorney in the judgment for his costs. — 
Russell v. May (1828), 7 L. ,7. O. S. K. B. 88. 

3207. .] — No set-off of judgments will he 

allowM'd, even tliough they arise out of the same 
award, without satisfying the aHorney’s lien. — • 
Domett v. Helyer, Helyer v. Domett (1834), 
2 Dowl. 540. 

Annotation : — Consd. Little r. Philpotts (1802), 2 B. & S. 
383. 

3208. .] — A., in an action, became entitled 

to receive costs fiom B., A, in a suit respecting the 
same matters, he became liable to pay costs to 
B. A., being unable to obtain payment, asked by 
lietition tliat the costs miglit be set oft, but the 
application was refused. 

I must refuse the prayer of this petition. . . . 
I could not grant it without interfering with the 
solr.’s lien (Romilly, M.R.). — Collett v. Preston 
(1852), 15 Beav. 4.58 ; 51 E. R. 615. 

Annotations .'—Consd. Throckmorton i\ Crowley (1806), 
i,. U. 3 Eq. 196. Distd. Hoburts v. Bucc (1878), 8 Ch. D. 
198. Apld. Rc Hairalil, Wildo v. WaKord (1883), 52 
L. .1. Ch. 435. 

3209. .] — An attorney conducting a cause 

for pltf., thougli not (lie attoiney on the record, 
after verdict, but before judgment, bond fide 
purchased from his client the benefit of his verdict, 
A gave notice of this to deft. Afterwards same 
pltf. became nonsuited in another action a.gain.st 


3197 i. Whether solicitor’s hen de 
jeated .] — When tho ct. allows oik 
judgiPGiit to ho Bot, off tt{?aiuBt another 
It mnst ho subject to the att(jrncy’i 
lien Rcncially, & not merely to th< 
extent of tho taxed coHts In the parti 
cular snlt. — H ookrs v. Lkddkn (18421 
2 Kerr, .59.— CAN. 

, 31?7n. .] — Hickd V. Sjud 

(J853), 1 J’. H. 321.— CAN. 

3197 ill. . ] — Where jiidRinent wa 

^■yen for p.ayment hy pltf. to the In 
Holvcnt deft, of tlio coBts of the action 
cc deft.’s holrs. were by an order o 
ct, deelajod to have a lion upon suel 


judirmont, & to have the solo rl^ht to 
control tho jndffmout & execution to 
tho extent of their cohI-s betwecnisolr. 
&. client, 8c pltf. boeamo entitled 
against deft, to cost« of garnishing 
proeoedings upon the judgment, begun 
before the lien was deelai‘e<l : — Held : 
Hulo 120.') did not a]tply to enable a 
set-off of the costs to he made.- - 
CUAKKK r. CUKIUHTON (1890), 14 P. H. 
lOU.— CAN. 

3197 iv. .] — Scmble: when costs 

In a particular suit are payable to & by 
dlll'oront parties to it there may ho a 
set off, 8c no question of the solr.’s hen 


will bo entertained to i)rovont it. — 
Thompson v. Didion (1891), 10 Man. 
L. H. 301.— CAN. 

3197 V. -.] — There eau he no set- 

off of damages or costs between the 
same parties in dllfcrent actions, to 
tho prcjudleo of tho solr.’s hen ; that 
Is tho effect of Hulo 120.5 . — Tukn'kk 
V. Dkkw (1897), 17 P. H. 4 75.— CAN. 

3197 vi. .]— iViwtd facte a set-off 

of the costs of tw’o actions should not 
bo refused owing f-o a solr.’s lien for 
costs If as between tho parties them- 
selves It w'ould bo just to allow it U. 
If no fraud or Imposition has been 
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Sect. 3. — Common law lien on property recovered or 
preserved: Svb-aect. 5, B.; sub-sect. 6, .4.] 

same defts. A rule havii^ been obtained to set 
off the one judgment against the other : — Held : 
the set-off was subject not only to the lien for costs, 
but to any equitable rights acquired in the judg- 
ment. — Simpson v. Lamii (1857), 7 E. & B. 84 ; 26 
L. J. Q. B. 121 ; 28 L. T. O. S. 245 ; 3 Jur. N. S. 
4)2 ; 5 W. li. 227 ; 119 E. B. 1179. 

.Annotations ; — Hentd. Smith v. Solvvyn (1857), 5 W. R. 
682 : Knight v. Bowycr (1858), 2 De G. & J. 421 ; Ander- 
son V. RadcUffe (1860), E. B. & E. 806 ; HUton v. Woods 
(1867), L. R. 4 Eq. 462 ; Davis r. Freethy (1890), 24 
Q. B. D. 619 ; Pittman v. Prudential Deposit Bank 
(1896), 13 T. L. R. 110. 

3210. .] — Wliere pltf. is ordered to pay costs 

on interlocutory applications, which are partly 
in respect of matters in the suit itself, & partly in 
other suits, deft, has a right to set off those costs 
against costs which he is ordered to pay, where 
pltf. is alone the applying party ; but whore ho 
is not, but others join with him as to their interests, 
there is no such right of set-off. — .Ienner v. 
Morris, Webster v. Jenner (1863), 2 New Bep. 
479 ; 11 W. B. 943. 

8211. .] — A. having olitainod a verdict 

against B. & co., his bankers, for the amount of his 
cash balance & nominal damages for dishonouring 
his cheque, & B. & co. having brought actions 
against' A. upon bills of exchange to a larger amount 
which they had discounted for him, the judge 
stayed the execution in A.’s action until the fifth 
day of the following term. B. & co.’s actions m 
the meantime ripened into judgments. The ct. 
alloM'ed the judgments t-o be set off against each 
other, subject to the lien, if any, of A.’s attorney, 
notwithstanding A. had in the meantime become 
bkpt., & thus the interests of thii’d parties had 
intervened. — Aliaance Bank op London & 
Liverpool, Ltd. v. Holford, IIolfori) v. Alli- 
ance Bank op London & Liverpool, Ltd. 
(1864), 16 C. B. N. S. 460 : 143 E. B. 1207. 

3212. .] — An adjudication in bkpoy. ob- 
tained by D. against C. was set aside, & D. was 
order to pay 0. his costs, for which, if not paid 
when taxed, (J. was bi be at liberty to issue, execu- 
tion. D. then e;xecuted an assigmnent to trustees 
for his creditors in the form of Bankruptcy Act, 
1861 (c. 134), Sched. I). The costs were after- 
wards taxed. C. at the date of tlie deed owed 1>. 
a sum exceeding the amount of the taxed costs. 
If 0., wlio had not acceded to the deed, was 
reckoned as a credit/or of I), for the amount of 
taxed costs, the deed was not assented to by the 
requisite rnajoiity of creditors. C.’s solr. had not 
been jiaid lus bill of costs in the bkpey. proceedings, 

claimed his lien on the costs iiayable by 1). : — 
Held : O.’s solr. was entitled to a lien on the costs 
ordered to be paid by C. to D., A therefore the debt 
due from (\ to D. could not be set off against 
them. — lie Davies, Ex p. Cleland (1867), 2 Ch. 
App. 808 ; 36 L. J. Bey. 45 ; 17 L. T. 1S7 ; )5 
W. B. 1160, L. J. 

Annotations: — Distd. Mercer r. Graves (1872), L. R. 7 
Q. B. 499. Consd. Hobart r. Bm'‘e (1878), 8 t’h. D. 1-98. 
Refd. Wilde I). Wttlford (1883), 31 W. H. 518 ; Rt City 
Life Assco., Grondfleld’s Case, Stepbenson’s Case, [19261 
Ch. 191. 

3213. .] — Declaration on oj-ders liaving the 


force of judgments of nonsuit, in suits which deft, 
had brought against pltf. In Ireland. Plea of 
set off on judgments recovered by deft, against 
pltf. in Ireland. Replication on equitable grounds, 
that deft, ought not to be allowed to set off against 
pltf.’s claim the amount mentioned in the plea, 
because pltf. retained one C. as his attorney to 
conduct his defence in the suit's in the declaration 
mentioned, & jiltf. owes him the full amount of the 
costs, & C. has a lien upon the orders, & the 
amounts are therefore due from deft, to pltf. as 
trustee for C.. & pltf. sues as such trusts. On 
demurrer : — Held : the replication was bad, for 
the fact, that an attorney had obtained a judgment 
for a client, & that costs were due to the attorney, 
did not raise the relation of trustee & cestui que 
trust Ijetwecn the client & the attorney with respect 
to the proceeds of such judgment ; & the so-called 
lien of the attorney was merely a claim to the 
protection of the ct. as to his costs when the 
equitable interference of the ct, is asked for the 
purpose of setting off one judgment against 
another. — Mercer v. Graves (1872), L. B. 7 
Q. B. 499 ; 41 L. J. Q. B. 212 ; 26 L. T. 551 ; 
20 W. B. 605. 

Annotations : — Expld. Hobart r. Bui-o (1878), 8 Cb. D. 198. 

Consd. Ilelron r. Hobson (1878), 47 L, J. Cb. 574 ; Blakey 

V. Latham (1889), 41 Ch. J>. 518 ; North v, Stewart 

(1890), 15 App. CaH. 452. Refd. /te Knight. Knljfht r. 

Gardner, [1892] 2 Ch. 368 ; Puddepbatt v. Leith (No. 2), 

[1916] 2 Ch. 168. 

3214. .] — A i>artncrsliip suit having been 

compromised upon the terms {inicr alia) of pltf. 
taking the assets, & covenanting to pay thereout 
& to the extent thereof the costs of the suit, etc., 
A; deft, covenanting, as soon as the above liabilities 
had bet'll discharged, to pay in a certain event a 
sum of money to pltf. ; by an order in the suit 
the compromise was confirmed, & pltf. was ordered 
to pay the costs as covenanted out of assets to be 
received by him. An account was afterwards 
settled between the parlies, which showed assets 
in excess of liabilities including the costs ; but 
pllf., afterwards alleging that the moneys had 
becctine payable under deft.’s covenant, claimed to 
.set them off against deft.'s costs. Upon an 
axiplicalion by deft. his solr. for an order for 
payment of bis costs : — Held : apart from other 
considerations, the solr. intervemng had such a 
lien on deft.’s costs payable under the order as 
pricludi'd the set off. — Heiron v. Hobson (1878), 
47 J.. J. Ch. 574. 

3215. .] — Beid V. Cuj'PER, No. 3191, ante. 

3216. Actions consolidated.] — The pro- 

visions, as to set-off of costs of K. S. C., Ord. 65, 
rr. 14, 27, (21), have no application to costs in 
independent proceedings ; & notwithstanding the 
consolidation order, the costs are in independent 
proceedings ; as under the practice before those 
rules there could be no sot-otT in independent pro- 
ceedings otherwise than subject to the solr.’s lien 
for costs. — Bake v. French, [1907] 1 Ch. 428 ; 
76 L. J. Ch. 299 ; 96 L. T. 496 ; 51 Sol. Jo. 320. 

Arinotalions ; — Consd. Held v. Cupper, [1915] 2 K. B. 147. 

K.F. Puddepbatt v. Leith (No. 2), [1916] 2 Cb. 168. 

3217. Solicitor allowing client to set up 

debt Independently of Hen.] — Scott v. Peak Hili, 
Goldfields, Ltd. (1908), Times, Nov. 16, C. A. 


E ractified xipou the Holr. by coUuhioii 
elwecn them, TWh prbiciple was 
applied where it did not appear that 
the solr. coulil not recover bis costs 
from his client. — U nion Bank oi** 
Canada v. Bau.ard, [19191 3 W. W. H. 
988 , 49 D. L. H. 640.— CAN. 

3197 vil. .] — Where on an apjili- 

(tatlou by defts. that satisfaction of a 
decree obtained Otfulnst them by pltf. 


should he catered by settlng-off a 
dccive upon an awai'd in their favour 
OKoinst pltf., it apijcared that a pro- 
Inbltory order had been made against 
l)ltf. In execution of a doeree obtained 
by a third party. Sc the attorney for 
pltf. clalined a lien tor costs on suoli 
decree: — Held: clefts.’ application to 
set-off was proper, but that this was 
not a case In which the ot. ought to 
hold that the solr.’s lion intercepts the 


set-olf clahuod. — Buuukndka Natu 
Bhosk V. Bassoon & Co, (1916), I. L. R. 
43 Calc. 932.— IND. 

8197 vlii .] — .Johnston r. Mao- 

Kenzik, [1911] 2 I. R. 118.— IR. 

o. Cross-actions at law *1' 

equity.] — Webb v. Mo Arthur (1872), 
4 Ch. Ch. 03.— CAN. 

p. Whether counterclaim to he treated 
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Claim in second action ralseable by 
coimterclalm.] — P uddephatt v. Leith (No. 2), 
No. 3195, ante. 

3219. Practice in county court.] — By 

County Coui’ts Act, 1888 (c. 43), s. 160, “ if there 
shall be cross- judgments between the parties 
execution shall be taken out by that part only who 
shall have obtained judgment for the larger sum, 
& for so much only as shall remain after deducting 
the smaller sum, & satisfaction for the remainder 
shall be entered, as well as satisfaction on the 
judgment for the smaller sum ; & if both sums shall 
be equal, satisfaction shall be enteied upon both 
judgments ” : — Held : this sect, applied where 
there were cross- judgments in separate actions, 
& not merely where there were cross-judgments 
upon claim & counterclaim in the same action ; 
also it applied where the party against whom 
judgment had been obtained for the larger sum 
hatl paid that sum into ct. so that no execution was 
takcm out ; also that the party against whom 
judgment had been obtained for the larger sum 
was entitled to have deducted from the sum paid 
into ct. the smaller sum for w'liich he had obtained 
judgment, & the balance only between the larger 
& smaller sums should be paid out to the party 
who had obtained judgment for the larger sum, 
notwithstanding that the solr. for the party who 
liad obtained judgment for the larger sum claimed 
a hen for his costs ivhich exceeded in amount the 
sum paid into ct. — Ward v. Haddrilx., [1904] 1 
K. B. 399 ; 73 L. J. K. B. 277 ; 90 L. T. 232 ; 
52 W. B. 398 ; 48 Sol. Jo. 240, D. C. 

Reference by court to arbitrator.] — See Arbi- 
tration, Vol. II., 11 . 012, Nos. 2430-2133. 


Sub-sect. 0. — Avaiuabiuty against Third 

1*ART1EB. 

A. In General. 

3220. Solicitor’s right no greater than client’s.] — 

An attorney has only such a lien on the costs as is 
subject to the equitable claims of the parties in tlie 
cause. — SUHOOLE v. Noble (1788), 1 iiy. Bl. 23 ; 
120 E. II. 15. 

Annotations: — Consd. Nunez r. ModlffUaul (1789), 1 Hy. 
Bl. 917. Folld. Denuie 7-. Elliott (1795), 9 Hy. HI. 588 : 
Gooryo V. El8|on (189.5), 1 Biiig. N. C. 519. Reid. Uolroyu 
V. Breai'C (1820). 1 B. it AkI. 4o. 

3221. .] — The order, estoblisliing the solr.’s 

lien for costs upon the fund of assets, appropriated 
to the client, subject to securing a debt, from him, 
& testator as his surety, & afterwards paid by the 
estate of the latter, w'as reversed ; as being incon- 
sistent with the decrees. In equity the costs are 
arranged according to the equities of the parties ; 
«& the solr.’a lien is only upon the balance under 
that arrangement. — Tayi.or v. Porbam, Monke 
V. Taylor (1808), 15 Ves. 72 ; 33 E. II. 682. 
Annotainms . — Apld. Lane r. Pearco (1823), 12 Price, 742. 

Expld. Wriffht V. Mudie (1823), 1 Him. & .St, 2GG. Consd. 
lie .Tones & BokertH (1905), 74 L. J. (di. 458. Retd. 
AiJtfcll 71 , Davis (1839), 4 My. & Or. 3C>() ; I’uddeohatt 
7’. Leltli (No. 2), 11916] 2 Dh. 168. Mentd. lie Bradford, 
Tliursby, Bradford & Earish (1883), 18 L, T. 765. 

3222. .] — The rights between party & 

party ai’O paramount to the rights between one 
of the parties & his attorney. Therefore where 

ers separate action — To jnrotect solicitor’s 
lien.] — C’anadian I'AoiFio Ry. Co. v. 

UliANT (1885), 11 p. R. 208.— CAN. 

<!• .] — Where pltf. oh- 

teliis judgment for pui-t of his claim 
with costs, except, the costs of rerlain 
Issues upon which deft, succeeds, the 
(^ste of wliich ai-e given to deft., & 
deft, obtains Judgment for part of his 
countcrclaliu with costs except the 


one party owing rent, had obtained a verdict on 
a variance, & had become insolvent, the ct. per- 
mitted the avowant to amend & to pay the costs 
of the former trial into ct. as a fund for payment 
of his rent, in derogation of pltf.’s attorney’s lien. 
— Brown v. Sayce (1812), 4 Taunt. 320 ; 128 
E. R. 353. 

Annotations : — CohSd. Lomas r. MoUor (1820), 5 Moore, 

C. 1*. 95. Mentd. Phllpott v. Dobbinson (1829), G Bing. 

104 ; Robson 7'. FaUowos (1837), 4 Scott, 43. 

3223. .1 — Where a plif, brought two actions, 

trespass & detinue, arising out of the same trans- 
action, for trifling causes, & obtained a verdict of 
408. in one, & a verdict was formd for deft, in the 
other, the ct., upon motion on the part of deft., 
founded on allidavits stating tJie object, nature, 
Ac result of tlie actions & facts impcaching pltf., 
& that she was not to be found, ordered that the 
costs incurred by deft, in the action w herein ho was 
successful, should be set off against those of the 
suit in which he had failed ; Ac that notwith- 
standing the objection of pltf.’s attorney, who 
objected to it lus claim for costs Ac liis general 
lion : — Held : the attorney’s lien was only on tlic 
balance, subject to the equitable rights of the 
parties iiiter se. — Lane v. Bearue (1823), 12 
Price, 742 ; 147 E. 11. 8G3. 

3224. .] — Where deft, is entitled, as against 

pltf., to be relieved from a verdict obtained against 
him, the ct. will not abstain from interfering on 
tlie ground of the lien of the pltf.’s attorney upon 
the verdict for his costs. — 8ymon8 v. Blake 
(1835), 2 Cr. M. Ac II. 410 ; 1 Gale, 182 ; 5 Tyr. 
840 ; 4 L. J. Ex. 2.5!) ; 150 E. II. 179 ; snb nom. 
Simons v. Biake, 4 Dowl. 2(53. 

3225. .]“ThG lien of solrs. cannot interfere 

with the equities between the parties. The 
execution of a writ of attachment for costs, does 
not deprive the party issuing it, of any lien, or 
right of set-off he may possess for the iiayment 
of such coats. 

A sum was found duo from pltf. to deft. ; &, 
on the other hand, deft, was ordered to pay the 
costs of suit; — Held: the lien of deft.’s solr., for 
liis costs, extended only to the ultimate balance 
due froiu pltf., after deducting the costs payable 
to him by deft. — Bawtrke v. Watson (1838), 2 
Keen, 713 ; 7 L. J. Ch. 183 ; 48 E. R. 804. 

Annotations Cattell v. Simems (1843), 6 Beav. 304 ; 

Lloyd V. Mason (1815), 4 Hare, 132. 

3226. .] —Francis v. Francis, No. 3012, 

ante. 

3227. — The general principle that an 
official liquidator can retain no part of the eo.’s 
e.state without an order of the ct., applies equally 
to the lien of his solrs. for costs on the co.’s money 
recovered by his exertions. Such moneys must, 
in the first instance, be paid into ct . — Ee Union 
Cement Ac Bru k Co., Ltd. (1872), 26 L. T. 240 ; 
20 W. R. 361. 

3228. .] — Where a person, at the time of 

an order being made for the p7iymont of his costs 
by trustees on a petition in the matter of a trust, 
is indebted to the trust estate, although, the 
amoimt is not then ascertained, he cannot get 
any of such costs until he has paid the amount 
due from him to the trust, & the trustees, there- 
fore, can set off the costs payable by them against 


costs of certaia issues upon which pltf. 
succeeds, the costs of which are given 
to pltf., the couutorclaiiu is not to bo 
regarded as a sopurato action so os to 
give pltf.’s solr. a lion for costs upon 
the amount recovered for his client 
BO ns to defeat deft.'s light to a set-off. 

LKKJ’EHANeE V. MOLLOT (1916), 34 

W. L. R. 212; 10 W. \V. R. 292.— 
CAN. 


PART VIII. SECT. 3, SUB-SECT. 6.— A. 

3220 i. Solicitor’s riaht no grealer than 
clieni’s .] — A solr.’s lien for costs in a 
suit is subordinate, & to be postponed 
to tlie equities between the parties. 
— Gwynn 71 . Kitovs (1845), 7 I. Eq. R. 
274.— IR. 

3220 ii. Tawsev. Rigq(1904), 

6 F. (Ct. of Sess.) 644 : 41 8c. L. R. 
391 : 11 8. L. T. 748.— SCOT. 
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Sect. li. — Common law hen on 2 >ropcriy recovered or 
preserved : Sub-sect. 6, A. & B. : sub-scct. 7.] 

the amount due from him. His solr. cannot be 
in a better i)ositjon than l»e is himself. Secus : 
ns to the costs of the tiaistees incurred in recover- 
ing such amount.— IT arbald, Wilde Wal- 
FORD (1881), 53 L. .T. Ch. fi05 ; 51 L. T. 411, C. A. 

Jmiohihons : — Consd. Blakey v. Lntham (1889), 41 Ch. D. 

.')18. Refd. Bake v. French, [19071 1 Ch. 428 ; l*uddo- 

j.hatt r. Leith (No. 2) (1910), H.'j L. J. Ch. 543. 

3229. .] — The acccplms of a bill of ex- 

change, foi- wiiosc accommodation it was di“awn, 
handed it to the drawer with instructions to him 
to get it dLscounted. Tlio drawer indorsed it in 
blank, & handed it to L., asking liim to get it 
discounted. Ij. claimed to keep it, & the drawer 
thereui)on sued him for detention of the bill. 
In tl)i.s action the drawer obtained judgment, & 
the bill, which by this time was overdue, was 
handed over by L. to the drawer’s .solrs. The 
soIj- 8. knew of the circumstances under w'liich the 
bill had been drawn. They I'etairied possession 
of the document, over wdiich they claimed a lien 
in respect of their bill of costs in the at-tion by the 
drawer against L. Afteiwards tlu*y brougld- an 
action uiion tlu> bill against tiie accei)tors, claim- 
ing so much as w'ould satisfy their hen: — Held: 
the solrs. liad no right of action against tlic 
accept ors.— K edfebn A iSoa's Rosenthal 
Bkotheils (]()()2), «(i L. T. 855 ; IS T. L. It. 718, 
0. A. 

3230. Rights against sheriff— Releasing debtor 
by order of creditor.] — ritf.’s attorney directed 
the sheriff's ol'licer, wdio had arrested deft., not to 
let liini go at large; ivithoiit an express consent 
from liim, the attorney, as lie had a lien for his 
costs. Tlie sheriff’s officer did, by the authority 
of pltf. in lh(‘ actum, but w'lthout that of the 
attorney, let deft, go at large : — Held ; the sheriff 
was not liable to the attoimey for his co.sts. — 
JMabtin V. Fuanc’Is (1813), 2 Jt. A Aid. 402 ; 100 
E. K. 413. 

Avnotation ~ Consd. JMurr r. .Sjnilli (1S21), 4 B. & Aid. ICO. 

3231. Effect of statutes of limitation.! — St.at. 
Limitations bars the remedy only, not the ^lebt, 
A, therelore, where an attorney for u pltf. had 
obtained judgment, A delt. was afterwards dis- 
charged under Debtor’s Imprisonment Act, 1758 
(c. 28), but at a subsis^uent period a /a. issikmI 
against his goods, upon whicli the slienlT li'vied 
tlio damages A cost.s ; it wa.s held, that, the attor- 
ney, though he liad taken no step in the cause, 
or to i-eeoA er the amount of his bill of co.sts, within 
MX yoai's, had still a hen on the judgment for his 
bill of costs, A the ct. directed the sheriff to pay 
him lh(‘ amount out of the proceeds of the goods. 
— ]Tiuoins r. Scott (1831), 2 J3. & Ad. 413; U 
J.. J. O. S. K. B. 2(52 ; 109 E. II. 1190. 

ions Reid. Smith r. Betty, [1903] 2 K. B. 317. 

Mentd. CourU'nay v. W ifliuinH (18 I J ), 3 Hurc, .539 ; DiurIo 

1 . Cop](cn, C’opiicn r. DhirIc, [189')] 1 Ch, 72G ; i(c Jdoyd, 

Llojd V. J.loyd, [19U3J 1 Ch. 385. 

B. Priorities. 

3232. Priority of solicitor — On death of client- - 
Against creditors.] — A solr. wdio is in di.shur.se lor 
his client has a right to bo jiaid out of a duty 
decreed to an administrator, A a lien u]ion it, 
b('foi'(‘ the bontl creditors of deceased ; nor can 


the administrator controvert this imle, by insisting 
on applying the assets in a course of administra- 
tion. — Turwin r. Gibson (1749), 3 Atk. 720 ; 20 
E. R. 1212, L. C. 

Annotutions : — Apld. Grlflln r. Ej les (1789), 1 Hy. Bl. 122. 

Reid. Gould V. Davis (1831), 1 Cr. & J. 415; Wild v. 

Simpson, [1919] 2 K. B. 544. 

3233. .] — A solr. had attached 

liis client for non-payment of costs, & had regis- 
tered the order for payment of the costs under 
Judgments Act, 1838 (c. 110), ss. 10, 18 : — Held: 
he had not thereby lost his hen for costs upon the 
fun(i recovered in the suit. 

A solr., notwithstanding the death of his client, 
retains his lien for costs upon the fund recovered, 
& is not driven to come in as a general creditor 
on the estate of his client. — Li.oyd Mascin (1845), 
4 Uare, 182 ; 14 L. J. Ch. 257 ; 9 Jur. 772 ; 07 
E. R 590. 

A nnofaiions ; — Apld. O'Bnon r. Lewis (18(>3), 3 Do (J. J. 

8: Bm. GOG. Reid. Morgan t\ Taylor (1859), 5 C. B. N. S. 


3234. — .J — Deft, was taken in 
execution upon a ca. sa. at the suit of pltf., in 
June, 1841 ; in Aug. in the same year, pltf. left 
England, & was shortly afterwards seen at St. 
Petersburgh, but liad newer been heard of since. 
Upon an affidavit of these facts, A showing reason- 
able ground to induce them to believe that pltf. 
wms dead, isc allegmg that proper search had been 
made, & no trace of a will or gi*ant of administra- 
tion found ; the ct., in 1819, ordered cleft, to be 
di.schai'ged from custody, without regard to any 
sui>po.sed lion ot tJi(' attorney for costs, — C ami* 
V. PoTK (1819), 8 0. B. .375 ; 14 L. T. O. >S. 204 ; 
137 E. R. 554. 

AnnoUilum : — Refd. Cox r. Prilcliard (18.50), 15 Jur, 427. 

3235. Against heir.] — Solr. ijrose- 

cuting to a decree lias a hen on the estate recovered 
in the hands of the person recovering for Ins bill, 
but not m tin; liands of t he heir. (Jomrnittoo of 
lunatic has a hen on the lunatic’s estat.e : the solr. 
employed by t he committee declared to stand m 
his place, — B arnesley v. Powell (1750), Amb. 
102 ; 27 B. R. (53, L. C. 

A li notahon s — Dbtd. Rhuw V. Neale (IH.)8), G II. L. ('as. 

581. Refd. 40' Buttei, (.^heater e. Hollo (1853), 1 Do 

G M. eSc G. 798 ; L'e E, G., [1911] 1 Ch. 927. 

3236. Against garnlsher.] — (1) The general 

lien of an attorney on a judgment, for costs duo 
from his client, does not prevail over an attacli- 
ment under the garnishee clauses of C. L. P. Act, 
18.54 (c. 125). 

(2) Tlio hen, not a very correct expression in 
this instance, which an attorm^y has on a judg- 
ment obtained by his client, is merely a claim to 
the equitable inlerferimce of the L't. to have that 
judgment held as a security for Jus debt, — H ough 
V. Edwards (185(5), 1 II. & N. 171 ; 20 L. J. Ex. 
54 ; 2 Jur. N. S. 814 ; 150 E. R. 1104. 

Annotations : — As to (1) Expid. Cole r. Eley, [1891] 2 (^. B. 

180. LJcnerally, Refd. North r. Stewart (1890), 15 App. 

(.’aw. 152 ; Jtc Knight, Knight v. Gardner, [1802] 2 Ch. 

3G8. 

3237. .] — Symrson V. Prothero, No. 

3118, (tide. 

3238. .] -On non-payment ol certain 

sum.s due by way of almiony & costs, a writ of 
sequc.st ration issiu'd against resp.’s property, & 
an ordei’ w’as made on K. to jiay into ct. a sum 
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— B. 

3236 i. r r Unity of solicitor — Ayainst 
garnis/icr .] — Dmon Bank v. Stewvut 
dV Smith tc Briouam (1895), 3 Terr, 
L. B. 342.— CAN. 

3236 il. .]— A solr.'w Uon for 

(•o.st8 on u fund no(. in hia poHHeaaion 
or cuntiol tukea preeedenLO over a 


claim thereon under a 
Older. -Jte Foirr I’ranckh J^ui.r dv; 
I’ACEu Co. V. Tki.eorvm J*TG. Co., 
I’HILRIPl'S 6c .SOVBTll V. LONPON OU.VR- 
ANTiiii & Acuipknt Co., [1927] 4 
1). L. B. 77 ; [1927] 2 W. W. B. 570 , 
3G Man. L. B. 684.— CAN. 

r. Ayainsf ailaclunn aider.] 

—•An attorney’a lieu £or uowta aw 


between him dt hiw chonf., the judg- 
ment debtor, will not bo allowed to 
'^tand ill the way of an attachment. — 
B V. Bkvsov (1858), 2 1*. Jt. 350.— 

CAN. 

t. ] — Cock r. Bmss 

(18TG), 1 B. & C. 299.— CAN. 

a. — — ] - The lion of a 

solr. upon a voi'diet rceovered for hiw 
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of money awarded in an action in the Q. B. to 
be paid by K. to resp. On motion on behalf of 
petitioner to order such sum to be jiaid out in part 
satisfaction of her attorney’s taxed costs lier 
own alimony, the ct. refused to make such order, 
II. & F. resp.’s attorneys in the action in the 
Q. B., having satislied the ct., on allldavit, that 
tlicy had a lien for costs in that cause exceeding 
the sum so paid into ct. — Munt v. Hunt (lSfJ2), 
2 Sw. & Tr. COl ; 7 L. T. 438 ; ]«1 E. H. 1155 ; 
‘previous proceedings, 31 L. J. B. M. & A. 134. 

3239. .J — A proctor’s lien on a fund 

in ct. is not affected by a garnishee order, & he 
is entitled to be paid his costs in priority to the 
claim of the holdei* of the garnishee order. — 
The Jeff Davih (1807), L. R. 2 A. & E. 1 ; 17 
L. 3’. 151 ; 2 Mar. L. C. 555. 

A7innt<ltu>7K<1 — Apld. The Heinrich (1«72), L. 11, 3 A. K. 

rjO.'). Consd. Blrchall v. Puffin (187.'i), L. H. 10 O. P. 

307 ; The Jdviet.ta (1883). 8 P. I). 209. 

3240. .] — A judgment had been ob- 

tained in tliis ct. against delt. for a debt «fc costs. 
Certain judgment creditors of pltf.’s obtained a 
garmshee order against the amount. Deft, paid 
ovei- tlie amount for which the garnishee orders 
liad been obtain<‘d without having caused notice 
to be given to plif.’s solrs., A without having, 
before the order was finally made, apprised the 
judge from whom it had been obtained, of the 
existence of this lien. Pltf.’s solrs. having moved 
tor an order lor payment of tludr costs by deft. : 
— Held : pltf.’s solr. had a lien on the fund re- 
covered tiirongJi his evertions, though ho had 
made no application to this ct. under Solicitors 
Act, 1S(J0 (c. 127), s. 28 . — The Leadek (1808), 
L. R. 2 A. A E. 314 : 37 L. .1. Adm. 57 ; 18 I.. T. 
707 ; 17 W. R. 01 ; 3 Mar. L. C. 118. 

AnnoUitwn • -Refd. Watts v. Hctlcy (1800), 44 Sol. Jo. 131. 

3241. .J — -An exp. garmsiiee ordi*r 

undi'r C. L. P. Act, 1854 (c. 125), s. 01, does not 
overiide an attorni'y’s particular hen upon a 
judgment debt under Solicitors Act, 18(50 (c. 127), 
s. 28. 

P., having obtained an award in his favour in 
an action against M., to the ell'ect tliat M. should 
pay him certain sums of money, tlu* attorney of 
P. m the action obtained an order for his costs 
under Solicitors Act, 18(50 (c. 127), s. 28, upon 
tliese sums. Tliree days afterwai’ds B., wiio had 
recovered judgment against P., obtained an ex p. 
garmshee order binding tlie same sums in tJie 
bands of M. : — Held : tlie claim of P.’s attorney 
was to bo preferred to the claim of B., A a rule 
calling on the garnishee to jiay the debt to B., A 
to rescind an order of the judge in favour of P.’s 
attorney refused. — B iuc'hale v. Puoin (1875), 

R. 10 C. P. 307 ; 41 D. J. O. lb 278 ; 23 \V. R. 
023 sub noni. Burcuei.l v. Puiun, 32 L. T. 495. 
Annolationa : — Expld. Colo i\ Elcr, [1S9JJ 2 Q. B. 180. 
tonsd. Farraut v. Caloy (1924), (38 yol. .)o. 898. Reid, 
blilppey V. Urey (JS8(J), 49 L. .1. Q. 13 524 ; Cliarltou o. 

(188.3), 49 L. T. 2G7 , Tho Mario UarU (No. 2), 
400. Mentd. Smoltluff Co, of Australia r. 
1. K. Coiura., 1189(3] 2 Q. B. 179. 


3242. Against assignee for value without 

notice.] — The lion of a solr. for his costs on a fund 
recovered by his exertions, cannot be affected by 
an assignment of the fund by tho client, nor by 
a stop order obtained by the assignee. 

The solr. of a party to a suit iias, independently 
of the Solicitors Act, 1800 (c. 127), a paramount 
lien for his costs of suit upon tho interest of that 
party in a fund brought into ct., through tho 
solr.’s exertions. Senihlc : notwithstanding the 
doubt suggested by tho tiuana of the Act, this 
lien must prevail, oven against an assignee for 
value without notice. 

Where pltf. in a suit, to whom dett. had been 
ordered to iiay costs, obtained a charging order 
nm upon a share of funds in ct. belonging to 
deft,. : — Held : it could only bo made absolute, 
subject to tho hen for tho taxed (;o.st3 of delt.'s 
solr. — Haymes V. Cooper, Cooper v. Jenkins 
(1804), 33 Beav. 431 ; 3 New Rep. 027 ; 33 L .f 
Ch. 488 ; 10 L. T. 87 ; 10 Jur. N. S. 303 ; 12 
W. R. 539 ; 55 E. R. 435. 

Anm^ialions - Apld. The Helurloli (1872), L. R. 3 A. & E. 
.'i()5 Consd. Pfillow V. (larrolcl (1881), 14 Q. B. O, 543 , 
AV bufflcld & Watts, Kx p. Browu (1888), 2t) Q. 13. D. 
G93 ^ Cole r. Elcy, [1894] 2 Q. 13, 180, Refd. lie Boru, 
Curuock V. Boru, [1900] 2 Ch. 433. 

On winding up of company .] — See Companies, 
Vol. X., pp. 952, 053, Nos. (5524-0529. 

On change of solicitors.]- See Sect. 5, sub- 
.s<“ct. 3, ])ost. 


.Sub-sect. 7.- -Enforceiment and Preserva- 
tion OF JjlEN. 

3243. Enforcement — By Injunction.] — Bovil v. 
PoDAiORE (1829), cited 7 De Cl. M. A (i, at p. 27 ; 
sub nont. BiRCH v. Podmore, cited in 1 Jur. N. S. 
at p. 123. 

^4n//oto<(oa — Mentd. Stocka r. Holdsworth (1851), 2 W. R. 

450. 

3244. — — -.J — By a decree made in an 

action for the recovery of some land it was declared 
that pltfs. in tho action were entitled to one un- 
divided third part thereof, A d(‘fts. to the I'omam- 
iug undivided two-thirds. The projierty was 
ordered to be sold, A the money paid into ct., A 
certain accounts A inquiries were ordered to bo 
taken ; A it was also ordered that pltfs.’ costs 
of the action up to A including the hearing be costs 
in the action, A further consideration was ad- 
journed with liberty to apply. Before the 
accounts liad been taken, or the property sold, 
tho soli's, of jiltfs. iiresentcd a jietition under 
Solicitors Act, 18t>0 (c. 127), alleging that pltfs. 
threatened to change their solrs., A compromise 
the action without making any jirovisions for 
petitioners’ costs, A tlicir share in tho projierty 
not Hullicient lo pay those costs. TTiey, there- 
fore, proved for an orth'r charging the whole of 
the propi'rty with their costs, as between party 
A party, A jillfs. one-third witli theii* further 
costs chargeable only as between solr. A client : — 


elicnt will prevail affainst ati attach- 
♦ by a ereilitor of 

BlCRMIMia V. J’OUllANCEAU 

(1898), 18 P. It. 263.— CAN. 


b. 


Lenahi.uzzi (1906), 

CAN. 


■ Valentinuzzi 

1 


i’. 


(19®il), 16 w. L 
L. R. 238.— CAN. 

d. 1. 


V. Lexv 

20 Man. 
suui of money 


been paid into ct. as udinlttccUy 
. in a certain suit. I’ltf, 
satisfied in full his attor- 
costs, the attorney 
applied for payment out of the fund in 
ot. I revlously to this application, the 

J. — VOL. XLII. 


fiuul hud been attached l)y a third 
party : — llr/d .• tho attorney was en- 
titled to enforce hJs lion as affainst tho 
uttachliiff creditor for all costs incurred 
up to tho date of attachment ; tho 
.ittaclauff creditor was tlieu entitled 
to ho satisfied before the attorney 
could claim payment out of tho balance 
of ct. of any sum remaining duo to 
liiiu on account of his costs. — B ijpua- 
MANYAN Sl'/ri’Y V. HUfUlY EllOO MUd 
(1889), 1. L. 11. 16 Calc. 37 1.— IND. 

0. .] VED & WoWlKK 

V. Wagle & Ot). (1925), 1. L. R. 49 
Bom. 605.— IND. 

f, Against assignee of part of 

fund in court,] — An assignment was 


made by tho mtgor. to a creditor of 
a portion of a fund In ct,, as to wlilch 
litigation was pending between mtgor. 
& mtgeo. as to their respective shares : 
— Held . to tho extent to which the 
solrs. of tho mtgor. incurred costs in 
resistiug & prevailing against the 
uocounts brought In on behalf of tho 
nitffoo., to that extent their lien should 
precede tho osslgnmeut. — Yemen v, 
JOUNSTON (1884), 11 P, R. 231. — CAN. 

PART VIII. SECT. 3. SUB-SECT. 7. 

g. Enforcement — Discretion of judge 
us to sum to be allowed .] — Where solrs. 
claimed a hen for costs upon a judgment 
recovered , the amount of which was tho 

U 
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Sect. 3. — Common law lien on 'property recovered or 
preserved: Stib-aect. 7. Sect, 4; Sub'Sects. 1 
&2,A.6t B. (tt).] 

Held : petitioners’ costs not having been taxed 
& ordered to be paid they wore only entitled to 
a charge on pltfs.’ one-tliii'd of the estate & rents, 
but an injunction was granted restraining pltfs. 
from receiving any money under any order in the 
action or under any compromise without previous 
notice in writing to petitioners. — Lloyd v. Jones 
(1879), 40 L. T. 514 ; 27 W. R. 6.55. 

3245. By attachment.] — The solr. is not 

deprived of liis lien on the funds in ct., for his 
costs in the cause, by having issued an attachment 
against his client & comnuttod him to gaol for 
non-payment of his bill ; but the costs which lie 
may receive in the cause are to be taken in dis- 
cliarge of the attachment, pro tanto. — T)a\’tes v. 
Bush (1831), You. 358. 

Avnolations : — Consd. O’Briou v. Lewis (1803), 0 Jur. N. S. 

7()4. Reid. Lloyd v. Muson (184.')), 4 Haro, 132. 

3246. By stop order.] — Liim of a solicitor 

upon a fund in ct. for his costs of suit, prot.ectecl 
by a stop order. 

No effective proceedings could be taken in a 
suit, in consequ(*nce of ihe coniy<‘nii)t of two 
defts . : — Held : pltf.’s solr. was entitlcal to a taxa- 
tion of Ids costs, &. to a stop order on the funds. 
— Hobson v. Shkauwood (1845), 8 BeavL 4.S6 ; 
5 L. T. O. S. IV; 50 B. H. 191. 

— .] — jS’ee Sect. 4. sub-sect. 5, 2 wsi. 

3247. — — Where costs trifling.]- A solr., who 
had successfully prosecuted a claim on behalf of 
a creditor, under the winding up of a co., applied 
to the ct. for a lien on the dividends payable to 
his client for the amount of his costs, which 
amounted to £1 15s. The application having 
been refused, the solr. appealed to the l^ords 
Justices. Tlie J^ords Justices refused to enter- 
t-ain an appeal for so trilling an amount ; although 
it was statf*d that it was a representative case, 
which would govern many others . — He National 
Assurance At Investment Assocn., He Cross 
(1872), 7 Ch. App. 221 ; 41 T). J. Ch. 341 ; 26 
L. T. 53 ; 20 W. R. 324, L. J.T. 

— — Compromise In fraud of solicitor .] — xSee 
Hub-sect. 4, B., a?ite. 

Right of debtor to interplead.] —See Inter- 
pleader, Vol. NXIX., p. 403, Nos. 119, 120. 

3248. Preservation — Right to be heard to show 
cause against a new trial.]— Shom an v. Allen 
(1838), 1 Man. G. 96, n. ; 133 E. B. 262. 
Anmtaiion .‘—Distd. Thomas v. Dunn (IHit)), 1 C. H. 13!>. 

3249. — — .] — A. S., solrs., acted for 

some time for pltf. in her action against deft., & 
subsequently i-etired from acting for lier, retaining 
her paixii’s, as a lien for the costs they liad incuri*ed. 
l*ltf., m order to get her papers, charged any 
verdict she might get to thi; extent of £769, tlie 
amount of the costs of A. & H., in favour of A. Ac; 
H. At the trial pltf. obtained a verdict for £300. 
Heft, entered a motion for a now trial. A. & S. 


apprehended that pltf. would consent to the 
motion for a new trial as she had no interest in 
the verdict, & so defeat their charge, & they now 
applied to be heard in opposition to the motion 
for a new trial. The application was refused. — 
Wiedemann v. Walpole (1891), 56 J. P. 5 ; 7 
T. L. R. 629, (k A. 


Sect. 4. — STATUTORY LIEN AND CHARGING 

ORDERS. 

Hur-sect. 1 . — Jurisdiction. 

See Solicitors Act, I860 (c. 127), s. 29. 

3250. Power discretionary.] — Harrison 
Harrison, No. 3304, post. 

3251. .] — To bring a case within Solicitoi’s 

Act, 1860 (c. 127), s. 28,proiierty must be recovered 
Of preserved in a proceeding in a ct. of justice. 

Apfdts. were the solrs. to tJie trustei^ of a bkpt.’s 
estate. Bkpt. liad sold his stock-in-trade, & gone 
with the proceeds of the sale to Australia. He 
was arrested tliere, & brought back to this country 
on a charge of offences against Debtors Act, 1809 
(c. 62), pr<*feri-od by ordiT of a ct. of bkpey. made 
under s. 16 of that Act upon the application of 
applts. on behalf of the trustee. On the bkjit.’s 
arrest a sum of money, the proceeds of the before- 
mentioned sal(\ was found tqion him «fc taken 
possession of by the Australian police. Under a 
power of attorney prejiaivd by applts,, as solrs. 
to the trustees tliis money was handed over by 
the police 4& remitted to applts. in tiiis country : — 
Held : this money was not jiropert y recovered 
or preserved in the bk])cy. jeroceedings, or any 
other legal ])roceeding within Solicitors Act, i860 
(c. 127), R. 28. At therefore an ordei’ could not be 
made under that sect, charging applts.’ costs 
upon it. 

The power given by the* sect, is disci etionary ; Ar, 
scmhle, th(‘ cas(>s in whicli it ought to be exercised 
by a ct, of bkjicy. must be rar (‘. — He IIUMPHREVS. 
h\r p. J jLoyd-Georue A^ Georoe. [1898] 1 

(L B. 520 ; 67 L. J. Q. B. 412; 78 L. T. 182 ; 
46 W. R. 322 ; 14 T. L. R. 263; 42 Sol. Jo. 
328 ; 5 Mans. 11, V. A. ; ajfg. S. C. .tub nom. He 
Humphreys. Hr p. Roberts, 77 Ij. ’f. 501. 

AnnoUxtlons ' — Retd. lit' (VK)k, Kr p. CVijips (18119), OK L. .T. 

Q. B. 597 ; lie Turner, Wood i\ 'J'urnor, [1907] 2 Cb. 

120. 

3252. .] — He Bohn, Guknock v. Born, No. 

3327, post. 

3253. — ■ .] — /fa Turner, Wood v. Turner, 
No. 3307, 2 )osi. 

3254. .] - He Coukrell’s Estate, No. 3346, 

post. 

3255. Review or rescission of order — Judge of 
High Court sitting In bankruptcy .] — Re Suffield 
& Waits, Ex p. Brown, No. 3375, jwst. 

3256. Whether judge in bankruptcy has juris- 
diction.] — Re Humphreys, Ex p. Lloyd-Georgb 
A s George, No. 3251, ante. 


bubjc(;l of a Kamiahoo sidt in a divialon 
ct. • — TlcJd ; the lud^o in the divialon 
et. had power under Dlvlaion Court a 
Act, li. 8. o. 1887, c. 51, s. 197, to de- 
cide upon tlie proper sum to bo allowed 
in I'cimect of aueb Hon, & was not bound 
to refer to it elsewhere. — Davidson r. 
Taylou(189()), 14 V. U. 78.— -CAN. 


h. By order for paymmt md o 

money in rcnirt ,] — Canada Caiuuag 
Co. V. Lea (1913), 24 O. W. K. 976 
4 0. W. N. 1594 ; 12 D. L. R. 840,~ 

CAN. 


k. By order for direct payment 

hy opposite party.] — Harnandkoy 
I'OOLCHAND V. (lOOTniAM BlUrTTAR 


(1919), I. L. Ji. 46 Calc. 1070.— IND. 

PART VIII. SECT. 4, SUB-SECT. 1. 

32501. Poiver discretionary.] — The 
power Riven by Rule 1139 to make 
an ortler in favour of the Bolr. for a 
charge upon a Judgment recovered by 
l)l8 exertions, la a discretionary one ; 
t,bo right given by the rule Is ancillary 
to the solr. ’8 right to be paid on bis 
retainer. — NEviDm v. Ballard (1898), 
18 1*. R, 134.— CAN. 

3260 ii. .)— Neither the Imperial 

Act, 23 & 24 Viet. c. 127, nor the 
Ontario Rnlo 1129 founded upon it, 
gives a solr. an absolute right to a 


lion for hl8 coats upon property re- 
covered or preserved through Utlgatlon, 
but only a discretionary power in the 
ct. to charge the property. — Turriff 

V. McDonald (1901), 21 C. L. T. ,545 ; 
13 Man. L. R. 577.— CAN. 

3250 ill. .1 — McUuKOORr. Camp- 

bell (1909), 19 Man. L. R. 38; 11 

W. L. R. 153.— CAN. 

3250 iv. .] — CucuiiiVN r. Maffeit 

(1891), 28 L. R. Ir. 97.— IR. 

1. Wfiether jvdffe in bankruptcy 
luia jurisdiction — As judge of High 
Court.] — The CJt. of Bkpey, Is a " (5t. 
of .lustlce ” within 39 Sc 40 VIct., 
0 , 4 4, s 3, Sr a Judge of that ct. in any 
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3267 , As Judge of High Court — Jurisdiction 

exercisable In chambers — Power to delegate to 
registrar In bankruptcy.] — The judge of the High 
01. in Bkpcy. has power as a judge of the High Ct. 
tiiough not under his bkpcy. jurisdiction, to make 
charging orders under Solicitors Act, 1800 (c. 127), 
8. 28, & inasmuch as it is a power to be exercised 
in chambers, he can delegate tiiat power to the 
regi.strar in bkpcy . — Be Wood, Ex p. Fanshawe, 
[1897] 1 Q. B. 314 ; 66 L. J. Q. B. 60 ; 75 L. T. 
387 ; 3 Mans. 299. 

Annotaiions : — Consd. i*' HutuplireyH, K.r ji. Lloyd-Gcorge 

(1898), 07 Ij. .1. Q. B. 412 , lie. Doakiu, Kx p. Daiiioll, 

[1900] 2 Ci. B. 489 ; Rc Prior, Exp. Pilor, [1921] 3 K. B. 

333. 

3258. As Judge of Court of Bankruptcy 

alone — Property recovered or preserved In bank- 
ruptcy proceedings.] — Be Deakin, Exp. Daniell, 
No. 3333, poet. 

3259. Property recovered in Chancery 

action — Represented by dividend in bankruptcy.] — 

A ct. exercising bkpcy. jurisdiction has no power 
under Solicitors Act, 1860 (c. 127), s. 28, to make n 
ciiarging order on property recovered in a Chancery 
action because it is represented by a dividend in 
bkj)cy. Nor has the ct. any i)ower under Bkpcy. 
Act, 1883 (c. 52), s. 102, in the absence of the 
creditor to direct payment of the dividend to the 
creditor’s solr. on the ground that such dividend 
represents propert,y recovered by him even on an 
indemnity. — Be Cook, Ex p. Cidpps, [1899] 1 
Q. B. 863 ; 68 ].. J. Q. B. 507 ; SO L. T. 495 ; 47 
W. II. 524 ; 6 Mans. 185 ; sub nom. Be Cook, Ex p. 
Ciiipps V. Tuustise, 43 Sol. .To. 410, 1>. C. 

*S’cc, also, Sub-sect. 5, B., post. 


SuB-siocT. 2.-- In respect of W'uat Property. 

A. In (jcucral. 

3260. Real estate — Solicitor obtaining fore- 
closure decree — Death of client & decree for ad- 
ministration of estate.] — A solr. conducted a fore- 
closure suit . & other legal proceedings, to enforce 
the mtgee.’s claim. The nit gee. died, A: by a 
decree in creditor’s suit, his realty was ordered to 
be sold. On petition in the foreclosure suit : — 
Held : the solr.’s right was jirior to any under 
creditor’s decree, & made a charging order, but 
contlncnl it to the costs of the foreclosure proceed- 
ings.— Wilson V. Bound (1863), 4 Ciff. 416; 3 
New Bep. 288 ; 9 1.. T. 675 ; 10 Jur. N. S. 34 ; 
12 W. B. 402 ; 66 E. 11. 769. 

B. Properly Becovered or Preserved. 

(a) In General. 

See Solicitors Act, 1860 (c. 127), s. 28. 

3261. By instrumentality of solicitor — Employed 
to prosecute or defend suit — Property of any 
nature.] — The attorney for a successful litigant 
was declared by the ct. in which the action was 
brought to be entitled, ijursuant to Solicitors Act, 
1860 (c. 127), to a charge upon the property re- 
covered through his instrumentality, for the 
amount of his taxed costs in the action, although 


the estate of his client, who had died since the 
action was being administered in the Ot. of C>h. — 
Wilson v. Hood (1864), 3 H. & C. 148 ; 33 L. J. 
Ex. 204 ; 10 L. T. 345 ; 159 E. K. 484 ; sub nom. 
Be Wilson & Hood, Ex p. Seaman, 10 Jur. N. S. 
592 ; sub nom. Ex p. Seeman, 4 New Hep. 164 ; 
sub nom. Ex p. Sleeman, 12 W. R. 748. 

Annotations ; — Apld. HeinrJck v, Sutton, Re Fiddey (1871), 

40 L. .T. Ch. ,518 ; Catlow v. Catlow (1877), 2 C. P. D. 362. 

Reid. Birchall v. Piiglii (187.5), L. H. 10 C, P. 397. 

3262. .] — Foxon V,. Gascoigne, 

No. 3289, post. 

3263. -Bowlands v. Wil- 

liams (1885), 2 T. L. B. 72, C. A. 

3264. — Not suit relating to easement 

only.] — Foxon v. Gascoigne, No. 3289, post. 

3265. Property of infant —Infant having 

attained majority — Solicitor employed by next 
friend to establish title.] — A suit was instituted by 
an infant,, by his next friend to sc’t a.side a will of 
real estate, A a decree was made a(;c()rdingly. In 
the course of the suit a sum of money was paid 
into ct., as the purchase money of paT*t of the real 
e.state. Deft, was ordered to pay the costs of the 
suit ; but in consequence of his insolvency they 
could not be recovered. The next friend was a 
pauper. On a petition, presented for the purpose, 
the purcluise-mon(*y paid into ct. was ord('red to 
be applied pro iauto in payment of the solr.’s bill ot 
costs ; hut the <*4 . refused to make an order under 
.Solicitor’s Act, 1860 (c, 127), declaring that the 
(iosts were a lien on the real estate recovered, that 
act apj)lymg only to cases in which the parties 
charged are sui ,yMri«.“BoN.sER v. Bradshaw 
( 1860), 30 L. J. Ch. 159 ; 3 f.. T. 545 ; 25 J. F. 483 ; 
7 Jur. N. S. 231 ; 0 W. 11. 229 ; ou appeal (1862), 
10 \V. B. 481, L. JJ. ; subsequent proceedings 
(1863), 4 (Jiff. 260. 

AnnotaiioriK : — Consd. Rc Keane, huniloy r. Dosborongh 

(1871), L. H. 12 Eq. 115. Apld. Bailo r. Bailo (1 872), 

L. R. 13 Eq. 497. 

3286. — — .J — Baile V. Baile, 

No. 3280, 'post. 

3267. If Infant represented.] —The 

charge declared in pursuance of .Solicitors 7\(‘t, 
1860 (c. 127), s. 28, on the property recovered or 
preserved in favour of the solr. employed is in the 
nature of salvage, A may be made on the interest 
of persons who did not enijiloy the solr., A who were 
not parties to the suit, if they adopt the benefit 
obtained in the suit, it makes no (lifference that 
the persons whose interests are charged are infants, 
but the ct. will not make the order until the infants 
have an opportunity of being heard on it. I’. A 
Y. were trustees under the will of G. P. mis- 
applied some of the trust funds A died. The suit 
of M V. P. was brought for the administration of 
P.’s estate, A a proof was carried in by Y. on behalf 
of the trust in respect of the breaches of trust by 
P. Afterwards the a(;tion of G. v. 1’’. was brought 
by some of the cestuis que trust under G.’s will to 
establish the liability of Y. A to appoint new 
trustees, in which a small dividend was recovered 
from Y.’s estate. The solr. who acted for pltfs. in 
G. v. Y. applied for a charging order for his costs 
on the dividend recovered from P.’s A T.’s estates, 


proceeding before him may, in a proper 
case, declare a solr. entitled to a charge 
upon property recovered or preserved 
through his Instrumentality, to the 
extent of the solicitor’s taxed costs, 
altliough such a declaration may bo 
rcfuse<i tmder special circumstances. 
77/*; T. B. An Arranuinu Debtor 
(189(1), 30 I. L. T. 75.— IR. 


PART VIII. SECT. 4, SUB-SECT. 2. 
~A. 


m. Peal tnliiU — Sohcilor eslaldishino 


validity of r)lortgay^•s.^ — Kkknan v. Arm- 
STUONU (1891), 27 L. R. Ir. 371. — IR. 

n. .] — Df-nnis V. Anny, [1891] 

1 1. R. 511.— IR. 

PART VIII, SECT. 4. SUB-SECT. 2. - 
B. (a). 

o. By iiislrumcntality of solicitor — 
Employed to prosexiuie or defend. shW.] 
— Rule 1129, which emi)o\Nerp the ct. 
or a Judge to declare that a solr., who 
has been employed to prosecute or 
defend any case, ole., shall have a 


lien on the property recovered or pre- 
served through his instrumentality, 
is construed liberally, so as not to 
deprive the solr. of his lien. — 0 ’Fi.ynn 
V. ISliDDLimJN (1903), 23 C, L, T. 230 ; 
5 O. L. R. 621.— CAN. 

32671. Properly of infant — If 

infant rcpresenled .] — Where a suit has 
been brought by a mltior tlirough his 
next fnond for declaration of the 
Infant’s title, & to possession of pro- 
perly, the attorney is entitled to have 
a chai-ge declared on the properU<*s 

u 2 
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Solicitors. 


Sect. 4. — Statutory lien and chary iny orders: Sub- 
8cct. 2, B. (a) dt (b).] 

which was opposed by the new trustees on behalf 
of the infant cestuis que trust : — Held : the solr. 
was entitled to a charge upon the dividend 
recovered in the action from Y.’s estate as 
agamst the infant cestui qnc trust, but not on the 
dividend recovered from P.’s estate, as it was not 
recovered in the action. — Gkekr v. Young (1883), 
24 Ch. D. .545 ; 52 L. J. Ch. 915 ; 49 L. T. 224 ; 
31 W. R. 930, C. A. 

Avnolahona . — Consd. Juckson r. Smith, Ex p. Dighy 
(1884), .58 L, J. Cli. 972. Apld. Keeson u. Luxmooro 
(1889), 61 L. 'J'. 199 ; Schoicy v. I'cck, [1893] 1 Ch. 709 ; 
Exp. Tyeed, 11899) 2 (J. U. 107 ; JlJdd v. Thorno. 11902] 
2 Ch. 814 ; Er Torm-r, Wood v. Turner, [1907] 2 Cdi. 126. 
Consd. The Dirigo, [1920] P. 425. Refd. Charlton v. 
(4iar]toii (1888), 52 L. J. Ch. 971 ; HarrlHon r. Harrison 
(1888), 13 I’. D. 180 ; Pelsail Coal & Iron Co. v. h. Sc N. W. 
Hy. (No. 3) (1892), 8 Ity. & (;an. Tr. Cas. 146 ; Ee Thom- 
hili, Thornhill v. Nixon (1892), 35 Sol. Jo. 218 : 77c 
IIiinjphrevH, Ex j}. Lloj <i-Georgo & George, [1898] 1 Q. li. 
.520; Pedfern r. Hoseutlml (1901), 8.5 L. T. 313; 7*5 
Horne, Horne r. Horne, [1900] 1 ch. 271. 

3268 . Whether client must have interest In 

property.] — A solr. is entitled, under Solicilors Act, 
1860 (c. 127), to a charge ui>en propoi-ty recovered 
or preserved, for his costs of tin; litigation by wliich 
it is recovered or preserved, iiTesjiective of Ids 
client’s interest in the property, & altliougli it 
turns out tliat the latter has not A ncA^ei- liad any 
interest therein.— Bailey v. Bikchau., Barne.s v. 
Katcliffe, Bailey v. Batcliffe (1865), 2 Uem. 
<te M. .371 ; 5 New Bep. 237 ; 11 Jur. N. 8. 57 ; 
71 E, B. 507. 

Aiinoiotious ' — Consd. Churltoii r Charlton (1883), 52 L J. 
Ch. 971. Refd. Ee Koaiio, Liiitih'y v. Desboiough (1871), 
L. H. 12 Eq. 115 ; Pmkorton r. Easton. /*V Pinkerton 
(1873), 42 L. J. (’ll, 878 ; Builev r Bulley ( 1 878), 8 Ch. D. 
479; Cireer t'. Voung (1883). 21 Cb. 1> 515; Hartlsou 
i’. Cornwall Minerals By. (1884 ), 53 L. ,1. Cli. .596 ; Jack- 
son r. Smltli, Ex ]i. Digliy (1884), 53 h J. (!h. 972 ; Ec 
Cockrell’s Estate, [1911] 2 Cb. 318, 

3269 . Effect of termination of Interest 

— Death of tenant In tall without Issue & without 
disentailing.] — By virtue of the decree in a suit to 
set aside an appointment Sc ujiliold a settlement, 
A, became entitled to an eslale m tail in c<u-tain 
property. A. cbed, before ho nad paid his solr.’s 
costs of the suit, without issue, without having 
executed a disentailing deed, 6c the property 
devolved on certain persons under the settlement-. 
On a petition by the solr. that he might be dc(!lared 
entitled t o a charge on the property for the amount 
of his costs : — Held: he was not entitled to any 
charge on the praperty, as the interest of his client, 
on wduch alone he would have been entitled to a 
charge, had determined by his death. — Bebrie v. 
JIowiTT (1809), L.li. 9 Etj. 1 ; 39 L. J. Ch. 119 ; 
21 L. T. 414. 

Annotations : — Dbtd. Bulley r. Bulley (1878), 8 Cb. D. 479. 
N.F. Charlton r. Charlton (1883). 52 L. J Ch. 971. Consd. 
Greer v. Young (1883), 49 L. T. 224. Refd. Ec Keuno, 
Luniley r. Dofaborough (1871), L. B. 12 Kq. 115. 

3270 . Property of persons not employing 

solicitor.] — Tlie right of a solr. under Solicitors Act, 
1860 (c. 127), s. 28, to a charging order upon a fiiml 
recovered or preserved by his exertions, for his 
taxed costs, charges, & expenses in relation to such 
recovery or preservation, is in the nature of a 
salvage claim, & is onforcc^able again.st the whole 
of such fund, 6c not- merely against such part of 
it as may appear to be the propeidy of his own 
client. 

Such charge ought to be a first charge, 6c may be 
made in respect of costs not already taxed, it being 


in the power of the ct. to direct the taxation in the 
order giving the charge. 

The charge should be for costs, charges, & 
exijenses “ properly incurred.” — Charlton v, 
Charlton (1883), 52 L. J. Ch. 971 ; 49 L. T. 267 ; 
32 W. R. 90. 

Annotation : — Refd. Jackson v. Smith (1884), 51 L. T. 72. 

3271. .] — B. was in possession of real 

estate as trustee of a will, under the trusts of 
wliicli he was beneficially entitled to a share & 
pltf. to another share. By deed of Aug. 1867, 
plt-f. conveyed her interest to B., who made a 
mtge. of the property to C. After tins pltf having 
discovered early deeds under which she claimed to 
b<i tenant in tail of the whole estate by a title 
paramount to the will, filed a bill agamst B. & C. 
Iiraying that the deed of Aug. 1867, might be set 
asi(i(‘, that she might bo declared entitled as tenant 
in tail, 6c tliat the mtge., so far as it affectod her 
interest-, might be declared void. This bill was 
dismissed, 6c the dismissal was afiirmed on appeal ; 
—Held : the whole property was preserved for the 
persons entitled under the will by the defence 
conducted by B.’s solr. ; 6c the solr. was entitled 
to a charging order for his eo.st8 upon the whole 
estate, 6c not merely upon B.’s beneficial interest 
in it. — B uli-ey V. Bulimy (1878), 8 Cli. 1). 479 ; 
47 L. .T. Ch. 811 ; 38 L. T. 401 ; 20 W. R. 638, C. A. 

Annotations : — Folld. Charlton r. Cliarlton (1883), 52 Jj .T. 

Cli. 971. Apld. (JrotT V. Youiiff (1883). 24 Ch. 1). 515 ; 

Ex p. Tnced. [1899] 2 Q B. 167. Distd. Wiutcflcld r. 

WiuKhcld. 11919) 1 Cb 162. Consd. The Diriffo, 11920) 

B. 425 Refd. JuckHoti v. Smith, Ex p. DiRby (1881), 53 

li. .T. Ch 972. 

3272. Persons not parties to suit — 

If benefit adopted.]- Greer v. Young, No. 3267, 
ante. 

3273. — — Order for sale in partition suit- No 
order for costs out of proceeds of sale — Charge 
against plaintiff’s share recovered.] — L loyd v. 
.Tones, No. 3214, ante. 

3274. Recovery in ejectment proceedings.] 

— W. in 1862 brought an action of ejectment, in 
which he obtained a vcrdii t. In this a('tion S. was 
cmjiloyi'd as his attorney. died in 1863, 6c 

a bill was filed in (Jlianccry for t he* administration 
of bis estate : — Held : under Solicitors Act, 1860 
(c. 127), s. 28, S. was entitled to a lien for his co.sts 
on tlie iwoperty recovered in the action.— p. 
Skeman (1864), 4 N(*w Rep. 154. 

3275. Annuity settled on wife - Suit by 

husband to set aside settlement.]— A suit was insti- 
tuted by a husband against/ his wife to set asido 
a ]>ost-nuptia] sottlcnicnt whereby an annuity 
was settled by him on his wife to hei’ separn-te use 
without power of anticipation. 3’he wifi‘ retained 
a solr. who successfully conducted her defence, 
& the bill was dismissed with costs. The husband 
was unable to pay the costs, & thereupon the solr. 
presented a ijctition under Solicitors Act, 1860 
(c. 127), for the puriiose of charging t-he annuity 
wdtli the taxed costs of the suit H eld : petitioner 
was entitled to have the costs raised 6c satisfied by 
a scale of a sulfieient portion of the settled property. 
—Re Keane, Lumley v. I)i-:sborougii (1871), 
L. R. 12 Eq. 115 ; 40 L. .1. Oh. 617 ; 21 L. T. 57 ; 
19 W. R. 498 ; subsequent procccdniys, 21 L. T. 
780. 

AnnalcUums : — Expld. Bulley v. BulJey (1878), 8 Ch. J). 

479. Consd. Ec Glanvill, Ellis v. Johnson (1886), 31 

Ch. D. 532. Refd. Charlton v. Charlton (1883), 52 L. J. 

Ch. 971 ; Greer v. Yonnff (1883), 24 C3h. D. .515 ; Mloholl 

V. Mlchell (1891), 60 L. J. B. 46. 


fur the amoiuit of costs incurred by 
him, & he Ifl pntitk‘d to recover tlu! Baiiic 
In a suit. — K umak Kkishna Dirn’ r. 
Hath Narain Gancjvly (1916), T. L. B. 
4 3 C.ilc. G7C.-IND. 


3270 i. Property of r>crsons not 

nnploying solicitor .] — A solr. is entitled, 
under 39 & 40 Vlct. c. 44, B. 3, to a 
eliargo for costs Jncurivd in rccoverhif? 
or jiroserving propcily, not only 


apralnst his own client but agaliist all 
personf) eutllJed to the proporty.^ — 
SlIEVLTN V. M’Qrank (1886), 17 L. n. 
Ir. 271.— IR. 

p. Purchase-money of cstale sold 
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3276. Claim & counterclaim treated as one 

action — Charge In respect of balance recovered.] — 

We!^tacott V . Bevan, No. 3296, 'post. 

3277. Action for debenture-holders — Pro- 

perty sufficient for payment of debenture-holders in 
full — Improbability of recovering from clients.] — 

In a debenture-holder’s action a receiver was 
appointed, & the same solr. acted for pltf. & for the 
receiver. In tlvo course of realising the estate pro- 
ceedings were taken at home «fc abroad with the 
sanction of the ct., & the solr. was employed by the 
receiver for these purposes. In the result i)roperty 
was recovered or preserved, <fc the funds paid into 
ct. were sufficient to pay all the debenture-holders 
in full <fc to leave a large surplus for the liquidator 
of the CO. Pltf. being unable to xiay the dilTeronce 
between party & party & solicitor client costs 
of the action : — Held : (1) the solr. was entitled to 
a charging order for such dilTerenee upon so much 
of the funds as belonged to tJu* debenture-holders ; 
(2) the solr. was also ent.itled to a charging order 
upon the balance of the funds that woidd be 
]ja>able to the liquidator for his costs of recovering 
A j)re8erving assets at home & abroad, which really 
were part of tlu* receiver's costs of administration 
A might havu' been included in lus accounts. — 
l\c TfonNE (W. C.) & fSoNs, Ltd., IIok.vr v. IIokne 
(W. Ch) & Sons, Ltd., [1906J 1 Ch. 271 ; 7.5 L. .T. 
(’ll. 20(i ; 13 Mans. 16.5 ; 51 W. It. 278. 

Annoiaiion : — Generally, Refd. lie Cockrell 'h lOwtate, [llUl] 

2 cii ;ns. 

3278. — Effect of property changing hands — 

Before charging order applied for — Mortgage of 
ship.] — (1) After the termination of an action in 
rem against the owne.rs of a ship for wages k, dis- 
bursements in which pltf. was part ially siicces.sful, 
k after the icdoaso of the ship from arrest A; its 
transfer to a. limited co., tlie solrs. of original deft 
owners applii'd ex p, k obtained, under .Solicitors 
Act, 1860 (c. 127), H. 28, a charging order upon tlie 
shi]) for theii* costs in the action. For the enforce- 
ment of this charge they also obtained, on notice to 
nitgees. to whom the vessel had been moi'tg.age<l 
hy t he limited co., a further order for the appoint- 
ment of a receiver of freight, &, conditionally, for 
tlie sale of the vessel. Both orders were .sub.se- 
cpieutly set aside, A the solra. admitting that the 
cliarging order must bo postponed to the mtge., 
appealed as against the limited co. : — Held : the 
ch.'irging order was wrong in form A bad in sub- 
stance, A, together wdth the consequential order, 
must be set aside, for at most, the property, if 
^Aiiy, preserved by the exei’tions of tlio solrs. was 
limited to the interest of those wlio instructed 
them to oppose the claims of the master in rc.spect 
of his lien on the barque, A the vessel had not only 
ceased to be under the control of the ct., but had 
changed hands, A become subject to a ratge., before 
the charging order was applied for. Furthermore, 
the co. to whom the vesscsl was transferred could 

lixed with constructive notice of the possible 
liability of the vendors for the uniiaid costs of 
their solrs., even though the actual vendor A the 
jwomoter of the co. were one A the same person. 

(2) Q’he ct., when sitting in Admlty. should 
follow the practice of the (Jh. Div. in requiring 
notice to the parties affected. A, unless the circum- 
stances are very exceptional, should not exercise, 
on an ex p. application, its discret ionary power of 

wider advice of solicitor — In adminis- 
)K^x}^Pfoceedi?ws.] — Cbooks v. Crooks 
(1849), 1 Gr. 57.— -CAN. 

PART VIH. SECT. 4. SUB-SECT. 2.— 

B. (b). 

q. Money paid into couri—On wind- 


making charging orders under Solicitors Act. 
1860 (c. 127). — The Birnam Wood, [1907] P. 1 ; 
76 L. J. P. 1 ; 96 L. T. 140 ; 23 T. L. It. 58 ; 51 
Sol. Jo. 51 ; 10 Asp. M. L. 0. 325, C. A. 

3279. Unsatisfied Judgment debt.]--An 
unsatisfied judgment debt is a proper subject- 
matter of .a charging order under Solicitors Act, 
1 800 (c. 127 ), 8. 28, -whicli empow ers the ct. to charge 
property- recovered in any suit, matter, or proceed- 
ings, with the payment of the costs. — F akrANT v. 
(’AI.EY (1924), 68 Sol. Jo. 898, C. A. 

3280. Meaning ol “ property *’ — Includes both 
debt & costs recovered.] — Dallow v. Gareold, 
Ex p. Adams, No. 3360, post. 

(b) ^Mlat Amounts to Properly Recovered or 
Preserved. 

3281. Coal wagons subject to lien by railway 
company — Rates reduced by railway commission — 
Redemption of wagons by receiver for debenture- 
holders.] -Pelsai.d Coal A Iron Co. v. London 
A North Western Ry. Co. (No. 3) (1892), 8 
Ry. A Can. Tr. Cas. 146 ; 8 T. L. R. 629. 

3282. Claim by master of ship for wages & dis- 

bursements— Counterclaim for money due under 
agreement to purchase shares — Judgment leaving 
balance due from master — Charge on master’s 
interest In ship.] — On a claim by a master for his 
wages A disbursements being referred to the 
i-egisti-ar A mercliants, a counterclaim was made 
by tlu* registered owner of the whole ship, which 
counlorclaini included money due from the master 
im<ler an agreement to purchase certain shares 
in the ship. In the result it wa.s found, that 
£19.3 7.s‘. 8d. was due to pltf. on the balance of his 
account as master, A £173 ll.s. Id. was due from 
him on account of the eountcrelairn. thus leaving 
a balaiu t* du(^ from pltf. On a motion by pltf.’s 
attorney, under Solicitors Act, 1860 (c. 127), s. 28, 
that he might have a charge for liis costs in the 
suit upon pltf.’s interest in the ship as being ]iro- 
])eity “ recov<'red or ])i*eservod ” : — Held: as the 
rc.suit of tlu* suit to ])Jtf. w-as, that lu* w’as entitled 
to a transfer of the share.s in the ve.ssol for a less 
sum than he would have if thf* suit had not 

been inst/ituted, plti.’s attorney had recovered or 
preserved the i)i*oporty to pltf., A w'^as entitled to a 
charge upon it for his costs to an amount not 
excj?(*<ling tlie sum so jire.sc'rved. — The Philipiune 
(1867), L. K. 1 A. A F. 309 ; 16 L. T. 31; 15 W. R. 
4()2 ; 2 31ar. L. V. 476. 

Annolations : — FoUd. PclBfUl Coal & Iron Co. v. L. & N. W. 

Ry. (No. 3) (181J2), 8 Ky. & Gan. Tr. Cas. 116. Reid. 

Foxon V. (JaBcoigno (1874), 9 Ch. App. 057, n. 

3283. Mortgagor’s right to redeem established 
in foreclosure suit.] — S. A 1). w-cre rosiiectively 
entitled to onc-tliird A two-thirds of a moiety of 
certain real e.states subject to mtgos. thertion. S. 
was also entitled to a charge on the other moiety 
in respect of certain judgment debts due to him. 
8. filed a bill of rcdenijition A foreclo.sure, to which 
i). was deft. A decree was made whereby it was 
declared that certain sums ought to bo charged on 
the moiety of 8. A D. Upon an appeal by D., the 
decree was varied in his favour ; A ho was also 
successful in resisting claims of 8. in working out 
the decree. Before the general certificate in the 
suit was made, D. became bkpt., A his solrs. pre- 
sented a petition praying for a declaration that they 


iny np of partnership.] — Leacock v. 
McLarex, Shields » McLARK.v.Zi’e Ken- 
nedy (1894), 9 Man. L. R. 599.— CAN. 

r. As security for costs.] — 

Money paid into ct. by pltf. In an 
action, as security for coHta, Is not 
property “ recovered or preserved ” 


by the solr. for pltf. within Con. Rulo 
1129 on which the solr.’s Hon for costs 
will attach as asrainst an oxooutlon 
creditor who has obtained a stop order. 
— Gibson v. Lb Temps iTTBUsiriNa 
Co. (1905), 10 O. L. R. 434 ; 0 O. W. R. 
410,— CAN. 
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Sect. 4. — Statutory Vrn and cliarging orders: 
sect. 2, B. (&).1 

were ontitleii to a cliarge on his estate <te interest 
for the amount of their costs, & for a sale of such 
estate & interest, & application of the proceeds of 
sale in payment of the costs : — Held : the estate & 
interest of I), was property preserved in the suit 
within Solicitors Act, 1H(50 (c. 127), s. 28, & 
petitionoTS were entitled to a charge & sale as 
prayed for. — ScHOLBFiKr.D v. Lockwood (1808), 
L. K. 7 Eq. 83 ; 38 L. .T. (-h. 232 ; sub nom. SCOLE- 
FiELD V. Lockwood, 17 W. K. 184. 

AnnoUtlions : — Apld. Catlow V. Catlow (1877). 2 C. P. D. 

302. Befd. Greer v. Young (1883), 21 Oh. D. 545. 

3284. Dividends payable under order In adminis- 
tration action — Though no real question at Issue — 
— Or decision wholly or partly In favour of opposite 
party .J—A solr. for a party in an administration 
suit who cannot otherwise obtain payment of liis 
bill of costs may ajiply by petition to the ct. to 
liave his costs i-axed, & for a charge for same on 
dividends payable to his client under an order 
of the ct. made in the suit, although tiiere may 
have been no real question at issue between the 
parties to the suit, or although, so far as there 
has been any such (jm'stion, the decision of the 
ct. in the suit may have, been given wholly or 
in part in favour of the ojiposite party. — iSmith 
V. Winter, IJx p. Hartley (1870), 18 W. K. 
447. 

3285. Action for account against trustee — ^Ap- 
pointment of receiver — Compromise between 
parties — Without knowledge of solicitor.] — In a 

suit hy a cesiui que trust against a trustee of landed 
estate, praying for an account A reconveyance, a 
receiver was ord<Ted to be, A afterwards was, 
appointed, adversely to deft. Notice of motion 
for docr<>e w^as ser\ed, but before the time for 
closing evidence liad arrived, })llf., without- con- 
sulting Ik'p solr., A w'lt liout his knowledge, entered 
into an agreement with deft, for a compromise 
of tlie suit on t he terms that a sum of cash should 
be paid to pltf., tlu'n that (he mtges. on tlui pro- 
perty should be paid off, & then that the costs of 
all parlies estimated at a fixed sum should be iiaid. 
Upon bearing of the comj)romise, pltf.’s solr. 
applied to pltf. A- to di'ft.’s solrs. for the t<‘rmH of 
it, but was refused all information. Upon petit ion 
undi'i* Solicitors Act, 1800 (c. 127); — Held: tlie 
solr. W'as entitled to a first, charge for the amount 
of Ins t.'ixed costs, as between solr. A client, upon 
the jiroperty of plt-f., as having been recovereil 
A preserved through Ins instrumcmtalit y,— -I’wY- 
NAM n. Porter (1870), L. J{. 11 Eq. 181 ; 40 [j. J. 
Ph. 30 ; 23 L. T. 551 ; 19 W. P. 151. 

..laaoto/ema Refd. Pilclici r. Arden. /I’c Uro(»k (1877), 7 

Gh. D. 318 ; Charlton r. (^harllen (1883), El L. T. 2«7 . 

Greer v. Young (1S83), 21 Ch. J). 545. 

3286. Friendly suit Instituted on behalf of Infant 
— Appointment of guardian & provision for main- 
tenance.] — The bill in this suit was filed on .Tune 15, 
1803, by M. J., as next friend of the then infant 
pltf., for a guardian, directions as to the ihain- 
tenance of pltf. A bis brothers A sisters, defts., 
accounts of the estate of testator, their grand- 
fatlier, A lor a receivtir. Solr. employed by the 
next friend was a Mr. .T. On July 4, a decree was 
made, directing inquiries as to te.stator’8 i-(‘al 
estat e A on Feh, (1, 1864, the chief clerk made 
his cerf-ificafe that the real estate was worth 
about £350 per annum. On Mar. 2, 1804, an 
order w’as made for the appointment of a g^uardian 
A receiver, A allowing a sum of £220 per anyium 
for the maintenance of pltf. A defts. On Aug. 10, 
1866, Mr. J., the solr., died. On Oct. 14, 1807, 
the infant pltf. attained twenty-one years of age. 


In Nov. 1867, ho disentailed the real (‘state of 
wliich he was tenant in tail under his grandfather’s 
will. In June, 1808, he obtained an order to 
discharge the receiver ; A on Feb. 10, 1872, pro- 
cured an order to change his solicitor. On a 
lietition presented under Solicitors Act, 1860 
(c. 127), by the personal representative of the 
solr., to establish a charge on the real estate for 
.T.’s costs : — Held : the suit was properly insti- 
tuted, A the solr. duly “ employed ” on behalf 
of the infant ; the property was “ preserved ” 
in the suit for the b(‘nefit of the infant through 
the instrumfuitality of the solr. ; the infant had, 
on attaining twenty-one, adopted the suit- ; Stat. 
of Limitations was not a bar t-o the claim : the 
personal representative of the solr. could present 
tlie petition ; A an order must be made upon it. 
— Baile ?». Baile (1872), L. B. 13 Eq. 497; 41 
L. J. Oh. 300 ; 26 L. T. 283 ; 20 W. B. 534, 

Folld. BrlHOOC V. UrlHcoo, [18921 3 Cli. 513. 

Apld. Pe Turner, Wood v. Tui'ucr, [15)07] 2 Ch. 126. 

3287. Successful suit against Incumbrancer — 
Though Incumbrance valueless.] — ^A solr. is en- 
titled to a charge for his costs on property the 
subject of a successful suit conducted by him 
against an incumbrancer, alt-hougli the incum- 
brance be entirely valueless, provided it formed 
a cloud upon tlie title. It is no objection to an 
application for such a charge that it is made in 
a suit which is no longer pending, A w'hich was 
never brought to a hear ing, nor that the property 
has been sold before the application of the solr. 
— .Tones v. Frost, Re Fiddey (1872), 7 Ch. App. 
773 ; 42 L. J. (Ji. 47 ; 27 L. T. 465 ; 20 W. B. 
1025, L. JJ. 

3288. Administration suit against trustee — De- 
cree with direction for appointment of new trustee — 
Suit abandoned by plaintiff.] — In a suit by a re- 
siduary Icgat-oe against the sole surviving trustee 
of testator’s estate an administration decree was 
made, A it was ordered that a new trustee bo 
appointed. The decree was carried into chambers 
A the accounts brought in, when pltf. stopped all 
further proceedings in the suit. On a yietition 
by the solr. who had acted for pltf. in the suit, 
praying that his costs might be charged on pltf.’s 
interest in the estate, under Solicitors Act, 1860 
(c. 127), B. 28 ; — Held: there had been no “ jiro- 
perty recovered or preserved ” within the Act, 
A the solr. was not entitled to any charge. — 
Pinkerton v. Easton (1873), L. B. 16 Eq. 490 ; 
29 L. T. 364 ; 21 W. B. 943 ; sub nom. Pinkerton 
V. Ea.ston, Re Pinkerton, 42 I.-. J. Ch. 878, L. C. 

Amwf atifyjis .’-—Consd. Foxon v. OnKCtufjno (187 J), 9 Ch, 

App. 657,11.; Groer r, Youn«r (1883). 24 (^'h. D. 545. 

Keid. CharRon v, Charlton (1883), 52 li. .). Ch. 971 ; I’ler- 

son V. Knutsford EHtatos Co. (1884), 13 y. B. 1). 666 ; 

Rowlands v. Wilhams (1885). 2 T. L. R. 72 ; Redfern v. 

Rosenthal (1901), 85 L. T. 313. 

3289. Refusal of mandatory Injunction for pulling 
down buildings — Suit relating to easement only.] — 

A hill was filed alleging that deft, had built so as 
to obstruct pltf.’s ancient lights, A was proceeding 
to build so as further to obstruct them. A asking 
for an injunction against further building, A a 
mandatory injunction to pull down part of what 
had been built. An interlocutory injunction was 
granted against building higher, A the suit was 
afterwards compromised on the terms tlxat the 
building should remain of its then height. Deft, 
having become bkpt., his solr. petitioned to have 
his costs made a charge on deft.’s property to 
which the suit related : — Held : no property had 
been recovered or preserved witliin Solicitors Act, 
1800 (c. 127), s. 28. A suit which only relates 
to an easement is not a suit in which it can be 
said that property is recovered or preserved, even 
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though a mandatory injunction for pulling down 
buildings is refused. 

No doubt it [sect. 28] applies to property of all 
kinds : personal property & real property, cor- 
poreal & incorporeal property, property in posses- 
sion & property in remainder or i*e version (Mel- 
jisH, L..7 .). — Foxon V. Gascoigke (1874), 9 Ch. 
App. 654 ; 48 L. J. Ch. 729 ; 81 L. T. 289 ; 22 
W. B. B. JJ. ; ajfg. S. C. suh nom. Fox v. 

(lASCOioi-JE, 80 L. T, 748. 

i n noted kins : — Consd. Howlands v. 'VVllliains (188.'i), 2 
T. h. R. 72. Refd. Pelsall Coal & Iron Co. u. L. He N. VV. 
Jiy. (No. 3) (1892), 8 Ry. & Can. Tr. Cas. 146. 

3290. Action for detinue by administrator against 
next of kin — Failure to realise under execution 
— Proceeds subsequently lodged in administration 
action.] — A., as administrator of his deceased 
mother, sued B. &> C., his brother 6c sister, in tlie 
(Joramon Pleas at Ijancaster, in detinue foi' goods 
Ix'loiiging to the estate of the intestate, 6c recovered 
a ver(iict 6c judgment against tliejn, but was un- 
it bl(* to levy. Afterwards B. 6c (b sued out a 
plaint in a county ct. for administration of the 
estate, 6c brought into ct. the proceeds of the goods 
of the intestate, wliich they had hitherto con- 
ceided : —Held : the sole, who acted for A. in the 
action of di'tinuo was enlUU'd to a charge or hen 
ui)on tlie fund in the hands of the registrar of the 
county ct . uridi'r Solicitors Act, 1860 (c. 127), 
s. 28, as “ property rccoverial or priiserved through 
his mstrument-ality,” in respect of his costs in- 
curi’od hy him, to hi' taxed as between attorney 
A client, 6c this was thi' proper ct. in which to 
make tJie application.— (A tj.ow Catj.ow (1877), 
2 C. P. 1). 862 ; 25 W. B. 866. 

Anvoiatimis : — Refd. (<rccr c. Yomiff (1883), 21 Ch. D. 
r.lf) , 7i> p. Tweed, 11899] 2 Q. 13. I(i7, 

3291 Action to recover sum invested in building 
society— On ground of fraudulent transfer— Judg- 
ment for defendants.] — Under H. S. C., Ord. 51, 

r. 1a, a judge to whom an action has been trans- 
ferred for trial, has authority to hear a petition 
by a solicitor under Solicitors Act, 1860 (c. 127), for 
costs incurred in recovering property in the action. 

An action was brought by a husband against 
his wife 6c another person for a sum of money 
invested in a building society which the husband 
alleged to have been fraudulently transferred by 
his wife to the other person. The building society 
Avere also made (lefts, to tlie action A appeared. 
Judgment was given for defts. Upon petition 
presented under Solicitors Act, 1860 (c. 127), by 
the soil', to defts. other than the building society : 
— Held : he was entitled to a charge upon the 
whole sum invested, as benng the amount “ re- 
covered or pro8erv('d ” to (liem. — P orter c. 
West (1880), 50 L. J. Ch. 231 ; 43 L. T. 569 ; 29 
W. B. 286. 

3292. Money paid Into court — Plaintiff’s solicitor 
deciining to proceed — Change of solicitor by plain- 
tiff.] — Deft. ha\dng paid money into ct. in the 
action, iiltf.’s solr. declined to proceed with the 
action, except on terms to which pltf. would not 
assent. Thereupon pltf. retained fresh solrs., & 
obtained an order for a change of soli's. After 
the order was made the late solr. obtained a 
judge’s order at chambers, charging the money 
in ct. with his costs in the action ; — Held : 

( 1 ) Ay hen an action is pending a judge at chambers 
has jurisdiction to make such an order ; (2) the 
money in ct. was “ property recovered or pre- 
served ” within Solicitors Act, 1860 (c. 127), 

s. 28; (3) the order was valid, though pltf.’s solr. 
had ceased to be such when it was made ; 
(4) though he had discharged himself from the 
position of pltf.’s solr., yet, as he had not done 


so wrongfully or improperly, the order was right. 
— Clover v. Adams (1881), 6 Q. B. D. 622. 

Annotations: — As to (1) Refd. Re Thomas. [1893] 1 Q. JJ. 

(570. Ah to (4) Refd. Re Wadsworth, Rhodes v. Sagden 

(188.5), 29 Ch. D. 517. Generally, Bluck r. Lovorliig 

(1886), 35 W. R. 232. 

3293. Action by undischarged bankrupt — 

Without knowledge of trustee — ^Defence denying 
liability.] — FjMden v. Carte, No. 3316, post. 

3294. In bankruptcy proceedings — To abide 

result of action in High Court.] — In an action in 
the High Ct. deft, counterclaimed for money due 
from pltf., & also took proceedings in bkpey. 
against pltf. The bkpey. proceedings Avero stayed, 
on jiayment of £800 into the Bkpey. Ct. to abide 
the result of the action. Th(! action 6c all matters 
in dispute W('re rehTrod, 6c an award made in 
pltf.’s favour. ITtf.’s solr. aj^plit'd for a charging 
order on the £300 for his costs. The Div. Ct- 
declined to make tlio order, on the ground that it 
had no powiir to do so, & also that no suClicient 
merit had been shown: — Held: the money was 
not “ property preserved ” within tlie meaning 
of Solicitors Act. 1860 (c. 127), s. 28, inasmuch 
as the riglit to it depended on the discretion (Af 
the Bkpey. (T,, which might bo affected by cir- 
cumstaucf's outside the litigation. — PiERSONr v. 
Knutsford Estates Co. (1881), 18 Q. B. D. 
666 ; 58 I.. J. (i. B. 181 ; 82 W. B. 451, C. A. 

3295. Under R. S. C.. Ord. 14.1— Pltf.’s 

solrs. obtained an order under above Ord. that 
deft, should, as a condition of leaA^o to defend, 
pay the amount claimed into ct. Subsequently 
pltf., without the knowledge of his solrs. 6c with- 
out making any provision for tlieir costs, com- 
promised the act ion, 6c discharged them from tlieir 
employment. Di'ft. then applied for an order for 
the payment out to him ot the money in ct., 6c 
liroduced pltf.’s consent to such order being 
made ; hut the master bi'ing ot opinion that the 
compromise Avas collusive refused to make the 
order. The solrs. then applied under Solicitors 
Act, I860 (c. 127), 8. 28, for a charging order upon 
the money in ct, '.—Held: the money in ct. was 
under the circumstances “ iiroperly jireserved ” 
witlnn the sect., & there was jurisdiction to make 
a charging order. — Moxon v. Sheppard (1800), 
24 Q. B. D. (527 ; 59 E. J. Q. B. 2S6 ; 62 L. T. 
726 ; 88 W. B. 701, D. C. 

AnnoUttion Price v. Crouch (1891), 60 L. J. Q. 13. 767. 

3296. - — -- Defence denying liability — Plaintiff 
proceeding with action.] — Pltf. claimed £712 for 
work done undi'r a contract to repair defts,’ ship. 
Defts. paid £500 into ct., with a denial of liability, 
& counterclaimed damages for jiltf.’s delay in 
completing the work according to the luintract. 
Pltf. proceeded with the action, 6c in tJie result 
£165 was found to be due to him on his claim, 6c 
£210 to defts. on their counterclaim: — Held: 
(1) the sum paid into ct. was not property “ re- 
covered or preserved ” by the exertions of pltf.’s 
solr. within Solicitors Act, 1860 (c. 127), s. 28, so 
as to entitle him to charge the whole sum with 
payment of liis costs; (2) the claim & counter- 
claim must he treated as one action for the purpose 
of determining the solr.’s right to a charging order 
for his costs ; the sum recovered in the action 
was the balance remaining in favour of pltfs 
after deducting from the amount found to be duo 
on his claim the amount found to be due to defts. 
on their counterclaim, & therefore pltf.’s solr. 
was only entitled to a charging order in respect 
of that balance. — Westacott v. Bevan, [1891] 1 
Q. B. 774 ; 60 L. J. Q. B. 536 ; 65 L. T. 263 ; 39 
W. B. 363 ; 7 T. L. R. 290, D. C. 

Annotations ;—As to (2) Consd. Stumore v. Campbell, [1892] 

1 Q. B. 314. Reid. Knight v._Knlght, [1925] Ch. 83.5. 
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Sect. 4. — Statutory lien and charging orders: Sub- 
2, B. (h) ; suh-scct. 3.] 

3297. Security for costs of appeal— Appeal 

abandoned — Appeal against judgment of Prize 
Court.] — A sum of £500 was paid into ct. by 
claimants as security for the costa of their appeal 
to the Privy (/ouncil against a judgment of the 
l^rize Ct. condemning their vessel for the carriage 
of contraband. The appeal was abandoned. 
Thereuj)on croaa-sunmionses were issued : (a) by 
claimants’ solrs. for payment out of the sum in 
ct. ; (b) bj^ the I’rocurator-General for a charging 
order on the sum in ct., on tlie ground that the 
unsecured balance of the taxed costs of tlie Crown 
in the proceedings in the l^rizo Ct. would ab.sorb 
the whole sum remaining after taxation of the 
Crown’s costs in the abandoned appeal. Claimants’ 
solrs. contended that, at any rat^ so far as their 
owm costs were concerned, they had a prior claim 
upon the fund in ct. : — Held : as tlu* solrs. had 
neither recovered nor preserved the fund tlie 
equitable jurisdiction of the ct. did not upply in 
their favour, & the Procurator- General’s aiijilica- 
tion for a charging order upon tlie wholi* fund 
must be allowed.— Thk Dirkio, [11)20] P. 425; 
00 J.. .T. P. 4S ; 125 1^. T. 112 ; 27 T. C. P. 02 ; 
15 Asp. IVl. L. C. 212. 

ylTUio/c/uw Distd. 'J’lie Oranjo Nassau, [1921J 1’. 100. 

3298. Action for breach of trust —Dividends re- 
ceived by new trustee.] — Greicr r. Yoeno, No. 3207, 
ante. 

3299. Whether appointment of receiver.] — 

TUUNBULL V. ItK'IlARDRON (1SS5), 1 T. Ij. K. 244, 
C. A. 

3300. Dismissal of petition for winding up com- 
pany — Compromise of subsequent action by share- 
holder — With sanction of liquidator — Under volun- 
tary winding up.]- -Be Cxitkd Shkprkkd’s 
WiiEAX, Pose Co., "Mioad & Daubeny’s (hAi.vr, 
[18851 W. N. 15. 

3301. Partnership action — Defendant claiming to 
be partner — Claim not disputed.] — P owlands v. 
Wii.JJAMS (1885), 2 T. I.. P. 72, C. A. 

3302. Costs paid under order of court — Re- 
funded by order of Court of Appeal.] —Costs paid 
under order of the ct. below & ordered by tlu; 
Ct. of Appeal to be refunded are property re- 
covered within Solicitors Act, 18(50 (c. 127), s. 28. 
An action was dismissed with costs, wlucli were 
taxed at £298 & paid. On appeal this judgment 
was reversed, leave was given to amend the plead- 
ings, & the action was ordered to proceed on the 
amended pleadings, & defts. were ordered to repay 
to pltfs. the costs they had received & to jiay to 
pltfs. their costs of the appeal, which were taxed 
at £105. After this pltfs. became banki'upt. On 
the application of the solrs. who had acted for 
pltfs. in tlie appeal : — Held : they were entitled 
to receive from di'fts. the £105, & also to receive 
from defts. out of the £298 the dillcrcjnce between 
the £105 & pltfs.’ costs of tlie appeal taxed as 
between solr. & client, & the balance only of tlie 
£25)8, after jiaying the above difference & the 
costs of the solrs. & defts. of the application, 
was to be paid to the trustee in the bkpey. — 
Guy V. CmmciiiLL (1887), 35 Ch. J). 489 ; 66 
L. .T. Ch. 070 ; 57 L. T. 610 ; 35 W. R. 700 ; 3 
T. L. R. 000, C. A. 

Annoiatuni: — Consd. Be Meter Cabs, [1911] 2 Ch. .057. 

3303. Defeat of hostile administration action — & 
motion for appointment of receiver,] — Be Dickin- 
son, Bute (Marquis) v. Walker, Ex p. Hoyle, 
Shipley & Hoyle, [1888] W. N. 94. 

3304. Annual sum secured to wife — On decree 
for dissolution of marriage— Costs appearing to be 


recoverable from husband — Facts rebutting pre- 
sumption of contract by wife.] — A decree for dis- 
solution of marriage liaving been made on the 
wife’s petition, an ordcT was made under Matri- 
monial Causes Act, 1857 (c. 85), s. 32, directing her 
husband to secure to her for life the annual sum 
of £130. Upon application by tlie solrs. who had 
acted for the wife under the petition for an order 
under Solicitors Act, 1860 (c. 127), s. 28, charging 
their costs upon such annual sum of £130 : — 
Held : such annual sum was “ property recovered 
or preserved by the sohs.,” & therefore liable to 
a charging order under s. 28 ; but the ct. refused, 
in the exercise of its discretion, to make the order, 
on the ground that upon the facts it could not be 
presumed that the wife had entered into a contract 
witli the sobs, so as to bind her s(qiarate i>ro- 
porty ; tlu' husband was tlu'refore primfi facie 
responsible, A for anything (hat ajipeared the 
costs could b<‘ recovered from him. — H arrison v. 
Harrison (18SS), 13 r. 1). 180; 58 L. J. P. 28; 00 
L. T. 39 ; 3(5 \V. R. 718 ; 4 T. I .. U. (516, C. A. 

A )innfaii(>nft •— Consd. Be Wjtngrflold A Blow, [1904] 2 Ch. 
<>0.1. Reid. Braiuustoin v. Jitnvin (1891), 7 T. L. R. 24G ; 
Evorett V. Paxton (1891), 05 L. T :585 , Hood Burra v, 
t'ttthmrt. [1891] 2 Q. B. 559, Mentd. Leak v. DrifTlolil 
(1889), 24 g. B. D. 98 ; Bonnor r. Lyon (1890), ;i8 W. 11. 
54] ; Pclton r. Hariiaon, [1891] 2 B. 122 . Be 'J’ntham, 
BcnBiuido V. HuatinRH (1K92), 37 Sol. .It>. 27 ; Watkins 
r. VVutkina, [1896] P, 222 ; Macliircan v Maolnrcan 
(1897), 77 Jj. T. 474 ; lie Picldwick, .lohiiaon v. Adainaon 
(1908). 78 L. .1. Ch. 153. 

3305. Property devised & bequeathed by will — 
Action to establish validity of wiU.] —Testator by 
his will, after beipu'athmg his household furniture 
A effects to his wife, devisotl A becjucathed the 
residue of his real A person nl estate to his wife 
for life. A, after her decease, to his two daughters, 
of w’hom one w'as his legitimate daugliU'r by a 
former wife A the other was ilh'gitimato, in equal 
shares. Probate of (he will being opposed by 
testator’s daughters, the exor. brought a probate 
action against them to establish its validity, with 
the result that i) rebate of the will was doercied. 
The hulk of the ('state was Toaliyi—Hcld: the 
.solr. who acted for tlie <'Xor. wa.s entitled under 
Solicitor.s Act, 1860 (c. 127), s. 28, to a cliarge for 
his costs m tlie action iqxjn tfie property devised 
A beiiueathed by the will as jiroperty iirescrved 
through his instrumentality.— A-r p. TWEion, 
[1899] 2 Q. B. 1(57 ; 68 L. J. Q. B. 794 ; 81 L. T. 

1 , 48 VV. n. 5, G. A. 

3306. Winding up & reconstruction of company.] 

— A limited CO. being unable to meet its liabilities, 
executions W'ere levied on the co.’s property by 
creditoi's, A other creditors threatened actions. 
An extraordinary meeting of the co. was then 
held, A resolution.? wi're duly passed to wind up 
the CO. voluntarily. It w^as further resolved that 
the liquidator should submit a proxiosal for the 
reconstruction of the co. 

A scheme of arrangement, sanctioned by order 
of the court, under the Joint Stock Companies 
Arrangement Act, 1870 (c. 104), provided that a 
new CO. should be incorporated ; that one of its 
objects should be the acquisition A undertaking 
of the assets A liabilities of the co. ; that the now 
co. should discharge the unsecured debts of the 
CO. by allotting to the unsecured creditors fully 
paid-up shares in the new' co. in full discharge of 
their claims against the co. ; A that the share- 
holders of the CO. should receive partly paid up 
shares in the new co. It was also provided that 
the new co. should pay all the costs of the winding 
up A of the scheme of arrangement. 

In pursuance of this order an agreement, sub- 
sequently adopted by the now co., was made 
between the liquidator A the trustee of the future 
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new CO. whereby it was provided that iiart of the 
consideration payable by the new co, to the 
jiqnidator shoiild be cash. The new co. did not. 
j)ay cash, & the assets of the co. accordingly were 
not transferred to the new co. : — Ilchl : the co.’s 
assets purchased by the now co. retained by tlie 
liquidator were to bo charged witli the costs of 
(he co.’s solr. which had ai’isen in connection with 
tiie winding up & reconstruction of the co., the 
co.’s property having been “ recovered or pre- 
served ” through the instrumentality of t he solr. 
within Solicitors Act, 1860 (c. 127), s. 28. — Be 
.John Ctayton, Ltd. (1905), 92 L. T. 223; 49 
Sol. do. 2:18. 

3307. Compromise of administration action.] — 

In an action by beneficiaries under a will against 
the trustees for {inter alia) execution of the tru.sts 
of the will, an account of testator’s busine.s.s, 
vhich had been carried on by tlie tru.stoes under 
a yiower in that behalf, & administration, a re- 
ceiver & manager of the business was appointed on 
motion, & tlie action was ulthriately compromised 
at the trial, one of the tfirms of compromise 
being that the costa of all jiarties should be paid 
out of the estate, including in the costs of the 
trustees all costs, charges, & cxpen.ses incurred 
hy them as exors. &; trustees of the will. In tlio 
re.sult the action proved disastrous to the trust 
estate, the business, which previously had been 
piolitable, having to be closed down for w.ant of 
(apital, & the assets of the (‘state Ix’ing msulVi- 
cient to pay the costs of all paitii's. On an appli- 
cation by pit fa.’ solrs. for a. chaiging order for their 
costs under Solicitors Act., 1860 (c. 127). s. 28, 
& l)y the trustees for a declaration of priority in 
resp(‘( t of t heir costs, charges, A expenses : — Ildd : 
(1) inasmucli as the property lind been managed 
A ri'tained for the rightful owners, it liad been 
“ preserved ” within the meaning of s. 28 ; it 
did not matter that in fact the property when it 
had been pre.served for the benelit of the parties 
entitled yielded little or not.iiing for them ; &. 

in tlie circumst.aTic<‘s pltfs.’ sobs, were entitled 
to a charging order for their costs ; (2) having 

regard to the long-estahliahed ju-actice of the t’h. 
Div. indemnifying trustees tor all expenditure 
properly incurred in relation to their trirst estate, 
Ai:. also to the express terms of the compromise, 
deft, trustees were entitled to jiayment of all their 
costs, charges, exjienses in priority to the 
charging order obtained by pltfs.’ solrs. 

(3) The power of the ct. to make a charging order 
is discretionary, & it will not be made if the effect 
is to deprive trustees of their cijsts, charges, 
expt'nses where they have done notliing to dis- 
entitle themselves to the considi'i ation of the ct.- 
Be Turnpir, Wood i’. Turner, [1907] 2 (di. 126, 
S39 ; 70 L. J. Ch. 492 ; 96 L. T. 798 ; 23 T. L. R. 
524 ; 51 Sol. Jo. 485, C. A. 

3308. Claim for declaration of title to premises — 
Appointment of receiver & manager — Discon- 
tinuance by plaintiff .] — In an action by a wdfo 
against her husband claiming as her propert y t he 


assets of a bridge club carried on by them jointly, 
the wife obtained an order for the appointment 
of a receiver & manager of the property. She 
subsequently abandoned lier claim in the action. 
On an application by her solrs. for a charging 
order under Solicitors Act, 1860 (c. 127), s. 28, in 
respect of their costs of obtaining the receivership 
order : — Held : the propei t y had neither been re- 
covered nor preserved tlirough the instrumentality 
of the solrs. & they were therefore not entitled to 
the order.- — ^WiNGFiEi.D v. Wingfield, [1919] 1 
Oh. 462 ; 88 L. J. Ch. 229 ; 120 L. T. 588 ; 35 
T. L. R. 308 ; 03 Sol. Jo. 372, 0. A. 


Sub-sect. 3.— In respei’I' oi<‘ What Costs. 

3309. Costs In particular matter or suit — Not 
general costs.] — An attorney, under Solicitors Act, 
1860 (c. 127), s. 28, can only have a charge upon 
property recovered or preserved for his client in 
respect of the cost.s m the particular matter or 
suit, not for general costs . — Ex p. Thompson 
(1860), 3 L. T. 317. 

3310. -.] — Wilson v. Round, No. 3260, 

ante. 

3311. Proceedings for benefit of Infant — Costs of 
establishing title — & costs of partition suit.] — The 

costs of jiroceedings under Declaration of Titles 
Act on licdialf ol an infant, together with the costs 
ol a partition suit «te of a suit to obtain a declara- 
tion of lien -Held : to be costs for wdvich the solr. 
had a li(‘n on the fund recovered. — P ritchard r. 
Roberts (1873), L. R. 17 Bq, 222 ; 43 L. J. Ch. 
129 ; 29 Jj. T. 883 ; 22 W. R. 259. 

Annotation — Refd. Steeden r. Waldon, [1910] 2 Ch. 39.'!. 

3312. Costs on further consideration.] — SiArs. 
wlio liad obtained a charging order for costs due 
i o t hem were not allowed their costs of appearing 
by counsel at the hearing on further consul oration. 

JNIildmay V. CuicKK (1877), 6 Ch. 1). 553; 46 
L .1. Ch. 6(57 ; 25 AV. R. 788, C. A. 

Annotations Mentd. Belcher r. Williums (1800), 45 Ch. D. 

510 ; lie Morgan, Smith r May, [1900] 2 Ch. 471 ; ricrbert 

r. llerliert, [1912] 2 Cli. 208. 

3313. Costs bona fide incurred -In recovering or 
preserving property.] — B mden v. Carte, No. 3315, 

3314. Solicitor commencing partnership 

action -In Ignorance of insolvency of partnership.] 

— If a solr. has hand fide eommoneed a partnership 
action & obtained the appointment of a receiver, 
who has got in assets, he is entitli'd to a charge 
on the a.ssets recovuu'cd for liis costs, unless, being 
awar<‘ that the part nership was insolvent, he com- 
menced his action not bond fide, hut merely to 
obtain costs w'liere prf)eo('ding.s might liavo been 
taken in bkpey . — Be Nicholas At Paine, Ex p. 
Lovett (1889), 61 L. T. 87 ; 37 W. R. 715 ; 5 
T. L. R. 581 ; 6 Morr. 173. 

3315. Action by bankrupt without knowledge of 
trustee -Money paid into court — Subsequent inter- 
vention of trustee — Costs up to time of inter- 
vention.] — (1) An undischarged bkpt., without 


3307 i. Compronnse of adininistrat 
ortioii.j-— M'L arnox 1'. Cakuickferi 
Uruan DisTurcT Council, [1904 

X. It. 41. — IR. 

A judgment debt.] — A judgm 
debt is ‘ property *' within Rule 11 
—Orford r. Fleminu, 18 C. L. 
Occ. N. 142. 241. — r.AN 

i.,.*! under mortgage dcla 

by eohntnr — To benefit of credit or n 
— Trkmkear V . Li 
(1890), 20 O. R. 137.— CAN. 

Award on arbitration.] — A 
arhn. haring been made 
action, the arbitrator awarded t 


a certain sinn should bo paid by pllf. 
to deft., lit tho award was conllrnied 
by the ct. An older was made on the 
uppltoatlon of doft*J.’ solr. under 30 
iSc 40 Viet. c. 44, s. 3, deedaring him 
entitled to a lien for tlie costs of deft. 
In the action upon the amount awarded, 
as property recovered or presorvod for 
deft, tbrongli tho in.stniracutality of 
tho solr. ; & directing pltf. to pay 

thereout to tho solr. tho amount of 
such costs when taxed. — M‘AaJCAVF.v 
V . M'Aleavey (J882), 9 L. R. Ir. 105. 
— IR. 

0 . Ibroperty over which jilaintiff 


appointed receiver — Equitable execu- 
tion .] — Duff r. Tunc, [1914] 2 I. R. 

3I.--IR. 

PART VUI. SECT. 4, SUB-SECT. 3. 

3309 i. Costs in parlh'^iilar matter or 
suit — Not general eos(«.] — ^A solr. is 
untitled under 39 & 40 Viet. c. 44, 
8. 3, to a charge for costs incurred In 
recovering or preserving property, not 
only against his own client, but against 
all persons entitled to the property. 
But tho charging order must bo oon- 
llnod to costs of proceedings in tho ct. 
where it Is made. It does not extend 
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Seel. 4. — Staiviorp lien and chargmg orders: Stub- 
secU. 3 & 4, A. & B.] 

the knowledge of the trustee in his bkpey., brought 
an action, claiming {inter alia) remuneration for 
services rendered by him as an arclxitcct to deft., 
& damages for wrongful dismissal. Deft., without 
admitting any legal liability to pltf. paid £300 
into ct. Pltf. took out a summons to liave the 
money paid out to liim, but before the summons 
was heard the action came to the knowledge of 
the trustee, & he obtained an order joining him 
as co-pltf. in the action, on the groimd that the 
remuneration & damages claimed were his pro- 
perty. The bkpt.’s solr. then applied for a charg- 
ing order on the £300 in respect of his costs, 
charges, & expenses of or in reference to the 
action : — Held : the bkpt.’s solr. was entitled to 
a chai’ging order for his costs up to the time of 
the intervention of the trustee. 

(2) Wlien the ct. makes an order under tlio 
Solicitors Act, 1800 (c. 127), s. 28, declaring a 
solr. entitled to a charge upon the property re- 
covered or preserved in an action, it is the duty 
of the judge to limit the order to costs jiroperly 
incurred in i-(*(;overing or preserving the jjroperty. 

Money paid into ct. by a ileft., although accom- 

{ lanied by a defence denying legal liability, may 
>e taken out of ct. by pltf., <& is, therefore, pro- 
perty “ recovered or prc'served ” within Solicitors 
Act, 1800 (c. 127), s. 28. — Emtden v. Carte (1881), 
19 Ch. D. 311 ; 51 L. J. Ch. 371 ; 45 L. T. 328 ; 
30 W. R. 17, C. A. 

Annotations : — Ae to (1) Apld. Ttc Motor Cabs, [1911] 2 Ch. 
.'i.'j?. As to (2) FoUd. Charlton v. Charlton (1883), 49 
L. T. 2G7. Apld. Jackson v. Stiilth, Er p. Dlgby (1884), 
fi3 L. J. Ch. 972. Refd. Knight i\ Knight, [1925] Ch. 
83.5. As to (3) Distd. WcHtacott r. Ilovan, [1891] 1 Q. 11. 
77d. (hnerallu, Consd. Winghehi r. Wlngfleld. 11919] 1 
Ch. 4 02. Mentd. Cooto r. Ford, [1899] 2 (’h. 93 ; Brown 
V. Fccncy, [1900] 1 K. B. 5G3. 

3316. Costs of proceedings In court of justice — 
Not In respect of proceedings before arbitrator — 
Under Land Clauses Act, 1845 (c. 18).] — (1) A 
solr. is not cnlilled to a charge under Sf>licitors 
Act, 1800 (c. 127), upon property of his client 
“ recovered oi* preserved ” for costs in resjxect of 
proceedings taken belore an arbitrator or jury 
under Lands Clauses Act, 1845 (c. 18), for com- 
pensation, such lU’ocoodmgs not being “ pro- 
ceedings in any Ct. of Justice.” 

(2) The London agents of a country solr are not 
entitled to any such charge as against the original 
client. They are not the solrs. emjiloyed within 
the moaning of Solicitors Act, 1800 (c. 127), s. 28, 
their only right being as against the countiy solrs. 
who employed them, & who alone are entitled 
to the statutory charge. 

(3) A solr, who acts both for a mtgor. & mtgee. 
in the same transaction docs not by that tact 
alone lose his right to the statutory charge. — 
Macfarlane v. Luster (1887), 37 Ch. D. 88 ; 57 
L. J. Ch. 92 ; 58 L. T, 201 ; 4 T. L. R. 100, C. A. 

Annotations : — As to (2) Refd. Itc Bcoket, PurnolJ v. Paine, 
11918] 2 Ch. 72. As to (3) Refd. Bmiitou v. Electrical 
Engineering Corpn., [1892] J Ch. 434 ; lie Walker, Mere- 
dith V. Walker (1893), 68 L. T. 517. 

3317. Costs of appeal against refusal to make 
order.] — Watekland v. Serle (1897), 42 Sol. Jo. 
08, C. A. 

3318. Counsel’s fees not paid before delivery of 
bill of costs — Or commencement of taxation — Costs 
of preparing brief.] — For the purpose of taxation 


of a solr.’s bill under Solicitors Act, 1860 (c. 127), 
s. 28, “ costs, charges, <fe expenses ” may include 
fees to counsel which have not boon paid before 
the delivery of the bill or the commencement of 
the taxation. 

A lady was involved in litigation with certain 
money-lenders. Her son was finding the money 
for the costs thereof. Tlie lady <te her son were 
being advised by different solrs. The son’s solr. 
prepared the brief in the litigation «& the lady’s 
solr. perused & approved it. The litigation was 
settled, & the lady recovered certain property. 
Ilor solr. then applied for a charging order on the 
property recovered for his costs, charges, «fc 
expenses, & obtained by consent an order that his 
bill of costs as then delivered should be taxed & 
an undei-t-aking that the amount found due should 
be paid. The bill of costs contained (a) a sum for 
counsel’s fees which had not then been paid, & 
(h) a sum for preparing the brief in the litigation. 
Upon taxation of the bill ; — Held : the counsel’s 
fees, which were paid during the taxation, should 
be allowed as costs, cliarges, & expenses, though 
not paid before the commencement of the taxation, 
but the sum for preparing the brief should not be 
allowed. — lie Eden, Watkins v. Eden, [1920] 2 
K. R. 333 ; 90 L. J. K. B. 188 ; 123 L. T. 134 ; 
sab nom. Eden v. Miller. 04 Sol. .To. 357, 0. A. 
Annotation : — Reid. Goodchlld v. Roberts, [192.5] Ch. 592. 


SUB-.SECT. 4. — The Application. 

A. In General, 

3319. Form of application — By summons or 
petition.] — On Dec. 4, 1878 doft.’s soli’s, obtained 
upon a summons intituled in a partnership action 
an order charging all moneys in the hands of the 
receiver & payable to deft., with their costs of the 
action. On the previous day a judgment creditor 
of deft, obtained a garnishee order nisi, attaching 
all moneys in tlie liands of the receiver then or 
thereafter to become duo fo deft., & on Dec. 5, 
1878 the garnishee order nisi was served on the 
receiver, & was subsequently made absolute : — 
Held: (1) the solr.’s charge had priority to the 
claim of the creditor under the garnLshoe order. 

(2) A charging order under Solicitors Act, 1800 
(c. 127), s. 28 may he obtained either on summons 
or petition, & is sullicient if intituled in the action 
or proceeding in which the property is recovered 
or preserved. — II amer v. (tILes, Uile.s e. TIamer 
( 1879), 11 Ch. D. 942 ; 48 L. J. Ch. 508 ; 41 L. T. 
270 ; 27 W. R. 834. 

Anntitaiions : — As to (1) Consd. Jackson v. Smith, Ex p. 

Dltrby (1884), 53 L. J. Oh. 972. Generally, Mentd. Austin 

V. Jackson (1879), 11 Ch. D. 942, n. ; Potter v. Jaokson 

(1880), 13 Ch. D. 815 ; Kosher v. Crannls (1890), 03 

L. T. 272 : Ross v. White, [1891] 3 Ch. 320. 

3320. — — — .] — ^An application by a solr. 
under Solicitors Act, 1860 (c. 127), s. 28, for an 
order charging his costs upon the interest of a 
party to an action in a fund in ct., is, notwith- 
standing Jud. Act, 1873 (c. 60), s. 39, properly 
made by a petition in the action. But the other 
parties to the action ought not to bo served with 
the petition. — Brown v. Trotman (1879), 12 Ch. 
D. 880 ; 48 L. J. Ch. 802 ; 41 L. T. 179 ; 28 
W. K. 104. 

3321. How Intituled — In the matter of the 
suit.] — A petition for the purpose of obtaining a 


to mlscollauecuB costs, or costs of pro- 
ceedin((s io another ct., or of a pro- 
oeedlngr, e.g. to remit an action to an 
inferior ct., which has been abandoned. 
— SUKVI.IN V. M'Grank (1880), 17 

L. R. Ir. 271.-IR. 


PART VIII. SECT. 4. SUB-SECT. 4. 

—A. 

3321 i. How intituled — in the matter 
of the suit .] — Where a petition was in 
the style of cause of the original suit, 
& also, '■ In the matter of T. S. K. a 


solr.,” & “ In the matter of the Im- 
perial Statute x>as8ed in the twenty- 
third & twenty-fourth years of the 
reign of Her Majesty (Jueen Victoria, 
& chaptered one himdrod & twenty- 
soyon — Held: as the petition was m 
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(loolaration under Solicitors Act, 1860 (c. 127), 
p, 88 tnusi be entitled in the suit, notwithstanding 
tiint the bill has been dismissed, & that the parties 
to tlie suit, whom it will thus become necessary 
to serve, are numerous. — Re Keane (1871), li) 
W. R. 429. 

j unofation : — Apld. Heinrich v. Sutton, Kc Fhidoy (1871), 

(i Ch. App. 8(5.'). 

- & in the matter of the solicitor.] 

IfKiNRicii V. Sutton, Rc Fiddey, No. 3330, post. 

3323. .] —Hamer v. Giles, 

Giles v. Hamer, No. 3319, ante. 

3324. On whom served — Person whose property 
to be charged.] — Brown r. Trotman, No. 3320, 
ante. 

3325. Time for making application— Decree for 
administration — On further consideration.] — A 

decree for administration of testator’s estate was 
made at the suit of an infant who was entitU‘d to 
a contingent reversionary share in the estate. 
It. wa.s Holr. for pltf. & for .1. & A., two of the 
persons entitled to tfio other shares. After decree 
lie ceased to be solr. for these paHios, & obtained 
an order directing taxation of his costs as their 
solr. in the action, including the costs of the 
application, charging tlieir sliares in the estate 
with the payment of sucli costs, with liberty to 
apply to have tliem raised. He now, the cause 
not yet liaving been lieard for further considera- 
tion, api)lied to have tlie costs raised by a sale 
ol the shares raised : — Held : the application was 
premature, & no order ought to be made for 
raising the costs until the cause was heard for 
fuither consideration. — Re Green, Green v. 
Gheen (1884), 2(J Ch. 1). 10 ; 54 L. J. Oh. 54 ; 50 
Ji. T. 513 ; 32 W. K. 373, 0. A. 

3326. - Effect of delay— Proceedings in 
lunacy.] — A lunatic died in June, 1853. In Feb. 
1<S51 an order in lunacy was made, by which it 
was declared that the costs incurred in i)ro8ecuting 
lh(‘ commission had been iiieurred for the benefit 
of the lunatic, & the bill w'as directed to bo t.axed. 
4’he taxation w'as completed in Fob. 1855, after 
tills the. solr. who had been employed in pro- 
secuting the commission delivered for the first 
time a signed bill of costs. In Oct. 1860 the solr, 
presented a petition to have his costs raised out 
of ]m)perty of wliich the lunatic, who left issue, 
luul been tenant in tail: — Held: under the pro- 
viso conta,mc‘d in Solicitors Act, 1860 (o. 127), 
.s. 29, the ai>plication was too late . — Re Gumming 
(1860), 2 l)e G. F. & J. 376 ; 6 Jur. N. S. 1129 ; 
15 F. K. 666 ; sub nom. Re Gumming, bJ.c p. 
Turner, 30 L. J. Ch. 29 ; 3 \,. T. 391 ; 9 W. K. 
213, L. JJ. 

3327. No ground for refusing order — 

Unless other rights have arisen.] — Delay by a solr. 
in applying under Solicitors Act, 1860 (c. 127), 
s. 28, for an order charging his costs on property 
recovered by him is no ground for refusing the 
order unless other rights in respect of the pro- 
perty have arisen in the meantime. 

Soil’s, employed by a limited co. recovered a 
claim against an estate in course of administra- 
tion by the ct. The co. was subsequently wound 
up by the ct. Shortly after the winding-up order 
was made, the solrs. applied for an order charging 
their costs on the co.’s share of the fund in ct. to 
the credit of the administration action : — Held : 
as the charging order in tliis case conferred no new 

the proper style of oause of the original 
suit, the other two headings, oven If 
unneoessary, might bo considered as 
eurphiaage. — Lbaoook v. MoLaken 
(1892), 8 Man. L. R. 679.— CAN. 

d. In the matter of the Act.] 

— A solr. ’a petition for a charging order 


right, but was only a clump speedy mode of 
enforcing the common law lien on the cn.’s share 
of the fund in ct., which lion existed prior to the 
winding up, the ct., in the exercise of its discre- 
tion under the statute, would make the order. — 
Re Born, Curnock v. Born, 11900] 2 Gh. 133; 
69 L. J. Gh. 609 : 83 L T. 51 ; 49 W. B. 23 ; 44 
)Sol. Jo. Oil. 

Annotations Atii. Re Motor Cabs, [1011] 2 Ch. 657. 

Reid. The Birnam Wood, [U)07] P. 1. 

3328. Whether made ex parte.]— The Birnam 
Wood, No. 3278, ante. 

Tt. To Whom Made. 

3329. Whether to Judge to whose court action 
attached.] — Wilson v. Hood (1864), 3 11. &. G. 
118 ; 33 L. J. Ex. 204 ; 10 L. T. 345 ; 159 E. R. 
484 ; sub nom. Re Wilson & Hood, Rx p. Sea- 
man, 10 Jut. N. S. 592 ; sub nom. Ex p. Seeman, 
4 New Rep. 154 : sub nom. Ex p. Sli'’e:man, 12 
W. R. 748. 

Annotatiims : — Apld. Catlow v. Catlow (1877), 2 C. P. D. 

:562. Refd. Holnrlck v. Sutton, Re Eiddoy (1871), 40 

L.J.Ch.olH; Bu’chaUv. ITigin (1875),L R. 10 C. P. .507. 

3330. .1 —When a solr. makes an applica- 

tion to the Gt. of Gh. to have it declared that he is 
entitled to a charge upon property which has been 
recovered or preserved by him for his client in a 
suit in which he has been emjOoyed, ho must make 
his application to tlie judge to whoso ct. the suit 
is attached, As the application must bo entitled in 
that suit as well as in the matter of the solr. 
Semble : the fact that a suit has been absohil/cly 
dismissed is no objection to such an order being 
subsequently made in the suit. — Heinrtcti v. 
kSuTTON. Re Ftddey (1871), 6 (’h. App. 865; 25 
L. T. 613; 19 W. K. 1075. 

Annot-aUon ; — Apld. Uwenr. Ilen.^haw (1877), 47 li. J. Ch. 207. 

3331. -In an action intituled in the Gh. 
Div. laverpool District Registry, & tried before a 
judge jury at Liverpool, a petition under 
Solicitoi’s Act, 1860 (c. 127), s. 28, by a solr. for an 
ord(T to charge the property recovered or pr<‘- 
servod must bo presented to the judge who l-ricd 
the action, the judge of the Gh. Div., to whose rt. 
t lio action was attached, having no jurisdiction to 
hear the petition. — OvTEN v. IIenshaw (1877), 
7 Gli. D. 385 ; 47 L. J. Gh. 267 ; 26 W. R. 188. 

3332. .] — The motion for a charging order 

under Solicitors Act, 18(50 (e. 127), s. 28, must be 
made before the judge w'ho tried the cause. — 
Higgs r. Schrader (l878), 3 G. P. D. 252 ; 47 
L. J. Q. B. 426 ; 20 W. R. 831. 

3333. .] — -Any judge of the High Ct., 

whether sitting in bkpey. or not, can make a 
charging order under Solicitors Act, 1860 (c. 127), 
B. 28, Ac, semble, so also can a judge who is a judge 
of the Gt. of Bkpey. alone, where in the course of 
bkjiey. proceedings property has been “ recovered 
or preserved.” 

A charging order under the sect, can bo made by 
any judge of the Div. in which the ” suit, matter 
or proceeding ” has been heard, Ac the application 
for the order need not necessarily bo made to the 
particular judge who heard the suit, matter or 
proceeding. 

An application to discharge a charging order 
under the above sect., as in all cases in which it 
is sought to set aside ex p. proceedings, must be 
made promptly ; for instance, an application 

— Whoro an attorney appllcB to bo 
paid his costs out of a fund allocated 
to his cllont ho oiufht to state In his 
affidavit that he distinctly Infornie.'l 
his client of his intention bo to apply. — 
Rkumonr V. Gormlev (1842), 4 I. 
Eq. R. (598.— IR. 


should be Intituled In the matter of 
the Act. The petition or notice must 
show upon what material It is (rroundod. 
— WlSHAKT V. Bonnbau (1887), 6 

Man. L. R. 132 —CAN. 

•. Notice of applicaiion — Necessity 
for statement of rwMce in 
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Sect. 4.- -Sialutory lien and charging orderst: Suh- 

5, cfc a] 

made after the lapse of two months from the 
service of the order, without siiilicient cause 
shovTi for the delay, is too late. — lie Deakin, 
Ex p. Daniell, [1900J 2 Q. B. 480 ; 69 L. .T. Q. B. 
725 ; 82 L. T. 770 ; 48 W. R. 678 ; 44 Sol. Jo. 553 ; 
7 Mans. 302, C. A. 

3334. Judge to whom action transferred for 
trial.] — Porter v. West, No. 3291, ante. 

3335. Judge in chambers — Action pending.] — 
Clover v. Adams, No. 3292, ante. 

3336. Action for detinue by administrator in 
High Court — Subsequent suit for administration by 
defendant In county court — Application to High 
Court.] — Catlow V. Catlow, No. 3290, ante. 

C. By Whom Made. 

3337. Solicitor employed.]— Solicitors Act, 1800 

(c, 127) is intended for the benefit & protec- 
tion of solrs. only, & the ct. will not sanction the 
use of it for the purpose of enabling parties to 
an action to charge the ))roperty recovered or 
preserved in the action with tlie pa^unent of costs 
for which tliey themselves are liable & whicli 
they are able to pay. — Harrison v. Cornwai.l 
Minerals Ry. (Vi. (1884), 53 L. .T. Ch. 596; 50 
L. T. 452 48 J, 1*. 724 ; 32 W. R. 748. 

Annotation — Consd. lie Hortie, Ilorne r. Home, 11900] 1 

Ch. 271. 

3338. - ~ - Though ceasing to act — Employment 
of new solicitor.]— By an orde r made in an admini- 
stration suit, the costs were ordered to be taxed, «fc 
pltf.’s costs to be paid to his solr., B., out of a 
specified fund in ct. Before tlie costs had been 
taxed pltf. obtained an order to change his solr., 

B. no longer acted for any party in the suit: — 
Held : B. was entitled to a charging order, under 
Solicitors Act, iSdO (c. 127), upon the interest of 
his client in the fumis in ct., notwithstanding the 
prior order for pajunent out of a certain specified 
fund ; but such order ought not to extend to dir<‘ct- 
ing a sale, but must be limited to giving the parties 
liberty to apply. The fact that pltf. had in the 
meantime assigned his interest with the knowledge 
of B. made no difference. — Pilcher v. Arden, Be 
Brook (1877), 7 Ch. I). 318 ; 47 L. .1. Ch. 479 ; 38 
L. T. Ill ; 2() W. R. 273, C. A. 

Annotation’^ : — Folld. Hiillcy 1 Iliillcy (1S7S), .IS L. T. 99. 

Refd. Colo r. lOlov. llS9t] 2 () R. ISO. Mentd. JMathius 

V. YottH (1882), 4(i L. T. 497. 

3339. .j Clover v. Adams, No. 

3292, ante. 

3340. Acting for mortgagor & mortgagee 

in same transaction.]— M acfarlane v. Ijhter, 
No. 3316, ante. 

3341 . Personal representative of solicitor.]- - 

Baile V. Bails, No. 3286, ante. 

3342. Not by party to action.] —Harrison v. 
CoHNWATR Minerals Ry. (Vj,, No. 3337, ante. 

3343. London agent.] — Macfarlane v. Ia.ster, 
No. 3316, anfe. 


3344. Assignee of solicitor.] — Under Solicitors 
Act, 1860 (c. 127), 8. 28, the assignee of a solr. 
employed by jiltf. in an action may ajiply for & 
obtain a charging order on the property recovered 
in the action for the costs incurred to such solr. & 
assigned by him to ap^ict. — Briscoe v. Briscoe, 
[1892] 3 Cli. 543 ; fU L. J. Cli. 665 ; 67 L. T. 116 ; 
40 W. R. 621 ; nuh nom. Be Brtscoe, Briscoe v. 
Axwortiiy, 36 Sol. Jo. 610. 

D. Grounds for Granting or Refusing. 

3345. Order obtained for order of costs — To 
London agent.]- — An order hail been made for the 
payment of llio eosts, charges, & expenses of all 
parlies to a petition to appoint new trustees in 
the room of others who had disclaimed, such costs 
to be paid out of the trust estate t-o the London 
agent of petitioner’s solr. On an application that 
tiie amount of these costs, which had been taxed, 
but not paid in consequence of the trust estate 
not having been realised, should bo declared to bo 
a cliarge on tlie trust property : — Held : petitioner 
having already obtained an order for tlic payment 
of these costs, the ct. could not under Solicitors 
Act, 1860 (c. 127), s. 28, declare the amount to be 
a charge on tlio estate. — Re Viney’s Trust (1808), 
18 L. T. 851. 

AnnotnUan Eefd. lie Clarke’s Settlmt. (1911), 65 Sol. 

Jo. 293. 

3346. — In respect of costs for which charge 
sought.] — In a creditor’s administration action the 
usual decree was made on .luly 1, 1907. In Jan. 

1910, pltf. entered into a contract for the sale of 
the only outstanding asset for £383. Deft., the 
sm’viving extnx., opposed the confirmation of this 
contract- on tlie ground of undiTvalue, & the 
property vas ordered to be sold by auction. At 
this Hal(‘, of which defi . had the conduct, con- 
siderable exjienses were incurred, & the property 
fetched £460, which was paid into ct. In .Tan. 

1911, on further consideration, an order was made 
t Jiat a sum of £64 found due from di'fl-. to the 
estate should bo set off against her costs, & that 
the residue of her costs & those of pltf. should h(^ 
jiaid out of tlie £100. The solrs. who had acted 
for ileft. throughout the proceedings ajiplied for a 
charging order for the whole of their costs on the 
fund in ct. as being projiorty recovered or pre- 
served in tb<‘ iiroceodings within Solicitors Act, 
1860 (c. 127), s. 88 : — Held : the order was in the 
discretion of tlie ct., & the ct. w'ould not make it 
in this case, because the order on further con- 
sideration jiractically ordered the same costs as 
those for which the solrs. now asked for a charge 
to be paid to t-heir client. — Re Cockrell’s Estate 
[1912] 1 Cli. 23 ; sub nom. Be Cockrell’s Estate, 
Dinkey v. Cocioiell, 81 L. J. Ch. 152 ; 105 L. T. 
662, C. A. 

3347. Action absolutely dismissed.] — Heinrich 
V. Sutton, Be Piddey, No. 3330, anU. 

3348. Decree obtained in probate action — Client 


PART VIII. SECT. 4, SUB-SECT. 4. 

— D. 

f. Delay in apj^lwation — Limitation 
of actym .\ — Potltlon by a ttolr. for a 
charffiug order on a fund In ct. for his 
costs for Borvlc.es rendered two years 
previously to tlio four parties entitled 
to the fund, objected that the 

claim was barretl by Slat. Limitations ; 
— Held : as to two of the parties, they 
could not rely on the Statute bocanso 
they had, four years before, taken out 
an order to tax th(* same costs, Ac, as 
to the other two, as l-hcy hud ncv(*r 
been residents of Manitoba, the 
Statute had never begam to lun In 
their favour. — .S iuelps r. Mi'Laukn, 


13 C. L. T. Occ. N. 418.— CAN. 

g. .]— -Hociik V. IRirnE (1890), 

29 L. It, Ir. 339. — IR. 

h. Necessity for proof of tw other 
means of rcwivTy.] — Tho rule is not 
applicable to all cases that a solr. must 
prmid fade establish that he cannot 
obtain payment for his sorvioes In any 
other way before a charging order 
will bo made in his favour. — He 
Hahulton (Man.), 11926] 4 D. L. It. 
1156 ; [1926] 3 W. W. R. 411.— CAN. 

k. Onus of proof.] — rltf.’s 

flolrs. applied for a charging order 
upon a sum In ct. for their coats, on 
the ground that It had been preserved 


tlirougb their Instrumentality, & that 
It was uncertain whether their client 
had jjropcrty within the Jurl.sdlctlou 
avaUahlo for the payment of costs, 
other than such shave in the assets as 
she might prove entitled to on the 
taking of tbo account • — Held : It w’as 
for appets. to satisfy the ct. that there 
was a real danger of their being unable 
to recover costs from their client. — 
Li Lam Sin v. Li Ku Tskunq (1916), 
11 Hong Kong L. R. 106. — ^HONG 
KONG. 

1. Judgment for pauper client.] — 
When a pauper obtains a decree for 
debt & costs, his solr. has a lien on the 
sum recovered for divers costs, though 
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taking out probate personally.] — H eap v. Jackson, 
[1880] W. N. 192. 

3340. Security taken by solicitor.] — A solr. in an 
action accepted from a client a mtge. to secure his 
costs. The action was successful, & the solr. 
moved for a charging order for his costs upon the 
property recovered : — Held : the solr., having 
obtained a mtge. for his costs, was debarred from 
obtaining a charging order. — Groom v. Cheese- 
■\VRiGiiT, [1895] 1 Oh. 730 ; 04 L. J. Ch. 400 ; 72 
L. T. 555 ; 43 W. R. 475 ; 13 R. 380. 

Annotation Re!d. Be Douglas Norman, 11898] 1 Ch. 199. 

3350. Administration action- Solicitor obtaining 
benefit of assets recovered.] — He Drew, Simmons 
& Simmons v. Drew (1913), 135 1j. T. Jo. 323. 


SuR-sECT. 5. — The Order. 

A. In General. 

3351. Nature of charge- In nature of salvage.] — 

Griper v. Young, No. 3207, anle. 

3352. .] -Charlton v. Charlton, 

No. 3270, ante. 

Ti. Effect of Order. 

3353. Confers no new right.] — lie Born, 
CuRNO(’K V. Born, No. 3327, ante. 

3354. On right to set off for damages In different 
actions.] — An order may be made allowing a judg- 
ment debtor to set off against the damages due 
trom him damages due to him from the judgment 
credjlor on a judgment in another action, notwith- 
standing the existence of an order under Solicitors 
Act, 1800 (e. 127), s. 28, charging the flrst-inentioned 
damages witli a solr.’s costa.— Goodfellow v. 
Cray, [1899] 2 Q. B. 498 ; 08 L. J. Q. B. 1032 ; 
81 L. T. 3 14. 

Annotation Consd. llekl r. Cuiipor, [DJlfj] 2 K. D. 147. 

C. Priorities.' 

3355. Assignment of fund by client — Stop order 
obtained by assignee.] — Haymes v. Cooper, 
Cooper v. Jenkins, No. 3242, ante. 

3356. Order for payment out of specified 

fund— Change of solicitor before taxation.] — 
PiLdiER V. Arden, lie Brook, No. 3338, ante. 

3357. With notice of right to charge.] — 

An Hction of damage by collision was compromised 
on tile terms that dofts., the owners of the ateam- 
shij) 1‘ur'is, should pay to pltf. 60 per cent, of the 
damages sustained by pltf.’s vessel, each party to 
boar their own costs of the action, &> the amount of 
the damages to he ascertained by an arbitrator. 
I’rior to tin; commencement of the action deft.’s 
soils, had been pressing pltf. for a settlement of 
claims of clients of tlieirs against him, & for their 
owm costs when acting for him ; & pltf. after the 
coinpromise of tlie action but before the arbitrator 
made his award, wrote to deft.’s solrs. that he 
agreed to their settling the amount due to them- 
selves & to coiiain named clients of theirs “ out of 
the money commg in from Pans s.s.” 

By his award the arbitrator fixed the sum due 
fiTim defts. to pltf., which, with the agreed costs 
the reference, made a total of £405 ils. 8d., & 
^^^‘warcled to pltf.’s solrs. a cliecxue for 
as being the balance out of the 


above total sum after paying the named clients 
and themselves. Pltf.’s solrs. took out a summons 
under Solicitors Act, 1860 (c. 127), s. 28, for a 
charging order. It was admitted that there was 
no collusion, & it w'as agreed that the award should 
bo treated as a decree : — Held : pltf.’s solrs. in the 
action were entitled t-o an order charging the sum 
recovered with the jiltf.’s costs to be taxed as 
between solr. & client, on the ground that the fund 
recovered by the exertions of pltf.’s solrs. was 
fixed, though not worked out, at the date of the 
comxiromise, & the subsequent assignment of the 
fund w^as void under the statute as being an act 
done operating to defeat the riglit of t-he solrs. to a 
lien for costs, of which right, by reason of the fund 
being a sum recovered in the action, deft.’s solrs., 
& their clients through them, wore alTected with 
notice. — The Paris, [1896] P. 77 ; (55 L. J. P. 42 ; 
73 L. T. 736 ; 8 Asp. M. D. C. 126. 

Anjwtation : — Apld. Watts 1 ?. Iletley (1899), 4 1 S(jl. Jo. 134. 

3358. Judgment creditor.] -- A receiver was 
appointed in a paitnorship action, &; three judg- 
ment creditors obtained charging order in respect 
of the amounts of their judgments ov(;r the assets 
of the firm represented by money in ct. & in the 
hands of the receiver, & they undertook to deal 
with their charges according to order of the ct. : — - 
Held : the lien of the solr. of the jiltf. in the 
partnershij) action for his costs in respect of 
“ pi'opt'i’ty recovered or iirescrved ” his right to 
a charge in respect thereof took jiriority over the 
other charges, tlie jiersons entitled to them not 
being purchasers for value without notice, within 
Solicitors Act, 1800 (c. 127), s. 28. — Ridd v. 
Thorne, [1902] 2 Ch. 314 ; 71 L. J. Ch. 024 ; 
86 L. T. 655 ; 50 W. R. 542 ; 46 vSol. Jo. 514. 

3359. Ordinary creditor.] — \V il 80 n v. Round, 

No. 3260, ante. 

3360. .] —A foreign vessel was arrested in a 

suit instituted under Admiralty Court Act, 1861 
(c. 10), s. 6. The master, who was a part owner, 
acting on behalf of himself A; his co-owners, in- 
strucl-ed solrs. to defend the suit. The solrs. 
defended the suit, ic, it was dismissed with costs. 
Afterwards suits were instituted against the 
vessel & freight in res^iect of claims for necessaries ; 
in these suits claims were made for necessaries 
furnished after the institution of the former suit. 
The vessel having been sold, & the proceeds & 
freight having been brought into ct., the solrs. 
for the owners of the vessel being unable to obtain 
payment of the costs incurred by them in defend- 
ing the former suit: — Held: (1) the solrs. were 
entitled to bo paid out of the proceeds in ct. such 
costs in jiriority to the claims in respect of neces- 
saries supplied after the institution of the fii’st- 
mentioned suit. (2) the claim of the solrs. for 
such costs was entitled to take iirionty of a claim 
preferred by the master for his wages. — The 
Heinrich (1872), L. R. 3 A. & E. 505 ; 41 L. J. 
Adm. 68 ; 26 L. T. 372 ; 20 W. R. 759 ; 1 Asp. 
M. L. C. 260. 

Annotation : — As to (1) & (2) Expld. The Liviotta (1883), 8 

P. D. 209. 

3361. Order not made In absence of credi- 

tors.] — Where in a partnership action a receiver, 
who was ajiiiointed at the instance of pltf., realised 


(183ll 


for jiaymcnt of 

— V. BoDiaN 

Hog. 240. IR. 


PART VIII. SECT. 4, SUB-SECT. 6 
3368 i. Judanmit creditor.]— mi 
Co. r. The kAKU (1927), 27 8 
44 N. S. W. W. N 


assets of a partaei’sklp lu the hatids of 
a iwelvor appolatetl in a partnoi'slilp 
suit, tho soli's, engaged in that suit are 
eiilitlod to ask for a charge oa tlioso 
assets In priority to the creditors ot 
tho partnership. — A. llAji Ismail k. 
Co. V. riAUIABAI (1909), I. L. K. 31 
Bom. 484.— IND. 


3368 li. .] — Whore thoie arc 


3358 iii. .] — .Sauth v, Ouden 

(1890), 8 N. Z. L. R. 546.— N.Z. 


3368 iv. .]— Murray v. Royal 

iNSUliANOE CM. (U. C.) (1905), 1 

W. L. R. 8.— CAN. 

m. Garnishcr.] — Palgrave v. 

McMillan (1899), 31 N. S. R. 488. — 
CAN. 

n. Aasiffiice of judgment — Implied 
notice of lien .] — judgment debt is 
“ property ” within uRulo 1129. Ou 
an assignment of a judgmejit tho 
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Sect. 4. Statutory lien and charging orders : Sub- 
sect. 5, C.] 

the assets & paid into ct. a fund representing the 
proceeds of such realisation : — Held : the solrs. of 
pltf. were entitled to a lien on the fund for their 
costs in priority to the creditors of the partnership. 

Sernble : the ct. in such a case would not make 
an order declaring the lien in the absence of the 
creditors. But where one of the creditors was 
present & the case was argued on his behalf the ct. 
appointed him to represent all the creditors. — 
Jackson V. Ex p. Digby (1884), 53 L. J. Ch. 

An7iotati(m :—Consd. Illtld r. Thome, [1902] 2 Ch. 344. 

3362. Garnisher.]— P. recovered from M. cer- 
tain money in an action which was I'eferred to 
S ® attorney took out a summons under 

.^licitors Act, 1860 (c. 127), to charge that amount 
mr his costs incurred in prosecuting the action. 
Before the summons could be heard pltf. in a suit 
against P. obtjiined an cx p. garnishee orthu* 
against M, to attach the money due from the 
latter to P. to satisfy pltf.’s judgment:— -//c7d; 
(1) the sum recovered from M. was property 
within the above-mentioned Act ; (2) thi‘ attorney’s 
claim had precedence over jiltfs. — Bihchaix r. 
Pugin (1875), L. 11. 10 C. P. 307 ; 44 L. . 7 . C. P. 
278 ; 23 W. li. 02.3 ; .sub noni. BuKciiEi.i. v. l*umN, 
32 L. T. 405. 


Annotatwm .’—Js Jc) il) Apld. Farraut v. Cal<‘> (1924), (>8 
but Jo. 898. Refd. lJuu’h.ou r Charlton (1883), 49 
L. r. 207 ; Smelting (Jo. of Australia v. I. 11 tXnnrs., 
11896] 2 Q. B. 179 ; The Mano Gaitz (No. 2), [1920] It 
460 As to (2) Consd. bliipiKT V. Grev (188(1), 49 L. J. 
g. B. 524. Expld. Colo V. Llcv, [1894J 2 Q, B. 180 . 

3363. — .] — Hamer v, Giles, Giles v. Hamer, 
No. 3310, ante. 

3364. — .] The common form of charging 
order umler Solicitors Act, 1860 (c. 127), declaring 
a charge upon the t)roporty recovered or i)reserved 
confers a charge in priority to existing claims. — 
Badeley V . Consolidated Bank, Ltd. (1880), 
as reported in 55 L. T. 635 ; 3 T. L. K. 60 ; on 
appeal (1888), 38 (L. 1). 238, C. A. 

Annotations Davis r. Froethy (1890), 24 Q. B, D. 

519; Cole v. Eley, [1894] 2 g. B. 180; lie Anglesey, 
De Galve v. Gardner, 11903] 2 (4i. 727. Mentd. lie 
Whil^ley, Kx p. Smith (1892), 66 L. T. 291 ; Gray r. 
Stone & Funnel! (1893), 69 L. T. 282 ; Davis v. Davis, 
[1891] 1 Ch. 393 ; King r. Whlcheluw (1895), 61 L, J, 
g. B. 801 ; Norton v. Yates, [1900] 1 K. B. 112 ; Vaeuiuu 
Oil Co. V. Ellis, Klhson, How'ard, [1911] 1 K. B. 693; 
He Beard, Kx p. Trustee, [1915] li. B. 11. 191, 

3365. .j — PJtfs. were the solrs. for W. in an 
action m which he recovered a sum of money. 
Deft, was a judgment creditor of W., &, obtained 
ex p., on the day that judgment was signed in the 
above action, a garnishee order attaching all debts 
due to W. On the taxation of costs on the same 
day pltfs. for the first time learned of deft.’s 
claim, & then gave notice to deft, in the action in 
which W. was pltf. of their claim of lien, &; within 
live days applied for an order declaring that they 
were entitled Gj a charge on the luonc^y recovered 
by W. : — Held : pltfs. had a. lien for their costs on 
the sum recovered by W. ; they weixj entitl^ to 
the order sought for ; and the garnishee order 
obtained by deft, did not take priority over that 
lien. — SiiippEY" V . Grey (1880), 49 L. J. Q. B. 524 ; 
42 J.. T. 673 ; 28 W. 11. 877, C. A. 

Annotations : — Apld. Dallow v. Garrold, Jblx p. Adams 
(1884), 14 Q. B. D. 643; lit Suffleld & Watts, Ex p. 
Bnnyn (1888U 26 g. B. D. 693; Colo v. Eloy. |18»4] 2 
Churltou V. Charltou (1883), 49 L. T. 
267 ; Uatts v Ilotloy (1899), 44 8ol. Jo. 134. 

3366. .]----Th<‘ amount of the debt & costs 


recovered by pltf. in an action had been levied, & 
were in the hands of the sheriff, when a judgment 
creditor of pltf. took out a garnishee summons to 
attach this money. Aftesr the summons was taken 
out, but before any order was made thereon, the 
soh*. who had acted for pltf. in the action, the 
proceeds of the judgment in which it was sought 
to attach, obtained under Solicitors Act, I860 
(c. 127), s. 28, from a judge at chambers, an order 
charging in his favour the money in the hands of 
the sheriff. The judgment creditor applied to set 
this order aside : — Held : the charging order liad 
priority & ought not to be set aside, the judgment 
creditor who had taken out the garnishee sum- 
mons was not a bond fide purchaser for value 
within Solicitors Act, 1860 (c. 127), s. 28, & the 
word “property” in that sect, included both the 
debt & the costs recovered in the action. — D aia-OW 
V. Garrold, Exp. Adams (1S84), 14 Q. B. D. 543 ; 
.54 L. J. Q. B. 76 ; 52 L. T. 240 ; 33 W. IL 219 ; 
1 T. L. K. 114, C. A. 

Amuttutions : — Apld. lie Siifllekl & Watts. Ex p. Brown 

(1888), 21) g. B. D. 693 ; Colo v. Eley (1894). 38 Sol. Jo. 

.533. CoQSd^. The Paris, 11896] P. 77. Reid. Watts «. 

Hetley (1899), 41 Sol. Jo. 134 ; lix DoaMu, Exp. Danlell, 

11900] 2 g. B. 489 . Tho Mario Gartz (No. 2), [1920] P. 

400. 

3367. .]--Applt., a domiciled Englishman, 

being deft, in an action in the Q. B. Div., obtained 
on Apr. 25, 1887, judgment for costs against W., 
pltf., who was a domiciled Scotsman. On May 26, 
resj). executed an arrestment ad jundaridam 
jurisdictionem against W. of the amount due under 
the judgment, his summons was served on 
applt. on tlie following day. On June 13, applt.’s 
solrs. in the action in the Q B. Div. obtained a 
charging order under Solicitors Act, 1860 (c. 127), 
s. 28, upon the costs recovered by him in the action. 
— Held : even assuming that the charging order 
was retrospective in its operation, the arrest- 
ment was eff(‘ctual for the purpose of founding 
jurisdiction, as such arrestment could in no way 
affect the operation of the charging order. — 
North v. Stewart (1890), 15 App. Gas. 452 ; 
()3 L. T. 718, n. L. 

Annotations • — Expld. He Kiiig-ht, Knight f. Garcluor, 

[1892] 2 Ch. 368, Mentd. He Low, Bland v. Low (1893), 

7 K. 346. 

3368. Garnishee summons served before 

debt due or owing — Voluntary payment.] — W atts 
V. Hpjtley (1899), 44 Sul. Jo. 131. 

3369. Mortgagee.] — BItfs. in a suit mortgaged 
their interests in the estate, the subject of the suit 
to two of defts. Tlie mtge. was sent to the solr. 
of pltfs, for his perusal & appioval on their behalf, 
A ho sanctioned their executing it. Notiiing was 
said by either party about any claim by pltf.’s 
solr. for tlie costs of suit. The solr. afterwards 
obtained a charging order for them under Solicitors 
Act, 1 860 (c. 127 ), 8. 28, on the interests of pltfs. : — 
Held : as tho mtgees. had notice of the suit, they 
must bo presumed to have know n the rights of the 
solr. of pltfs. & his charge ought not G) be post- 
poned to the mtge. he not having been guilty of 
any misrepresentation or concealment. — F aith- 
full V. Ewen (1878), 7 Gh. D. 495 ; 47 L. J. Gh. 
457 ; 37 L. T. 805 ; 26 W. 11. 270, G. A. 

Annotations : — Apld. Bldppoy v. Grey (1880), 49 L. J. g. B. 
524. Consd. Charlton v. Charltou (1883), 49 L. T. 267 ; 
Daliow V. Garrold, Ex p. Adams (1884), 14 Q. B. D. 543. 
Distd. Jdorson v. Knutsford Estates Co. (1884), 13 Q. B. D. 
666 J He Knight, Knight r. Getrdner, [1892] 2 Ch. 368. 
Arid. Cole V. Eley, [189 J] 2 g. B. 350. Con«d. The Paris, 
[1890] P. 77. Reid. Hamer v. Giles, Giles v. Hamer 
(1879), 11 Ch, D. 942 ; He Wutflold &, Watts, Ex p. Browu 
(1888), 20 Q. B. D. 693. 


ttShigiioo must be Inkeii to liave uotlco 
of the soli.’s lien, for the eosts iuenrrod 
in obtaining judgment, & the implied 
notice would U* notice >vlt.l)in the into. 


FiiEMINO, 18 C. L. T. 
Oec. N. 142, 241.— CAN. 

o. Execution creditor, i —Tayloii v. 
floniNSON (1899), 19 P. It. 31. — CAN. 


p. OMciaL assignee in bankruptcy .] — 
R. brought action & recovered Jadg- 
mont against P. with costs. P. in the 
sumo action on counterclaim recovered 
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3370. •] — Thornhill, Thornhill v. 

Nixon (1892), 86 Sol. Jo. 218. 

3371. — ^ — .J— In 1868 D. mortgaged three 
leasehold houses to the trustees of M.’s settlement. 
In 1877 M. agreed to sell the three houses to S., 
the purchase -money being payable by instalments. 
In 1881 S. mortgaged his interest under the agree- 
ment to C. In 1891 the trustees, as mtgees., 
advertised the three houses for sale by public 
auction. At tliis time 8. had paid the instalments 
for one house, & he brought an action against the 
trustees M., claiming specific performance of the 
agreement, & an injunction to restrain the sale. 
At the trial, defts. were ordered to convey to S., 
or his mtgees., the one house in respect of wliich 
the purchase-money had been paid, &; a set-off 
of costs was directed. 

Pending the trial, C. had refused either to release 
her charge over the one house in question or to 
concur in any way with S. in the prosecution of his 
action. The solrs. of H. applied for a charging 
order on the house to secure to them their taxed 
costs of the action : — Held : they were entitled 
to the order, & it had priority over C.’s rotge. — 
Sc'iioLHY ?\ Peck, [18981 1 Ch. 700 ; 62 L. ,T. Ch. 
658 ; 68 L. T. 118 ; 41 W. K. 508 ; 8 Tl. 245. 

Aniiotutwn — Apld. lUdd V. Thorne, fl902] 2 Ch. dll. 

3372. Claim by foreign consul - Salvage action.] 

— Salvage actions were brought against an Italian 
vessel, & she was sold by ordt'r of the ct. Aft^er 
the salvors had been nnnuneratcd, the balance of 
tlie fund in ct.. was insufficient to satisfy the costs 
of the solrs. wlio had appeared in the above 
actions for tJie parties interested in the ship, & 
who sought to ('iiforco their claim for such costs 
by virtue of Solicitors Act, 1800 (c. 127), s. 28, as 
well as tlie claim of the Italian consul in respect 
of the expenses of sending the crow back to Italy. 
It was proved tliat by the law of Italy such ex- 
pcihses ^ the keej) of the master and crew ranked 
next to tire salvage payments : — Held : the claim 
ot the Italian consul liad priority to that of the 
Solis.- -'OiiE Tjvietta (1888), 8 J*. J). 209*, .52 
L. J P. Si ; 49 L. T. 411 ; 5 Asp. M. L. 151. 

3373. Bona fide purchaser for value — Who is 
bona fide purchaser — Judgment creditor obtaining 
garnishee order.]— P allow v. Garrold, Ex p. 
Adams, No. 3866, aide. 

3374. - . Person with knowledge of action 

& solicitor’s employment.] — Solicitors Act, 1866 
(c. 127), s. 28, provides for the making of an order 
declaring a solr. employed in any suit, matter, or 
proceeding, in any ct. of justice, entitled to a 
chai'ge upon the property recovered or preserved 
for his cost s, <te that all conveyances & acts done to 
defeat such charge shall, “ unless made to a bond 
jide purchaser for value without notice,” be void 
as against such charge. 

A solr. had acted for pltf. in an action, wliich was 
compromised by deft.’s agreeing to pay a sum of 
money to pltf. by instalments. Pltf. assigned for 
valuable consideration the money payable to him 
under the compromise to a pei'son who had been a 
witness in the action. It was not proved that 
express notice of the claim of pltf.’s .solr. for costs 
had been given to the assignee. Subsequently to 
the assignment the solr. obtained a charging order 
upon the money recovered in the action for hi.s 
costs :~—Held : the assignee, being aware that 
the subject-matter of the assigumont to him was 
money recovered in an action, in which the .solr. 
had acted for pltf., must bo taken to hav'^o had 


notice of the solr.’s rights in respect of his costs, & 
therefore was not “ a purchaser for value without 
notice ” within the meaning of the Act ; & conse- 
quently the solr. wa.s entitled to a charge upon 
such money in priority to the assignee. — Cole v. 
Eley, [1891] 2 Q. B. 350 ; 03 L. J. Q. B. 682 ; 
70 L. T. 892 ; 42 W. R. 501 ; 10 T. L. R. 515 ; 38 
Sol. Jo. 533 ; 9 R. 552, 0. A. 

AnruitatwnH : — klonsd. The Paria, [1896] P. 77 ; Rldd v. 
Thorue. [1902] 2 Ch. 844 ; Knlf?ht r. Kniffht, [1925] Oh. 
835. Refd. Watts v. Hotley (1899), 44 Sol. Jo. 134; 
Kdinuuds v. Ednumds, [1904] P. 302 ; Levene v. Maton 
(1907), 51 Sol. Jo. 532 ; Olegg v. Bromley (1911), 81 
L. J. K. B. 334. 

3375. Landlord claiming rent — Not having dis- 

trained.] — In an action in the Ch. Div. by one 
partner against another for a dissolution of 
the partnership, judgment was given for a dis 
solution &- the appointment of a receiver of 
the assets of the jiartnership. Both the partners 
were afterwards adjudged bkpt. ; the action was 
transferred to the Q. B. Div. in bkpey. & the judge 
having jurisdiction in bkpey. made an order under 
Solicitors Act, 1860 (c. 127), s. 28, charging the costs 
of iiltf.’s solr. on the funds in the hands of the 
receiver. Before this order was made, tlie land- 
lord of the premises in which bkpts. had carried 
on their business had given notice to the receiver 
of a claim for rent duo to him but had not 
attempted to distrain. The judge was not in- 
formed of this claim before he made the order 4& 
he subsequently made a further order, by which 
he directed the receiver to pay the rent due to the 
landlord to jiay the balance in his hands to the 
solr.: — Held: (1) the landlord not having dis- 
trained had no lien on the funds in tiie hands of 
the receiver m juiority to the solr. ; (2) the 

charging order was not made by the juilgo in the 
exercise ot his bkpey. jurisdiction & ho had con- 
sequently no power to rescind or vary it under 
Bkpey. Act, 1883 (c. 52), s. 101 . — Rc Suppield 
& WAT'rs, Ex 2 >. Brown (1888), 20 Q. B. D. 693 ; 
58 L. T. 91 1 ; 36 W. R. 584 ; aub nom. Re Sup- 
piELD A. Watt, Ex p. Wiggins, 5 Morr. 83, C. A 

AnrwUitions . — A to (1) Apld. Colo V. Elcy (1894), 38 Sol. 
Jo. 5.53. .-is io (2) Coasd. /O,' Wood, JCt p. Fanshawo, 
[1897] 1 Q. B. 314 ; /.V Deakin, Ex p. Danicll, [19001 2 
t). B. 189. Retd. Re Humphroya, Ex p. Lloyd Qeorifo 
(1898), 67 L. J. Q. B. 412. (Jcttcrallt/, Mentd. J'renton 
Banklnif Co. v. Allsup, [1895] 1 Ch. 141 ; Re Crown 
Bank (1898), 44 Ch. D. 634. 

3376. Trustee In bankruptcy.] — A suit was 
commenced in Jan. 1887, to establish a wdl A 
codicil. Pltf. was the surviving exor. appointed 
by the will, A delt. was a daughter of doceas(;d, who 
contested the validity of the codicil only. A son 
of deceased who was the principal legatee under 
the codicil, obtained leave, on Mar. 8, 1887, to 
intervene in the suit, A propounded the codicil. 
On May 3, 1887, the trustees appointed under the 
bkpey. of the legatee also obtained leave to inter- 
vene, A they, too, propounded the codicil. On 
Nov. 9, 1887, the case came before the President, 
who, by consent, pronounced for the will A 
codicil, A reserved all questions of costs A of the 
trustees A of other interveners. On Dec. 6, 1887, 
upon summonses for direction as to these costs, 
it was ordered that the costs of the bkpt. be paid 
“ out of the residue of the estate, if any.” It* 
was stated that there would be no residue. 

On Apr. 30, 1889, the judge in chambers made 
an order giving D.'s solr. a charge in respect of 
his costs m these in*oceedings upon the interest 
of his client under the codicil. This order was 
served upon the trustees in bkpey, A upon the 


H., the amount oC of oro Jitom J/eld .• tUo sum paid solr. A client costs of I’.’s solrs., limited 

to P.*s solrs. P. had by H. passed to tlio official assignee, to the oountoTOlalm against H. — 

,Wal made an assignment not subjeot to any lien of P.'s solrs. Ho.ss v. Pauk, [1920] 2 W. W. R. 6(!3. 

to the omolai assignee for the benefit for costs, but Hubject to a Hen for -—CAN. 



304 


SoLicnoRS. 


Sect. 4-- — Statutory lien and charging orderfi: Sub- 
sect. 5, C. & D. ; sub-sects. 6 7. Sect. 5 : 

Sub- sect. L ] 

surviving exor. The trustees thoreui)on issued 
a summons to set aside the order. That came 
before the judge in chambers, on May ]4, <& was 
by his dk’ectiori adjourned into ct., wiiereupon 
after reargument : — Ilctd : the trustees in bkpey. 
having intervened propounded the codicil, & 
having obtained judgment thereon, the solr. for 
tlie bkpt. was only entitled to a charge upon any 
residue which miglit be found due to the bkj>t. 
afU^r his creditors had been satisfied. — Keeson 
V. Luxmoorb (1889), 01 Ji. T. 199. 

3377. .] — llAKEE V. Abbott (1897), 41 Sol. 

Jo. 455. 

3378. Trustee.] — lie Turner, Wood v. Turner, 
No. 3307, ante. 

3379. Over charge by former solicitor.]-— 'The 
solr. who had acted for pltf. in the institution & 
conduct of an action to est ablish his right to a sum 
of money was discharged by the client shortly 
before the trial. The action was continued by 
new soils, on behalf of pltf., & judgment was 
delivered in favour of pltf., ordering deft, to jiay 
him the money. Alter the trial the former solr. 
obtained, under Solicitors Act, 18(i0 (c. 127), s. 28, 
a declaration of charge upon the sum recovered, 
“ subject to the lien of tJie present soh's. of pltfs. 
upon the said sum ” : — Held : the solr. who was 
solr. at the time the fund was recovered was 
entitled to a first charge thereon for all his taxed 
costs of the action, & subject thereto the dis- 
charged solr. was entit led to such lien as he obtained 
under his charging order. — lie Wadsworth, 
Rhodics V. Sugden (188(5), 31 Ch. D. 155 ; 5(5 
L. J. rii. 127 ; 55 L. T. 590 ; 35 W. Ji. 75. 

Annoiaiuma ; — Apld. Ur Knight, Knight v. Gardner. [185)2] 

2 Ch. 308. Consd. Goodfcllow t\ Gray, [1809] 2 Q. B. 

498. 

3380. — Fund insufllclent.] — Tic Knight, 
Knight v. Gardner, No. 3430, jiost. 

3381. Set-off— For damages.]- A collision took 
place in 1912 between the Riitish stoamship K. 
& the German steamship M. G. I'lie K. was held 
alone to blame, & the damages wore icferred to 
the Registrar for assessment. Before the damages 
had been as.sessed war broke out & the reference 
was not held until after the conclusion of p<‘ace, 
During the war the owners of the K. lost a vessel 
by German submaiine attack, & claimed that 
under annex 14 to Article 290 of the Treaty of 
Versailles they had a right to set-off that loss 
against the damages they liad to pay to the owners 
of the M. G., A that tJie right of set-off was superior 
to the right of tlio solrs. acting for the ownens of 
the M. G., who claimed a charging order on the 
damages for their costs. 

Under art. 297 (h) juo vision is made (inter 
alia) for “ the net proceeds of sales of enemy 
properly, lights or intere.sts ... A in general all 
cash assets of enemies ” to bo dealt with thi'oiigh 
clearing offices: — Held: “assets” meant net 
assets, i.e. subject to the deduction of the cost 
of collection A realisation ; assuming, without 
diH'iding, that annex 14 gave the o\vneis of the 
1\. a right of set-off, they would only be entitled 
to that set-olT as against the net assets wliich 
woidd otherwise have to be credited to the Creditor 
Clearing OlFiee ; A the solicitors for the owmers 
of the 47. G. were entitled to a charging order 
ui)on the damages for their costs, the costs to be 
taxed as between solr. A client. — The Marie 


Gartz (No. 2), [1920] P. D. 460 ; 90 L. J. P. 88 ; 
124 L. T. 255 ; 30 T. L. R. 864 ; 15 Asp. M. L. C. 
190. 

8382. For costs of unsuccessful appeal.] — 

There is no general right to a set-off of resp.’s 
costs of pltf.’s unsuccessful appeal against money 
paid into ct. by deft, in the action A recovered by 
pltf. in respect of a claim not the subject of the 
appeal, A upon which money, subject to the set- 
off of deft.’s costs of action ordered by the ct. 
below, pltf.’s solr. had obtained a charging order. 

The Ct. of Appeal has a discretion under R. S. C., 
Ord. 58, r. 4, as to the costs of the appeal, A the 
charging order having been properly obtained, 
the ct., in the exercise of that discretion, gave 
effect to the lien by ordering the costs of the 
appeal to be set off against the residue of the 
money in ct. remaining after satisfaction of the 
charging order,^ — Knight v. Knight, 11925] Ch, 
835 ; 95 L. .T. Ch. 33 ; 133 L. T. 259 ; 41 T. L. R. 
421 ; 09 Sol. Jo. 459, C. A. 

D. Discharge of Order. 

3383. Application for — Must be prompt.] — 

lie Deakin, JJ.V p. Daniell, No. 3333, ante. 


Sub-sect. 6. — Enforcement and Protection 
OF Charges. 

3384. Protection of lien by interim injunction — 
Pending application for order.] — A solr. who had 
establisheci in li suit the claim of his client to a 
sum of money, A was unable to obtain payment 
of Ids taxf'd costs or to serve a writ upon Ids 
client for that ymrpose, was held, upon applica- 
tion €.t j)., to he entitled to an interim order to 
restrain the payment to tlie client by the 
Accountant-General of a dividend in the sidt until 
a petition under Solicitors Act, 1860 (c. 127), to 
establish a lien for costs could be served A lieard, 
the solr. giving the usual undeitaking as to 
damages. — Gerrard v. Daweh, Re Dawes’ 
Estate, Drvden v. Dawes (1869), 21 L. T. 
322 ; 18 W. R. 32. 

3385. — — — .J^ — Lloyd v. Jones, No. 3244, 

ayde. 

3386. Enforcement of order — Substituted service 
of summons- For payment out of court.] — A sum 

of money having been paid into ct. for the benelit 
ot deft., M., Ins soil*., obtained a charging order 
for costs upon it under Solicitors Act, 1860 (c. 127), 
s. 28. The costs had been taxed ex p. M. then 
took out a summons to show cause why the sum 
of money paid into et. should not be paid out to 
him in yiart satisfaction of Ins taxed costs. This 
.summons coidd not be served upon deft., who 
appeared to be wilfully evading service of it. L. 
had acted for deft, after M. had ceased to do so, 
A II. had introduced deft, to M. : — Held : sub- 
stituted service of the summons should be allowed, 
a notice calling upon deft, to appear in one month 
should bo put up at the master's office, A served 
upon L. A H., A advertised in The Times news- 
paper, A thereupon, if deft, did not appear, an 
order might be made on the summons. — Hunt 
V. Austin, Ex p. Mason (1882), 9 Q. B. D. 598 ; 
51 L. J. Q. B. 455 ; 47 L. T. 300, C. A. 

Annotations : — FoUd. How ley v. Southwell, Southwell v. 

Jtowley (1889), 61 L. T. 803. BeSd. Pierson v. Knutsford 

Estates Go. (J884), 13 Q. B. D. 600. 

3387. For sale of property.] — An 

action was commenced for the execution of the 
trusts of a settlement. Pltfs. were one of the 


PART VIII. SECT. 4, SUB-SECT. 6. 

q. Protection of l%e7i by stop order.] — Nawab Nazim or Bengal v. Heeralall Seal (1873), 10 B. L. R. 444. — IND. 
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trustees of the settlement, the tenant for life, & 
three of the four beneficiaries interested in re 
mainder. The other trustee was the sole deft. 
The fourth beneficiary was not a party to the 
action. In Feb. IHSd, judgment was given for 
the execution of the trusts of the settlement. In 
Mar. 188d, the solr. for pltfs. obtained a charging 
order under Solicitors Act, 1800 (c. 127), s. 28, 
on the real estate comprised in the settlement 
for his taxed costs, & liberty was given to him to 
apply f<^n* a sale of the property to raise such 
costs. The fourth beneficiary was not a party 
to this order. The solr. took out a summons for 
a sale of the property under the liberty to apply, 
d’he sammons was not served on t he fourth beno- 
liciary, as her addi'ess was not known : — H(4d : 
(1) no order for a sale could be made without 
notice to the fourth beneficiary ; (2) substituted 
service on her might be allowed, & by means of 
adver t isements ; a notice calling upon her to 
appear within a certain time should be advert ised, 
thereupon, if she did not appear, an order might 
be made on the summons. — K o^vley v. SouTif- 
wFJ.n, SouTHWEi.n v. Rowley (18S0), 01 L. T. 
80.3. 


Si'ji-sECT. 7. — Change oe Solicitous. 
See St'cl. 5, posf. 


Sect. 5. -EFFECT OF CHANGE OF SOUOTORS. 

Smi-SiCCT. 1. — SOLICITOH Disciiahoed by 
Client. 

3388. General rule — Production or delivery up 
refused.] — \ paity clianging his solr., the former 
.sol)', lias a li(‘n f<*r lus eosts upcm papers in his 
hands; but cannot otherwise stoj) the progtvss 
of the cause, till lie js paid. — M EUK K WETHEU v. 
We'LLIsh (18U()), 13 Ves. 1(11 ; 33 E. \t. 255, E. (.'. 
Aiinotaiiiw : —Mentd. Cavo r. Cork (IKJ.'l), 2 3 . & C. Cli. 


Cjs. ].{(! 

3389. 

solr. ; who has a 
ui Ins jKts.se.s.sion ; 
them, ijrevent. the 
IS paid. — Twoia' 
105; 33 E. K. 208, L 

3390. 


•J - Party may di.scharge Iris 
lien for his costs upon papeis 
but cannot, ('xoept by retaining 
irrogress of the cause, until he 
r. llAYUELi. (I80t)), 13 Ves. 
V. 

A solr. diaclrarged by his 


1 , ' '-O' ■ 

cJKuit or Jus repi-e.sentatives is not bound to pro 
duce tlie papeis in his possession for the purpose 
of the cause, his bill of costs not being paid.— 
JiOKDr.WouMLEiGiiTON (1822), Jac.5S0 ; 37 E. II 
OhO, L. C. 

: — Distd. Evans v. Dolcjfal (1S35). i Dow 
•b l. Consd. Ileslop Metealfo (IH:17), 3 My. A' CT. 183 
liozon V Bollard (183'J), i My. & CT. ;i.'.4 ; Re Faithful 
A/' J-'- Jb A H. C. Ky. (1808), L. 11. 0 Ec;, .'VJ.'). DisW 
SliiiuionUs r. G. E. By. (1808), 3 Gh. App. 7!)7. Explt 
Delaney v. E/renrli (1873). 8 CIi. Ajip. 0111, n. ; Jt 
llaiykoH Aokennnu v. Loekliart, 11808J 2 Ch. 1. Consd 
Re llapid Uoad 'JTauBit Co , [1000) 1 Cli. 00. Refd. /. 
Luoas, Rj p Shore (1832), 1 L. .1. Ucy. 11.''. : Nouiinftoi 
L. n. r. EJdndfro (1870), 12 Ch. D. 310 ; Jie Jloucrhtoii 
Houghton Houghton (1883), 23 Ch, D. 100. Mentd 
Hunter v. Leathloy (1830), 10 11, A C. 858, 

— *1 — Bush, Ex p. Bowdei 
(1832), 2 Deac. & Ch. 182 ; 2 L. J. Bey. 18, Ct 

Ox Xv • 

3392. j — ^ solr. for pltf. in a causi 

optcuned an Ol der, which he passed ; he was thei 
discharged by pltf., & a new solr. was apiiointec 
in ms stead. The discharged solr. refused to pro 
uiice the order to be entered, on the ground tha 


he had a lien for his costs in the same suit, & 
other costs. Upon motion by pltf. for production 
that the order might bo entered ; — Held : lien 
cannot be allowed to intercept the completion of 
an order of the ct. which has been passed, & the 
discharged solr. was directed to produce the order 
for entry, upon payment of 20s. costs. — Clii<T'ord 
V. ^JVURILL (1848), 2 De C. & 8in. 1 ; 12 Jur. 
428 ; 04 E. K. 1. 

A7i7U)tation 'Distd, Siuunoutlb r. G. E. Ily. (18C8), 3 Ch. 

App, 71)7. 

3393. .] — Where a partner of a trading 

firm wliich has become hkpt. was also one of 
the firm of solrs. whom the trading co. had em- 
Iiloyod m the conduct of suits which were pending 
at the time of tlio bkpey. & the assignees in bkptcy. 
had retained otlier solrs. : — Held : the assignees 
in bkptcy. were not entitled to an order for 
delivery up to th<> assignees of the papers in the 
solr.’s possession subject to their existing lien. — 
Jte Moss (1800), L. R. 2 Eq. 345 ; 35 Beav. .520 ; 
35 L. .T. Ch. 554 ; 14 E. T. 530 ; 12 Jur. N. 8. 
5.57 ; 14 W. R. 814 ; 55 E. K. 1000. 

ATinotaiion : — Consd. Rc Bapid Road Transit Co., [1909] 

1 Ch. 96. 

3394. - — .] — Re Faithfull, Re London, 

Brighton South Coast Ry. Co,, No. 2927, 
ante. 

3395. — -.] -Documents in the possession 

of a former .solr. of a filtf. who claimed a lien for 
costs upon them will not be ordered to be iiro- 
iluced for deft.’s insfiection. — Kettlewell v. 
Bahstow (1872), as reported in 20 W. R. 021 ; 
OB appeal, 7 (3i. App. 080, L. JJ. 

Annotutunis '—Refd. Lewifi r. I’owoll (1897), 45 \V. R. 

438. Mentd. Mluet i». Morgan (1873), 28 xj. T. 573. 

3398. — .] — Re Austin, Ex p. Yalden, 

No. 2942, a7ite. 

3397. -- .] — By an order made in an 

administration suit, the costs were ordered to be 
taxed, & pltf.’s eosts to be paid to his solr., B., 
out of a specified fund in ct. Before the costs had 
been taxed pltf. obtained an order to change 
Ids solr., A B. no longer acted for any party in 
the suit : — Held : B. had a right to retain the 
papers in tlvo suit till his costs were paid. — 
PiL(’HER V. Arden, Re Brook (1877), 7 Ch. D. 
318; 38 L. T. Ill; 20 W. R. 103; oti appeal, 
7 Ch. D. p. 321, (k A. 

A7nioiatwns : — Refd. Bullcy v. Bulley (1878), 38 L. T. 95 ; 

Colo r. Eley, [1894] 2 Q. B. 180. Mentd. Mathias v. 

Yetts (1882), 46 L. T. 497. 

3398. — — .] — Austin p. Macnamara & 

Co. (1895), 40 8ol. Jo. 71, C. A. 

3399. Exceptions to rule — Delivery ordered with- 
out prejudice to Hen — Solicitor failing to render bill 
of costs.] — Soil*, in a suit wdio had been discharged 
by the client, but liad not delivered his bill of 
costs witliin the proper time ; ordered under the 
circumstances of the case to deliver the papers 
& documents in his possession relating to the 
suit, without prejudice to his lien, to the now solr. 
— Cooper Hewson (1843), 2 Y. & C. Ch. Cas. 
515 ; 12 L. J. Ch. 446 ; 1 L. T. O. 8. 431 ; 7 Jur. 
7(50 ; 63 E. R. 231. 

3400. Papers required for conduct of 

suit.] —Order made on a solr. w'ho had been by 
an order of the ct. discharged from acting as 
pltf.’s solr. in the suit, to deliver up to pltf.’s 
new solr. all abbreviated & office copies of plead- 
ings, & all other papers & documents & copies of 
Iiapers & documents, & also all letters & copies 
of letters relating to or concerning the suit, or 


qaan SUB-SECT. 1. his cnuduct, luako it impossible for his consequence refuses to continue the 

33B8 1 . General rale — Production or solicitor to continue any longer con- ooimectlon, he wHl be considered as 

delivery 7 ip refused .] — If a client, by neoted with him, & the solicitor in if discharged by his client, & vrill not 

J. — VOL. XLII. 
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Sect. 6. — Effect of change of solicitors: Subsects. 

1 2 .] 

wliich may or might liave been used in relation 
thereto, etc., without jirejudico to any question 
of lien for costs, & upon an undertaking by pltf. 
& his new solr. not to part with any of them 
without the consent of the discharged solr. or the 
order of the ct., & to abide by such order as the 
ct. might make in respect thereto. — Nainby v. 
Solomons (1843), 7 .Tur. 527. 

3401. .]— Pltf. in a suit became 

bkpt., & the suit was revived by his assignee, 
who employed a different solr. A decree was 
afterwards made : — Held : the solr. of original 
pltf. must produce the documents in his possession 
which were necessary for drawing up the decree, 
notwithstanding his lien on them for costs, even 
though the documents were not strictly in evidence 
in the cause. — Simmondb v. Great Eastern Ry. 
Co. (1868), 8 Ch. App. 707 ; 38 L. J. Ch. 87 ; 10 
L. T. 235 ; 16 W. K. 1100, L. JJ. 

Annotations : — Consd. lie Hawkos, Ackerman v. Lockhart, 

I1H98] 2 (Jh. 1 ; Be Ilapld Road Transit Co.. [1909] 1 Ch. 

96. 

3402. — I — .] --A solr. has no right to 

set up a lien acquired in the cause against the 
rights of other parties in the cause to production 
(James, E.J.). — Vale v. Oppebt (1875), 10 Ch. 
App. 340 ; 44 L. J. Ch. 570 ; 33 L. T. 41 ; 23 
W. K. 780, Ju JJ. 

Annotations :~ConsA. Lewis v. Powell, [1897] 1 Ch. 678. 

Befd. Be ilawkes, Ackerman v. I/ockhart, [1898] 2 Cii. 1 ; 

Be Rapid lload Transit Co., [1999] 1 Ch. 96. 

3403. .] -Ee Lewis (1882), 17 

L. Jo. 170, D. C. 

3404. .] — The solr. for the par- 

ties to an administration action will not, on a 
change of solr., bo allowed to assc.rt liis hen for 
costs on i>apers in his possession in such a way 
as to embarrass the })roceedings in the action. 
On the contrary, he must produce the jiapers 
when they are required for tlie carrying on of 
the proceedings. — />’e Boughton, Bouguton r. 
Boughton (1883), 23 Ch. D. 169 ; 48 L. T. 413 ; 
31 W. B. 517. 

AnnoUdions ; — Distd. Be Capital Fire Inaoe. Asaocn. (18 K:i), ' 

24 Ch. I). 408. Apld. llut<ihmH<»n r. Norwood (1886), 

h4 L. T. 842 ; Bodenv. Honaby, [1892] 1 Ch. 101. Consd. 

Be Ilawkes, Ackonuan v. Lockhart, [1898] 2 Ch. 1. Re!d. 

DcHHauTJ. Peters, Kushton, [1922] 1 Ch. 1. 

3405. .] — An action was brought 

for the administration of the estate of 11. by his 
infant grandchildren. The action was brought 
with the approval of the infant’s fattier, «Sc the 
next friend was nominated & approved by him. 
The father having died pending the action, the 
mother of the infants, who was also their testa- 
mentary guardian, applied to be appointed next 
friend in the place of the existing next friend, & 
an order was made appointing licr. She changed 
pltf.’s Koh-s., & the n<*w solrs. applied to the old 
solrs. for delivery of ttic papers in the action. 
The original solrs. refused to dehver them till 
their costs were paid. Upon a summons : — 
Held : the old solrs. must deliver them Over to 
the new solrs. without prejudice to their lien for 
costs. The action being a very heavy one, & the 
taxation of costs not likely to come on for some 
years, the costs of the original solrs. wore under 
the special circumstances ordered to be taxed at 
once. — ITutctiinson v. Norwood (1886), 54 L. T. 
842 ; sub nom. Re Hutchinson, Hutchinson v. 
Norwood, 34 W. R. 637. 

Annotation : — Reid. Bolden v. Honshy (1891). 65 L. T. 744. 


3406. - - .] -After decree in a parti- 
tion action, pltf. & deft, being entitled in moieties 
to the property, an inquiry as to incumbrances 
having been directed, pltf. changed her solrs. 
The discharged solrs. claimed a lien for costs : — 
Held : they were bound to deliver up to the new 
solrs., subject to their lion, such documents as had 
come to their hands since the commencement of 
or for the pui’poses of the action. — Boden v. 
Hensby, [18921 1 Ch. 101 ; 61 L J. Ch. 174 ; 65 
L. T. 744 ; 40 W. R. 205 ; 36 Sol. Jo. 153. 

Annotations : — Consd. Be Ilawkes, Aokennan v. Lockhart, 
[1898] 2 Ch. 1. Apld. Dessau v. Peters, Itushton, [1922] 
1 Ch. 1. Refd. Bo Kaplcl lload Transit Co., [1909] 1 Ch. 
96. 

3407. — — — — .] — The principle upon 

which the ct. will compel a former solr. to hand 
over his client's papers to his new solrs. upon an 
undertaking protecting his lien is that a solr., 
though able to assert his lien to the full extent 
against his own client, is not jiermitted to assert 
it so a.s to embarrass third parlies. Accordingly, 
in a partnership action, wher(‘ a receiver had 
been appointed tfc creditors might bo embarrassed 
if the former solr. insisted on his lien to its full 
extent, the ct. made an order compelling the 
former solr. to dehver up the })apc‘rs upon having 
the usual undertaking protecting his liim. — 
De.ssatt V. Peters, Rushton & Co., Ltd., [1922J 
1 Ch. 1 ; 91 L. J. Ch. 254 ; 126 L. T. 648 ; 66 Sol. 
Jo. (W. R.) 14. 

3408. - ' Papers required for purposes of 

administration.) Stdrs. for iJie trustees of an 
estate wliich is u.ukT the administration of the 
et. have not, after their discharge, such a lien 
for costs A- money advanced in the suit as wall 
enable them to refuse production of documents 
which are required by the receiver for the manage- 
ment of the estate.— Bej.anpjy v. Ffhencti (1873), 

8 Ch. App. 018 ; 43 J>. J. Cli. 312 ; 20 L. T. 706 ; 
22 W. R. 177, J. 

A nnotatio7) <i ; — Consd. Be Capitol Fire lusce. Ashocu. (1883), 
21 Ch. 1). 408. Apld. Be Boiivhl.oti, Boughton v, Boughton 
(188.1), 23 Ch. D. 169 . Hutchinson v. Norwood (1886), 
51 L. T. 812. Consd. Be lluwkcs, Aokt'rioan i\ Ijookhart, 
11898] 2 Ch. 1 ; Jle ilapld lload Transit Co., 11909] I Ch. 
96. Refd. tie Cauderv. London Joint Stock Bank r. 
Wlghtman (1910), 5i Sol. Jo. 444. 

3409. New solicitor discharging former solicitor’s 
bill — Lien does not enure to new solicitor.]— Irving 
r. Viana, No. 3117, ante. 


Sub-sect. 2. —Solicitor Discharging 
Htmspile. 

3410. No lien on fund in court.] — A solr., having 
declined to act for his client, has no lien for his 
costs upon a fund in ct. — C ressweli. v. Byron 
(1807), 14 Ves. 271 ; 33 E. R. 525, L. C. 

Annotations : —CoubA. Vanaandau r, Browuio (1832), 9 Bing. 

402 ; Healop v. Motcalfo (1837). 3 My. & Cr. 183 ; Under- 
wood & Piper r. Lewis, [1891] 2 Q. B. 300. 

3411. Must allow inspection to client.] — A solr. 
declining to be further concerned in a cause is not 
entitled to coinpel payment of his costs, by re- 
fusing to permit such inspection of the papers in 
his hands, or such production of tliera before the 
ct. or the mast^or, as may bo necessary in the 
conduct of the cause. — Bommerell v. Boynton 
(1818), 1 8wan. 1 ; 36 B. R. 273, L. C. 

Annotations : — Apld. Gregory v. Creswoll (1845), 14 L. J. 
Ch. 300. Consd. Be Hawkos, Ackerman v, Lockhart, 
11898] 2 Ch. 1. Refd. Hoslop v. Metcalfe (1837), 3 My. 
ffc Cr. 183 ; Be Falthfull, Re L. B. & S. C. By. (1868), 
L. R. 6 Eq. 325. 


be ordered to give up the client’s deeds the hearing & for inspection. — Stkelk missed for miscondw‘t.]—T khukbossk 

& papers until his coats arc paid ; but r. Soott (1828), 2 Hog. 141.— IR. Election Cask (1901), 1 Cout. Dig. 

he must produce llicra to he used at r. Exception to rule — Solicitor dis- 385-6.— CAN. 
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solr., who had refused to act 
anv^hTnger for a party in the cause, was ordered 
to permit the party to inspect papers in his posses- 
sion at all reasonable times, without any undor- 
fnkinir. on her part to proceed to a taxation of 
i' ijij] — MoiB V. Mtjdie (1823), 1 Sim. & St. 282 ; 
i L J. O. B. Ch. 218 ; 57 E. R. 114. 

3413. Production or delivery ordered— Subject to 
lien & undertaking to redeliver.] — A solr., who has 
declined to proceed with a cause, will be ordered, 
though his bills of costs are not paid, to deliver 
up the papoi-B to the present solr. of the party, 
the latter undertaking to hold them subject to 
tlie former solr.’s lien, for what shall be found 
due to him on the taxation of the bills. An offer 
on the part of the former solr., after the motion 
is made, to proceed with the cause, will not pre- 
vent the ct. from ordering him to deliver up the 
papers on the terms mentioned above. — ( vOLE- 
OHAVE V. Mani.ey (1823), Turn. & R. 400 ; 37 

E. K. 1155; sub nom. Colegrave v. , 2 

L. J. O. B. Cli. 39, 1.. C. 

JnnoUftions : Apld. Heslop v. JUot/ialfe (1K37), .‘i My. & 

(Jr. 183. Consd. Griffiths v. Griffitlis (1843), 2 Hare, 

.')87. Apld. Rdhins v. Goldinirham (1872). L. R. 13 Eq. 

440 Consd. llavvkes, A<ikorman r. Lockhart, fl8981 

2 tdi, 1. Refd. Ilozon r. Holland (18311), 4 My. He Cr. 

3.')4 ; Ji'c Rapid Road Transit Go., [1009] 1 Ch. 9G. 

3414. — .] — Order made on a solr., who 

withdrew from the conduct of pltf.’s caii.se, that 
lie should d(divor up to pltf.’s new solr. the briefs 
of the pleadings, counsel’s opinions t hereon, oftice 
copies of the several answers, & all such other 
pa.i)erH A. doeiiments, connected with the cause 
as, upon insjieetion, such new solr. might deem 
necessary for the hearing ; without pri'judice to 
any right of lien for costs, A upon an undertaking 
to return them undefacod within ten days after 
the hearing.— H eslop p. METrAi.FE (1837), 3 My. 

(’r. 183 ; 8 Bim. 022 ; 7 L. J. Ch. 45) ; 40 E. R. 
894, L. C. 


1 nnot<jtionfi : — Apld. Cano v Martin (1840), 2 Hoav. .584. 
Consd. Hcimott v. Baxter (1810), 10 Sim. 417 ; Griffiths 
V, GrifflGiH (1813), 2 Haro, 587. Apld. GrcKorj^ a. Cress- 
wcll (1815), 14 1j. j. COi. 300. Folld. Wilson o. Emmett 
(1H51), 19 Beav. 233. Apld. Rohiiis r. Golduigham 
(1872), L. 1!. 13 Eq. 440. Cousd. He llawkes, Ackerman 
r Lockhart, [1898] 2 (Jh. 1. Refd. Bozon v. Holland 
(1839), 4 Mv. & Cr. .‘154 ; (Jooper r. Ilowson (1843), 12 
L. .1. Ch. 440 ; Bawllnson r. Moss (1861), 2.5 J. P. OGl. 

3415. — —.]— After demurrer allowed, 

])ltf.’s solr. refused to i)roceed until payment of 
his bill:— 7/«W; ho was bound to deliver over 
the papers to the new solr. of pltf. on the usual 
undertaking, as to lien & redelivery, but the party 
ought, under the circumstance, to undertake to 
prosecute the suit with due diligence. — Cane v, 
Martin (1840), 2 Beav. 584 ; 4 .Tur. 500 ; 48 
E. R. 1.308. 


Anmduhons -Apld. Gregory v. Crcssv^('Il (1845), 1 1 L. J. 

FaithfulkRc L. B, & S. C. By, (1868), 

Jj. K. G Eq 325. 

3416. — Agent of a soh*. held, by 

the irregularity of his conduct, to liave discharged 
^ ordorc'd, before taxation or payment 
of ms bills, to (hdiver up all papers, etc., on an 
undertaking of the principal to redeliver them, as 
the ct. should order.— /I’e Smith (1841), 4 Beav. 
309 ; 49 E. R. 358. 

AnaotofiOTia — Consd. Griffiths r. Griffiths (1843), 2 Haro, 

l^wart (1847), 2 Bh. 3G2 ; Foley 
(18ol), 2U L. J. Ch. 621 ; Kinp r. Havory (1856), 
it 7 k Osborne (1858), 27 L. J, Ch. 532 ; 

He J,e Brassoiir & Oakley, [1896] 2 (ffi. 487. 


3417. -.]— CrtiiFFiTHS V. Griffiths, 
No. 2999, ante. 

3418. - - • — — .] — A dispute having arisen as 
to the mode & extent of a solr.’s remuneration, 
he refused to proceed in the cause until it had been 
settled. The solr. was ordered to deliver up the 
papers in the cause to the now solr., upon his 
undertaking to pi'oceod with due diligence & to 
hold them subject to the existing lien thereon. — 
Wilson v. Emmett (1854), 19 Beav. 233 ; 52 E. R. 
338. 

3419. .] — When solr. discharged him- 

self from a suit he must deliver to the new attorney 
all the jiapers, on an undertaking to return tliem 
at the tuul of the suit. — IIuntijsy v. Anglo- 
Californian Gold Mining Co. (1858), 1 F. & P. 
211, N. P. 

3420. .] — Rawlinson v. Moss, No. 

3001, ante. 

3421. - .] Where a solr. agreed to 

conduct the suit of a client without requiring to be 
supplietl with funds till the hearing, it was held to 
mean the original heaiang, & the solr. was not 
bound to proceed on the appeal without being 
supplied witli funds ; but also, that he had no 
power, upon an order for change of solr., to with- 
hold the papers from the new solr., althougli lie 
was entitled to a lien upon them. — Webster Le 
Bunt (1861), 25 J. P. 061 ; 9 W. R. 804. 

3422. ■ — — — Where a solr. had discharged 

hiiibself from acting as solr. io a party to a cause, 
& retained the papers for the purpose of having his 
bill of costs taxed, & his former client refused to 
pay tlie bill of costs, the common order for delivery 
was made subject to lien, & on the undertaking to 
return tliem ; but the order was made without 
costs on account of the former client’s refusal to 

pay the hill of costs, — Re 11 , Walker?’. Bean- 

1.ANDS, BeANLANDS ?>. WALKER (1866), 15 W. R. 
168. 

3423. •]— Faithfull. Re London, 

Brighton & South Coast Ry. tk)., No. 2027, ante. 

3424. — — .] — The assignt'd solr. of a 

pauper, in conseijuence of delay in the prosecution 
of proceedings under the suit , oi’derod to be dis- 
charged & to deliver up to the new solrs. all the 
payiers in the suit, subject to his lien for what 
might be found due to bim for costs upon taxation. 
— Hannaford ?>. TIannaford (1871), 21 L. T. 86 ; 
19 W. H. 429. 

3425. — -A solr. applied to his client 

for funds to carry on a suit, declining to continue 
the conduct of the litigation unless his costs, which 
were already considerable, were secured. The 
client ncil her furnished the funds nor gaA^o 1 he 
required s<‘curity, but obtained an order appointmg 
fresli solrs. : — Held : the solr. had discharged 
himself, & was bound to hand over to tlie new 
solrs. all the jiapors in his possession relating to the 
suit, on their undertaking to hold them wdthout 
prejudice to his lien, & to return them to him 
witliin twelve days after the conclusion of the suit. 
— Korins v. Goldingham (1872), L. R. 13 Eq. 
440 ; 41 L. J. Ch. 813 ; sub nom. Re Suckling, 
Robins v. Goldingham, 25 Tj. T. 900 ; 20 W. R. 
277. 

Annotations : — Apld. Bluck w. Lovcrlnf? (1886), 35 W. II. 

232 ; Re Marie Bose Gold Mining Co. (189(5), 40 Sol, Jo. 

637. Reid. Re Ha\\kes, Ackerman r. Lockhart, [1898] 

2 Ch. 1. 


PART VIII. SECT. 5, SUB-SECT. ! 

or delivery or de 
undertakino io 
- ~ solr. refused 

uHL"” 

to a new solicitor until hS ^ 


suit were i>aUl, the ct. ordered a taxa- 
tion, & directed the papers to be de- 
livered up to the new solicitor upon his 
undertaking to hold them subject to 
the lion, if any, of the former solicitor, 
& to redeliver them within ten days 
after he ceased to have occasion for 
them for the purposes of the suit. — 


Ley V. Brown (1862), 1 Ch. Ch. 179. 
—CAN. 

3418 II. .] — Stbanoways y. 

Harman (1839), 1 I. Eq. 11. 467. — IR. 

3413 iii. .] — Hutledoe r. 

Rutledge (1840), 2 I. Eq. K. 290. 

— IR. 

X 2 
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Sect. 5. — Effect of change of solicitors: Siib-aects. 

2 <fc 3. Part IX. Sect. 1: Siib-seets. 1, 2 

hAl 

3426. .] — ^Whore a solr. has discharged 

himself of his retainer from acting further for his 
client, lie will be compelled, if the client lias 
resolved to further conduct his own case in person, 
to deposit the papers & documents in the cause 
wliich he has in Ids possession in the custody of the 
officer of the et. for a certain period, in order that 
the client may have access to them, although the 
solr. has still a lien upon such papers & documents 
for his unpaid bill of costs. — Pe Wontner & 8oNS, 
Ex p. Scheyt:r (1888), 52 J. P. 183, D. C. 

3427. — — “ — .] — Where a solr. applied to Iris 
client for funds to carry on a suit under a special 
stipulation in the rcl ainer that such funds should 
be supplied, &, on the client refusing to pay, de- 
clined to continue the suit or deliver up the papers 
until his taxed costs were paid : — Held : this was 
a discharge by the solr., he might be called upon 
to delivi'r to new solrs. the papers relating to the 
matters in question in the suit. — Biatck v. Txiver- 
ING & Co. (1886), 3.5 W. P. 232, D. C. 

3428. Deposit in court ordered.] — Hiion motion 
that solrs. who had withdraum themselves from 
the suit during its continuance shoidd product' 
the deeds, etc., <fc deposit lliem in the master’s 
office, it was objecteti by i he solrs. that there were 
certain costs tine to their predecessors, prior to 
the commt'nceuient. of the suit,, which had already 
been taxed, A: that the deeds, etc., had come into 
their possession prior to t he suit ; that they had 
consequently a lien upon them. The ct. never- 
theless ordeix^d production. — Gregory v. Cress- 
well (1815), 1 Holt, Eq. 17 ; 14 L. J. Ch. 300 ; 71 
E. K. 655. 

Annotation : — Distd. I'c F<it‘Klia\v (1817), 17 L. J. (Mi. 61. 

3429. .|--/Jc Marie Pose Gold 

Mining Co. (1896), 40 Sol. Jo. 637. 


SUR-SKCT. 3. rKTORITIlCH OF SuCCKSHIVE SOLI- 

CITOUS. 

3430. Priority of former solicitor — Undertaking 
by new solicitor to hold subject to lien.]— Upon a 
change of attorneys under a rule of ct., the new 
attorney undertook to liold the record <fe papers in 
the case subject to the hen of the former attorney : 
— Held : the causi* having been brought to a 
successful tenninalion, the former attorney was 
entitled to call upon Ids successor to proceed wdth 
the taxation, issue execution, «& pay liim the 
amount of his lien out of the first proceeds, 
subject only to the costs necessarily incurred on 
such taxation.— Newton v. JlAKj.AND (1842), 
4 Scott, N. It. 769, 

3431. Gross sum received by new solicitor 

— Lien of old solicitor destroyed.] — At t he hearing, 
pltf. obtained an order for taxation of Jus costs of 
Slut, Ac payment out of the fund in court. Pltf. 
had in tlio progress of the suit employed three 
different sets of solrs. successively. Pltf. & his 
solrs. at tlie date of the decree agreed to accept a 
gross sum in full of all costs, instead of proceeding 
to taxation, & received the sum accordingly, for 
which IJiey gave a receipt to that effect. They 
applied the money to their own use, & never paid 
the former solrs. the costs incurred during the 


early period of the suit. The decree did not direct 
any distributive payment/ among the various solrs. 
of pltf. : — Held : (1) pltf. & his solrs. at the date 
of the decree had a right to waive taxation, & to 
accept of a gross sum in satisfaction of all costs, 
without consulting the former solicitors. 

(2) It appearing that the gross sum was taken in 
satisfaction of all costs : — Held : the lien of the 
former solrs. upon the fund in ct. was gone. 

(3) Semhlc : the remedy of the firmer solrs. was 
by action against the solrs. who received the money , 
as for money had A:; received to their use.— - 
Wellesley v. Mornington (Earl) (1857), as 
reported in 4 ,Tur. N. S. 6. 

3432. - - - New solicitor agreeing to compromise 
subject to payment of costs.] — Gibus v . Tred- 
WELL, 7fc Armstrong (1880), 30 Sol. Jo. 181,0. A. 

3433. Priority of new solicitor — Payment re- 
ceived by old solicitor.] — By an order of the ct., 
the costs to be incurred by a married woman suing 
by her next friend in a future proceeding, were 
ordered to be jiaid to B., her solr. Pending the 
proceedings, B. was discharged, A:; 0. appointed 
solr. B. received the whole costs : — Held : the ct. 
had jurisdiction, on petition, to order B. to pay over 
to O. his share of such costs ; A:;, B. could not set 
off, as against the amount, a debt du<' to him from 
the next friend , — Pe Barnard, Ex p. Bailey 
& Hope (1851), 14 Beav. 18 ; 18 L. T. O. S. .37 ; 51 
E. R. 103. 

3434. Deficiency of funds.] — Where a solr. 

by arrangi'inent with his client retired from the 
conduct of tlu' suit, & another solr. conducted it 
thenceforth to its conclusion - //cld .* on there 
being a deficiiTicy in the fund applicable to the 
payment of costs, the latt/cr solr. had priority. — 
Gdrmagk V. Beisly (185S), 3 T)e G. k, J. 157 ; 44 
E. B. 1229, L. J J. 

^innniniions Consd. 7iV Aiidli'y Ilnll ('otton Spimiinp Co. 

(1868). Jj. R () Et]. ‘B5. Folld. 10' oiMh, llhotlt'S 

Suiftleu (1880), ;U (Ml. 1), Apld. hV KnijJrht, 

Kniijht r. CanhitT, [1892] 2 Ch. 368. Reid. lie Now York 

Kxcluuigro Co,, [1893] 1 Ch. 371. 

3435. .] —Pe Wad.swortii, Rhodes 
r. ScGDioN, No, 3375). ante. 

3436. — .] (1) ’Phe prmcii>le that the 

solr. last employed m an action is entitled to a 
charge for costs under Solicitors Act, 1860 (c. 127), 
8. 28, in i>riority t o his predecessor, is unafTectc'd 
by North v. Sieicart, No. 3367, ante. 

(2) SctnhJe : where a receiver of rents has been 
ai>pointed in an aidion Ai a now recoiv^i'r is after- 
wards appointed in his place, the solr. by whom 
such last-mentioned appointment was obtained 
is entitled to priority of lien against any rents 
subsequently received , — Pc Knigjit, Knight v. 
Gardner, [1892] 2 Ch. 308 ; (51 L. J. Ch. 399 ; 66 
E. T. 646 ; 40 W. R. 4(50 ; 36 Sol. .To. 447. 

3437. Costs In winding up — Costs paid pari passu 
— Unless undertaking given.] — In the winding 
uj) of a CO. petitioner’s costs are the first charge 
upon the ostaU*. & must be jiaid in full in priority 
to the costs of the official liijuidator. Where the 
official liquidator changes his solrs,, Ac the assets 
arc not sufficient to iiay the whole of his costs, the 
bills of costs of the successive solrs. will, as a 
general rule, be paid rateably, so far as the assets 
will extend, but where the first sob. gave up 
documents to the second sob. upon an under- 
taking that his costs should bo paid out of the 
estate, his costs were paid in full in priority to 

(1808), 16 W. R. 912.— IR. 

a. ,] — PRITCHA^RIJ V. 

worth (1870), 18 W. n. 1200.— IR. 

b. Priority of new aoliettor.] — 
The genera] rule is that the solr. who 


PART VIII. SECT. 6, SUB-SECT. 3. 

t. Priority of former solicitor. ] — 
Whore a deft, had changed hla solr. 
after an adverse decision, & the Ct. of 
Appeal had reversed the decision, & 


given the deft, the costs of the pro- 
oeodings In the ot. below, the sub- 
stituteid solr., having levied the costs, 
was ordered to lodge them in ot. to 
meet the claims of the dismissed 
solicitor. — E astwooh v. Eastwood 
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Part IX. — Solicitor’s Remedies for Costs. 


those of the second solr. — lie Audley H at.t. 
Cotton Spinning Co. (1868), L. R. 6 Eq. 245 ; 37 
L. J. Ch. 904. 

Annoiahons ; — Reid. Re Trueman, Hooke r. Piper (1872), 

41 L. J. Ch. 585 ; Re. New York ExchariKo Co., [185)3] 

1 Ch. 371. 

3438. .] — (1 ) In the windinj^ up of a 

CO., the liquidator changed liis solr. The first solr. 
claimed to bo paid his costs. The liquidator set 
up in defence that he had, in ])urHuance of an order 
of the ct., iJaid away part of the assets in dis- 
charging the costs of an unsuccessful att^mipt to 
settle an alleged shareholder on the list of contri- 
butories, & that the only remaining assets 
amoxmted to £9, which was <iuite insuflicient to 
pay appct., & which he claimed to retain for costs 
out of pocket : — Held : the successful litigant 
whose costs were ordered to be paid by the liqui- 
dator, was entitled to immediate payment of those 
costs in priority to the general costs of liquidation 


including costs of realisation ; & the remaining 
assets, amounting to £9, must bo apportioned 
equally between the liquidator & appct. 

(2) The order giving the costs to the successful 
litigant directed that they should bo paid by the 
ofllcial liquidator, & that he should be at liberty 
to retain them out of the assets of the co. : — Held : 
this form of order gave the official liquidator the 
right to repay himst lf the costs out of the assets 
in priority to all other credit<UH. ~ Re DomNlON 
OP (Canada Plumbago Co. (1884), 27 Ch. D. 33 ; 
.53 L. J. Ch. 702 ; mih nom. Re DOMINION OP 
(’anada Plumbago t!o., Ex p. Bkall, 50 L. T. 
518 ; 33 W. R. 9, C. A. 

Atniot/itions An to (I) Apld. Itr Blundell, Blundell v. 
Bluniioll (189(1), 41 Cb 1). J , AV London Metallurgical 
Co., 11895] 1 (Ii. 758. An to (2) Rcfd. J\’e London Motal- 
lurjrlcal Co., [1895] 1 Ch. 758 fkturally, Consd. Re 
StafifordaLiro Gas & Coke Co., [1893] 3 ("h. 523. 

Priority of solicitor as against third parties.] ^ — 

See Scot. 3, sub-sect 0, ante. 


Part IX. — Solicitor’s 


Remedies for Costs. 


Sect. 1.— ACnON. 

Sub-sect. 1. — In General. 

3439. Amount recoverable — Where bond given 
by client.] — Bowman v. Payne {circa 1790), cited 
in 5 Price at ]>. 56 ; 1 1(3 E. R. 535, L. C. 

Annatuhon • — Refd. Lewea v. Morgan (1817), 5 Price, 42. 

3440. Stay of action— Discretion of court.] — 

W’Jiere a judge at chambers in tiic ex<!rcise of his 
discretion, in referring an attorney’s bill for taxa- 
tion, under Solicitors Act, 18(33 (c. 73), s. 37, 
re.serv«‘s to the ('lierit liberty to question tlie 
retainer restrains tJio attoi-ney from bringing 
an action upon the bill pending the reference, the 
ct. will not interfere, without strong ground for so 
doing.— Re Pyne (1848), 5 C. B. 407 ; 130 E. R. 
930. 

A nnotntions : — Apld. Re Tburgnod (1854), 19 Benv. 541. 
Reid. Re Jones (1887), 3G Ch. D. 1U5. 

Action on account stated.] — See ('ontkact, 
Vol. XII., pp. 673, 574, Nos. 4774-4778. 

Right to sue In High Court.] — Sec Part III., 
Sect. 3, sub-sect. 5, ante. 

Action in Ecclesisatlcal Courts.] — Sec Ecclesi- 
astical Law, Vol. XIX., p. 321, Nos. 1221-P225. 


Hob-sect. 2. — Who may Sue. 

3441. Solicitor shareholder — Action against pro- 
visional committee.]- -Smith v. Archibald (1849), 
14 L. T. O. S. 174. 

Bankrupt.] — Sec Bankruitcy, Vol. V., p. 999, 
No. 8157. 

Partner —Action against firm for work as 
solicitor.] — See Partnership, Vol. XXX VI., p. 
425, No. 930. 

Non-joinder of reputed partner.] — See 

Partnership, Vol. XXXVI,, pje 401, 407, Nos. 
748, 769. 


Sub-sect. 3. — Who May be Sued. 

A. Person Retaining Solicitor. 

3442. Liability of.] — Assumpsit lies by a solr. 
against his client upon a general retainer. — 
Osbourn v. Eden (1600), Uro. Eliz. 760 ; 78 E. R. 
992. 

3443. .] — An attorney or solr. may have 

either debt or assumpsit for his fees against the 
agent by whom he was retained. — Bradford v. 


conducts the action to a successful 
termination is entitled to bo paid first. 
— Ford V. Mason (1893), 15 P. 11. 392. 

—CAN. 

0 . .]— Cj.\rk V. Eccles (1871), 

3 Ch. Ch. 324.— CAN. 

PART IX. SECT. 1, SUB-SECT. 1. 

d. Right of sohntor to sue — On 
special roniracl other than for profes- 
sional imr/t,]— Si (ART 1 '. Southern, 
[1905] V. L. R. 223.— AUS. 

e. Case not concliulcd.] — An 

attorney may sue for his fees in a canso 
which ho does not conclude, if ho can 
account satisfactorily for not prooeed- 

— Forh V. Spatford (1837), 5 
O. S. 440.— CAN. 

f. For his nioietj/ of costs where 

costa charged on land ] — Where an 
adndnislrator has rec<)vered a chattel 
mtorest in lands, by a decree dcelarhig 
his costs to bo duly charged on the 
esttUe, his solr. cannot file a petition 

his own iiamo to realise his own 
those costs. —Re M'Aijahtek 
(1 805), 16 1. Ch. R. J34.— IR. 

g. Right to recover under small debts 
procedure .] — Union Bank r. Stewart 
& SjurrH & Brioham (1895), 3 Terr. 
L. R. 342,— CAN. 


h. Right of trial judge to interfere 
further with original judgment ] — Pltf. 
brought action on a hill of costs for 
Bciwloes rendered as a barrister & solr. 
On the trial it was ordered tliat tlio 
bill of costs be referred to tbc regis- 
trar of the ct. to be taxed & that pJtf. 
re(!ovcr from deft, the amount duo on 
the taxation. Tho registrar refnsod 
to tax tlic bill oil the gi-ound of lack of 
jurisdiction. On tho ai>pllcatiou of 
pKI. tho trial judge then ga\c judg- 
ment for the full amount claimed - - 
Held : tho judgment must bo set aside 
as the trial judge had already disposed 
of tho ease Si. had no jurisdiction to 
Interfere further with his original 
judgment. — Murray v. Gold (1921), 
34 B. C. R. 489.— CAN. 

k. Necessity for filing agreement to 
pay out-fees advanced.] — Legal Prac- 
titioners Act docs not enact that no 
claim by a pleader for professional 
services rendered or for recovery of 
out-feos advanced shall bo sustaln- 
aJilo, vmless an agreement in writing 
for tlie same has been entered ini o 
with tho client & filed in ct., but only 
that an agrooment. If any, in rospoct 
thereto, shall be void, unless tho same 
has been reduced to writing & filed 
in ct. — SUBBA PiLLAi V. IIamasami 


Ayvar (1904), I. L. R. 27 Mod. 512. 
— IND. 

PART IX. SECT. 1, SUB-SECT. 2. 

l. Assignee.] — Douoall v Ooker- 
M\N (1852), 9 U. C. R. 354.— CAN. 

m. .] — Duff v. Canadian 

Mutual Fire Insurance Co. (1882), 
9 P. R. 292,— CAN. 

n. -.] — Killev V. MoDermoit 
(Man.), [1919] 1 W. W. R. G60.— CAN. 

o. Solicitor acting as Fftrliameniary 
or/enf. ]— Where a solr. had obtained 
from tho Speaker of tho Legislative 
Assembly authority to act in any 
matter as a parliamentary agent, ho 
can recover tho amoimt duo him for 
services, without being obliged to 
observe all the requirements of the 
English Act. — Kennedy v. Austin 
(1884). 1 Man. L. 11. 302.— CAN. 

p. Partnership.] — Macicay, Hanley 
& Boyd v. Fraser (Alta.), [1922] 3 
W. W. R. 421 ; 69 D, L, R. 348.— CAN. 

PART IX. SECT, 1, SUB-SECT. 3.— A, 

34421 . Liability of.] — Tho Comr. for 
Railways re tallied pltfs, as solrs. to 
represent tho Railway Department at 
the sittings of a Royal Commission 
appointed to Inquire into tho working 
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Sect, 1. — Action: Suh-aect. 3, A., B., C., 2)., E. 

& F.] 

WooDHOUSE (1019), Cro. Jac. 520; Jenk. 332 ; 
70 E. R. 445. 

Annotation: — ^Befd. Pierson v. Hughes (1072), Freem. 

K. B. 71. 

8444. .]■ — An attorney may have debt for 

bis fees & disbursements against him who retained 
him ; but for his bill in a cause for one at the 
request of another, aasuni'p»U only lies. — Sands v. 
Teevilian (1630), Cro. Car. 107, 193 ; 79 E. R. 
695, 769. 

Annotations: — Consd. AinbroHO v. Roe (1084), Skin. 217. 

Distd. Spearman v. Moreland (1706), Holt, K. B. 20. 

Refd. Hart v. LongUtt (1702), 2 Ld. Ra 3 TU. 841. 

3445. .J — To an action for foes as a proctor 

or solr., it is no defence that deft, employed a third 
person, who employed pltf., by whom the business 
was done, unless the money was actually paid to 
such thiid person before action brought. — B rown 
V. Brookb (1795), 1 Esp. 388 ; 170 E. R. 394, N. P. 

3446. Action against joint defendants — 

Undertaking to pay by one.J — In an action brought 
by an attorney against two defts., to recover the 
amount of hi.s bill of costs, evidence was adduced 
to show that he was employed by both, but that 
one only undei’iook to pay ; & the jury found 
that one only was liable, <fc accordingly found a 
verdict for the defendants ; the ct. refused to set 
it aside, or grant a new trial. — Heelings v. 
Gekgory (1825), 10 Moore, C. P. 337 , 3 L. J. 
O. B. C. P. 150. 

3447. Fees of mortgagee’s solicitor — Lia- 

bility as between mortgagor & mortgagor’s 
solicitor.] — Where B. being desirous of raising a 
sum of money upon mtge., employed an attorney 
for the purpose, who applied to A., an attorney, 
telling him, at the same time, the name of his 
principal, &> A. agreed t-o advance the money 
on behalf of a client, but ultimately the negotia- 
tion failed, from a defect of title : — Held : A. 
could not maintain an action against B. for his 
fees, although it was proved to bo the practice for 
the proposed borrower to pay the expenses of the 
proposed lender, the course being tor the attorney 
of the latter to send Ids bill to the attorney of the 
former, who, if the bill were reasonable, recom- 
mended his client to pay it. — R igley v. Daykin 
(1828), 2 Y. & J. 83 ; 148 E. R. 841. 

Annotation : — Distd. Wobb v. JMiodoB (1837), 4 Bcutt, 197. 

3448. Expenses of deed of appointment — 

Sum appointed settled on marriage.]— A., on the 

marriage of his daughter with B., executed a deed 
of appointment, imdcT a power cemtained in his 
own marriage settlement, in favour’ of his daughter, 
appointing to his daughter a .sum of £4,000. This 
B. settled on bis marriage. The mai’riage settle- 
ment of B. & the deed of appointment were both 
prepai’cd by C., who was originally the sob*, of A. 

of the Tasmanian State liailwaya. In 
an action by nltfa. to recover the 
amount of their leKul ehargoa : — Held : 
the engagement of pltfa. as aolra. waa 
an act done by the Coinr, within his 
jiowera under liallway Management 
Act, 1910, & therefore rendered tlio 
Conn*, for Railways liable as such on 
the contract. Deft, was therefore 
not entitled to a nonsuit on the gi’oimd 
that such engagement was beyond tlie 
scone of his authority as Coinr. — P aok 
V. lUlLWAYS C’OMK. (1924), 20 Tos. 

L. R. 66— AUS. 

3442 ii. — Kxora. employing an 

attorney are personally responsible to 
him for the costa.- — H ickson v. Chooks 
( 1840). 2 Ont. Hig. 2709.— CAN. 

3442 iii. .] — Where a ault Is com- 
menced & carried on under lustruotlons 
from a poraon who tells the attorney 


There was no evidence to show whether A. had 
agreed to give his daughter £4000 or to execute an 
appointment of that sum : — Held : whether A. or 
his daughter was to iray C. the expenses of this 
deed of appointment was not a question of usage, 
but a question of contract, & it was for the jury to 
determine upon whose credit the business was 
done. — Hayward v. Fioit (1837), 8 0. &> P. 59 ; 
173 E. R. 398, N. P. 

3449. Action against sheriff — Proceedings 

for new trial by execution creditor.] — If in an 

action against the shcrifE for taking pltf.’s goods 
on a fi. fa. against a third person, the sheriff fail 
on the trial, & the execution creditor then employ 
an attorney to apply for a new trial, on obtaining 
a rule for a new trial to act as attorney on the 
second trial, the attorney may recover his biU 
against the execution creditor, although there is no 
memorandum in writing, as the execution creditor 
is the person primarily liable to him ; but if the 
attorney had in the fii’st instance been employed 
by the sheriff, it would be otherwise. — Noel v. 
Hart (1837), 8 O. & P. 230 ; 173 E. R. 472, N. P. 

3450. Action against highway surveyors — 

Costs of procuring order for diversion — Resolution 
of parish meeting making third party Uable.] — 
In an aei/ion by A. & B. who W('r<’ attorneys, 
against surveyors of highways of a parish, for 
business don(‘ in procuring an order of magistrati’s 
to divert higliways in the ])arish, on an appeal 
against tliat order, it appeared that A. & B. in 
their bill charged for diawing a resolution of a 
parish meeting held before th«; order was applied 
for, wliich resolution stated that the ord(>r was to 
be applieil for “ at the instance and at the expense 
of the B. & G. By. Go.” : A/chl : A. (te B. must be 
considered to have undertaken the busim^ss on 
those terms, unless there was an express employ- 
ment of them by defts., & on their credit of which 
there ought to be direct proof. — Spurrier v. 
Allen (1845), 2 Oar. & Kir. 210. 

3451. — - Retainer of second solicitor by 
solicitor of company — Credit given to company.] — 
A scheme for establishing a railway co. having 
been formed, A., the registered attorney, com- 
municates with B. at W. on the subject. B. 
proposes that he & A. sliould be appointed joint 
soils., & inquires how the expenses are to bo 
provided for. A., in reply, tells B. that 0. is 
already appointed joint solr. with him, & informs 
B. that the expenses are to be provided for out of 
the deposits. After which B. proposes that he 
should be appointed local agent at W. : — Held : 
credit was given by B. to the co., & there was no 
evidence to go to the jury to supirort an action 
against A. individually by B. for work & labour, 
as local agent. — Gillam v. Arnold (1848), 10 
L. T. O. S. 380, 506, N. P. 

bo an linpUod condition that ho la to 
bo remunerated for hia eorvicoa upon 
the same terms upon which they are 
usually remiorod. — R. DevyrKK 

(1884), 51 L. T. 009. P. C.— CAN. 

3442 V. . ] — A railway co. may 

be bound by the act of Its manaKln^T 
dlrootor in employing a solr. at a 
stated yearly salary. Aceeptanoe of 
the Borvioea of the solr. by the diroctora 
la evidence of ratification of the 
original hiring even though the man- 
aging dlrootoi’ act-ed without authority. 
— Albert Rt. Co. v. 1*eck (1886), 
20 N. B. R. 191.— CAN. 

8442 Vi. Campbell v. Pkin- 

OLE (18.62), 1 W. R. 134.— SCOT. 

3442 vii. .1 — Shaw v. Fock 

(1903), 13 0. T. R. 843.— S. AF. 

3442 viil. .] — Stanton v. Al- 

roiiT, [1993] E. H. L. 155.— 8. AF. 


that ho ia agent for pltf , but the at- 
torney takes no trouble to aaeertaiu 
the truth of thla, & prooooda wltliout 
any communication with pltf., the 
attorney will not be protocted as to bis 
costa where a sottlomcnt ia made 
between the iiartica which has the 
effect of depriving him of hia lien, hut 
will bo left to an action against pltf. — 
Smith v, Thompson (1809), 5 P. R. 
150.— CAN. 

3442 Iv. .] — ^^Vhc^o a akllled pvac- 

tltlouor is, by law Sc the custom of hia 
profeaalon, entitled to claim Sc recover 
payment for hia proloBalonal work, 
thoae who engage hia servleos must be 
held to employ him upon the usual 
terms according to wbloh such aorvlcoa 
are rendered, in the absence of any 
stipulation to the contrary ; & where 
the contract of employment is a lion t 
as to remuneration It must he taken to 
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B. Bankruptcy of Client. 

8452. Liability of assignee — Where no assets.] — 

Be Friedman, Ex p. Adams (1830), 2 Mont. & A. 
706, Ct. of R. 

3453. Joint retainer by assignee & assignee 

of creditor.] — The official assignee of a bkpt. is 
liable to the costs of defending an action brought 
against him & the creditor’s assignee, if he joined 
in retaining the attorney. — S ydney v, Belcher 
& Isaacs (1840), 2 Mood. & R. 324, N. P. 

3454. .] — ^A deed of assignment for the bene- 
fit of creditors, assigned the estate & effects of the 
debtor to trustees, upon trust to sell the same, & 
out of the produce thereof, in the first place, to 
pay & satisfy themselves all costs & exj)enses 
which they should be put to in having the deed 
prepai’ed, & in & about executing the trusts : — 
Held : a trustee, who had signed the deed & sold 
the property under it, was liable for the costs of 
preparing the deed, in an action of indebitatus 
assumpsit by the attorney, though not instructed 
by him, & though his consent to act had not been 
obtained before the preparation of the deed. — 
Campion v. Kino (1812), 0 Jur. 35. 

3455. Liability of estate — Bankrupt In partner- 
ship with infant —Bankrupt having no separate 
estate — ^Liability of joint estate.] — One of two 
partners tiled a liquidation petition, his co-partner 
being an infant. By consent the joint estate was 
administef<*d by the trustee in the liquidation. 
'The liquidating debtor had no separate estate : — 
Held : the costs of his soh‘. up to the dat/O of the 
ji[)poiulment of tJie trustee must be jiaid out of the 
joint estate. — Tic Mew, Ex p. Pearce (1876), 
2 Cli. D. 320 ; 45 L. .T. Bey. 1 44 ; 34 L. T. 705 ; 
24 W. H. 808, C. A. 

3456. Liability of debtor —Costs of composition 
proceedings.] — Creditors of a liquidating debtor 
accc'pted a composition of 20 j?. in the pound, 
payable by instalments, the debtor executed a 
bill of sale of all his property to a trustee, as 
security for t he eomposii-iou, upon trust, in default 
of paymc'nt thereof, which haxipened, to sell, <fc out 
of the proceeds to iiay the cost s of & incident to the 
sale, & the costs of the liquidation proceedings, 
& then to pay the creditors. Thu county ct. 
judge having, on the aiifilication of debtor, re- 
strained an action against him by his soli*., for 
payment of his bill of costs -.—Held : the soli*, was 
entitled to bring such action, but the ct. had power 
to dii’cct his bill of costs to be taxed. — He Dixon, 
Ex p. Shepherd (1870), 2 Ch. D. 430 ; 45 L. J. 
Bey. 103 ; 31 L. T. 743 ; 24 W. R. 031. 

.] — Sec, also, Bankruptcy, Vol. W, pp. 

1180, 1100, No. 9000-0008. 

C. Companies. 

See Companies, Vol. IX., pp. 549-551, Nos. 
3629-3040. 

D. Infants. 

Liability of next friend.] — See Infants, Vol. 
XXVIII., p. 314, Nos. 1774-1777. 

E. Lunatics. 

See Lunatics, Vol. XXXIII., pp. 130, 242, 
244, Nos. 50, 1606, 1040. 

F. Other Persons. 

3457. Wife — Deceased husband leaving no assets 
- -Costs of recovery property of wife.] — Huarston 


V. IIiPBLEY (1710), 2 Eq. Cas. Abr. 132 ; 4 Vin. 
Abr. 103 ; 22 E. R. 1 13, L. 0. 

Agreement to pay entered Into by mistake — 

Rescission .] — See Mistake, Vol. XXXV., p. 120, 
No. 269. 

3458. Executor — ^Deed delivered up to executor 
by solicitor.] — An attorney having delivered up 
deeds to an exor., which he was not obliged to do 
till ids bill was paid, & those deeds being of great 
use to the exor. in several suits which were then 
carrying on ; this is a sufficient consideration 
to make the exor. liable to the attorney’s whole 
demand, whether there be assets or not. — Hamil- 
ton (Duchess) v. Incledon (1719), 4 Bro. Pari. 
Cas. 4 ; 2 E(i. (hs. Abr. 456 ; 11 Vin. Abr. 279 ; 
2 E. R. 3, H. Jj. 

Anm>tation • — Apld. Be BeiiUnck, Bontkick v. Bontlnok 
37 Sul. Jo. 233. 

3459. Members of vestry — Resolution to compel 
repair of road — Employment of solicitor by sur- 
veyor.] — Several inhabitants of a Y>ai'ish, attending 
a special vestry, signed resolutions, by which they 
ordered an indictment, brought against the in- 
habitants, to compel them to rejjair a road within 
the parish, to be opiJosed ; & that the surveyor 
of the highways should take the necessary ste-ps 
for carrying such order into effect. I'lie sur- 
veyor having accordingly employed an attorney 
for that purpose : — Held : the persons who had 
signed the resolutions wer'O not personally liable 
to the attorney for thr* charges incurj'ed in resisl/- 
ing the indictmont.— SpRorr v. Powell (1820), 3 
Bmg. 478 ; 4 Dow. & Ry. M. C. 377 ; 11 Moore, 
C. P. 398 ; 4 L. J. O. 8. C. P. 101 ; 130 B. R. 
598. 

Annotation: — Mentd. Klcuck v. Farris (1901), (58 J. P. 

321. 

3460. Commissioners for passing private Act - 
Expenses to be paid out of tolls arising under Act -- 
Necessity for proof of funds in hands of com- 
missioners.] — By a private Act of Parliament, the 
exxienses attending its passing were dii*ected to 
be jiaid out of the tolls raised or levied, or to bo 
raised, under it. '^riie attorney who prepared & 
solicited the act, sued the clerk to the comrs. 
named in it, for the amount of his bill : — Held : he 
was bound to show tliat there were sufficient 
funds in the hands of the comrs., which had been 
raised or levied by tolls or otherwise, to satisfy 
his demand. — Andrews v. Dally (1828), 4 Bing. 
500 ; 1 Moo. & P. 490 ; 0 L. J. O. 8. 0. P. 117 ; 
130 E. R. 880. 

3461. Solicitor to bankrupt — Promise to pay 
assets to bankrupt’s solicitor by solicitor conducting 
bankruptcy.] — Pltf., an attorney, conducting a 
commission of hkpt., having received a debt due 
to bkjit., undertook to pay deft., solr. of the bkpt., 
the surplus of the sum so received, should any 
I'cmain, aft-er defraying certain charges incurred 
by pltf., if deft, would pay pltf. his costs of con- 
ducting the commission; — Held: not a sufficient 
consideration to support an action against deft, 
on his promise t-o xiay pltf.’s costs. — H aslam v. 
Sherwood (1834), 10 Bmg. 540 ; 4 Moo. & 8. 
434 ; 3 L, J. U. P. 1 70 ; 131 B. R. 1004. 

3462. Members of committee — Appointed by 
subscribers for obtaining Act of Parliament.] — 
A committee appointed by the inliabitants of M., 
employed pltfs., as their 8olrs.,to apply to Parlia- 
ment for an Act for constructing a dock. Pltfs., 
in the course of their employment, paid consider- 


PART IX. SECT. 1, SUB-SECT. 3.~B. 

„ of assignee .] — KavsEU 

V. Liebbnberq Estate, 
11926) App. D. 91.— S. AP. 


PART IX. SECT. 1, SUB-SECT. 3.— F. 

r. Executor — Alimony action — 
Solicitors costs deemed necessaries .] — 
Kerr v. Rickaru, 8 C. L. T. Ocu. N. 
335.— CAN. 


t. Municipal corporation .] — A solr. 
who la a mombor ot a muulcipal 
council cannot recover from the 
corpn. for services rondoroil them, ho 
heluff a trustee under 0, H. U. C. e. 
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Sect. 1. — Action : Sub-sect. 3, F.; sub-sect. 4, A., 
B. & C.; svh-sccl. 5, fi. & C. (a).] 

able sums to engineers, witnesses, Parliamentary 
agents, & various other persona, & a large sum 
became due to them for their own costs, & several 
liabilities were existing against them. Pltfs. at 
different times received, through bankers & others, 
various smns on account of what was due to them, 
but were unable to obtain payment of the balance : 
upon which they filed a bill against some of the 
other members of the committee, alleging that, 
of the other members, some were out of the juris- 
diction, & others were dead & their personal 
representatives unknown, & praying that defts. 
might come to an account with them, & pay to 
them the balance which was stated to be 
£3,232 Is. 4d., or such balance as, on taking the 
account, should be found due, & also to indemnify 
them against the existing liabilities. A demurrer 
to the bill was allowed. — ^Allison v. IlEiittiNa 
(1839), 0 Sim. 583 ; 8 L. J. Ch. 223 ; 59 B. K. 
483. 

3463. Overseer.] — An overseer retaining an 
attorney to cond\ict parish business at the quarter 
sessions, is not personally liable, unless the iH'tamer 
be specially worded, & he can neither be sued 
for the costs done in his year of odiee, or after it. 
— Welby V. Brown (1840), 8 L. T. O. S, 122 ; 11 
J. P. 002. 

Annotation : — Refd. Mursh r. Davies (1818), 1 Exeh. G68. 

See, now, Bating & Valuation Act, 1925 (c. 90), 
8. 62. 

3464. One party where actions consolidated.] — 

Upon a taxation in equity, a question arose as 
to the liability of the client to pay the costs of a 
consolidated action at law. Leave was given to 
the solr. to bring his action to try the question. — 
Re Anderson (1847), 10 Beav. 399 ; 50 E. B. 636. 

Husband.]— 8"ec Husband &Wife, Vol. XXVIl., 
pp. 206-209, Nos. 1787-1819. 

Lessee — Costs of preparing lease.] — See liAND- 
LORD & I'ENANT, Vol. XXX., p. 450, Nos. 1114- 
1117. 


SUB-SEUT. 4. — Time for Commencement 
OF Action. 

A. In General. 

3465. Effect of repudiation of retainer.]— PH f., 

a solr., employed by deft, a prochein ami in a suit 
in Chancery, sent in his bill before the termination 
of the suit. Deft, contended that he was not 
responsible. The solr. then wrote offering to go 
on if a certain sum was paid him, A if deft, would 
admit that he was personally responsibh'. Deft, 
not consenting to t,his : — Held : the- solr. was 
entitled to sue for his costs without waiting for 
the teimination of the suit. 

The rule, that a solr, cannot sue for his cost.s 
till the termination of the suit in w'liich lie is 
employed, is subject to an exception where the 
client comes forw'ard & disclaims his liability {per 
Cur.). — Hawkes v. Co'rrRELL (1858), 3 H. & N. 
243 ; 27 L. J. Ex. 369 ; 157 E. li. 462. 

B. Necessity for Delivery of Bill of Costs. 

See Part VI., Sect. 4, sub-sect. 2, ante. 


C. Necessity for Taxation. 

3466. Whether taxation condition precedent.] — 

This ct. will not stay proceedings in an action 
on an attorney’s bill, brought subsequent to the 
order of the judge of another ct. for its taxation, 
but previous to that taxation having taken place. 
— Steventon V. Watson (1799), 1 Bos. & P. 
365 ; 126 E. R. 955. 

Annotations : — Dbtd. SliJrreff v. Orceloy (183.5), 4 Ad. & 

El. 338 ; Sheriff v. Oresley (1830), 0 Nev. &M. K. B. 440. 

3467. — ~ Death of solicitor after order for 
taxation — Action by personal representative of 
solicitor.] — Wliere an order was made for the 
taxation of a solr.’s bill, & for staying all proceed- 
ings at law till after the master’s report, & the 
solr. died ponding the taxation, & before any 
report, A no revived order for taxation being 
made, the solr.’s personal representative proceeded 
at law against the client : — Held : this was not 
a contempt. — IIoulditch v. Houeditcu (1818), 

1 Wils. Ch. 17 ; 1 Swan. 58 ; 37 E. B. 8, L. C. 

3468. Pending petition to allow costs of 

taxation.] — More than one-sixth part of an attor- 
ney’s bill having been taken off on taxation, 
deft, presented a petition to the Vice-Chancellor 
to allow the costs of taxation. Pending this 
proceeding, the attorney brought his action for 
the residue of the bill : — Held : the action was 
w'cll brought, 2 CJeo. 2, c. 23, s. 23, having only 
prohibited an action being brought pimding the 
reference A taxation. — Hewitt v. Beelott (1819), 

2 B. A Aid. 745 ; 106 E. B. 537. 

3469. Cost of taxation not ascertained.] — 

Injunction granted to restrain an action for the 
amount of a solr.’s bill, which had been taxed 
after the commencement of the action, A more 
than one-sixth had been taken off, but the costs 
of taxation had not been ascertained. — Wat.ton 
V. Johnson, Heselton v. Johnson (1828), 2 
8im. 456 ; 57 E. B. 858. 

3470. .] — A solr,, whose bill had been taxed 

A more than one-sixth taken off, brought an 
action against his client, before the costs of tax.a- 
tion were as(;eitained, for the amount so taxed ; 
the ct. granted an injunction to re.strain the 
action. — Barr v. Wigoins (1830), 4 Sim. 125 ; 
.58 E. B. 48. 

Annotation : — Reid. Barton t?. Pyne (1812), 1 Hare, 493. 

3471. .1 — A summons to refer an attorney’s 

hill for taxation, followed by a judge’s order for 
that purpose, will not prevent the attorney from 
commencing an action on his bill, or operate as 
a stay of proceedings. — W illiams v. Boberts 
( 18,35), 1 Or. M. A B. 676: 1 Gale, 56; 5 Tyr. 
421 ; 4 L. .T. Ex. 78 ; 149 E. B. 1252. 

3472. .] — WliiJst proceedings are jiending 

on an order to tax an attorney's bill, he cannot 
biing an action for the amount. — Sheriff v. 
(iRE.sley (Lady) (1835), 1 Har. A W. 588 ; 5 
Nev. A M. K. B. 491 ; 5 L. J. K. B. 7 ; sub noni. 
Shikreff V. Oresley (Lady), 4 Ad, A El. 338 ; 
subsequent proceedings (1836), 6 Nev. A M. K. B. 
446. 

3473. .] — Qu. : wdictlier, when an attorney 

obtains an order for the taxation of his own bill 
of costs, A serves an appointment i.o tax, he can 
afterwards abandon sucli order A bring his action. 
— Fitzpatrick v. Nind (1845), 6 L. T. O. S. 86. 


.54, 8, 217. — Petkhborouuu Town r. mgs.] — Maoredv i\ Tayi.or (1872), 
Burnham (1802), 12 C. I», 103.— CAN. I, ll. 7 C. L. 230.— IR. 


a. Assiffnee of contract sited on.]- 
EaRLE r. C'ONTlNKNTAt, GtTARANl 
UoRPN. OF Canaua, Ltd. & Lareui 
(B. C.). (1927) 4 D. L. K. 939 ; (192 
3 W. W. 11. 784.~CAN. 


b. Wife — In habeas corpus proceed- 


PART IX. SECT. 1, SUB-SECT. 4.— C. 

3460 i. Whether taxation condition pre- 
cedent .] — 11. V. McLeod, Rc Miller v. 
McLeod (1853), 10 U. C, R. 588.— CAN. 

3466 ii. Where an action waa 


brought on an attorney’s bill together 
with another claim, an order was made 
referring the hill for taxation & 
reserving the right to raise any defence 
to the action, costs to abide the event 
of the tavatlon, not of the cause . — Re 
Green (1877), 7 P. R. 89.— CAN. 

3466 Hi. .1— Rc Burdett (1883), 

9 P. R. 487.— CAN. 
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3474. .] — Where an order has been made 

by consent of all parties for taxation of coats, & 
payment to solrs. of a sum to be found due to 
them on such taxation, but the solrs. do nothing 
for a year to forward such taxation ; they cannot 
then move to have the sum paid to them on the 
ground that the order was improperly obtained. 
— Branding v. Plummer (1863), 21 L. T. O. S. 
178. 

3476. Action against guarantor.] — It is 

not a condition precedent of a solr.’s right to sue 
a guarantor of costs to be incurred, that the costs 
should have been taxed. — Moore v. Walton 
(1884), 1 Cab. & El. 279. 

County Court costs.] — County Courts, 

Vol. XIII., p. 523, Nos. 735-738. 


Sub-sect. 5. — Defences. 

A. Plaintiff Not Qualified. 

See Part II., Sect. 0, sub-sect. 4, B., C., ante. 

D. No Benefit from Services. 

3476. General rule.] — An attorney cannot re- 
cover a charge for conducting a suit in whicJi 
the party charged has not had the benefit of the 
attorney’s judgment & superintendence. There- 
fore, where, in an action on an attorney’s bill, it 
apjieared that i)ltf. lived at D., five miles from W., 
that deft, lived at II., fourt/cen miles from W'., & 
applii'd to B., who resided at W., & who had been 
a clerk of pltf.’s, in practised in his name, to carry 
on tJu! .suit for which the bill in question was 
incurred ; B. cairied on the suit, & it did noi. 
appear that deft, ever saw pltf., (ir had the beiu'flt 
oi his judgment ; the husinc.ss done at the olhce 
at W. was for B.’s bem fit, except one-third, which 
pltf. received for coming over once a w’cek to show 
his face ; I'ltf.’.s name wa.s not on the door at W\, 
nor was it employed by B. in soliciting busino.ss ; 
but B. frequently consulted with pltf. ; drafts 
were sometimes engrossed at I), for the office at 
W. ; the draft of t lie brief in the suit, which B. 
liad carried on for di ft., was in the handwriting of 
pltf., as well as some items in B.’s books touching 
that suit ; deft,, wdien aiiphed to, admitted the 
sum claimt'd, but required to set off a sum due to 
him from B., which was redused : — Held : a non- 
suit, directed by the judge who tried the cause, 
was proper.— Houkikson v. Smith (1822), 1 Bing. 
13 ; 7 Moore, C. P. 2.37 ; 130 E. B. 0. 

AnnofaUans : — Distd. Noel v. Hart (1HI17), 8 U. & P. 230. 

Refd. Gill V. LoiiKher (1830), 1 Cr. & J, 170 , Armstrong 

V. Le^^Js (1833), 4 Moo. Hi W. I, 

3477. .]— An attonicy cannot charge for 

woik which is useless towards accompUshing the 
object his client has in view, although performed 
through inadvertence or inexperience, & not with 
the design of imposing on the client. — Hill v. 
hTsATiiEiisTONHAUGH (1831), 7 Bing. 509; 5 

Moo. & P. 541 ; 131 E. K. 220. 

Annotation : — Reid. Shaw v. Arden (1832), 0 Blnff. 287. 

3478. .] — In considering an attorney’s bill, 

a charge for work entirely useless may be rejected 
by the jury ; contra, as to a charge for work partly 
useless, or in respect of which there has been any 
negligence ; the client’s remedy in that case being 


PART IX. SECT. 1, SUB-SECT. 6.— B. 

8476 i. General mle .] — Where the 
“ffence to au action on an attorney’s 
is that the coats were incurred in a 
Buit which Idle attorney liad settled 
wItLout deft.’s authority. It is a 
material question for the jury, In 
net-ermlnlnff whether deft, obtained any 
bcncllt from iiitf/w Hcrvicos, to oscer- 


by a cross action only. — Shaw v. Arden (1832), 9 
Bing. 287 ; 1 Dowl. 705 ; 2 Moo. & S. 341 ; 2 
L. J. C. P. 1 ; 131 E. R. 623. 

3479. .] — An action by an attorney for his 

charges incmTed in selling or mortgaging the pro- 
perty of a xiarty confined in prison for debt, after 
such party lias petitioned the insolvent ct. for 
his discharge, cannot be resisted on the ground 
that such sale or mtge. was fraudulent as against 
the creditors of the insolvent. The only ground, 
it would seem, on which such an action can be 
defended is, that the insolvent could derive no 
benefit from pltf.’s skill. — Tabram v. Warren 
(1835), Tyr. & Or. 153. 

Loss of benefit due to negligence.] — See Sub- 
sect. 5, C., post. 

C. Negligence. 

[a] In General. 

3480. Whether a defence.] —Negligence iti the 
conduct of a cause cannot be set up as a defence 
to an action on the attorney’s bill. At least 
unless it was negligence such as to deprive deft, 
of all possible benefit from the cause. Qu. : 
whether even in such case it can be used as a 
defence.—TEMPLER v. M‘ Lachlan (1800), 2 Bos. 
A. P. N. R. 130 ; 127 E. R. 570. 

Annotations ; — Distd. Allison r. Haynor (1827), 7 B. & C, 

411. ReSd. Gcll r. Louuher (1830), 1 Tyr. 121 ; Moudel 

r. Steel (1841), 1 Dowl. N. S. 1. 

3481. — .] — 'it is a good defence to an action 

on an altorncy’s bill, that the costs sought to Ix' 
recovered were incurred through inadvertence A 
want of proper ca.ution on tlie part of the attorney. 
— Monthiou V. jEFi’ERYS (1825), 2 (J. A J^. 113; 
Ry. ik, M. 317 ; 172 E. R. 51, N. P. 

Annotation : — Refd. Edwards v. Cooper (1828), 3 C. & P. 

277. 

3482. -.] — SiiAW V. Arden, No. 3178, ante. 

3483. .] — Where Hutc aiipoars to he m'gh- 

genco in ignorance of law on the part of an attor- 
ney, whicli creates unnecessary costs, the ct. will 
order those costs to be disallowed on taxation, 
without prejudicing his rights to bring an action 
for them. — Cliffe v. I’rosser (1833), 2 Dowl. 21. 
Annotation : — Apld. lie MnHsey & Carey (1884), 2G Cli. 1). 

459. 

3484. .] — An action having been brought 

against an attorney for negligence, in which action 
the juT’y gave a verdict for pltf., finding also that 
the aitorni'y had been guilty of gi-oss negligence, 
& then the attorney brought an action for his bill 
of costs, the ct. refused to interfere to stay pro- 
ceedings in the latU’r action. — Smith v. Bolt 
(1833), 2 Dowl. 62. 

3485. — -.] — In ansumjisit on an attorney’s 
bill, qu., whether d(‘ft., under the plea of 7ion 
assumpsit, may ju-ove that the busituiss done 
became ultimately useless tlirough pltf.’s negli- 
g<‘uce.— S ymios V. NiPPEJt (1840), 12 Ad. & El. 
377, n. ; 113 E. B. 855. 

3486. .] Bracey V. Carter, No. 3494, 

post. 

3487. .] — An attorney agreed to conduct 

a cause, & to "charge his client only money out of 
pocket. The client paid money to the attorney 
during tlio cause, which was expended in carrying 
it on. The jury found that the cause subsequently 
failed by the neglect of the attoimey x—Held : 

eliarKed for hy au attorney were ro- 
(piired only in consequcnco of lila own 
ndstako or ncfcloct, whJoh a careful 
perBon would not have been likely to 
foil into, a matter affording room for 
doubt or difficulty, be cannot recover ; 
& such a defence is available under the 
general Issue. — Burnham v Burns 
(1862), 21 U. C. H. 349.— CAN. 


tain whether the prcvlouB suit was 
Bottled with his consent. — Dibulke v. 
Woon (1872), 1 Pug. 137.— CAN. 

PART IX. SECT. 1, SUB-SECT. 5.— 
C. (a). 

8480 i. Whether a defence .] — Vidal v. 
Donald (1861), 20 U. C. li. 507.— CAN. 
3480 ii. .] — Where Bcrviccs 
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Sect. l.~AcLion: Su^-sect. 5, C. (a) & (b), D., B. 

(1) the attorney was not entitled to recover money 
out of pocket paid by him subsequent to the act 
of negligence, as money paid to deft.’s use ; (2) the 
client was not entitled to set off the money 
advanced & expended previous to such negligence. 
— IjEWis V. Samuel (1840), 8 Q. B. 685 ; 1 New 
Pract. Cas. 424 ; 16 L. J. Q. B. 218 ; 7 L. T. O. S. 
00 ; 10 Jur. 420 ; 115 B. R. 1031. 

3488. .] — Where a soh*. has been retained 

for & has undertaken a particular business, his 
bill of costs for carrying tliat business through to 
its conclusion is but one bill ; & where the business 
in question is the prosecution of a suit, & the solr. 
has, by Ids crassa neglujentiu in the conduct of the 
suit, caused the suit to be lost, he cannot recover 
any portion of his bill. 

In a cause, commenced by infonnation, the 
relators’ solr. intending to cross-examine two dofts. 
who had previously been examined in cldef on 
behalf of a co. deft., such defts. were, by mistake, 
examined upon interrogatories for the exandna- 
tion of witnesses in chief on the part of the 
informant, by reason of this mistake, the 
information was dismissed, with costs: — Held: 
the mistake was crassa ncgligentm on tlic part of 
the solr., & disentitled him to rt'cover any portion 
of Ins bill of costs. — S tokes v. Trumpeii (1856), 2 

K. .T. 232 ; 26 U T. O. 8. 140 ; 3 W. R. 603 ; 
00 1j. R. 760 ; on appeal, 26 h. T. O. S, 278, 1 j. JJ. 

Annotations • -’Relii. lie Clartrlpht (1873), L. 1{. 1(5 En. 

4(51) : Ut Hall & Barker (1878), 47 L. .1. Ch. G21 ; lie 

Nelson & Hastlnprs (1885), 30 Ch. i). 1 , lie Homer 

Haslam, [1893] 2 Q. B. 280. 

What amounts to negligence.] -See Sub-sect. 

Cl. (?)), post. 

(6) Wlud Amounts to. 

3489. No benefit resulting from services.] — 

Templeii V. M'Lachlan, No. 3480, ante. 

3490. -.]— Symesp. Nipper, No. 3485, arde. 

3491. --.j— Taylor v. Tennant (1840), 0 

L. T. O. S. 413. 

3492. Loss of benefit partly due to accident.] 

— It is no answer to an action on an attorney’s 
bill for prosecuting a suit for deft., that no benefit 
has been derived by deft., where the failure does 
not result wholly from i)ltf.’s negligence, but i)artly 
from accident. — Dax v. Ward (1816), 1 Stark. 
409 ; 171 E. R. 613, N. P. 

3493. Misrepresentation as to effect of 

bankruptcy.] — It is no defence to an action by a 
solr. against an as.signce under a commission 
of bkpt., t hat the commission was sued out under 
a misrepresentation by pltf. that the conmdssion 
would be operative in the Isle of Man, & that it has 
boon wholly fruitless ; for the commission cannot 
bo tnsated as a mere nullity. — Pasmore v. Birnie 
(1817), 2 Stark. .69 ; 171 E. R. 672, N. P. 

3494. Question for jury.] — If an attorney, 

conducting a suit, commits an act of negligence by 
which all the pre\dous steps become useless in the 
result, he cannot recover for any part of the 
business done. Whether or not, in such a case, the 
Avork became wholly usless by pltf.’s fault, is a 
question for the jury. Such failure of the work is 
a defence admissible on non assumps-it, in an action 
upon the attorney’s biU. — Bracey v. Carter 
(1840), 12 Ad. & El. 373 ; 113 E. R. 853. 

3495. • — - — — .] — In an action by attorneys 
for the costs of a defence, which failed, they having 
b(}en absent on the day of trial, & some of the 
witnesses consequently not being in ct. : — Held : 
they were entitled to recover, notwithstanding 
the verdict had passed against their clients, 


defts., imless the jury thought that the absence of 
the witnesses had caused the loss of the verdict, 
& so made pltfs.’ services wholly valueless. — 
Bunn v. Hallen (1801), 2 F. «& P. 042, N. P. 

3498. .] — In an action by an attorney 

for the costs of an action to recover a chattel, 
the subject of a specific bequest, but claimed by 
the possessor as a gift from testator, the defence 
being that the action, which had failed, was 
only brought under the advice of the attorney, 
& that it was wholly useless ; the proper course 
being to take out an administration summons in 
Chancery, the course it was ultimately found 
necessary to adopt: — Held: it was nevertheless 
for the jury on the whole case, not whether the 
course was proper, but whether it was so wholly 
useless as that deft, had derived no benefit from 
it ; also, attorneys might be called & examined 
as skilled witnesses on that question. — Fletcher 
V. Winter (1802), 3 F. F. 138. 

.] - -Compare Nos. 3470-3479, aide. 

3497. Failure to Inquire as to solicitor’s authority 
—Arbitration proceedings.] — -A dispute between A., 
a niarried woman, & C. was referred to arbn. 
After th(i reference had proet>cdod for some time, 
an additional matter was submitted by the 
attorneys for the jjarties. C.’s attoiney signed 
tlje submission in ids pi‘<‘.senee, A.’s attorneys 
signed in the pi*esence of C.’s attorney, but without 
any authoi'ity fjom their cliiuit. The award was 
afterwai'ds set aside & C.’s attorney .sued him for 
the expenses of the arbn. : — Held : he had not 
been guilty of such negligence, in not rcquiiing 
to see the authority of A.’s attorneys, as would 
prevent his recovering the amount of his bill. — 
Fdwards V. Cooper (1828), 3 C. & P. 277 ; 172 
E. R. 419, N. P. 

3498. Ignorance of sessions practice.] — ^Where 
an attorney was employed by parish officers to 
conduct an appeal, which failed tlirough the 
attorney’s gross ignorance of sessions practice : — 
Held : he could not recover in an action on his 
bill for conducting it. — H untusy v. Bulwer 
( 1839), 0 Bing. N. C. Ill ; 8 Scott, 326 ; 3 J. P. 
787 ; 3 .Tur. 1105 ; 13.3 E. R. 44. 

3499. Delay In suing out writ.] — If an attorney 
delays to sue a writ, in an action against a con- 
stable, until after the expiration of the time within 
which the action must be hre^ught, or if he omits 
the words “ by statute ” in entoring deft.’s plea 
upon the record, in consequence of which omission 
a verdict given for pltf. is subsequently set aside ; 
these are such instances of negligence as will afford 
a good defence to an action brought for the recovery 
of his bill of costs. — Anon. (1845), 4 L. T. O. 8. 
454, N. P. 

3500. .] -Pltf. had been retained by deft. 

to bring an action for a false imprisomnent against 
a constable & a person who had acted as a 
magistrate. The action was brought against the 
constable only, & not within the time limited by 
the statuto. The constable pleaded not j^iilty, 
by statute, but the record was made up without 
the words “ by statute ” being inserted in the 
margin. ITie then pltf. in consequence obtained 
a verdict at the trial, but which was subsequently 
set aside by the ct., as it appeared that the plea 
had contained the words “ by statute ” in the 
margin. Pltf.’s attorney, the now pltf., had there- 
upon consented to a non-suit, & a moiety of the 
costs had been levied upon the now deft. 

In an action by the attorney for his costs in 
that action, it was held, that he was not entitled 
to recover, on the ground of the gross negligence 
in the matter. — Saepkry v. Wray (1840), 7 L. T. 
O. 8. 183. 
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3601. Plea Inaccurately entered.]— Anon. (1845), 
No. 3409, ante. 

3502. .] — Sapfery V. Wray, No. 3600, ante. 

3503. Effect of defendant's knowledge.] — 

Husband v. Catlin (1850), 14 L. T. O. S. 537. 

3504. Examining In chief instead of cross- 
examining.] — S tokes v. Trumper, No. 3488, ante. 

3505. Action necessitating taking evidence on 
commission — Commencing action in Court having 
no power to issue commission.] — Deft, instructed 
pltf., an attorney, to take proceedings on his 
behalf to recover a percentage, wliich he claimed 
to be duo to him fi*om the underwriters on certain 
policies of asstirance. FTOm the circumstances 
of the case it was clear that to establish his claim 
it would be necessary to take the evidence of wit- 
nesses at (.Calcutta. Pltf. first wrote letters, 
demanding payment from the vmderwriters, & 
tliis being refused, he then issued writs against 
tliem in the Lord Mayor’s (>t., which Ct. he after- 
wards discovered had no power to issue a com- 
mission to examine witnesses, & so the proceedings 
were useless : — Held : pltf. had bt*en guilty of 
such negligence in suing in the Lord Mayor’s Ct. 
without first ascertaining whidher that Ct. had 
power to is.sue a commission, as to disentitle Iiim 
from recovering his charges in r<!spect of the 
actions ; but that he was entitled to recover for 
the hdters written before action. — Cox v. I^ech 
(18.57), 1 C. B. N. S. (117 ; 20 L. .T. C. P. 125 ; 28 
L. T. O. 8. 370 ; 3 Jur. N. 8. 442 ; 5 W. IL 199 ; 
140 E. K. 254. 

3506. Absence from trial.] — D unn v. IIallen, 
No. 3495, ante. 

D. Illegality. 

3507. Costs of preparing & enforcing illegal 
agreements.] -In assumpsit by an attorney to 
rc'cover his bill of costs, it cannot be objected umler 
a plea of non assumpsit, that the costs were incurred 
in preparing & enfoi'cing agreements which had 
been declared illegal. — Po'PTh v. 8i*arrow (1835), 
1 Bing. N. C. 591 ; 3 Dowl. (130 ; 1 llodg. 135 ; 
1 Scott, 578 ; 4 1.. J. C. P. 201 ; 131 E. K. 1246. 

AnnutaUon^ ; — Mentd. Martin v. .Smltii (1S38), 4 Ring'. 

N. C. 43«) ; AVugblall’o r. 81iarpo (1838), 3 M. & W. 521; 

Hemming v, Trenery (18311), 1) Ad. & El. D'ifi. 

Maintenance & champerty.] — ^Sec Action, Vol. 
1., pp. 67, 84 88, Nos. 554, 686-715, Supp. HI., 
No. 598a. 

Election expenses.] — See Elections, Vol. XX., 
p. 119, No. 971. 

H. Limitation of Action. 

See Limitation of Actions, Vol. XXXII., 

PART IX. SECT, 1, SUB-SECT. 6.— F. 

c. No retainer under sc'nZ.] — An 
attorney, acting for n municipal 
corpn., cannot recover upon lila bill 
of costs against such corpn., imless lus 
retainer was under seal ; an appoint- 
ment by i*eatitution of the council is 
suflacient.— PnKSiiiKNT, ktc. of Shirk 
OF Cocao v. Hutcer (1879), 5 V. h. 1?, 

(L.) 137,— AUS. 

d. Charges not in tariff tP claim 
rendered as barristers <£- solicitors.] — 

In on action for an account duo pltfs. 
for profoBBlonal services, as solrs., 
attorneys & barristers, ono of the 
grounds of defence was that that claim 
was for services rendered as barristers 
& comisel, that the charges wore not 
in the tariff, &, therefore, not recog- 
nised by law : — Held ; if tlie cou- 
wntlon were sustained, it would revolu- 
Honiho professional business In this 
^ovtoce, but English rule In Its 
fl^ctness is not appUcahle to the 
ououin^ncoB of this Province, where 
the division between attorney & 
barrister Is not recognised ; St the 


pp. 324, 338-340, 363, 370, 375, 376, 379, 380, 383, 
392, 393, 532, Nos. 98, 99, 222-233, 471, 542, 590, 
624, 659, 729, 743, 1845. 


F. Other Defences. 

3508. Part of bill in respect of proceedings im- 
properly undertaken.] — ^Motion to restrain a solr. 
from proceeding to recover the amount of a bill 
of costs refused, although much the greater part 
of (he bill consisted of charges in respect of pro- 
ceedings mipreperly taken by the solr. ; some few 
of the items of tiifling amount appearing to be due 
from «fc properly claimed against the client. — 
WiOGiNs i>. Peppin.s (1838), 2 Jur. 320, L. C. ; 
subsequent proceedings (1839), 2 Beav. 403. 

3509. Failure to communicate offer of com- 
promise.] — If an attorney who is conducting a 
cause do not communicate to his client on offer 
of compromise made by the other party, but 
go on with the action to x>nt costs in lus own 
pocket ho cannot after that charge lus client with 
the costs incurred ; but as it is the duty of an 
attorney to communicate such offer to his client, 
it must bo presumed that ho did so till the con- 
trary fs shown. — S ill i>. Thomas (1839), 8 C. & P. 
762 ; 173 E. H. 707, N. P. 

3510. Payment — Agreement In discharge of 
former action.] — To an action on an attorney’s 
bill, deft, pleaded that, after the aocnial of the 
causes of action, in the declaration mentioned, 
pltf. had entev(>d a plaint against deft, in a county 
ct., & that deft., being an infant at the time of the 
accrual of the cause of action, sued on in the county 
ct., gave notice to defend on the ground of infancy, 
& that thereupon it was agreed between pltf. 
& d(‘ft. that pltf. should accept from deft. 1^30, 

lus costs of suit in the county ct., in full satis- 
faction & discharge of the cause of action in the 
county ct., <fc all other causes of action which pltf. 
then had against deft. Issue having been taken 
on tills plea the judge at the trial told the jury 
that- tlie only question w as whet her the agreement 
was only in respect of the county ct. action, or of 
all causes of action which pltf. then had against 
deft. : — Held : no misdirection ; the averment 
in the plea, of infancy at the time of the accrual 
of the cause of action sued on in the county ct., 
being immaterial. — C ooper v. Parker (1853), 14 
C. B. 118 ; 2 C. L. B. 49 ; 23 L. .T. C. P. 41 ; 22 
L. T. O. 8. 88 ; 2 W. B. 16 ; 139 E. B. 49 ; affd. 
(1856), 15 C. B. 822, Ex. Ch. 

Annotations . — T^elA. Cook v, Wright (18G1), 1 B. & S. 559 ; 
Haywood Mower (18G2), 7 L. T 5G2 , Eoakes v. Beor 
(1884), 9 App Cas. 695. 

f. Sct-off.]--ln an aotion liy a Ann 
of nttorucys for costs, (lefts, cannot 
set off a 8IUU paid by ono of them 
to ono of the attorneys for special 
Horvlcos to bo rendered by him. there 
being no mutnality &: th(3 payment not 
b(dng for tbo general services covered 
by tbo retainer to the flioi. — Mc- 
Dougau. v. Cameron, liiOKi<’Oiu) v. 
Cameron (1892), 21 8. C. li. 379. — 
CAN. 

g. Lack of instructions.] — Lane v. 
Duff (N. H.) (1911), 9 E. L. 11. 484.- 

CAN. 

h. Special agreement as to pay- 
™'»<.]“"Bkvan V. O’Orady & Bevan 
(1833), 1 Ir. L. Roc. N. S. 30.— IR. 

k. Bill not taxed in Transvaal.]— 
An attorney sued on a bill of costs 
Incurred in a foreign action & duly 
taxed in the foreign country, tho client 
lieiug resident In the Transvaal : — 
Held : tho fact that tho bill had not 
been taxed in the Transvaal afforded 
no dofouco. — Barker Sc Co. v. Zwaren- 
STEIN, [1908] T. S. 1161.— S. AF. 


Legislature would seem to have been 
of the same opinion, for. In tho at- 
torneys’ fees, they allow' counsel foes 
to be taxed which aie taxed for the 
attorney, & cannot bo considered in tbo 
light of honorariums. Tho Englisli 
rule, that a barrister cannot maintain 
an action for romuuoratlon for advice 
or advocacy , ill matters of litigation, 
dues not apply to matters unoonuectod 
with Sc not ancilliary to litigated 
bnsiuoss. — M otton r. Brf.nnan (1881), 
2 R. & O. 162 ; 1 C. L. T. 063. —CAN. 

e. Excuses for delay .] — An action by 
solrs. to recover tho amount of a bill 
of costs was begun & deft, appeiu-od 
in Fob. 1883. No further step was 
taken till Fob. 1892, when pltfs. 
delivered a statement of claim. Pltf. ’s 
reason for tho delay was that deft, had 
no moans to pay dui-iug tho period of 
delay. Upon motion by deft, to 
dismiss Sc cross-motion by pltfs. to 
validate tho dehvci’y of tho statement 
of claim : — Held : the action should bo 
allowed to proceed. — Finkxk v. Lvrz 
(1892), 14 V. R. 446.— CAN. 
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Sect. 1. — Action: Svb-sects, 6 & 7. Sect. 2.] 

Sub-sect. 6. — Evidence. 

3611. What evidence sufllclent.] — In an action 
on an attorney’s bill, it is sufficient to give in 
evidence a judge’s order to tax the bill, dcft.’s 
undertaking to pay what should appear to be due 
& the master’s allocatur thereupon. — T^ kf. v. 
.Tones (1810), 2 Camp. 490 ; 170 E. K. 1230, N. P. 

Annotation: — Consd. Baker v. Merj weather (1849), 2 Car. 

& Kir. 737. 

3512. What must be proved — Tender by joint 
defendants — Necessity for proof of subsequent 
demand from both defendants.] — Peirse v. Bowles 
& Spibey (1810), 1 Stark. 323 ; 171 E. B. 480, N. P. 

3513. ■ — — Costs of action by assignee in bank- 
ruptcy — Necessity for proof of consent of creditors.] 
— 1 Geo. 4, c. 119, 8. 11, enacts, that no suit in 
law be proceeded in further than an arrest on mesne 
process by any assignee of an insolvent’s estate, 
without the consent of creditors & approbation of 
one of the comrs. of the Insolvent Ct. : — Held : in 
an action brought by an attorney to recover his bill 
of costs incurred in an action at the suit of such 
an assignee, it was incumbent on the attorney 
to prove that the consent of creditors & the 
ajjprobation of one of the comrs. of the Insolvent 
Ct. had been obtained, or at all events that he h.ad 
informed his client that such consent was necessary. 
— Au.ison V. Rayner (1827), 7 B. C. 441 ; 1 
Man. & By. K. B. 241 ; « L. J. O. S. K. B. 85 ; 
108 E. B. 788. 

Annotation: — Distd. Gill v. Loughcr (1830), 1 Tyr. 121. 

3514. Defence of negligence — Whether solicitor 
compelled to produce counsel’s opinion.] — In an 
action on an attorney’s bill to which the defence 
was negligence, the ct. compelled pltfs. to give 
deft, a copy of a case & opinion of counsel which 
had been obtained on his behalf, though it was 
intended to be used as evidence of their negli- 
gence. — Evans v. Delegal (1835), 4 Dowl. 374 ; 
6 L. J. Ex. 15. 

3515. Order for taxatlon—Whether evidence 
against defendant.]- — Where an attorney, who is 
suing his client for his bill, obtains an or<ler to 
refer the bill for taxation, that order is no evidence 
against deft. — King v. Kype (1838), 1 Will. Woil. 
& H. 87. 

3516. — - .J — An order to refer an 

attorney’s bill to taxation, & an allocatur thereon, 
after attendance on the master by the party’s new 
attorney, are sufficient evidence of the business 
having been done, though there be not the u.sual 
undertaking to pay, in the order.-~Wii. 80 N v. 
Knapps (1838), 2 Mood. & B. 100. 

3517. Of amount due.] — An attorney’s 

bill having been taxed on a judge’s order for 
changing the attorney in a cause, an action was 
afterwards commenced for the fees, & the client 
pleaded nunqnam indebitatus : — Held : the client 
could not insist that the master's taxation was 
conclusive as to the amount due. — Beck v. Cleaver 
(1840), Woll. 70. 

Form of order.]— >S'ce Part VI., Sect. 6, sub-scct. 
4, ante. 

3518. Questions for jury — Action on note - 


Whether note given in satisfaction of bill.] — It 

an action be brought on a note, & for business 
done as an attorney, the note not tallying in its 
amount with the business done at the date of it, 
& no evidence being given as to the consideration 
for it, it will bo loft to the jury to say whether the 
note was given in satisfaction of the bill for business 
done up to the time of its date, or whether it was 
an entirely distinct transaction. 

It is very unusual for people to pay their bills 
to attorneys till they are regularly made out ; 
& besides as this pi if. has delivered his bill a month 
before action brought, as he was bound to do, it 
was in the power of deft, to have had it taxed ; & 
if it had appeared to the master that this note had 
been given for the fees, he would have deducted 
that amount from the bill (Lord Tenterden, 
O.J.). — King v. Masters (1828), 3 0. & P. 347 ; 
172 E. H. 450, N. P. 

3519. Estoppel — Reasonableness of items — No 
application for taxation.] — After an attorney’s bill 
has been delivered a irionth, & no application has 
been made to have it taxed by the master, deft, 
will not be permitted to question the reasonable- 
nes.s of the items before a jury. On notice to 
execute a writ of inquiry at a certain liour, the 
party is not tied down to the exact time fixed by 
the notice. — Williams v. Frith (1779), 1 Doug. 
K. B. 198 ; 99 E. B. 129. 


SUB-8ECT. 7. — Practice and Pleading. 

3520. Security for costs — When ordered.] — 
Where an attorney sued for his bill of costs, & a 
judge’s order was obtained, part of wlvich required 
him to give security for costs, on the ground that 
he was insolvent & had assigned the debt, the ct. 
refused to set aside such pari of the order. — 
Goatley V. Emmott (1854), 15 C. B. 291; 24 
L. J. C. P. 38 ; 24 L. T. O. S. 90 ; 3 W. B. 04 ; 
139 E. B. 434. 

Annotation'*: — Consd. Lloyd i\ Ilatliorn Station Brink Co. 

(1901), 8.5 L. T, 158. Eefd. Smith v. SaumlnrH (18G7), 

16 L. T. 386 ; Denton Atfhton (1869), L. R. 4 G. B. 

590 ; Cowell v. Tnyior (1885), 31 t!h. 1). 34 ; Reader v. 

Ktthn (1906), 75 L. .1. K. B. 660 ; White i\ Butt, [1909] 

1 K. B. 50, 

3521. Application under R. S. C., Ord. 14 — Right 
to sign judgment.] —In an action upon a solr.’s 
imtaxcd bill of costs, where deft. admit/S the retainer 
& the work done, & only disputes the propriety 
of the charges, au order giving leave to sign 
final judgment under above Ord., r. 1, may be 
matle after appcaiance & before taxation of the 
bill, ju'ovided that the Ord. preserves the riglit 
of deft, under Solicitors Act, 1843 (c. 73), s. 37, to 
the costs of taxation of the bill, if more than one- 
sixth is taxed off it. Such an order should direct 
that the bill of costs bo taxed pursuant to that 
statute, & that judgment be signed for the amount 
of the master’s allocatm*. — Smith v. Edw’^ardes 
(1888), 22 Q. B. D. 10 ; 58 L. J. Q. B. 227 ; 60 
L. T. 10 ; 37 W. B. 112 ; 5 T. L. R. 74, C. A. 

Annotations: — Apid. Lumley v. Brooks (1889), 41 Ch. D. 

323. Consd. He Dobonhum Sc Walker (1895), 43 W. R. 

699. Apid. Smith r. nowos, [1922] I K. B. 590. Refd. 

.Sluter r. Cutheart (1891), 8 T. L. R. 92. 

payment w'aa upon deft. — B anton v. 
Am.uiChani) (B. C.), [1922] 1 W. W. R. 
929.~CAN. 

o. Special aijreement — How proved 
— Admissibility of parol emdence .] — 
Jn ail action by a law -agent for pay- 
ment of a hufllness account, defender 
admitted the employment of pursuer, 
but averred a spenlal agreement as to 
remuneration In lieu of the ordinary 
professional charges ; — Held : It was 


PART IX. SECT. 1, SUB-SECT. 6. 

l. What evidence sufficient — Copy of 
hill from plaintiff's books.] — In an 
action by an attorney tor his foes, 
proof by a copy made up from bis 
books after delivery to deft., is suffi- 
cient. — Hall v. Shannon (1838), 
3 Unt. Dig. 6540.— CAN. 

m. Onus of proof .] — In a claim on 
a taxation for costs by a solr. the onus 
of proof Is on pltf. — BowciiER v. 


Clark (Y.T.) (1907), 6 W. L. R. 433.— 

CAN. 

n. ,] — On an appeal from the 

dlsmiBsal of an action brought by a 
solr. to recover an amount allegea to 
be dno him for profossionai services 
wherein the defence of payment was 
set up : — Held : the apiieal should 
be allowed & a now trial ordered be- 
cause the trial Judge had erred hi law 
by not holding that the onus of proving 



Part IX. — Solicitor’s Remedies for Costs. 


317 


3522. Form of order.] — S mith v. Edward es. 

No. 3521, ante. 

3523 . .] — Solrs. brought an action 

against their client for the amount of tlioir bill 
of costs delivered shortly before the conitnence- 
ment of the action. Deft, denied the retainer, 
alleged negligence, & counterclaimed for damage's 
on the ground of negligence. At the trial deft, 
did not appear, & pltfs. proved their cas<‘. The 
judge declined to make any other order tlian an 
order referring the bill for taxation under Solicitors 
Act, 1843 (c. 73), reserving the costs of the action 
i& adjomning the further hearing : — Held : pltfs. 
were entitled to have the counterclaim dismissed 
with costs, & to have judgment for the amount 
to be certified on tlie taxation, with costs of the 
action up to & including the hearing. — I jUMLEY 
V. Brooks (1889), 41 Ch. D. .'{23 ; 58 L. J. Ch. 494 ; 
01 L. T. 172 ; 37 W. 11. 454, C. A. 

Anvointiorf : — Refd. He Wetstcr, [1891] 2 Ch. 102. 

Costs — When payable by solicitor.] — /SVrPartX., 
Sect. 4, post. 

3524. Pleading.] — It is no ground of demurrer 
to a declaration in an action by an attorney that 
lie seeks to recover for “ materials ” supplied by 
him to his client. — Fisher v. Snow (1834), 3 Dowl. 
27. 

3525. - AsstnnpsH for work labour as 

an attorney. Plea, that, at the tune of the 
accruing of the alleged causes of action, pltf. was 
not a solr. of the Ct. of Ch., where the business was 
done, duly admitted & enrolled according to tlie 
statutes, nor qualified or authorised according to 
law to practise as a solr. therein: — Held : a bad 
plea ; (a) because it did not deny that pltf. was 
duly a solr., etc., when the work was done, in which 
case he was entitled to recover ; (h) for duplicity, 


the defence that pltf. was not duly qualified or 
authorised letting in matter of defence beyond the 
answer t hat he was not duly admitted & enrolled. 
Qu. : whethiT defence that jiltf. had not been duly 
admitted & enrolled was also double. — Williams 
V. Jones (1841), 2 Q. B. 270 ; 1 Gal. & Dav. 649 ; 
0 .Tur. 552 ; 1 14 E. R. 108. 

3526. Execution — Failure to pay instalment — 
Necessity for taxation.] — By a cognovit it was 
declared that judgment sliould not be entered up 
till default should bo made in payment of an 
instalment of the debt, with costs, to be taxed by 
the master as between attorney & client : — Held : 
on default in jiayment of an instalment, pltf. was 
entitled to sign judgment, notwithstanding he 
liad not taxed costs. 

It is clear that, under this agreement, pltf. was 
entitled to enter up jiulgment on deft.’s failing to 
pay any instalment. Before ho issues execution, 
he must indited tax the co.sts ; but t his judgment 
is in conformity witli the cognovit (Tindal, (hj,). — 
Bar.rki't V. Partington (1839), 5 Bmg. N. C. 
487 ; 2 Arn. 30 ; 7 8cott, 595 ; 132 E. K. 1187. 

Reference to arbitration under Common Law 
Procedure Act, 1854 (c. 125).] — ♦S'ce Arbitration, 
Vol. II., p. 621, Nos. 2.500, 2.501. 

Sect. 2. -PROCEEDINGS ON ALLOCATUR. 

See Solicitors Act, 1843 (c. 73), s. 43. 

3527. Property in allocatur.] — An allocatur is 
the jiroperty of the person in whose favour it is 
inad(‘. — D oe d. Kin(5 v. Robinson (1834), 2 Dowl. 
503. 

3528. Whether allocatur capable of registration 
as judgment.] — (1) A rule for taxation of costs, 
&, an allocatur thiueon, do not amount to a “ rule ” 


coinpetout to provo tlio s])C*ciul ngreo- 
niriit by parol cvidcrico. - .Jacouh h. 
M‘Miia.am (1899), 2 F. (Ct. of Soss.) 
79 : 37 80 . L, U. 58.— SCOT. 

PART IX. SECT. 1, SUB-SECT. 7. 

3524 i. Plead iva ] — ricadinj' non- 
delivery of a bill iH not an iHhuable plea. 
A plea den^ing the retainer is — 
Eccckh r . Johnson (1878), 1 L. Cb. 
9J.— CAN. 

3524 li. 1— Action for services 

as attorneys. lde.a, t hat tboiiKh pltfs. 
(lid, before suit, to wit, on Sept. JO, 
1851, dellv('r to deft, a yet that a 
nionth from such delivery had not 
expired before suit. Replication, tlial 
a month from the delivery of the bill 
in the pica mentioned iiud expired 
before tbis suit ZZrW ; replumtion 
p:ood. — DiiAi’Kii r. Steen (1852), 8 

U. (L R. 441 - CAN. 

3524 iii.- — — ]— Ritsseee r. .Mc- 
Donaed (1895), 40 N. S. R. (ill.— CAN. 

3524 iv. — .] — 'I'o a-n action b>' pltf, 
to recover costs as between attorney 
client, defts. pleaded ml-er aim that 
pltf. had not paid the foes iv(juired 
for the years 1893 6c 1894, nor v\lien tlie 
writ againet them w'as Issued , — Held . 
it was necessary for defts. to aver A; 
prove that whoa the defence was sot 
up pltf. was then actually practising.-— 
(JomtLEV V, McAloney (1897), 29 
N. 8. R. 319.— CAN. 

3524 V. .) — IlAURlNoroN r. 

PjcTKitH (1900), 32 N, S. R. 401.— CAN. 

p. Ilighl of solicitor- 'To examine 
client as judgment debtor.] — A solr. 
whose costs have been tu,xod on the 
application of the client & not paid, a 
fi. fa. having been returned nulla bona, 
IB entitled to an order for the oxamhia- 
tlon of his client touching his estate & 
c^ffeots.-— Jie Blain, 1 Ch. Ch. 345.— 
CAN. 

q. Whether new trial granted on 
alleged misdirection by Judge .] — O’Con- 


nor f McNamee (1823-1900), 3 Ont. 
Dio, 4H0(), — CAN. 

r. Lajise of month.] — Where an 
attorney servc'd his hill on May 20, & 
the '))lncita on the record were Instiiuied 
as of 9'iinity term, which commenced 
oil Juno l(i — not a lunar mouth after 
such service hut a momorandura uas 
addod, '‘to wit, July 11,” & pltf. 
proved that liis dec laratlon was hied 
on that dav. l^ut did not produce the 
VTlt :— //< W ; snlDeient, & if the writ 
were issued too soon, deft, should show 
it — McMmitin c. Si'aeeori) (18.1G). 
4 O. 8. J32.— CAN. 

t. Costs — When disallowed tn jiart ] 
— W'hcre jili.fs.. sulufr as attorneys for 
the amount of a hill of costs, pro- 
ceeded by an attorney, & not in 
person by attachment of privilogre, & 
assessed daiuoKos at a sum under £10, 
thi' ct. refused to allow them full costs. 
— Strach-vn r. Hni.r,o(,'K (1813), 2 
TJ, C, U. 382.- CAN. 

a. Constnirtion oj words ” in sum- 
niary way ”j--An action on a solr. ’s 
lull was stayed upon agpeomont pro- 
vichng for ovidoucu 1o bo given to an 
accountant named, iV ” in case of 
dispute, the matters disputed are to bo 
referred In a sunimarv wav to — under 
R. S. O. (1897), c. 174 for decision ” .— 
Held : by " a siunniary^ uay ” the 
parties meant that the reference was 
to be without ceremony or delay, the 
words ” under K. 8, (). c 174 ” moroly 
lutroducliiK tbo proeedui’o under that 
Act & not to 1)0 construed as providing 
for an upiieal, — S ai.e r. Lake Erie & 
Detroit Ry. Co. (1900), 32 O. R. 159. 
—CAN. 

b. Costs of taxatum tC* of action 
on solicitor’s biW.J— Where a solr. pltf. 
who, on a motion for summai’y judR- 
meut, is ordered to have his bill taxed ; 
biltifrs in a bill for a much iarprer 
amoimt than ho has sued for, ho should 
pay the costo of the taxation, but ho is 
entitled upon getting the major part of 


his original bill allowed to his eosls of 
action — Vaui.ky t» Com mo n\v earth 
Trust Co. (Alta.) (1916). 33 W. L. It. 
421 , 9 W. W. R. 912.— CAN. 

0 . Right to enter judgment — In 
default of defence.] — When in an action 
upon foot of a solr.’s nutaxed bill of 
costs deft, does not deliver a defence, 
pltf. is eul.JUed to enter judguauit for 
iiie full amount claimed without a 
rofi'i’c'nco to tax such bill — G ii.senan 
V. M'Coveun (1892), 30 \.. R. Ir. 300. 
— IR. 

— Before costs faxeA ] — If. is 
ail Improper couiw to sign judgment 
bv default for the reeoveiy of a solr.’s 
bill of costs before liaving (be costs 
taxi'd — H ay r . Penkiana Hukv 
(1889), 7 N. Z. L. R. 575.— N.Z. 

e. When stay of proceedings granted.] 

- VVhen an action is lirouglit in tbo (]t. 
of Uiieen's Bench by an attomej', 
for tho recovciy' of ids bill of costs, 6c 
it apjiears that there Ls one taxable 
Item in llic bill, altbougii (hat be for 
liiisiness douo la soino of tho oilier 
ets. of Jaw, & none of tim luishicsB 
lias been done in the Ct. of tjueen’s 
Bi'iieh ; tiie ot. will stay tho proceed- 
ings, 6c rt'for the bill to bo taxed, upon 
an undi'ftaking by dt'ft 's attorney’ l,o 
pay same when taxed & ascertained, 
independent of 7 Coo. 2, c. 14, from tho 
inherent Jiuisdlction which tho ct. 
ONorcises over its own offlcors. — 
RAHTABERr. Reardon (1812), 4 I. L. R. 
167; 2 Leg. Ilep. 205 ; Jobb & B. 

91.— IR. 

PART IX. SECT. 2. 

f. Production of allocatur — Right 
of client to dispute bill.] — A client, not 
having obtained a regular order for 
taxation before the tilal, will not bo 
allowed, by producing the ma.ster’s 
allocatur at tho trial, showing u loss 
sura ta.xed than elaiined, to disput/C tho 
Items of tho bill. — Brock r. Bond 
(1846), 3 IT. C. R. 349.— CAN. 
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Sect. 2. — Proceedings on allocatur. Sect. 3. Part 
X. Sects. 1 & 2: S'lih-aect. 1.] 

or “ order ” witliin Judgmentfi Act, 1838 (c. 110), 
s. 18, BO as t-o be capable of being registered as a 
judgment. The rule absolute for payment of the 
costs does not come within the enactment. 

(2) An attorney or solr. has no lien on an estate 
recovered for a client in respect of the costs & 
expenses incurred in recovering it. He has a 
lien only on the papers in his liands. — S haw v. 
Neale (1858), 6 H. L. Cas. 581 ; 27 L. J. Ch. 444 ; 
31 L. T. O. S. 190 ; 4 Jur. N. 8. 695 ; 6 W. R. 6.35 ; 
10 E. R. 1422, II. L. ; revag. (1855), 20 Beav. 157. 

Annotatums : — As to (2) Congd. North r. Stewart (1890). 

ift App. Cas, 452. Distd. Hrlscoo v. Briscoe, [1892] 9 

Ch. rilS ; /I'e Knight, Knight v. Gardner, [1892] 2 Ch. 

308. Expld. Meguerditchian r. Ughtboiind. [1917] 2 

K. B. 298. Reid. Turner v. Letts (1855), 20 Boav. 185. 

Generally. Mentd. Boavan v. Oxford (1855), 6 Do G. M. 

& G. 492 ; Ilopkinson v. Holt (1861), 9 II. L. Cas. 511 ; 

Men/.ies v. Llghtfoot (1871), L. U. 11 Eq. 459. 

3529. Affidavit— How entitled.] — On a motion 
for judgment under Solicitors Act, 1843 (c. 73), 
s. 43, the affidavit ought to be intituled in the 
matter of the attorney, & not in the name of the 
cause. — Re Hair (1844), 7 Man. & G. 510 ; 8 
Scott, N. R. 231 ; 135 E. R. 205 ; auh nom. Re 
Hare, 8 .Tur. 577. 

3530. — ' .]- — On an application for an 

order under Solicitors Act, 1843 (c. 73), s. 43, held 
that the affidavit might be intituled in the cau.se 
as well as in the matter of tlio attorney, the 
original order for taxation having been so intituled. 
— Re Vallance, GiiEGORy v. Brunswick (Duke) 
(1844), 7 Man. & G. 511 ; 8 Scott, N. R. 232 ; 135 
E. R. 205. 

3531. Whether order made — On common order 
for taxation.]-- Wherein the Ch. Div. the common 
order for the taxation of a solr.’s bill of co.sts is 
made on his own application, the order containing 
no direction for payment by the client & the taxing 
master certitles tiiat a balance is due from the 
client, the solr. cannot enforce iiayment of the 
balance by sunmions but must proceed by action 
against tlie client. — Rc DkheniiaiM Walker, 
LI 895] 2 Ch. 430 ; 61 L. ,1. Cb. 859 ; 73 L. T. 115 ; 
43W. R. 699; 13 K. 631. 

3532. .] - If the solr. delivers a bill of 

costs & the client within one month applies for 
taxation the ct. restrains the solr. from com- 
mencing or prosecuting any action pending the 
rehirence for taxation, A assuming the reference 
results in a certificate in favour of the solr. he can 
without issuing a writ apply under Solicitors Act, 
1843 (c. 73), s. 43, for an ordi'i* for pajunent 
(Cozens-Hardy, M.B.). — Re Brockman, [1909] 

2 (3). 170 ; 78 L. J. Oh. 460 ; 100 L. T. 821 ; 25 
T. L. R. 595 ; 53 Sol. Jo. 577, C. A. 

AniwtaUm : — Consd. Rc Plummer, [1917] 2 Ch. 4.32. 

3533. What order may be made — Order for pay- 
ment — Solicitor to abandon right to attachment.] — 
By rule of ct., the costs of an attorney against his 
client wore referred to taxation by the master, 
on the usual undertaking to pay what should be 
found due. The master liaving made his allocatur, 
A the money not having been paid, the ct. made an 
order that the client should pay the money, but 
that the attorney should abandon his right to 
move for an attachment ; tlie purpose of applying 
for such order being that the attorney might 
become a judgment creditor mider Judgments Act, 
1837 (c. 110), 8. 18. — Neale v. Postlethwaite 
(1841), 1 Q. B. 243 ; 4 Per. & Dav. 623 ; Woll. 144 ; 
10 D. J. Q. B. 134 ; 5 .Tur. 747 ; 113 E. B. 1122. 
Annotations : — Reid. Hodson v. Patterson (1842), 4 Man. 

& G. 333. Mentd. Wilson r. Foster (1813), 6 Man. & G. 

149 ; Doe d. Wood v. HIU (1844), 2 L. T. O. 8. 352; 

Doe d. Humson v, Hampson (1847), 4 C. B. 745. 


8534. Dispute as to retainer.] — Re 

Carpenter (1847), 9 L. T. O. 8. 251. 

3535. Claim against solicitor for negli- 

gence.] — Re C., Exp. Ford (1889), 33 Sol. Jo. 166, 

C. A. 

3630 . Effect of order— Solicitor be- 

comes judgment creditor.] — Neale v. Postle- 
tiiwaite, No. 3533, arife. 

3537. Condition precedent to 

execution.] — Where an attorney obtains an order 
for the taxation of his bill of costs, under Solicitors 
Act, 1843 (c. 73), s. 43, he cannot proceed by 
attachment without first obtaining an order for 
payment of the amoimt certified to bo due. — Re 
WooDHOUSE (1846), 2 C. B. 290 ; 135 E. R. 957. 

3538. — .] — Where an order, 

directing a solr.’s bill of costs tube taxed, goes on 
to direct payment of what shall be found due 
within twenty-one days from the date of the 
certificate, no further order for payment is 
necessary, A no subpoena for costs need be sued 
out. It IS sufficient m order to found an attach- 
ment tvO serve a copy of tlie order properly indorsed, 
& a copy of the taxing master’s certificate on the 
party thereby certifi(‘.d to bo liable to i:)ay ; the 
cireum.stance that the party to receive is a corpn. 
makes no difference if tliey, under their cormnon 
seal, authorise any one to receive. But if the copy 
of the taxing-ma.ster’R certificate which is served 
be not a true coyiy, iiowover slight the error, tlio 
attaciiment will bo dischargeii witli costs. — Re 
Reynolds (1802), JO W. R. 709. 

3539. — Order made without autho- 

rity & In absence of party liable.] — An order was 
made for taxation, nominally on tlie petition <fc 
undertaking of A. & others. The certificate was 
made ton years after, & an order was then made on 
A. to pay. A. apjilied to discharge the order for 
payment, sliowing that tlie order liad been obtained 
without his authority & during his absence from 
England; — Held: while the order for taxation 
stood, tlie order for payment was regular ; but 
qu. : what his remedy might be. — Re Thompson 
& Debenham (1858), 25 Beav. 245 ; 53 E. R. 
630. 

3540. Enforcement of order— Whether 

personal service necessary.] — A. obtained a 
common order for taxation of the costs of his 
former solr. B., the order dh’ectmg payment by 
A. to B. of the amount of the taxed costs within 
twenty-one days after the service of the order & 
of tile certificate of taxation. The order & 
certificate were served, not on A. personally, but 
on the solr. then acting for him in the taxation. 
A. foiled to pay tlie amount within twenty-one 
days after service of tiie order & certificate on the 
solr., & B. apjilied for tlie issue of a writ of fi. fa. 
against A. for the amount ; but the officer of the 
ct. refused to issue the writ, on the ground tliat 
A. had not been personally served with the order 
& certificate : — Held : B. might have the writ at 
his own risk, without service of the order & certi- 
ficate on A. personally. — Rc (1884), 33 W. R. 

131. 

3541. Order for entry up of judgment — 

Dispute as to retainer.] — Under Solicitors Act, 1843 
(c. 73], s. 43, a judge has no pow<‘r to order 
judgment to be ent erod up on the master’s certificate 
for costs upon taxation, if the retainer is disputed, 
& where the party against whom the application 
was made had previously obtained an order for 
the delivery of the attorney’s bill in all causes, etc. 

in which he was concerned for him,” but the 
taxation itself was ordered upon the application 
of the attorney himself : — Held : there was nothing 
in these circumstances to preclude the party from 



3J9 


Part X. — Solicitors as Officers of the High Court. 


disputing the retainer. — Parkes v. Candidate Co. 
(DiBEcrroRS) (1848), 3 New Tract. Cas. 9 ; 10 
L. T. O. S. 371. 

3542. Agreement to submit 

question of retainer to taxing master.] — Upon 
the aijplication of the client, a judge’s order was 
made referring a bill of costs to be taxed, without 
prejudice to the client’s disputing the retainer, & 
restraining the attorneys from commencing or 
prosecuting any action or suit touching their 
demand pending such reference. There was no 
undertaking on the part of the client, nor any order 
upon him, to pay what should be found duo. At 
the request of both parties, the master entertained 
& decided the question of retainer ; & he gave his 
allocatur for the balance due, <fe for the costs of the 
taxation : — Held : the decision of the master upon 
the question of retainer was conclusive ; & the 
attorneys were entitled to have judgment entered 
up for them for the amount, under Holicitors Act, 
1843 (c. 73), 8. 43. — lie Lowlebs & Son (1848), 
0 0. B. 123 ; 3 New Tract. Cas. 140 ; 17 I.. J. C. T. 
222 ; 11 T.. T. O. S. 177 ; 12 .lur. 584 ; 136 E. B. 
1198. 


3643. Absence of direction to pay.] — 

Re Lowless & Son, No. 3542, ante. 

3544. Effect of order.J~A judge’s 

order made under Solicitors Act, 1843 (c. 73), s. 43, 
after taxation of an attorney's bill, ordering judg- 
ment to be entered up for the amount found by the 
master’s allocatur, has the same effect as a rule of 
ct. made for payment of money under Judgments 
Act, 1837 {c. 110), 8. 18. Accordingly if, after 
such an order, an action is brought for the amount 
of the taxed costs, the costs of the writ, etc., will 
be disallowed. —Griffiths v. Hughes (1847), 10 
M. & VV. 809 ; 4 Dow. & L. 719 ; 2 New Tract. 
Cas. 231 ; 16 L. J. Ex. 170 ; 0 T.. T. O. S. 57 ; 11 
.Im-. 313; 1 53 E. R. 1 4 1 8. 


Sect. 3.— BANKRUPTCY PROCEEDINGS. 

Right to present petition.]— *866 Bankruptcy, 
Vol. IV., pp. 125, 126, Nos. 1142-1148. 

Right to prove.] Sec Bankrupi'i^y', Vol. TV., 
pp. 244, 280, 323, 326, 367, Nos. 2307, 2617, 3030, 
3058,3405 ; Limitation of Actions, Vol. XXXII., 
p. 384, No. 671. 
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SrxT. 1. — ^IN GENERAL. t>f those who instruct counsc*!, if tliey are aw'are 


See, non\ Supreme* (\:)urt of .ludicature (Con- 
solidation) A((, 1925 (c. 49). s. 215 (1). 

3545. Solicitors officers of court.] — Burton’s 
Case (1667), 2 Kih. 3i8 ; 81 E. K. 198. 

3546. .] Attorney's person under the 
power of the et. — Beal’s (’asio (1698), 12 Moil. 
Hep. 251 ; 88 E. IL 1361. 

3547. .\ -lie Grkave:s (1827), J (V. A J. 

374, n. ; suh nom. 8entor v. Butt, 5 L. .T. O. H. 
K. B. 136. 

AviU)((iii<>ns : — Consd. EvanH v. DuncomlH' (IHHl), 1 Ur. & 

.1. :572. Apld. lie, (1832), 1 IXnvI. 468. LV 

llillUird (1845). 2 I)(n\. L. S)U). 

3648. .]— Doe d. I'almer v. Roe (1835), 

4 Dowl. 95 ; 1 liar. A W. 339. 

3549. .] — lie. James (A Jatnatic) (1814), 

4 L. T. O. S. J09, L. (). 

3550. .\—Iie Haynes, Hx jj. National 

Mercantile Bank, No. 3559, post. 

3551. .] Batten v, Wedowooo Coal A 

Iron Co., No. 4190, post. 

3552. Solicitor to personal representative — 
Bound by order in administration.] — Harries zk 
Rees, No. 4141, post. 

3553. Duty to bring authorities to notice of 
counsel — With view of presenting authority to 
court.] — Upon the hearing of an appeal in the 
House of Lords, it is the duty of counsel to bring 
to the attention of the House any authority, 
statutory or other, witliin their knowledge which 
bears one way or the ot/her upon the mat-ters 
under debate, irrospectivT^ly of whether or not 
tJie particular authority assists the case of the 
party who is aware of it. it is likewise the duty 


of any such authority, to bring it tu tlie attention 
of counsel, in order t liat they in turn may bring 
it- to the attention of the House.— (Ilebe Sugar 
Hkfining Co., Ltd. v. Creenock Tort A Har- 
bour 'J'rustees (1921), as reported in 125 J*. 

,578 ; 37 T. 1*. R. 436 ; 65 Sol. Jo. 551. 11. T*. 


Sect. 2.— SUMMARY JURISDICTION OF COURT. 

Sub-sect. 1. — In General. 

3554. Jurisdiction inherent in court.] — (1) 

Every ct. possesses inlierent authority t-o pre- 
vent c(.)ntcmx>t of it s proceedings, A (*xerrises cen- 
sorial power ov<*r its officers. 

(2) Idle legal adviser is always responsible to 
the et. for the character of the f)leadings.— Hamil- 
ton V. Anderson (1858), 3 Macep 363 ; 6 W. R. 
7.37, 11. L. 

AnnokUions . — CJrncrally, Mentd. IltiKTnml e. Uollcicr Fn'in's, 
(18921 A. C. 61 ; Everett v. GrllUthH, [1921] 1 A. U. 631 

3555. Test for determining Jurisdiction.] — Tlie 
te.st for determining who(h»*r tlio ct-. has or has not 
jurisiliction is, wheUier if the {ittorniy had been 
called as a witness the ct . would or Wf)uld not 
have licld him justified in refusing to answer on 
tlie ground of privilege . — lie (-U'ri's, Ex p. iBBhT- 
HON (1867), 16 L. 3’. 715. 

3556. Exercise of jurisdiction By Chancery 
Division.] — If a sole, grossly neghicts liis client’s 
concerns, this ct. will (“xorcise its jurisdiction in 
a summary way by attachment, as at law. — 
Lloyd v. Nangi.e (1747), 1 Dick. 129; 21 E. R. 
217 ; suh nom. Floyd il N angle, 3 Atk, 508. 


PART X. SECT. 1. 

35451. Solicitors officers of the court.] 
— Ue CuimrK, Gtllki.and v. Wat>s- 
woitTH (1878), 25 Gr. 338.— -CAN. 

3645 il. .] — Bowouer V. Clark 

(1906). 4 W. L. R. 292.— CAN. 

3545111. .] — ■ CuAiu V. A.-Q., 

[19261 N. I. 218.--IR. 

35461V. ,] — ^Murray v. Sinclair 

(1847), 19 Sc. Jut. 509.— SCOT. 


PART X. SECT. 2, SUB-SECT. 1. 

3664 1. Jurisdiction inherent in court. ] 
— Tho ot. will investJjfat-e a complaint 
made agahist an attorney by his client, 
& make buoU order therein justiee 
requires. — Re Lugrim (1825-1897), 
N. B. Diff. 95.— CAN. 

355411. .] — If an attorney of this 

ct. Is gnllty of any misconduct In prac- 
tising in an Inferior ct., this ot. will take 


eognizaiioc of it on a summai’y applicu- 
tlon. — (JiLUERT r. SoNEV (1848), 3 

Kerr, 679.— CAN. 

3554111. .]—Rc Bujiker’s Island, 

Wilkins v. Geddbh (1878), 3 R. & C. 
307 ; 3 S. U. R. 203.— CAN. 

8554 iv. .] — Thect, has a general 

& InhertMit power over Itai’rlsters & 
solrs., (8c there is no distinction between 
them in Alberta) as offiocra of the ct. — - 
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Sect. 2. —Summary jurisdiction of court : Sub-sects. 


3557. 


" •] — The C]i, Div. will exercise 
the jurisdiction over solicitors conferred on it by 
Jud. Act, 1873 (c. (16), s. 87, according to the 
practice fanjiliar to the Ch. L)iv., & will not grant 
a rule nwL~b*c Copp (1883), 32 W. K. 25. 

3558. According to equity.]— The jui-isdic- 

tion of the ct. over its oiltoex's is to be exercisetl 
according to equity & conscience (Lord Tenter- 
BEN, O.J .). — Re Harper, Ex p. Bayley (1829), 
r^ ^ ^ <503 ; 109 

Xli» i\ * iioT# 

lie Drake, Ex p. Hadeii (1838), 2 Jur. 

? 2^2; FciTIS V. 

wm Ex p. Bennett (1837), 

oce’ ^ ^ A • , Jxe Holland (1872), L. 11. 7 Q. B. 297. 

I ?* Character.]— Bills of Sale Act, 

though it requires that tlic 
attestation clause shall state that the effect of the 
Dili of sale has before its execution been explained 
by uie attesting solr. to the grantor, does not 
requue that any sucli explanation should have in 
fact been given. Semhle : a solr. who stated in 
the attestation clause to a bill of sale t hat he had 
explained the oflect of it to the grant or wlien he 
had not in fact done so, would be liable to civil 
<k penal consequences. 

A solr is an officer of the ct,, Sc is hable to 
serious consequences if he neglects his duty. He 
is liable to an action by his client, as well us to jiro- 
ceedings of a penal eharactfa- (James, J..J.).— 
P' Nationai. Mercantile Bank 

^52 ; 43 L. T. 

36 ; 44 J. P. 780 ; 28 W. 11. 848, C. A. 

AnnoUUions • — Consd. 7iV Roper, Ex p. Bolland (1882), 21 


continuance. — Be Oakes, Ex p. Randall, 
Oakes, Ex p. Beach (1841), 10 L. J. Bey. 29 ; 
5 Jur. 296. 

3666. Partnership — Liability of all for acts of 
defaulting partner.] — Be Ford Sc Thomas, No. 4060 , 
post. 

3566. •] ■' ( 1 ) A receiver, who had been 

appointed for pltf. in a cause, paid large sums of 
money to the solrs. of pltf., who were also the solrs. 
of the receiver. Some of these moneys were mis- 
appropriated by one of the firm, who absconded : 
— Held : the receiver was a necessary party to 
a motion that the other partners in the firm 
should bring the moneys so misapiilied into ct. 

(2) Whore one of a fii-m of solrs. has become a 
defaulter, the other partners cannot be made 
liable for his acts, under the summary jimsdiction 
of the ct. over solrs., pixivided they have not been 
guilty of per-sonal misconduct in the matters 
complained of. — (.)hater t*. Mf’LEAN, Be Law- 
rence, Orowdy & Bowlby (1855), 3 Eq. Rep. 
375 ; 25 L. T. O. S. 77 ; 1 Jur. N. S. 175 ; 3 W. R. 
261. 

3667. — Attachment.] — Where one of 

two partner attorneys in the country, directed 
tliat a particular rule of ct. should be served on 
the London agent of the firm, it was held that such 
service was not suffioient to bring the other partner 
into contemjit, in case of disobedience to the 
rule, though it was sullicient as to the one who 
wrote tlie letter.— /?c Holiday (1841), 9 Dowl. 
1020. 

3568. Bankrupt solicitor.]— /?c N., No. 3638, 
post. 



Sub-sect. 3.~ In WJiat Circumstances 
Exercised. 


J. K. B. 751. 

« Q. B. D. 295 ; Ue 


7.>1. Mentd. Credit r. Pottn (1880), 
rs'o m 8()KeiH. p. Challltior (1880), lf> 

n'88m* ye // jOchardKon r. Harris 

79 T Ex p. Tarlnick (1891), 

2 Ch ^ b'lailuble lina'slmciit Co., 11910] 


Sub-sect. 2.— Against Whom Exercised. 

3560. Officers of Inferior courts.! — Asheey v 
Seaorave (1729), 1 Barn. K. B. 282; 94 E. iC 

1 Q*2tm 

3561. Representatives of solicitor.] — Hed- 

FEARN V. Sowekby, Bolton V. Tate, No. 2997 
ante. ’ 

3562. Solicitor not employed In cause.] — The 

ct. will exercise summary jurisdiction over an 
attorney, as one of its officers, though he w'as not 
employed in any action or suit. — Cretwell v 
Fosbrookp: (1837), 1 Jur. 75.5. 

3563. Party ceasing to be solicitor— When ap- 
pllcation made.] — Simes v. Cibbs, No. 3670, jtosL 

3564.. Solicitor to assignees In bankruptcy-^ -Ap- 
plication by some assignees.]— The ct. will ontej- 
tam jurisdiction over Hie solr. to a fiat, & will 
uiioii the application of one of two assignees’ 
pro\urjg misconduct on the part of the solr. re- 
move the px-oceedings from out of his hands, 
aJhXiougli tile other assignee is in favour of his 


A. Only iVhen Acting as Officer of Court. 

3569. General rule.] — Re Cutts, Ex p. Ibbet- 
SON, No. 3555, ante. 

3570. .] -In a dobimture-holder’s action 

against the co. the property coxnprised in the 
debentures was sold by pltf. & receiver under an 
order of the ct. wdiicli ibrocted that the purchase- 
money should be lodged in ct. The imrchase- 
inoney was in fact I’ecoived by E., the solr. on the 
record acting for pltf. It was not paid into ct., 
but found its way into the liands of on(‘ J., an un- 
qualified person, who paid it into Ids own banking 
account. J. was associatiHi in business with E., 
who paid him £1 a week for the use of his offices. 
J. introduced business which was transacted by 
E., J pa^ng out of pocket expenses & pai*- 
ticipating in the profits of the business introduced 
by him. Among the business so introduced was 
the conduct of the action. All payments Sc re- 
ceipts passed ttirough J.’s banking account, upon 
A,vhich E. had no authority to di-aw. Proceedings 
to recover the purchase-money from E. having 
failed, pltf. moved befoi’o a judge for xi seven- day 
oi'der upon J . to lodge it in ct. Upon the hearing 
of the uiotion it was objected tliat the ct. had no 
jurisdiction to make a summary order against 
him. 

The judge lielxl that J. had assumed the privi- 
leges of a solr. & carried on legal proceedings 
as an officer of the ct., &; was therefore amenable 
to (ho summary jurisdiction : — Held ; on the 


«« ). 119221 2 W. VV. n. I. -524 ; 

06 D. L. H. :iy9, — CAN, 

g. Exert i.<tc of jurisdirtlon — Referee 
yt chennbers.] The referee in ohanibetH 
has no power to exorcise Bummarv 
jurisdicllon over solrs • — jfe E &• vf 
(1873). fi r R. 21.— CAN. 


PART X. SECT. 2, SUB-SECT. 8.— A. 

3669 i. (Jencral rule .] — Whore an at- 
torney is employed In a matter wholly 
luicounected w'ith Ins professional 
character, the ct. will not entertain a 
summary application adralnst him for 
breach of duty ; hut, where the pre- 


sumption Is that he was employed on 
account of his professional character, 
he Is liable to the suminarv jurisdiction 
of the ct.— «e Oslkii (1877), Temp. 
Wood. 205.— CAN. 

8669 ii, .] — A solr. who has ob- 

tained a transfer of property In fraud 
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evidence, J. had not obtained possession of the 
purchase-money by holding himself out as a solr., 
4 fc the ct. could not therefore treat him as a solr., 
or a person holding himself out as such, & exercise 
their summary jurisdiction against him . — Re 
Hurst & Middleton, Ltd., Middleton v. The 
C o., [1912] 2 Ch. 620 ; 82 L. J. Ch. 114 ; 107 
L. T. 502 ; 28 T. L. R. 500 ; 56 Sol. Jo. 6.52, 
C. A. 

3571. Solicitor acting in private capacity.] — 

Where an attorney has not fulfilled his engage- 
ment with respect to the loan of money, inde- 
pendent of his character of attorney, the ct. will 
not summarily compel him to fulfil. — Rc Chiti'Y 
(1833), 2 Dowl. 421. 

3572. .] — The ct. will not deal summarily 

with an attorney, except for misconduct in his 

character of attorney . — Re (1843), 12 L. J. 

Q. B. 331 ; 8\ib nom. Re Cook, Ex p. Stratford, 

1 L. T. O. S. 311 ; 7 Jur. 512. 

3573. Trustee.] — TJio ct. refused to make 

any order on an attorney to deliver up a deed 
wluch he held as party & trustee. — Pearson v. 
Sutton (1814), 5 Taunt. 364 ; 128 E. It. 730. 

3574. .] — The ct. will not on motion 

compel a person not a party to the suit, to produce 
for inspection a deed which he holds as a mere 
trustee, where the individual praying the inspec- 
tion is not an executing party to the deed, though 
he claims to be interested in it, & though he may, 
by operation of law, be affected by it. Nor will 
the ct. exercise their authority in this respect over 
an attorney, where the deed has not come into 
his hands by virtue of his professionnl character. 
— Cocks v. Nash (1833), 9 Bing. 723; 3 Moo. 
it S. 164 ; 2 L. .T, ('. P. 129 ; 131 E. R. 785. 

Annofaiions —Reid. Doo d. Esfr'JUioiit r. Date (1812), 11 

L. .T Q. M. 220 . AV Hawkes. Ackorinaa v. Lockhart, 

[1898] 2 Cli. 1. Mentd. A*, v. Wostowo OvorHoers (1890), 

1 Ncv. & 1*. K. B. 222. 

3575. ' — — .] — The general jurisdiction of 
the Ct. of Cli. over solrs. is exercised in respect of 
acts clone by them as solrs., but not of acts done 
by them in a distinct & different character. — Rc 
Blanchard (1861), 3 De (>. F. it .T, 131 ; 30 
Ti. J. Oh. 51G ; 4 L. T. 420 ; 25 .T. P. 001 ; 7 Jur. 
N. S. 505 ; 9 W. R. 017 ; 45 E. R.*828, L. JJ. 
An,ru>taliotis • — Mentd. lie Byrne’s 'I’nist ( 1808 ), ]8 L. T. 

031 ; Brisf.ow v. Booth (1809), L. H. 5 C. P 80 ; Coonibes 

V. Brookos (1871), L. R. 12 Eq. 01 ; lie Blpriiold’s Settlrnt. 

’I’nists (1872), 7 Ch. App. 223 ; Re Lighthody'a Tru-sts 

(1881), 62 L, T. 40. 

3576. Undertaking to pay legacy duties.] — 

Rc Webb, No. 4199, post. 

3577. As arbitrator.] — The ct. will oxcrci.se 

its summary authority over an attorney only with 
reference to his conduct in a cause . — Rc Anon. 
(1849), 19 L. J. Ex. 219. 

3578. Acting in ordinary course with client.] — 
The ct. will only exercise a summary jurisdiction 
over an attorney, when he is acting in the 
character of an officer of the ct., & not in an 
ordinary case between attorney & client. — Re 
Pitchman, Ex p. Bull (1833), 3 Deac. & Ch. 110 ; 

2 L. J. Bey. 70. 

3579. Negligence.] — The ct. will not inter- 

fere summarily to tiy the question of negligence 
on the part of an attorney towards his client’s 
interest. — Brazier v. Bryant (1834), 2 Powl. 
000. 


3580. Directions to obtain probate.] — 

Directing an attorney to employ a proctor, to 
obtain probate of a will is not such an employ- 
ment of him in the character of an attorney as 
will give the ct. summary jurisdiction over him 
as to money received by him to pay the proctor. 
— Ex p. CowiE (1835), 3 Powl. 600. 

3581. No cause before court.] — The ct. 

will not interfere summarily between attorney & 
client, unless there has been a cause in ct. ; 
especially where there is any fact in dispute. — 
Re IhiELPS & PoDD (1839), 3 Jur. 479. 

3582. .] — Wliere an attorney is guilty 

of misconduct towards his client, which amounts 
to felony, but the matter does not arise in .a cause, 
this ct. will not m a summaiy way call upon him 
to answer the matters upon affidavit. — A non. 
(18.55), 25 L. T. O. S. 161. 

3583. Misappropriation of money.] — Whore 

an award arising out of an action against a 
attorney was made against him, but lie kept out 
of the way & did not pny the sum awarded, being 
money entrusted to him for investment which he 
had appropriated, a summary remedy against 
him was refused. — Rc An Attorney (18.50), 4 
W. R. 017. 

3584. Excessive charges in blli of costs.] — 

Excessive & extortionate charges in a bill of costs 
as between attorney & client, form no ground for 
a summary application against the attorney, in 
the absence of evidence of wilful fraud, the suitor 
being sufficiently protected by the taxation of 
the bill. Nor is it any ground for calling upon 
the attorney to answer the matters, that he is 
tumble to pay the amount found due from liim 
to his client on such taxation. — Meux v. Lloyd 
(1.857), 2 O. B. N. S. 409 ; 140 E. R. 470. 

3585. Not acting as officer of the court — Dealings 
with third party.] — Anon. (1729), 1 Barn. K. B. 
240 ; 94 E. R. 108. 

3586. — Failure to deliver up indemnity 

money v. Smith (1731), 2 Barn. K. B. 

31 ; 94 E. R. 338. 

3587. — — Loss of annuity.] -An attorney can- 
not bo called on summarily to make good the 
value of an annuity which he had lost through 
his neglect . — Ex p. Anderdon (1837), Will. WolL 
& Pav. 008. 

3588. Accountability to client In money 

account.] — The mere circumstance that a solr. is 
accountable to a client in a money account is not 
sufficient to subject him to the summary juris- 
diction of the ct., & neither that jurisdiction nor 
the jurisdiction under the Act of Parliament can 
bo r.aised on a summons at chambers, but either 
of them mu.st be the subject of a special ai>plica- 
tion to the ct. 

F., a soil*., had acted for a mtgor. & for first & 
second mtgees. The latter were about to sell the 
property, when G., a third mtgee, arranged to 
pay all tliat was due in respect of the mtges., & a 
lump sum for costs, the bills not having then been 
made out ; & it was afpeed that the accounts 

should be thereafter adjusted. The bill subse- 
quently sent in exceeded the sum so paid, & it 
contained items i)ropcily chargeable against the 
mtgor. only. G. by summons under Solicitors 
Act, 1843 (c. 73), sought a taxation : — Held : he 
had no remedy upon tliis application, & as the 


of the transferor’s creditors avIU bo 
ordered to restore It or pay Its value 
mto ct. under pain of attachment. — 
Cenitie Star MininO Co. v. Rossland 
Mineiw’ Union (1905), 11 B. C. R. 
194, — CAN. 

3671 1 . Solicitor acting in private 
capacity .] — The ct. will not attach an 

J. — VOL. XLII. 


attorney for not paying: over money 
received by him as agront, & not In Ids 
professional character ; but if from the 
clrcnrastanoos It appear that ho is not 
trustworthy, the ot. would probably 
Interfere on a motion to strike him oft 
the roll . — Re 0’IIeili.t (1840), 1 

U. C. R. 392 ; 2 B. R. 198.— CAN. 


3578 i. Acting in ordinary course vnth 
client.] — Rc TmBEAUOKAU (1877), 
Temp. Wood, 149. — CAN. 

357811. .] — Where the employ- 
ment of a solr. is so oonnectod with his 
professional character as to afford a 
presumption that his character formed 
the ground of his employment by the 

Y 
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ct. would not exercise its general jurisdiction 
upon summons, a fortiori would it refuse when 
there was an agreement between the parties.- 
Re Forsyth (1805), 2 De G. J. & Sm. 609 ; 34 
Beav. 140; 12 L. T. 087 ; 11 .Tuv. N. S. 616; 
13 W. R. 932 ; 46 E. R. 472, L. JJ. 


Annotntvms ; — Consd. Re Foster, Barnato v. Foster, [1920] 
3 K. B 306. Refd. Re Gold (1871), 24 L. T. 9. 

3589, Misconduct unconnected with pro- 

ceedings.] — Re Gregg, Re Prance, No. 3816, post. 

3590. Allegation of Indictable offences.] — The 

ct. will not call upon an attorney summarily to 
ariswer the matters of an affidavit, charging him 
with an indictable offence, but will leave the 
parties complaining to their prosecution for the 
offence. — Short v. Pratt (1822), 1 Bing. 102 ; 
7 Moore, C. P. 424 ; 1 L. .T. O. S. C. P. 9 ; 130 
E. R. 42. 

Arm^tfahmut •— Consd. Ex p. Hino (1864), 3 Now Rep. .'102. 
Refd. Re (J834), 5 H. & Ad. 1088. 


3591. — -— .]— The ct. will not proceed sum- 

rnarily against an attorney on an affidavit charging 
him with an indictable offence. — Re Knigrt 
(1823), 1 Bing. 142 ; 130 10. R. 58 ; previous 

proceedhigs (1822), 1 Bing. 91. 

3592. .] — The ct. will not proceed sum- 
marily against an attorney, for matters which 
amount to an indictable offence, where it appears 
that the facts are not exclusively in liis own 
knowledge. — ^Anon. (1838), 2 Jur. 467. 


B. Criminal Contempt. 

Sec, generally, Contempt of Court, Vol. XVI., 
pp. 16-38. 

3593. Issuing double process.]— Anon. (1686), 
Gouldsb. 30 ; 75 E. R. 974. 

3594. -.] — If an attorney arrest excessively, 

he is liable to tlie jurisdieijon of the ct. as one of 
its officers, though the case be not within 43 Geo. 3, 
c. 46, s. 3. But semblc. the ct. will not exercise 
such jurisdiction wluu'e the arrest has been pri'- 
ceded by a bill delivered under the statute, a 
month before action, A deft, did not apyily for a 
taxation until aftf^r action ; at least they will not, 
unless it be a case of gross vexation. — P ricio v. 
(1827), 5 L. J. O. S. K. li. 221. 

3595. Inference with appointment of jury.] — 
Hanson’s Case (1615), Moore, K. B. 882; 72 
E. R. 972. 

3596. Deception of court.] — In an action, not 

to determine a right or controversy, but to deceive 
the ct. & to raise a ])rejudice against a third person, 
is unlawful, & punishable as a contempt. — CoxE 
V. PriiLT.iPS (1736), Lee temp. Hard. 237 ; 95 

E. R. 152. 

Annnfatioiut : — Mentd. Da Costa v. Jones (1778), 2 Cowp. 
729 ; Good r. Elliott (1790), 3 Term Rep. 693 ; Gilbeit 
V. Sykes (1812), 16 East, 160. 

3597. Falslflcation of case stated.] ~A 

special case was stated for the opinion of the ct. 
3’ho greater part of the statement was fictitious. 
The ct. fined the attorn ev.— 77c Elsam (1824), 3 
B. & C. 597 ; 5 Dow. & Rv. K. B. 389 ; 3 L. ,T. 
O. 8. K. B. 75 ; 107 E. R. 855. 

Annotation . -Mentd. Gnrne> v. Gurney (1863), 1 Horn. & 
M. 413. 

3598. Scandalous matter In pleadings — Inserted 
without counsel’s consent.] — Solr. having inserted 


scandalous matter in an answer & put counsel’s 
name without authority, committed & ordered 
to pay costs. — Bishop v. Willis (1749), 6 Beav. 
83, n.‘; 49 E. R. 608. 

3599. Publication of matter relating to cause — 
Wherein solicitor Interested .] — Re Ingles (1740), 
Sanders Chancery Orders 552, L. C. 

3600. .] — Wliile a suit was pending 

to restrain the infringement of a patent, in which 
one of the issues raised was as to the novelty of 
pltf.’s invention, a discussion having arisen in a 
newspaper as to the merits of the invention, 
deft.’s solr. wrote, under an assumed name, a 
letter, which was published in the newspaper, 
taking part in the discussion, & stating facts 
tending to disprove the novelty of the invention. 
Pltf. thereupon sent to the editor of the news- 
paper a letter, which the editor refused t-o insert 
on account of its personal imputations, in which 
he referred to the suit, & suggested that the 
writer of the letter was an interest-ed party. The 
editor, not knowing that the writer was the solr. 
in the suit, but knowing that he was a solr., 
subsequently published a further letter from him 
disputing the novelty of the invention : — Held : 
the solr. had been guilty of a contempt of ct. in 
writing for jjublication letters tending ig influence 
the result of the suit. A motion to commit the 
publisher of the newspaper for contempt of ct. in 
publishing the letters was refused without costs. 
— Daw V. Eley (1868), L. R. 7 Eq. 49 ; 38 
L. J. Ch. 113 ; 33 .T. P. 179 ; sub nom. Daw v. 
Eley, Ex p. Collette, 17 W. R. 245, 
yliutoto/ioTw ; Mentd. Re ChoUeiiliam & Swansea Ry. 

Carriage & Wagon Co. (1869), L R. 8 Kq 580 ; Voinon 
p. Vernon (1870), 40 L. J. Ch. 118 : Brodribb v. Brodrlbb 
(1886), 11 P. 1). 66: GulldbiK r. Morel Cobbett (1888). 

4 T. L. R. 198. 

3601 . Abuse of or assault on solicitors of opposite 

party — In solicitor’s office.] — An order was made 
in tlie suit for the inspection of documents at the 
office of C., deft.’s solr. An order was also made 
to stay tlie proceedings in tlie suit tfll security 
was given for tlie costs. I'h, pltf.’s solr., called on 
C., offered him a bond as security, & left with 
him a draft copy of iho bond for his perusal. E. 
then pro})Osed to inspect the documents ; (’. 

refused to allow him to do so, & also declined to 
accept the security. E. then left the office, but 
soon after I’eturned, & asked for the draffs bond. 
C. refused to give' it U]>, & used abusive language 
to, A assaulted, E., but afterwards apologised for 
bis conduct. On a motion to commit C. for 
contempt : — Tlehl : he had been guilty of a con- 
ternjit, within Die spirit, if not the letter of the 
above order ; & as the motion to commit was 
originally sustainable, ho must pay the costs of 
it ; but u[)on apiJieal this decision was reversed. — 
Re Clements, Costa Rica Republic v. Eblanger 
(1877), 46 L. J. Ch. 370 ; 36 L. T. 332, C. A. 

Annoiatiiyns : — Refd. Hunt v, Clarke (1889), 58 L. J. Q. B. 
490. Mentd. Robortson i>. I,aboiu:her«i ( 1878), 42 J. P. 
710; Re Davies (1888). 21 Q. B. D. 236: R v. Payno & 
Cooper, [1896] 1 Q B. 57 7 ; Re New Gold Coast Explora- 
tion Co., [1901] 1 Ch. 860 ; R. r. Davies, [190G] 1 K. B. 
32. 

3602. In precincts of court.] — A solr., who 

had attended the hearing of an application before 
a judge at chambers in the Royal Cts. of Justice 
immediately after such hearing & while the 
parties were on their way from the judge’s room 


client, the ct. will oxeroiso Its summary 
jurisdiction over him. — Re McBrady 
& O'Connor (1899), 19 P. R. 37. — 

CAN. 

h. Allegation of indictable offences .] — 
A rule will not bo gt anted to compel 
an attorney to answer charges If they 


may bo made the subject of an indict- 
ment . — Re R. A. (1890), 6 Man. L. R. 
398.~CAN. 

PART X. SECT. 2. SUB-SECT. 3.— B. 

k. Contempt in face of court. 1 — 
Misconduct in the presence of the ct. 


which shows disrespect of its authority 
& which obstniots ec has a tendency to 
interfere with the duo administration 
of justice Is contempt. The principle 
is not limited to mlsoonduoc In the 
Judge’s presence, the ct. is deemed to 
be present in every part of the place 



Part X. — Solicitors as Officiers of the High Court. 


to the entrance gate of the building made use 
of grossly abusive expressions Sc threatening 
gestures to the solr. on the other side in relation 
to such application : — Held : such conduct in 
relation to proceedings before a judge at chambers 
was a contempt of ct. punishable by attachment. 
— Re Johnson (1887), 20 Q. H. D. 08 ; 57 L. J. 
Q. B. 1 ; 58 L. T. 100 ; 52 J. P. 230 ; 30 W. R. 
51 ; 4 T. L. R. 40, C. A. 

3603. — .]— Kirby v. Webb (1887), 3 

T. L. R. 763. 

3604. Threats to litigant.] — The yearly tenant of 
a cottage & land, adjoining a highway Sc forming 
part of a settled estate, issued a writ against the 
local authority for an injunction to restrain an 
alleged trespass on his land. The solr. of the 
tenant for life of the estate wioto to the local 
authority with a view to arrange the matter, Sc 
at the same time wrote to the tenant that the 
tenant for life required him to withdi-aw the writ, 
& that, if he did not comply, his tenancy would 
be determined. On motion by the l<enant to 
commit the solr. for contempt of ct. for sending 
him letters calculated to deter him from prose- 
cuting the action & to prevent the administration 
of justice : — Held : the solr. had not committed 
a conterrjpt of Ot. — Webster v. Bakewelt. Rural, 
Di.strict Uounctl, [1916] 1 Ch. 300 ; 85 L. J. Ch. 
326 ; 114 L. T. 545 ; 80 J. P. 251 ; 32 T. L. R. 
306 ; 60 8ol. .lo. 307 ; 14 L. G. R. 547. 

Unauthorised signing of documents.] — Sec Con- 
TEMi^r OF CJouJM', Vol. XVI., pp. 37, 38, Nos. 391 
307. 

G. Contempt in Procedure. 

(a) In General, 

See, generally, Contempt of ('ourt, Vol. X\T., 
pp. 38-1(5. 

3605. Failure to obey order of court.] — The fust 
step, wlien a sijlr. neglects to obey an order of the 
ct., is to move for his attachment. — lie A Scu.i- 
riTOR (1877), 36 L. T. 113, 1). C. 

3606. Abuse of process of court.] — A non. (1(577), 
1 Vent. 298 ; 86 K. U. 192. 

3607. .] - Vauley r. Elij.s, Re An A'rroR- 

NEY, No, 1572, jtofit. 

3608. - - Extortion of money.] — Re A 8olt- 
CTTOR (1903), 47 Sol. .To. 656, I). C. 

3609. Deception of court — Action founded on 
criminal engagement.] — E vebet v. William.s 
(1725), cited in [1899] 1 Q. B. at p. 826 ; 68 1.. J. 
(i. B. at p. 519. 

Annotations — Mentd. Ashiirst v. Mason, Asbm*nt. r. Fowler 

(1875), L. 11. 20 E(i. 22.5; Hoffarty v. Shino (1878), 14 

Cox, C. C. 121 ; SvkoH v. Boadon (1870), 11 Ch. 11. 170 ; 

Thwaitea n. CouUliwalto, I189GJ 1 Ch. 400; Burrown v. 

llhodcR, [1890] 1 (j. B 810; Jja Soo. Anon, des Aucions 

EtabilHKiMticnlH I’anhurd et Lovassor r. Pauhard LeviisHf)r 

Motor Co , [IHOI] 2 Ch. 513; Jeffrey v. Bamford, 11921) 

2 (C. B. 351. 

3610. Neglect of duty.] — G arner ik I^iANsoN 
(1728), 1 Barn. K. B. 101 ; 94 E. H. 70. 

3611. Improperly bringing action.] — An attach- 
nient against an attorney for bringing an action 
in Ids ovTi name after he was forejudged.-- 
CowPER V. Saver (1735), Cooke, Pr. Cas. 117; 
125 B. R. 994. 


,^23 

3612. Making Improper affidavit.]— Burton v. 
Maloon (1740), Barn. CJi. 401 ; 27 E. K. 605, 
L. (’. 

3613. Refusai to give evidence of attestation — 
On subpeena.] — If deft.’s attorney, who is a sub- 
scribing witness to an agreement upon wldch 
X)ltf. brings his ejectment , refuses to give evidence 
of his attestation, etc., upon service of a subpoena 
upon Jiim m ct. for that purpose, the ct. out of 
which the record issues will grant an attachment 
against him. — D oe d. Jupp v. Andrews (1778), 

2 Cowp. 845 ; 98 E. R. 1393. 

Annotation. — Consd. Crc'ciiough v. Cabkull (18.33), 1 My. & 

XC. 08* 

3614. Refusal to assist medical attendant to 
lunatic — According to directions of court .] — Re 

James (1841), 4 L. T. O. 8. 109, L. (t 

3615. False statements in affidavit of increase 

of costs.] — An attorney who, in his affidavit of 
inci-easc on taxing costs, represents that he has 
paid money to witnesses in the cause when he 
has not in fact paid it, though he may have taken 
steps for doing so, or who, without proper ground, 
makes statements tending lo heighten the costs 
payable to witnesses, with intont to favour such 
witnesses' nr Ia) f)ppress the opposite jiarty, 
commits an offence for which, on a timely apjili- 
cation, he may be punished by the ct. — Doe d. 
Menfe V. IIadley (1851), 17 Q. B, 571 ; 18 

L. T. O. 8. 93 ; 117 E. R. 1400. 

3616. Answering matters of affidavit — Answer of 
increditable nature.] — If an attorney, required to 
answer tiie matters of an affidavit, swear in Ids 
exculpation to an incredible story, tJie ct. will 
grant an attachment against 1dm though he 
positively deny the malpractices imputed to him. 
— Re Crossley, (Ji.arke A Bhif.ri.ey (1796), 6 
Term Rei>. 701 ; JOl E. K. 780. 

3617. Failure to answer.] — An attornc^y 

not appearing pursuant, to a rule calling on him to 
answer the matters of the affidavit, on being called 
three t imes in open ct., a WTit of attachment was 
ordt;red to be issued against him. — IOaston i\ 
Neville (1856), 18 V. B. 518 ; 139 E. R. 1481. 

Folld. Re Sohrlter (1877), 3n L. T 1 13. 

3618. — “•] — -Where an attorm'y does not 

appear to show cause against a rule callmg on him 
to answer the matters of an alii davit, the ct. will 
grant a rule to answer wntldn a certain time, <fc 
m default., will issue an attacliment &- strike him 
off the rolls. — Worman (1862), ] H. & (k 
636 ; 1 New Rep. 29 ; 32 L. J. Ex. 83 ; 158 
E. R. 1039 ; sub nom. Eaton v. Worman, Re 
Worman, 7 L. T. 249 ; 11 W. 11. 26. 

3619. — - — — — -.] — ^A rule liaving been obtained 
ordering an atto^n(^y to answer tlie matters m a 
certain affidavit, which charged him with a, receipt 
of money of his client, wddeh he had denied, but 
had not accounted for, the attorney made, &; 
after long delay tiled, an affidavit, not denying 
the receipt of the money nor tJiat ho had denied 
the receipt of it, & not satisfactorily accounting 
for it : —Held : the ct. could not, on this rule 
witliout some further & substantive aijplication, 
either attach him for not answering or order him 

an oaui vocal affidavit. — A non. (1801), 
Rowo, 550. — IR. 

o. Contempt in procuring writ of 
replevin.] — An attachment granted 
against an attorney & his ollonta for 
contempt In procuring a writ of 
replevin, to be issued by the then 
sheriff of Antrim, to tako goods lying 
under oxeculJon, & in the custody of 
the late sheriff of the same county. — 
MAOLAUCHkAN V. Skrd (1828), 1 Ir. Jj. 
Bee. Ist ser. 483. — 'IR. 

p. Making use of sham pleas.] — 

Y 2 


set apart for its use & for the use of Its 
officers. Jurors, Sc \ritnc88C8 & therefore 
misbehaviour in such places is mis- 
conduct in the ot.’s presence . — Ke 
Rasik Lal Mag (1917), I. L. R. 44 
Calc. 039.— IND. 

PART X. SECT. 2, SUB-SECT. 3.— 

C. (a). 

\. E xpenses vcxatioualv incurred.] 
—Where expenses have been vexa- 
tlously incurred in oondiiotlng a suit 
by the attorneys on both sides, the ot.. 


to protect the client, wlH order an 
attachment, though regularly Issued, 
to bo stayed without costs, upon 
payment of the money due. — R. i>. 
Cameron, PuAvrER v. C.amkrgn (1847 ), 
4 U. C. R. 105. — CAN. 

m. Suppression of facts.] — IbvR- 
soNS V, Fekuiby (1807), 20 U. C. R. 
380. — CAN. 

n. Making improper affidavit.] — 
The ct. will attach an attorney for 
defrauding his client, & endeavouring 
to IrripoHo ui»oii the ct. by making 
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Sect. 2. — Summary jurvidiction of court : Sub- sect. 
3, C. (a) & (b), 1)., B., P., O. & H.] 

to pay the money. — Re Everest (1862), 11 W. R, 
114. 

3620. Failure to notify settlement of action.] — 

Practice Note, [11)19] W. N. 202. 

Bankruptcy offences — Default by solicitor.] — 

See Bankruptcy, Vol. V., pp. 1029-1032, Nos. 
8414-8434. 

Contempt by one member of partnership — 
Whether attachment lies against all members.] ~ - 

See No. 3667, ante, 

(b) Default in Payment of Money. 

See, generally. Contempt op Court, Vol. 
XVI., pp. 38-46, Debtors Act, 1869 (c. 62), 
s. 4 (4) ; Debtors Act, 1878 (c. 64), s. 1. 

3621. Pursuant to consent.] — An attachment 
lies against an attorney who neglects to pay 
money into ct. pursuant to consent.- -E lvis v. 
Mercato (1702), 7 Mod. Rep. 48 ; 87 E. R. 
1086. 

3622. Under order of court — Master’s allocatur.] 

— Payne v. Johnson (1787), 1 Or. & J. 373, n. ; 
148 E. R. 1465. 

3623. .] — Anon. (1821), cited in 10 

Jur, at p. 198. 

Aimoialion — Refd. Re (184G), 10 Jur. 198. 

3624. .] -The proper mode of en- 

forcing orders made m the taxing master’s oflice 
is by an attachment under Consolidated Order 29, 
r. 2. — Re Saull’s Estate (1864), 3 New Rep. 
701. 

3625. .] —Pltf. applied for leave to 

issue a writ of attachment against, deft., a soh*., 
for his non-payment of a balance certified by the 
taxing master to be due from him, after deducting 
certain costs due to him. 

Part of the costs claimed by deft, had been 
disallowed by tlie taxing master, «fc deft . intended 
to take out a summons to vary the taxing master’s 
certificate. It was contended on behalf of deft, 
that pending the summons to vary, an attachment 
ought not to be issued : — Held : leave t o issue 
the writ, but dirc'cted that it should lie in the 
office for a fortnight.- -A’c Eahsktt, Wells v. 
Dearle (1887), 32 Sol. Jo. 129, C. A. 

3626. — — Demand made only by clerk.] — 

Attachment for contempt in not paying money 
pm*suant to the master’s allocation cannot be 
supported on an affidavit stating a demand of 
the money by a clerk. — H artley v. Baulow 
( 1819), 1 Chit. 229. 

Amuyiaiion; - Distd. Doiiiiott- v. UasB (18.85), 1 Dlrifr. N. C 0.38. 

3627. No undertaking to pay.] — 

Where in an order to refer an attorney’s bill for 
taxation tJie usual undertaking to pay the amount 
when taxed is omitted, the ct. will not grant an 
attachment for non-pa^ujient in pursuance of the 
master’s allocatur. -A’.r jt. Ward (1835), 1 liar. 
& W. 212. 

3628. Order requiring client to pay money.] 

— If a rule of ct. requires a client to pay a certain 
sum of money, an attachment cannot bo obtained 
against his attonu'y for its non-payment. — 
Poole r. Watkins (1835), 4 Dowl. 11. 

3629. .] — \Vliere a sum of money was 

ordered by the ct. to be paid by one party, his 


attorney, or one of them, the ct., upon an affidavit 
that the party had not paid it, & that the attorney 
had been applied to, granted an attachment 
against the attorney. — D ob d. Humphries v. 
Allen (1823), 1 L. J. O. S. K. B. 163. 

8630. .] — Where an attorney neglects to 

comply witli a judge’s order directing him to pay 
over money, the proper remedy is to apply for an 

attaclunent against him . — Re (1855), 3 

W. R. 181. 

3631. .]—Exp. Davis (1855), 24 L. T. O. S. 

237. 

3632. .! — Thompson v. Barrett (1885), 20 

Sol. Jo. 707. 

3633. .] — Re A Solicitor (1895), 39 Sol. 

Jo. 761. 

3634. Application of Debtors Act, 1869 

(c. 62), s. 4.] — Default by a solr. in payment of 
a bill of costs found on taxation to be due by him 
to another solr. wliom he had employed to act 
for him, is “ default by a solr. in payment of a 
sum of money, when ordered to pay the same in 
his character of an officer of the ct. making the 
order,” within the meaning of the fourth excep- 
tion to above sect., & an attachment may be 
issued against him.— Re Barfield (1871), 24 
L. T. 248 ; 19 W. R. 460. 

3635. — .] — Re Hope, No. 4035, post. 

3636. .] — A solr., the London agent 

of a country soli-., made default in payment of 
a sum ordered to bo paid by him in an action for 
an account of his agency : — Held : deft, was 
liable to imprisonment under above sect., sub-sect. 
3, as a person acting in a fiduciary capacity, but 
not liable under above sect., sub-sect. 4, as a soh’. 
ordered to pay in his capacity of officer of the ct. — 
Litchfield v. Jones (1887), 36 Ch. D. 530 ; 57 
L. J. Ch. 100 ; 58 L. T. 20 ; 36 W. Ji. 307. 

Annolaltnns • — Refd. lie Gent, Gont-Davis v. HavriH (1888), 

40 Uh D. 190 ; Reid v. Burrows, [1892] 2 Ch. IIJ. 

3637. -.]~-An order for the taxation 
of a solr.’s bill, tlie amount of wliich he had re- 
tained out of money belonging t-o his client 
diri'cted tliat, in ca.so it should appear that the bill 
was overpaid, the solr. sliould, within four days 
aftiT service of the order & of the taxing master’s 
certificate, repay to the client the amount certi- 
fied to be overpaid. I’lie costs of the taxation 
wore reserved. The taxing master found that the 
bill had been over paid. By a subsequent order 
it was du'ccted that the solr. should jiay the taxed 
costs of the taxation of the bill : — Held : the costs 
of the taxation, as well as the amount found due 
from the solr. upon the taxation, were witlun the 
exception of above sect., sub-sect. 4, as being duo 
from liim “ in his character of an officer of the ct.,” 
<te he could be attached for his default in payment 
of both . — Re A Solicitor, [1895] 2 Ch. 66 ; 64 
L. J. Ch. 467 ; 43 W. R. 490 ; 39 Sol. Jo. 399 ; 
sub nom. Re W., 72 Ij. T. 679. 

Annotation : — FoUd. Kc N. (1917), 61 Sol. Jo. 445. 

3638. .] — (1) Where a solr. was 

ordered to pay the costs of a taxation of costs of 
an originating summons taken out by his client 
for (a) the solr. to deliver his bill of costs, & 
for (b) an account to be taken of moneys due to 
the client, & on such order both costs & such 
moneys were found duo, & the solr. made default 


The ct. will grant nn attachment 
against an attorney who makes use of 
sham pleas (no matter for what 
purpose), & of other dilatory procoed- 
lugs. In order to render abortive the 

P rocess of the ct. — M'L ougiiun v. 

ALMER (1834), 2 Ir. L Rec. N. S. 
109.— IR. 


PART X. SECT. 2, SUB-SECT. 3.— 
C. (b). 

3629 i. render order of court.] — Re 
Harris (No. 2) (1898), 3 Torr. L. R. 
105.— CAN. 

362911. .1 — Pritchard v. Prit- 

chard (1889), 18 O. R. 173, 178.— 

CAN. 


q. Witness fees where solicitor 

did not attend ordered to be returned.] 
— Re Wet MORE (1880), 19 N. B. It. 
639.— CAN. 

r. Refusal of attachment — Money 
lost by aecideni,] — An attachment was 
refused to compel an attorney to pay 
over money w filch hod In fact been 
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in payment of the same, & the client moved to 
attach him : — Held : the costs were due from the 
solr. in liis character as an officer of the ct., & wore 
within exception 4 of above sect., & accordingly 
it was an order for the disobedience of which the 
solr. might be attached, 

(2) The fact that a solr. has been adjudicated 
bkpt. does not interfere with the punitive juris- 
diction of the ct. over him. — Re N. (1917), 61 Sol. 
Jo. 445. 

3639. Pursuant to promise — Previous rule re- 
quiring payment.] — ^A rule for an attachment 
against an attorney for non-payment of money 
pursuant to his promise cannot be obtained ; 
but a previous rule requiring the payment of the 
money must have been made absolute. — Twiss 
V, Fry (1836), 5 Dowl. 157. 

3640. Failure to show cause for non-payment.] — 
If a rule be obtained against an attorney to answer 
matters in affidavits to show cause wliy he 
should not pay a sum of money, & he do not 
answer the mattei'S or sliow cause why he should 
not pay, the ct., on an affidavit of service, will 
make absolute the rule to pay & grant an attach- 
ment for not answering.— //c Hlucic (1862), 31 
L. J. Q. H. 262. 

Bankruptcy of solicitor.] — See Hankruptcy, 
Vol. V., pp. 1029-1032, Nos. 8414-8434. 

1), Undertakings. 

See Sect. 3, -post. 

L'. Liability for Costs. 

See Sect. 4, posL 

F. Liability to Third Persons. 

See Part XI., Sect. 2, sub-sect. 5, q^ost. 

G. Liability to Clients. 

Sec Sect, 5, post. 

H. Other Cases. 

3641. Procuring disturbance of quiet possession — 
Attachment.]— An attachment will not lie in the 
first instance against an attorney for procuring 
one to be turned out of quiet possession. — IIoi.der- 
STAFPE V. Saunderb (1703), 0 Mod. Bep. 1(5 ; 87 
E. R. 780; sub nom. Saunders v. Melkuisii, 6 
Mod. Bep. 73 ; Holt, K. B. 136. 

3642. Order to furnish copies of agreement — To 
parties for whom drawn up.] — Sernble : an attor- 
ney, who has drawn an agreement between two 
parties, will be ordered, upon motion to the ct., 
to give over to either of them a copy thereof, to 
the best of his power, when the same sliall be 
requisite, ujjon payment of the costs thereof. — 
Clark v. Terrel (1804), 1 Smith, K. B. 399. 

Delivery up of papers.] — See Sub-sect. 4, post. 

To compel payment of money — To third party.] — 

See Part XI., Sect. 2, sub-sect. 5, B., post. 

— — To client.] — See Sect. 5, sub-sect. 1, post. 

Retention by London agent.] — See No. 4356, 

post. 

3643. To answer matters of affidavit.] — The ct. 

will not grant a rule against an attorney as a 


country agent to answer the matters in an affi- 
davit, unless the conduct complained of bo flag- 
rant ; the mere fact of not serving a writ sent by 
the London attorney & not returning the writ 
when requested by the London attorney is not 
such misconduct that the ct. will interfere. — 
Rusco V. PoYNTON (1849), 12 L. T. O. S. 379. 

3644. .] — The ct. will interfere to restrain 

an action at law, the bringing which is against the 
spirit, althougli not within the letter, of a former 
injunction. A solr. assisting his client in bringing 
such an action may bt> calli'd upon by the ct. to 
answer the matters of the affidavits. — -B RENAN v. 
Preston (1853), 1 W. B. 172, L. JJ. 

3645. .] — The ct. will not grant a rule 

calling on an attorney to answer the matters in 
an affidavit on the grounds of his having acted 
without authority, when there is any doubt 
wliether he may not have done so erroneously, & 
not fraudulently. — Re - (1861), 10 W. B. 86. 

3646. — — .] — Re Wriuut. E.rp. Thomas (1862), 
12 C. B. N. kS. 705 ; 142 E. B. 1319. 

.1 /mtifafions • — Folld. /iC 11. (ISTj). 31 L. T. 730 ; lie .T. M.. 

Ex p. Fairchild (187.)), W. K. 213. Reid. Ra Poole 

(1860), L. IL 4 C. i‘. 350. 

3647^ .] — A rule liaving been obtained 

calling on an attorney to answer the matters con- 
tained in an affidavit, & his answer being un- 
satisfactory, the ct. made the rule absolute that 
he should answer peremptorily on the first day of 
the following term, & pay the costs of the rule 
within a week . — Re J. M., Ex p. Fairc.'HILD (1875), 
23 W. B. 213. 

See, now. Solicitors Act, 1910 (c. 56), s. 5 ; 
•Statutory Buh'S & Orders, 1924, No. 1582. 

3648. To enforce statute-barred claim.] — Srr- 

TINOBOURNE & SHEERNESS BY. CO. V. LAWSON, 

No. 4096, post. 

3649. Order restraining negotiating bill of ex- 
change — Attachment for disobedience.] —An order 
was made in an action restraining deft, from 
negotiating, pledging, or disposing of certain 
bills of exchange payable to his order. At the 
dato of the order the hills were unindorsed, 
were in the possession of deft.’s solr., with whom 
they had been deposited as security for a debt. 
Subsequently deft., at the request of the solr., 
indorsed one of the bills. Upon niof/ion to commit 
deft. & the solr. for contempt of ct. :—Held : 
prior to tiie Hme when the bill was indorsed, the 
solr. was neither the “ holder ” nor “ bearer ” 
of the bill witliin the meaning of Bills of Exchange 
Act, 1882 (c. 61), B. 2 ; until that time the bill 
had not been negotiated ; by indorsing the bill 
deit. converted the solr. from a mere transferee 
into the “ holder ” of the hill, it therebv the bill 
was for the fii'st time negotiated ; deh^. & the 
solr. had committed a contempt of ct. ; under 
sect. 31 (4) the solr. had a right to call for an 
indorsement by deft., but that did not justify 
liim in violating the older of the ct. — Day v. 
Lonohurst (1893), 62 L. .T. Cli. 334 ; 68 L. T. 
17 ; 41 W R. 283 ; 37 Sol. Jo. 175 ; 3 R. 234. 

Consd. Seaward r. Patci-sou, [1897] 1 Ch. 

515. 

3650. To prevent breach of trust.] —lie A .Soli- 
citor, Ex p. Hai.es, No. 3736, post. 


forwarded, but lost by accldout. — 
V. Small (1820), Tay. 308. 

t. JudipnerU rccofvered against at- 
tonney by client .] — Tho ot. refused to 
proceed summarily against an attorney 
for not paying over to his client moneys 
rwelved by him as such attorney, 
whore the client had sued him & 
recovered iudgmont for tho money so 
rocelved . — Re Kertson, Ex p. WurrH 
Sewino Machine Co. (1892), 31 


N. B. R. 237.— CAN. 

PART X. SECT. 2, SUB-SECT. 3.-~H . 

a. Indictable offence shown by con- 
troflictory ayidavits .] — The ct. will not 
proceed summarily on a coniploint 
of matters for whicli (If tho charge 
wore true) the attorney might bo 
Indicted ; especially where the affida- 
vits are contradictory . — Rc Patteoson 
r. Miller (1844), 1 U.C. 11.250.- -CAN. 

b. Altematice punishments where 


solicitor practises in name of another .] — 
Where an attorney who Is not a solr. in 
Chancery, practised In tho name of a 
solr., he IS guilty of contempt, & also 
liable ; but tho ct. will not take notice 
of the contempt, but leave him to bo 
subject to tho penalty. — Lawurnoe v. 
ailAUl* (1824), 1 Hog. 84, 89.— IR. 

0 . Whether court unll compel per- 
formance of champertous agreement .] — 
Mills v. IloaEiia (1899). 18 N. Z. L. R. 
291.— N.Z. 



326 Solicitors. 


Sect. 2 . — Summary jurisdiction of court : Sub-aeci, 
4, A. & B. (g) & {h )J 

Sub-sect. 4. — Delivery up of Papers. 

A. In General. 

3651. Necessity for demand by person authorised 
to give receipt— After order for delivery.] — An 

order was made for the delivery of papers after a 
demand had been made for them by a person 
duly qualified to give a receipt ; delivery of the 
papt!i*s was refused ; no other regular demand 
being made, an order was pronounced, either for 
the delivery of the papers or commitment ; & 
on motion the order for commitment was dis- 
missed with costs. — lie DiCAS (1831), 9 L. J. O. S. 
Ch. 183. 

3662. Authority must be produced.] — The 

ct. will not issue an attachment against an attorney 
for not delivering up papers pursuant to a rule of 
ct., unless it appear that the demand was by a 
party duly authorised to make it, isi tliat the 
authority of the party making the demand, was 
shown at tlie time of making it. — D oe d. Hick- 
man V. Hicicman (1840), 8 Dowl. 833 ; 1 Man. 

Cl. 5G0 ; J Scott, N. K. 398 ; 4 Jur. 710 ; 133 
E. R. 457. 

AnnoUition : — Apld. lie Cattlin (IS4!)). 7 0 H. 13(5. 

3653. Order made at instance of party depositing 
them.] — The ct. can only interfere to compel an 
attorney to deliver up deeds in his possession at 
the instance of the party who <leposited them with 
him.— hV Thornton (1833), 2 Dowl. 150. 

3654. On winding up of company — Necessity for 
notice.] — An order was made cx p. by the master 
that a solr. should, on a day named, deliver up 
certain documents in his possession to the official 
manager : — Held : the order should not have been 
made without notice. — He tVARwrcK <te Wor- 
cester Ry. (k)., Pell’s ('Iase (1850), 3 De Cl. A 
Sm. 170 ; 19 L. .T. C^h. 104 ; 14 L. T. O. S. 481 ; 
14 Jur. 428 ; 04 E. R. 430, 

3655. By unqualifled person,] — He Huoi & 
Lewis, No, 4082, post. 

B. To Client. 

(a) In General, 

3656. Delivery up ordered.]— Benson’s Case 
(1070), 1 Sid. 4,52 ; 82 E. R. 1212. 

3657. — — .] — Attorney ordered to deliver up 
papers. — Anon. (1701), 12 Mod. Rep. 510; 88 
E. R. 1488. 

3658. .] —Attorney ordered by rule to 

deliver wi'itings. — Strong v. IIowe (1725), 1 
Stra. 021 ; 8 Mod. Rei). 339 ; 93 E. R. 738. 
AnnotaHons : — FoUd. llussd’s Case (1754 ), Say. 125; 

Hughes V. Mayre (1789), 3 Term Hop. 275 ; Exjj. Uxhridgo 

(1801), 6 Vcs. 425. Apld. Ec Altklu (1820), 4 B, it Aid. 

47. Consd. Cocks V. Nash (1833), 2 L. J. C, P. 129; 

Stephens v. Hill (1842), 10 M. & W. 28. 

3659. .] — The ct. granted a rule against 

an attorney, that he should show cause for the 
detention of deeds which had been confided to 

Ids care.— v. Russell (1754), 1 Keny. 129 ; 

90 E, R. 940 ; sul) nom. Russel’s Case, Say. 
125. 

3660. - — - On payment of costs due to solicitor.] 

—Anon. (1085), Comb. 43 ; 90 E. R. 333. 

3661. .] — The ct. under circumstances 

Will entertain summary jurisdiction over an attor- 
ney of the ct. in obliging him to deliver up deeds, 
etc., on satisfaction of his lien, though they came 
intrO his bands ns steward of a ct., & receiver of 
r(mts. — lIiKuiEs V. Mayre (1789), 3 Term Rep. 
275 ; 100 E. R. 572. 

niuitatioiin • Folld, Ex p. ITxhrldgo (1801), 6 Vos. 425. 

Distd. CockH V. Harman (1805), (i East, 4()4 ; Ee Lowo 

(1807), 8 East, 237. Folld. Exp. Grubb (1813). 5 Taunt. 

206. Apld. Hawes v. Hawes (1836), 7 Sim, 024. Ezpld. 

Ee Jennings, [1903] 1 Ch. 900. 


8662. .J--SoIr. bound to produce 

papers of his client for him, or in case of his bkpey. 
for his assignees, though not employed by them, 
in the cause, for the purposes of which he received 
them ; but not bound without payment to deliver 
them up, or produce them in any other business. 
— Ross V. Laughton (1813), 1 Ves. &> B. 349 ; 
35 E. R. 136, L. C. 

AnnotcUimis : — Consd. Bozon v. Holland (1839), 4 My. & 

Cr. 354 : GriffltbH r. GrJflltiis (1843). 12 L. J. Ch. 397. 

Consd. & Apld. Hlmmonds v, G. E. Hy. (1868), .3 Ch. App. 

797. Ezpla. Rfi Hawkes. Ackerman v. Lockhart, [1898] 

2 Ch. 1. Dbtd. Ec Rapid Hoad Transit Co., [1909] 1 Ch. 

90. 

3663. .] — Though there is no cause 

pending, the ct. will order a solr. to deliver up 
deeds wiitings in his possession, the party 
undertaking to pay him the costs justly duo to 
him ; &, as incident to that jurisdiction, it will 
order the costs to be taxed, though no part of the 
costs relates to suits or actions. — lie Murray 
(1826), 1 Russ. 519 ; 38 E. R. 200 ; sub nom. 
He , 4 L. J. O. 8 . CIl 207. 

Annotntinna : — Consd. Ee Barker (1834), 6 Sim. 470. Apld. 

Ec Hico (1837), 2 Keen, 181 

3664. — — .1 — An att/orney, upon receiving 

the amount of his bill, is bound to deliver up to 
his client, not only original deeds, etc., belonging 
to liim, but also th(‘ drafts & copies . — Ex p. 
Hor,sfall (1827), 7 JJ. & (\ 528 ; 108 E. R. 820 ; 
sab nom. He Horsfall, 1 Man. & Ry. K. B. 306 ; 
6 I.. J. O. 8. K. B. 48. 

Atinniafioit - Reid. Gild>on r. I’easc*, [I90.’)] 1 K. B. 810 

3665. .] — Where a solr. refuses to 

dehv(‘r up deeds & papers in hi.s possession, except 
upon ]>ayment of his bill of costs, the ct. has juris- 
diction to order taxation of such bid, &> the de- 
livery 11 ]) of the deeds A papers, upon payment 
of the taxed costs, though the costs have been 
incurred in respect of conveyancing & other 
gcmeral business, & not in respect of the prosecu- 
tion or dt'fence of any suit or a(;tion. — He Rice 
(1837), 2 Keen, 181; 0 L. J. Ch. 291 ; 1 Jur. 
351 ; 48 E. R. 597. 

3666. .]— On payment of a solr.’s bill, 

the client is entitled to the possession of letters 
written to the solr. by tiurd paities, but not to 
copies of letters written by the solr. to thii'd 
parties, unless they are paid for by the client. 

Semble : a solr. is entitled to retain the original 
letters written to him by his client . — Re I’lioM- 
SON (1855), 20 Beav. 545 ; 24 L. J, Ch. 590 ; 25 
L. T. O. 8. 138 ; 1 Jur. N. 8. 718 ; 3 W. R. 474 ; 
52 E. R. 714. 

3667. .]'■ "Whore deeds were left with 

an attorney one day for safe custody until the 
next, & the attorney refused to deliver them up 
until a claim wliich he had against the party 
h'aving them was satisfied, the ct. refused to inter- 
ftu'o summarily . — Ex p. Morris (1850), 27 L. T. 
O. 8. in. 

3668. No cause before court.] — Order, 

without a cause in ct., ui)on the general jurisdic- 
tion ov'er a solr,, that he shall deliver his bill ; for 
tlic purpose of getting fiom him title deeds de- 
posited with him for suffering recoveries, etc. — 
Ex p. Uxbridge (Earl) (1801), 0 Ves. 426; 31 
E. R. 1126, L. C. 

Aiinofalitnia : — Distd. Ex p. Partriilgo (1817), 2 Mcr. 600. 

Apld. Ee Mmray (1820). 1 Ruhh. 519. Consd. Re Barker 

(1834), 6 Sim. 4 70. Bold. Ee Viuen, Ex p. Bbaokell 

(1852), 2 De G. IM. & G. 842. 

3669. .]— i?e Murray, No. 3663, ante. 

3670. Mode of proceeding — Summons — Affidavit 
in support — How intituled.] — One who has been 
an attorney remains liable to the summary juris- 
diction of the ct., for his conduct whilst he was an 
attorney, although ho may have taken his name 
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off the roll & ceased to be an attorney ; Sc on an 
application against him for a matter springing 
out of a cause in which he acted as an attorney, 
the affidavits must be intituled in the cause, 
thoutrh judgment has been signed Sc execution 
issued. — SiMJES v. Gibbs (1838), 6 Dowl. 310 ; 1 
Will. Woll. & H. 40 ; 2 Jur. 418. 

3571 , Time for service.] — By H. S. C., 

Ord. 71, r. 1, an “ originating summons” means 
” a summons by which proceedings are commenced 
without writ”: — Held: this definition means a 
summons by which proceedings which under the 
old practice would have been commenced by bill 
in Chancery or by writ are commenced without 
writ. 

Consequently a summons calling upon a solr. 
to deliver up his client’s papers is not an “ origi- 
nating summons ” & it is sufficient if it is served 
two clear days before the day appointed for 
hearing & it is not necessary that an appearance 
should be entered to it. — Re Hoixoway, Ex p. 
Paixistur, [1894] 2 Q. B. 103 ; 63 L. J. Q. B. 
072 ; 70 L. T. 615 ; 42 W. R. 433 ; 10 T. L. K. 
411 ; 38 Sol. Jo. 398 ; 9 R. 384, C. A. 

3672. Necessity for appearance to.] — 

Re Holloway, Ex p. Pa luster. No. 3071, atiix. 

3673. — — Not by special Interrogatory — During 
taxation.] — On a reference to the master to tax a 
bill of costs, leave to exhibit a special interro- 
gatory to Bolrs., “ wliether they or either of them 
had or hav(' any & what paxj«*rs, documents, etc., 
in their or Ids custody or possession,” will not be 
granted. If they do not deliver up the papers 
their production must be the subject of another 
kind of proceeding. — Re Burt, Ex p. Nash (184.5), 
5 J.. T. (). 8. 190. 

3674. Loss of right to order — Successful defence 
to action by solicitor for costs — Retainer repudiated.] 

— If a party successfully resists an action by an 
attorney pltf. for costs, on th(^ ground of his never 
having been employed as his attorney, he cannot 
afterwards Mumiiarily compel the attorney to give 
up documents wliich have come to lus posse.sHion 
in the course of the business, for the doing which 
the action was brought.— A'x' p. Maxweix (1835), 
4 Uowl, 87. 

3675. Application in Chancery — After order 
obtained In King’s Bench.] — Petition for delivery 
of documents, after an older upon the same sub- 
ject obtained from the ct. of Q. B., dismissed. — 
Neale v. Postletiiwatte (1838), 2 Jur. 987. 

3676. Time for delivery up.] — WIktc the ct. 
made an order upon a solr. to deliver up papers, 
the time for delivering up was fixed at three <lays 
from tdie date of the order, Sc for their return ten 
days after the purpose for which they were de- 
livered up was answ'ered.— Webster v. Le Hunt 
(1801), 25 J. P. 002 ; 9 W. R. 827. 

3677. Condition of documents on delivery up — 
Delivery in reasonable condition.] — It is the duty 
of an attornc'y or solr., when duly called upon by 
his client to deliver to him the papers of wliich he 
has the charge, to deliver them in a reasonable 
condition. The question, whether the condition 
in which they are delivered is reasonable, is for the 
jmy. — North Western Ry. Co. v. Sharp (1854), 
10 Exch. 451 ; 3 0. L. R. 52 ; 24 L. J. Ex. 44 ; 
24 L. T. O. 8. 82 ; 18 Jur. 904 ; 156 E. R. 514 ; 
sub nom. London Sc North Western Ry. Co. v. 
Sharp, 3 W. R. 12. 

See Copyholds, Vol. XIII., pp. 37, 45, Nos. 
400-402, 533-535. 

(6) In respect of What Documents. 

3678. Papers held by solicitor for perusal — For 
preparation of deed — Papers relating to solicitor’s 


own title.] — The ct. will compel an attorney to 
redeliver writings left with him to peruse though 
they concern himself & Jiis title. — Tyack’s CASE 
(1681), 2 Show. 105 ; 89 E. R. 804 ; 8X(b nom. 
Davy v. Tiack, Skin. 1. 

3679. Papers delivered to solicitor for particular 
purpose— Purpose fulfilled by solicitor.] — The ct. 

will not order an attorney to deliver up deeds 
wliich he swears were deliveied to him for a special 
purpose, whicJi he has fulfilled. — Smith v. Cot- 
terell (1781), 4 Doug. K. B. 205 ; 99 E. R. 812. 

3680. Lease deposited with solicitor for assign- 
ment.] — The ct. will not compel an attorney upon 
a summary ai)plication to deliver up, on payment 
of his demand, a lease put info his hands for the 
purpose of making an assignment of it ; there 
being no cause in ct., nor any criminal conduct - 
imputed to him in respect of it . — Re Lowe (1807), 

8 East, 237 ; 103 E. R. 333. 

AnnoUittuns * - Consd. lie Ei 7 > Hall (1822), 7 Moore, 

C. I*. 4 87; Lv Mini ay (1820), 1 Uubh .'ilO. Dbtd. 

Barker (181)4), 0 Slrn. 170. Apld. He PheljiH & Dodd 

(1839). 3 Jur. 479. 

3681. Deeds held for co-defendants — Settlement 
of action by one.] — Where an attorney has in his 
custody muniments of two co-defts., the ct, will 
not refer it to the }>rothonotary to ascertain which 
of them he shall deliver over to one deft., paying 
the debt Sc coats. — Duncan v. Hichmond (1817), 

7 Taunt. 391 ; 1 Moore, C. P. 99 ; 129 E. R. 150. 

3682. Drafts of deeds— As well as originals.] — 
Exp. Horsfall, No. 3004, ante. 

3683. Solicitor for several parties in same suit — 
— Change of solicitor by majority of parties — Joint 
papers held by original solicitor.) — When the 
majority of several parDes who have employed 
the same solr. substitute another solr., they are 
entitled to the cust<>dy of the joint papers. — 
Janson V. Davison (1837), 1 .lur. 352. 

3684. Deed held by solicitor as trustee — Draft of 
marriage settlement.] — A judge at chamber having 
made an order reejuiri ng an attorney Id deliver up 
to the husband, who had paid for it, the draft of a 
marriage settlement under which he, the att,orney, 
was a trustee. The ct. refused tu set aside the 
order . — Ex p. Holds worth (1838), 4 Bing. N. C. 
380 ; 6 .Scott, 170 ; 1 Arn. 189 ; 7 L. J. C. P. 225 ; 
132 E. R. 830. 

3685. Suit to recover annuity — Papers relating to 
suit in hands of solicitor —Solicitor assignee of 
moiety of annuity.] — A solr. being employed to 
prosecute a suit for tlu; recovery of an annuity, 
afterwards took an assignment of a moiety thereof. 
Pltf. in tlm cause erap]oy.s another solr.. Sc gives 
notice to the former solr. to deliver Jiis bill to bo 
taxed. Sc obtains an order ui)on payment to deliver 
up books Sc jiapers. Obj(*ctod that the books Sc 
papers belonged to the solr., the assignee of the 
moiety of the annuity, as mucli as to jiltf. ; that 
lie could employ Sc Iiand them over to another 
solr. to prosecute the suit for his intere.st, & that 
they could not be given up without his consent : — 
Held : the assigmnent of the moiety did not assign 
books Sc papers, — Fraser v. Pippard, Fraser v. 
Rudd (1839), 3 Jur. 815. 

3686. Papers retained by solicitor’s executor — 
Executor deceased solicitor’s son — Not adopted as 
solicitor by client of deceased.] — The ct. refused to 
grant a rule, calling upon an attorney to deliver 
up papers, when it appeared that the documents 
ha4 come into his possession as exor. to his father, 
who had been attorney to appet., but where appet. 
did not adopt the s<.>n as hi.s professional agent. — 
Ex p. Ntcholls (1842), 2 Dowl. N. H. 423 ; 12 
L. J. Q. B. 103 ; 7 Jur. 374. 

3687. Deed handed to trustees of benefliclary^ — 
Draft claimed by settlor cUent — Draft previously 
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SOLICITOKS. 


Sect. 2. — Summary jurisdiction of court: Sub-sect. 

4, B. (b) & (c), & C.; sub-sect. 5. Sect. 3; 

Sub-sect. 1, A.] 

destroyed by solicitors .] — Ex p. Smcox (1843), 2 
L. T. O. S. 169. 

3088. Letters — To solicitor from third parties.] — 

Re Thomson, No. 3666, ante. 

3689. From solicitor to third parties — Copies 

thereof.] — Re Thomson, No. 3666, ante. 

3690. From client to solicitor.] — Re 

Thomson, No. 3666, ayiie. 

3691. .] — A soil*, is entitled to retain 

as his own property letters addressed to him by his 
client & copies in his letter book of his own letters 
to the client, after the client has transferred the 
business to wliich such letters related to other 
solrs. — Re Wiieatcroft (1877), 6 Ch. D. 97 ; 46 
L. J. (^h. 669 ; 26 W. R. 69. 

3692. Copies of letters — From solicitor to client.] 
— Re Wheatcuofi’, No. 3691, ante. 

3693. Papers held by solicitors of association — 
Claim by member of committee of association.] — 
Solrs. appointed & instructed, by the committee 
of an assocn., to carry on various matters of busi- 
ness for & on behalf of the assocn., having sued & 
recovered judgment against one of tlie committee, 
for the amount of their bills of costs in respect of the 
said matters, cannot bo made to deliver up, to such 
deft., the judgment in the action aft-er it has been 
paid &; satisded by deft., or otlicr securities 
connected with the said debt held by them, on 
motion on behalf of deft., cither in virt-ue of the 
general jurisdiction of the ct. over solrs. as its 
officers, or under Mercantile Law Amendment Act, 
1856 (c. 97), s. 5, deft, can only proceed by way of 
action. — Phillips v. Dickson (1860), 8 C. B. N. S. 
391 ; 29 L. J. C. P. 223 ; 2 L. T. 18.5 ; 6 Jur. N. S. 
401 ; 8 W. B. 390 ; 141 E. R. 1217. 

Annutdtiori Refd, Thu EuKlishmau, The Australia, [1895] 

P. 212 . 

(c) Atiaclimeni for Disobedience to Order. 

Contempt of court, attachment & committal 
generally, see Contemfi of Court, Vol. XVI., 
pp. 6 cf seq. 

3694. Necessity for separate application for at- 
tachment — Not Joined with application for delivery.] 

— The ct will not grant a rule requiring an attorney 
to deliver up papers, & in the alternative for an 
attachment in case of a non-deli very, but each branch 
must be made the subject of a separate motion. — 
Boscoe V. Hardman (1836), 5 Dowi. 157 : 2 Har. 
& W. 11 H. 

3695. Disobedience to order — Deed lost by solici- 
tor.]— Court V. CiLBERT (1733), 2 Barn. K. B. 
263 ; 94 E. R. 489. 

3696. — — Papers retained by agent of solicitor.] 

— Re Andrew, No. 4372, post. 

3697. Order for delivery to new solicitor,] — 

Re Gregg, Rc Prance, No. 3816, post. 

3698. Service of order — On each partner — Dis- 
obedience by firm.]— An attachment for disobedi- 
ence of a judge’s order cannot issue against two 
partners, unless each has served with the order. 
An order having been made directing an attorney 
to deliver up certain deeds to a client, the ct. 


granted an attachment against him, for refusing to 
deliver them up unless the client would pay him 
for a schedule thereof, to be kept by the attorney. — 
Exp. WiLLAND (1851), 11 C. B, 544 ; 138 E. R. 685. 

3699 1 Without indorsement — Reservice 

after date for compliance.] — Re Gregg, Re Prance, 
No. 3816, post. 

C. To Third Parties. 

Summary Jurisdiction generally.] — Sec Part X,, 
Sect. 2, ante. 

3700. Whether summary order made — Own 
marriage settlement prepared by solicitor — Delivery 
up to trustee.] — Where an attorney has drawn his 
own marriage settlement, under which ho takes 
no interest, but is mentioned in it, & it is deposited 
with him for safety, the ct. will not compel him 
to give it up at the instance of a trustee under it. — 
Ex p. Moxon (1830), 1 Dowl. 6. 

Annotation : — Consd. Kxp. Clifion 2 Ilai. & W. 29(i. 

3701. Solicitor ordered to deliver bond to 

claimant — Demand by clerk of claimant’s solicitor.] 

— Exp. PoRTESCUE (1834), 2 Dowl. 448. 

Amutiahun Cousd. Dcjuiud w Uukh (18.^5), 3 Dowl. (5.32. 

3702. Will given to solicitor for destruction 

— Claimed by legatee.] — Ex p. Crisp (1834), 2 
Dowl. 455. 

3703. Deeds held by solicitor of testator 
Claim by executors — Objection by one executor & 
beneficiaries.] — By a deed of settlement estates 
were conveyed to trustees to the use of A. for liis 
life, remainder to such uses as he should direct 
by his will, the deed giving the usual powers for 
appointing new trustees in case of death, etc, A. 
devised all the real estates of whicli ho had power 
to dispose, A all his personalty, to trustees, whom 
he also made his exoi's. to sell, A invest the pro- 
duce, A pay the interest to his widow during her 
life, A afterwards to stand iiossossod of tlie funds 
in tiHst for B. A C., share A share alike. A. 
died, leaving his widow surviving. Two of the 
exors. proved the will, ^'he last smviving trustee 
under t4ic settlement died, leaving a son, to whom, 
as liis heir-at-law, the legal estate in the settled 
liroperty descended, but vffio never was appointed 
a trustee. Before A after testator’s death, an 
attorney was employed in business relating to the 
settled A devised estates, for which a sum of 
money w^as due to Iiim ; A he hold tlio title deeds. 

After testator’s death, tlie son of the trustee 
under the settlement A one of the exors. joined in 
an application to the ct. that the attorney might 
acooimt tor all sums received by him in respect 
of the estates, A deliver up the (feeds to the trus- 
tees for tlie estates, on payment to him of any- 
thing that might appear to bo due from them. The 
other exor., A all the parties beneficially interested, 
objected to the application. The ct. refused to 
interpose, the rights of thi; parti(;s not being clear, 
A one exor. not concurring in the motion. — Re 
Bunting (1835), 2 Ad. A El. 467 ; 111 E. R. 181. 

3704. Deed obtained for execution by cUent 

— Delivery up to other party to deed.] — The ct. 
refused to order an attorney to deliver up a, deed 
which had been given him by one of the parties 
to it to got executed by his client, who was to be 


PART X. sect. 2, SUB-SECT. 4.— 
B. (c). 

d. Disobedience to order — Whether 
attachment granted .] — A solr. had been 
paid for proparing a deed, & failed to 
give It up to his oileut'^. He had boon 
ordered by the ct. to give It up, & had 
dlHobcyed tho order. Ilia defence waa 
that It waa loat, & ho had paid counael’s 
feea for settling It. The ct. granted an 
attachment, with a etay on Ita laaulug 
If within ten days ho paid petitioners 


the amount paid him leas by three 
guineas, — Pope v. Ambrose (1901), 
35 I. L. T, Jo. 302.— IR. 

PART X. SECT. 2, SUB-SECT. 4.— C. 

e. Whether summary order made — 
Solicitor claiming lien on documents.] 
— JAivuEsoNr. Allen (1863), 2 W. & W. 
(L.) 47.— AUS. 

t. .1 — ^Whenever a client 

la bound to produce a deed, for the 
bonedt of a third pereon, so also la 


hla eolr., though tho latter may have a 
lien on It for ooets agaluat hla cliont. — 
FuRinNG V . Howard (1804), 2 Sch. & 
Lcf. 115.— IR. 

g. Promissory notes in hands 

of solicitors .] — Buntin t'. Williavis 
(1894), 16 P. R. 43.~CAN. 

h. .] — Except against tlie per- 

sonal repreaontatlvo of the aolr., the 
ct. has no summary Jurisdiction to 
tako the client's deeds lodged with the 
solr. out of bis hands upon an offer to 
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another party. — Ex p. SMART (1886), 1 liar. 
& W. 626. 

3705. Bond obtained on prosecution of 

obligee — ^Delivery up to obligee on acquittal.] — 

A charge was prefen*ed before a grand jury for 
obtaining a bond under false pretences, & the bill 
was ignored. After this the attorney for the pro- 
secution obtained the bond from the constable, 
who had it to produce before the grand jury on 
giving him an indemnity. The ct. refused to make 
a laile absolute which called on the attorney to 
deliver it up to the obligee . — Ex p. Morris (1837), 
Will. Woll. & l)av. 69 ; 1 Jur. 161. 

3706. ■ Deed obtained from client — Claim for 

copy by party Interested.] — If an attorney receives 
possession of a deed from A., his client, in which 
B. also is interested, the ct. cannot compel the 
attorney, in an action brought against him by 
B. to give B. a copy of the deed. — M iers v. Evan's 
(1839), 3 Jut. 170. 

3707. Client’s life insured by solicitor - 

Policy claimed by admlnlstratlor of client.] — u\n 

application by a client for the delivery of his 
attorney’s bill of costs, containing taxable items, 
must be made to a ct. in which some of the business 
w^as done. 

Where an attorney for the purpose of securing 
payment of a balance due to him from a client, 
effected a policy of insmance on the life of the 
client, & charged the premiums to him, & on the 
client’s death received llu* amount of tlie jiolicy ; 
the ct. relused to interfere summarily to (Hunjiel 
the attorney to accoimt witli the administrator 
of the client, & deliver up the policy. — 7iV Card- 
Ross (Lord) (1839), 6 M. tSj W. 5-15; 7 Dowl. 
801 ; 9 L. J. Lx. 30 ; 4 .Fur. 8 ; 151 E. H, 231. 

3708. Deeds held as solicitor of cestuis que 

trust— Claim by one trustee — Objection by other 
trustee.] - - Where an attorney is employed by 
certain cestuis que trust, the ct. will not compel 
him to deliver up deeds to one of several trustees, 
one of such trustees objecting to the apiplication. 
— lie CJrkoory & Jlm ii (1842), 0 ,Tur. 282. 

3709. Papers of deceased client — Delivery 

up to representatives — On payment of taxed costs.] 
— The omission by a chent to Hie a certificate of 
taxation of a sohx’s bill within the four days 
jirescribed by the Order of October 29, 1092. does 
not render the order a nullity, but the client’s 
representatives, after his death, may, notwith- 
standing the omission, obtain an order under the 
summary jm’isdiction, for the deli v< 'ring up of 
the client’s papers on payment- (.»f the amount 


of the bill as taxed, & an action by the solr. on the 
bill, after such taxation, is a contempt, & will be 
restrained by injunction at the instance of the 
representatives. — Re Campbell (1853), 8 De 

G. M. & G. 685 ; 22 L. J. Ch. 866 ; 21 L. T. O. 8. 
38 ; 17 Jur. 1171 ; 1 W. R. 204 ; 43 E. R. 230, 
L. JJ. 

Sub-sect. 6. — Attachment and Committal. 

Criminal contempt.] — See Sub-sect. 3, B., ante. 

Contempt in Procedure.] — See Sub-sect. 3, C., 
ante. 

Enforcing liability for costs.] — aScc Sect. 4, sub- 

.scot. 4, pod. 

Procuring disturbance of quiet possession.] — 

See No. 3641, ante. 

To compel payment of money — Improperly de- 
tained.] — See No. 4390, post. 

To client.] — See Sect. 5, bub-s(;ct. 1, post. 

To compel delivery up of papers.] — See Nos. 3652, 
3055, a7iic. 

— To client.] — See Sub-sect. 4, B. (c), ante. 

Disobedience to order restraining negotiation of 
biU of exchange.] — See No. 3649, ante. 

Practice & procedure in attachment & com- 
mittal.] — See Contempt op Court, Vol. X\^l., 
pp. 48-88. 

Attachment of unqualified person acting as 
solicitor.] — See Part XV., Sect. 3, sub-sect. 2, C., 
post. 

Against partnership — One partner defaulting.] — 

See No. 3507, ante. 

Sjcct. 3.— UABIUTY UPON UNDERTAKINGS. 

Sub-keut. 1. — Summary Enforcement. 

A. In General. 

3710. How application made.] — Re Kerly, Son 
& Verden, No. 3783, post. 

3711. Terms must be clear — Damages capable of 
measurement.] — Tho attorney for deft, in a cause 
in this ct. signed an undertaking, whereby, in 
consideration of pltf.’s agreeing to suspend execu- 
tion on tho judgment, he undertook to make an 
arrangement with him respecting the payment of 
the dthi & costs, prior to deft.’s being discharged 
from prison on other detainers ; or, in the event 
of pltf.’s not agreeing to the terms offered, to 
inform him in sufficient time of deft.’s intended 
discharge, so that pltf. might not bo deprived of 
his power of lodging a detainer against Jiim : — 


pay all costs due : us such an oi'der 
can only bo made noon a person with 
whom the ct. may settle. If any other 
person have tho deeds, the client must 
file a bill against him. — Asm.KY v. 
UUSTEED (1825), 2 lilol. 48t».— IR. 


PART X. SECT. 2, SUB-SECT. 6. 

k. Aliachmenl — Costs allowed not 
sanctioned hy Zct?/’. ] —Where an attorney 
on the Queen’s Bench practisiufC In an 
inferior et. has cliargod & the judge 
has allowed oosts clearly not sanctioned 
Ijy law, tho Queen’s Bench -will punish 
by fine or attachment. — K. v. Whitk- 
HEAp & Ward (1827), Tay. 476.— 
CAN. 

l. Malpractice .] — The ct, will 

not attach on a charge of malprac- 
tice, where the alleged conduct has 
been merely inadvertent, & the partv 
complaining has a remedy by action. — 
lie Stuart (1836), 6 O. S. 70.— CAN. 


in. — Non-payment of money 

ur^r judgment .] — Calvert v. Forbes 
(No. 6) (1896), 3 Torr. L. II. 353. — CAN. 


n. -y-— — .] — Where a aolr. made 

default In the payment of a sum of 


money wJiieh ho received on behalf 
of his client, & an order for jiavmenb 
witliln a certain <lalo was obtained from 
the ct., [»otitioncr uudertaking to give 
credit fur any sums duo by Jier, on 
non-ii«ymerit of tho sum, within 14ie 
l\\ed period, an order for attachment 
was olitained. Tho solr. not having 
made any aflltlavit of credits due from 
pcl-it.ionc'r was not allowed to treat 
them as a set-otf against the sum for 
non-payment of w'hlcli tho attachment 
was sought . — lie W. (1874), 22 W. R. 
479.— IR. 

o. — liesponsUnlity for payment 
of (Icposd.y—A solr. who attends a 
sale, & bids for his client. Is rospon- 
bible for the i)ayment of tlie deposit, & 
will bo attached if It Is not paid. — 
HomiousKtJ. Hamilton (1820), 1 Hog. 
401.— IR. 

p_ Using language likely to 

provoke breach of peace,] — An at- 
tachmont will be granted at the 
Instjxnce of one solr. against another, 
for using language tending to provoke 
a breach of the peace Immediately 
after coming out of the master’s office. 
— Lawder V. Dempster (1829), 2 


Ir. h. Rcc. 1st Hcr. 462, — IR, 

q. When conditional order 

granted J -A conditional order for an 
attachment granted against an alLorney 
for not lodging money, but not for not 
paying costs, as it did not anpoar by 
ttie affidavit that there Iiad been a 
demand for the costs. — A non. (1829), 
2 Ir. L. Bee. Ist ser. 481. — IR. 

r. - - Intention of contempt de- 
nied .] — When an attorney bad been 
Hubpeonaed to give evidence on a 
trial, &: excused his absence on the 
ground that ho was attending a motion 
in tho rolls ct., & denied any intention 
of contempt, the ct. w'ould not grant 
an attachment at the instance of pltf. 
against whom there had been a verdict. 
— Collins v. Gree.ne (1840), 3 I. L. 11. 
17.— IR. 

t. Failure to bring in 

assets.] —A solr., executor of a will, 
who failed to obey an order to bring 
the assets into ct., was attached. — ■ 
lie T. (1899), 33 I. L. T. 37.— IR. 

a. Contempt — Obstructing litigation 
— r.,oeus standi of applicant.] — lie 
O’Brien (1889). 16 S. C. R. 197 ; 14 
A. R. 184.— CAN. 
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Sect. 3 . — Liability upon undertakings : Suh-sect. 1, 
A., B. (a) & (b).] 

Held : this was not siicli an undertaking as the 
ct. could enforce summarily, inasmuch as they 
could not measure the damages sustained by the 
non-performance of it. — T hompson v. Gordon 
( 1846), 15 M. & W. 610; 15 L. J. Ex. 344; 4 
Dow. & L. 49. 

3712. Conflict of evidence.] — Ke A Soli- 

citor (1888), 33 Sol. Jo. 76. 

.iniwtalion .-—'Retd. United Mining & I’lnance Corpn. r- 

Becher, [1910] 2 K. H. 296. 

3713. Whole agreement must be before court.] — 

Upon the compromise of a suit, an agreement was 
entered into between the respective solrs. of pltf. 
& defts., from which certain benefits were to bo 
derived by defts., & defts.’ solr. undertook to 
pay to pltf.’s solr. the amount of Ins bill of costs, 
& to indemnify pltf. against tlie costs of other 
defts. It was not stated by eitlier party whether 
the other parts of the agreement liad or had not 
been performed. Upon motion in the cause & 
in the matter of defts.’ solr., he was ordered to 
pay the bill of costs of pltf.’s solr. within two 
days. But upon appeal to the Lord Chancellor 
the order was discharged. 

This is a contract of various parts, entered into 
between two parties, & I can no more carry it 
into effect, as to a particular limb, without know- 
ing what has taken place with respect to otliers, 
than I could enteKain a suit for one provision of 
a complicated contraiit without being informed of 
the whole. The result is, 1 think, that the order 
should be discharged, that the ct. may be imt in 
possession of the whole grounds of the case, &■ 
give the other party an opportunity of showing 
tliat the jurisdiction sliould not bo exerciseii 
(Lord Cottenham, C.).-- (tu.bert v. Cooper 
( 1848), 17 L. J. Ch. 2(55 ; 11 L. T. O. 8. 169, L. C. 

3714. Client dying after undertaking given.] — 
An attorney who stay jiroceedmgs upon an under- 
taking to pay costs is bound to fulfil his engage- 
ment, although his client dus before bail is put 
in. — Heelings v. Jones (1825), 3 Bing. 70 ; 10 
Moore, C. P. 360 ; 3 L. J. O. S. C, P. 164 ; 130 
E. H. 440. 

3715. .) — Pltf.’s attorneys gave deft.’s 

attorneys an undertaking to pay the costs in the 
event of deft.’s obtaining a verdict. Deft, 
obtained a verdict & died ; & judgment was 

entered up within two terms : — Held : pltf.’s 
attorneys were liable to pay the costs, although 
no sci. fa. liad been sued out by the personal 
representatives. — C hauvel v. Chimklli (1833), 4 
B. & Ad. 590 ; 1 Nev. & M. K. B. 731 ; 110 E. K. 577. 

3716. Performance waived.] — Where defts. 
attorney, on their being sued by pltf., undertook, 
by letter, to procui’e their signature to a cognovit, 
for the payment of debt & costs, which he failed 
to do, but pltf. afterwards said that he would pro- 
ceed with the action : — Held : this was virtually 
a waiver of the attorney’s undertaking, & he could 
not be called on by the ct. to perform it. — M iller 
V. James (1823), 8 Moore, C. P. 208. 

Annolaiion . -ColUd. Tho Borre, [1921] P. 390. 

3717. Discharge from undertaking.] — Where an 
attorney undertook to pay the sum which should 
be awarded to be paid by his client in a particular 
reference, the arbitrator being to make liis award 
by a particular day, but did not do so, & a judge’s 
order for enlarging the time was made by consent, 
tho attorn<*y acting on that occasion for his client, 
the ct. held him discharged from his undertaking, 
lie not having recognised it after the original time 
for making the award had expired. — S taite v. 
Haddon (1841), 9 Dowl. 995. 


3718. Conditional undertaking — Fulfilment of 
condition requisite.) — Deft, obtained a judge’s 
order in the following terms ; — “ It is ordered 
that pltf. do forthwith give security for costs to 
the satisfaction of the master, no stay of pro- 
ceedings in the meantime, the attorney for pltf. 
hereby undertaking to find such security”: — 
Held : the proper construction of the order was, 
that the attorney should give the security in case 
further proceedings were taken, therefore, 
he was not liable to an attachment for not giving 
the security, no further proceedings having been 
taken. — Hill v. Fletcher (1850), 5 Exch. 470 ; 

1 L. M. A P. 518 ; 19 L. J. Ex. 320 ; 15 L. T. O. S. 
258 ; 155 E. B. 205. 

3719. Client instructing solicitor not to perform 
undertaking — Entering appearance to writ .] — Re 

Kehly, Son & Verden, No. 3783, post. 

3720. Client changing solicitor after undertaking 

given.] -Wluui tlio ct. makes an order in reference 
to which a solr. gives his personal undoi’taking, 
the fact that his undertaking is not embodied 
in lh<* order, as subsequently drawn up by the 
Crown Onict', does not release him from liability, 
nor is his responsibility altisred by the fact that 
since tlu* order of the ct. was made he lias ceased 
to act as solr. to the client. — WiiiLiAMS v. Wil- 
liams & Partridge (1910), 54 Sol. Jo. 506, C. A. 

B. Basis of Jurisdiction. 

3721. Maintenance of honesty of officers of 
court — No misconduct need be suggested.] — The 

ct. has jurisdictiim, on the appIicaUon by a person 
to whom a solr. giv^es an undiu-taking in hi.s capacity 
as a solr., to exercist* it.s summary procedure to 
comiM‘1 thi; solr. to carry out- the undertaking, 
even though appet. is not the cliemt of tho solr. 
& the undertaking was not givtui in the course 
of legal proceedings, & tliere is no suggestion of 
dishonourable or discreditable conduct on the 
part of the solr. — United Mining k, Finance 
t^oRi’N., 1;TD. V. Becher, [1910] 2 K. B. 296 ; 79 
].. .1. K. B. 1006 ; 103 L. T. 65 ; on appeal, [1911] 
1 K. B. 840, C. A. 

3722. Nice points of law disregarded.] — 

Re Korehts (185(5), 26 L. T. O. S. 239. 

3723. — - - Undertaking void at law.] — Re 
Greaves (1827), 1 Cr. & .T. 374, n. ; sab nom. 
Senior v. Butt, 5 Ij. J. O. S. K. B. 136. 

Annotations : Apld. ICvaiiK V. Duiiconibo (1831), 1 Or. 

& .1. 372 PoUd. Rc PutcrHoii (1832), 1 Dovvl. 468. Apld. 

Kr HilUurd (1845), 2 Doav. & L. 919. 

3724. — .]Scmhle : the ct. will compel 

an attorney to perform an undertaking entered 
into by him, notwithstanding it Is void by Stat. 
Frauds, k no action can be brouglit upon it. — 
Evans v. Duncombe (1831), 1 Cr. & J. 372 ; 1 
Tyr. 283 ; 9 L. J. (0. S. Ex. 82. 

3725. — — ■ -.] —Where an attorney of one 
ct. gives his undertaking as an attorney foi* a 
debt k costs in an action in another ct., the ct. 
of which he is an attorney will compel him to 
fulfil his undertaking, though void by Stat. Frauds. 
— Re Paterson (1832), 1 Dowl. 468. 

3726. — — When an attorney, in his 

character of attorney, gives an undertaking to 
pay tlio debt of another, the ct. will on motion 
compel the attorney to perform it, notwithstand- 
ing it is void at law ; tho object of the interference 
of tho ct. being to ensure the honesty of its officers. 
— Re Hilliard, Ex p. Smith (1845), 1 New Pract. 
Cas. 185 ; 2 Dow. & L. 910 ; L4 L. J. Q. B. 225 ; 
5 L. T. O. S. 58, 59 ; 9 Jur. 004. 

AnnolcUions : — Consd. United Mlninpr & Finance Corpn. v. 

Bechor, [1910] 2 K. B. 290. Refd. Swyny v. Harland, 

[1894] 1 Q. B. 707. 

3727. Lapse of time no bar.] — It is no 
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answer to a rule, calling upon an attorney to pay 
money pursuant to his undertaking, that more 
than two years ha.ve elapsed since the undertaking 
was given. — Be Swan (1846), 16 L. J. Q. B. 402 ; 

nom. Titterton v. Sheppard, 3 Dow. & L. 
775 ; 1 Saund. &; C. 99 ; 10 Jur. 715. 

C. Conditions Precedent to Summary Enforcement. 
(a) Undcrialcing Musi he Given Personally. 

3728. General rule.] — The solr. of the assignees 

of a bkpt. tenant, upon whose lands a distress had 
been put by the landlord, gave the following 
written undertaking : We, as soli's, to the 

assignees, undertake to pay to the landlord his 
rent, provided it do not exceed the value of the 
effects distrained ” : — Held : they were personally 
liable. — Burrell v. Jones (1819), 3 B. & Aid. 47*; 
106 E. R. 680. 

Annotations • — Apld. Ivenon v. Coninxton (1828), 1 B. & C. 
100. Consd. Norton v. Hori'on (182.')), 1 C & ]‘. 648 ; 
Hall V. Awburat (1838), 1 Or. & M. 714. Reid. Spittle 
V. Lavender (1821), 2 Biod. & Bing. 4.52; Kennedy r. 
Qouvoir (182.1), 3 Dow. 6c Ry. K. B. 308 : (Jaby v. Driver 
(1828), 2 Y. & J. 349; Dewern v. Pike (1887). Murp. 
& H. 131 , Harper v. Wllllamfl (1848), 4 Q. B. 219 ; 
Maybory v. Mansfield (1810), 9 Q. B. 7.54 ; Burton r. 
Langham (1818), 3 C B. 92, Lewis r. NIcbolson (1832), 
18 g. B. 503. 

3729. .J — Where the attorneys for pltf. & 
deft., in a cause whicli was ready for trial, entered 
into an agreement whereby they personally under- 
took that the record should be withdrawn, that 
certain things should be done by pltf. & deft., & 
that costs should be taxed for deft, in a certain 
manner : — Held : the attorney for pltf. was 
personally bound to pay the costs when taxed in 
the mode specified. — IVEsoN v. Conington (1823), 
1 B. & C. 160 ; 2 Dow. & Ry. K. B. 307 ; 1 L. J. 
O. S. K. B. 71 ; 107 E. R. 00. 

Annotations ' — Consd. Noilori v. Hormn (182.5). Ry, & M. 
229. Distd, R. r. C(»llb (1844). 8 J. P. 433. Reid. Hai per 
V. Williams (1843), 4 Q. B 219. 

3730. .] — If the attorneys on both sides, on 

an indictment against a parish for not repairing a 
road, enter into an agreement, in which one 
“ agrees, on the jiart of the parish to pay the 
co,sts,” this agreement is personally binding on the 
attorney ; A if it is agreed that A. shall tax the 
costs, it is no answer to an action for the costs, that 
deft, had no notice to attend the taxation ; if ho 
did not object to that, when he was lir.st appri.sed 
of the taxation having taken place in Ids absence. — 
Watson v. Murkel (1824), 1 C. & P. 307 ; 171 
E. R. 1207, N. P. ; subsequent 'proceedings, 2 
L. .1. O. S. K. B. 155. 

Annotation • - Consd. Lewis v. Niebulson (18,52), 18 Q. B, 
.503. 

3731 .] — The solr. for petitioning creditor, 

on the commission being superseded, writt'S to 
bkpt., “ 1 arn ready, & hereby offer, to allow & 
pay the co.sts ” incurred by bkpt. in petitioning 
for the supersedeas ; — Held : the solr. was person- 
ally liable on this undertaking, & bkpt. might 
petition for an order on the solr. U) pay these costs, 
notwithstanding a subsequent commission had 
issued against him, under wliicli he had not 
obtained his certificate, his assignees disclaiming 
all interest in the matter. — Re Bentley, Ex p. 
Bentley (1833), 2 Deac. & Ch. 578 ; 2 L. J. Bey. 
39. 

3732. .] — Hai.l V. Ashurst, No. 3700, post. 

3733. .J — As to whether an attorney for 

the prosecution was “ personally ” liable to pay 
the costs of the day on an agreement to pay the 

PART X. SECT. 3, SUB-SECT. 1.— 

0 (b). 

3738 i. Necessiti/ for underldking to 
he (riven professionaUy.l — Gorman v. 


costs of the day not having on it the word person- 
ally. — R. V. Colls (1844), 8 J. P. 465. 

3734. .j — Wliere a cause was referred to 

arbn., & pltf.’s attorney, on taking up the award, 
gave hLs personal undertaking to the arbitrator to 
pay over to him all moneys which ho should 
receive fi'oiu delt. ; & the attorney having received 
£30, paid over £15 to the arbitrator :• — Rule nisi 
granted for the attorney to i)ay over the other £15. 
—Brandon v. Smith (1853), 1 W. R. 130. 

3735. .] —After issue joined in an action, 

an agreement was signed by pltf.’s attorneys, 
deft.’s attorneys, & deft., which, after providing 
that the record in the action should be witl) drawn, 
& that certain things should be done by deft, 
within a speeilied time, stipulated that, if these 
things were not so done by him, his plea should be 
withdrawn by his attorn«iys, so as to allow judg- 
ment to be signed by pltfs. : — Held : deft.’s 
attorneys, who had signed the agieement without 
professing to sign on his behalf, wore personally 
liable in respect of the plea not having been 
withdrawn. — L eedham v. Baxter (1856), 2(5 
L. T. O. S. 234 ; 4W.R. 211. 

3736. .J — -Where a solr. in the course of legal 

procetidings makes a statement to a jjerson, even 
thougli not- his client, that funds have been put 
into his hands for the purpose of payment to that 
person upon a oeitain event happening, & that 
upon tlie happening of the event he will pay the 
money, the personal undertaking of the solr. is 
sullicieiit to enable tlie ct- to exercise its summary 
juris<li< tion to compel him to carry out the under- 
taking on the application of the yierson to whom it 
is giv(jn, although it is not a personal guarantee 
in the sense that the solr. guarantees the payment 
of Die money out of his, the solr.’s, own pocket. 
Euiilier, the ct. will exercise its disciplinary 
jurisdiction to prevent a breach of trust where 
there has been a declaration of trust by a solr. in 
favour of a person even though not his client, 
which induces that jierson to alter his position. 
The dishonourable conduct ... in order to give 
the ct. jurisdiction must be dislionourablo conduct 
to appet. Ill Dui course of legal proceedings (A. T. 
Lawrence, ,T.). — Re A Solicitor, Ex p. Hales, 
[1907J 2 K. B. 539 ; 76 L. J. K. B. 931 ; 97 L. T. 
212 ; 23 T. L. R. 573 ; 51 Sol. Jo. 626, 1). C. 

Annotation - -N.F, United Mining & Flimnco Corpa. v. 

Becbei, 11910) 2 K. B. 29(>. 

3737. .j - An undertaking by solrs., defts., 

in these terms : “ In consideration of you, pltf.’s 
solrs., on bidialf of your clients, agreeing to the 
proceedings . . . being adjourned for one week 
. . . we on behalf of our clients undertake to apply 
at the opening of the ct.” for certain cross- 
summonses “ A to pay to you on bolialf of your 
clients whatever balance may be adjudged by the 
magistrate to bo due to your clients,” is a personal 
undertaking by the soh*s., for if it were not so the 
undertaking would mean nothing, the clients 
being liable by the order of the magistrate . — Re 
C. (1908), 53 Sol. Jo. 119, D. C. 

(5) Undertaking Must he Given in Professional 

Capacity. 

3738. Necessity for undertaking to be given pro- 
fessionally.] — The undertaking of an attorney can 
only be eMorced by attachment, where he has 
given it for his client . — Ex p. Watts (1832), 1 
Dowl. 512. 


Norton (1887), 8 N. S. W. L. R. (L ) 
479 ; 4 N. S. W. W. N. 129.— AUS. 

3738 ii. .] — The ct. will not sum- 

marily compel a solr. to perform an 


agreomout or undertaking, moi’oly be- 
cu,use he is a solr. ; if it was not given 
by him in bis professional connection 
with the suit or matter, the party to 
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Sect. 3. — Liability upon undertakings: Sub-scct. 1, 
C. (b) ; sub-sect. 2, A.] 

3739. .] — Re Bateman (1833), 2 Dowl. 161. 

3740. .] — The ct. will not summarily enforce 

an undertaking by an attorney, which is not given 
in his character of attorney. — Re Samuel v. 
Rhodes, Ex p. Samuel v. Isaacs (1838), 2 Jur. 
858. 

3741. — — In course of legal proceedings.] — 

An attorney who acted for one of the parties to an 
arbn., & who gave his undertaking to pay a certain 
sum for his client in order to save the expense of a 
formal award, may be called on summarily to per- 
form his undertaking, although no cause was 
depending in the ct. — Ex p. Fryer (1836), 2 liar. 
& W. 294. 

3742. — .] — Where an attorney arranged 

terms for the settlement of an action, & in pursu- 
ance thereof drew up a promissory note for the 
amount of the debt & costs which deft, signed ; & 
also gave his own undertaking to guarantee 
the payment of the note with interest -.—Held : 
this was an undertaking given in his cliaracter of 
attorney ; although he was not the attorntiy in 
the action, & it was sworn by Jiiru that he was not 
acting as attorney for deft., A he had not made any 
charge, or been paid anything for his services.- — 
Re Fairthorne (1846), 3 Dow. L. 548 ; 1 New 
Pract. Cas. 391 ; 1 Saund. &; C. 40 ; 15 L. J. Q. B. 
131 ; 6 L. T. O. 8. 377 ; 10 Jur. 287. 

AmwkUion : — Apld. United Miumg & I'inunco Corjiu. r. 

Becher, (1910] 2 K. H 290. 

3743. .] — Re A Solicitor, Ex p. 

Haijss, No. 3736, ante. 

3744. No misconduct suggested.] — 

United Mining & Finance Corpn., Ltd. v. 
Begiter, No. 3721, ante. 

3745. Undertaking given as agent on behalf of 
client.] — An attorney for & on behalf of his client 
deft, promises to pay £500 to pltf. ; tliis being done 
by the authority of the client, the attorney is not 
liable, but only the client. Secns, if the attorney 
had no authority from his client to make this 
engagement. — Johnson v. Ouidby (1734), 3 P. 
Wms. 277 ; 24 E. R. 1064, L. C. 

Annotations ; -- Reid. .Iciiklns V. Hiiicliiiibdii (1849), 18 

J.. .r. Q. B. 274. lie WllliamH (18,'iO). 12 Bt-av alO. 

Mentd. Dragc* V. Ibboredii (1798), 2 Kh|). (!49 , Kclr v. 

lioeniau (1840), 9 Q. B. 371 ; Thol v. Lcahk (18.0.5), 1 

.Tur. N. S. 117. 

3746. .] —Upon an alleged misjoinder of 

husband & wife as petitioners, counsel, upon the 
instructions of the solr., undertook to amend by 
making it the petition of the wife by her next 
friend : — Held : the solr. was not personally 
responsible for the performance of the undertaking. 
— Re Williams (1850), 12 Bcav. 510 ; 19 Ij. J. Oh. 
422 ; 16 L. T. O. S. 189 ; 14 Jur. 5(51 ; 50 E. K, 
1156. 

3747. .J — An undertaking by deft.’s at- 
torney to withdraw ideas is binding on deft., 
even without any formal cons(;nt by plti. or hi.s 
attorney, & i)ught to be enforced upon an applica- 
tion at chambers. But if such an undertaking be 
not carried out & pltf. in consequence loses the 
benefit of a subsequent judgment, deft.’s attorney 
is not necessarily liable for pltf.’s debt & costs. — 


Burnett v. Proois, Re An Attorney (1870), 22 
L. T. 543. 

3748. Undertaking given as individual.] — An 

attorney giving an undertaking for another in a 
cause in which he is not concerned as attorney 
will not be found summarily to fulfil it ; but tho 
party to whom it is given will be left to his action. 
— Walker v. Arleto (1831), 1 Uowl. 61. 

3749. .] -An attorney who is pai-ty in a 

cause giving an undertaking to the sherilT in that 
cau.se IS not liable to have that undertaking 
summarily enforced by the ct. — Northiteld v. 
Orton (1832), 1 Dowl. 415. 

3750. — — .] — 'fhe ct. will not summarily compel 
an attorney to pay money, pursuant to his under- 
taking to indemnify agaimst^ costs, in an action 
where at his instance a party has allowed his name 
to be used as pltf. without any interest in the 
matter. — Ex p. Clipi'on (1836), 5 Dowl. 218 ; 
2 Har. & W. 296, 

3751. .] — Wlien an attorney being employed 

to sue deft, gave Ids undertaking for the debt 
sought to be recovered to liis own client, the ct. 
refused t-o enforce tho fuHillment of that under- 
taking by attacliinent . — Ex p. Evans (1840), 
9 Dowl. 106 ; Woll. 2 ; 4 Jur. 991. 

3752. .] — Wliere a party, about to borrow 

money t<i cany on a law suit in an ecclesiastical 
or in an Irish ct., referred the lender to an attorney 
to infoim him of th<* nature of the suit, & the 
latter gave a guarantee of the loan, but one on 
which an act ion would not lie ; — Hc/d : the ct. 
would not interfere summarily to enfoi'ce the 
guarantee . — Re Kearns (1847), 11 Jur. 521. 

3753. .] — Where an attorney of a railway 

CO. contracted as such, but managed all the 
concerns of the co., there being no acting com- 
niitteo ; — Held: the attorney was not personally 
liable undoi* such contracts. 

Deft, was known to be an attormiy, & attorneys 
are rarely personally liable. He professed to ac^t 
as such, & if he was really a principal, the burden 
lay on pltf. to prove tho fact (Wii.DE, C.J.). — ■ 
Russel v. Reece (1847), 2 Car. & Kir. 6(59. 


Sub-sect. 2. — What Undertakings Enforce- 
able. 

A. In General. 

3754. Acceptance of declaration.] — Kilbey 
Weyberg (1698), 12 Mod. Rep. 251 ; 88 E. R. 
1300. 

3755. Procuring consent of client to reference.] — 

Wlicre an attorney, in order to get possession of 
papers belonging to B., in the liands of B.’s former 
attorney, who had a lien upon them for the amount 
of his bill then in dispute, undoi-took tliat B. 
should enter into an unqualified reference, not 
revocable, etc. : — Held : B. having become subse- 
quently bkpt. for tho second time. Sc witliout 
paying 15s. in tho pound, tho proof of the debt 
imder the commission was not an election by the 
former attorney under 49 Oeo. 3, c. 121, s. 14, so as 
to dispense with the reference. Sc that the attorney 
was liable, pursuant to his undertaking, to ])rocure 


whom it 18 given w'ill bo loft to his 
lujtlon. — WnsoN v. Bkattv, He Dono- 
van & Mouphy (1885), 12 A. It. 252.— 

CAN. 

37481. Undertaking given as indi- 
vidual,] — An attorney having an exe- 
cution in the bhcritf’a hands, & the 
ehorllT rotiuinng security before seizure, 
the attorney’s partner wrote to tho 
ahorifl agreeing to indemnify him. 
The sherilT sei/ed, was sued, & judg- 
ment went against him. Upon a 


summary application to enforce tho 
undertaking : — Held : tho undertaking 
was that of tho writer iiersonally. — 
He McPhillits (1880), 6 Man. L. It. 
108.— CAN. 

3748 ii. -.1 — The attorney for an 

execution creditor, having given an 
Indemnity to the sherltl's officer, signed 
by himself as attorney, is personally 
liable. Such a guarantee is legal, 
& supported by sufflolent considera- 
tion.- -Fakreu. V. Hickie (1857), 30 


L. T. O. S. 50.— IR. 

PART X. SECT. 3, SUB-SECT. 2.— A. 

b. IJTulerlaking by solintor's clerk 
— To obtain removal of caveat.] — A 
clerk of defts. (a firm of soirs.) gave an 
undertaking to tbo pltf.’s soirs., on the 
completion of the purchase of certain 
land, in tho following form ; “ In con- 
sideration of settlement of this matter 
to-day we . . . undertake to satisfy 
the recjulsltious of the Reglstrar- 
Qonerul with regard to tho withdrawal 
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B.’s signatxire to an agreement of reference, & to 
find security for the performance of the award to 
the satisfaction of the master. — Ex p. Hughes 
(1822), 6 B. & Aid. 482 ; 100 E. R. 1267. 

3766. Payment of money.] — Birchinshaw v. 
.Tackson (1825), 3 L. J. O. S. K. B. 2.53. 

3757. Refund after taxation.] — The ct. will 

not grant an attachment against an attorney for 
not performing his undertaking to refund money, 
upon his bill being taxed. The usual course is, 
to make the order for taxing it a rule of ct. — 
Morltng V. Tongue (1823), 1 L. J. O. S. K. B. 108. 

3758. Into court — Bankruptcy of lunatic 

client — Proof by solicitor.] — Be Aytoun, Ex p. 
Official Solicitor of Supreme Court (1904), 
20 T. L. R. 252. 

3759. Verbal undertaking — To pay costs & 
damages.] — The ct. cannot permit an attorney to 
have the benefit ot executions issued against a 
client for damages & costs which tlie former has 
been compelled by a rule to pay in consequence 
of a personal undert/aking. Seynhlc : the ct. will 
enforce a verbal undei*taking made by an attorney 
on behalf of a client to pay damag(^s Sc costs, 
wliere the other party has been tliereby induced 
to consent to take a verdict for a certain sum, 
instead of going to the jury. — Kite v. Millman 
(1833), 2 Moo. Sc S. 616, 

3760. Payment of expenses of barrister.]— Deft., 
who was the solr. to the London creditors t)f a 
bkpt., wrote to pltf., tlio solr. of tlie country 
creditors, a letter, wlu'rein he stated, that he was 
willing “ on behalf of tlie London creditors,” to 
bear two-thhds of the expenses of the attendance 
of a barrister to resist a iiai-ticular claim, Sc of 
investigating the accounts ; concluding with the 
words — ” 1 hei'cby undertake to boar Sc pay, on 
belialf of these creditors, two-thirds of the ('X]>enses 
incident thereto accordingly.” A further atUuid- 
ance of a barrister becoming necessary, he again 
wrote — ” I shall liave no objection to bear, as 
before, the proportion of expense of the barrister 
attending the nu‘eting stated in your letter ” : 
— Held : deft, was piTsonally liiible to pltf. for 
the two-thirds of the expenses he had so under- 
taken to r>ay.— Hall v. Asiiurst ( 18113 j, 1 ('r. Sc M. 
714 ; 3 Tyr. 420 ; 2 L. .1. Ex. 295 ; 149 E. H. 
.586. 

Anmtiaiwns : - Apld. Hr C. (I!)0H), r»;{ Sol. .To. 119. Refd. 

Downman r. .loiiet* (1S4.'')), 5 L. T. O. S. 77 : v. 

NicholHon (IS52), 18 Q. H. 503. 

3761. Absolute written undertaking — Parol agree- 
ment as to enforceability.)— The ct. will compel an 
attorney to perform an absolute written under- 
taking, notwithstanding a parol agreement that 
it should not be enlorccd ckcept upon a con- 
tingency.— Hills V. Warnicu (1833), 1 Dowl. 080 ; 
sub nom. Wills v. Warner, 2 L. J. Ex. 174. 

3762. Payment of fees — Commission of lunacy.) 
— MTiere an attorney, attending a commission of 
lunacy for petitioner, promised the undersheriff 
to pay the fees duo to liim, the coinrs. Sc the jury, 
on the inquisition being returned, but failed to 
do so on the return & on request, tliis ct. gi-anted 
a rule calling upon him to pay such fees, on the 
gi'ound that, when his undertaking was accepted, 
credit was given to him in his professional 
character ; & it was held no objection to sucli 
rule, that the proceedings of wliicli in respect the 
obligation was incuiTcd took place in another ct. 


— Ex p. Bodenham (1838), 8 Ad. & El. 959 ; 112 
E. R. 1105. 

Anv/jffttums : — Distd. Re Wobb (1845), 2 Dow. & L. 932. 

Retd. Rc Kearnu (1847). 11 Jur. 521. 

3763. Payment of debt.] — Attorneys, assignees 
of a mtge. of lands, brought an action in the name 
of the mtgeo. against W., the rntgor., for principal 
& interest ; & W. pleaded. The attorneys had 
obtained from E., their client, a loan to W. on 
further mtge. of the same lands, & had brought 
an action, for PI., against W. for principal & 
interest duo on that mtge. ; & W. liad pleaded. 
They also obtained a verdict against W., & certi- 
ficate for execution, in an action of debt a.t their 
own suit. D,, an attorney, but not employed as 
such by the rntgor., who w\as the brotlier of D.’s 
professional agent, wrote to pltfs., iiromising that, 
if they would not issue execution for two months, 
the pleas should be witbdi‘awm & judgment suffered 
by default in tlio first two actions ; Sc further 
undertaking as follows. ‘‘ 1 shall pay all tlio 
principal, interest & costs through a friend of mine 
in London, to whom a transfer of all the securities 
you have will have to be made.” ” The cash 
will be ready, if the securities will, on the IGth 
instant.” Pltfs. agreed. Sc forbore issuing execu- 
tion ; but the party referi'od to by D. did not 
advance the money : — Held : D. was personally 
liable in assumpsit on the above undertaking, 
for the amount claimed by pltfs. in the first two 
actions. — Harper v. Williams (1843), 4 Q. B. 
219 ; 12 L. J. Q. B. 227 ; 1J4 E. R. 880. 
Antio(aito)K<t — Refd. JjOwIh r. Nicholson (1852), 18 CJ. R. 

503. Mentd. Jenkins r. Hut^'biriHon (1 849), 18 L. ,T. 

Q. B. 274 : Dnncoinl )0 r. Brighton Club Co. (1875), L. R. 

10 q. B. 371. 

3764. Undertaking to abide by order of Court of 
Appeal as to costs.] — Two out of four bkpts. 
axipealed from the adjudication, & the Ct. of Appeal 
gave them leave to try the question in an action, 
upon the undertaking of their solrs. to abide by 
such order as the Ct. of Appeal might make as to 
costs. The adjudication was sustained at law : 
— Held: the appeal must be dismissed, but with- 
out costs ; tlie s«>lrs. in pursuance of their under- 
taking, to pay the costs of the action . — Rc Cas- 
telli. Ex p. Castelli (1851), 23 L. .T. Bey. 42, 
L. JJ. 

3765. Undertaking not to Interfere with witness.] 

Upon an apidication t.o enlarge tlus time for 
closing evidence in the above cause, deft.’s solr. 
signed an undertaking that, in the event of a 
certain witness being produced for examination, 
no attempt should bo made to discover lier place 
of residence, or in any w.iy to molest her. On 
motion to commit the solr. to piison for a breach 
of the above undertaking : — Held : the serving 
such witness while beff)rt! the exanuner with a 
copy of a writ of subpoena to give evidence in 
another cause, amounted to an act of molestation ; 
& the solr. was ordered personally to 
costs of the motion. — Lawford ?». Spicier, Rc A 
Solicitor of the Court (1856), 27 L. T. O. S. 
75 ; 2 Jur. N. S. 564 ; 4 W, R. 497. 

3766. Compromise of action — Undertaking to 
carrying out compromise.]— Leedham v. Baxter, 
No. 3735, ante. 

3767. tfndertaking to withdraw pleas.] — Bur- 
nett V. pRoois, Re An Ati'orney, No. 3747, ante. 

3768. Restraint of Issue of execution — If payment 
of debt accelerated.] — A solr. has authority to 


of ^veat ” — which bad been lodged 
py Kofirlstrar- General ; this under- 
taking the dork signed in the nanio of 
the flnn : — Held : def t«. were personally 
bound by the undertaking & under a 
duty to satisfy the Roglstreir-General’s 
rcqufsltlona as to the caveat. — 


Hawkins V. Gauen, (192G] Argus, L. IL 
109 ; 37 C, L. R. 183; 26 S. R. N. S. W. 
382.— A US. 

0 , .] — An attorney held bound 

by the undertaking of his clerk, 
though he, on the same day, in another 
place, refused to give the same under- 


taking to the agent of the person to 
whom his clerk gave the promise, — 
Young r. Power (1862), 14 Ir. Jur. 
388.— IR. 

d. Verbal undertaking.] — Sheriffs 
recommended to take precise written 
engagements from attorneys when they 
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Sect. 3. — Liability upon undertakings : Subsect. 2, 

A., B., C. D.] 

enter into an undertaking on behalf of his client, 
not to issue a writ of fi. fa. against client’s debtor, 
in consideration of the acceleration of payment 
of the debt. 

A breach of such an imdertaking, by the issue 
of writs against debtor, was held to be contrary 
to good faith, & the solr. was ordered to pay the 
expenses of issuing such writs, & of an application 
to recover them. — Re Commonwealth Land, 
Building, Estate & Auction Co., Ltd., Rx p. 
Hollinqton (1873), 43 L. J. Ch. 99 ; 29 L. T. 
502 ; 22 W. It. 100. 

3769. Undertakings given in court.] — Walter 
V. Brown (1885), 29 Sol. Jo. 435. 

3770. Undertaking to stamp document.] — On 
motions, which wore acceded to by the ct., an 
undertaking was given at the bar by counsel for 
resps., a co., on the instructions ot their solrs., 
that unstannied documents tendered in evidence 
on behalf of resps. should bo duly stamped, which 
undertaking was not full! lied. 

The ct. directed the ordtu made on the motions 
to be drawn up without entering the unstamped 
documents, & made a four-day order on the solrs. 
to produce the documents to the registi'ar duly 
stamped . — Ite Cooj/jardie Goldfields, Ltd., 
Re Cannon, Son & Morten, fl.hOOJ 1 Ch. 475; 
si4b nom. Re Cooi,gardik Ctold Fiei.ds, Rx p. 
Fleming, 09 L. J. Ch. 215 ; 82 L. T. 2.3 ; 48 W. R. 
401 ; 10 T. L. R. 101 ; 44 Sol. Jo. 230 ; previous 
proceedings, (18991 W. N. 128. 

3771. Payment of money into court — Bankruptcy 
of lunatic client — Proof by solicitor.] — Rc Aytoun, 
Ex p. Official Solicitor of Supreme Court 
(1904), 20 T. L, R. 252. 

3772. Undertaking with reference to order of 
court — Not embodied In order.] — Wiltjams v. 
Williams & Partridge, No. 3720, ante. 

B. Undertakings to Enter Appearance. 

3773. Liability for failure to perform under- 
taking.] — If an attorney undertake Uj appear, & 
afterwards will not do it, upon siinimons before 
a judge, he shall be compelled to do it ; for tliat 
an attorney to undertake to appear & not to do it 
after is a contempt of the ct. (per Cur.).— Wigg 
V, Rook (1703), (1 Mod. Rep, SO ; Cas. Pracl. 
K. B. 30 ; 87 E. R. 843. 

3774. .]— \Wiere attorney undertakes to 

appear, the ct. will oblige him to do it in all events. 
— Lorymer V. Hollister (1720), 2 Htra. 093 ; 93 
E. R 788. 

3775. .] — Burnfeild v. James (1732), 2 

Bam. K. B. 232 ; 94 E. R. 469. 

3776. .] — Dewick V. Basiber (1649), Sty. 

208 ; 82 E. R. 051. 

3777. .] — An attorney not entering an 

appearance pursuant to his undertaking by an 
indorsement on the writ, incurs contempt. — 
Williams v. Nash (1735), Lee temp. Hard. 131 ; 
95 E. B. 82. 

3778. .] — An attorney is liable to an attach- 
ment for not entering an appearance for deft., in 
pursuance of his undertaking. — Mould v. Roberts 
(1824), 4 Dow. & Ry. K. B. 719. 

3779. .] — When pltf. is improperly delayed 

in his action in consequence of deft.’s attorney not 
fulfilling his undertaldng to enter an appearance 


in duo time, the ct. will not compel the latter 
give security for the debt & costs conditional on 
pltf.’s obtaining a verdict. 

If there is any remedy it is against the attorney 
on his undertaking (williams, J.). — Morris v. 
James (1838), 6 Dowl. 514 ; 1 Will. Woll. H. 177. 

3780. .] — Where pltf. moved for an attach- 
ment against an attorney for not entering an 
appearance, pursuant to his undertaking ; & it 
appeared that he had not, previous to moving 
the rule, requested the attorney to enter the 
appearance, the ct. discharged tiie rule. — Jacob 
V. Magnay (1842), 12 L. J. Q. B. 93 ; 7 Jur. 320. 

3781. .] — An attorney who undertakes to 

accept process & appear for deft, may be punished 
by attachment for not performing liis undertaking. 
— ^Williams v. Roberts (1850), as reported in 
14 Jur. 399. 

3782. Reasonable time.]— An undertaking 

to appear, given by an attorney, must be enforced 
within a reasonable time ; & therefore a motion, 
made in Michaelmas term, to compel an attorney 
to enter an appearance, pursuant to an under- 
taking given by lum on Mar. 8, is too late. — 
Batjjs V. STRU'ur (1837), 7 L. J. Ex. 7. 

3783. Withdrawal of authority by client.] — 

(1) Whore, with the authority of deft, in an 
action, his solr. accepts service of the writ on 
his behalf & gives a written undertaking, under 
R. S. C., 1883, Ord. 9, r. 1, “ to enter an appearance 
in due course,” that undertaking is unconditional 
& must be performed forthwith, &, at the instanc*; 
of pltf., it can be enforced by attachment of the 
solicitor under R. S. 0., Ord. 12, r. 18. 

Solrs. to deft, in an action accepted, by his 
authority, service of the writ on liis behalf, & at 
the same time gave pltf.’s solr. a written under- 
taking to enter an appearance in due course, but. 
on account of a proposal by deft, for settlement, 
the time for appearance was extended for two 
months. No appearance was ever entered, & no 
step was taken in the action for a further period 
of eighteen months, when pltf. desiring to pro- 
ceed, required deft.’s solrs. to (mter appearance 
pursuant to their undertaking, which tliey declined 
to do. on the ground that their clients, considering 
the action at an end, had directed them not to 
enter appearance. 

Upon an application by pltf., under R. S. C., 
Ord. 12, r. 18, te attach the solrs. for breach of 
their undertaking, the Ct, of Appeal ordered the 
.solrs. to enter appearance forthwith, with liberty 
to pltf. to renew his application in case of their 
default. 

(2) An application by pltf. under R. S. C., 
Ord. 12, r. 18, to enforce by attachment a written 
undertaking by deft.’s solr. to enter an appearance 
to the writ, should be made & intituled, not in 
the action, but in the matter of the solr., by virtue 
of the jurisdiction of the ct. over liis officers. 

(3) A written undertaking by a solr. acting on 
the authority of a deft., to enter an appearance to 
the writ, constitutes a contract on the part of deft, 
by the solr. or Ms agent to enter appearance, & 
differs from an ordinary contract only in that it 
may be enforced against the solr. himself by 
attaclmK'nt at any time witMn six years, provided 
the action continues effective (Farwell, J.). — 
Re Kerly, Son & Verden, [1001] 1 Ch. 407 ; 70 
L. J. Ch. 189 ; 83 L. T. 099 ; 49 W. R. 211 ; 17 
T. L. R. 189; 45 Sol. Jo. 206, C. A. 


mean to hold them liable In cases they 
have nothinK to do with except pro- 
fessionally, though the ot., where tho 
attorney has orally agreed to Indemnify, 
If the agreement Is admitted, will 


enforce it. — He Corbett v. 0'REii.Ly 
(1851), 8 U. C. 11. 130.— CAN. 

e. .] — A parol undertaking 

by deft. 'a attorney to give a plea of 
confession enforced ; the undertaking. 


although a parol one, having been 
repeatedly given, & his refusal to 
comply with It being a breach of faith. 
— Ryan v. Ball (1834), 2 Ir. L. Rec. 
N. 8. 153.— IR. 
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3784. .] — Defts.’ solrs. signed, without 

qualification, a notice, under K. S. C., Ord. 20, 
r. 12, by which they undertook to enter an appear- 
ance & give bail in a sum not exceeding the value 
of ship, cargo, <& freight ; but pltfs. — notwith- 
standing the caveat which on the filing of the 
above notice in the registry had been thereupon 
entered — took out, under K. S. 0., Ord. 29, r. 18, 
a warrant for the arrest of defts.’ vessel in a salvage 
action : — Held : defts.’ solrs., by signing the under- 
taking without qualification, rendered themselves 
personally responsible, & pltfs. might have taken 
a reasonable time to make inquiry whether the 
undertaking was satisfactory ; but as, instead of 
doing so, they had insisted upon the security of 
the ship, pltfs. had failed to show “ good & suffi- 
cient reason ” witliin R. S. C., Ord. 29, r. 18, for 
arresting the vessel, & must, therefore, be con- 
demned in damages & costs. — T he (^rtmdon, 
1_1900] P. 171 ; 69 L. J. P. 102 ; 82 L. T. 660 ; 48 
W. R. 623 ; 16 T. L. li. 403. 

3786. Without authority of client — Breach of 
warranty.] — Where an authority given to an agent 
has without his knowledge, been determined by 
ti»e death or lunacy of tiie principal, <k, subse- 
quently, the agent has, in the belief that he was 
acting in pursuance tliereof, made a contract or 
transacted some business witlx another person, 
representing that, in so doing, he was acting on 
behalf of tlxe principal, tdie agent is liable, as 
having impliedly warranted the exisbmee of the 
authox’ity which he assumed to exercise, to that 
other person , in respect, of damage occasioned to him 
by reason of the non-existence of that authority. 

Solrs. were instructed by a client to conduct his 
defence to an action which was then threat, ened 
& was afti'i'wards commenced against him. Before 
the commencement of the action the eli(*nt became, 
& was certified as being, of unsound mind. In 
ignorance of his unsoundness of mind, & of his 
having been so certified, the solrs. entered an 
appearance for liim in the action, A, delivered a 
defence, to wliich pitf. replied, & other inter- 
locutory proceedings took place in the action. 
Subsequently, the action not then having come to 
trial, pltf.’s solr. was informed that the deft., had 
been certified as being of unsound mind ; an 
application wns made on behalf of pltf. at chambers 
for an order that appearance & all subsc'quent 
proceedings in the action should be struck out , 
& that the solrs. who had assumed to act tor deft, 
should be ordered personally to jiay pltf.’s costs 
of the action uj) to date, on the ground that they 
had so acted without authority. The master made 
an order that the appearance & .subsequent pro- 
ceedings in the action should be struck out, but 
refused to make an order for payment of pltf.’s 
costs by tlie solrs. personally, which refusal was 
on appeal alTirrnod by the judge at chambers. 
Pltf. having appealed to the Ct. of Appeal : — 
Held : (1) the appeal was on a matter of practice 
& procedure within .Tud. Act, 1894 (c. 16), 
therefore, the appeal lay direct to the Ct. of 
Appeal, & not to the Biv. Ct. ; (2) the solrs. who 
had taken on themselves to act for d('ft. in the 
action had theriiby impliedly warranted that they 
had authority to do so, (to therefore wi're liable 
personally to pay pltf.’s costs of the action. — 
Yonqb V. Toynbee, [1910] 1 K. B. 215 ; 79 L. J. 
K. B. 208 ; 102 L. T. 57 ; 26 T. L. R. 211, 0. A. 

Annotations : — As to (3) Reid. Haxby v. Wood Advert islnpf 

Airenoy (1913), 109 L. T. 946. lie WlnffOeldB, [1923] 2 

K. B. 112. As to (2) Apld. Rc Punn, Simmons v. liberal 


Opinion, [19111 1 K. B. 966. Reid. Fom6e v. Gorlita 

[191.5] 1 Oh. 177. Oene^raUv, M6ntd. Edwards v. I’ortor, 

[192.5] A. C. 1. 

3786. .] — The Gertrud (1927), 138 

L. T. 239 ; 44 T. L. R. 1 ; 17 Asp. M. L. C. 343. 

C, Undertakings to put in 

3787. Personal liability of solicitor — Authority 
subsequently withdrawn.] — Where in a collision 
action in rem solrs. for defts. accept service of 
the writ & indorse it with the words “ We accept 
service on behalf of defts., the owners of the A., 
& undertake to put in bail in a sum not exceeding 
the value of the said barque A., “ & in consequence 
of their authority being withdrawn by defts. they 
do not enter an appearance, they do not thereby 
commit a broach of their undertaking so as to 
render themselves liable to attachment , inasmuch 
as they have never expressly undertaken to appear. 
— Thio Anna & Bertha (1891), 64 L. T. 332 ; 7 
Asp. M. L. C. 31. 

3788. .] — The Crtmdon, No. 3781, ante. 

3789. Attempted withdrawal of under- 

taking.] — On Juno 22, 1920, defts.’ solrs. gave 
an undertaking to enter an appearance Sc put in 
bail in respect of a writ in rem claiming damages 
in respect of loss by collision. In consequence 
defts.’ vessel was not airested. On Feb. 17, 
1921, defts.’ solrs. wrote to pltfs.’ solrs. that their 
clients were unable to make arrangements for 
bail, that accordingly the undertaking for bail 
was witJidrawn, & that, as the vessel was 5vithin 
the jurisdiction of the ct., pltfs. could arrest 
lior. Pltfs.’ solrs. arrested the vessel but wrote 
to defts,’ solrs. that they reserved all their clients’ 
rights under the und('rtaking for bail. On Mar. 16, 
1921, the vessel was appraised as being at that 
time of a value of £600. Defts. provided bail 
in that sum & the vessel was rcdcased. On Apr. 12 
pltfs. applied for an order that defts.’ solrs. should 
forthwith provide good & sufficient bail, pursuant 
to their undertaking. It appeared that in June, 
1920, the value of the vessel was much in excess 
of £600, & pltfs. estimated her value at £4,500 : 
— Held: (1) the undertaking to give bail could 
not be withdrawn by substituting the vessel for 
tlie bail ; (2) pltfs. had not waived then’ rights 
under the undertaking by arresting the vessel ; 

& (3) defts.’ solrs. must complete* their under- 
taking by putting in bail to the value of tlie 
vessel as on June 22, 1920. — The Borre, [1921] 
P. 390 ; 91 L. J. P. 1 ; 125 L. T. 670 ; 37 T. R. 
668 ; 65 Bol. Jo. 715 ; 15 Asp. M. L. 0. 334. 

3790. .] — The Gertrui> (1927), 138 

L. T. 239 ; 44 T. J.. R. 1 ; 17 Asp. M. L. (’. 343. 

1). PayYnent of Costs. 

3791. Undertaking to pay costs.] — I vrson v. 
CoNiNGTON, No. 3729, ante. 

3792. —— .] — He Bentley, Ex p. Benti^ey, 
No. 3731, ante. 

3793. — — .] — PJARKE V. Smith (1850), 15 L. T. 
O. 8. 68. 

3794. .] —A., an attorney having been 

employed by a former client of B. in consideration 
of the latter handing him over the papers in the 
cause, wrote as follows : “ Out of any moneys 
which I may receive on this or any other proceed- 
ing on pltf.’s account. I will hand you such balance 
as may remain due of your bill of costs, as settled 
at £9 ” ; — Held : A. was bound to pay B. out of 
the first moneys A. received on account of the 
chent, & not out of the surplus after deducting 
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3791 i. Undertaking to'pay costs.] — Sautori r. Macleod (1897), 22 V. L. R. 498. — AUS. 
3791 il. .] — Re. Fbaokelton r. McQvken, Re A Solicitor, [1910] S. R. Q. 1. — AUS. 
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Sect. 3 . — Liability upon undertakings : Sub-sect. 2, 
D. & E. Sect. 4 : Sub-sects, 1 <&■ 2, A.] 

his own costs. — Thabhatt v. Trevor (1861), 7 
Exch. 101 ; sub nom. Tharrett v. Trevor, Re 
Underwood, 21 L. J. Ex. 69 ; 18 L. T. O. S. 173. 

3795. .] — solr. for deft, in an action gave 

to pltfs.’ solrs. an undertaking in writing expressed 
to be given on behalf of Ids firm, whereby the firm 
agreed to pay to pltfs.’ soIi*s. an agreed sum for 
costs due from deft, to pltfs. : — Held : the ct. 
before which pltfs.’ action was pending would, 
in exercise of its summary jurisdiction, compel 
the solr.’s firm to pay the amount in accordance 
with the undertaking, together with the costs of 
a motion to enforce the undertaking. — lie Wood- 
fin & Wray (1882), 51 L. J. Ch. 427 ; 30 W. R. 
422. 

Annotation : — Refd. Swyny v. Harlaiid, [1894] 1 Q. li. 

707. 

3796. — Re A Soucitor, Ex p. Incor- 
porated Law Society (1002), 40 Sol. Jo. 340, 
D. C. 

3797. Payment of costs upon undertaking to 
repay If appeal successful.] — Wheie an order is 
made for a stay of execution pending appeal, 
appet. isO pay the taxed costs of the successful 
pai-ty to his solr. on his personal undertaking to 
repay them should the appeal be successful, the 
undertaking given by the solr. may bo enforced 
by the ct.. in a suinnuiry manner. — Swyny v. 
Harland, [1894 j 1 Q. B. 707 ; 0.3 L. J. Q. B. 
415 ; 70 L. T. 227 ; 42 W. 14. 297 ; 10 T. L. R. 
276 ; 38 Sol. Jo. 250 ; 9 R. 210, C\ A. 

3798. .] — 4'hrec suits were brouglit to ad- 

minister the estate of an intestate which amounted 
to £200,000. The chief clerk certified five persons 
to be the intestate’s next of kin, two shares 
were sold out. Another p<'rsou then brought an 
action to establish her right as next of kin, & to 
restrain dealings with the remaimng three .shares. 
The cts. of first & second instance decided again.st 
the claim made in this action, the effect being to 
dissolve the injunction, but the Ct. of Appeal 
stayed the drawing up of the order on being 
informed that an appeal would be presented to 
the House of Lords. On an application to the 
Ct. of Appeal to continue the injunction x>ending 
the appeal to the House of Lords : — Held : the 
Ct. of Appeal had jurisdiction to make such an 
order. 

On motion to restrain defts. & theii- solrs. from 
enforcing payment of costs, unless until such 
solrs. should have given their personal undertaking 
to return to pltf.’s solrs, the amount of any sucli 
costs which might be paid in case the appeal to 
the House of Lords proved successful. The Ct, 
of Appeal ordered the usual undertaking to be 
given. — PourNi v. Gray, Stuhla v, Fre(;cia 
(1880), 28 W. R, 300, C. A, 

3799. .] — An order dismissing an action 


with costs directed the money paid into ct. by the 
plaintiff as security to be paid to deft.’s solrs. 
on account of their costa, they undertaking to 
refund if directed by the Ct. of Appeal. The 
schedule to the order directed payment to deft, 
personally. Deft, changed his solrs., & received 
the money out of ct, by virtue of the schedule. 
The appeal was afterwards allowed with costs, 
but no costs of trial on either side ; — Held : the 
solrs. could be ordered upon motion to refund 
the money so received by their late client in pur- 
suance of their undertaking. — Dotesio v, Biss 
(1912), 56 Sol. Jo. 736, 0. A. 

3800. Court cannot compel undertaking.] — 

On appeal, a w'orkman recovered judgment «fc 
costs. The employers applied for a stay, pending 
appeal to the House of Lords, but this was refused, 
& the ct. suggested that some t^rms might bo 
made between the parties. It was then agreed 
to x>ay the workman certain weekly comiiensation 
in any event, pending the further appeal, but 
nothing was said as to costs. War was declared 
before costs were paid, & a stay was obtained 
under the Courts (Emergency Powers) Act, 1914 
(c. 78), on the full amount of taxed costs being 
jiaid into ct. Before these costs wore paid out the 
enijiloyers applied to the Ct. of Apiieal for an 
order that the workman’s solr. should be made 
personally liable for their retmai, in the event of 
the further ax>pea] being successful : — Held : the 
ct. could not imijose sueli terms upon the solr., 
but, under the circumstances, the costs were 
ordered to remain in ct., pending the result of the 
further a]3peal. — Ciiu.TON v. Blaui «fc Co., Ltd. 
(1911), 8 B. W. C. C. 1. 

3801. No liability unless undertaking given 

■ — Decision reversed on appeal.] — A solr. who has 
demanded <fc received x>o^yDient of costs payable 
to his client under an order of ct., with knowledge 
that an appeal against the order was pending, 
cannot on its reversal be tu'dcred personally to 
rox>a> the costs so paid to Iiim where there has been 
no misconduct & no undertaking to repay. — 
Hood Barrs v. Cuossman fc Pr[ciiard, [1897] 
A. C. 3 72 ; 66 L. J. Q. B. 357 ; 76 L. T. 297 ; 45 
W. R. 465 ; 41 Sol. Jo. 347 ; sttb nom. Hood 
Barrs r. Crossman & Prictiard, Hood Barrs 
V. Heriot, 13 T. L. R. 29J, H. L. 

E. UndertaJeings Apart from Litigation, 

3802. Whether undertaking enforced — Payment 
of rent due from client.]-— Burreix v. Jones, No. 
3728, ante. 

3803. — To clear title of estate sold.] — The ct. 

will not exercise its summary jurisdiction to compel 
a vendor’s solr. to perform an undertaking, given 
by him at the sale, to do certain acts for clearing 
the title to the estate. — Peart v. Bdshell (1827), 

2 Sim. 58 ; 57 E. R. 705. 

Annotation rnited MliiinK & Finanoo Cerpn. v. 

Bcclior, I19}0| 2 K. 13. 2!)r,. 


3801 i. Payment of costs vpon under- 
taking to repay if appeal successful — 
No Itahihly unless undertakina given — 
Decision reversed on appeal. } — Bukkf r. 
Beatty & White, [1928] I. B. 91.— IR, 

PART X. SECT. 3, SUB-SECT. 2.— E. 

t. General rule.] — The ct. nill 
not summarily compel u solr. to per- 
form an agrt^ement or undertaking, 
merely because he Is a solr. if it was not 
given by him In bis professional con- 
nection vklth the suit or matter, the 
party to whom It Is given will be left 
to tbis action. — Wiuso.x r. Beatty, 
Jte Donovan & Morphy (1885), 12 
A. R. 252.— CAN. 

g. Whether undertaking enforced — 
Personal undertaking — Client man of 


no means .} — The following nmler- 
taking “ on behalf of our clbuit tl. we 
undertake to have the inrreement 
arranged between us executed by .S., 
or some third i)er3on nccoptablo to you 
& to pay you forthwith tho cosh pay- 
ment of 8300 as arranged. We may 
add that B. was in to sign tho papers 
to-day, but our Mr, K. being engaged 
In ct. did not look over the agreement,*' 
was an undertaking by the solrs. 

E crsonally & not a mere undertaking 
y tho client G., a man of no means. — 
Tie HoLictToas, [1917] 1 W. W. R. 629 ; 
23 B. a R. 442.— CAN. 

h, .]~In an action for 

foreclosure of lutgc. deft, asked for 
sale & tho order ntsi for sale contained 
the following recital : “ W. appearing 


for deft. . . . &. guaranteeing the costs 
of sale.” W. was acting In ills olflolal 
capacity as a solr. In the cause for 
deft. : —field : the guarantee of costs was 
a personal guarantee by deft.’s solrs. — 
Standard Trust Co. v. Szuaohktka 
(Soak.), [1919] 3 W. W. R. 614.— CAN. 

]__PoREs V . Horns Sc 

R 0 .se (1842), 4 Dunl. (Ct. of Sess.) 673 ; 
14 Sc. Jut. 265. — SCOT. 

I. .] — After a seizure under 

a /I. fa., doft.’s attorney undertook, 
witht)ut any authority, to procure tho 
security of a third person for tho 
amount of the execution. Pltf.'s 
attorney received the undertaking 
saying, that if his client would not 
consent, the Instrument should be 
returned. While the goods were under 
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3804. Payment of balance of purchase- 

money.] — An attorney, who on completing a 
purchase, gives an imdertaking to pay over a 
balancG of the purchase-money, cannot be called 
on summarily to perfoim his undertaking . — Ex p. 
Phillips (1838), 1 Will. Woll. & H. 418. 

3806. Payment of costs of abstract — Mort- 

gage.] — Where an undertaking is given in the 
character of attorney, the ct. will compel its 
officer to perform it. Where, therefore, the 
attorney of a mtgor. induced the attorney of a 
mtgee. to give up the title deeds, on his xmder- 
talang to pay the costs of abstract, etc., the ct. 
ordered him to pay the amount, in pursuance of 
his undertaking.— -i2e Gee (1845), 2 Dow. & L. 
91)7 ; 10 Jut. 694. 

AnrwtalioiiH : — Cousd. /iV Fairthorno 3 Dow. & L. 

54 H. Apld. United Mining & Finance Corim. f. Beehci, 
tl'JlOl 2 K. B. 

3806. Payment of debt due from client.] 

A soil*, who guarantees payment of a debt due from 
his client may, on default of payment by the 
client, be ordered by the ct. in a summary way to 
pay the amount himself, without any necessity 
on the part of the creditor to bring an action 
against tlie solr . — Re Pass (1887), 35 VV. K. 410. 

Aiinoiaiioit, • — Apld. Uinled Milling Finance C'orpn. v 
Bochei, liyiOJ 2 IC B. 2<JG. 

3807. Payment of moneys arising under 
settlement.]— A’c F. €., (1888] W. N. 77. 

3808. Delivery up of title deeds — On con- 

veyance.] — Re A S(3idCiTOB (1888), 33 Sol. Jo. 
70. 

Anrifddtion ITiiiti-d Muiiiig be Fiiiuuco Uorpn r. 

Bechcr, lUJlOl 2 K. B. 2S)G. 

3809. Applicant not client of solicitor.] - 

United Mining & Finance Cokpn., Ltd. v. 
Bechek, No. 3721, ante. 


Sect. 4.— LIABILITY FOR COSTS. 

Sub-sect. 1. — In General. 

See, 7IOU', R. 8. U., Urd. 05, r. 11. 

3810. Power of judge to make order— Without 
application from any party.] — The powers given 
by R. 8. C., Ord. 65, r. 11, of disallowing costs 
improperly incurred or rendered fruitless by undue 
delay, are not confined to delay, costs taking 
idace & named after the Orders of 1883 came into 
operation, but extend to all costs incurred in an 
action pending when the Orders came into opera- 
tion which costs had not already been adjudicated 
upon, & these powers may be exercised by tlie judge 
of his own motion without any request from any of 
the parties. 

The rule extends to cases where in the ordinary 
course the costs ai*o paid out of a fund, A is nob 
confined to disallowing costs as between the solr. 
& Ids client who has to pay them. — Brown v . 


Burdett (1887), 37 Ch. D. 207 ; 58 L. T. 571 ; 
38 W. R. 225 ; 4 T. L. R. 165, C. A. 

Annotalion : — CoDsd. Re Scowby, Scowby v. Scowby, [18971 
1 Ch. 741. 

3811. Application of rule — Costs payable out of 
fund In ordinary course.] — Brown v . Burdett, 
No. 3810, ante. 


SuB-.sKcT. 2 . — Procedure to Obtain Order. 

A. In General. 

See R. 8. C., Ord. 65, r. 11. 

3812. When substantive application necessary— 
Misconduct not in character of solicitor.] — If a 
rule for a qw warranto is discharged on a defect in 
the affidavits in support of it, co.st8 may be ad- 
judged to be paid by a deposing party, who from 
the circumstance of his being an attorney, or from 
an affidavit in answer may bo presumed to have 
been cognisant of such defect ; it is otherwise, if 
the rule is discharged on the affidavits in answer. 

When the conduct objected to in an attorney 
has not been done in Ids character of attorney, the 
costs should not be granted against him without a 
special application. — R. v. Greene (1842), 4 
Q. B. 646, 649 ; 2 Gal. <fe Dav. 789 ; 11 L. J. Q. B. 
281 ; O'J. P. 087 ; 6 Jur. 896 ; 111 E. R. 1043 ; 
subsequent proceedings (1813), 12 L. J. Q. B. 239. 

3813. Application by respondent against 

appellant’s solicitor.] — An appeal by a married 
woman having been dismissed with costs, resp. 
asked that applt.’s solr. might be ordered to pay 
t he costs personally ; — Held : if the ct. had 
jurisdiction to make the order it must be on a 
substantive application. — Tatum v. Tatum (1886), 
2 T. L. K. 423, C. A. 

3814. What is good service of petition — Leaving 
copy at solicitor’s office.] — The ct. refused to make 
an order, that service of a petition against an 
attorney, for an order to iDay certain costs for 
which he had been declared liable, by leaving a copy 
at his chambers, should be deemed good service. — 
Re Sandys (1833), 3 Deac. «fc Ch. 34. 

3815. Necessity for notice to solicitor.] — An 
order upon an attorney of one of the parties to 
pay the costs inemred in proceedings m a cause, lie 
not being a party applying to the ct., is bad, if the 
attorney had no notice in the summons that he 
would be called upon to pay such costs. — Rouen 
V. Alberty (1863), 3 New* Rep. 137 ; 33 L. J. Q. B. 
127 ; 12 W. R. 136 ; sub nom. Rouen v. Alberti, 
Ex p. Wood, 9 L. T. 120. 

3816. .] — (1) The ct. will not order the 

costs of procoedmgs to be paid personally by the 
solr. conducting them, on account of any mis- 
conduct unconnected with those proceedings, or 
upon an application not giving him proper notice 
of tlie charges against him. 

G., solrs., having been requested by F., another 
solr., on belialf of a client for whom tliey had 


BCiziu'o, he was informod that the iorins 
could not bo coinpUod with. No 
further proceeding having been had 
to a sale, the ct. refused to grant an 
attachment for uouporfomiunce of the 
undertaking. — Wilson v. Q’Nkill 
(1833), Hayes & Jo. 184.— IR. 

m. . ] — Sanblc : deft, ’s at- 

torney having given a I^•rltten under- 
taking, to pay to pltf., whatever the 
deficit might be, on a sale of the mtged. 
premlBOB, under the decree In a fore- 
closure suit, will be compelled to per- 
form it, notwithstanding the death of 
his client. — B ailky v . Danikll (1834), 
Hayes & Jo. 686.— IR. 

n. Reffistration of title.] — A 

solr. acting for the vendor gave an 
undertaking, signed by him, to a piir- 

J. — VOL. XLII. 


chaser of laud, already regiHtercd in 
accordance with Local Ucgletratiou of 
Title (Ireland) Act, 1891, that, in con- 
sideration of the purchaser paying the 
balonoo of the purohnse-mouey to him, 
he would have all the incumbrances 
affecting the property ellectu^y 
released & would nond over the original 
dociimonts creating the ohargos & also 
the doed.s of relcaae duly registered. 
The soli', declined to register the 
releases, on the grounds that it was 
contrary to the Act, & was uselosa & 
unnecessary : — Held : the solr. was 
bound to comply with his undertaking 
as to registration. — Re A Solicitou 
(1918), 63 I. L. T. 61.— IR. 

PART X. SECT. 4, SUB-SECT. 1. 

o. General rule.] — An attorney will 


not 1)0 ordered to pay costs due by 
his client to the opposite party, unless 
he has positively engaged to do so. — 
Boss tJ. Caller (1847), 3 U. O. U. 180. 
—CAN. 

p. Defendant's attorney settling with 
jihiintiff — After wrU, of fieri facias put 
in sheriff’s hand for costs by plaintive 
atlomey,] — Whore deft., an attorney, 
settled with pltf. after a ft. fa. had been 
put in the snerifl’s hands, which deft, 
must have known pltf.’s attorney had 
issiiod almost wholly for oosts, the ct. 
ordered pltf.’s attorney’s costs included 
in the execution to be referred for 
taxation, & deft, to pay the sum to 
pltf.’s attorney, with the costs of the 
appUoatiou. — Gmaasr. Meyers (1850). 
0 V. C. R. 532.— CAN. 


Z 
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Sect, 4 . — Liability for coete: Sub-sect. 2, A.^ li. d: 
C.; sub-sect, 8, A. (a) & (6).] 

hitherto acted, to deliver up all deeds belonging 
to the client on tlie usual t eiins, sent the deeds to 
a relative of the client wlio held a power of attorney 
from him, with the bill of costs, the amount of 
which they retained out of moneys in their hands 
belonging lo the client, & they then informed P. 
that they had no deeds in their possession, & no 
bill of costs against the client. An order of course 
was then taken out by P., on belialf of the client, 
for taxation & delivery up of deeds papers, but 
it was not complied wit h, & a writ of attachment 
was issued against G. On a motion to set aside the 
attachment with costs to be paid by P. person- 
ally ; — Held : in t he circumstances of the case, G. 
were not justified in i-efusing to deliver up the 
papers, or to give in their bill for taxation ; (2) it 
was no ground of objection to the attachment, that 
in consequence of the indorsement required by 
Consolidat'Cd Order 33, r. 10, being omitted in the 
order fust served on C., it had been served a second 
time in x^roper form more than fourteen days 
afterwards. — Re Gregg, Re Prance (1869), L. It. 
9 Eq. 137 ; 39 L. J. Ch. 107 ; 23 L. T. 231 ; 34 
J. P. 278 ; 18 W. R. 589. 

Annoiation ; — Ccncrally, Reid. Northumberland v. Todd 
(18781, 26 \V. H. 350. 

3817. Notice of motion — When service on agent 
allowed.] — The ct. will under special cii cumstances 
allow a rule calling on an a( (orncy to pay costs to 
be served on his agent. — Burrell v. Seaton 
(1837), 5 Dowl. 681 ; Will. Woll. & Dav. 395. 

3818. When order made to Indemnify client — 
Necessity for payment by client— Before application 
made.] — Pltf. who ha.s been made liable to the 
costs of the day by the negligence of Ids attorney, 
cannot compel the attorney to pay him those costs 
vmless he, xiltf., has first i^aid them to deft. — 
JiAYToN V. Wood (1830), 3 Jur. 121. 

R. TT7<o May Apply. 

3819. Either party.] — If an attorney commence 
an action in Die name of a plti. from whom he has 
no retainer nor authority, the proceedings may be 
stayed on ai)plication to the ct. by either party, & 
the attorney is liable to the costs of both. — 
Hubbart v'. Phillips (1845), 2 Dow. & L. 707 ; 
13 M. & W. 702 ; 1 New Pract. (Jas. 232 ; 14 
L. J. Ex. 103 ; 153 E. K. 294, Ex. Cli. 

Annotations • — ^Refd. llavloy v. Buoklaiid (1847), 1 Exoh. 1 ; 

Hcvuokle r. HnwDl (187.1), L. 1{ 8 Q. R. 398 ; Ynngo 
V. Toviibee, [1910) 1 K. 13. 215. Mentd. Duckett v. Dover 
(1877), 25 VV, 11. 554 ; Jtc Mathews, Uatea v. Mooney 
(1905), 74 L. J. Ch. 656. 

3820. Adverse party.] — W'here an action Is 
brought in the name of a i)orson as jdtf. without 
his authority & ho subsequently repudiates the 
action, dofts. on apxdication in the action may 
obtain an order for payment of their costs by the 
solrs. who issued the writ. So hold in a case 
whei(i an infant was joined as co-xdtf. by solrs. on 
the assunifition that he was of full age. — Geilingeb 
V. Gibbb, L1897] 1 ('h. 470 ; 80 L. J. Ch. 230 ; 78 
lo T. Ill; 45 W. K. 315 ; 41 Sol. .To. 243. 

Annnfahoti • — Refd. Adams r London Motor RuJlders, 

[1921) 1 K. B. 195. 

C. Time for Application. 

3821. Effect of delay In application.] — The 

names of ptjrsons made pltfs. in a bill wdthout their 


authority, ordered to be struck out with costs to 
be paid by the solr., their application, after they 
were apprised of the fact, having been made 
without delay. Scrnble : where persons who have 
been made pltfs. without their consent, have after 
the fact has come to their knowledge acquiesced 
for a considerable period, their names will not, on 
their api^lication be struck out of the bill. — 
Wilson v. Wilson (1820), 1 Jac. & W. 457 ; 37 
B. R. 442, L. C. 

Annotatioyis : — Refd. Malius v. Greenway, lie Kirk (1847), 

2 New Pract. Cas. 487 ; Norton v. Cooper, lie Manby & 

Hawksford, Kjt p. Blttlefiton (1866), 3 Sin. & G. 375. 

3822. Adverse party agreeing to withdrawal 

of juror.] — Where deft, has consented to with- 
draw a juror he cannot afterw^ards apply to the 
ct. to make pltf.’s attorney pay his costs, on the 
ground that the action was brought without the 
ijonsent or authority of pltf. — Hammond v. 
Thorpe (1834), 1 Cr. M. & R. 64 ; 4 Tyr. 838 ; 3 
L. J. Ex. 358 ; 149 E. R. 995. 

Sub-sect. 3.— Grounds for Making Order. 

A. Acihig tvithout Authority. 

(a) In General. 

3823. General rule.] — Ux>on a revocation by a 
client of the authority under whicli his solr. acted, 
the solr. is not x^ermitted to take any further 
steii, even in an interlocutory proceeding already 
commenced ; <k lie will be answerable for the costs 
of any such subsequent stex), as well as for the 
costs of a motion on the x>R'r'l^ of the client to 
restrain the soli', from y^roceeding, — Freeman v. 
Fairlie (1838), 8 L. .1. Ch. 44. 

3824. — .] - Re Savage, No. 3887, post. 

3825. Onus of proof of authority — On solicitor.] 
-- >Maries r. Maries, No. 3837, jwsf. 

3826. Consenting to final reference.] —Solrs. as- 
senting to interior ut cries may bind but not to final 
reference. — C oj.wel ('iiiLU (]8(>0), 1 Cas. in Ch. 
88 ; 1 Rep. Ch. 195 : 22 E. R. 707 ; sub nom. Coll- 
w'ELL V. Child, Freem, Ch. 151. 

Annotation; — Meatd. Ilblcr. Petit (1679), Froom. Ch. 133. 

3827. Consenting to supersedeas— In absence of 
client.]— If a solr., in the ab.sence of his principal, 
undertake to consent to a supersedeas, the ct. will, 
in the event of the x>etition for a supersedeas being 
dismissed, make the solr. pay the costs . — Re 
Munk, Ex p. Munk (1838), 8 L. J. Bey. 9, 

3828. Consenting to judgment.] — One imrtnor 
has no implied authority to consent to an order for 
a judgment in an action against himself & his co- 
paiiner. Though the ct. will, in general, wiiere 
deft, is lU'ojudiced by Die, act of an attorney in 
acting for him without, .autliorily leave him to his 
remedy against the attorney, if solvent ; that rule 
does not ayiyily, uhere cleft, is in cust/ody by reason 
of the unauthorised act, or where pltf. or his 
attorney is yiaity to tlio wrong. — H amiuDGE r. 
De ja t’RoifEE (1818), 3 C. B. 742 ; 4 Dow, & L. 
486 ; 1 New Bract. tVs. 512 ; 18 L. .T. C. P. 86 ; 

8 L. T. O. 8. 183 ; 10 Jur. 1098 ; 138 E. 11. 297. 

3829. Consenting to settlement.] — Female pltf. 
consulted a counsel residing in the country upon 
the subject of her rights for seduction & breach 
of x>i’omise of mai riage against deft. The counsel 
himself, then wrote to him, but as terms could not 
be effected the counsel recommended her to an 
attorney to bring the actions, & what was required 


PART X. SECT. 4, SUB-SECT. 2.~B. 

Q, Sheriff.] — The Bhcrifl can, by 
Buniuiary application to the call 
on the attorney in the cauHe to pay 
fees & expenseH of execution.- lie 
MtTcuKLT., kx p This Shkiucp (1889), 
10 N S. W. L. l; (Low) 111. AUS. 


PART X. SECT. 4, SUB-SECT. 3.— 
A. (a). 

r. Bond executed on verbal avtho- 
ritu .) — The ot. refused an order to an 
attorney to jiay the coats of a suit 
on a bond to flie llniltH, whore ho had 


siKUod the name of one of the obUjcors 
executed the bond on bis behalf on 
a mere parol authority. — I jEONARD r. 
Glkndknnan (1830), Dra. 244. — CAiN. 

t. Coniinuiny proceedings — After 
remeaiion of autfiorUy .] — Taau.ok r. 
Wool. (1892). 14 T’. IL 4 19. CAN. 
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to be done by an attorney was done in his office by 
his clerks. Pltf. never spoke to the attorney him- 
self. At the assizes where the causes were ready 
for trial female pltf. & her mother, in a conversa- 
tion upon terms of settlement, told the managing 
clerk to settle on the best terms he could, the 
counsel who had sent her to the attorney was her 
junior counsel in the case. Terms of settlement 
were come to in ct., when he was present, & these 
terms indorsed on the briefs of the leading coimsel 
for pltfs. & deft. Afterwards she refused to be 
bound thereby ; & repudiated the terms come to, 
saying she had not authorised them : — Held : there 
must be a new trial under the circumstances, her 
attorney to pay the costs, «& of the rule for it. 
If she authorised the terms, then she would pay 
those costs. If she did not, they would properly 
fall upon her then attorney. — Brooks v. Cox 
(1858), 30 L. T. O. S. 288 ; 6 W. R. 287. 

3830. Causing arrest.] — An arrest having been 
made by a person named in the warrant, who did 
it at the request of the attorney, the ct. discharged 
the paii/y out of custody, & ordered the attorney 
to pay the costs. — ^Bradbury v. Hunter (1824), 
2 L. .1. O. S. K. B. 79. 


3831. Continuing proceedings — After revocation 
of authority — Appointment of receiver of lunatic.] — 

B. having become of unsound mind, his family 
applied to S., his agent, to render accounts. S. 
consulted his solrs. M. & P., who in Aug. 1871, 
filed a bill in the name of B. by a next friend, who 
was a stranger to the family, against S. for an 
account. A receiver was appointed, & in Dec 
1871, without notice to the family, the cause was 
heard as a short cause, & a decree made directing 
accounts Sc inquiries. In Mar. 1872, B. W'as 
found lunatic, of which M. <fc P. liad full notice. 
On June 8, 1872, the chief clerk made his cortill- 
cate, & on June 29, 1872, the cause was heard on 
further consideration, & an order made directing 
the costs of both parties, as between solr. Sc client 
to be paid out of the moneys in the hands of the 
receiver. In the accounts of the receiver as passed 
were also included considerable sums for his 
poundage Sc for the employment of ,an accountant 
to investigate the books. Some time after the 
order on further consideration a committee was 
appointed in the lunacy. On petition by the 
lunatic & his committee : — Held : all the proceed- 
ings in the suit after the appointment of a receiver 
were unauthorised and improper, & all proceedings 
after the finding on the inquisition were irregular 
Sc void, & M. & P. must make good to the lunatic’s 
estate the sums paid to the accountant, & the sums 
paid to themselves & deft.’s soli-s. for costs, less 
the costa up to the appointment of the receiver, & 
must pay the costs of the petition, both before the 
Vice-Chancellor & the Ct.. of Appeal, as between 
solr. & client. — Beall v. Smith 0^13), 9 Ch. App. 
85 ; 43 L. J. Ch. 245 ; 29 L. T. 625 ; 38 J, P. 72 : 
22 W.R. 121,L. JJ. 

j49^faitons : — Di*td. /ie Armstremgr, flSflOJ f CIj. 5.30. 
Reid. Howoll v. Lewie (1891), 61 L. J. Ch. 89. Mentd. 
Halfhlde v. Kobinsou (1874), 30 L. T. 210; Jones r. 
Lloyd (1874), L. R. 18 Eq, 265 ; Porter r. Porter (1888), 
37 Ch. D. 420 ; Famham v. Mllward, [1895] 2 Ch. 730 ; 
Dldlakolm v. London & Westminster Bank, fl900] 2 Oh. 
16 ; New York Security & Trust Co. v. Keysor, [1901] 1 
Ch. 660. 


3832. Applying for “ usual order for costs In 
divorce proceedings.] — The ct. probably has juris- 
diction to make an order as to costs even after 
decree absolute, but in the circumstances, no 
application having been made at the trial, as until 
nearly twelve months afterwards, for the “ usual 
order,” the decree having meanwhile been made 
absolute ; & the co-resp. being out of the juris- 
diction, declined to review the decree nisi. — 
Beeton V, Beeton Sc Robertson, fl921] P. 417 ; 
90 L. J. P. 361 ; 126 L. T. 114 ; 37 T. L. R. 902. 

3833. Discontinuing proceedings.] — Patent 
Wood Keg Syndicate, Ltd. v. Pearse (1900), 
50 Sol. Jo. 650. 

(b) Instituting Proceedings. 

3834. Whether solicitor ordered to pay costs.] — 

Order to dismiss a bill, with costs to be paid by 
pltf.’s solr., the bill having been filed without 
special authority from pltf. A solr. may, in the 
exercise of the general authority given him by his 
client, defend a suit, but cannot institute one with- 
out a special authority for the purpose. — ^W right 

V. Castle (1817), 3 Mer. 12 ; 36 E. R. 5, L. C. 

Aniwtaixon .* — Apld. Norton v. Cooper, lie Manby, Ex p. 

Blttfeston (1856), 3 Sm. & G. 375. 

3835. .] — Where on a motion for judgment 

as in case of a nonsuit, it appeared that the action 
was commenced & carried on in pltf.’s name with- 
out his authority or knowledge ; Sc that the 
attorney could not be found fl ft er diligent inquiry : 
— Held : this was no answer to the motion, & 
pltf.’s only remedy was against the attorney : but 
the ct., under the circumstances, enlarged the rule 
to give pltf. time to find the attorney, A granted a 
rule to show cause why the attorney should not 
pay deft.’s costs. — ^M udry v. Newman (1834), 
1 ('r. M. & R. 402 ; 4 Tyr. 1023 ; 3 L. J Ex. 350; 
149 E. R. 1136 ; s^ib nom. Muday v. Nev\T) 1 AN, 2 
Dowl. 095. 

Annotrdxxnis : — Consd. Romohlfi r. Howoll (1873). L. R. 6 

Q. B. 398. Retd. Tho Bellcairn (1886), 54 L. T. 544. 

3836. '.] — A solr. taking a proceeding in a 

suit in tho name of a person, without his authority, 
is personally liable to pay the costs, charges, Sc 
expenses occasioned to the other parties thereby, 
and such a proceeding having taken place in the 
nuister’.s olllco, the ct., on the petition of the parties 
injured, ordered the costs, etc., to be taxed & paid 
by the solr. — M alins v. Greenw'AY (1847), 10 
Bcav. 564 ; 17 L. J. Ch. 26 ; 10 L. T. (). S. 242 ; 
12 Jur. 66 ; 50 E. R. 699 ; svb nom. Malins r. 
Greenway, Re Kirk, 2 New Pract. Cas. 487 ; 
affd. (1818). 17 L. J. Ch. 331 ; 1 1 L. T, O. S. 449, L. C. 

3837. .] — Tho onus of showing authority to 

institute proceedings or subsequent acquiescence 
lies upon the solr. ; & if lie fails to do so, a party 
who has been made a pltf. is entitled to hav^o his 
name struck out, Sc to have tho costs paid by the 
solr., even although the evidence may be con- 
flicting. — M aries v. Maries (1853), 2 Eq. Rep. 
361 ; 23 L. J. Ch. 154; 22 L. T. O. 8. 184; 2 

W. R. 635. 

3838. Where client absent.] — The solr. to 

pay the costs wlicre the party absents himself. — 
Digardine r. Swift (1666), 1 Cas. in Ch. 71 ; 22 
E, B. 700, L. C. 


PART X. SECT. 4. SUB-SECT. 3.— 
A. (b). 

M34I. Whether aolicUor ordered to picg 
COOTS, l — Where an attorney commonoed 
an action of tort on behalf of a supRosed 
nusband & wife, upon InstructiouH from 
the wife, without aaoertalnlng whether 
the husband authorised such proooed- 
mgs the ot. on summons by the male 
piu. who had authorised or been 


cognisant of snob proceedings, struck 
out his name from the wilt & all sub- 
Bcquent proceedings, & ordered pltf.V 
attorney to pay the costs of such pltf., 
a« between attorney & client : & also 
ordered pltf.’s attorney to pay deft.’s 
costs as between party & party. — Hill 
V. Pow'KR (1880), 6 V. L. R. (L.) 109.— 
AUS. 

383411. .] — Deft., after a verdict 


against him, placed in bis attorney’s 
hands £22, to be applied In part 
payment of the Judgment ; the attor- 
ney retained the money, & made an 
application to review the taxation of 
costs, which W 818 refused with costs, 
because deft, had In the meantime 
paid the amount of debt, 8c costs to the 
sheriff. The ct. ordered the attorney 
to repay deft, the £22, but refused 
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Sect. 4 . — Liability for coats: Siib-aect. 3, A. (b) 
(c).] 

3839. Authority given by third person.] — 

Bill filed by a solr. on instructions furnished by the 
brother-in-law of pltf., without any communica- 
tion with pltf. himself, being dismissed with costs ; 
the solr. ordered to pay the costs, it appearing that 
pltf. had absconded before the bill was filed. — 
Hall v. Bennett (1824), 2 Sim. & St. 78 ; 67 
E. R. 275. 

Anmtatian : — Consd. Miilins r. Gz-eemvay (1848), 17 It. J. 

Ch. 331. 

3840. — An action was commenced 

in the name of a married woman by her next 
friend against her husband & the trustee of a 
separate deed to enforce payment of an annuity 
under the deed. Defts. moved that the action 
might be dismissed or that the next friend might 
be ordered to give security for costs. This was 
supported by an affidavit of the husband that he 
believed that his wife had given no authority to 
commence the action. The liusband’s solrs. 
joined in the affidavit & deposed the facts that the 
next friend w'as not a householder, & had no visible 
means of paying the costs. The next friend 
replied by affidavit that he had sufficient means 
to pay any costs that he might be ordered to pay, 
but said nothing as to his having authority from 
the married woman to commence the action, & 
did not produce any authority : — Held : the 
action must be dismissed with costs, to be paid by 
the solrs. of the next friend, as he, when challenged 
to show his authority to commence the action did 
not show any. — Schjott v. Schjott (1881), 19 
Ch. D. 94 ; 61 L. J. Ch. 368 ; 45 L. T. 333 ; 30 
W. 11. 329, C. A. 

3844. .] — Yeatman V . Snow (1888), 

4 T. L. R. 748. 

3842. .] — CUTBUSH 1’. Cutbush (1893), 

37 Sol. Jo. 085. 

3843. Acting on forged power of attorney.] — 

An attorney who takes proceedings on the faith 
of a retainer derived through a power of attorney, 
which turns out to be forged, proceeds at his peril, 
A is liable to pay costs to a party who is affected 
by such proceeding. — Doe d. Davies v. Eyton 
(1832), 3 B. & Ad. 785 ; 1 L. J. K. B. 253 ; 110 
E. R. 287. 

Annotations • — Dutd. Miidry v. Nt'wuian (1834), 1 Cr. 

M. & R, 402. Refd. Collins r. Johnson (ISOfl), 16 C. B. 

588 

3844. Naming next friend to infant — As co- 

plaintilT.] — Where a solr. makes use of the name of 
a person as the next friend of an infant co-pltf., 
without authority expressed or implied, & no 
acquiescence is shown, on the part of the next 
friend, in the use of his name, the solr. will be 
ordered to pay to the next friend the costs of the 
suit, including the costs of the motion to strike out 
the name of the next friend from the bill, A to pay 
also to the several defts. their costs of the applica- 
tion. — Ward v. Ward (1843), 6 Beav. 251 ; 12 
L. J. Ch. 332 ; 49 E. R. 822. 


3845 . ^ 'The mother of an infant 
employed a solr. to prosecute a suit on behalf of 
the infant. The person first named as next friend 
in the cause died ; the mother subsequently dis- 
charged the solr., A after such discharge he 
amended the bill, A named a new next friend with- 
out the mother’s sanction. The ct. ordered that, 
on payment by the mother to the next friend of the 
costs incurred by him in the suit, the next friend 
should bo removed A another appointed, A that 
the solr. should pay the costs of the application 
A of the new appointment. — Lander v. Ingersoll 
(1845), 4 Hare, 696 ; 5 L. T. O. S. 304 ; 67 E. R. 
780. 

Annotation — Refd. Woolf v. Pemberton (1877), 6 (Th. D. 

19 . 

3846. Action brought in name of company 

— With authority of one director only.] — A bill 

had been filed by one of the directors of an incorpo- 
rated CO., in the name of the co., praying an injunc- 
tion against the other alleged directors of the co., 
to restrain them from allotting or pretending to 
allot any shares from affixing their present seal, or 
otherwise acting or pretending to act in the name 
of the directors of the co. On motion to take this 
bill off the file, on the groimd that the solr. had not 
the authority of the co., it appearing that one 
director alone had authorised such bill to be filed, 
without the consent of the other directors : — 
Held : such bill should be taken off the file, A the 
costs of the application A of the suit should be 
paid by the solr. filing such bill. — Fergus Naviga- 
tion A Embankment Co. v. Kingd(jn (1861), 4 
L. T. 262. 

3847. .] — Deft. A 0. were the 

sole directors of A holders of an equal number of 
shares in pltf. co. O. alleged that deft, as a 
director was doing something which was injuiious 
to the CO., A thereupon an action was brought 
against him in the name of the co., at the instance 
of O., asking lor his removal from the office of 
director, A in the alternative fi^r an injimetion 
restraining him from dealing with or so conducting 
the co.’s business as to injure or jeopardise its 
goodwill. Tliere had been no ri'solution of the 
co. or directors authorising the bringing of the 
action, A from the constitution of tlie board it 
was known that no authority could be obtained : — 
Held : the name of the co. should be struck out 
as pltfs., A the action should be stayed, A, further, 
the pltfs.’ sobs, should be ordeind to pay the costs 
of the action. — West End Hotels Syndicate, 
Ltd. V. Bayer (1912), 29 T. L. R. 92. 

3848. Directors not properly ap- 

pointed.] — The declaration of a chairman of the 
election of directors of a co. is primd facie evidence 
of the validity of such election. In a case of fraud, 
however, the ct. would grant relief to the candidates 
against whom the declaration was made. But, 
until the declaration is s(‘t aside, such candidates 
have no authority to act as directors, A when they 
caused a bill to be filed in the name of the co. it 
was taken off the file, with costs to be paid by the 


to compel him to pay the costs of 
(lismihslug the motion for review of 
taxation, not being satlsliod deft, had 
instructed him not to take such pro- 
ceedings — B etps V. Chapman (1852), 
2 AJi. 450.— CAN. 

3834 iii. Where an attorney 

had used pltf.’s name without his 
consent, he was ordered to repay pltf. 
the costs whit h he had paid to deft, on 
failure of the suit — Hknokrson v. 
McT^Luiox (185.5), 12 U. C. ii. 288.— 
CAN. 

3834 iv. .] — An action, brought 

by Bolrs. in pltf.’s name, was 


with costs, A judgment entered against 
pltf. The solrs. had acted without any 
written retainer from pltf., or any 
InstnictJons from her personally, 
relying on instructions received from 
pltf.’s husband, which she poedtivelj" 
denied ever having given, & also on 
letters written to her, the sending of 
wldch was not strictly proved, A which 
she denied ever havmg received : — 
On a motion made therefor by pltf., 
tho judgment A all subsequent pro- 
ceedings were set aside, A tlio solr. 
ordered to pay pltf.’s costs os between 
solr. A client, A deft.'s costs as between 
party A party. — Soribner v. Parcellb 


(1890), 20 O. B. 554.— CAN. 

3834 V. .] — IllLUEBRAND V. 

Franck (Sask.), [1922J 3 W. W. II. 
755 ; 70 D. L. It. 538.— CAN. 

8834 vi. .] — Carroli, v. Kyan 

(1828), 2 Ir. L. Roc. Ist. scr. 370.— IR. 

3834 vli. .] — An attorney who 

makes a person, even a formal pltf. 
without his express current. Is himself 
liable for tho costs Incurred by such 
pltf. — Peed v. Cu.ssen (1830), llayos, 
66.— IR. 

3834 viii. — A solr. who insti- 
tutes imsuooessful proceedings with- 
out authority is not protected from 
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solr. who filed it. — W andsworth & Putney Gas 
Light & Coke Co. v. Wright (1870), 22 L. T. 404 ; 
18 W. B. 728. 

Annotations: — Held. Duckett v. Gover (1877), 25 W. E. 

554. Mentd. Harben v. Phillips (1883), 23 Ch. D. 14. 

3849. .] — Motion by delta. 

claiming to be duly elected directors of & in the 
name of pltf. co., asking that all proceedings in the 
action might be stayed on the ground that they 
had been instituted without the authority of the 
CO., & that the solrs. by whom the writ was issued 
might be ordered to pay the costs of the action & 
of that application. The co. was formed m 1800, 
under Table A. of Companies Act, 1862 (c. 89). 
No appointment of directors was made, nor did 
the suoscribers of the memorandum of association 
act as directors. Seven gentlemen, however, 
constituted themselves directors, & proceeded to 
act as such. Disputes subsequently arose which 
resulted in the present action. Pending the 
disputes the secretary of the co. convened a meeting 
of the subscribers to the memorandum of assocn. for 
the purpose of (inter alia) appointing directors. 
Ton out of the twelve subscribers attended, but 
two protested, & withdrew. The remaining eight 
appointed defts. as directors. The persons who 
had originally constituted themselves directors 
also made an effoi't to get themselves duly ap- 
pointed by a document intended to be signed by 
all the subscribers to the memorandum. It was, 
however, in fact signed by seven only : — Held : 
the self-constituted directors had never been 
properly appointed. Article 62 of Table A. only 
applied to continue in oCflce directors who bad been 
properly appointed in the fu’st iastance, & would 
not apply either to de facto directors or to sub- 
scribers of the memorandum of assocn. The 
subscribers to the memorandiun wore entrusted 
with the power of appointing directors, & they 
exercised it by appointing defts. TJio motion 
must th(‘refore succeed, & the solrs. must be ordered 
to pay the costs personally. — .John Morley 
Building Co. v . Barras, [1891] 2 Ch. 386; 60 
L. .1. Ch. 496 ; 64 L. T. 856 ; 39 W. R. 619. 

3850. Solicitor unaware that authority 

invalidated — Effect of notice from opposite party.] — 
The rule that proceedings taken by a solr. without 
proper authority will be annulled with costs, to 
be paid by the solr., does not apply unless the solr. 
was aware of the circumstances which invalidated 
his authority ; & notice from the other side is not 
sufficient to fix him with knowledge, if he had good 
reason to suppose that the facts stated in the 
notice w'ere not true. — T homas v . Finlayson 
(1870), 19 W. B. 255. 

3851. Commencing action against company 

— Without giving indemnity.] — An order was made 
on the application of R., in a winding-up, directing 
that ho should receive his costs of the application 
out of the assets. H. & co. were his solrs. in this 
application, but had no other connection with the 
CO. or its affairs. The costs were not paid, & R. 
became bkpt. Subsequently the Vice-Chancellor 
made an order, on the application of H. & co., that 
they should be at liberty, on giving such indemnity 
as the judge should direct, to institute such pro- 
ceedings as they might be advised against tire 
former directors & promoters, to recover certain 
sums from them, appets. undertaking to pay into 
the bank to the credit of the liquidators whatever 
was recovered, & also to abide by any order the 


ct. or judge might make as to the costs of such 
proceedings. H. & co. thereupon commenced 
Ihb action in the name of the co., against the 
former directors & promoters, without having 
taken any steps to have the indemnity fixed by the 
judge. Defts. moved that all further proceedings 
might be stayed, or the suit & all proceedings 
under it set aside, on the ground that the action 
had been commenced without proper authority. 
This application was refused by the Vice-Chancellor, 
who expressed his opinion that the undertaking of 
H. & Co., contained in the order, was a suflicient 
indemnity : — Held : (1) as II. & co. were strangers 
to the co., being neither creditors nor contri- 
butories, & having no charge on the assets, there 
was no jurisdiction to give thorn leave to sue in the 
name of the co. ; (2) if there had been jurisdiction 
to make such an order, the action would stUl have 
been commenced without authority, the condition 
recedent of H. & co. giving indemnity not having 
een complied with, therefore, the action must be 
dismissed, as having been instituted without 
authority, & H. «fc co. must pay the costs of all 
parties,- including the official liquidators ; the cost s 
of the CO. being taxed as between solr. & client, & 
the other costs as between party & party. — C ape 
Breton Co. v. Fenn (1881), 17 Ch. D. 198 ; 50 
L. J. Ch. 321 ; 44 L. T. 445 ; 29 W. R. 386, C. A. 

Annotations . —As to (2) Apid. Fricker v. Van Grutten, 
{18'JG) 2 Ch. Gli). Refd. Gelllngrer r. Gihbs, [1897] 1 Ch. 
479 : AflamH v. London Improved Motor Coach Bmlders, 
[1921] 1 K. H. 495. Uenerallu, Mentd. lie Dronfielil 
Sllkbtouo Coul Co. (No. 2) (1883), 23 Ch. D. 611 ; lie 
London Motallurgical Co., [1895] 1 Ch. 758. 

(c) Defending Proceedings. 

3852. Whether solicitor ordered to pay costs.] — 
C. & D. were trustees of a will, under wliich the 
funds became divisible on the deatli of the tenant 
for life in June, 1890. The greater part of the 
trust funds were distributed during the autumn of 
1890. D. died in Dec. 1890, & (11. was left solo 
surviving trustee. The trust funds then consisted 
of £3,000 invested on mtge. & a small amount of 
railway shares. The llrm of B. & G. of which G. 
was the sole surviving member, had always acted 
for the trustees. Notice had been given to pay 
off the mtge., & C. repeatedly wrote to G., who 
also acted for the mtgor., asking when the mtg('. 
money would be paid. G. answered with plausible 
excuse that the mtgor. was seUing other property 
to pay off the mtge., & delays had arisen in com- 
pletion. On Oct. 23, 1891, some of the bene- 
ficiaries under the will, who had been constantly 
applying to G. as C.’s solr., for accounts, took out 
an originating summons again.st C. for an account. 
G. entered an appearance for C. without authority 
& without any communication with (J. C. having 
discovered this, moved to set aside the appearance 
& all subsequent proceedings. G. had meanwhile 
absconded, «fc it was found that he had received 
& retained the mtge. money : — Held : the fact 
that G. had acted as solr. for 0. in all matters 
connected with the trust did not authorise him to 
enter an appearance for him as deft., & the 
appearance must be set aside with costs to be paid 
by G. — Re Gray, Gray v. Coles (1891), 65 L. T. 
743. 

Annotation : — Beld. Dillon v, Dillon & ChamberlaJno (1020), 
3G T. L. K. 250. 

3853. Where authority revoked — By lunacy 

of client.] — Y onge v. Toynbee, No. 3785, ante. 


liability to pay deft. 'a coats by the 
« ^ t^t he acted in good faith. — 
murphy V. Rebvbs & WnxiAMS’ 
Omoi^AflSTONEE, [1918] N. Z. L. R. 


PART X. SECT. 4, SUB-SECT. 3.— 
A. (0). 

a. Company incorporated but powers 
thereof unused .] — Application by pltf.’s 


solr. for payment by deft. *8 aolra. 
of his costs of the action on the 
ground that they warranted their 
authority to act for their client, an 
Incorporated co. which had never been 
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Sect. 4. — TAahility for coats: Svh-sect. 3, A. (c) 

(d), B. & C. (a) tfc (6) i.] 

3854. SiioiONS V. Liberal 

Opinion, Ltd., lie Dunn, No. 3874, post. 

3866. Where bon& fide belief In authority.] 

— Circumstances in which a solr. having entered 
an appearance & taken other steps in a litigation 
on behalf of certain defts. for whom he had in 
fact no authority to act, although he bond fide 
believed that he had authority, was ordered to 
pay their costs of setting aside the appearance & 
all subsequent proceedings as between solr. & 
client, & pltf.’s costs of the application as between 
partv & party. — Porter v. Fraser (1912), 29 
T. L. R. 91. 

3866. Instructions given by under- 

writers.] — The Neptune, [1919] P. 21, n. ; 88 
L. J. P. 90, n. 

(d) Joining Parties. 

3867. Joining co-plalntif¥.] — Titterton v. 
Osborne (1702), 1 Dick. 350 ; 21 E. II. 304. 

3868. .] — A bill being dismissed with costs, 

a person who was made a co-pltf. without liis 
authority or knowledge is liable for the costs to 
deft, but is entitled to be indemnified by the solr. — 
Wade v. Stanley (1820), 1 Jac. & W. 674 ; 37 
E. R. 626. 

Annniati(ms : — Folld. Hood Phillips (1842), 6 Roav. 176. 

Apld. Jenieln v. BrlKht (1862), 6 L. T. 27h. Refd. Nurso 

r. Duniford (1879). 13 Oh. D. 764. 

3869. .] — A bill having been filed without 

the authority of one of the co-pltfs., the ct., after 
replication, ordered his name to bo struck out as 
co-pltf., & the costs of suit & of the application to 
be paid by the .solr. who filed the bill.^ — Tabbernor 
V. Tabbernor (1830), 2 Keen, 679 ; 0 L. J. Ch. 19 ; 
48 E. K. 790. 

Annotation: — Refd. Piruior r. Knights (1843), G Bcav. 174. 

3860. .] — A bill filed without the autliority 

of pltf. W'as dismissed with costa &, pltf. was taken 
under an attachment for non-payment of costs. 
The ct. on motion ordered the solr. to indemnify A., 
but refused to release A. as against the claim of 
defts. : — Held : A. was not on such an application 
to be deprived of his right against the solr. of 
damages for his imprisonment. — Hood v. Phillips 
(1842), 0 Beav. 176 ; 49 E. R. 793. 

Annotation: — Refd. Nurse r. Durnford (1879), 13 Ch. D. 

764. 

3861. .] — A bill being filed without the 

written authority of one of several co-pltfs., & the 
evidence being unsatisfactory as to the retainer, his 
name was struck out as co-pltf. with costs to be paid 
by the solr. — Pinner v. Knights (1843), 6 Beav. 
174 ; 12 L. J. Ch. 230 ; 49 E. R. 792. 

8862. Where evidence of want of authority 

doubtful.] — When a solr. makes a person a co-pltf. 
in a suit without a retainer or sufficient authority, 
he does so at his own peril ; but if the evidence of 
want of authority be doubtful. 

On motion on behalf of such co-pltf. to strike out 
his name as co-pUf., & to make the solr. pay the 
costs of the motion : — Held : he was entitled to 
have his name as co-pltf. struck out, but he must 
pay the costs of the motion himself. — Evans v. 
Kinsey (1853), 21 L. T. O. S. 178. 

3863. .] — Semble : w here parties have been 

joined as pltfs. without their consent, but merely 
by mistake & bond fide, & without any misconduct 
on the part of the attorney, deft, has no remedy 


for his costs against the attorney, even al^ough 
their names are struck out, & the parties re- 
maining on the record are insolvent, or dead, 
or are not to bo found. His remedy is only 
against pltfs. on the record ; & the remedy of such 
as have been joined without their con.sent is against 
the attorney. — Coluns v. Johnson (1856), 16 
C. B. 688 ; 3 C. L. R. 1285 ; 24 L. J. 0. P. 231 ; 
139 E. R. 889. 

Annotation: — Menld. Loggo v. Young (1856), 25 L. J. C. P. 

176. 

3864. Effect of delay by client.] — M., a 

member of a firm of two solrs., M. & H., in 1847. 
without any authority given by B., instituted a suit 
in B.’s name, as one of several co-pltfs., & carried 
it on for nine years, when B., on being served wdth 
a subpoena for payment of costs of some unsuccess- 
ful exceptions, became for the first time aware of 
the unauthorised use of his name : — Held : upon 
petition by B. in tlie suit, M. w as responsible for the 
costs of the suit from beginning to end ; & H., 
though not personally cognisant of liis partner’s 
misconduct, was also liable, at all events, for costs 
incuri*ed up to the time when, upon the dissolution, 
in 1819, of the partnership between himself & M. 
his name cea-sed to appear on tlie records of the 
ct. as one of the solrs. for tlie co-pltfs. in the suit. 
Semble : if B. had during the course of the litiga- 
tion become aw’tu*e of the use of his name, his 
subsequently omitting to int-erfere actively to 
prevent its continuance would not per se have been 
sufficient to relieve the solrs. from liability to liim 
for the costs. —Norton v. Cooper, Re Manby 
& Hawkrford, Ex p. Bittleston (1856), 3 Sm. 
& G. 375 ; 26 L. J. Ch. 313 ; 29 L. T. O. S. 378 ; 
3 Jur. N. S. 259 ; 65 E. R. 701. 

3865. .] — Where a debtor is joined as a co- 

pltf. in a suit by a tiaistee of a creditor’s deed 
under Schedule D. to Bkpey. Act, 1801 (c. 134), 
he is entitled to have his name struck out, with 
costs against the solr., even though he may have 
given the solr. an authority to take all such stops 
as might be necessary to enforce the contract. — 
Fenton v. Queen’s Ferry Wire Rope Co. 
(1808), L. R. 7 Eq. 207 ; 38 L. J. Ch. 130 ; 20 
L. T. 297 ; 17 W. R. 155. 

3866. With authority of other co-plaintiff.] 

— Nurse v. Durneord, No. 4029, post. 

3867. .] — A p(}tition for tlie appointment of 

new' trustees A a vesting order w'as present-ed in the 
names of several co-petitioners, an order made. 
Upwards of a year afterwards an application was 
made to the ct. by persons wlio had been joined as 
co-petitioners that the order might be rescinded 
on the ground that they had only recently heard 
of the petition, which was in no w'ay authorised by 
them : — Held : the order made could not be re- 
scinded by the ct., but should be amended by 
striking out the names of appets. as co-potitioners, 
& treating them as not having been served with 
the petition. 

Whore a solr. acts without authority, he must, 
as a general rule, pay the costs thereby occasioned. 
—Re Savage (1 880), 16 Ch. D. 657 ; 29 W. R. 348. 

3868. Effect of discontinuance of action.] — 

A CO. named as co-pltfs. in an action served notice 
of motion to strike out their name, & asked that 
the solrs. who had issued the writ might be ordered 
to pay the co.’s costs on the ground that their name 
had been used without their authority. Before 
the motion could be heard the solrs. served a notice 


oiTfanisecl & wliich had no assets : — 
Held : deft. co. was a legal entity, with 
unused powers, & there was nothing 
to show that deft.'s solrs. had know- 
ledge of any defects In Its organisation 


& therefore the motion must fall. — 
Campbell r. Taxicabs Verrais, Ltd. 
(1912), 23 O. W. R. 6; 4 O. W. N. 
28 ; 27 O. L. R. 141 ; 7 p. L. R. 91. 
—CAN. 


PART X. SECT. 4, SUB-SECT. 8.— 
A. (d). 

88671. Joining co-plainiiff .] — Barrie 
Town v. Weavmouth (1892), 16 P. R. 
95.- CAN. ^ 



343 


Part X.— Solicitors as Officers of the High Court. 


wholly discontinuing the action : — Held : not- 
withstanding the discontinuance the ot. had juris- 
diction to make the order asked for. — Gold Keeps 
OF Western Austraeia, Ltd. r. Dawson, [1897] 1 
Ch. 115 ; 66 L. J. Oh. 147 ; 75 L. T. 575 ; 45 W. K. 
286 ; 41 Sol. Jo. 146. 

8869. Infant.]— Geiunger v . Girds, No. 

8820, ante. 

B. Acting for Non-Existent Client. 

8870. Solicitor ordered to pay costs.] — Qynn v. 
Kirby (1720), 1 Stra. 402 ; 93 E. R. 694 ; avb nom. 
Glynn v. Kirby, Oas. Pract. K. B. 37. 

Annotation : — Mentd. Johnson v. lilrloy (1822), 5 B. & Aid. 

540. 

3871. .] — ^An attorney, although he need not 

be instructed by a pltf. personally, but may receive 
instructions from any one interested in the action, 
is liable to deft, for costs if it turns out that phi. is 
a non-existing person. — Hoskins v. Phillips 
(1847), 16 L. J. Q. B. ,339. 

3872. .] — Whore an attorney brought an 

action without direct authority, & on inquiry 
there were strong reasons for believing that pltf. 
was fictitious, the ct. made absolute* a rule against 
him f(jr pa>mient of deft.’s costs. — Be Cttidlp:y, 
Meeten V. Nicitolls (1849), 13 L. T. O. S. 72. 

3873. Non-existent corporation.] — (1) If a 

bill is ordered to be taken off the file on the ground 
that phis, assume to sue in a corporate character 
to which they are not entitled, the costs will be 
ordered to bo paid by the tovm agent of pltfs., 
& not by tlieir solr. in the country. 

(2) Where a country solr. acts by a town agent, 
such agent, «& not the principal, is liable for the 
costs of taking a bill oil the file for irregularity. — 
Ruthin Corpn. v. Adams (1835), 7 Sim. 346*; 4 
L. J. Gh. 167 ; 58 E. K. 870. 

3874. .] — A solr. assuming to act for 

one of the parties to an action warrants his 
authority, & is personally liable to the opposing 
party for costa, if it turns out that the client for 
whom he assumed to act is non-existing, or has 
revoked the authority. — Simmons v. liiHERAJ. 
Opinion, l/rn., Be Dunn, [19111 1 K. B. 960 ; 80 
L. J. K. B. 617 ; 101 L. T. 261 ; 27 T. L. R. 278 ; 
55 Sol. Jo. 315, C. A. 

C. Misconduct. 

(a) In General. 

See R. S. O., Ord. 65, r. 11. 

3876. General rule.] — Upon a petition charging 
a solr. with improper conduct, costs will be given 

against him, as between solr, & client. — Be 

(1824), 2 L. J. O. S. Ch. 177, L. O. 

3876. Misconduct must be connected with pro- 
ceedings.] — K. V. Dodson (1839), 9 Ad. & El. 
704 ; 5 J. P. 404 ; J 12 E. R. 1379. 

Annotahons : — Mentd. IL v. Ctdllns (1852), 10 J. P, 230; 

II. V. Westmeath Oouiitv JJ (1800), 15 W. It. 59. 

3877. — — ^.] — Re Gregg, B.e Prance, No. 3816, 
ante. 

3878. Misappropriation of money.] — Sefton v. 
Hill (1822), 13 C. B. 371, n. ; 138 E. R. 1243. 

3879. ,] — -Be , No. 4069, "post. 

(b) In Coyitentious Matters. 
i. In General. 

See R. 8. C., Ord. 65, r. 11. 

3880. Misconduct must amount to contempt.] — 

Commission of Bkpey. superseded with costs ; the 


bond to be assigned ; & the proceedings to be 
impounded. Tlie solicitor not charged with the 
costs ; unless guilty of such an abuse as amounts 
to a contempt ; in which case he might even bo 
struck off the roll ; but, the charges being denied, 
the creditor must bring an action against him. 
— Ex p. Heywood (1806), 13 Ves. 67 ; 33 E. R. 
220. 

3881. Acting on both sides.] — An attorney 
having acted for botli partii'S in a suit, the ct. 
ordered the proceedings to be set aside, & the 
attorney to pay the costs of tlie cause «te of the 
motion. — Berry v. Jenkins (1826), 3 Bing. 423 ; 
11 Moore, C. P. 308 ; 4 L. J. O. 8. C. P. 120 ; 130 
E. R. 576. 

3882. Refusing to allow costs to be set off.] — 
Pltf. obtained judgment against deft, in two 
actions in this ct., & deft, obtained a judgment 
against jdtfs. in the Ct. of K. B. : — Held : the 
attorney had no lien for his costs upon Hie judg- 
ments in this ct. ; A, he liaving refused to allow 
them to be set off against the judgment in the 

K. B., the ct. ordered him to pay the costs of the 
application. — B ridges v. Smyth (1831), 8 Bing. 
29 ; 1 Dowl. 242 ; 1 Moo. & 8. 93 ; 1 L. J. C. P. 
33 ; 131 E. R. 311. 

Annotations: — Mentd. Green v Cobden (18.37), 4 Scott, 

486 ; Miles r. Bough (1816), 6 L. T. O. S. 325. 

3883. Procuring sheriff to make false return.] — 

Pltf.’s attorneys having ceased to act for him, 
become attorneys for deft., fraudulently procured 
the sheriff to return on a ft. fa. a sum larger than 
that actually levied & accounted for to pltf. The 
ct., at the expense of the attorneys, ordered the 
return to be amended according to the fact. — 
Green i\ Glassbrook (1835), 2 Bing. N. 0. 143 ; 
I TTodg. 193 ; 2 Scott, 261 ; 132 E. II. 57. 

3884. Claiming excessive costs— On writ of 
summons.] — \V’liere the indoreement upon a writ 
of summons claims more for costs than is really 
due, the proper course of deft, is to pay the wdiole 

then procure a taxation. Therefore, where a 
deft, paid less than the sum indorsed, & in con- 
sequence pltf.’s attorney proceeded in the action, 
although it afterwards turned out that deft, had 
paid more than pKf.’s attorney was actually 
entitled to, the ct. refused to compel pltf.’s attorney 
to pay the costs of deft, subsequent to the date 
of the pavment. — lIoi'KiNsoN v. Finney (1846), 7 

L. T. O. 8. 112. 

3885. .] — Martin v. Barton, Martin 

V. Hulls (1859), 32 L. T. O. 8. 301. 

3886. Proceeding on forged writ — Seal forged by 
solicitor’s clerk.] — WTiere an attorney’s clerk had 
fraudulently simulated the ct. seal upon a writ 
of suimnons, the ct . set aside the wi’it & all pro- 
ceedings thereon, & ordered the attorney, though 
blameless, personally to pay the costs. — Dunkley 
V. Farris (1851), 11 C. B. 457 ; 138 E. R. 551. 

3887. Giving bad advice.] — Re Yarde & Loader 
(1886), 21 L. J. N. C. 44. 

3888. Defending with knowledge that no defence 
possible.] — Wilkins v. Oreer (1884), 28 Sol. Jo. 
535. 

3889. Failure to deliver bills of costs — Agree- 
ment for payment made under pressure.] — Morgan 
V. Higgins (1859), 1 Gift’. 270 ; 32 L. T. O. S. 
290 ; 5 Jut. N. S. 236 ; 7 W. R. 273 ; 65 E. R. 
015. 

Anywtaiions Daviea v. Parry (1859), S3 L. T. O. S. 

197 : Watson v. Rodwell (1878). 7 Ch. D. 625. 


PART X. SECT. 4, SUB-SECT. 3.— B. PART X. SECT. 4 , SUB-SECT. 3.— 

3873 i. Solicitor ordered to pay costs C. (b) i, 

:~N on-existent oorporaiion.] — fi'LATT v. b. Failure to file warrant to prose- 

Waddell, Townsend v. cute -.] — Where proceedinRs had been 

(1889), 18 O. R. 539, — CAN. stayed until the attorney filed his 


warrant to prosecute, & the warrant 
was not filed, the attorney was ordered 
to pay deft.’s costa of defenoe, & of 
staying proceedinjfs. — SmTH c. TtniN- 
BULL (1852), 1 P. It. 88.— CAN. 



344 


Solicitors. 
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3890. Acting against former client — Wrongly de- 
fending action — To set aside deeds prepared by 
himself.] — A suit which had been instituted to set 
aside certain deeds & documents by which pltf. 
had conveyed away the whole of her i)roperty, 
& to recover back tlie property lost by means of 
them, was defended on behalf of the party who 
claimed under the deeds by the solr. who had 
prepared the docmnents sought to be impeached. 
The bill was then amended by making the solr. 
a party for discovery, & asking that he might be 
ordered to pay the costs of the suit. The amended 
bill also contained charges of improper motives 
against liim, which were not sustained : — Held : 
his having defended the suit on behalf of principal 
deft., & endeavoimed to support the transactions 
sought to be impeached, in addition to want of 
caution in the preparation of the documents 
themselves, were sufficient reasons for ordering 
him to pay the costs of the suit if the estate sought 
to be made liable were insufficient to pay them, 
notwithstanding that ihe charges against him 
W'ero not sustained. It was an additional cir- 
cumstance against him, that when he act4‘d as 
solr. in the suit, he knew tliat the estate sought 
to be made liable would probably not be able to 
pay the costs of the suit. — B akkr v. Loader 
( 1872), L. E. 10 Eq. 40; 42 L. J. Ch. 113; 21 
W. R. 107. 

JnnoUihmi/t .—ConsA, Clnrk r. Oirdwood (1877), 7 Ch. D. 
Apid. i’iinephate Sewage Cu. r. Hartniont (1877), 

Ch. II. .‘194. Refd. 'VVclman r. Welnian U880), 15 Ch D. 

570. 

3891. Misconduct In bankruptcy proceedings — 
Solicitor of trustee in bankruptcy.] — The right of 
the solr. to a trustee in bkpey. to be paid hus costs 
out of the bkpt.’s e.state is only the right of his 
client, the trustee ; lie has no independent right. 
If either the trustee or the solr. has been guilty 
of misconduct, the ct. can refuse to allow the 
solr.’s costs to be paid out of the estate, K this 
notwnthstanding that the cost.s have been taxed 
A; an alloratur has been made by the taxing 
master . — Be PooT,Ey, L\r p. Harper (1882), 20* 
Ch. D. 085 ; 51 L. J. Ch. 810 ; 47 L. T. 177 ; 30 
W. R. 050, C. A. 

Annotations :~-ConBA. Re Huniiilm yH, Kj p. Lloyd -Gooi’go 

«fc Georpre. 118981 1 Q. B. .5 ‘JO. Mentd. Re Bukcr, Ex ii. 

Baker (1887), .18 L. T. ‘233. 

3892. Acting without authority of official 

receiver.] — Be Fitzgkkaj.d (TjOrd) (1014), 112 
L. T. 80. 

ii. Instituting Improper Proceedings. 

3893. Fraudulent proceedings.] — Bill to set 
[settlement] aside was dismissed with costs, & 
defts. were held entitled to that judgment even 
against pltf. wdio was made so without authority : 
but his whole expense, & also the whole ex]iense 
above the costs taxed of all defts. except the 
husband, were decreed to be paid by solr. for 

Itfs., the transaction being considered as a com- 
ination betw'een husband, creditors who autho- 
rised tlie bill, &, the solr., to defraud the children. 
— Dundas V. HuTENfl (1790), 1 Ves. 196 ; 2 Cox, 
Eq. Cas. 235 ; 30 E. R. 298, L. C. 

Avnotaliims :~Consi. Nursp v. Bumford (1879), 13 Ch. D. 

764. Reid. Bligh v. Tredgett (1851), 5 De G. & 8m 

(4 , Norton v. Cooppr, Re Manby & Hawksford, Ex p. 

Bittleflton (1856), 3 8m. & G. 375 ; WllllaniB v. Preston 

( 1882 ), 51 L. J, Ch. 927. Mentd. Shaw V. Jakemon 


(1803), 4 East, 201; Randall r. Morgan (1805), 12 Ves. 
67 ; Rider v. Kidder (1806), 10 Ves. 360 ; Sims v. Thomaa, 
Strachan v. Same (1840), 12 Ad. & El. 530 ; Lassenoe v. 
Tlcmey (1849), 1 Mac. & Q. 551 : Surcome v. Plnnlger 
(1853), 17 Jut. 196; Warden v. Jones (1857), 23 Beav. 
487 ; Goldlcutt v, Townsend {I860), 28 Beav. 445 ; 
Trowellv. Shenton (1878), 8 Oh. D. 318 ; Colonial Bank v. 
Whinney (1885), 11 App. Oas. 426; British Mutosoope 
& Blograph Co. r. Homer, [1901] 1 Cm. 671 ; lie Holland, 
Ort^gg V. Holland, [1902] 2 Ch. 360. 

3894. .] — Tenant cannot file a bill of inter- 

leader against his landlord on notice of ejectment 
y a stranger under a title adverse to that of the 

landlord. On suspicion of collusion an inquiry 
into the circumstances was directed ; & the report 
confirming the fraud the bill was dismissed with 
costs to the landlord, as between attorney & 
client, to be paid by pltf. & bis solr. ; the latter 
to show cause why he should not be struck off 
the roll. — Dunoey v, Angove (1794), 2 Ves. 
304 ; 7 De G. M. & G. 278, n. ; 30 E. R. 644, 
L. C. 

Annotations : — Apld. Wheatley v. Bastow (1856), 7 Do 

G. M. & G. 201. Refd. Goodwin v. Gosnell (1845), 2 Coll. 

457 ; Andrews v. Barnes (1888), 39 Ch. D. 133. Mentd. 

Johnson ?>. Atkinson (1796), 2 Anst. 798 ; C4arke v. 

Byne (1807), 13 Ves. 383 : Bowyer t>. Pritchard (1822), 11 

Price, 1 03 ; Stephens v. Callanan & Salwey ( 1 823), 1 2 Price, 

158 ; Goie v. Bowser (1855), 3 W. R.430 ; Cook u. Rosslyn 

(1859), 1 Glfl. 167. 

3895. .] — Commission of bkpey. superseded 

with costs, for fraud & misconduct. The solr. 
charged with costs ; not as having taken creditor’s 
accounts of the amoimt of his debt, without 
sufficient inquiry, being pressed by an execution ; 
but as having by a false description obtained the 
docket contrary to the Central Order of Lord 
Rosslyn.^ — Ex p. Conway (1806), 13 Ves. 62 ; 33 
E. R. 218, L. C. 

Annotation : — Distd. Kx p. Uo>’ivood (1806), 13 Ves. 67. 

3896. .] — Upon superseding a fraudulent 

commission of bkpey. the solr. charged with costs 
as W'cll as the other parties ; except as to a criminal 
pro.socution, not under a direction in bkpey. Sc 
m which he was not deft. No objection, that a 
commission of bkpey. was taken out for the 
express jiurpose of dofi*ating an execution. — Ex p. 
ARROW3SMITII (1807), 14 Ves. 209; 33 E. R. 501, 
L. C. 

Annotations Refd. Clarkson v. Parker (1838), 7 Dowl. 87. 

Mentd. Ex p. Blmner (1816), 1 Madd. 250. 

3897. .] — Wliere an act of bkpey. was con- 

certed between the solr., petitioning creditor Sc 
bkpt. for the sole purpo.se of defeating an execu- 
tion creditor & ilie solr. was the prime mover of 
tlie plot. The fiat was annulled with coats as 
against the solr., bkpt. & petitioning creditor. — 
Be Hardy, Ex p. Barnett (1841), 2 Mont. 1). & 
De G. 325 ; 6 Jur. 757, Ct. of R. 

3898. Groundless application.] — If deft.’s attor- 
ney, without Bufflciont ground, directs an apphea- 
tion under the statute 43 Geo. 3, c. 46, that pltf., 
having held deft, to bail & recovered at trial 
less than £10, shall pay deft.’s costs ; the ct., in 
discharging the rule, will direct the costs of the 
motion to be paid by the attorney. — Rolpe v. 
Rogers, Rogers v. Burgess (1811), 4 Taunt. 
191 ; 128 E. R. 302. 

3899. Unnecessary proceedings — Petition by 
bankrupt.] — Bkpt. presenting an unnecessary peti- 
tion, his solr. ordered to pay 40s. costs. — lie 
Parker, Ex p. Parker (1819), Buck. 313. 

3900. .]-— Cooke (1889), 5 T. L. R. 407 ; 

33 Sol. Jo. 397, C. A. ; revsg. S. 0. sub nom. lie 
A Solicitor, 5 T. L. B. 335, D. 0. 


d. Ii reach of trust commuted against 
niongagor-vA lent . ] — M cCann v. Dempsey 
(1857), 6 Gr. 192— CAN. 


PART X. SECT. 4, SUB-SECT. 8.- 
C. (b)ll. 

e. Vexatious proceedings — Three, 
cations against defendant .] — Henry r. 
CdALMERCIAL BANK (1860), 17 U. C. R. 


104.— CAN. 

f. Nothing involved in appeal except 
question of costs.y—An order for ooBts 
agRlnst a solr. personally will not 
be made (In the absence of proof 
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3901. Vexatious proceedings.] — The attorney & 
complainant shall pay costs upon the discharging 
of a rule obtained against a justice of the peace 
upon grounds appearing to be frivolous. — H. v. 
Fielding (1758), 2 Burr. 654 ; 97 E. R. 495. 

A nnotatimi : — Mentd. Caddy v. Barlow (1827), 1 Man. & 

lly. K. B. 275. 

3902. Repeated notices of Justifying bail.] — 

The ct. will compel an attorney to pay the costs 
occasioned by his vexatious conduct in giving 
repeated notices of justifying bail at chambers in 
vacation. 

Where deft, had been removed by habeas corpus 
from Lincoln Castle to the K. B. prison, & pltf. 
has been put to the expense of inquiring after 
six sets of bail, as to one of whom a false descrip- 
tion had been given, the ct. ordered deft.’s attorney 
to pay tlie costs incurred by pltf., although it 
was sworn that he liad no personal knowledge of 
the misdescription & insuflliciency of th(* bail. — 
Blundell v. Blundell (1822), 5 B. & Aid. 533 ; 
1 Dow. «fe By. K. B. 142 ; 106 E. R. 1286. 

3903. Frivolous & vaxatious action.] — 

Semhlc : if a bill be dismissed at the jiearing with 
cust.s, & pltf. bo then out of the jurisdiction, A 
pltf. ’a suit be so frivolous & vexatious that the 
bill could not have been filed bond fide in expecta- 
tion of a favourable decree, or if the solr. of pltf. 
guarantee his client against the costs of the smt, 
the ct., upon tlie petition of deft., will compel 
the solr. of pltf. to pay the taxed costs. — Cockle 
V. AV’tiiting (1829), I Russ. «te M. 43; Taml. 55; 
39 E. R. 17. 

noUtliovs . — Reid, /(r Jones (1870), (» Cli. App. 497 ; 

Scott r. Hitchcock (lUOt), 20 T. L. R. 759. 

3904. Impecunious client.]— U 'ard 

r. Procter (1891), 7 T. L. K. 214, D. 0. 

3905. Improperly continuing proceedings — After 

offer to pay.] — Costs incurred subsequently to an 
offer to pltf.’s attorney, to pay the costs of an at- 
taelinient for non-payment of costs irregularly 
issued A to waive the attachment, ordered to be 
paid bv pltf.’s attorney. — 11 Alton v. Htocking 
(1831), 2 (V. A J. (50; 1 Dowl. 296; 2 Tyr. 

1(55 ; 1 J;. J. Ek. 38 ; 149 E. K. 25. 

3906. Improper petition — In bankruptcy.] — 
AttoriK'y, under the circumstances, onhwed to 
p;iy the costs of an improper petition in bkijcy. — 
A'.r p. Cuthukrt (1815), 1 Madd. 78 ; 50 E. R. 30. 

3907. .] — Costs of an improper iietition, 

ord(»t'ed to be paid personally by the soil*, to 
petitioner. — Re Llewellyn, Rx p. Williamson 
(1833), 2 L. J. Bey. 48. 

3908. Suing In wrong court — In disobedience to 
client’s instructions.] — Deft, being indebted to 
pltf. in the sum of £4 pltf.’s wife called upon 
an attorney requesting him to VTite to deft, for 
tJie amount, & if he did not pay within a certain 
time to sue him in the county ct. ISubsequently 
to this the attorney called upon pltf.’s wife to know 
if tlie amount had been paid, & finding that it 
had not, he desired that the amount should not 
be received unless the sum also of £2 was paid 
for costs, as he had brought an action in the 
Bail Ct. Upon surprise being expres.sed at tliis 
course being pursued, he offered to take £2 say 
nothing more of it. Nothing more was heard of 
the tnatter until deft, obtained a rule for judgment 
as in case of a nonsuit, which was the first intima- 
tion which pltf. had of any action having been 
commenced m the Bail Ct. : — Held : the attorney 


must discontinue the action, & pay all costs of 
the action brought in the Superior Ct. — Holt v. 
New (1851), 18 L. T. O. S. 98. Ill ; 15 J. P. Jo. 
755. 

3909. High Court instead of county court.] 

-—Ward v. Procter (1891), 7 T. L. R. 244, D. C. 

3910. Prohibition obtained against proceedings — 
On facts within knowledge of solicitor.] — Semble : 
the attorney of pltf. in the Mayor’s Ct., against 
whom a prohibition has been obtained upon facts 
within the knowledge of such attorney was per- 
sonally liable for the costs of such prohibition. 
— Robinson v. Emanuel (1874), L. 11. 9 C. P. 
414 ; 43 L. J. C. P. 244 ; 30 L. T. 500. 

Annotations : — Refd. Evans v. Nicholson (1875), 32 L. T. 

(?G4. Mentd. Hawes v. Paveley (1876), 46 L. J. Q. B. 18 ; 
li. V. County of London J.T. & L.C.C., [1891] 1 Q. B. 453. 

3911. .] — Gold v. Turner (1874), L. R. 

10 C. P. 149 ; 23 W. R. 732. 

Annolaiions '—tieid. Evans v. Nicholson (1875), 32 L. T. 
664. Mentd. Elhs v. Fleming (1 87 6), 1 0. 1». 1>. 237 * 
Hawes v. Pavolcy (1876), 46 L. J. Q. B. 18 , R. v. London 
Corpn. (1892), 61 L. J. Q. B. 329. 

3912. Where no opportunity to solicitor to 

show cause.] — The order for the costs of prohibi- 
tion will not be made against pltf.’s solr. personally, 
unless the rule has been moved for in that form 

6 the solr. has had an opportunity of showing 
cause. — Rogers v. London, Chatham & Dover 
Ry. Co. (1877), 26 W. R. 192. 

3913. Unsuccessfully applying for judgment 
under R. S. C., Ord. 14.] — Ward v. Procter (1891), 

7 T. L. H. 244, D. C. 

3914. Where no chance of success.] — Taylor 
V. Lawrence (1892), 27 L. Jo. 422. 

3915. Unreasonable haste.] — ^l^ltf. being bene- 
ficially entitled under a will to a one-ninth share 
of a sum of £900 expectant on the death of a 
tenant for life, demanded from the trustees of the 
will particulars of the investments of testator’s 
estate. Q'he estate was amply sufficient for pay- 
ment of the legacy. Pltf.’s solr. having shown 
unreasonable haste in commencing litigation, the 
application for particulars was grant/Cd without 
costs as between tlie parties, but an order was 
made against the solr. under R. S. C., Ord. 05, 
r. 11. he should be disallowed liis costs against 
his client . — Rc Dahtnall, Sawyer v. Goddard, 
11895] 1 (^h. 474; 64 L. J. Ch. 341; 72 L. T. 
401 ; 43 W. R. 044 ; 12 R. 237, C. A. 

3916. Proceedings not In client’s interest.] — 
The solr. of applt. will be ordered to indemnify 
his client against the costs of the appeal if it was 
pro.secuted not in the int<'rcsts of the client, but 
for the purposes of the solr. — Harbin v. Master- 
man, [1896] 1 (^h. 351 ; 65 L. J. Ch. 195 ; 73 L. T. 
591 ; 44 AV. R. 421 ; 12 T. L. R. 105, C. A. 

Annotations : — Mentd. Re Tvavis, Frost r. Greatorox (1900), 
69 L. J. Ch. 663 ; lie Evans & Bottell's Contract, [I9l0] 
2 Ch. 438 ; He Earle, Tucker v. Donne (1923), 131 L. T. 
383. 

Speculative actions.] — See Part X., Sect. 6, post. 
iii. Improper Pleadings. 

3917. General rule.] — A declaration reduced 
from four counts to two, & attorney to pay costs. — 
Mackdonnel V. Gunter (1736), Cooke, Pr. Cas. 
128 ; 125 E. R. 1001 ; sub nom. Macdonald v. 
Gunter, Barnes, 335. 

3918. False plea.] — Ferguson v. Macbeth 
(1784), 4 Term Rep. 371, n. ; 100 E. R. 1070. 

AnnotaitOTis : — Mentd. Kepp v. Wiggett (1848), 6 O. B. 280 ; 
Turquand v. Hoimet (1849), 7 C. B. 179. 


of mlscondnot) on the groxind that 
nothing was Involved in the appeal 
except costs of the appeal. — R. v. 
Gkrow, Exp. Gross (1916), 43 N. B. R. 
352.— CAN. 


PART X. SECT. 4. SUB-SECT. 3.— 
C. (b)iii. 

89181. False plea .] — Where in eject- 
ment deft., by his plea, purports to 
defend for a part of the land claimed 


In pltf. '8 writ, but In fact desorlbes a 
different lot, pltf. will be entitled] to 
Judgment. If such a plea be put in 
with the design of misleading, the 
attorney may be made liable to pay 
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3919. .] — Where a sham plea was pleaded, 

calculated to raise issues requiring different modes 
of trial, the ct. suffered pltf. to sign judgment as 
for want of a plea, & made deft, or his attorney 
pay the costs occasioned by the plea, & the costs 
of the ride for correcting the proceedings. — 
Thomas v. Vandermoolen (1818), 2 B. & Aid. 
197 ; 106 E. R. 389. 

jinnotation : — Refd. Young v. Qadderer (1823), 1 Dlug. 380. 

3920. .] — Sham pleas tendering issues which 

required different modes of trial, & pleaded so as 
to entrap pltf., set aside with costs to be paid by 
the attorney, though he was expressly instructed 
by deft, to plead a dilatory plea. — Vincent v. 
GRooaiE (1819), 1 Chit. 182. 

3921. .] — False plea put in for delay, 

ordered to be taken off the file with costs, to be paid 
by the solr. — Aubrey v. Aspinall (1822), Jac. 
441 ; 37 E. R. 017, L. C. 

Annotation : — Reid. Ite Commonwealth Land. Build me. 

Estate & Auction Co,, Ex p. Holllngton (1873), 29 L. T. 

602. 

3922. .] — If a mere sham plea is so 

ingeniously drawn as to render it necessary for 
pltf.’s attorney to consult counsel, & thereby 
cause delay & expense, the ct. will permit pltf. 
to sign judgment as for want of a plea, &> make 
deft, or his attorney pay the costs.— ^hadbolt v. 
Berthoud (1822), 1 Dow. & Ry. K. B. 446. 

Annotation — Folld. Corbett v. Powell (1822), 1 Dow. & By. 

K. B. 448. 

3923. .] — Declaration by exor. on bond, 

delivered on Feb. 1, sham plea on Feb. 6, of an 
assignment of the bond before the death of testator 

6 payment to the assignee ; deft, ruled to abide 
by plea on Feb. 10, replication took issue on the 
payment pleaded, & pltf. entered a aimiliter for 
deft. ; similiter struck out by deft., who filed 
demurrer to t he replication : — Held : notwith* 
standing pltf.’.s delay he might sign judgment as 
for want of a plea, &, the ct. ordered pltf.’s attorney 
to pay the costs. — Corbett v. Dowell (1822), 1 
Dow.‘& Ry. K. B. 448. 

Annotation . — Reid. SiuitU v. Hardy (1832), 1 Moo. A S. 

(57 K. 

3924. False allegation In Interpleader proceed- 
ings.] — A bill of interpleader, where the whole 
ground for relief rested on a false allegation of a 
threat & intention by one of defts. to bring an 
action, was dismissed ; & pltf.’s solr. who filed the 
bill, being proved to be aware that the allegation 
was gioundless, it was ordered on the petition 
of one of defts., for whom he also acted as solr., 
that all iti^nis in his bill of costs in re.spoct of the 
intfirploader suit be disiiUowed . — Re Hook, Cook 
t'. Rohslyn (Earl) (1861), 3 Giff. 175 ; 5 L. T. 
133 ; 66 E. R. 371 ; svb nom. Cook v. Rosslyn 
(Eaih.), Rosslyn (Earl) v. Walrond, Re Hook, 

7 Jiir. N. S. 1070. 

3925. Unreasonable plea of fraud & undue 
influence.] — Upon an application by pltf., who was 
propounding a will for which the ct. pronounced, 
that deft.’s solr. should be ordered to pay the costs 
upon the ground that charges of undue influence 


& fraud had been unreasonably placed on the 
record : — Held : as the facts did not show that the 
solr. had made the case Ills own & was really 
the person fighting the case, he ought not to be 
ordered to pay the costs personally. In such a 
case there is no difference between tne case of pltf. 
& that of deft. — Scott v. Hitchcock (1904), 20 
T. L. R. 759. 

iv. Improper Conduct During Proceedings. 

2926. Affidavits taken before solicitor In cause.] 

— Affidavits taken before a person who was a solr. 
in the cause cannot bo read. The petition dis- 
missed, & the costs directed to come out of the 
solr.’s pocket who took the affidavits. — Re Hogan 
(1754), 3 Atk, 813 ; 26 E. R. 1264, L. C. 

Annotations : — Reid. Foster r. Harvey (1863), 11 W. R. 899 ; 

lie Grt'fiTj?, He Pranoo (1869), L. R. 9 Eq. 137 ; He Common- 

w'ealth Land. Huildinsr, Estate & Auction Co., Ex p, 

Hollingrton (1873), 29 L. T. 502 ; Bourko v. Davlfl (1889), 

44 Ch. D. 110. 

3927. Swearing falsely.] — Deft, in putting in 
bail, misinstructed the fllazer as to the Christian 
name of one of two pltfs. ; pltf.’s attorney there- 
upon swore that there were no bail in that action 
& moved that deft.’s attorney might pay debts 
& costs for suiierseding deft. The ct. discharged 
the rule witli costs, to be paid by the attorney so 
swearing. — Clarke v. Gorman (1811), 3 Taunt. 
492 ; 128 E. R. 195. 

3928. .] -Bidsdale v. TjAUTOUR (1851), 17 

L. T. O. 8. 77. 

3929. Giving wrong evidence — As to Identity 
of witness.] — Pltf.’s attorney, in a cause tried at 
Nisi Prius, contradicted the testimony given by 
one of deft.’s witnesses, who had sworn that he 
never had had any conversation with the former 
on the subject in question — by stating positively 
that he had, & what the conversation was. Deft.’s 
witness was in consequence committed for perjury, 
but was afterwards discharged, on the attorney 
stating the next day that he might have been 
mistaken in the person of the witness for that of 
his brother, who greatly resembled him. An 
application being made for a new trial under these 
circumstanccis ; & that pltf. or his attorney should 
be ordered to pay the costs of the former trial ; 
the ct. granted a rule accordingly, which was 
afterwards made absolute, the ct. ordering pltf.’s 
attorney to pay the costs of the former trial. — 
Trubody V. Brain (1821 ), 9 Price, 70 ; 147 E, R. 20. 

3930. Refusal to disclose name of client.] — iPltf. 
in an action on a statute passed for the preserva- 
tion of game, being insolvent, & his attorney 
refusing to tell by whom he was employed, the ct. 
directed the action to be stayed, & ordered the 
attorney to pay the costs that had been incurred 
unless in ten days he gave security for the payment 
of the co.sts. — Smith v. Matson (1824), 2 L. J. 
O. 8. K. B. 92. 

3931. Improperly signing Judgment.] — Where 

a plea was delivered after the time for pleading 
had expired, but before judgment actually signed, 
of which attorney was informed, but 

afterwards, on the ground that the time for plead- 
ing was out, signed judgment, the ct. set aside the 


the costs out of his owu pocket. — 
McMarstkrs V. Graham (1859), 2 
Thom. 417.— CAN. 

3918 ii. .] — Haui.y v, Shkrman 

(1859), 2 Thom. 416 —CAN. 

g. Farts suppressed in petition 1 — 
Re NESKm' (1850), 2 Ir. Jur. 252. — IR. 

PART X. SECT. 4, SUB-SECT. 3. — 
C, (b) iv. 

b. General rule.] — Where a solr. 
adopts a course obviously imreasonable 


& perverse, ho will be ordered to pay 
the costs occasioned thereby. — Brio- 
ham V. Smith (1809), 2 Ch. Ch. 462. — 

CAN. 

k. Misleading solicitor for oppo- 
site party -] — An attomoy having re- 
col vod a declaration without denying 
that he was deft.’s attorney, & a plea 
having been requested from him 
several times, ho not denying his 
character as attomoy for doft., the ot. 
set aside interlocutory Judgment, 


signed for want of a pica, without 
costs, but stated that they would on 
appltoatiou against the attorney order 
him to pay the costs. — Dobib v. 
McFaklanb (1834), 2 O. 8. 285.— 
CAN. 

l. Tender of costs unreasonalilv re- 
fused .] — RirrrAN V. RoBEKTBON (1845), 
2 U. C. R. 37.— CAN. 

m. Notice of discontinuance served 
twelve months after final judgment 
entered.)— Two dolts., F. & W., not 
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judgment for irregularity, on pa^pient of costs by 

g ltf.’s attorney. — A mpthill v. Semple (18.S2), 2 
Ir. & J. 368 ; 1 Dowl. 316 ; 2 Tyr. 312 ; 1 L. J. Ex. 
102 ; 149 E. B. 153. 

3932 .] — A writ issued in an action intended 

to be brought against one John G., by mistake 
described him as Henry G., & was served upon 
Henry G. The mistake in the service being dis- 
covered, notice was given to Henry G. not to 
appear. A copy of a pluriea summons was some 
months afterwards left at the residence of John G., 
tlio real deft., still describing him as Henry G. 
Deft, gave this copy to Henry G., in whose name 
L., an attorney, entered an appearance, demanded 
a declaration, & afterwards, with full knowledge 
that the appearance was not appearance in the 
cause, signed judgment of non pros, for want of 
a declaration. The ct. set aside the judgment for 
irregularity, with costs to bo paid by the attorney. 
— ^Belcher v. Goodbhed (1847), 4 C. B. 472 ; 16 
L. J. C. P. 176 ; 0 L. T. O. S. 127 ; 136 E. R. 591. 

3933. .1—0. L. P. Act, 1852 (c. 76), s. 25, 

which enables pltf . to make on the writ of summons 
a special indorsement of his claim, with interest, 
is not confined to cases in which interest is payable 
by contract, express or implied. 

But in all cases, except those of bills of exchange 
& promissory notes, if a pltf., by such indorsement 
claims interest where it is not due by contract, 
express or imx^lied, & on default of appearance 
signs judgment for it, the ct. will set aside the 
jiulgment, & make the attorney pay the costs. — 
Rodway V. Lucas (1855), 10 Exch. 667 ; 3 

C. L. R. 615 ; 24 L. J. Ex. 155 ; 24 L. T. O. S. 
277 ; 1 .Tur. N. S. 429 ; 3 W. R. 212. 

Annotations : — Refd. Kylcy r. Mflster Sheba Gold Mlninif 
Co. r. Tmbflhawv, fl8U21 1 Q. U. (574. Mentd. Wilks 
Wood, [1892] I Q. U. (584. 

3934. Improperly adding word to summons — 
Without leave of judge.] — The word “ peremptory ” 
was put upon a summons to attend at chamber.^ 
without the authority of the judge, & the ct. 
inflicted the payment of costs upon the attorney. — 
Pinnebty r. Smith (1835), 1 Bing. N. (). 649 ; 1 
Hodg. 1,58 ; 1 Scott, 743 ; 131 E. R. 1267. 

3935. Refusal of counsel to admit documents — 
In breach of agreement to admit — Solicitor not 
present at trial.] — Where pltf. was non-siuicd in 
consequence of a refusal by doft.’s counsel at the 
trial to admit cei*tain documents which had been 
agreed to be admitted by deft.’s attorney’s agent, 
the ct. granted a new trial, with costs to be paid 
by deft., but they refused to make deft.’s attorney 
pay the costs, because ho was not present at the 
ti'ial when the objection was taken, & had given 
no instimetions to counsel to do so. — D oe d. 
Tindal V. Roe (1836), 5 Dowl. 420. 

3936. Making scandalous statements — In reply 
to Interrogatories.] — The attorney for defts. hav- 
ing been examined as their witness, & having made 
certain scandalous & impertinent statements in 
his depositions in reply to the last interrogatory, 
was compelled to pay the costs of expunging such 
scandalous & impertinent matter. — G ude v. 
Mumfoed (1837), 2 Y. & C. Ex. 445 ; 1 Jur. 577 ; 
160 E. B. 471. 

Annotations : — Mentd. Bally v. Boult (1851), 14 Beav. 
695 ; Pridle v. Field (1854), 19 Boav. 497 ; Hanks tJ. 
Bralthwaite G862), 32 L. J. Oh. 35 : lie Grant, Nevinson 
V. United Kingdom Teniperanoo & General I’royldent 
Institution (1915), 69 Sol. Jo. 316. 


8937. Improperly applying for special jury — 
Application not proceeded with.]— Blackburn v. 
Gillett (1850), 15 L. T. O. S. 256. 

3938. Making wilful misrepresentation — Where- 
by amendment refused.] — Where the judge refused 
an amendment at the trial by reason of the wilful 
misrepresentation of pitf.’s attorney, the ct., in 
making absolute a rule for a new trial on the 
ground that the amendment ought to have been 
made, ordered that the attorney should pay the 
costs of the rule. — ^Williams v. Jones (1855), 26 
L. T. O. S. 93 ; 4 W. B. 99. 

3939. Improperly opposing application — To set 
aside attachment for non-payment of purchase- 
money — Where failure to make good title.] — 
Ijands having been ordered by the ct. to be sold 
by private contract, an application was made by 
an illiterate person to the vendor’s solr., who had 
the conduct of the sale, to become a purchaser of 
part of the premises ; & a conditional contract was 
entered into, whereby the vendor agreed to sell 

the purchaser to purchase the premises for £100. 
The purchaser also agreed at his own expense to 
obtain u-n order of the ct. confirming the sale, 
& in default that the vendor might obtain such an 
order at his, the purchaser’s, expense. On the 
same day the purchaser gave a written retainer 
to the vendor’s solr. to act as his attorney. The 
purchaser was a marksman, &; both the above 
instruments were witnessed by the same solr. 
AfG'rwards an order was obtained confirming 
tlie purcliase & ordering payment of the money. 
The purchaser, after the contract, finding that a 
good title coiiW not be made to the premises, failed 
to pay tlie purohase-monoy, whereupon another 
order was obtained for payment, in default of 
which the pur(;haser was attached & committed 
to prison. On motion to sot aside the attach- 
ment, the vendors their solr. opposed the applica- 
tion. The ct. ordered the attachment to be set 
aside, & prisoner to be discharged, the agreement 
to be cancelled, & the costs of the prisoner through- 
out the proceedings. & of all pai’ties pn the motion, 
to bo paid by the solr. — Bromage ik Davies, 
Bromage V. Snead, Re Games (1858), 31 L. T. 
O. S. 280 ; 4 Jur. N. S. 683. 

Annotation :~ReId. Re Oammonwealth Land, Building, 

E'ltaU- & Auction Co., Ex jj. Holllngtou (1873), 29 L. T, 

502, 

3940. Refusal to produce order to registrar — For 
payment of money out of court.] — An order was 
made for the payment out of ct. of a sum of money 
to a married woman for her sepai'ate use. The 
solr. who had the charge & carriage of the order 
refused to produce it to the registrar, to enable 
him to countersign the cheque of the Accountant- 
General, except upon condition of his being paid 
thereout a sum of money, which, he alleged, he 
had advanced to the lady, or become security for, 
upon the faith of his being repaid out of the said 
money. Upon motion, he was directed to produce 
the order & to pay the costs of the motion. — 
Benyon V. Amphlett, Re Sidney (1862), 8 Jur. 
N. S. 759. 

3941. Unreasonable inslstance on rights — On 
taking accounts In chambers — Adjournment of 
particular Items to judge.] — Where accounts are 
being taken in chambers before the chief clerk, 
either party has a right to have an item which has 


dctcuding an Interlocutory judgment 
was entered against thorn. Notice of 
dlsoontlnuajaoe as to remaining defts. 
wag filed & final Judgment entered 
against F. & W., the names of the other 
defts. having been omitted from the 
final Judgment. The notice of dis- 
continuance wap not wjrved on remain- 


ing defts. for about a year after final 
Judgment entered. Judgment was 
sot aside & defts. F. & \V. allow'ed in 
to defend. I’ltf.'s solr. who entered 
final Judgment, to pay costs. — M ao- 
noNALD V, Fairchild Go. (Man.) 
(1909), 11 W. L. R. 236.— CAN. 

R. Refusal of attorney to claim for 


ivagea of crew unless funds provided 
by crew.] — Re Attorney & ihaocrou 
(1866), 1 Ind. Jur. N. S. 306.— IND. 

o. Making wilful misrepresentation.] 
— If pltf.’s attorney wilfully In the 
bill describe pltf. as resident within 
the jurisdiction when in fact he is 
resident out of the jurisdiction, he 
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been found against him adjourned before the judge 
without taking out a summons for that purpose ; 
& where a question of principle is involved in a 
particular item it ma^ be necessary to do this. 
But the ordinary practice is to wait till the account 
is completed, & then take the adjournment once 
for all before the judge. If a solr. were to insist 
upon his right to take particular items before the 
Judge in an unreasonable manner, the ct. might 
make him pay the costs personally. — Upton v. 
Brown (1882), 20 Ch. D. 731 ; 47 L. T. 289 ; 
30 W. R. 817, C. A. 

Annotatimis : — Mentd. Walker v. Bu n kell (1883), 52 L. J. 
Ch. 596 ; Hevvlin^ v. Graham (1901), 70 L. .T. Ch. 508. 

3942. Failure to pay court fees.] — Bakewell 
V. Cornish (188G), Timea, Nov. 24. 

3043. Suppressing facts — Pending bankruptcy 
proceedings.] — Schmetten v. Faulks (1893), 37 
Sol. Jo. 389. 

3944. Pending lunacy petition.] — A solr. 

believing his client to be of sound mind, obtained 
an order for her on an ex p. application without 
disclosing the fact that a petition in Lunacy was 
pending against her. She Avas subsequently found 
to be of unsound mind. Upon an application to 
discharge the order : — Held : the solr. liad not 
been guilty of such professional misconduct as 
to make him liable for the costs.^ — Re Armstrong 
(George) & Sons, [1896] 1 Ch. 636 ; 65 L. J. Ch. 
258 ; 74 L. T. 134 ; 44 W. R. 281 ; 40 Sol. Jo. 
228. 

Annotatian ; — Mentd. Dldlshelm v. London & Weetmlnster 
Bank, [1900] 2 Ch. 15. 

3945. Improperly Issuing subpoena — Without 
authority of master.] — Re Sanders (1919), 147 
L. T. Jo. 212. 

(c) In Non-Cojitentious Matters. 

3946. Drawing fraudulent deed — Where acting 
under directions of client.] — An attorney’s saying 
that he only folloived directions in drawing deeds 
under fraudulent circumstances, will not excuse 
liim from paying costs. — Bennet a. Vade (1742), 
as reported in 2 At k. 324. 

Annotations : — Refd. Belluniy v. Sahine (1835), 2 Th. 425 ; 
Beadles v. Btmch (1839), 9 L. J. Ch. 57. Mentd. Middle- 
ton V. Sherburne (1841), 4 Y, & C. Ex. 358 ; Allen v. 
M'Pherson (1847), 1 U. L. Cas. 191 ; Jones v. Gregory 
(1863), 2 De G. J. & Sm. 83. 

3947. Solicitor taking benefit.] — Deed 

between husband 4& wife improperly obtained 
from the husband, through the wife’s solr., wdio 
took a benefit under it, set aside, with costs to 
be paid by such solr. — Proctor v. Robinson 
(1866), 35 Beav. 329 ; 14 L. T. 42 ; 14 W, R. 381 ; 
55 E. R. 922 ; affd., 15 W. R. 138, L. JJ. 

3948. Improperly advising client to sign docu- 
ment.] — Bridgeman V. Green (1757), as reported 
in Wihn. 58 ; 97 E. R. 22. 

Annotations: — Apld. Huguenin v. Baseley (1807), 14 Vcs. 
273; Baker v. Loader (1872), L. R. 16 Eq. 49. Refd. 
HarrLson r. Wlltshlro (1834), 4 L. J. Ch. 30 ; Cockell v. 
Taylor (1852), 15 Beav. 103; Smith v. Kay (1859), 7 
H. L. Cas. 751. Mentd. Dent r. Bennett (1839), 4 My. & 
Cr. 269 ; Cooke v. Lamotte (1851), 15 Beav. 234 ; Reynell 
V. Sprye, Sprye v. Reynell (1852), 21 L. J. Ch, 633 ; 
Cox V. Bruton (1857), 5 W. R. 544 ; Lyon v. Homo (1868), 


L. R. 6 Bq. 655 ; Coultwas v. Swan (1871), 19 W, R. 486 ; 
Moxon ». Payne (1873), 8 Oh. App. 881 ; Vane v. Vane 
(1873), 8 Oh. App. 383 ; Re Yates, Ex p. Brown (1879), 
27 W. R. 651 : Alloard v. Skinner (1887), 36 Ch. D. 145 ; 
Berry v Glazebrook (1891 ), 7 T. L. R. 674 : Re MoOallum, 
McC3allum v. McCallum, [1901] 1 Ch. 143 ; Turnbull v. 
Duval, [1902] A. C. 429. 

3949. Assisting client In execution of Illegal con- 
veyance.] — A solr. who assists his client in the 
execution of an illegal conveyance may properly 
be made a party to a suit to set aside the convey- 
ance in question. 

A bill was filed to set aside an illegal conveyance 
prepared by T., a solr. The bill charged fraudu- 
lent contrivance & undue influence against T., & 
prayed that T. might bo ordered to pay the costs 
of the suit. These charges not being sub- 
stantiated : — Held : the costs of T. so far as they 
had been occasioned by having to meet these 
charges, must be paid by pltfs. ; but otherwise 
T., though not liable to pay costs, was not entitled 
to any costs as against pltfs. — Pheep v. Amcotts 
(1869), 17 W. R. 703. 

3960. Acting for both sides — In matter of volun- 
settlement.] — A solr. acted for both parties 
in the matter of a voluntary settlement, which 
was set aside for undue influence. Ho was made 
a deft, to the suit, for that purpose. The ct., 
tliough exonerating him from culpability in tlie 
matter, made him bear his own costs, because he 
liad not acted with proper prudence in the matter. 
— Harvey v. Mount (1845), 8 Beav. 439 ; 14 
L. J. Ch. 233 ; 9 Jur. 741 ; 50 E. R. 172. 
Annotations : — Apld. Reynell v. Sprye, Sprye v. Reynell 
(1849), 8 Hare, 222. Consd. Barker v. Loader (1872), 
L. R. 16 Eq. 49. Refd. Barnes v. Addy (1873). 21 W. R. 
324. 

3951. In matter of voluntary conveyance.] 

— Reynell v. Sprye, Sprye p. Reynell (1849), 
8 Hare, 222 -, 16 L. T, O. S. 103 ; 68 E. K. 340 ; 
affd. (1852), 1 De G. M. & G. G60, L. JJ. 

Annotations .'—"Reli. Hilton v. Woods (1867), L. R. 4 Eq. 
•132 ; Arkwright v. Nowbold (1881), 17 Ch. D. 301 ; Roes 
r. Do Bornardy, [1896] 2 Ch. 437 ; Parklnsou v. College 
of Ambulance & Harrison, [1925] 2 K. B. 1. Mentd. 
tie Tratt, Ex p. James (1853), 3 Do Q. M. & G. 493 ; 
Parr v. Jewell (1855), 1 K. J. 671 ; Parker v. Clarke 
(1861). 7 Jur. N. S. 1267 ; Traill e. Bating (1864), 4 De 
G. J. & Sm. 318; Hermann r. Charlesworth (1905), 74 
L. J. K. B. 620. 

3952. In matter of sale to company.] — 

In Apr. 1871, D. was the solr. for B. ; ho was also 
the solr. for the intended co., & for A. Another 
person was solr. for C. : — Held : D. committed a 
great error in acting as solr. for both vendor & 
purchaser, & also for A., .who had an interest 
adverse to the co., & must therefore pay the costs of 
the suit. — Phosphate Sewage Co. v. Hartmont 
(1876), 45 L. J. Ch. 465 ; 34 L. T. 154 ; 24 W. R. 
530 ; affd. (1877), 5 Ch. D. 394, C. A. 

Annotations: — Mentd. New Sombrero Phosphate Co. v. 
Erlangor (1876), 35 L. T. 309 ; Metzler v. Wood (1 877), 
47 L. J. Ch. 139 ; Re Collie, Ex p. Adamson (1878), 8 
Ch. D. 807 ; Naut-y-Glo & Blaliia Ironw'orks Co. v. 
Grave (1878). 12 Ch. D. 738 ; Ree.s v. De Bemardy, [1896] 
2 Ch. 437. 

D. Negligence. 

(a) In General. 

See R. S. C., Ord. 65, r. 6. 

3953. Gross neglect.] — Upon the attorney’s or 
solr.’s appearing to be guilty of a gro^s neglect, 


will bo ordered to pay the costs of the 
motion to stay the proceedings until 
security for costs is given. — Knox v, 
O’Brien (1840), 3 I. Eq. R. 62.— IR. 

p. Refusal to indorse admission of 
sermce .] — If the solr. upon whom the 
subpoena to hear Judgment Is served, 
refuses to indorse on the original an 
admission of the service thereof, he 
will be ordered to pay the costs 
rendered neoessary by such refusal. — 
Robb v. Wood (1840), 2 Dr. & Wal. 


490. --IR. 

PART IV. SECT. 4, SUB-SECT. 8.— 
C. (o). 

q. Fraudulent misappropriation of 
money .] — McLean v. Grant (1873), 20 
Qr. 70.-— CAN. 

T. Assisting in obtaining fraudu- 
lent release .] — A solr. assisting his 
client In obtaining a fraudulent rmease, 
properly made a party ; & liable to 
costs if the principal be not solvent. — 


Bowles v. Stewart (1803), 1 Sch. & 
Lot. 227.— IR. 

t. Wrongful description of propertg 
on sale.]— Tatlor v, Gorman (1842), 4 
I, Eq. R. 550.— IR. 

PART X. SECT. 4. SUB-SEOT. 8.— 
D. (k). 

3963 I. OroBs neglect .] — An attorney 
was ordered to nay costs de bonis 
propriia on condition that hie client 
did not pay the same within a fortnight 
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the ct. will order him to pay the costa. — ^Fawices 

V. Pbatt (1719), 1 P. Wms. 693 ; 24 E. R. 631. 

3954. Necessity for clear prool.] — The ct. 

will not, on a summary application, order an 
attorney to pay the costs of setting aside proceed- 
ings for irregularity, even where he has admitted 
that it was owing to his eiTor, & has promised to 
pay, unless there is clear evidence of the nature of 
the negligence, that it was gross. — Dickinson v. 
Jacobs, Ke An Attorney (1862), 5 L. T. 757 ; 
10 W. B. 303. 

3955. Delay.] — Delay having taken place, the 
solr. was ordered to pay personally the costs of 
a motion to take the carriage of proceedings, 
although the motion was refused, the solr. to have 
his remedy against his client. — Re Jackson 
(1851), 16 L. T. O. S. 421. 

3956. In administration proceedings.] — 

Where very considerable delay had occurred in 
proceedings under a decree in an administration 
suit which, in the opinion of the ct., ought to be 
accounted for, the ct., in exercise of the powers 
afforded by R. S. C., Ord. 65, r. 11, ordered that, 
in the taxation of the costs, the matter be referred 
specially to the taxing master, & he be direct'd to 
inquire into the cause of the delay, to make such 
disallowance of costs in respect thereof as he might 
think fit, & to call upon the solrs. engaged in the 
conduct of the case to show cause why that dis- 
allowance should not be made. — Furness r. 
Davis (1885), 51 L. T. 854 ; 33 W. R. 320 ; 1 
T. L. R. 211. 

3957. .] — An administration action 

w'as commenced in May, 1875, & in Nov. 1887, 
was hoard on second further consideration. It 
then apiieared that the costs would probably 
amount to a sum almost equal to the value of the 
estate. The judge thereupon referred the matter 
to the taxing master under R. S. 0., Ord. 65, 
r. 11, for inquiry & report as to the delay & the 
costs occasioned thereby, which order was affirmed 
on apxjeal. The taxing master reported that there 
had been great delay in the suit, which was caused 
by the conduct of the solr. for pltf., he dis- 
allmved considerable sums of the costs as between 
the various solrs. & their clients : — Held : the ct. 
will not permit tlie costs occasioned by improper 
litigation, or by the negligent conduct of adminis* 
1 ration proceedings, to bo paid out of an estate 
under its cani ; the amount of costs allowed by 
a taxing master as betw^eeu the client & his solr. 
IS not conclusive of the amount which the ct. will 
allow out of the estate ; & therefore the ct. had 
jurisdiction to refuse to allow^ pltf., a trustee, to 
have the full amount of the costs allowed him in 
taxation paid out of the estate. — Brown r, Bur- 
DETT (1888), 40 Ch. 1). 244 ; 60 L. T. 520 ; 37 

W. R. 533 ; 6 T. L. R. 88, C. A. 

Annotations : — Apld. Ee Scowby, Scowby r. Scowby (1897). 

66 Ij. .T. Ch. 327. Distd. Tic liuru & Borridge (1908), 99 

L. T. 606. 

3958. Reckless conduct — Interests of other 
solicitor disregarded.] — Gibbs v. Tredwell, Re 
Armstrong (1886), 30 Sol. Jo. 181, C. A. 

3959. Failure to summon commissioners.] — 
The quorum comrs. residing in the coimtry have 
a right to be summoned to attend all meetings 
held under fiats directed to their lists ; & the ct. 
will visit the solr., who neglects to summon them. 


with costs. — Re Baker, Ex p. Williams (1836), 6 
L. J. Bey. 37. 

3960. Taking insufilolent security.] — A solr. 
took an insufficient security for his client, & the 
nature of the transaction was such, as in the 
opinion of the ct. to create a case of combined 
agency trust. He was held, under the circum- 
stances, personally responsible for the deficiency, 
& for the costs of suit. — Craig v. Watson (1845), 

8 Beav. 427 ; 50 E. R. 167. 

Annotations : — Distd. Chapman v. Chapman (1870), L. R. 

9 Eq. 276. Consd. British Mutnal Investment Co. v. 

Cobbold (1875), L. II. 19 Kq. 627 ; Dooby v. Watson 

(1888), 39 Ch. D. 178. Beld. Crawford v. Oawford 

(1867), 16 W. R. 411; Banbury v. Bonk of Montreal, 

[1918] A. C. 626. 

3961. Failure to deliver papers.] — ^Where the 
usual papers had not been hdt with the ct., pltf.’s 
solr. was ordered personally to pay to deft, the 
costs of the day. — Somerviij.r r. Jamieson (1853), 
20 L. T. O. S. 205 ; 1 W. B,. 123. 

3962. Negligently preparing deed — Marriage 
settlement.] — The solr. who had prepared the mar- 
riage sottlemont, being also a trustee of it, & as 
such a party to the suit, had severed in his defence 
for his CO- trustee. The ct. considering that the 
litigation had been caused by his negligence in 
preparing the settlement, refused to allow him 
his costs in the suit. — Barrow v. Barrow (1854), 

5 De G. M. & G. 782 ; 3 W. R. 122 ; 43 B. R. 
1073 ; euh nom. Barrow v. Wiiriams, Barrow 
V. Barrow, 24 L. T. O. S. 198. 

Annotations; — Mentd. Re Ford (1863), 2 New Rep. 319; 

Splrett V. WilJous (1865), 3 Do G, J. & Sm. 293; Re 

Cookf'8 Truatri (1887) 50 L. T. 737. 

3963. Voluntary conveyance.] — Baker v. 

Loader, No. 3890, ante. 

3964. Voluntary settlement — Omission of 

power of revocation.] — A decree being made for 
setting aside a voluntary settlement, on the ground 
of the omission of a power of n^vocation : — Held : 
the solr. who prepared the deed, & who was one 
of the trustees named in it, must pay his own 
costs as a penalty for not having called the settlor’s 
attention to the absence of the power. — Henshall 
V. Fereday (1873), 27 L. T. 743 ; 21 W. R. 240 ; 
affd., 29 L. T. 46, L. JJ. 

3965. Mistake.] — In the absence of fraud 

the ct. has no jurisdiction to order a solr. who has 
made a mistake in the preparation of a document 
to pay the costs of a suit for its rectification. — 
Clark i\ Gikdwood (1877), 7 Ch. D. 9 ; 47 L. J. 
Ch. 116 ; 37 L. T. 614 ; 26 W. R. 90, C. A. 

Annotation : — Beld. Lovesy v. Smith (1880), 15 Ch. D. 655. 

3966. Failure to make Inquiries — As to provisions 
In settlement— Solicitor to grantee of annuity.] — 

A married woman haying personal property under 
a will for life & absolutely, a settlement is made 
of it to her separate use without power of anti- 
cipation. with a power of appointment by deed. 
Without adverting to the clause against anticipa- 
tion, in alleged ignorance of its existence, she 

6 her husband grant an annuity in consideration 
of £215, & an order is made for payment of the 
dividends of her separate property to the grantee 
to secure the annuity, & he receives the dividends 
& hands over the surplus from time to time. 
The clause against anticipation is then discovered, 
& the wife jietitions for discharge of the order 
for payment of the dividends to the grantee of 


W'liero the facte showed that his conduct 
was Brrossly ncglljfent. — K essack v. 
Kessack’s Trustee, [1919] W. L. D. 
96.-— S. AF. 

&. Didy to advise, client of hia 
responsibilUv.] — ’The solr. of a party 
heneflcially Interested, using the name 
of a mere trustee in litigating a question 


of intorofit. Is bmmd to put such more 
trustee on his guard, as to liis rosponsi- 
blllty for damages or costs, 8c by 
neglecting to do so, may render himself 
responsible in default of his principal 
without giving any undertaking, or 
being guilty of any misconduct. — Re 
Burton, Kx p. Soallvn ; Ex 2J- 


JONKS (1827), 1 Mol. 63.~IR. 

b. Employment of perjurer to serve 
process.]— A man notoriously guilty 
of perjury, was employed by an at- 
torney to make service of process. 
Ho made the usual aflldavlt of service 
which was voriflod by the attorney. 
The affidavit was taken oft the file, & 
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the annuity, for restitution of the money received, 
& for costs against the grantee & his solr. : — I/cld : 
the order must he discharged, & the restitution 
not being pressed for, no order made upon that 
part of the petition, but costs given against the 
grantee, his solr., & her husband. — Forty v. 
Reay (1855), 3 W. R. 317. 

(b) Before Trial. 

i. In General. 

See R. S. 0., Ord. 66, r. 5. 

3967. Failure to give security for costs.] — Lady- 
well Mining Co. v. Huggons, [1885] W. N. 55. 

3968. Omission to make application In time — 
For cause to stand over.] — Shorter v. Tod Heatley 
(1894), 38 Sol. Jo. 239. 

3969. Failure to ascertain position of defendants 
— Dissolution of defendant company before leaving.] 

— VVhere pltf. had obtained judgment in an action 
against a co. & on proceeding to enforce liis judg- 
ment discovered that, after the action had been 
set down for trial, but before the hearing, the co. 
had been dissolved under Companies Act, 1802 
(c. 89), ss. 142, 143, Uio solrs. who appeared for 
the co., & who at the lioaring did not know of the 
actual dissolution of the co., were ordered to pay 
to pltf. his costs as between solr. & client as from 
the date of the liearing onlj'', on the ground that 
they had not at that date used due diligence to 
ascertain whether the eo. w'as dissolved or not. 
— Salton r. New Reestgn Cvtle Co.. [1900] 

1 Ch. 43 ; 69 L. 9. Ch. 20 ; 81 L. T. 437 ; 48 \V. R. 
92 ; 16 T. L. R. 25 ; 7 Mans. 74. 

Annolatwn ■— Dbtd. Yongo i\ Tojaiboo, flOlOJ 1 K, B. 215. 

3970. Commencing action in name of Infant.] — 

Solr., having commenced action on behalf of an 
infant by her next friend who was also an infant : 
— Held : personally liable, as between solr. & 
client, for costa which defts. had incurred in 
defending action, ineduding costs of application 
to set aside writ, but excluding costs of defts., 
who had put forward the next friend. — FernEe 
V. Gorlttz, [1915] 1 Ch. 177 ; 84 L. J. Ch. 404 ; 
112 L. T. 283. 


ii. ItL respect of Writ. 

3971. Irregularity of writ — Cause of action 
wrongly stated.] — Anon. (1739), 7 Mod. Rep. 299 ; 
87 E. R. 1253. 

3972. Name of defendant wrongly stated.) — 

Anon. (1739), 7 Mod. Rep. 299 ; 87 B. II. 1253. 

3973. Giving false residence of plaintiff.] — 

An attorney who gives a false residence of Ids 
client [pltf. in the action] without using proper 
means to ascertain whether it is correct or not, 
subjects himself to the costs which may be occa- 
sioned by moving for an attachment against him, 
but he is not liable to pay the costs of the action, 
if he is bond fide unable, after proper inquiry, to 
give his client’s residence. — Neal v. Holden 
(1835), 3 Dowl. 493 ; previous proceedings (1834), 
3 L. J. Ex. 140. 

3974. .] — In a writ of sununons it is 


neceasa^ to state truly the residence of pltf. ; 
the business address of pltf. is not enough. 

The solr. must take the consequences of his 
wrongful act ; he must indemnify deft, against 
the costs of the action & he must pay the costs 
of tlds application of all parties except the Incor- 
porated Law Society (Huddleston, B.). — Re A 
Solicitor, Karpeles v. Priedlandbr (1889), 53 
J. P. 264 ; 5 T. L. R. 339. 

3975. Failure to return writ with affidavit of 
service — Country solicitor.] — Howell v. Watts 
(1844), 2 L. T. O. S. 350. 


iii. In respect of Pleadings. 

3976. Delivery of Incomplete particulars — In 
action for account.] — If an attorney delivers a 
particular containing only the debtor side of the 
account he may be made to pay the costs sub- 
sequently incurred in tlic action. — Adlington v. 
Appleton (1810), 2 Camp. 410 ; 170 B. R. 1200, 
N. P. 

Annolation • — Reid. Rniith V. Eldridpfe (1835), 4 Ad. & El. 
64. 

3977. Failure to annex particulars to record.] — 

CouLTON V. Hanson (1860), 2 F. & F. 312, N. P. 

3978. Failure to plead replication — Whereby 
judgment signed against clients.] — Ou motion, by 
one of two defts., in an action oi replevin, in which 
their attorney allowed judgment to be signed 
against, them for want of a replication, for costs 
to be i)ai<l by the attorney, the ct. refused to inter 
fer(‘, hut left the jiai'ty to his remedy by action. 
— Busst-xl V. Bluck (1828), 6 L. J. O.'S. C. P. 
58. 

3979. Omission In petition — Payment out of fund 
In court to wrong person .] — Re Hangar’s Trusts, 
No. 4187, post. 

iv. 1 71 respect of Affidavits. 

3980. Irregular affidavit — Whole petition re- 
cited.] — If a whole petition is recited in an affi- 
davit of service, the ct. will make the attorney 
who drew it, pay the costs out of his own pocket. 
— p. Smith (1742), 1 Atk. 139 ; 26 E. R. 90, 
L. C. 

3981. Mistake in jurat.] — Whore time was 

nfiplied foi* U) send an affidavit of justification 
into the country, to amend a mistake in the jurat, 
the <-t. made the attorney pay the costs of the 
apidication. — S hh.htoe’.s Case (1826), 9 Dow. & 
By. K. B. 6. 

3982. Failure to file affidavit.] — Taylor v. 
Oates (1895), 72 L. T. 436 ; 39 Sol. Jo. 318, 

C. A. 


V. Faihire to lyistruct Counsel. 

See R. S. 0., Ord. 65, r. 5. 

3983. Whether solicitor ordered to pay costs.] — 

If a cause which is meant to be defended is called 
on, & tried as an undefended cause in consequence 
of deft.’s attorney neglecting to deliver his briefs, 
the ct. Will grant a new trial compelling deft.’s 
attoi ney to pay the costs as between attorney & 
client out of liLs own pocket. — He Roupigny v. 
Peale (1811), 3 Taunt. 484 ; 128 E. R. 192. 

Anru>(a(iim; — CoQSd. Wai&ou v. itoevo (18,'ltj), 0 Scott, 
78’l. 


the proccss-Hcrvf r presccutcd to con- 
viotlt»n for perjury : — Held : the at- 
torney waB pcrwoually liable to the 
costs of (lift jtrosftftuljon.- — 'Moiw;an t>. 
Flemmt.nu {1851), 3 Ir. .Tur. 9.— IR. 

PART IV. SECT. 4, SUB-SECT. 3.— 
D. (b)l. 

0 . CosLh of recHftcalion of mlaiakc 
—Mistake, tn ti/le of cause .] — Order 
beinjf renili-ied liURatory by mistake 


In the title of the cause, the solr. waw 
ordered to pay the coets of motion to 
rectify the mistake. — Black r. Ciuaian- 
TOV (1828), 2 Mol. 552.~IR. 

J — Mistake arlHlnf? 

from uoglljferioe of clerk or solr. allowed 
to be rectified, the order on the 
motion to amend, providing that the 
costs should not be charged against 
the client on fund. — Caledon (Lord) 
r. Evory (182K), t Mol. 224.— IR. 


e. CoTuluct of attorru'ys vnth regard 
to in,soh'enl’8 estate — IVnere aclina for 
assiance.] — lie Connkll (1859), 1 L. T. 


PART X. SECT. 4. SUB-SECT. 8.— 
D. (b)lii. 

£. Copies of doemnents incorrectly 
made .] — It is the duty of the Bolra. not 
to take olBcc copies without being 
anthonticated, & whore tho copy of 
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3984. — — .] —On setting aside a nonsuit, occa- 
sioned by the neglect of an attorney to deliver 
briefs to counsel, & to procure the attendance of 
witnesses, the ct. will not require the attorney to 
pay costs as between attorney & client, if satisfied 
that he had reasonable ground to suppose that the 
cause would not be called on so early. — P jroud- 
stonb V. TwEMIiOW (1832), 1 L. J. Ex. 176. 

3985. .] — The ct. granted a rule for a new 

trial in an action not properly defended, in con- 
sequence of deft.’s attorney’s neglect in not 
delivering the briefs at a proper time, on condition 
of deft.’s attorney paying the costs of the day as 
between attorney & client, & of the application 
as between party & party ; the amount of the 
verdict to be paid into ct. to abide the result of 
the new trial. — CoB v. Howard (184U), 12 L. T. 
O. S. 401. 

3986. .] — Townley V. Jones, No. 4001, 

'post. 

3987. — — .] — A bill having been dismissed with 
costs owing to pltf.’s solr. having neglected to 
instruct counsel or deliver papers, the cause was, 
on motion supported by affidavit, under the cir- 
cumstances ordered to be restored upon payment 
of costs by pltf.’s solr. — Birch v. Wilihams (1870), 
24 W. R. 700. 

Annotation -Apld. Cockle v. Joyce (1877), .'17 L. T. 428. 

3988. .] — Wliere in a divorce suit which 

had been put in the list earlier than was anti- 
cipated by resp.’s country solr., who, in con- 
sequence, had not instructed counsel or arranged 
for the attendance of resp., eo-resp. witnesses, 
a decree iiisi was granted in tlie absence of those 
parties & witnes.ses, tJie ct. made an order for the 
rehearing of the suit on the terms (a) that an 
affidavit should be filed by resp. &; co-resp. swear- 
ing that they had not committed adultery ; & 
(6) resp.’s country solr. should, as he had offered 
to do, pay petitioner’s costa of the trial which 
had been thrown away, also the costs of the 
applicatum for the new trial. — Holden v. Holden 
& Pearson (1910), 102 L. T. 398; 20 T. h, li. 
307 ; 54 Sol. Jo. 328, 1). C. 

(c) At Trial. 
i. In General. 

See R. S. C., Ord. 65, r. 5. 

3989. Failure to procure attendance of witnesses 
— Where reasonable excuse.] — P roudstone v. 

Twemlow, No. 3984, ante. 

3990. Failure to procure attendance of parties — 
At summons.] — The master having reported, under 
the provisions of Court of Chancery Act, 1852 
(r. 80), that he was unable to proceed with an order 
of reference, by reason of the neglect of the p.arlios 
to attend his summons, & the neglect ha^'ing been 
oc(!asioned by the solr. of pltf., the ct. directed 
the reference should be proceeded with in 
chambers; the client undertaking not to bring an 
action against the solr. in respect of the conduct 
of the suit, it also ordered the solr. to pay the costs 
of the master’s certificate, & of the subsequent 
proGeeding.s. — Ridley v. Tiplady (1855), 20 lioav. 
44 ; 24 L. J. Ch. 207 ; 1 Jur. N. S. 249 ; 52 E. R. 
518 ; 8tib nom. Ripley v. Tiplady, 24 L. T. O. S. 
296 ; 3 W. R. 270. 

3991. Delay-Failure to examine witness.] — 

Wheixj a pltf.’s case had been conducted with 
great delay, & ultimately, through the mistake 
of his attoraey, publication has jiassed without his 
examining witness, the attorney was made to pay 
the costs of an application to enlarge publication. 


— ^Whitb V. Hillacrb (1838), 3 Y. & C. Ex. 278 ; 

8 L. J. Ex. Eq. 65 ; 160 E. R. 707. 

3992. Giving insuffloient ball — Misdescription.] — 
Blundell v. Blundell, No. 3902, ante, 

3993. Making wrong representation to coiu't — 
Appointment of receiver — ^Liability of country 
solicitor — Representation by London agent.] — A 
receiver was appointed by the ct., upon the 
representation of pltf.’a solr. that the receiver 
had entered into the usual recognisances, which he 
had not in fact done. A loss occurred, in conse- 
quence of the receiver’s liability being only in the 
nature of a simple contract debt. The solr. was, 
at the instance of a deft., made personally liable 
for the loss occasioned by his neglect : — Held : the 
country solr. was liable, though the representations 
were made by bis London agents. — Re WARD 
(1802), 31 Beav. 1 ; 54 E. B. 1037. 

Annotaliimjt — Consd. Re Dan^ar’s Trusts (1889), 41 Cli. D. 
178. DiStd. Marsh v. Josoph, [1897] 1 Ch. 213. Retd. 
Re Coolgardlo Goldfields, lie Cannon & Morton, [1900J 1 
Ch. 475. 

3994. Improper notice of motion.] — At a general 
meeting of shareholders, the number of directors, of 
whom deft, was one, were proposed to be reduced 
teom ten to six. Deft., being chairman on the 
above occasion, refused to put the resolution. 
Wliereupon another person put them, & they were 
carried ; & Y. having been voted to take the chair, 
the common seal was affixed in a lease made to 
another co. An injunction, ex parte, havmg been 
obtained against deft. & the other directors, from 
entering into, or setting the seal of the co., te any 
agreement with any person or co Hcfd ; the 
signature of the co.’s solr. to the notice of motion 
was sufficient, without that of any other person ; 
for if it had been improperly given, the ct. might 
hold the solr. liable. — ExBTBR & Crbdition By. 
Co. V. liuLLER (1847), as reported in 9 L. T. O, S. 
104. 

Annoiatinit.<<: —TAentA. Cooper v. SLropsliire 'Uiiion Ry. & 
Caual Co (1848), G Ky. Ac Can. Can. 136 ; Yetta tJ. Norfolk 
Ry. (1848), 5 Ry. & Can. Cas. 487 : Edwards v. Shrews- 
bury & Rinulngham Ry. (1849), 2 Do G. & Sm. 637 ; 
East Pant Du tJuitod Load. Mining Co. v. Merrywoather 
(1864), 4 Now Rep. 541. 

3995. .J — Where a motion is made on behalf 

of a married woman, without a next friend being 
named, the ct. has .jurisdiction to make the solr. 
who gave the instructions for the motion pay the 
costs of it. — P earse V. Cole (1852), 19 L. T. O. S. 


21; 10 Jur. 211. 

3996. Failure to ascertain truth of allegation by 
opposite party — Whereby wrong order made.] — 

Where persons, even without maid fidcs^ make or 
adopt a statement, the contrary of which they 
ought to have kuown by reasonable diligence to 
be the truth, A a wrongful order is made by the 
ct. grounded on such stateunent, all such persons 
are liable to indemnify the persons who suffer 
through such an order from all the consequences. 

The i)riinary liability in respect of costs falls 
upon the solr., thitmgh whose agency the order was 
obtained, & the primary liability as to the fund lost 
tlmough the order falls upon those who wrongfully 
received it . — Re Spencer (1870), 39 L. J. Oh. 841 ; 
21 L. T. 808 ; 18 W. R. 240, L. C. 


Amuilatirms :~hv>\A. Rc Dantrar's Trupts (1880). 41 Cb. D. 
178. Diatd. Maish v. Jo.sepk, [1897] 1 Ch. 213. 


3997. Mistake in drawing up decree.] ~ In 

drawing up a decree, the word inquiry ” was 
erroneously inserted for the word “ sale.” It 
became necessary for deft, to make an application 
to correct the error ; — Held : the solr. of deft, 
must bear the costs . — Re Bolton (1846), 9 Beav. 


•Imposition proved to bo very Incorrect, compared or attested, the solr. was Morg.w r. Rok (1848), 12 I. Kq, R. 

bni was taken & jiald for before It was ordered to pay the costs of the day. 21. IH. 



352 


Solicitors. 


Sect. 4 . — LiabilUy for cosi^ : Suhsect. 3, D, (c) i. 
<fe ii., <fe (d), E, <& F.; atib-sect. 4.] 

272 ; 1 New Pract. Cas. 375 ; 6 L. T. 0. S. 461 ; 
10 Jur. 22 ; 60 E. R. 348. 

Annotation: — Apld. Ee Massey & Carey (188i), 2G Cli. D. 

3998. Failure to furnish copies of Judge’s notes — 
On appeal.] —Lewis v. Cory, [1906] W. N. 96, 
C « 


ii. Failure to Attend Court. 

See R. S. C., Ord. 65, r. 5. 

3999. Refusal to appear — Pursuant to under> 
taking.] — Soil*, ordered to pay all tho costs, occa- 
sioned by his refusing to appear for deft, at the 
hearing, pui’suant to his undertaking, & the costs 
of the application. Motion to enlarge publica- 
tion in the original cause until answer to the 
cross bill, the original cause being set down for 
hearing, & the cross bill filed after rules for passing 
publication, refused with costs.— C ook v. Broom- 
head (1809), 16 Ves. 133 ; 33 E. R. 934, L. C. 

4000. FaUure to appear.] — Ellis v . Kino 
(1820), 6 Madd. 21 ; 56 E. R. 802. 

4001. .] — An attorney, imagining that the 

two causes above his own w’ould take up some 
tune, left the ct. at the assize. On his return, tho 
tenant had been called to confess lease, entry, & 
ouster. It was not sworn that counsel had been 
instnicted. The ct. granted a trial, on the attorney 
paying tho co.sts out of his own Tiockct. — Doe i\ 
Roe (1823), 1 L. J. O. S. K. B. 154. 

4002. .] — Where pltf. was nonsuited 

througli the neglect of the attorney’s clerk to attend 
in ct., the ct. refused t-o set aside the nonsuit, 
except upon tho terms of pltf.’a attorney paying 
the coats occasioned by deft.’s attending to try.— ' 
White v. Sandell (183.5), 3 Dowl. 798. 

4003. .] — A cause w'as set down for trial at 

the first sittings in Michaelmas Term, & no one 
appearing for deft, was taken at those sittings as 
an undefended cause, & verdict entered for pltf. 
Upon affidavit by deft.’s attorney that he was 
under an impression that the cause would be tried 
at the second sittings in that term, & had made a 
memorandum accordingly in his note book, tho 
ct. granted a rule for a new trial on payment of 
costs by the attorney. — N eave v. Milns (1854), 
24 L. T. O. S. 215. 

4004. .] — Pltf.’s attorney having without 

reasonable excuse neglected to instruct comisel or 
to appear at the assizes w'hen the cause was called 
on, in consequence of which pltf. w'as nonsuited, 
the ct. granted a new trial only upon the terms of 
the attorney paying the costs of the day out of hLs 
own pocket. — T ownley v. doNE.s (1860), 8 

C. B. N. S. 289 ; 29 L. J. C. P. 299 ; 6 Jui*. N. S. 
1159 ; 141 E. R. 1177. 

Ayinolation •— Refd. Holden r. Holden & Pearson (1910), 

2fi T. L. li. 307. 

4005. .]-— Pltf. brought an action against 

deft., who, being a solr., appeared personally. 
Pltf. did not deliver his statement of claim, & 
deft, took out a summons for the dismissal of the 
action for want of prosecution, but did not attend 
the summons personally, & was represented by his 
clerk. The solr. for pltf. objected that deft, must 
attend personally, & could not be rejiresented by 
his clerk, & that there was no evidence to support 
the summons. The chief clerk overruled the 


objection that the personal attendance of deft, was 
necessary, & adjourned the summons for an affi- 
davit as to the non-delivery of the statement of 
claim, but pltf.’s solr. insisted on the objection 
as to the necessity for the personal attendance of 
deft., &, at this request, the chief clerk adjourned 
the summons to the judge upon that point. Deft, 
attended in person before the judge, but pltf.’s 
solr. did not attend, & the judge dismissed the 
application, with costs, & ordered pltf.’s solr. to 
pay personally the costa of deft.’s attendance. 
On a motion by pltf.’s solr. to vary so much of the 
order as directed him to pay personally the costs 
of deft.’s attendance before the judge : — jffeld : 
R. S. C., Ord. 65, r. 6, empowered tho judge to 
make the order, & the order was right. — ^B arnard 
V. ScoLES (1889), 37 W. R. 068. 

(d) After Trial. 

4006. Issuing Irregular process.] — Proceedings 
set aside for irregularity in process, & rule for 
attorney to show cause why lie should not pay the 
costs. — White v. Washington (1738), Cooke, 
Pr. Cas. 152 ; Barnes, 411 ; 125 E. R. 1017. 

4007. Irregular service of warrant for taxation of 
costs.] — ^\^\ere a warrant for taxation was irregu- 
larly served on pltf., & the master’s cei'tificate 
irregularly obtained, & pltf. w’as arrested for non- 
payment of the costs, all the proceedings were, on 
motion, set aside for irregularity, & deft.’s solr. 
ordered to pay the costs thereof. — Bricknall v. 
Stanford (1838), 2 Jur. 1010. 

4008. Serving wrong notice of appeal — On party 
against whom no relief asked.] — The solr. for 
applt., who was suing in fonna pauperia, had 
served resp. with notice of the appeal, although 
the case against that resp. had been abandoned 
at the hearing below, & no relief was asked against 
him on the appeal. On these facts the ct. gave 
leave to move against the solr. before the Ct. of 
Appeal to show cause why he should not be 
personally liable to pay the costs of resp.’s appear- 
ing on the appeal. — Mabtinson v. Clowes (1885), 
52 L. T. 700 ; 33 W. R. 555, 0. A. 

A nnotatinn.'^ : — Meutd. Farrar r. Farrars (1888), -lO Cii If. 
395 ; Oolsou v. WllliamH (1889), 58 L. J. Ch. 539 ; Nutt 
V. EaBton (1890), 08 i.. .T. Ch. 367 ; Hudson v. Dcuufl, 
fl903] 2 Oh. 047 ; Bath v. SUiudard Land Co., [1911] 1 
Ch. 018. 

F. Indemnity Given to Client. 

4009. Whether solicitor ordered to pay costs.] — 

Cockle v. Whiting, No. 3903, ante. 

4010. .] — Where a solr. engages to in- 

demnify pltf. in a suit against the costs of the suit, 

& has the control of the suit, he will be ordered to 
pay to defts. tlioir costs of the suit when dismissed. 
— Re JoNEvS (1870), 6 Ch. At)P. 497 ; sub nom. 
PiELDEN V. Northern By. of Buenos Ayres Co., 
Ltd., Re Jones, 40 L. J. Ch. 113 ; 23 L. T. 655 ; 
svb nom. Eielden v. Northern Ry. op Buenos 
Ayres Co., Ltd., Ex. p. Jones, 19 W. R. 301, L. C. 

Annotations : — Apld. Scott V. Hitchcock (1904), 20 T. L. U. 
7.59. Beld. Ram Coomar Oooudou v. Chunder Canto 
Mookorjoo (1876), 2 App. Oas. 186. 

F. Other Cases. 

4011. Claiming excessive costs — In action against 
client.] — An attorney brought his action for his 
bill of costs, & hold deft, to bail for a larger sum 
than was afterwards found to be due upon taxa- 
tion, without having any reasonable or probable 


PART X. SECT. 4, SUB-SECT. 3.— 

D. (0) li. 

40001. Failure to appear .] — Pltf.’B 
Bolr. order to pay the coBta of the day, 
in conBoqueuce of his non-attendance 
In ct. when the cause was called on.- 


CouuTNEY 17. .Stock (1812), 2 Dr. & 
War. 251.— IR. 

PART X. SECT. 4, SUB-SECT. 3.— F. 

g. Undertaking to add another 
plaintiff — Failure to fulfil becuuse of 


rcfmal of party to be joined .] — Reeveh 
V. Reeves (1908). 12 6. W. It. 124 ; 10 
O. L. It. 688.— CAN. 

h. Name, of next friend of married 
woman omitted from notice.]— When a 
motion Ifl made on behalf of a married 
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cause for so doing ; — Held : this was a case within 
43 Geo. 3, c. 46, s. 3 ; & if not within the Act, still 
the ct., in the exercise of its jurisdiction over its 
officers, would compel an attorney to pay costs 
under such circumstances. — R obinson v. Elsam 
( 1822), 5 B. & Aid. 661 ; 106 E. R. 1332. 

Annotations: — Distd. Hinton r. WaiTen (I82fi). 12 Mooro, 

C. P. 31 ; Watkins v. O'Goniian Mahon 2 Galt*. 

129; lloblnson v. Powell (1839), 9 L. J. Ex. 17. Conad. 

Sievona v. Rvisscll (18.57), 1 11. & N. 752. Refd. Koeno 

r. Dooble (1824), 3 B. C. 491 ; Brvson v. Snncox (1828), 

« L. J. O. 8. C. P. 90 ; Howe v. Rhodes (1834), 2 Or. & M. 

379. 

4012. Solicitor unoertiflcated for part 

of time.] — Pltf., an attorney, arrested deft, for 
£100, the amount of a bill of costs delivered & 
served him with a copy of the declaration. Deft, 
pleaded the general issue, on which issue was 
joined. At the trial, the amount of the bill was, 
by consent of the parties, referred to the protho- 
notaiy to be taxed, & lie found that £60 only was 
due, as pltf. had neglected to take out his certifi- 
cate, for a jjart of the time during which tlje busi- 
ness was done : — Held : deft, was not entitled to 
his costs under the statute. — Hinton v. Warken 
( 1826), 12 Moore, C. P. 31 ; 6 L. J. O. S. C. P. 1. 

4013. - — On taxation of costs.]— Where pltf.’s 
attorn(iy, in an arrangement with deft., exacted 
from him the payment of costs as between attorney 
& client ; <fc the bill was reduced on taxation from 
£27 to £9 :~-Held : it was not a case within 2 
Geo. 2, c. 23, in which the attorney could be ordered 
to pay the costs of tlie taxation. 

Nor would tlie ct. introduce a precedent by 
exercising their jurisdiction, independent of the 
Act, over the attorney, as one of their own officers. 
— Sutcliffe c. Clegg (1830), 8 L. J. O. S. K. B. 
280. 

4014. Taxation as between party & 

party.] — Scmhle : if on a party party taxation, 
where the party taking the taxation pays tlie costs, 
the solr. w'hoso bill is under taxation delivers an 
extortionate bill wdth the view of increasing the 
costs of taxation, the taxing master has a dis- 
cretion & can report tlie circumstances specially, 
& the ct'. has authority in sucli a case not only to 
deprive the solr. of his costs, but also to make him 
pay the costs of taxation . — Uc Grundy, Ker.shaw 

Co. (1881 ), 17 Ch. D. 108 ; 50 L. J. Ch. 467 : 44 
L. T. 511 ; 29 W. R. 581. 

Annotniion .-—'Retd. Cowdcll (1883), 52 L. J. Ch. 246, 

4015. Work charged for not carried out.] — 

Where pltf.’s attorney had chai*ged in liis bill, 
& had boon paid, for entering satisfaction on the 
roll, but had omitted to do so, the ct., at the 
instance of deft., ordered him to do so at Ids own 
cost. — Oram v. Pabkp:r (1838), 6 Scott, 215 ; 7 
L. J. C. P. 233. 

4016. — Application for refund.] — An 

attorney who charges in his bill of costs more 
than, accoi'ding to the established practice of the 
courts, lie is entiOed to, will be visited with the 
costs of obtaining a rule to refund, tliougli no 
objection has been made to the overcharge. — 


Oripps V. Field (1841), 8 M. & W. 050. 10 

L. J. Ex. 422; 5 Jur. 634 ; 161 E. R. 1203. 

4017. Solicitor charged with false statement 

— Where not known to solicitor personally.] — Upon 
a rule calling upon an attorney to answer matters, 
the charge against him being that he had recovered 
from deft, an excessive sum for costs, upon a 
false statement that judgment had been signed & 
execution issued, when in fact no judgment had 
been signed, it appearing that the attorney liimself 
had no personal knowledge of the matter, the ct. 
discharged the rule, but ordered him to relund 
the overcharge, & pay the costs of the application. 
— Re Eyre, Palmer v. Evans (1856), 1 C. B. N. S. 
151 ; 28 L. T. O. S. 125 ; 140 E. R. 61. 

4018. Putting In insufficient examination — On 
taxation of costs.] — Upon a taxation, a solr. 
put in an an insufficient examination. He was 
ordered, on motion, to pay the costs occasioned 
thereby, & of t-lie four day order, & of the api)lica- 
tion. — Re Bainbrigge (1848), 11 Beav. 620; 50 
E. R. 956. 

4019. Failure to pay money found due on taxa- 
tion.] — A sum of money having on taxation been 
found due from a solr. to his client, the solr. was 
ordered to pay tlie costs of the application for the 
second order for payment. — Re Bainbrigge 
(1851), 14 Beav. 645 ; 51 E. R. 432 ; previous 
proceedings (1850), 13 Beav. 108. 

Annotation — FoUd. He Dufuur & Blakoney (1852), 16 Beav. 

113 . 

4020. -.J — -Solr., from \v horn a sum was found 

due, ordered to pay all the costs of proceedings to 
compel payment. — Re Dufaur Blakp^ney 
(18.52), 16 Beav. 113 ; 51 E. R. 720. 

4021. Failure to deliver up papers — In accordance 
with order on taxation.] — By an order for taxation, 
the solr. was order'd, on payment, to deliver over 
the papers. Having made default, he was ordered 
to pay the costs of a motion to compel him, thdugli 
he had delivered them up after the notice of motion 
but before it bad been heard. — Re Minter (1854), 
19 Beav. 33 ; 52 E. R. 260. 

4022. Breach of arrangement as to payment of 
costs — Special petition for taxation.] — Where a 
special piitition for the taxation of a solr.’s bill of 
costs was occasioned by broach of arrangement on 
his part, he was ordered to pay the costs of the 
petition . — Re Cattlin, Ex p. Bailey (1856), 3 
Jut. N. 8. 33; affd. (1857), 30 L. T. O. S. 110, 
L. J J. 


Sub-sect. 4. — For What Costs Liable. 

4023. Limited to costs demanded In notice of 
motion.]— A person named as pltf. in a suit moved 
before a Vice-Chancellor to have the bill taken ofif 
the file, as having been filed by the solr. on the 
lucord without authority. The notice of motion 
asked that the solr. might be ordered to pay pltf.’s 
costs of the smt & of the motion, & that defts.’ 
costs of the suit might bo provided for. Defts. 


woman, & no person is named In the 
notice as her next filond, her solr. 
will be hold responsible for cosls If 
awarded ai^lnst her.— Oox v. M‘Na- 
MAHA (1823), 1 Hog. 78.— IR. 

k. Coats of application of married 
woman not parly to cause .] — Costs of 
application oy married woman not a 
party In the cause la her own name, 
glxea against the solr. serving the 
notice. — Betaou v. Burkb (1827), 
2 Mol. 384.— IR. 

l. Arrest of person privileged from 
arrest .] — A person subpoauaed to at- 
tend as a witness on the trial of an 
action Is prlvHoged from arrest under a 

J. — VOI.. XLIL 


decree for debt, & will be discharged 
from custody on motion to the ct. Iti 
which the action Is pending. Sc the 
attorney causing her to bo arrested may 
be eompellc<l to pay the costs of the 
motion. — Haves v. Baoweli. (1870), 
18 W. R. 470.— IR. 

m. Apj>earawc etUerexl on behalf of 
infant Solicitor tawing no knowledge 
of infancy — -Holicilor not personally 
liable for eosfs.]— W ade r. KeefI'', 
(1888), 22 L. R. Ir. 154.— IR. 

n. Special jury fexs — Plaintiff 
without means.] — Pltf. In this action 
served notice for, & obtained a special 
Jury. The Jury found a verdict In 


favour of deft. It appeared In Iho 
course of the trial that pltf. was 
almost without means, & that she hud 
given a mtge. to her solr., upon what- 
ever property she had, to secure her 
solr.’s costs : — Udd • the Judge had 
jmisdiction in the clreumstanoes, (o 
order pltf.’s solr. personally to pay tho 
Jury fees.— Monsekraut r. Soon’, 
[1899] 2 I. R. 551.— IR. 

PART X. SECT. 4, SUB-SECT. 4. 

o. Whether solicitor ordered to pay 
costs — Entering apputrance withoul 
authority.] — Pltf. sued deft, for having 
caused an appearance to be entered 

A A 
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Sect. 4 . — Liability for costs: SuL-sects. 4, 5 6. 

aScH, 5: Subseet. 1, 

were not served with this notice. Tlie Vice- 
Chancellor made an order that pltf. should be at 
liberty to take the bill off the file, & that the solr, 
should pay pltf .’s costs of fhe suit & of the motion, 
& his charges & expenses properly incurred, which 
were not asked for by the notice of the motion ; 
but the order made no provision for the costs of 
defts. One of defts. subsequently moved before 
the Vice-Chancellor that pltf. might be ordered 
to pay his costs of the suit & of this second motion ; 
& the Vice-Chancellor made an order that the 
solr. should pay those costs. On appeal by the 
solr. from both these orders : — Held : the first 
order ought to have been a peremptory one to 
take the bill off the file ; the solr. ought not 
to have been ordered to pay charges Sc expenses of 
nominal pltf. wliich were not asked for by ius notice 
of motion ; as the second motion w’as rendered 
necessary by omission in the order on the first 
motion to provide for the costs of defts. the solr. 
ought not to have been ordered to pay the costs 
of the second motion ; & defts.’ costs of the suit 
must be ordered to be jiaid by pltf., if not paid by 
the solr. — Davies v. Davies, Davies v. Williams 
(1868), 18 L. T. 701, L. JJ. 

Annotatton : — Consd. Palmur v. Walcaby (18G8). U7 L. .T. 

Ch. 612. 

4024. Costs of appearance of defendant — Where 
unnecessary.] — If a solr. files a bill without the 
authority of his client, he will, ujKm motion to 
take the bill off the file, be ordennl to jiay the costs 
of suit both of pltf. Sc d(dt., pltf. paying the costs 
of deft, in the first instance. Sc having them over 
against the solr. 

But upon such a motion it is not necessary to 
bring deft, before the ct.. Sc the* solr. will not be 
ordered to pay the costs of deft, on the motion. — 
Jerdetn V. Bright (1802), 0 L. T. 279 ; 2(i .1. J*. 
366; 10 W. B. 380. 

4025. Costs of second motion —Where'occasioned 
by omission In order on first motion.] — Davies v . 
Davies, Davies v. Williams, No. 4023, ante. 

4026. Costs of action & of motion to dismiss — As 
between solicitor & client.] — AHuit instituted by a 
solr. without authority, dismissed on motion, 
with costs of the suit Sc of the motion, as between 
solr. Sc client. — ^A llen v. Bone (1841), 4 Beav. 493 ; 
49 E. R. 429. 

AnnoialionH : — Cozud. Maliue v. Groenway (1847), 17 L. J. 

oil. 26. Apld. OoHHley v. Crowther (18ril), fl Hare, .184 ; 

Atkinson v. Abbott (1855), 3 Drew. 251. Befd. I’innor 

V. Knights (1843), 6 Beuv. 174 ; Norton v. Gooper. He 

Manby, Ex -p. Brittleston (1856), 3 Sm. tto O. 375. 

4027. suit instituted by a solr., 

without the authority of his client was di.smissed 
on motion, w ith the costs of the suit & tlie costs of 
tJie motion, in each case as between solr. Sc client. — 
Crossley V. CiiOwmiER (1851), 9 Hare, 384 ; 21 
L. J. Ch. 605 ; 18 L. T. O. S. 181 ; 68 E. R. 556. 
.ImuAtution : —CotifA. He Paine (1312), 28 T. Ij. K. 201. 

4028. .] — A solr. obtained a retainer 

to proceed against exors. who had, after a long 
lapse of time, neglected to prove the will, & had 
rendered no account, to compel probate of the will, 
& to take such other proceedings for obtaining an 
account as might be necessary. He instituted a 
suit to compel probate. Sc obtained in it an account 
which was insufficient. He took then no other 
steps for throe years, Sc then, without further 
consulting the client, filed a bill for an account ; 


he had no other authority than that retainer & 
the client denied any parol authority to file a 
bill : — Held : the retainer did not justify the solr., 
& the bill was dismissed with costs, to be paid by 
the solr. — Atkinson v. Abbott (1855), 3 Drew. 
261 ; 25 L. T. O. 8. 314 ; 61 E, R. 899. 

Armotatioti : — Apld. Wray v. Komp (1884), 26 Ch, D. 169. 

4029. Costs of client as between solicitor & client 
— Costs of adverse party as between party & party.] 

— The proper form of order where an action is 
instituted by solrs. without authority is to direct 
the solrs. to pay all the costs occasioned by their 
commencing the action without such authority ; 
those of pltf. as between solr. & client, & those 
of deft, as between party Sc party. In such a case 
defts. are not entitled to any order upon pltfs. 
to pay their costs, or to any indemnity from them 
against the same ; but on motion to dismiss, the 
solrs. will bo ordered to pay deft.’s costs of the 
action. Where solrs. had joined A. as pltf. upon 
the in.structions of B., another pltf., who had, in 
fact, no authority for that iiurpose, & who was since 
dead, Sc where the solrs. had been ordered to pay 
A.’s Sc deft.’s costs of the action : — Held : the solrs, 
would be entitled to prove against the estate of B. 
for all the costs so ordered to be paid by them. — 
Nurse v. Durnpord (1879), 13 Eh. D. 764 ; 49 
Jj. 3. Ch. 229 ; 41 L. T. 611 ; 28 W. K. 145. 
Annolatums — Folld. Cape Breton Co. v. Fonn (1881), 17 
Ch. D. 198. Apprvd. Flicker v. Van Grutten, [1896] 2 
(^h. 649. Reid. Nowblggin-by*tho-Sea Ga.s Co. v Arm- 
strong (1879), 49 L. J. Ch. 2.‘U ; Williams v. Proston 
(1882), 30 W. B. 555 ; Joyes v. Loe Sc Pooock (1896), 
Times, IhM'. 14; Goillnger v. Gibbs, [1897] 1 Ch. 479; 
DldiBheim r. Ijondon & Westminster Bank (1900), 09 
L. J. Ch. 443. Mentd. Boswell r. Coakt. (1887), 67 L. J. 
Ch. 101. 

4030. .] — \V'hen a solr. has instituted 

proceedings in the name of liis client without liis 
authority. Sc an application is made by pll-f. for 
an order to make him pay the costs, the practice 
formerly prevailing at common law' will, for the 
future, be adopted in prefer<'ncc to the old Chancery 
practice. Notice of the application will be served 
on deft.. Sc tlie solr. will be ordered to [)ay the 
costs, not only of pltf. but also of deft., the costs 
of pltf. as between solr. Sc client, Sc those of deft, 
as bctw'ccn party Sc party. — Newbiggin-by-the- 
Sea Gas Co. v. Armstrong (1879), 13 Ch. D. 310 ; 
49 L. J. Ch. 231 ; 41 L. T. 637 ; 28 W. R. 217, C. A. 

Aviwtahorii, —FoUd. Capo Bntnn Co. v. Form (1881), 17 
Ch. 1). 198. Consd. John MnrJcy Building Co. i). Barras, 
[1891] 2 (Jh. 380. FoUd. Frlckor 0 . Van GrutUm, [1896] 2 
Ch 649. Reid. Smith w. Day (1881), 50 L. J. Ch. 333 ; 
Williams V. Preston ( 1882), 30 W. R. 555 ; London Soott lsh 
Permanent Bonoflt Soc. v. Chorloy (1884), 50 L. T. 265 ; 
JoyoH r. Loo & I'ocock (1896), Times, Doc. 11 ; Golllager 
r. Gibbs, [1897] 1 Ch. 479 ; Gold Hoofs of Western Aus- 
tralia r. Dawson, [1897] 1 Ch. 115 ; Didlshoim r. London 
& VSB;HtniinHter Bank, [1900] 2 Ch. 15 ; Yongo v. Toyiibe*-, 
11910] 1 K. B 215; Puddophatt r. Leith (No. 2), |I9I6] 
2 Ch. 168. Mentd. Boswell v. Coaks (1887), 57 L. J. Ch. 
101. 

4031. - ” .] — Cape Breton Co. v. Fenn, 

No. 3851, ante. 

4032. .J -Where a iierson is made a 

pltf. in an action without proper authority, Sc 
orders have been, without his knowdedgo, made 
against liim, imder which he is liable to pay costs 
to deft., the proper order to make is to stay all 
proceedings in the name of the jierson in question , 
& all proceedings against him in the action sinci; 
he was added as a pltf., & to direct his name to be 
struck out for the purpose of future proceedings ; 
the solr. who wrongly made him a party must pay 
all his costs, Sc all the costs which he has been 


for di'Itb. Ill an ojoctuu’ut, brought by 
pUf. agaiuHt llicin, for land assigned to 
pltf. uudoi proross Issued In an action 
of dower against this deft., alleging that 
be had done so wilfully, wrongfiilly, & 


without th« consent, knowledge, or 
authority of defts,, lint not charging 
malice or wont of rea^onahlo or pro- 
bable cause : — Held : the declaration 
was bad on this ground. — F ishkr v. 


Holden (1867), 17 C. P- 395.- 

CAN. 

V» 

(1833), 1 Ir. L. llec. N. S. 38.'— BR. 
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ordered to pay, & also all deft.’s costs, the costs of 
the person wrongly made pltf. as between aolr. & 
client, & the costs of the deft, as between party & 
party, & in such costs must be included the costs 
of the application to be relieved from the conse- 
sequences of the misjoinder. — Fricker v. Van 
Grutten, ri8»6] 2 Ch. 649 ; 65 L. J. Ch. 823 ; 
75 L. T. 117 ; 45 W. B. 63 ; 40 Sol. Jo. 701, C. A. 

Annotaiwna : — Apld. Geillnger v. Gibbs, [1897] 1 Ch. 479. 
B^d. Yongo V, Toynbee, [1910] 1 K. B. 215. 


Sub-sect. 6. — Enforcement op Order. 

4033. Whether attachment Issued.] — Gynn 
V. Kirby (1720), 1 Stra, 402 ; 93 E. R. 594 ; 8vb 
nom, Glynn v. Kirby, Gas Pract. K. B. 37. 

// Mentd. Johnson v. Birloy (1822), 5 B. & Aid. 
540. 

4034. .] — An action was ordered to bo 

stayed, & tlie coats of defta. to be paid by pltfs.’ 
solr. The order was served by leaving a copy at 
the ofiico of tlie solr., but was not obeyed. Upon 
tlie application of defts., the ct. made an order 
ft>r an attachment to issue against the solr., & 
for payment by him of the costs of the application 
(te tire attachment, as betwet-n solr. & client. — 
Tilney V. S'J'ANSFELD (1880), 28 W. K. 582. 

4036. Against solicitor litigant— Appeal 

from order for taxation.]- A common order was 
made against a solr. for delivery of his bill of costs 

6 taxation. He moved to discharge tliis order, 
his airplieation was dismissed with eo.sts. He 

then ai^pealed, & his ajrpeal was also dismissed with 
r usts : — llrld : tire non-])a>Tn(*nt of tlie costs of 
the appeal was not a default in jrayment of a sum 
of money by a solr. as nn oHier'r of the ct. within 
Debtor's Act, 1869 (e. 62), s. 1 ; (1) k. an att-ach- 
ment could not b(* issued against him .- — lie Hope 
(1872), 7 (’h. App. 523 ; 41 L. J. Ch. 797 ; 20 L. T. 
814 ; 20 W. R. 694, L. JJ. ; subsequent proceedings, 

7 App. 766, L, JJ. 

^1 lutotationa - Expld. /iV A Solicit or, [1895] 2 Ch. 06. 
Distd. lie N (1917). 01 8ol. Jo. 445. 

4036. Non-payment of costs after 

undertaking to pay.] — Farltsy v. Buckler (1893), 
Times, Oct. 30. 

4037. — Where doubt whether order made to 
pay in character of solicitor— Failure to repay costs 
to trustee In bankruptcy.] — Whi're a. solr. was 
ordered under Bkpey. Rules, 1886, r. 112, to repay 
to the trustee by reason of the gross proceeds of the 
assets not exceeding £300 a certain sum paid to 


him as costs on the higher scale together with the 
costs of the order, & the solr. repaid the amount 
so received by him in excess but failed to pay the 
coats, & application was made for liis committal, 
the ct. in the absence of authority refused to make 
an order to commit, being doubtful whether reap, 
had been ordered to pay the money in re.spect of 
which a committal order was asked for in his 
character of solr. — Re Apelt, Ex n. Byrne (1889), 
6 Morr. 102. 

Bankruptcy of solicitor.] — Sec Bank- 

RUI>TCY, Vol. V., p. 1030, Nos. 8420-8423. 


SuB-SEC’T. 6 . — Appeal from Order. 

4038. Whether leave of court necessary.] — An 

order that the costs of an application at chambers 
on behalf of a client shall be paid by his solr. 
personally cannot be costs left to th(' discretion of 
tlie ct. within Jud. Act, 1873 (c. 66), s. 49, unless 
tlie solr. has been guilty of misconduct or negli- 
gence, &, therefore, an appeal lies from such order 
without leave as to whether there has been such 
miscomluct or negligence . — Re Bradford (1883), 
15 Q. B. D. 635 ; 50 L. T. 170 ; sub nom. Rc 
Milton & Bradford, 53 L. .1. Q. B. b5 ; 32 W. R. 
238 C. A. 

Reid. Htcv(“ns v. Met. DIst. By. (1885), 29 

Ch. D. 00. 

See, 7)ou;, Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49). 

4039. To what court appeal lies — Refusal to make 
order.] — Yonue v. Toynbee, No. 3785, ante. 


Sect. 5.— UABIUTY OF CUENT. 

SuB-srccT. 1.— To Bay Over Money. 

J . In General, 

4040. Summary Jurisdiction of court.] — De 

WooLFE V. , No. 4045, post. 

4041. .1 — Re Becke, No. 4099, post. 

4042. .1 — A solr. received from his client a 

sum of money to pay oft a ratge. He did not so 
aiiply it, but claimed a lien on it for his costs, 
lie was summarily oi-dered to repay tiie amount 
to his client, but without interest . — Re Cullen 
(1859), 27 Beav. 51 ; 54 E. R. 20. 

Anm}Uitwn : — Mentd. Stvunoro v. Campbell (1891), 06 L. T. 
218. 

4043. .] — An attorney to whom a writ lias 


PART X. SECT. 4, SUB-SECT. 6. 

q. At irhosr xn-startce ordrr rt'- 
Hcvfided.] — When' a jiulgo in cliainbeiTH 
has made an order requiring a solr. in 
(he e.anH0 perHormlJy to pay the costs of 
an application, the et. will not, at the 
merely nominal inslanco of the client 
rescind the order : the solr. must make 
a sTibsianllve motion on his own 
l)ohalf to disehaige It. — IliTnuLEHTUN 
r. Marshall (1802), Mac. :18. — N.Z. 


PART X. SECT. 5. SUB-SECT. 1.-- A. 


r. General rule.] — X solr. is liable 
to account for moneys or sceurlties 
on summary application, although they 
may have come to his hands as an 
agent for the owner, 41c not strictly as 
soli’, or ati,oruey, or involve any duty 
as such in the holding or possession of 
lhem.--/4e Caurou. (1841), 2 Ch. Ch. 
923.— CAN, 


t. — 

Ch. Ch. 


-.] — Re Walker 
324.— CAN. 


(18(38), 2 


«. Mode of procedure fur recovery.] 
-—The primer proceeding against an 
attorney for mere non-payment of 
money pursuant to a rule of ct., whore 
there ore no spooiai clrcumstanoes 


showing fraud nr dishonesty, is by 
judgment Sc cxi'cntiou under C. S. ((. 
c. 24, s. 15, 4vc not by motion to strike 
him olT the rolls, nor by attachinenl. 
Ujid(*r Imperial Act, 32 & 3J Viet. o. 02, 
8. 1 (4), attorneys ordei-eil to pay 

money iii that character arc exceiited 
from thi' general rule & mav be attached 
as before. There is no exception in 
our Act.— -Re Camcbkll (18 72), 32 
C. C. B. 441.— CAN. 

b. Jmiy to lay numry out at i)Uercst 
— dr right to conimisinon thcremi.] — 
A paiiy receiving money as atUimoy 
of another was hoiuid to lay it out at 
Interest within six mouths theroafier. 
& was liable in 5 per cent, for all luol 1 e^' 
not so laid out ; 4k ho was entitled to a 
eonunlssion of 24 per cent, on the 
money received by him — Brown ’h 
Trohikes V. Brown (1830), 4 Wlls, & 
8. 28.— SCOT. 

0 . — . ] —A simi of inoiu'y l>e- 

longing to a tniet estato was lodged for 
some yearn in the hands of tlie faetm-s 
4fc law ogeuta for the trusteoa adminis- 
tering the ©.state. Sc was not invested ; 
during these years certain questions 
regarding the trust estate w'ere under 
discussion, 4k the trustees were cogni- 


sant of Iho money remaining un- 
invested. — Held: in aceountlng for 
money, the factors w'cro only boxmd 
to debit themselves with interest on it 
at the rate of 4 per cent. — Fortune’s 
'1’rustees r. G IMHO N -Craigs, Ward- 
law Sc D.alzikl (1839), 2 Dunl. (Ct. of 
Soss.) 59.— SCOT. 

d. Right of set-off for fees again^ 
money advanced by clients.] —When a 
client advances a sum of monev to a 
tirm of attorneys on account of oosta 
in a pending action the contract 
between them is not one of deposilum, 
but Is a contract whereby the client 
tndemuiltCB the attonioys against loss 
owing to the costa of the acQon to the 
extmit of the advance with a right in 
them to use the money 4!c no right In 
Jiiiaself to reclaim it unless they should, 
on a BUecossful issue of the suit, bo 
ivtinlnu'sed by the opposing i>arty. In 
the event of the suit being successful, 
the attorneys would bo entitled to sot off 
against the ailvonce any sum duo bv 
the client to them for professional work 
Sc to retain so much of the advance os 
would Huffloe to satisfy their claim. — 
Ngangrlizwk Kama v, Yates & 
Murilw (1902), 17 E. B. C. 60.— 45.AF. 

A A 2 
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Sect. 5. — Liability of client: Suh^scci. 1, A.^ B, & 
C. (a), (b) & (c).] 

been sent for service afterwards receiving the 
debt from deft., will be ordered by the ct. at once 
to pay the same. — Wai.keb v. I^abce, Be An 
Attokney (18b2), 7 L. T, 285. 

B. Application for Summary Order. 

4044. By whom made — Necessity for application 
by client.] — This ct. will not, in a summary way, 
compel an attorney of the ct. to pay over money 
to a party entitled to it, though the attorney has 
received it from a client to be paid to such party, 
if the application is not made on behalf of the 
client. — Re Fenton (1835), 3 Ad. & El. 404 ; 1 
Har. & W. 310 ; 5 Nev. & M. K. B. 239 ; 4 L. J. 
K. B. 204 ; 111 E. K. 467. 

Annolafion : — Apld. lie Cross (1843), 2 L. T. O. S. 227. 

4045. Agent of client.] — A summary appli- 

cation may be supported against an attorney to 
compel him to pay moneys entered by him, though 
he was not employed in any suit ; &> an agent 
may make the application, though it has no 
authority to receive, & the ct. will compel the 
payment into ct. for benefit of parties interested. — 

De Woolpe V. (1822), 2 Chit. (i8. 

Annotation : — R0ld. lie Kuight, Kx p. Hall (1822), 7 Moore, 

C. P. 437. 

4046. To whom made — Court — In which action 
prosecuted.] — An application to compel an attorney 
to pay over to his client money recovered from 
deft, in an action need not be made in the ct. 
in which the action was prosecuted. — lie Gar- 
BETT (1813), 2 L. T. (). S. 169. 

4947. Judge In chambers.] — An applica- 

tion against an attorney to pay over to his client 
a sum of money received by liim for such client, 
there being no imputation upon liim which he is 
required to answer, should bo made at chambers 
& not to the ct. — Stecher v. Kralick (1808), 
17 L. T. 441. 

C. When Summary Order Made. 

(a) In General. 

4048. Necessity for taxation.] — Attachment for 
not paying over surplus money when rule has been 
served for taxing an attorney’s bill, ct. will not 
grant an attachment against attorney for not 
paying the balance due to his client till the costs 
have been taxed, though the balance is admitted 
& though it is agreed to dispense with taxation. — 
V. Barton (1817), 2 Chit. 66. 

4049. .]— Anon. (1851), 17 L. T. O. S. 79. 

Order against London agent — Of solicitor of 

client.] — See No. 4356, poet. 

(b) Necessity for Relationehip of Solicitor and 

Client. 

Liability to third parties.] — See Part XI., Sect. 2, 
sub-sect. 5, C., post. 

4050. General rule.] — An attorney cannot be 
compelled to pay over money received by him 
in his character of attorney, to the use of a third 
party, unless he received it as the attorney, & by 
the authority, of such third party. — Be Cross 
(1843), 2 L. T. O. 8. 227. 

4051. .] — A. purchased an estate from B., 

& on the completion, one solr. acted for both 
parties, & the purchase-money was paid into his 


hands. Afterwards, the purchaser was defeated 
by C., who had a paramount mtge. The pur- 
chaser presented a petition against the solr., 
asking payment by the solr. out of the purcha^- 
money of the losses occasioned, or that he might 
indemnify petitioner. The petition was dismissed 
with costs, the ct. holding, first, that it had no 
jurisdiction to award compensation or damages 
in such a case, & secondly, that the money having 
come to the hands of the solr. as agent of the 
vendor, & not of petitioner, it could not interfere. 

I agree that if a client pay a sum of money to 
his solr. in that character, this, like other matters 
arising between them in the relation of solr. & 
client, can be inquired into summarily in this 
ct. (Komili.y, M.K.). — lie Hinton, TYiiBE v. 
Webb (1851), 14 Beav. 14; 18 L. T. O. 8. 37 ; 
15 Jm*. 1023 ; 51 E. R. 192. 

4052. .1 — The ct. will not, in the exercise 

of its summary jurisdiction over solrs., call upon 
a solr. to account for moneys received by him, 
where they were received by him not in the 
character of solr. to the person making the appli- 
cation, but of solr. to another person. 

I), was solr. to pltf. in a cause, & also to the 
receiver, & the receiver was in the habit of re- 
mitting the rcnts to him '.—-Held : D. must be 
considered to have received the rents as solr. or 
agent of the receiver, & pltf. could not call upon 
him to account for them under the summary 
jurisdiction. — Dixon v. Wilkinson (1859), 4 De 
G. & J. 508 ; 4 Drew. 014 ; 33 L. T. O. 8. 321 ; 

5 Jur. N. 8. 1063 ; 7 W. K. (524 ; 45 E. R. 198, 
L. JJ. 

Consd. He Daiufare TiuhIjs (1889), 41 1). 

178. Eefd. Brltlnh Mutual InvcBtineut Co. v. Cobbold 

(1875), L. R. 19 Eq. 627. 

4053. .] — Where a solr. makes default in 

imyment of a sum of money which he has been 
ordered to pay in the character of an officer of 
the ct., he is not the less liable to an order for an 
attachment because in the interval between the 
date of the order & the time fixed for payment 
he has been struck off the roll, & has ceased to 
bo a solr. Of the tliree possible periods for ascer- 
taining whetlier the person ordered to pay & 
making default held the character of a solr., & 
was as such within the exception of Debtors Act, 
1869 (c. 62), s. 4 (4), viz.— (a) of the act done ; 
(6) of the order made ; or (c) of the default com- 
mitted, that to be lookijd to is, if not the first, 
at the latest tne second period. — Be Strong (1886), 
.32 Oh. D. 342 ; 55 L. .T. Ch. 553 ; 55 L. T. 3 ; 51 
J. P. 6 ; 34 W. R. 614 ; 2 T. L. K. 549, 0. A. 

Annotation : — Mcntd. He Clout, Gent'Davis v. Hanis (J888), 

40 Ob. I). 190. 

4054. Relationship repudiated by client— Dis- 
claimer of liability for costs.] — A. employed B. to 
collect the amount due on a bill of exchange. 
B. instmeted C., an attorney, to sue upon the bill. 
A. repudiated (’. as acting on his account, & dis- 
claimed any liability for costs in the action. C. 
sued, & the amount of the bill was recovered & 
paid over to liim : — Held : A. was not entitled 
to the summary interference of this ct., calling 
on C. to pay over the amount so recovei’ed. — Be 
Marshall (1857), 28 L. T. O. 8. 231 ; 6 W. R. 
200. 

4055. Time when relationship exists— Relevant 
time.] — Be Strong, No. 4053, ante. 


PART X. SECT. 5, SUB-SECT. 1.— B. 

e. By whom made — Assignee .] — The 
ct. will not compel an attorney, on a 
summary application, to pay over the 
proceeds of a judifiuent to a person 
claimiui? as asslgruoo unless his right Is 
clear.— M urkay r. Johnson (1850), 


1 All. 697.— CAN. 

PART X. SECT. 6, SUB-SECT. 1.— 
C. (b). 

f. Against two members of partner- 
ship .] — Upon a summary application 
by a client for an order for payment 


over by three solrs. of money of hers 
alleged to bo in their hands as a firm, & 
in default for an order striking them 
off the roll: — Held: no professional 
misconduct being suggested against 
two of them, one of whom had loft the 
firm before, & tho other of whom was 
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4056. Solicitor struck off the rolls — Between 
order for payment & date of payment.] — Re 

Strong, No. 4053, ante. 

4057. Presumption of relationship — ^Prom cha- 
racter of employment.] — Aitkin, No. 4192, post. 

{c) In respect of What Moneys. 

4058. Money lent to client by solicitor — For bills 
In excess of loan — ^Payment of balance.] — Wliere 
bills have been deposited with an attorney, & he 
has advanced money on them, & he refuses to 
account, the ct. will not compel him summarily 
to pay over tlie alleged balance. — Ex p. ScHWAX.- 
BANKER (1832), 1 Dowl. 182. 

Annotation : — Consd. Re Cardross (1839), 5 M. & W. 545. 

4059. Money borrowed for client — When pay- 

ment over ordered.] — The ot. will not summarily 
compel an attorney to pay over money borrowed 
for his client on security, unless the security is 
by deed, perused by the attt>mey on behalf of his 
client.— Re (1847), 11 Jur. 390. 

4060. Money borrowed from client — For pur- 
chase ot land by solicitor — Returnable when pur- 
chase uncompleted.] — A client agreed in writing 
to lend his solr. a sum of money to enable him to 
make a pui’cliase of land, but if the purchase was 
not completed, the inoney was to be at once re- 
paid. The purchase was not made, & the money 
was not returned. 

The client apxdied for an order for repayment, 
under the summary jurisdiction of the ct. : — 
Held : there being no relation of solr. & client 
between the parties in respect of the agreement, 
no order could be made under the summary 
jurisdiction of the et , — He Brvant (1884), 50 
J.. T. 450. 

4061. — - Trust money lent by trustee.] — 

(1) In an administration action it axipeared that 
the trustee had lent moneys of tlie trust estate 
without security to his solr., who had accepted 
the loan w’ith notice that it wa.s trust money. 
The solr. was not a jiarty to the action : — Held : 
the ct., in the exercise of its summary jurisdic- 
tion over its ollicers, had power on motion in 
the action, to order the solr, to bring the money 
into ct. 

(2) In sucli a case the notice of motion should 
be entitled in the action, & in the matter of the 
particular solr.— /ie Garroi.l, Brice v. Oarrole, 
[1902] 2 Ch. 175 ; 71 L. J. Gh. 590 ; 80 L. T. 
802 ; .50 W. B. 050. 

4062. Jurisdiction of master — R. S. C., Ord. 

62, r. 25.1 — B. had employed Y., a solr., to act 
for him jirofessionally. B. paid Y. £200, & the 
following document was drawn up, recording the 
transaction, 6c signed by Y. ; “ Three months 

after demand 1 promise to pay Mr. B., or to in- 
vest for him, as he may wish, the sum of £200 
for value received, & in the meantime to pay 
interest after the rate of £5 per centum . . . until 
payment or investment ... or so much thereof 
as shall from time to time remain owing.” B. 
applied by summons under R. H. C., Ord. 62, 
r. 25, for payment of the £200, & interest thereon : 
—Held : having regard to the terms of the docu- 
ment & to the other evidence, the transaction 
was a loan to the solr., & not a payment to him of 
money for investment, & therefore the master 
had no jurisdiction under R, 8. 0., Ord. 62, r. 25, 

Ignorant of, tlio receipt of a large sum 
of money by the third, the summary 
order asked for could not be made 
against tbo two, although they might 
bo liable In an a,otlon. — Re. Rosa, 

Camkron & Mallon (1895), 10 P. R. 

482.— CAN. 


to make the order asked for . — Re Y. (1910), 54 
Hoi. Jo. 459, D. C. 

4063. Money received during articles.] — Tlie 
ct. will not interfere summarily to compel an 
attorney to pay over or account for money re- 
ceived by him during his clerkship . — Ex p. Dbane 
( 1834), 2 Dowl. 533. 

4064. Money received as steward of manor.] — 

The ct. will not on the application of the lord 
grant a rule calling upon an attorney of the ct. 
to produce an account of all fees & fines received 
by him in a ct. of which he is the steward, unless 
the affidavit in support of the ajiplication discloses 
improper conduct ou his part as an attorney. — 
Anon. (1855). 25 L. T. O. 8. 101 ; sub norn. Re 
An Attorney, 3 W. R. 515. 

.] — See, also, Copyholds, Vol. XIII., p. 46, 

No. 539. 

4065. Money received as officer of company — 
Member of special committee.] — Resp., a solr., was 
appointed a member of a committee of a co., with 
power to compromise two suits. lie, with the 
approbation of his co-committee, compromised 
them & jeccived the money. A summary applica- 
tion that ho miglit pay over the money or be struck 
off the Rolls was refused with costs . — Re Harvey 
(1859), 27 Beav. 330 ; 54 E. R. 129. 

4066. Money received by solicitor partner — Used 
by firm.] — Wliere money has been paid by a client 
to one of two attorneys, partners, & which has 
been applied to their own use in account with 
their bankei*s, the ct. will summarily compel 
them to refund. — R/} Ford 6c Thomas (1840), 8 
Dowl. 084. 

4067. Without knowledge of other partners.] 

— Re Lawrence, Ex p. Burdon, No. 4247, post. 

4068. Money paid to firm of solicitors — Misappro- 
priated by member.] — ('hater v. McLean, Re 
L.\wrence, Crowdy & Bowlby, No. 3560, ante. 

4069. Money received by Investment — Bank- 
ruptcy of solicitor.] — An attorney, liaving received 
bills from a firm in India, with instructions as to 
the investment & application of the proceeds, 
neglected those instructions, 6c when the money 
was required, was unable to furnish it. He had 
obtained a certificate under 7 & 8 Viet, c, 70, & 
entered into an arrangement with his creditors 
to pay all his debts by yearly instalments, wn’thout 
the knowledge of the remitters of the bills. The 
ct., considering him to have been guilty of fraud 
in obtaining the bills, & misapplication of the 
proceeds, made a rule absolute, calling on hiin to 
refund the money & to pay the costs of (lie applica- 
tion.-— A’c (1855), 25 L. T. O. 8. 98 ; 3 \V. R. 

422. 

4070. Money Invested In Joint names of solicitor 
& client — Claim by solicitor for costs.] — Where an 
exor. Sc residuary legatee employed a solr. in the 
mat ter of the exorship, & transferred into tlie joint 
names of client & solr. a sum of stock to answer 
a legacy, & subsequently employed the same 
solr. in two suits in equity & in an action at law, 
in all of wliich matters costs were incuiT*ed, the 
ct. having, by an order made in both suits, ordered 
the payment of the legacy out of the fund, & the 
costs of the parties to the suits to bo paid by 
themselves, refused a motion made on the part 
of the client, pending an action for the balance 
of bills of costs, asking that the solr. might be 
ordered to join in transferring the balance of the 

the money was collected was fraudu- 
lently confessed by deft., in that cause 
to the client. — W ilmams v. Kt.vo 
( 1831), Dra. 439.— CAN. 

h. Rent of land of deceased client .} — 
W., suing In his individual capacity, 
obtained a judgment against M , 6c 


PART X. SECT. 6, SUB-SECT. 1.— 
C. (0). 

g. Money recovered under fraudulent 
bidgincrt .] — In an action for money had 
& received against an attorney, he 
cannot set up as an answer to his 
client, that the judgrmont under which 
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& E.} 

fund, after payment of the legacy, into the client’s 
name, on the ground that the proceedings in re- 
spect of which the costs claimed were incurred 
were closely connected with the purposes for which 
the fund was invested, & that the claim was one 
to be settled by a ct. of law. — life Robtnson (1859), 
6 Jur. N. S. 1021 ; 34 L. T. O. 8. 61. 

4071. Money received from mortgagee.] — 
Lewes v. Morgan (1817), 5 Price, 42, 148 ; 140 
E. R. 630, 565. 

4072. .] — Where an attorney has been 

employed to prepare mtge. deeds, & he receives 
the money raised by the mtge., he may be called 
upon summarily to account for it . — Ex p. Crip- 
well (1837), 5 Dowl. 689 ; Will. Woll. & Dav. 
356 ; sub worn. Re Cretwell v. Fosbrooke, 1 
Jur. 755. 

4073. Money received from mortgagor — For re- 
demption of mortgage.]— i?c Column, No. 4042, 
ante. 

4074. Money received as proceeds of execution — 

Amount levied objected to.] — An attorney has no 
right as against liis client to retain money in lus 
hands wliich he has received as attorney for his 
client, even though it should be the proceeds of 
an execution against the goods of a deft, who 
objects to the amount levied A who has a rule 
then pending before the master, calling on pltf. 
or his attorney to refund part of the money. — 
Sibley v. Leicester (1833), 2 Dowl. 234 ; 3 

L. J. Ex. 02. 

4076. Money received on cheque payable to 
client.] — A married woman, to whom a sum of 
money was payable for her separate use, received 
a cheque from the Accountant-CJeneral & handed 
it over to her solr. who accompanied her. The 
solr. was on motion ordered to pay the balance 
to his client, & held, that the 0 }ius being on the 
solr. to show cause for not pacing it over, he 
could not sot up a voluntary agreement to pay her 
husband’s debt out of it.— Mawuood v. Mil- 
BANKE (1851), 15 Beav. 36 ; 51 E. R. 449. 

4076. Money received for probate of will.] — 
Where an attorney received money to jiay over to 
a proctor for probate of a will, the ct. refused to 
interfere summarily to make liim account for it. 
— Ex p. Cohen (1835), 1 Har. & W. 211. 

4077. Money received by solicitor in bankruptcy ] 
— A solr. who gets money into his possession in 
character of a receiver, is not entitled to retain 
it as a set-off to a sum owed to liim on a private 
account between him A the assignee.— C an- 
nings, Ex p. Walsh (1832), 2 L. J. Bey. 39. 

4078. Money paid to solicitor’s clerk.] — The 
managing clerk of pltf.’s attorney called at the 
oflice of deft.’s attorney, & there received a sum 
of money for debts &, costs in settlement of the 
action ; he embezzled the amount & other sums. 
Qu. : was that a payment to the attorney so as 
to make him liable to pltf. for the amount. — 
Re Ceogheoan (1859), 32 L. T. O. S. 301. 

4079. .] — Re A Solicitor (1878), 22 Sol. 

Jo. 496. 

4080. Costs paid to agent of uncertiffcated 
solicitor.] — Where an attorney being off the roll, 
in consequence of not taking out his certificate, 

♦left, (hlH attorney) afU-r W.’s death 
repeivod the money. W. was the 
administrator of A., & this jndRmont 
was for rent of A.'s land. W.’s exors. 
having sued deft. f(jr the money so 
rewivod, persons intx?re8ted in A.’s 
estate notified him not to pay IlrUl . 
having rocelved the money aa \V,’s 


employed his agent to sue out process, & costs 
were paid in the action to the agent, the ct. would 
not comiiel either the attorney or his agent to 
refund those costs. — N ash v. Goode & Barry 
( 1841), 9 Dowl. 929 ; 5 Jur. 653. 

4081. Money paid to person professing to act as 
solicitor — Solicitor struck oil the rolls.] — Re Strong, 
No. 4053, ante. 

4082. Unqualified person.] — Where an un- 
qualified person had obtained possession of money 
& documents by pretending to be a solr. : — 
Held: the ct. in the exercise of its summary 
jurisdiction could order him to deliver up sucli 
money & documents & upon his disobedience 
could punish him by attachment . — Re IIulm & 
Lewis, [1892] 2 Q. B. 201 ; 61 L. .T. Q. B. 502 ; 
66 L. T. 083 ; 8 T. L. R. 533, D. C. 

AntioMum : — ^Distd. He Hurst & Middloton, Middleton v. 

The Co., [11)12] 2 Ch. 520. 

4083. Costs overpaid.] — An order, on petition, 
having been made for the taxation of a solr.’s 
bill of co.sts, A on the taxation less than one- 
sixth having been taxed off, there remained in 
the solr.’s hands, on the balance of accounts, 
after satisfying the solr.’s claims a sum of money 
which tlie ct. ordered to be paid over to petitioner 
wdtlun ten days ; the order could not be personally 
served, & substituti'd service was allowed by tlie 
ct. ; the solr. liaving failed to comply with the 
order, petitiomT moved the ct. to grant liim a 
four-day order, but jirodiiced an allidavit of non- 
payment made several days pnwious to tiie day 
on which the motion w^as made. The ct. granU‘d 
the order, but required an affidavit of non-pay- 
ment up to tlie time of application ,- — Re JsTa.s 
(1846), 8 L. T. O. S. 153. 

4084. .] — The order on a .solr. for payment 

to his client of a sum found due on taxation, 
requires jiersonal service ; but it appearing that 
t he solr. absentf'd liimsdf to avoid servici*, an order 
for substituted service was made.— if r i^.OYD 
(1848), 10 Beav. 451 ; 50 E. It. 655. 

4085. Bill of exchange from client to solici- 

tor — Payment to holder of title.] — An attorney’s 
bill having beim ordered to be taxed after the 
client had given a bill of exchange for the amount, 
it w'a.s found ln' has been overpaid, & he was 
ordered to lefiind the overpayment to the client, 
At also by a .subse(iuent ord(T‘ to pay the co.sts of 
taxation, more tlian a sixth having been taken off. 

Upon the api>lication of the attorney to be 
allowi'd to pay tliosi* sums to the holder of the 
bill of exchange, which had been di.shonoui’cd, 
instiuid of his client, he w^as ordtTcd to do so 
within a week, or, in default, that an attachment 
should issue Held : (1 ) no demand of the.se two 
sums was necessary to ground an attachment, but 
it was liis duty to seek th() holder of the bill, Ac 
pay the money to lutn. 

(2) A personal service of the rule of ct. must 
be made to ground an attachment for nonpa>TOent 
of moniiy pursuant to a judge’s order, whicli i.s 
afterwai'ds made a rule of ct., Aic service of the 
order Ac allocatur are not sufficient nor is service 
of the rule on the ]-iOndon agents of the attorney 
sufficient ; Ac for this defect an attachment, issued 
at the end of Jan. Ac executed on Feb. 12 was set 
aside in Trinity term following. — WoolIjISON v. 
Hodgson (1834), 3 Dowl. 178. 


uttomey, ho could not I'esist payment 
to his exors. — Chartebis r. Millek 
( 185fi), 14 U. C. H. 62.— CAN. 

k. Money received in proceedings not 
in court ,] — A judge In ohambors may 
interfere Bummaiily e^iraiuBt the attor- 
ney, by ordoiiniir him to render an 
account of & pay over such moneys, 


although there iw no lltigioua 
or suit, in ot. by or in which the money 
waw reoeivod, — Re An Attornby 
(1877), 7 P. R. 174.— CAN. 

1. Wbettier client made to tiring action.] 
— Although an attorney, who has col- 
lected money, may bo made to aoooimt 
therefor in a civil action, the ct. will 
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4086. Sum deposited as security for costs — 

Costs not exhausting fund.] — A Bolr., professionally 
concerned in a transaction for A., received on his 
iiccount in the course of that transaction a sum of 
money. Af forwards it was arranged between A. 
& B. & the soil', that the sum should remain in 
the solr.’s hands as a security for the payment of 
the expenses of certain proceedings taken in 
Parliament by B. to obtain an Act for a divorce. 
The application to Parliament having failed, & 
the costs of it not having exhausted the fund : — 
Held : under the summary jurisdiction of the ct. 
over the solr. it could order the repayment to A. 
of the balance. — Jix p. Wortham (1851), 4 Do 
C. & 8m. 415 ; 64 E. K. 896 ; affd., 4 I)e G. & 8m. 
p. 420, L. C. 

4087. Whether Interest allowed.]— The ct. will 
not grant an application requiring an attorney to 
pay over the interest of a sum of money w'hich 
has come improperly into his hands. — F enn v. 
WiiJ) (1832), 1 l)ow4. 498. 

4088. .1— Ke (’uia.en. No. 4042, ante. 

4089. .] — Pltf. instructed deft., his solr., to 

recover a sum of money for him. lie did so, but 
did not pay it to pltf. 8ub8e(iuently pltf. 
demanded payment of this sum : — Ne/d : interest 
on this sum was payable by deft, as from the date 
of the demand only, & not from the date when 
the money was rec(‘ive<l by deft. — Bari lay v. 
Harris & (’ros.s (1915), 85 U, J. K. B. 115 ; 112 
L. T. 1134 ; 31 T. L. R. 213. 

Sec Attorney A Solicitors A(t, 1870 (c. 28), 
s. 17. 

I). Lose of Ri(jhl to Sununari/ Order. 

4090. Acceptance of promissory note by client.] — 
If a jiarty in a cause take a pioimssory note from 
his attorney, for the debt, which Ins attorney has 
received from the opposiRj ]iarty, he deiivives him- 
self of th(' summary ivlief by application to the 
ft., to make the attorney pay over the mon<‘y. — 
Anon. (1825), 3 U. .1.0. 8. K. B. 100. 

4091. Bankruptcy of solicitor.! — The ct. will not 

compel an attorney to pay a sum of money lu' has 
received in his charact^u of attorney ; he liaving 
after tlie receipt of tlio money become bkpt. A 
obtained his certificate.— A'a* p. C’UI-LIFHrd v 
Warren (1828), 8 B. <& C. 220 0 1^. J. (). 8. K. B. 

329; 108 E. K. 1026. 

Annotation — Coiud. Hr (ISSri), 2.'» L. T. O. S. 98. 

4092. Money fraudulently received.] 
AMiore an attnrney has received money to the use 
of his client A not accounted for it, has after- 
wards become bkpt. obtained his certilicnte, the 
ct. will not, on motion, order liim to repay the 
money so received, the amount being a debt 
barred by the certiticate. But if the attorney 
liommitted fraud in the receiving & not account- 
ing, the ct. in the exercise of its general jm-isdiction 
over its otlicer will enforce such payment, as a 
moditlcafion of the punishment which it might 
otlierwise inflict for his misconduct. The case 
of fraud, however, ought to be clear, & the attorney 
should have notice by the form of the rule, that 
the application is of a penal natuiY!. It is not 
enough to call upon him to show cause why he 
should not pay over the money.— lie Bonner 
(1833), 4 B. <fc Ad. 811 ; 1 Nev. & M. K. B. 555 ; 
110 E. R. 661. 

Annotaiion : — Apld. Re (1835), 25 L. T. O. S. 98. 


4093. Action by client against solicitor.] — If a 

person commences an action against liis att-omey 
for money owing to him, he cannot make a sum- 
inary application against him to the ct. t-o make 
liim i>ay the amount, until ho has discontinued 
the action. — Anon. (1841), 5 Jur. 678. 

4094. .] — Where an award arising out of an 

action against an attorney was made against 
him, but he kept out of the way & did not pay 
the sum awarded, being money entrusted to him 
for investment wliich he liad appropriated, a 
summary remedy against him was refused. 

An Attorney (]H5(t), 4 W. K. 617. 

4095. .]--33ie ct. will not grant a rule 

calling upon an attorney to sliow cause why he 
should not pay over to his client moneys received 
by him as attorney for such client, when the client 
has issued a writ & recovered judgment for such 
moneys against the attorney.— AV Davies (1866), 
15 L. T. 161 ; 15 W. K. 46. 


Annotation : — ^N.F. Rc Gn^y, [1892) 2 Q, B. ItO. 

4096. .] — The summary jui‘isdiction of the 

ct. over soh'S. will not, except under very sptaial 
circumstances, b»i exercised to enforce a (daiiu 
which has been barred in an action at law.— 
SlTTINGBOURNE <fc SHEKKNESS Ry. Co. V. LaWKON 

(1886), 2 T. L. R. (505, (\ A. 

4097. .] — Where a solr. has committed a 

breacli of professional duty in failing to pay over 
money received by him for Ms client, the fact that 
the client has broiiglit an action against him Sc 
r(‘Covered judgment for the money does not take 
away the disciplinary jmisdiction of the ct. sum- 
marily to order payment of tlie money to the 
client.- Re Grey, [i892] 2 Q. B. 440 ; 61 .7. 

Q. B. 795 ; 57 J. R. 246 ; 41 \V. R. 3 ; 8 T. li. R. 
694, O. A. 


Atuuitahon ; — Apld. Re A Kr jk Hales, [1907] 2 

K. B. .3;{9. 

4098. Right dependent on special agreement— 
Agreement disputed by solicitor.] — The ct . will not 
interfere to compel an attorney to pay over money, 
the right to which is dependent on the existence 
of a special agreement betwei'n the client & the 
attorney which the latter disputes. — Hodsgn v. 
TERRAXii (1833), 2 Dowl. 264. 

4099. Money claimed by third party.] — ( 1 ) A 
solr. who has received & has in his hands the 
money of his client, will be summarily order-ed t o 
pay over tlie amount. 

(2) A solr. received moneys for his client, an 
administratrix : — Held : he could not set up 
proceedings by the next of kin, of whose rights ho 
had notici*, as a defence for not paying tla* ad- 
ministratrix. — Rc Becke (1854), 18 Beav. 462 ; 
52 E. R. 182. 

Delay.] — See Limitation of Actions, A'oJ. 
XXXII., pp. 326, 482, 510, Nos. 124, 1450, 1923. 


R. Aitactmicnt for Disobedience to Order. 

Contempt of court, attachment & committal 
generally.] — See Contembp of Court, Vol. XVI., 
pp. 6 et seq. 

4100. Balance found due on taxation — Appli- 
cation of Debtors Act, 1869 (c. 62).] — Default 
by a solr. in payment of a balance found duo 
fi*om him to his client upon taxation of Ms bill 
of costs imder the common order to tax is “ de- 
fault by a solr. in payment of a sum of money, 


compel him to do summary justioo 
without putthig the client to the ueces- 
slty of bnnginff an action. — Kxv- Kkrh 
r. ThoRNB (ll79), 18 N. B. K. 623.— 

CAN. 

m._ Right to money dvpendeni on din- 
‘ confroc#.}— The ot. will not, on 


a Humniary application, compel an 
attorney to nny *)ver money the right 
to which is aepoiulent on the existence 
of an aw^cment heiween tho attorney 
& tho client, which the latter disputes. 
— Re lloBKin’soN, Kx p. Kikhstkao 
(1908), ;i8 N. B. It. 463; 5 E. li. II. 


389.— CAN. 

PART X. SECT. 6, SUB-SECT. 1.— E. 

n. may be attached — Queen’s 
Bench idtorney practising in dtstriet 
court .] — An attorney of the Queen’s 
Bench practising in a dist.rlct ot,, may 
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seiTi^fd Suh^aed. 1, L\; sub- 

w^ien ordered to pay the same in his character of an 

"foTZ ""I tile order ” within above 

Aci, s 4, & an attachment may be issued against 
him.— Le White (1870), 23 L. T. 387 ; 19 VV\ R. 

^>Mion .—Apia. Jie Barfield & Kush (1871), 19 W. Tl. 


4101 . 


, , , ' ' *1 Refault by a solr. in nav- 

mont of a balance found due from him upon taxa- 
lon of liis bill of costs under the conXn oldtr 
for that purpose, is default in payment of a sum 
of money ordered to bo paid by the sole, in liS 
character of an officer of the ct. within above Act, 
s. d (4), an attachment may be issued airainst 
Inni.-Rc H-H (1870) L. K. 9^,. 14^72^^^ 

L. It. 10 Kq.‘442‘ proceedings, 

^nnoiahan :-histd.'lie Hope (1872), 7 Ch. 71pp. .<-,23. 

arj?7^’ •]— hV A Solicitor, No. 3037, 

7 « Beav. 209; 

aimi * 50 E. R. 323. 

rur it*- ‘I— -A solr. may be imprisoned for 

default in payment of a balanci- ordered to bo paid 
on a common order to tax his lull of costs -ffe 
A. B. (1870), 39 L. J. Ch. 159. 

4105 . -- An attorney having failed to 
obey a rule of ct. by which he was ordered to pav 
over a sum of money received by him in his 
character of attorney, the ct. refused to order an 
attachment upon (he coumion affidavit. Wdiere 
t lie client lias elected to take his remedy by a civil 
proceeding, he must have recourse to an execution 
under Judgments Act, 1838 (c. 110), s, 18 or an 

application under Debtors Act, 1809 (c fW) Re 

Ball (1873), T. U. 8 C. P. 104 ;’l2 l! tat lOE 

y- 

,S7Q**®„' “ I'nder HII order to tax made in 
1873, a balance was found due from a solr. in 
lespect of moneys rect-ived by him, & ought to 
have Wn I.aul will.in twenty-one daya from .Ug! 

k’s "i 11“ governed by 

It. h. t. 187.1, Ord. 41, r. 2, cS: an attacliment for 

issued without notice to 

. 'V - B. 103 ; 3 Cliar. IV. Cas. 309. 

Re£d. Dallas r. Dlyu (187G), .'5 Cli. D. 190. 

4107 . .■) A .solr. received on behalf of a 

dient a sum of f safl, which he paid into his account 
nith his own bankers & dealt with os fiis own 

“mi oV£lf?n forwarded to Ids client a 

uroind tonf f P">' '"‘J«'ioe, on the 

ground that Le had a claim ngainst an atrent 

witli^'lum^ employed to communicate 

O B n V f been made to the 

Tnflttfr? w ^ compel the solr. to pay the money, the 
matter was referred to a master, who reported 
that the balance was duo from the solr. to his client 
madebythe Q. B. Div..&al 80 a 8 ub 8 e- 

sCd dLv Th^ ® chambers, that the solr. 
nould pay the balance claimed to his client, 
hese orders not haying been complied with an 
order for the attachment of the solr. was made bv 

pavm?n Wf ' 1’’® “’'‘I™ <-ho 
hi elauned were not merely 

rHo 1 of civU process, but were orders 

n officer of the ct & 

187)^7‘777 T? granted.— Ifc DudZe? 

(l«^^3), 12 Q. B. D. 44 ; 49 L. T. 737 ; sub norZ 


roc«l'vea''L‘V7is'c4ient-^“n^^ fVaie/i from courLl—An attorney liad 

«’ (18LV), Tuv 2lf_CAV^“^ J ordered to pay into ot. a 8uin 

o. To repau monfu Improperly withdrawn by liim from 

/ u mnneu xmproperlu wdh- ot. After a hearing, the ct. directed 


Re Dudley, Ex p. Monet, 53 L. J. Q. B. 10 ; 
32 W. R. 204 ; 28 Sol. Jo. 71, C. A. 

Anmtdims .‘—Cor^. Kc Wray (1887). 30 Ch. D. 138; 
Re Gent, Gont-DavlH r, Harris (1888), 40 Ch. D. 190; 

Grey, [18921 2 Q. B. 440 ; xSoJdon t>. Wilde, 11911) 1 
jk. B. 701. Reid. /<*« Strong (1886), 32 Oh. D. 342 ; God- 
frey V. G. (189.1). 73 L. T. 599. 

4108. Bankruptcy of solicitor — Effect of dis- 
charge.] — By the master’s allocatur an attorney 
was ordered on May 12 to pay over to his client a 
sum of i‘1.5 ; on June 20 the attorney became 
bkpt., <te afterwards obtained his certificate : — 
Reid : it was then too late to move for an attach- 
ment for not jiaying the money pursuant to the 
master’s allocatur. — B aron v. MarteiJa (1827), 9 
Dow. A By. K. B. 390. 

-4n.fl-o/filioji:--Re!d. Rr Ncwbei-y (1835), 4 Ad. & Kl. 100. 

41 09. .] — An attorney, in custody under 

an attachment for non-payment of money pur- 
suant to a rule of ct., is entitled to be discharged 
from custody on having become bkpt., & obtained 
Jus certificate, even though he received the money 
m (he course of lus employment as attorney. — > 
R. r. Edwauds (1829), 9 B. & C. 052 ; 7 L. J. 
O. S. K. B. 311 ; 109 E. B. 242. 

r (l«5r)). 25 L. T. O. 8. 98. 
(^866)' 1* *0^58’ ^ ^ Now ton 

Bankruptcy, Vol, V,, pp. 
1029-1032, Nos. 8114-8434. 

4110. Order for payment— Defect— Misnomer.]— 

An attachment ordered absolutely in the first 
instance against an attorney for non-payment of 

order, to another attorney 
of the party, for whom the former had been 
changed by order of the ct., & that although in the 
orders for changing the attorney, & for payment 
of the money, ho liad been called Jolin, whereas 
his name was James, but he Ijad alBmded several 
summonses taken out as against Jolm, & had 
consented to some of t hem witliout objecting the 
misnomer, whicli tlie ct. thought, under the 
circumstances, cured the mistake. — Stevenson v. 
Rower (i82i), 9 IViee, 384; 147 E. li, ]2(]. 

4111. __ Vagueness & uncertainty.] — 
An order was made directing that ajiplt. should 
be ordered ‘ to deliver to appet. a cash account 
showing the moneys received by him for & on 
account of appet., & to pay the moneys due from 
liini to a[)[)ct., & such further order as to the taking 
of any account or production of any iiapers as 
might s(^rn tit.” 3'he order was not complied 
' I • I ^ J^nlge in chambers made an order under 
which applt. was committed to prison : — Held : 
the order directing the payment of money “ due 
from applt., to tin* appet.” was too uncertain & 
vague, & Diereforo both the order for attacliment 
X tJie wi'it must be set aside as being irregular & 

Weathkrley (1918), 88 E. J. K. B. 482 ; 

120 E. T. 431 ; 03 Sol. Jo. 100, C. A. 

4112. Service on solicitor— Necessity lor.] — 

WooLLisoN V. Hodgson, No. 4085, aide. 

4113. Notice of motion to solicitor — Necessity- 
for.] — Re A Solicitor, No. 4106, ante. 

4114. Whether attachment absolute In first 
Instance.] ^A rule to show cause why an attorney 
should not pay his client a sum of money, having 
been referred to the master, who found a certain 
Buiu uuc, & made liia allocatur accordingly, whore- 
upon the rule was made absolute : — Held; a rule 
for an attachment for the non-payment was not 

flrst instance.— R yan v. Farnell 
( 1836), 1 Har. & W. 641. 


attachment to Esuo for 

Miijjkr (N. S.) 
(1909), 7 E. L. It. 12.~CAN. 

p. Refusal io pan to English atiomey 


appet . ’b 
(N. 
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4116. .] — Where money has been wrong- 

fully detained by an attorney from Ids client, & a 
rule requiring him to pay that money over has been 
made absolute against 1dm, it being clearly shown 
that he was aware of what the rule required him 
do, the ct. granted a inle for an attachment 
absolute in the first instance, he not liaving 
complied with the rule. — Ex p. Burgin (1841), 
1 Dowl. N. S. 292. 

4116. .] — A rule nisi, requiring an attorney 

to show cause why he should not pay a sum of 
money, was enlarged at his request, but no cause 
being shown, & the mle being made absolute, tlds 
ct. granted an attachment absolute in the first 
instance. — Ex p. Brightmore (1841), 0 Jur. 15. 

4117. Whether right to attochment waived — 
Acceptance of part payment.] — An order made 
against A., a solr., under Debtors Act, 1869 (c. 12), 
for payment of money by a certain day, with notice 
that in default his property would be liable to 
sequestration & himself to be arrested & com- 
mitted to prison, was followed by the issue of a 
fi. fa., under which the sheriffs took possession. 
An arrangement was then made by which the 
sheriffs withdrew from possession, upon an engage- 
ment by A. to pay tlu* amount, costs, charges, &> 
interest, by inontldy instalments, &, in default 
that they sliould re-enter under the original order 

proceed with the exe(iution of the warrant as if 
they had not withdrawn from posst'ssion. De- 
fault having been made in payment of the instal- 
ments ; — Held : after the arrangement for with- 
drawing from possession & jiayment by instal- 
ments, A. could not be attached for defaidt.-- 
Harvey V. Hall (1878). L. R. 16 Eq. 324; 43 
L. .T. Ch. 95 ; 28 I.. T. 734. 

Anjwtnt ion : — Distd. Tic F«-miay, 2 Oh. 137. 

4118. — - — .] —After a writ of attachment 

had been issued at the instance of clients against 
a solr. for his non-payment of a sum of £78 which 
he had been ordered to pay, the clients, at the 
request of tlu* solr,, agreed to suspend proceedings 
upon the writ for foiu‘t.een days upon tlie solr. 
I)aying £25 on account. This was done, but the 
soli*, did not make any further jtayment \vitliin the 
extended time, & he u as arrested. Upon a motion 
by 1 he solr. for his discharge from custody : — 
Held ; by giving time & accepting part payment, 
the clients had not waived th(*ir right to enforce 
the writ of attachment . — He Fekeday, [1895 1 
2 Ch. 437 ; 73 L. T. 56 ; 13 II. 639 ; sub nom. 
lU A Solicitor, 64 L. ,1. Ch. 894 ; 39 .Sol. Jo. 601. 

4119. Civil proceedings against solicitor.] — 

Re Ball, No. 4105, nrite. 


Sub-sect. 2. — To Deliver ui* 1 ’apers. 
See Sect. 2, sub-sect. 4, B,, nute. 


Sect. C.— SPECULATIVE ACTIONS. 

4120. Right to bring speculative action.] — 

Observations as to the circumstances in which a 


solr. may take up a speculative case on behalf of 
a poor client, & as to the terms on which he may 
do so.— Wiggins v. Lavy (1928), 44 T. L. R. 721,. 

C. A. 

4121. .1 — Ladd v. London Road Car Co. 

(1900), no L. T. Jo. 80. 

Ann/itcaions : — Apprvd. IHoh v. Cook (1900), 110 L. T. Jo. 

94. Retd. Wiggliia u. Lavy (1928), 44 T. L. U. 721. 

4122. .1— Rich v. Cook (1900), 110 L. T. 

Jo. 94, C. A. ^ 

Annotatum : — Reid. Wiggins v. Lavy (1928), 44 T, L. R. 721. 

4123. Liability to pay costs personally — Whera 
bon& fide cause of action.] — Rich v . Cook (1900)„ 
110 li. T. Jo. 94, C. A. 

4124. — — .] — In a speculative action 

brought to recover damages for personal injury 
the evidence at the trial showed that the action 
was wholly unwarrantable. As pltf. was a man 
of straw, dofts., judgment whh costs having been 
entered for them, moved that the solr. for pltf. 
should bo ordered personally to pay their taxed 
costs : — Held : although the solr.’s clerk who had 
taken instructions &- prepared the brief had been 
guilty of reprehensible conduct, there was no. 
absolute^ proof that the solr. had not acted bond 
fide in the matter. There was nothing wrong or 
illegal in taking up a speculative action so long as 
the solr. took reasonable care to assure himself 
that pltf. had a case fit to be brought into ct. In 
the j>resent case the solr. deposed tliat he had 
given the matter his consideration, & had decided 
on the documents that pltf. had a fair chance of 
succeeding. He was therefore entitled to the 
benefit of the doubt, & it would not be fair to order 
liim to personally pay defts.’ costs. At the same 
time, defts. ought not to pay more than their 
own costs of tlic motion, which for the reason 
above stated was dismissed. — W arren v. London 
Road (,^ar Oo. (1907), 52 Sol. Jo. 13. 

4125. Illegal agreement between solicitor & 

client.] — A solr. acting for a client in reference to 
a claim against a bank wrote to the client as 
follow’s : “ Inasmuch as you have agreed to pay 
me 25 per cent, of whatever you may succeed in 
recovering ... I agree that such percentage shall 
cover all my costs & expenses in any action . . . 
taken in respect of your claim, & in the event of 
your failing to recover anything I undertake to 
make no claim against you for my costs or charges.” 
A writ w’as issued against the bank, but from a very 
early period in the action the solr. knew that there 
was no substance in tlie claim. Eventually the 
client witlidrew her claim & judgment was entered 
for tlio bank, with costs. The costs not being 
paid by the client, the bank sought to make the 
solr. personally liable : — Held : the agreement 
between the solr. & the client was champertous 
& illegal ; t he solr had been guilty of misconduct 
as a solr. ; & lie must pay the bank’s costs in the 
action inasmucli as these would not have been 
incurred but for his conduct. — Danzey v. Metro- 
politan Bank of Engt^and & Wales (1912), 
28 T. L. R. 327. 

.] — See Sect. 4, ante. 


recfii'cd xn ncting as ayent.] — rociclvod thu amount but did not. jiay pruilty of mlHcondiiot as an ofllccr of t,ho 

An Irish attorney, employed bv ua it over, &, havinir been ordered by the et., within Debtors (Ireland) Act, 1872, 

English attorney to ri'cover a debt et. to pay it & th«' costs of the order, s. 5 (4), & an attachment shonld issue. — 

duo in Ireland to an English client, did not obey the t>rder : — 7/oW:bowas ife H (1876), I. R. 10 C. L. 439.— IR. 
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Part XI. — Solicitors and Third Persons. 


Sk(’t. 1.— in general. 

4126. Necessity for proof of employment.] — 

Defender M. was trustee under a marriage contract, 
by wliich t he wife’s property was settled on herself 
for life, excluding the jus mariti ; &, in case she 
survived Iier husband, to her in fee ; but, should she 
predecease her husband, to him for life or until his 
second marriage ; & lastly, in the event of her 
predeceasing her husband, to her children in fee, 
after her husband’s decease or second marriage. 
Defender M. & the husband & wife, who were also 
tiiistees, lent this trust fund on the security of 
unfinished houses in course of erection under a 
building speculation. The only valuation the 
trustees had before them was one by an architect, 
which had been obtained by the borrower, but 
they consulted defender II., who was their law 
a^nt, & were informed by him that there was no 
object to the investment. The deed contained an 
immunity clause exonerating the trustees from 
“ omissions or neglect of diligence, or the insuffici- 
ency of securities, insolvency of debtors, or depre- 
ciation in the value of purchases.” Pursuers, the 
children of the marriage, while both spouses were 
alive, bi*ought an action for a declarator that 
defender M. the law agent were jointly & 
severally liable to restore the fund, which had 
been lost by the failure of the speculation : — Held : 
the law agent was not liable, for there was no 
evidence to prove that he had been employed by 
pursuers or any person on their behalf. — R ae v. 
Meek (1889), 14 App. Cas. 558, IT. L. 

Anruitaiinns — Apld. Brlnsdrn v. 'W'illianis, [IHOi] S Oh. 

185. Befd. Mara v. Tlniwne, (189(il 1 Oh. 19U. Mentd. 

Wymau r. Putorson, 119001 A. O. 271. 

4127. Duty of solicitor — On making arrangement 
with opposite party.] — The prudent course for 
attorneys, wlien they enter into any arrangement 
with an opposite party, is to draw up a memo- 
randum of the terms agreed upon it read it over to 
the partv, & let him sign it. — G reenwood v. 
Eldridge (1833), 6 C. & P. 128 ; 172 R. R. 1175. 

4128. Communication with opposite party — 

In absence of opposite party’s solicitor.] — Raspe- 
80N V. Peck (1849), 13 D. T. O. 8. 103. 

4129. Solicitor acting for trustee client — 

Duty as against cestui que trust.] — It is improper 
conduct in a solr. acting for a trustee to attempt 
to protect his client against the just demands 
of a ceeiui que trust by throwing formal difficulties 
in the way of the latter, which the solr. would not 
otherwise have insistod on as necessary for the 
prot-ection of his client. — ^A ylmer v. Winter- 
bottom (1857), 4 Jur. N. 8. 19. 

4130. On acquiring Interest In land — Not in 

character of solicitor.] — Where a solr. acquires by 
contract a different interest beyond what Ids 
character of solr. confers, sucli as an eijuitable 
mtgo., it is incumbent on him immediately to give 
clear & distinct notice of such interest to all persons 
in the visible ownership of the estate, & such a case 
is not within the principle of the cases in wliich 
a purchaser of land has been held bound to inquire 
of the tenant in possession the nature of his 
interest, — B ozon v. Williams (1829), 3 Y. & J. 
1.50 ; 148 R. R. 1131. 

Ann/)t(Uion : — Reid. Small v. Attwood (18.34), 1 Y. & C. Ex. 


Sect. 2.— LIABILITY TO THIRD PERSONS. 

Sob-sect. 1. — In General. 

4131. Non*dlsolosure of incumbrance— ;-Sale of 
land.] — Attorney on sale of an estate not disclosing 
to the buyer an incumbrance, & loading him to 
suppose the title would be a good one, held liable 
to make satisfaction in default of the vendor. — 
Arnot V. Biscoe (1748), 1 Ves. Sen. 95 ; 27 E. B. 
014, L. C. 

A nTwtah'ons :~Di8td. Evans v. Bicknell (1801), 0 Vch. 174. 

Reid. .Slim r. fVoiieber (I860), 8 W. K. 347. Mentd. 

Downing r. TownHond (17.')3), Amb. 592 ; ,Soddon v. 

Connell (1840), 10 Sim. 58. 

4132. .] — Re Hinton, Tyleb v . Webb, 

No. 4051, ante. 

4133. Sheriff’s fees.] — A sheriff’s officer can 
recover caption fees, by an action against the 
pltf.’s attorney, who caused the warrants from the 
sheriff’s office to be directed to him, it being proved 
that the master will allow the caption fee in taxing 
costs, & that it is always paid by pltf.’s attorney, 
notwithstanding 23 Hen. 0, c. 9. — Townsend t’. 
(Carpenter (182,5), 2 C. & P. J 18 ; Ry. M. 31 i ; 
172 E. R. 64, N. P. 

Annotations : — FoUd. Nowtou ti. Cbarnbors (1844), 1 Dow 

& L. 869. Apld. Waibank r. Quartermon (1846), 3 C. B. 94. 

4134. Evidence of usage.] — A sheriff’s 

officer may maintain an action against the attorney 
of pltf. in the original suit for caption fees & 
conduct money, on proof of an employment by 
the attorney, & that it is tlie usual course of busi- 
ness for fhe attorney to be charged with & to pay 
such fees. 

Proof of the usage of business is mimissible in 
evidence to establish the liability of the attorney. 
— Newt'on r. Chambers (1844), 1 Dow. & L. 809 ; 
13 L. J. Q. B. 141 ; 2 L. T. O. S. 351 ; 8 Jur. 244. 

.] — See Execi^tion, Vol. XXI., jip. 014, 

615, Nos. 2025-2035. 

4136. Costs — Refunding costs — Paid by defen- 
dant to solicitor — Solicitor acting without authority 
of client.] — If an attorney sue out a writ against 
A., at the suit of B., without any authority, expre.ss 
or implied, from B. for so doing, & A. pay the costs 
of such writ to the attorney, A. may recover back 
the amount of tho.se costs, by bringing an action 
for money had & received against the attorney ; 
but if the attorney had any authority, either ex- 
press or implied, from B. to sue out the writ, sucli 
action for money had & received will not lie against 
the attorney, even though B. had no cause of 
action against A. — Dt/pen v. Keeiang (1829), 4 
C. & P. 102 ; 172 E. R. 020, N. P. 

4136. — Paid for client by third person — 

After taxation on third person’s application.] — 
If a party taxes the bill of an attorney for costs 
due from a third jierson & pays the bill, he cannot 
afterwards recover the amount without sliowing 
the payment to have been made through ignorance 
or misrepresentation ; & if an action be brought, 
the ct. will stay proeeedings. — K endai.L v. Alken 
( 1834), 10 Bing. 438 ; 2 Dowl. 783 ; 4 Moo. & 8. 
319 ; 131 E. R. 974. 

Claim by trustee In bankruptcy.] — 

See Bankruptcy, Vol. V., pp. 041, 042, Nos. 
5704-5773. 

Liability to pay costs.] — See Part X., 

Sect. 4, ante. 


PART XI. SECT. 2, SUB-SECT. 1. 
4133 1. Sheriff's fees.] — An attorney In 
liable to the sherlft for fees on exeouting 
\\ntR, & for serviceB rendered for blm 


in cauBos of bln clloiitH, without any 
special undertaking. — J arvih v. Wash- 
burn (1830), Dra. 183.— CAN. 

q. Acting wUhani antlwrity.]- — Moran 


V. HohermerhoRN (1858), 2 P. It. 261. 
- CAN. 

r. .1 — Morris r.CoNFEBKRA’noN 

Life Assocn. (1895), 1 7 P, II. 24. — CAN. 
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4137. Expenses of witnesses — Where express 
promise to pay — Compensation for loss of time.] — 

A promiso by an attorney after trial to pay a 
witness a compensation for his loss of time cannot, 
it seems, be enforced either by action or attach- 
ment. — Bates v. Sturgks (1832), 2 Moo. & S. 172. 

4138. Money received from opposite 

party.] — A., an attorney, caused B. to be sub- 
pcenied as a witne-ss in a cause in which A. was 
attorney, & B., before he went to the Assizes, asked 

A. who was to pay him, & A. said ho would do so. 
After the Assizes, at which B. attended, & was 
examined. A.’s clerk, by the direction of A., gave 

B. an T.O.U. for the amount of B.’s expenses & loss 
of time, which amount A. received from the oppo- 
site party after the costs in the cause had been 
taxed : — Held : B. might recover the amount from 
A. on a declaration containing counts for money 
had & received, & on an account stated. — Evans 
V. PHiLEPOT'rs (1840), 9 C. & P. 270 ; 173 E. R. 831. 

.1 — See Evidence, Vol. XXll., p. 430, 

Nos. 4530, 4531. 

4139. Money received in bankruptcy proceeding 
— Solicitor acting for creditor — Without authority.] 

— Assignees, on the representation of the solr. to 
the commission that he is authorised to receive 
it as agent, pay over a dividend to such solr. 
It turns out l\o had no such authority. Upon 
I)etition of cmditor for j)aympnt to him of the 
tlividond, charging tliat no auihority was given 
to that solr., held, that being solr. t-o the commis- 
sion he might be made resp. as well as the assignee, 

that a joint order might lx* made against them 
ail for its payment. — Re Johnson, Ex p. Story 
( 1834), 4 ])(‘ac. «te Ch. 501 ; 2 Mont. & A. 54 ; 4 
]/. J. Bey. 1 1, Pt. of H. 

4140. Expenses of commissioner for examining 
witnesses.] — On a pt'tition by the comr. appointed 
to examine witn«‘sses in the causes the solr. for 
defts. was ordered to ])ay the comr.’s expenses 
in attending the commission, <te t.lie costs of this 
petition, althf)Ugh ho lia<l given no personal 
guarantee for the payment of such expenses. — 
Parsons v. Benn (1850), 10 li. J. Pli. 204. 

4141. Application of trust money — Received 
under administration order.] — (1) Although the 
fact that solrs. liave, in the administration of a 
deceased person, received tm.st moneys with know- 
ledge of the trust, & paid them over to their 
client, the personal representative, by whom they 
have been wastc'd, will not render them personally 
liable to the cefiiuis que triist, yet wlem there was 
a decree directing the reprosont-ative to ]jay into 
ct. what he should receive, & subsequently to that 
decree portions of the estate came into the hands 
of the solrs., from which they discharged them- 
selves, partly by taking credit for their ante- 
cedent bills of costs, & partly by pa^anents to their 
client sliortly before his bkpet., in a suit by the 
cestuis que inu^t : --Held : the solrs. were bound 
to see that tlie decree of the ct. was obeyed ; they 
were not entitled themselves to receive, or to 
appropriate any part of the estate in a manner 
ac variance with the order, & they must be charged 
with the amounts in question, interest from the 
time when they received the principal. 

(2) As to moneys forming part of the estate 
which, at a period anterior to the decree, the 
solrs., acting for the personal representative, had 
lent upon certain bonds, & the bonds were, after 
the doci*ce, paid off to the solrs. : — Held : inas- 
much as these were never bonds of testator, & 
as in a prior administration suit, the investment 
upon them had been disallowed, these moneys 
must be regarded as having been throughout in 
the hands of the representatives, & the solrs. 


were not liable to the ceatuis que iruet in respect 
of them. — H arries v. Rees (1807), 37 L. J. Ch. 
102 ; 17 L. T. 418 ; 10 W. R. 01, L. JJ. 

Annotation : — Oancrally , Reid, lie Blundell, Blundell v . 
Bhmdell (1888), 40 Oh. D. 370. 

4142. Received from client — To defray 

client’s costs.] — Semble : a solr. who receives from 
his client for the purpose of his or her defence a 
sum of money which A. alleges was trust money 
in the client’s hands is under no duty to preserve 
the money as .such trust money or to refuse to 
apply it in accordance with the client’s directions. 
— La Roohe V. Armstrong, [1922] 1 K. B. 485 ; 
91 L. J. K. B. 342 ; 120 L. T. 099 ; 38 T. L. R. 
347 ; 00 Sol. .To. 351. 

4143. Fees for entering appeal at sessions — 
Liability to clerk of peace.] — The solr., A. not the 

client, is liable to the clerk of the xx'ace for fees 
connected with the entering, (‘tc.. of an appeal 
at the sessions. — Langridge v. Lynch (1S7()), 34 
L. T. 695 ; 40 J. P. 031 . 

4144. False Instructions to counsel.] — An agree- 
ment had been come to between A. & B. The 
agreement was by B.. &, as the claim alh^ged, the 
breach was accompanied by false instructions to 
counsel given by a solr., & by the solr.’s false 
statement s upon oath : — Held : on an action for 
injunction consequent upon the breach by B., 
on the claim as alleged, there was no right of 
action against the solr. for costs. — Blackburn 
Union v. Brooks (1877), as reported in 20 W. R. 
.57. 

4145. Withholding information.] — Davis v. 
Ohrly (1898), 14 T. L. K. 200. 

Counsel’s fees.] — See Barristers, Vol. III., pp. 
332, 333. Nos. 212-214, 221-229. 

Liability to trustee In bankruptcy.] — See Bank- 
ruptcy, Vol. V., pp. 011, (142, 987, Nos. 5701- 
5773, 8080. 

Money deposited with solicitor of vendor — Non- 
completion of sale — Liability to refund.] — See 

Agency, Vol. I., pp. 007, 008, Nos. 2808-2813 ; 
Auction, Vol. III., p. 24, No. 108. 

Liability of partnership — For acts of partner.] — 
See Part XIL, Sect. 4, sub-sect. 4, jiost. 


Sub-sect. 2. — In Contract. 

4146. No priority between client & third 
persons.] — A person instructs an attorney to bring 
an action ; who employs his own stationer, 
generally employed by liim. The client has 
nothing to do with the stationer, if the attorney 
becomes insolvent. TTie client pays the attorney. 
The stationer tJu*r<!for(^ has no remedy against the 
client (JjORD Erskine, C.). — Ex p. Hartop 
(1800), 12 Ves. 349 ; 33 E. R. 132, L. C. 

4147. Express contract — Not entered Into as 
solicitor.] — An attorney who signs an instrument 
agreeing to give up certain bills of exchange, on 
certain things being done, is personally liable, 
unless he enters into the agreement as the attorney 
or agent, & it is so specified on the instrument. 
— Kendray V. Hodgson (1805), 5 Esp. 228 ; 170 
E. R. 794, N. P. 

4148. Purchase of freehold In own 

name — Specific performance.] — ^A solr. contracted, 
in his own name, to purchase a freehold ; he re- 
sisted the performance of it on the ground, that 
lie had acted as the more agent of a client, & that, 
being a case of hardship, damages at law would 
be an adequate remedy to the vendor : — Held : 
he was bound to perform the contract. — Saxon 
V. Blake (1861), 29 Beav. 438 ; 54 E. R. 097, 

4149. Entered Into as agent — Indorsing 

bill of exchange.] — Where a solr., acting in getting 
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in debts due to the estate of an intestate, under 
the authority of & as local agent to the adminis- 
trator, another person being the immediate & 
general agent of the administrator, under whose 
directions the solr. acts, has received money in 
the course of his agency, wliicli it is Ids duty 
according to his instructions to remit to the general 
agent ; if in order to effect the object of remittance 
more conveniently he prociu^ a banker’s bill for 
that purpose which is accidentally drawn in his 
favour, so that it becomes necessary that he sliould 
indorse it, & he does so, a ct. of equity will restrain 
an action commenced against him on such in- 
dorsement, whetlier brought by the indorsee, the 
principal agent, or by a banker with whom the 
bill has been deposited for the purposes of being 
presented for acceptance & payment by the 
drawee although the banker may have given 
credit for the amount, if the latter can be shown 
to have had any knowledge or information of the 
circumstances attending tlie transaction & of the 
relative situation of the parties. — Kidson v. 
Dilworth & WELCir (1S18), 5 Price, 504; 140 
E. R. 095. 

Annotation :- — Mentd. Castriquo v. liufdKicg' (IHj,')), 10 

Moo. r. C. r. 01. 

4160. Where no authority .] — Semble : 

if an attorney enters info an agreement professing 
to bind others, but which is inoperative by reason 
of the v'ant of authority, he renders himsc'lf per- 
sonally liable thereon. — Westminster Improve- 
ment CuMKS. r. FULI.ER (1849), U L. T. O. S. 
204. 

4151 . .] — A contract having been 

entered into by a firm of solrs. acting on behalf 
of their client, to pay pltf. certain sums of money, 
pltf. filed his bill against the client & soli's., alleging 
that the client was bound by the contract, but that 
the client denied that he was so bound on the 
gi’ound that the solrs. had no authority to enter 
into such contract. ; A: t he bill prayed specific 
performance by tlie client ; or otherwise if it 
should appear that the solrs. were not. authorised, 
then that the soli's, themselves might be declared 
personally liable to perform the same. A de- 
murrer to the bill by the solrs. was allowed on the 
ground that pltf. did not himself allege that the 
client was not bound, «te, also, that alternative 
relief could not be prayed against one deft, in case 
relief could not be obtained against another deft. 
—Clark r . Rivers (Lord) (1807), L. R. 5 Eq. 
91 ; 37 L. J. Ch. 70 ; 17 Ju T. 100 ; 32 J. P. 71 ; 
10 W. R. 123. 

4152. Implied contract — Expenses of messenger 
under commission of bankrupt.] — Petitioning 
creditor, & not the solr., is liable to the messenger 
under a commission of bkpt., for the costs & ex- 
penses attending it. The solr, is an agent merely, 
& is not to be regarded as a principal as respects 
the messenger ; altliough ho make himself 
responsible to the messenger, petitioning creditor 
will not therefore be exonerated, without the 
exi)rcss consent of the messenger to discharge 
him.— Hart v. White (1810), Holt, N. P. 370; 
171 E. R. 277, N. P. 

4153. — — Refreshments supplied to witnesses.] 

—An attorney who takes witnesses to an inn, is 
pr-imd facie liable to the innkeeper for the expenses 
incurred. — Carirs v. Richardson (1822), 1 L. J. 
O. 8. K. B. 11. 

4164. — .1— The mere circumstance of 

a party being the attorney in the cause will not 
make him responsible for refreshments supplied 
by a coffee house keeper to the witnesses while 


attending the trial. But the fact of his being 
found in communication vdth the witnesses at 
the coffee house, is some evidence to go to the 
jury, that the supplies were sanctioned by him. 
— ^Pendali. V. Nokes (1839), 7 Bcott, 047 ; 3 

Jur. 720. 

Annotation : — ^Befd. Lee v. Everest (1857), 2 IT. & N. 285. 

4165. Employment of surveyor — Solicitor 

acting for abortive railway company.] — The solr. 
of an abortive railway co. is not liable for the 
employment of a sin-veyor. — Reece v. Jackson 
(1848), 10 L. T. O. 8. 327. 

4166. — — As expert witness.] — An attor- 

ney, being in the position of an agent for his 
client, is not liable for the charges or expenses of 
a skilled witness retained by him, in pursuance 
of liis general instmetions to make simveys, re- 
searches, calculations or experiments, with a view 
t-o examination as a witness in his client’s cause. 
— J.EE V. Everest (1857), 2 H. & N. 285 ; 20 
L. J. Ex. 334 ; 29 L. T. O. 8. 203 ; 22 J. P. 55 ; 
5 W. R. 759. 

Annotation ; — Expld. Sollery v. Flowker (1857), 27 L. J. 

Ex. 11. 

4157. Repairs done to c]lent*s houses- 

Account received by solicitor without objectlon.]- 

The attorney for the owner of houses was held 
liable for repaii'S, having ordered the work to be 
done, & received, without objection, an account 
made out to himself, although th(? owner had given 
bills on wliich pltf. had recovered judgment 
against him. — Jones v. Wint (1858), 1 F. F. 
2«J, N. P. 

4168. Employment of shorthand writer — 

Liability for fees.] — Where a solr. employs a short- 
hand writer to take shorthand notes of a case in 
which the solr. is acting for a client, in the absence 
of a special airangemont the solr. is i>erHonally 
liable to the shortliand writer for tlie costs of the 
notes. — Cocks v. Bruce, 8earl & Cood (1904), 
21 T. I.. R. 02 ; sub vorn. Cocks v. B. S. & C., 49 
Sol. Jo. 09. 

Annotation .‘—"Diati. Wakcflcld Duckworth (lOU), 84 

L. J. K. B. 335. 

4169. Employment of photographer — Lia- 

bility for photographs supplied for use In court.] — 

A member of a firm of solrs. ordered certain phot o- 
graphs from pltf., a photographer, for tlie purpose 
of litigation in which the solrs. were acting for a 
client. Pltf., wlio knew tliat the solrs. wc're so 
acting & that the photogi-aphs were required for 
the purpose of litigation, debited tin* solrs. with 
the price of the photographs in his books. In 
an action brought by pltf. to recover the price of 
the photog(raphs from the solrs. :■ — Held : the 
solrs. were not liable inasmuch as they were primO 
fade agents acting on behalf of a principal, & the 
transaction was not a cash transaction in the 
sense that (he solrs. had no authority to pledge 
the credit of the client, nor had any custom been 
proved that a solr. who makes a contract of this 
nature is personally liable. — Wakefiei.d v. Duck- 
worth & Co., [1915] 1 K. B. 218 ; 84 L. J. K. B. 
335 ; 112 L. T. 130 ; 31 T. E. R. 40 ; 59 Sol. Jo. 
91, C. A. 

4160. Business done by other solicitor.] — 

ScRACE V. WiiirriNGTON, No. 4303, post. 


Sub-sect. 3. — In Tort. 

A. In General. 

4161. Wrongful payment of money — After bank- 
ruptcy of client — Liability to assignees of bankrupt.] 

— A party being arrested gave a bail bond, but in 
consequence of his not perfecting special bail, 
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the sheriff was flxed. Pltf. having sued on the 
bail bond, a summons was taken out on behalf of 
the bail, & a judge ordered the proceedings to be 
stayed, on payment of debt & costs to the attorney 
for the original pltfs., by the attorneys of the 
original deft., who had in the meantime become 
bkpt., but had, before his bkpcy., supi)liod them 
with a sum of money towards paying the debt 
& costs ; the money having been paid over accord- 
ingly : — Held : this payment under the judge’s 
order was payment under jirocess of law, & A.’s 
assignees could not recover it from original pltfs., 
to whom it was so paid. 

Semhle : their remedy was against bkpt.’s 
attorneys, who paid over the money after the 
bkpcy. — Belcher v. Mills (1835), 2 Or. M. & R. 
150 ; 1 Gale, 142 ; 5 Tyr. 715 ; 4 L. J. Ex. 160 ; 
150 E. R. 64. 

A ntMifitioii : — Refd. Reynolds v. Wodd (I«38), 4 Bing. 

N. C. 691. 

4162. Proceeds of biU of exchange — Liability 

to Indopee.j — A., the acceptor of a bill, had agreed 
with his creditors to pay a composition partly in 
money & partly in notes. ^I’he bill having become 
due the drawer was unable to take it up, but the 
indorsee entrusted it to the drawer to get the 
composition in money A notes for him. The 
drawer handed it to his attorney with other bills 
accepted by A., to get the composition for him, 
& at the same time obtained an advance of £200 
from the attorney, 'fhe attorney obtained the 
composition in money A repaid himself the £200 
A carried the balance to the account of the drawer. 
For the composition in notes he took one note for 
the aggregate amount of the composition on the 
several bills handed to him : — Held : the attorney 
was not liable to the indorsee (jither in trover for 
the bill, or for the money kept back by him to 
repay the advance to his client, tlie drawer. — 
Symonds V. Atkinson (1850), 1 H. A N. 116 ; 25 
L, J. Ex. 313 ; 27 L. T. O. S. 100 ; 150 E. R. 1153. 

A niiofation : — Refd. JoiK’8 r, Wurinff & Glllow, [1925] 2 

K. B. 612. 

4163. Retaining proceeds of bill of exchange — In 
repayment of advance — Liability to Indorsee.] — 

Symonds v. Atkinson, No. 4102, ante. 

* 4164. Improperly concealing settlement — Mort- 

gage of settled property— Liability for repayment to 
mortgagee.] — B., being in pecuniary dilHculties, 
consulted her solr. as to the best means of raising 
money. He suggested that certain leasehold 
projierty which had been settled by her upon trust 
for herself for life with remainder to her children, 
might be treated as belonging to her absolutely 
A be mortgaged. The trustees of the settlement 
declined to join in raising money, but, knowing 
all the circumstances of the case, retired from the 
tiTist conditionally on other trustees being 
appointed. This was done A money raised by 
the new trustees, the existence of the settlement 
being concealed from the mtgees. On a bill filed 
by the mtgoe. against B., her solr., A the old A 
new trustees, nine years after the discovery of 
the fraud, praying for a declaration that all A 
each were liable to make good the moneys ad- 
vanced by the mtgoe. : — Held : all defts. were 
liable as prayed. — Clark v. Hoskins (1867), 36 
L. J. Ch. 686 ; 16 L. T. 730 ; 15 W. R. 1161 ; 
varied on appeal (1868), 37 L. J. Ch. 561 ; 16 L. T. 
331 ; 16 W. R. 1159, L. JJ. 

Anriotation : — Consd. Head v. Gould, 11898] 2 Cli. 250. 

4165. Improperly concealing agreement — ^Action 
to rescind purchase — ^Liability to company as pur- 
chasers — Where no fraudulent Intent.] — Pltfs. 


were a joint stock co., which was formed for the 
purpose of purchasing A working a colliery A 
ironworks formerly the property of J. B., deceased. 
Before the co. was formed J. B.’s trustees entered 
into negotiations with R., a financial agent, to get 
up a CO for the purchase of the property for about 
£300,000. R. applied to C., A C. made an arrange- 
ment with G.,upon the terms stated below. Two 
contemporaneous agreements were signed, by one 
of whicli the trustees agreed to sell the property 
to a trustee for the co. for £300,000 ; A by the 
other which was called in the pleadings the secret 
agreement, the trustees agreed with C., that ho 
should bring out the co. or forfeit £20,000 ; A 
that they should pay £85,000 lor commission A 
risk. On the same day C. agreed with G. that 
G. should take the whole risk of bringing out the 
CO. A should receive £60,000 A C. £25,000 of this 
bonus. D. A co., the vendors’ solrs., were to 
receive £1,500 from the tenant for life of the pro- 
perty if the purchase was completed. The co. 
was established, the first director being found by 
R. ; A D. A co. became the solrs. of the new co. 
The prospectus A articles referred to the agreement 
for the purchase of the property, but made no 
mention of the agreement between the vendors 
A C’. or of any of the arrangements relating to it. 
The purchase-money was paid to the vendors, 
wlio paid out of it £85,000 to C.,of which he gave 
£60,000 to G. A £10,000 to R. The directors 
were not informed by I). A co. or any other person, 
of the agreement between the vendors A C. ; 
but some time afterwards they discovered it, A 
thereupon called a general meeting of the co. to 
consider the subject. The result was that a bill 
was filed by the co. against the vendors A against 
R., G., G., A D. A co. praying that the purchase 
might be rescinded or that defts. might be held 
liable to repay all profits which they had made 
by the transaction ; pltfs. offering to allow ex- 
penses properly incurred A a fair commission. 
Before the cause came to a hearing pltfs. com- 
promised the suit with the vendors, receiving from 
them £31,600 as the price of not insisting on the 
purchase being rescinded : — Held : although D 
A co. had acted improperly in concealing from the 
CO. the agreement between the vendors A C., they 
ought to have been dismissed from the suit when 
pltfs. elected not to rescind the purchase ; A 
inasmuch as D. A co. had acted in the matter 
with no fraudulent intent the ct. dismissed the 
suit against them without costs up to the time of 
tlie compromise A with costs as to all subsequent 
proceedings. — Bagnall v, Carlton (1877), 6 

Ch. 1). 371 ; 47 L. J. Ch. 30; 37 h. T. 481 ; 26 
W. R. 243, C. A. 

AniwinUons Reid. Rc Lllwrator Permanent Benetit 
Bldff. Soe. (1894), 10 T. L. R. 537. Mentd. Evans v. 
Davis (1878), 10 Oh. D. 717 ; Nant-y-glo & Blaiua 
Ironworks Co. v. Grave (1878). 12 Ch. D. 738 ; Emma 
Sliver Mining Co. v. Grant (1879), 11 Cti. 1). 918 ; Emma 
Silver Mining Co. t\ Lewis (1879), 4 C. P. D. 396 ; Lydney 
& Wigpool Iron Oto t^o. v. Bird (1886), 33 Ch. D. 85 ; 
Capcl r. Sim’s Slilps Compositions Co. (1888), 57 L. J. 
Ch. 713 ; Re Fauvre Electrie Accumulator Co. (1888), 
40 Ch. D. 141 ; Salford Oorpu. v. Lever, (1891] 1 ci. B. 
168 ; Edwards r. Hood-Barrs, [1905] 1 Oh. 20 ; Jubilee 
Cotton Mills r. Lewis, [1924] A. C. 958. 

4166. Malicious prosecution — Improperly pro- 
curing order for arrest.] — In an action against a 
builder, his attorney, A his attorney’s clerk, for 
maliciously A without reasonable or probable 
cause procuring an order for the arrest of the 
now pltf. in an action of debt, it appeared that 
pltf., a Roman Catholic priest, had entered into 
a contract with the builder for the erection of a 


PART XI. SECT. 2, SUB-SECT. 3.— A. 

t. False impriaonmenl — Necesatty for vwlice .\ — Johnston v. Robkrtson (1907), 42 N. S. R. 84. — CAN. 
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church, the contract containing the usual con- 
dition for payment only on architect’s certifi- 
cates ; «te all the money originally due upon it 
having been paid, & a further claim made by the 
builder for extras, which the architect had refused 
to allow, thereupon the builder consulted his 
attorney, the co-deft., who sent his clerk, the other 
co'deft., to serve the now pltf., see what he 
would say ; & on the clerk’s statement as to what 
he said, the attorney, viz. that pltf. had said he 
was going abioad at some time, the precise words 
being in dispute caused his clerk to make an 
affidavit thereof, & his client to make an affidavit 
of debt, <te of belief that pltf. was going abroad ; 
upon which a judge made the order ; the affidavit 
not making mention of the contract, & its con- 
dition, or of the architect’s refusal to certify, or 
of pltf.’s permanent office : — Held : there was no 
reasonable or probable cause for the proceeding, 
as there was no reason to suppose that pltf. was 
going abroad for any lengthened time, or to avoid 
the action ; if the proceeding was for any im- 
proper purpose, as to coerce pltf. into more .speedy 
payment, it would be malicious ; in such case 
the attorney would be liable ; but its merely being 
an improper proceeding, & without reasonable 
cause, was not per m evidence of malice, assuming 
bona jides. — Melia v. Neate (1803), 3 F. & F. 
757, N. P. 

4167. Prosecuting bankruptcy petition with- 

out reasonable cause.] — 8., an attorney, having 
been instructed by H, to make J. bkpt., obtaine*! 
a debtfir’s summons under Bankruptcy Act, 1 809 
(c. 71), s. 7, & served it on J., wlio thereupon 
applied to the registmr of the county ct. to dismiss 
the summons. Having heard both parties, the 
registrar made an order on Apr. 12, that J. should 
within seven days enter into a bond, with two 
such sufficient sureties as the ct. should approve, 
to pay such sum as should be recovered by 11. in 
any iirocceding taken for the recovery of the 
debt due to lum from J., together with costs ; 
& that all pioceedings on the summons should 
be stayed until the ct. in which such proceedings 
for the recovery of the debt should be taken had 
come to a decision thereon. S. drew up the order, 
which was the first of the kind made by the county 
ct. in pursuance of the statute. During the seven 
days a correspondence took place as to the pro- 
posed sureties, who were objected to by S. on 
behalf of H., & no bond having been exocut-ed in 
consequence, a petition in bkpey. was, by the 
express order of H,, present>ed by 8. on Apr. 21, 
under sect. 8, & on the same day a receiver was 
appointed under sect. 13, the act of bkpey. alleged 
being that the petitioning creditor had served on 
J. a debtor’s summons, & that lie being a trader 
liad for seven days neglected to jiay the debt 
alleged to be due, or to secure or compound for 
the same. J. objected to the petition ; & after 
several hearings under sect. 8, the county ct. 
judge on May 8 adjudged J. to be bkpt. : — Held : 
upon these facta an action was maintainable by 
J . against 8. for maliciously & without reasonable 
k, probable cause presenting the petition & causing 
him to be adjudicated a bkpt. — Johnson v. 
Emerson & Sparrow (1871), L. B. t) Exch. 329 ; 
40 L. J. Ex. 201 ; 25 L. T. 337. 

Anm>lfttion Consd. Quartz Hill Coiiaolidated Geld Mining 

Co. V. Eyie (ISSiJ), 11 Q. H. D. 674. 

B. Misrepresentation. 

4168. Consent of client — 'To postponement of 
execution.] — Deft.’s attorney requested pltf.’s 


attorney to forbear charging deft, in executmn 
until next term, & falsely represented to ® 
attorney that he had the authority of deft, to 
consent that he should not be charged in execu- 
tion until the next term ; & deft.’s attorney gave 
a consent in writing to that effect, which omittod 
to state that the proceedings were stayed at the 
request of deft., according to the rule Hil., 1786. 
Pltf.’s attorney forbore to charge deft, in execu- 
tion until the next term, & deft, was discharged 
for want of having been so charged, on the ground 
that the consent did not state that the proceedings 
were stayed at the request of deft. In an action 
brought by pltf. against deft.’s attorney for the 
false representation, as having occasioned the 
damage : — Held : the action was not maintain- 
able. — Uewitt V. Melton (1834), 1 Cr. M. & It. 
232 ; 4 Tyr. 1003 ; 3 L. .1. Ex. 228 ; 149 E. K. 1066. 

4169. Identity of person In custody — Liability to 
sheriff.] — ^A slieriff declared in case, for tliat, 
dofts. being attorneys of 1*. who had sued out a 
ca. sa. against W., & the sheriff having in custody, 
under another ca. sa. anot her VV., who was entitled 
to Jiis dischai'ge, dofts., well knowing the pre- 
mises, falsely represented to the sheriff that the 
last mentioned W. was the W. against whom P .’s 
writ had issued ; by means whereof defts. caused 
tlic sheriff to detain the \V\, who was in his custody ; 
for which the last mentioned W. sued the sheriff, 
& he paid money by way of compromise. The 
attorneys pleading not guilty, evidence was given, 
for the sheriff, tliat his officer delivered a note 
to defts.’ managing clerk in P.’s motion describing 
the W. who was in custody, & inquired if that 
was the W. whom they liad sued on behalf of P . ; 
k that the clerk took the lett(T into the office 
wdierc* defts. were, k afterwards retmmed k told 
the officer that that w'as the W. ; neither defts. 
nor the clerk at that time knowing the contrary : 

■ — Held : a idea alleging that defts. had good k 
probable reason to believe, k did with good faith 
believe, the representation to be true, w^as an 
answ’^cr to the action. — E van.s r. Coi.lins (1841), 
5 Q. B. 801 ; Dav. k Mer. OOO ; 13 T.. J. Q. B. 
180 ; 2 L. T. O. 8. 425 ; 8 Jur. 315 ; 114 E. B. 
1453, Ex. ('h. 

AniwtaUorifi CiiildtT-H r. Woolrr (1S51)), 2 E. tc E. 

287. Sefd. Frt'ouiaa v. Gookf (1848), 18 L. J. Ex. 114 ; 

Thom r. lOpriuTid 8 Exeb. 72r) ; l^tsalimr?’. Slmpoti 

(1871), 40 L. J. Ch, 177 ; Richardson r, Silvester (1872). 

1.. U. S* Q. R 84 ; Derry v. f^eck (188'J), 1 1 App. Ca^;t37 ; 

.Shefflold Corpn. r. Barclay, fiaOOl A. G. 202. Mentd. 

Barley r. Walford (184(0,0 Q- B. 197 : Evans v. Edmonds 

(1853), ) C. L. R. 6.53 ; Oollen v. Wrlfrht (1858), 4 Jur. 

N. S 3.57 ; Bamflcld v. Goolc & .Slielllcld Transport, Co , 

[1910] 2 K. B. 94. 

4170. Solvency of client.] — Distinction between 
misreprt'sentations giving a legal k tho^ giving 
an equitable rrmedy. I’he ct., assuming that 
pltfs. had lent B. money, on the security, first, 
of a leasehold, secondly, of a policy, k thirdly, 
of the written representation of his solr. as to his 
solvency, held, that pltfs. could not make the 
solr. liable for misrepresentation, without showing 
that they had taken proper steps to make the other 
securities available. 

Pltfs. lent B. money on mtge. on the application 
of his solr., who as.sured them, in writing, that in 
his opinion he would bo able to T)ay the. amount. 
Pltfs., alleging tliis to bo a falH(‘ k fraudulent 
misrepresentation, instituted a suit in equity to 
make the solr. personally liable : — Held : their 
remedy, if any, was at law.— Whitmore v. 
Mackebon (18.52), 16 Beav. 126 ; 51 E. B. 725. 
Annotation .—ILatd. Clelland v. Leech (1856), 27 L. T. 0. S. 59. 

4171. Authority to contract.] — Oxenham; v. 
8mythe (1860), 2 F. k F. 220, N. P. ; subsequent 
proceedings (1861), 6 H. & N. 090. 
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4172. Representation to court — On appointment 
of receiver — Liability of country solicitor for repre- 
sentation of London agent.] — Ue Ward, No. 3993, 
ante. 

C. Wrongful Execution. 

4173. General rule — Not liable unless duty 
exceeded.] — This action cannot be maintained 
against the attorneys, unless it can be proved tliat 
they had gone beyond the line of their duty, by 
which pltf. had suffered. It would be a case of 
infinite hardship, if an attorney, w'ho was in- 
structed to use the most effectual means to secure 
parties suspected, should bo subject to actions 
of trespass, in the fair discharge of their duty 
(1a)RD Kentton). — Sedleyv. Sutherland (1800), 
3 Esp. 202 ; 170 B. R. 588, N. P. 

Annotations: — Distd. Codrlngton v. Idoyd (1838), .3 Ncv. 

& P. K. B. 442. Dbtd. Groon t). Elide (1843), 5 Q. B. 

99. Ezpld. Uimdle r. Little (1844), fi Q. B. 174. Mentd. 

Howard v. Newtou (1843), 2 Mood. & It. 509. 

4174. Illegal arrest.] — Where a w'rit of ea'piu-u 
(id respondendum has been set aside for irregularity, 
Ihe attorney who sued it out is liable in trespass. 
— CODRINGTON V. Ieoyd (1838), 8 Ad. & El. 
449 ; 3 Nev. & P. K. B, 142 ; 7 L. J. Q. B. 190 ; 

2 Jur. 593 ; 112 E. B. 900 ; sub notn. (VjDDRING- 
TON V. Lloyd, 1 Will. Woll. & IT. 358. 

Aniwtaiioim Coiud. Tliuidlo r. Little* (1844), (i Q. 11. 174 ; 

Hollett V. Foster (1857), 26 L. .1. Ex. 412, Refd. Green 

r. Elide (1843), 5 Q. B. 99. Mentd. Gregory v. Hruiiswlck 

(1846), 3 (\ B, 481. 

4175. ,j— In an action of trespass against 

lictitioner’s attorney for falsely A; maliciously 
imprisoning pltf, ; plea not guilty ; pltf, proved 
that deft, had indorsed his name A adtlress on the 
warrant sued out for piititioner, on w'liich pltf. 
was committed : — Held : sufficient evidence to 
support a verdict for idtf, on such plea. 

An attorney, who deliiieratoly directs the execu- 
tion of a warrant, is liable in trespass if it prove 
bad.~(iHEEN V. Ei.gie (1813), 5 Q. B. 99; Dav. 
A Mer. 199 ; 14 L. J. Q. B, 1(12 ; 8 J. P. 133 ; 
8 Jur. 187 ; 114 E. 11. 118(5. 

Ann/italions : • Reid. Butidlo v. Little (1841), 6 Q. B. 174. 

Mentd. AV Maj*l,in, P'.r ji. Van Handuii (1844), De (4. 55 , 

J<Jx p. Feniamlez (1861). 7 Jui. N S. 571. 

4176. .1 — ^An action of trespass is not 

maintainabli’ against pltf. in an action, or liis 
attorney, for suing out an execution, A causing 
deft, to be arrested under it, deft, liaving at the 
time an order for protection from arrest under 
5 A 0 Viet. c. 11(5, s. 4, of which pltf. Ivad no notice. 
— Yearhley V. Heane (1845), 14 M. A W. 322 ; 

3 Dow. A L. 2(55, n. ; 153 E. K. 499. 

Annotations : — Refd. Ewart r. Jones (1845), 14 M. Sc W. 

774 ; Phillips v. Naylor (1858), 3 H. & N. 14. 

4177. .] — If attorneys, conducting the 

business of a liat in bkpey. take out a summons 
to attend befor(5 a comr. under (5 Geo. 4, c. 16, 
s. 33, wliieh is disobeyed, A they afterwards 
obtain a warrant of the coim*. to arrest A bring 
befoi*e him for examination the party so sum- 
moned, which warrant pioves invalid, the attor- 
neys are not liable in trespass, if they have taken 
no stops in the execution of the warrant, except 
ordering it to bo prcj)ared by an agent, who, 
when it was ready, gave the messenger notice to 
take it. 

Although the attorneys, in applying for the 
warrant, used urgency, A, being told by the 
comr. t^t they must take it at theii' peril, said 
they would do so. — Cooper v. Harding (1845), 


7 Q. B. 928 ; 5 L. T. O. B. 300 ; 9 Jur. 777 ; 115 
E. R. 737. 

A nnotations : — Refd. lie Thiu Si Elett’s Trust Deed. Kx p. 
Alexander (1863), 1 Do G. J. & Hin. 311 ; WllUamB r. 
Smith (1863), 14 C. B. N, S. 590 ; Johuaon v. Emerson 
(1871), L. K. 6 Exch. 329. 

4178. .] — The distinction between a war- 

I'ant granted by a justice, A process directed to 
the sheriff, cannot be made available for his pro- 
tection by attorney, who not only applies to a 
justice for a warrant, wliich turns out to be bad, 
but personally takes a part in instigating the pro- 
ceedings resulting in the warrant, A in executing 
the warrant itself. — ICggington v. Lichfield 
OoRPN. (1855), 5 E. A B. 100 ; 24 L. .1. li. B. 360 ; 
26 L. T. O. S. 27 ; 19 J. P. 819 ; 1 Jur. N. 8. 908 ; 
119 E. R. 418. 

Annntatian : — Mentd. Flood v. Jackson, [1895] 2 Q. B. 21. 

4179. .1 — Deft., who is taken in exi'cution 

under a writ of ca. sa. issued on a judgment for 
less than £20, without the order of the judge who 
tried the cause, may maintain an action of trespass 
against the pltf. A his attorney, although tlie writ 
lias not been set aside. — B rooks v. ITodgkinson 
(1859), 4 11. A N. 712 ; 29 L. J. Ex. 93 ; 33 L. T. 
O. S. 227 ; 7 W. R. 735 ; 157 E. H 1021. 

Antuilultons -Refd. Sudth r. Sydney (187U), 39 L. J. (J. B. 
144 ; Cronniiie v. MacColla (1893), 9 T. L. K. 549. 

4180. Effect of ratification by client.] - 

A. placed money in tlie hands of his attorney to 
invest for him, giving the attorney an unliimtod 
discretion to do wiiat was best ; tlie attorney 
advanced the money to B. on mtge . but discover- 
ing tliat tlie secm'ity was bad, the attorney sued 
out a bailable wi'it in A.’s name, against the 
borrower, for the amount, without A.’s knowledge : 
— Held : B. could maintain no action against tiie 
attorney for arresting him witiiout the authority 
of A. if the attorney acted bond fide, A A. aftei*- 
w'ards approved of what he had done.— -Ander- 
son V. Watson (1827), 3 i'. A P. 21 1 ; 172 E. R. 
.392, N. P. 

A nnoUUion .—Refd. Davies V. Jenkins (1813), 12 L. J. Ex. 
386. 

.J- See Execution, Vol. XXL, i»p. 467, 

168, Nos. 185, 487, 493. 

Illegal execution on goods.] — See Execution, 
Vol. XXL, pp. 458, 465, 551, 677, Nos. 394, 453, 
1249-1254, 2553. 


Bub-sect. 4.- -Fund in Oourt W^rongpully 
Applied, 

4181. Payment out obtained by fraud — Liability 
of firm — Knowledge of one member.] — A tonant 
for life of st'ttled ostotos obtained an Act of 
Parliament, for selling the estates A investing the 
proceeds, under the direction of the ct. in the 
purchase of other lands to bo settled to the same 
uses. After the estates had been sold A the 
money paid into ct., the tonant for life fraudu- 
lently obtained an order, under which part of the 
money was paid out to him. B., G. A C., solrs. 
A co-partners, acted as the solrs. of the tonant for 
life, in obtaining the orders A in every other pi*o- 
ceeding under the Act. B. was aware of the 
fmud ; but G. A 0. were wholly ignorant of it ; — ■ 
Held : nevertheless, in a suit instituted by the 
remainderman after the death of the tonant for 
life, G. A 0., as weU as B., A the estate of the 
tenant for life, A all the other parties to the trans- 

0. Illegal — FA-BREixt). Saui'K 
(1890), 15 N. Z. L. R. 348.— N.Z. 

d. Wrongful use of diligence . ^ — Smith 
& Co, V. TAYtx>B (1882), 10 ll. {Ot,. of 
S«ti8.) 291 ; 20 8c. L. R. 216.— SCOT. 


PART XI. SECT. 2 , SUB-SECT. 3.— C. 

4174 I. Illegal arrest .] — OooK r. WaI.- 
LACK Sc Wilson (1889), 16 R. (Ct. of 

8ess.) 565.— SOOT. 


a. Excessxoe. distress.] — Rbio v. Bull 
(1859), 15 U. C. R. 568.— CAN. 

b. Pointing oul torong goods to slteriff. ] 
— Power v. Fijcmino & O’Donnell 
(1870), I. R. 4 C. L. 404.— IR. 
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Sect. 2 . — Liability to third persona : Sub-accte. 4 & 

action, were jointly & severally liable to make good 
the money. — Brydqes v. Branfill (1842), 12 
8im. 309 ; 11 L. J. Ch. 249 ; 6 Jur. 310 ; 59 E. R. 
1174. 


of Jan. 28, 1884, had not been made, should be 
respectively transferred & paid to petitioner, & 
L. should within two months from the date of the 
present order pay into ct. to the account of the 
Paymaster General the sum of £4;387 10«. 3d. 
Consols & £195 Ida. id. cash, &> such other sums 


Dlatd. Marsh v. Joseph, [1897] 1 Ch. 213. 
Refd. Norris r. Wriprht (1851), 14 Ileav. 291 ; Phosphate 
Sewngo Co. V. Hartniont (1877), 5 Ch. D. 394. Mentd. 
Brooko V. Mostyn (1864), 33 Boav. 457 ; Howard v 
Shrewsbury (1866), L. R. 3 Eq. 218 ; Fatlello v. Bernard 
(1871), 19 W. R. 555. 


as should be payable to petitioner under the 
present order ; (2) such costs of petitioner as would 
necessarily have been incurred if petitioner had 
been applying for payment to her of the funds 
which would have been standing to the credit 


4182. Unauthorised use of account if the order of Jan. 28, 1884, had 

solicitor’s name.] — Marsh v. Joseph, No. 4276 ^^t been made, must come out of the fund, or be 

post. * ’ paid by petitioner, & L. would bo ordered to pay 


4183. .] — Liability of a party acting as a 
solr. in a proceeding in which funds are wrongfully 
obtained out of ct. 

If a solr. knowing that money in ct. belongs to 
one person, presents a petition & obtains payment 
to another, he is personally responsible. The 
principle ai>plies if he has merely a knowledge of 
circumstances which, if duly considered, would 
lead to a knowledge of the fact. — Ezart v. Lister, 
Ezart V. Goodill (1842), 5 Beav. 585 ; 12 L. J. 
Ch. 10 ; 49 E. R. 705. 

Amudiiiion .—Cozjid. Tic Dangar’s Trusts (1889). 41 Ch. D. 

1 7 

4184. Fraud of managing clerk — Adminis- 

tration action Forgery of affidavit.] — In an 

administration action a fund belonging to the 
children of R. who should attain twenty-one or 
marry was carried over to “ the account of the 
issue or children of R., deceased.” The fund in 
Jan. 1884, consisted of £4,387 lOif. 3(1. Consols & 
£195 19s. 4d. cash. B., managing clerk of the firm of 
solrs. conducting the action,' knew that R. died 
leaving one daughter, who would attain twenty- 
one in Dec. 188(5. He retained L. as solr. on behalf 
of the daughter to get the fund out, saying he liad 
authority. A summons was taken out in chambers, 
& B. having produced an affidavit that the 
daughter was ot age, an order was made by the 
chief clerk on Jan. 28, 1884, for transfer & pay- 
ment to the daughter. B. got the usual form of 
power of attorney from the Paymaster General, & 
it was apparently executed by the daughter of R. 
in favour of L., but in reality it was forged. L. 
obtained payment, & after deducting one-half of 
one-sixth of the fund & other expenses, pursuant 
to an agreement between him & B., paid the 
remainder to B. on an authority apparently signed 
by the daughter of R. but reaOy forged. L. never 
saw the dauglitcr of R. & had no communication 
with her. The daughter of R. never saw B. & 
never gave any autliority to B, B. absconded. 
In Dec. 188(5, when the daughter of R. attained 
twenty-one, she presented a petition to the Ixird 
Chancellor under Com-t of Chancery Funds Act, 
1872 (c. 44), 8. 5, for a certilicate under that sect., 
in order that the fund might be replaced out of 
the (Consolidated Fund. Upon the hearing of this 
petition on Dec. 14, 1887, counsel for the Treasury 
contended that the application should not go until 
petitioner had herself obtained a proper order 
from the ct. for payment out of the fund to her, & 
the Paymaster General had failed to comply witli 
such order. This was a petition to discharge tlie 
order of Jan. 28, 1884, & for payment out of the 
sums above-mentioned, & the interest & dividends. 
The petition was served on the Comrs. of Her 
Majesty’s Treasiury, & the Paymaster General & 
upon L. '.-—Held : (1) the order of Jan. 28, 1884, 
must be discharged, & an order now be made that 
the sums of £4,387 10s. 3d. Consols & £195 19s. id. 
cash, & such further sums as would have been 
standmg to the credit of the account, if the order 


all the otlier costs of the proceedings, including 
the costs of the requisite application to the Lord 
Chancellor under C^-ouri; of (^Jhancery Funds Act, 

1872 (c. 44), S. 5. SlA-TER V. tSlATER (1888), 

[1897] 1 Ch. 222, n. ; .58 L. T. 149. 

Annotatum-i . — As to (1) A pld. lie Daniifar’s Trusis (1889), 

41 Cli 1). ]7K. Disid. Mursli r. Joseph, [J897] 1 Ch. 

213. Refd. Hr VV'illlHinb’ S. E., 119]{)J 2 Ch. 481. 

4185. Wrong distribution through solicitor’s 
negligence — Creditors* suit.] — Where a fund, paid 
into ct. in creditors’ suit, has been distributed 
by mistake among specialty A; simple contract 
creditors, to the exclusion of a mtge., this ct. holds 
such creditors liable to repay, not in solido but 
pro rata ; A no creditor will be fixed with liability 
in respect of the rateable part which the mtgee. 
may fail to recover from creditor, who, since 
sharing in the fund, has become insolvent, or 
cannot now be found. Pursuant to a decree in 
creditors’ suit, real estate was sold, & the purchase- 
money paid into ct. In consideration of such 
jiayment, a mtgee., who was not a party to the 
suit, but whose mtge. was noticed in the conditions 
of sale, executed the conveyance, but the fund was 
distributed among the otlier creditors without 
any payment being made to tlie mtgee. Upon 
bill tiled by his personal representative : — Held 
(1) the latter was entitled to recover {a) from defts. 
who liad been paid simple contract debts, tlie 
several sums paid to them, the total amount of 
sucli sums being less than pltf.’s claim ; (6) from 
the only specialty creditor, so much as might be 
necessary to satisfy what miglit remain due to 
pltf. for principal moneys & interest, after deduct- 
ing the total amount of the moneys paid to the 
sinqilo contract creditors, whether pariics to this 
suit or not ; (c) from the solr. of pltf. in creditors’ 
suit, whatever might be necessary to make good 
any deficiency arising by reason of some of credi- 
tors becoming insolvent, or of others not being 
to be found, or the like ; it being the duty of such 
.soils, to see that the purchase-money paid into 
ct. was properly applied ; (d) although, under the 
circumstances, the mtgee. ’s solr. was chargeable, 
as between his client & himself, with gross negli- 
gence in not placing a stop order on the fund in 
the original suit, his duties were dehors that suit, 
in which the primary duty lay with the solrs. of 
pltf., wlio liad the distribution of the fund, & in 
this suit he could not be made responsible. — 
I’oDD V. Studholme (1857), 3 K, & J. 324 ; 26 
L. J. Ch. 271 ; 29 L. T. O. S. 24 ; 5 W. R. 277 ; 
69 E. R. 1132. 

A ntminiions : — As to (I) Consd. Rc Dongai-’s Trusts (1889), 

41 Ch. D. 178. Distd. Marsh v. Joseph, [1897] 1 Ch. 

4^ 1 3« 

4186. .] — lie Spencer, No. 3996, ante. 

4187. .] — Trustees paid into ct., under the 

Trustee Relief Act, a legacy of £500 bequeathed 
to D., an infant, to the credit of an account in the 
matter of the trusts of the will of testator. Two 
years afterwards they transferred into ct. to the 
same account a sum of Consols, representing a 
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legacy of £7,000 bequeathed to M., & after her 
death to her children, «Sc on both occasions the 
trustees in the petitions stated that the ollico of 
N., their solr., was to be the place for the service 
of any notice in reference to the funds. A year 
after the transfer to the Consols a petition was 
presented by M., by her next friend, a solr., A. 
by the trustees, for the purpose of dealing with 
the Consols, & the solrs. on the record for petitionei*s 
were the llrm of whom N. was a member, & the 
ofllce of N. was to be the place where any notice 
was to be served relating to the trust fund. The 
petition set forth what had been done in respect of 
the Consols & other matters. An order was made 
in reference to the Consols & dividends ; but in 
drawing it up an error ocemTed by including in it 
the whole of the fund standing to tlie credit of the 
account, & the future dividends were, as ordered, 
I)aid to M. during her life. D. liad suffered loss by 
payments wrongly made to M., now deceased, & 
she, on attaining majority, presented a petition 
asking tliat the estate of M. might be made primarily 
liable for the loss wliich she had suffered, <fc that 
N. might be made liable for any deficiency ; — 
Held : N., as officer of the ct., had been guilty of 
negligence in not seeing that all the facts relating 
to the funds were brought before the ct. when 
the order was made, & he must, after D. had 
exhausted the estate of M., make good any defi- 
ciency, & pay tile costs of tiie petition. — Re 
Danoarb THrsTS (ISHD), 41 Ch. I). 17H ; 158 

L. .1. (4i. 815 ; 00 L. T. 401 ; 87 W. 11. G51 ; 5 
T. L. R. 200. 

Annoiaitons ' — Distd. ifurwh r. Joseph, [1897] 1 Oh. 213. 

Consd. lie Williauis’ B, E., [1910] 2 Ch 481. 

4188. Money taken out & paid to client — Judg- 
ment for less sum -Liability to refund to opposite 
party. I — In an action for wrongful dismissal, 
claiming a year's salary in lieu of notice, deft, 
pleaded that pltf. was only entitled to one month’s 
notice ; or, m the alternative, three months’ ; 
tliat before action deft., made tender of thiv>e 
month’s salary, wlncli pltf. refused ; tliat deft, 
had jiaid tlie amount into ct., A that it was enough 
to satisfy x>ltf.’.s claim. Tlie rc'quest tor lodgment 
in ct. contained a statement that the money was 
paid in with a defence setting up tender. — Pltf.’s 
solr., without obtaining an order, but on the written 
authority of pltf,, took the money out of ct., A 
jiltf. proceeded witlv the action. At the trial 
3 udgment was given for deft, on the ground that 
pltf. was only entitled to one month’s salaiy. 
Deft, applied for an order against the solr. to refund 
so much of tile money taken out of ct., as reiire- 
sented the difference between one month’s A 
three months’ salary. Tlie solr. had acted bond fide 
in taking the money out of ct., A had paid it over 
to pltf. before the application to make him refund 
it was made : — Held : although pltf. ought not t/<» 
have had the money out of ct., because a defence 
of tender of the sum paid in could not be pleaded 
to a claim for unliquidated damages, yet under the 
circumstances the solr. ought not to be ordered to 
refund it. — Davys v. RuiiAiiDSON (1888), 21 
Q. B. D. 202 ; 57 L. J. Q. B. 409 ; 59 L. T. 705 ; 
80 W. B. 728 ; 4 T. L. R. 008, V. A. 

AnnoUiiion Mentd. Tte Moaa (1894), G P. 707. 


Sub-sect. 5. — Under wSummaby Jurisdiction 

OP Court. 

A. In General. 

4189. Whether summary order made — To ac- 
count for rents of estate of lunatic — Solicitor of 
committee of estate.]— A lunatic was found by tlie 
J. — VOL. xui. 


ct. to be seized in fee of certain real estate, A certain 
persons were found to be his heirs. On his death 
intestate : — Held : the ct. could not, under its 
general jurisdiction, order a solr. to account for 
rents so accrued A received by him as solr. for the 
committee of the estate . — Re Butler (1866), 1 
Oh. App. C07,L..TJ. 

Amupfaiions CousH. C'arrow r Ferrior, Diinu v. Forrlor 

(1868), :i Oh. App. 719. Beld. lie Ferrlor, Carrow i*. 

kerrior, Dunn v. Fen ior (1867), 3 Ch. App. 175. 

4190. To make good loss of interest — 

Solicitors having conduct of sale — Failure to give 
instructions to invest purchase-money.] — (1) An 

order was obtained by the solr. for pltf. that the 
purchaser of property, sold und(>r an order of the 
ct. in an action, should pay his purchase-money 
into ct., A that the money when paid in should be 
invested in Consols. Bltf. had the conduct of 
the sale. The money was paid into ct. by the 
purchaser, but pltf.’s solr. omitted to leave with 
the Paymaster the necessary request for its invest- 
ment A consequently the investment was not 
made. On the further consideration of the action 
it was ordered tliat the balance of the purchase- 
money after the payment of certain costs, should 
be paid to tlie receiver in the action, in part satis- 
faction of a balance due to him. The carriage 
of the order was given to the receiver, A he then 
di.scovered that the purchase-money had not been 
invested. IIo took out a summons, asking that 
pltf.’s solr. might be ordered to pay to him the 
amount of interest lost by tlie non- investment 
of the purchase-money ; — Held : the solr., as the 
olffcer of the ct. having tlie conduct of the sale, was 
resx>onsible not only to his client, but to the ct. 
for the due discharge of liis duty, A he mu.st make 
good to the person entitled the loss of interest, but 
he was entitled to a set-off in resjieet of a gain 
wliich had resulted from a fall in the price of 
Consols between the time when the investment 
ought to have been made, A t he date of the order 
on further consideration ; this liability could be 
enforced by summons m th(‘ action. 

(2) On allowing the set-off, it ax>pearod that the 
j amount to be jiaid by the solr. would bo only 
£5 8.<i. Od. : — Held : the solr. must pay the costs 
of the summons. — Batten v. Wedgwood Coal A 
Iron Co. (1886), 81 (’h. J). 846 ; 55 L. J. Ch. 396 ; 
51 L. T. 245 ; 34 W. R. 228 ; 2 T. L. R. 230. 

AniiA)tations : — As to (1) Consd. MacDoiigall i\ Knight, 

[1887] W. N. b8 , Rc Daugrar’n Trusts (1889), 1] Ch. D. 

178. 

4191. — — - — .] — MacDouoall V. 

Knight, [1887] W. N. 08, C. A. 

Annotation . — Consd. R< Danfrar’s Trusts (1889), 41 Ch. D. 

178. 

B. Delivery up of Documents. 

Sec Part X., Sect. 2, sub-sect. 4 C., ante. 

C. Payment of Money. 

Summary jurisdiction generally .] — Sec Pait X., 
Sect. 2, ante. 

Liability to client .] — JSee Part X., Sect. 5, sub- 

.sect. ] C. (5), ante. 

4192. Whether summary order to pay made — 
Payment to executors of client — Money collected 
as solicitor of deceased administrator.] — WKere 
tlie employment of an attorney is so connected 
with his professional character as to afford a pre- 
sumption that his employment was in consequence 
of that character, the ct. will interfere in a sum- 
mary way to compel him faithfully to execute the 
trust reposed in him ; A therefore, where an 
attorney was employed by A. to collect A get 
in the effects due to him as administrator of 
another person, the ct. compelled the attorney to 

B B 



370 


Solicitors. 


tSecf. 2. — Liahiliiy lo third jjersoiis: Suh-scct. 5, C. 
dt D. Part KIT. SecU^. 1 & 2.] 

render an account to the exors. of A. of the moneys, 
etc., received by him, although he had never been 
employed by A. or his exors. to conduct any suit 
in law or equity on his or their behalf. — Re AlTKlN 
(1820), 4 B. & Aid. 47 ; 106 E. R. 855. 

Annotations: — Gonad, lie. Miin-ay (1826), 1 Russ. 519. 

Apld. Re (1826), 4 L. J. O. S. Ch. 207 ; Re Barker 

(1834), G Sim. 476 ; Re Bunting (1835), 2 Ad. & El. 467. 
Diatd. Re Marrls n836), 2 Ad. & El. 582. Consd. Ex p. 
Smart (1835), 1 Har. & W. 526 : Ex p. Yoatman (1835), 
4 Dowl. 304 ; Ex p, Clifton (1836), 5 Bowl. 218 ; Tur- 
qnand v. Knight (1836), 2 Gale, 192. Apld. Ex p. Fryer 
(1836), 2 Har. & W. 294 : Ex p. Crlpwell (1837), 6 Dowl. 
689. Consd. Rc Knox, Ex jj. Baker (1837), 1 Jur. 895 ; 
Clarkfion v. Paikes (1838), 7 Dowl. 87. Apld. Re Jophaon, 
Ex v. Bodouham (1838), 8 Acl. & El. 959. CODSd. Re 
CardroHs (1839), 5 M. & W. 545 : Re Webb (1845), 2 Dow. 
& L. 932; Re An Attorney (1856), 3 W. H. 515; Re 
Strong (1885), 53 I.. T. 694. Reid. Re Knight, Ex p. 
Hall (1822), 7 Moore, O. 1*. 437 ; Cooper v. Ew’art 
(^1847). 2 l>h. 362 ; Warde v. Ward© (1851), 3 Mao. & G. 
.365 ; Re Blanchard (1801), 3 Do G. F. & J. 131. Identd. 
Cocks V. Nash (1833). 9 Bing. 723. 

4193. .] — Rc Bubbidge (1837), 1 Jur. 

238. 

4194. Money held by solicitor of testator — 

Claim by executors — Objection by one executor 
& beneflclarles.l — Rc Bunting, No. 3703, ante. 

4195. Client’s life insured by solicitor — 

Policy money claimed by administrator.] — Re 
Cabdross (Lord), No. 3707. ante. 

4196. — — Money received for purposes of suit.] 
— 3’his ct. will not call upon an attorney to repay 
money or lo account before the master on the 
grounds merely tluit the attorney obtained such 
money from his client as if for the purposes of a 
suit, but that his bill is said not to account satis- 
factorily for the obtaining A application of such 
money, that the amount obtained seems im- 
moderate that the client states a case of fraud. 
—Rc Makuis (1835), 2 Ad. A El. .582 ; 111 E. R. 
22L 

4197. Money paid to London agent— Not for 

purposes of any suit.] — Whore a town agent 
received moneys, not in any cause, belonging t() 
B. the client ol a country attorney under a i>ower 
of attorney from B. A placed them to the creilit' of 
the country attorncyq the ct. refused a sale on the 
application of B. to comyiel the agent to pay over 
the moneys to him as the receipt of them did not 
establish the relation of attorney A client between 
the agent A B. — Ex p. Baker (1837), Will. Well. A 
Dav. 591 ; sub novi. Re Knox, Ex p. Baker, 1 
Jur. 891. 


4198. Money paid under compromise of 

execution proceedings — In excess of amount charge- 
able.] — In .Tan. 1836, deft, was charged in exe- 
cution for £61 14.?. On Oct. 1, 1838, Judgments 
Act, 1837 (c. 110), came into operation. Pltf. 
having afterwards died, A Ids widow liaving taken 
out administration. A., who had acted as attorney 
for pltf., commenced yiroceedings in the insolvent 
ct. to obtain a vesting order upon deft.’s estate, 
under sect. 36. Deft, sent B., an attorney, to A. 
to endeavour to effect a compromise. A. claimed 
£85 5s. 2d. including a claim for interest at 4 per 
cent, upon the judgment, fTOm the time it was 
entered up, under sect. 17. It was ultimately 
agreed between A. A B., that deft, should be dis- 
charged upon payment of £80, which agreement 
was carried into effect. The ct. refused to compel 
A. to refund the sum of £18 6.?., the excess beyond 
the sum for wluch deft, was taken in execution, 
it having been paid under a compromise. — Haioh 
IK Jones (1843), 5 Man. A C«. 634 ; 1 Doav. A li. 81 ; 
0 Scott, N. R. 690 ; 134 E. R. 713. 

4199. Refund of money given for payment 

of legacies — Employment not necessarily In pro- 
fessional character.] — WJiere an attorney was in- 
trusted by exors. with a sum of money, for the 
purpose of paying legacy duty, A failed so to apply 
it, the ct. j'cfused to ini/crfcre summarily to compel 
him to refund the money, as it did not appe-ar that 
this employment was nec('8sary in his professional 
character, or that he had on other occasions over 
aeted as attorney for the i>arties. — Re Webb 
(1845), 2 Doav. A L. 9.32 ; 14 L. J. Q. B. 241 ; siib 
pom. Ex p. Webb, 1 Ne^w I’ract. Oas. 213 ; 5 
L. T. O. S. 59 ; 9 Jur. 538. 

4200. Money received from personal repre- 

sentatives.] — A large balance was found due from 
the legal personal representatives, but it appeared 
that the amounts had been received, under orders, 
in another suit-, by their solr , who retained it to 
satisfy large claims lie liad against his chents. 
The cause corning on for furtlier consideration, A 
on a petition of pltf., the solr. was ordered to pay 
the amount into ct.~BiBBY v. Thompson (No. 2) 
(1863), 32 Beav. (547 ; 55 E. R. 254. 

4201. Admission of possession of money 

amounting to declaration of trust — Inducing third 
party to alter his position.] — 7?c A Soi.icitor, Exp. 
Hai.es, No. 3736, ante. 

D. Paymeyit of Costs. 

Sec Part X., Sect. 4, ante. 


Part XII. — Partnership between Solicitors. 


Sect. 1, — ^IN GENERAL. 

Partnership generally, see Partnership, Vol. 
XXXVI., pp. 310 c< seq. 

4202. Agreement to pay share of profits — To 
person not solicitor — Whether legal .] — Semhle : 
an agi’ecmeni by an attorney to pay a share of the 
lirotits of Ids business to another person who is 
not an attorney is not illegal. 

It is no uncommon thing for gentlemen leaving 
the profession to stipulate for an annuity payable 
out of the future profits. I have thought that, 

PART XI. SECT. 2, SUB-SECT. 6.— C. 

e. Refund of amount overpaid ,] — An 
attorney may bo ordered to return 
monoya whlcli ho has retained beyond 
the amoimt of his bill as taxed to the 
person at whose Instance the taxation 


consistently with the policy of the laAv, agreements 
could not be made by which they contract to 
recommend those who succeed them (Lord 
Eldon, C.). — Handler v. ('andler (1821), Jac. 
225 ; 37 E. K. 834, L. C. 

Annotaiion.8 :--A.v\d. Aubin v. Holt (1855), 2 K. & J. 66. 
Reid. Whittaker v. llowe (1811), .‘5 Beav. ;58.3 ; Hcott r. 
Miller (1859), .Tolin. 220; Edilison v. llotbcry (1864), 
n L. T. i;j4. 

4203. Annuity to retiring partner — Retiring 

partner to recommend successor.] — (’andler v. 
Candler, No. 4202, ante. 

PART XII. SECT. 1. 

f. Signaiure of one iiarlm-r — Notice 
of proceedings .] — Whore tAvo attorneys 
In partnership appear In a suit, a 
subsequent notice of a prooecsilngr In 
the suit sigrned In the name of one of 


has taken place, thouKb such person 
he a third ])arty who is liable to pay 
& has paid the hill to the attorney or 
7>arty entitled thereto . — Re Glass A 
.Springer & Macdonald (1863), 13 
C. 1>. 419.— CAN. 
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4204. Annuity payable to widow of de- 

ceased partner — Husband dying Insolvent — Widow 
entitled to annuity.] — ^Articles of pai*tnership be- 
tween two Bolrs. provided that the partnership 
should be for the term of ten years from May 1, 
1876, if both the partners should so long live. 
The partnership was also made dek'rminablo by 
notice. There was a further provision that from 
the determination of the partnership the reining 
partner, his exors. or administrators, or the 
exors. or administrators of the deceased partner, 
should be entitled to receive out of the net pi*ollts 
of the partnership business, during so much, if 
any, of the term of five years from May 1, 1880, 
as should remain after the determination of the 
partnership, the yearly sum of £850, & during so 
much, if any, of the term of five years from May 1 , 
1885, as either the retiring partner, or a widow of 
the retiring or deceased partner, should be li^nng, 
the yearly sum of £250, any sum which might under 
this provision for the time being become payable 
to the exors. or administrators of a deceased 
partner to be applied in such manner as such 
partner should by deed or will direct for tlie benefit 
of his widow <fc children, in defaidt of such direc- 
tion to be paid to such widow, if living, for lier own 
benefit. It was further jirovided that the annuity 
should, so far as legally might be, be constituted a 
charge on the net profits of the business. One of 
the partners died in 1888, leaving a widow, but 
without having givam any direction as to the 
aiiplication of the annuity. By his will he 
apyjointed his wddow his univ’crsal legatee A sole 
extrix. Tie died insolvent, A an action was 
brought by a cri'ditor to administiu’ his estate 
Held : the annuity did not form yiart of testator’s 
estate, hut- that by the articles a trust of it was 
created in favour of the widow, A she was entitled 
to it fi •eo from the claims of testator’s creditors. — 
Jie Flavell, Muukay r. Flavell ( 1 883), 25 (3i. I). 
89 ; 58 L. .T, Cl). 185 ; 19 lu T. fiOO ; 32 W. U. 102, 
C. A. 

J rmotat ions tHeixii. lie Davt'B, PavioB r. Davies, [180*2] 

3 Cb, 63 ; Ebriimnn r, Khrniauu (1891), 72 L. T. 17. 

4205. Legal proceedings by partners — Right to 
sue Jointly — For professional services of one.] — 

^\^lere a party has employed two attorneys, 
yiartners, to manage a cause for liim in the Falaee 
Ct., an action in the common form lies against liim 
at the suit of both, for the bill of costs, though 
one only was an attorney of the ct., A actually did 
the business there. Althougli the client gave a 
written retainer to tlie latter attorney only, A 
lu' only was mentioned in the rule for taxing costs, 
those facts were lield not conclusive, there being 
evidence, aliunde, of a contract with both. — 
Abden tJ. Tucker (1833), 4 B. k Ad. 815 ; 1 Nev. 
A M. K. B. 7,59 ; 2 L. J. K. B. 137 ; 110 E. R. 003. 

4206. Employment of one solicitor by another 
to do particular business — On equal division of 
profits — Whether amounting to partnership.] — 
Bevan t?. Baynton (1850), 15 Tv. T. O, 8. 303 ; 14 
Jur. 846. 

4207. Employment of partner — By partner acting 
as liquidator — Employment in vidnding-up — Partner 
employed must act without remuneration.] — The 

rule that a liquidator who is a solr. shall not 
employ his partner as his solr. in the winding-up, 
will only be departed from where the partner is 


willing to act as such solr. without any remunera- 
tion. — Rc Universal Private Teleqrapii Co. 
(1870), 23 L. T. 884 ; 10 VV. R. 297. 

4208. Rescission of partnership contract — 
Grounds for — ^Delay In furnishing further capital — 
According to articles.] — Brewer?;. Yorke, Yorke 
V. Brewer, No. 4299, post. 

4209. Profits of partnership — How ascertained — 
Balance of receipts over expenditure in each year — ■ 
Time when work done immaterial.] — In ascer- 
taining the “ jiroflts ” of a partnership, in the 
absence of special agreement to the contrary, the 
net profits of caeh year must b<' ascertained upon 
the footing of the moneys achially received A paid 
in that year without reference to when the work is 
done in respect of which t-he moneys are iH'ceived. — 
Badham r. Williams (1902), 80 L. T . 191. 


Sect. 2.— VALIDITY OF PARTNERSHIP 
AGREEMENT. 

4210. Whether partners must be qualified solici- 
tors.] — Crow v. Columbine (1843), 1 B. T. O. S. 
107. 

4211. At time of making agreement.] — 

By memorandum, dated Novc 1822, A., an at- 
l^jrncy, agi-ecd with B., for a v^aluable considera- 
tion, to take C., the son of B., into partnersliip, as 
attorneys A soirs. for ten years, A to allow him a 
moiety of the profits. Tlio memorandum did not 
state vviien lixe partnei*ship was to commence. 
C. was not admitted an attorney until Apr. 1823, 
but he conducted (lie business in the name of A. 
from Jan. 1823. In an action by A. against B. 
tor i)art of the considei'ntion money: — Held: (1) 
the agreement, though legal on the face of it, upon 
l>roof of C. not being admitted an attorney till 
after its execution, became illegal, within 22 Geo. 
2, c. 40, s. 11, A void ; (2) such proof was properly 
adniil led on the jiart of deft ; (3) proof on the part 
of pltf. that the agi'ooment was to be kept as an 
escrow A not acted upon till after (^.’s admission 
was inadmissible A properly rejected. — Williams 
r. Jones (1820), 5 B. A C. 108 ; 7 Dow. A Ry. K. B. 
548 ; 108 E. R. 40. 

Annotoiwns : — Js io (1) Refd. Cusse v. Corte (1828), 0 L. .T. 

O. S. K. B, 140 ; ArinMtroiiK t’. Lewia (1834), 2 Or. & M. 

274. As to (2) Arid. Blasell v. Board (1873), 28 L. T. 

740. 

4212. -.] — An agreement of partner- 

ship was made between two soirs,, one of vvdiom 
could only practise in a suiierior, the othei* only in 
an inferior ct. Both undertook to divide the 
profits of then* general business, A each stipulated 
to recommend the other to his clients, A to keep 
the partnership a secret from all the world : — 
Held : such an agreement was void, for a ct. 
cannot suffer statements to be made A papers 
presented to it by parties who are neither parties 
to the cause, nor their lawfully authorised agents, 
A who are consequently not properly responsible 
to the ct. for their conduct. 

The parties could not enter legally into this 
contract, one of the parties not being qualified to 
practise in the ct. from whence the emoluments 
arose (Lord Brougham, G.). — Gilfillan r. 
Henderson (1833), 2 Cl. A Fin. 1 ; 6 E. R. 1057, 
II. L. 


tbom Is sufflclont ; the act of one 
partner in such a mattc-r Toeing the act 
of both. — Dok V. TA-YLOR (1857), .3 
All. 43 7. “CAN. 

g. Indorsement of 7wtes .] — In 

an action against B. & S., a firm of 
soirs., on notes Indorsed by B. in the 
name of the firm, It was proved that 


on other occasions S. had so indorsod 
in the same manner: — Held: sufh- 
olent cvidouoo to go to the jury 
of a mutual authority. — Workman v. 
McKinstkv, Burton & Sadleir 
(1862), 21 U. C. R. 623.— CAN. 

h. Occupation of conawm office & 
emploitmeM of joint clerks .] — Morrison 


V. Service (1879), 6 R. (Ct. of Sess.) 
1158 ; 16 Sc. L. R. 686.— SCOT. 

PART XII. SECT. 2. 

4210 i. Whether partners muM In quali- 
fied solicitors .] — Jones v. Miluiken 
(1882), 22 N. B. R. 315.— CAN. 

B B 2 
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Sect. 2 . — VaHdify of partnersJiip agreemeni. SecM, 

3 (fc: 4 : Suh-fteds. 1, 2 & 3, A.] 

4213. Admissibility of evidence — That person not 
qualified.] — AV iluamh v. .Tone?!, No. 4211, ante. 

4214. As to commencement of agreement.] 

— WiujAM.M V. Jones, No. 4211, atiie. 

4216. One partner receiving fixed sum out of 
profits — Without liability for losses.] — A. & B. 

carriod on business together as solrs. in partner- 
ship, & iield themselves out as such, & deft, 
employed tliem in that capacity. By the agree- 
ment under which A. & B. entered into business 
together, B. was to receive annually out of the 
profits th(! sum of £300, but he was not to be in 
any manner liable to the losses of the business, & 
was to have a lien on the profits for any losses he 
might sustain by reason of his liability as a partner ; 
— Held : A. & B were properly joined as pltfs. in 
an action for work &. laboui*, as the money, when 
j'oeovered, woidd be the joint property of both 
until tlu* accounts w’ore ascertained &■ the di\usion 
took place. — B ond Wa'I’ts v. IhTTAiJD (1838), 
3 M. & W. 3.''>7 ; 1 Horn & H. 82 ; 7 L. ,T. Ex. 78 ; 
2 Jur. 183 ; 150 E. K. 1182. 

AnnotaiiotiH : — Refd. Eawlinnon r. Clurko (1840). 15 L. J. 

Ex. 171 ; Cox V. Hickumu (I«fi0), K H. L. Cub. ‘JhH ; 

Wheateroft v. Hiokiiian (I8(i0), 9 C. U. N. H. 47 ; Jetfroy 

r. Bamfonl. [1921] 2 K li 551. 

4216. Partnership in respect of business for par- 
ticular company — To commence on admission of 
intending partner — Business done for different com- 
pany — Intending partner not practising.] — Ifitf., in 

1844, tlien preparing to b(‘ a solr., entered into an 
agreement with defts., who were solrs., that defts. 
sliould be solely interested as solrs., for the pro- 
visional committee of the 1). N. By. co. until pltf. 
was admitted a soJr. ; that for three years from 
that time the profit of all businc'ss t hat might be 
transacted by th(' parties for the railway should be 
divided bet ween them in equal shares : in the event 
of the business being conducted by defts. vith the 
aid of their establishment to a greab'r extent than 
by pltf. & lii.s establishment, a percentage to be 
paid to defts, before any division of firotlts ; the 
foregoing arrangenn'nts to be applied to any 
collateral lines <te undertakings that might emanate 
from the D. N. By. eo. 

The D. N. By. co. Bill was afterwards with- 
drawn, A the CO. in 1 8 10 amalgamated with anot lier, 
the two forming together the («. N. By. co., of 
wdiich defts. became part solrs, 

Pltf. was admitted a solr. in June, 1847. The 
bill was filed in May, 1848, & prayed for specific 
performance of the agreement, & for an account. 
— Held : as tliis was a mei’o money demand on the 
footing of an account, where there w.as no mutu- 
ality between the parties, & a want of considera- 
tion moving from pltf., he was not entitled to a 
decree for specific performance of the agreement. 

Moreover, inasmuch as looking at the agreement 
as a contract for partnership, it ajijiearecl that no 
partnersliip had ever taken place, & that the claim 
Avas in respect of business done, not for the D. N. 
By. CO., but for another co., the bill was dismissed, 
but without costs ; defts. not asking for them.— 
OKI) V. JoiiNHTON (18.55), 26 L. T. O. 8. 68; 1 
Jur, N. 8. 1063 ; 4 W. B. 37. 

Compare Sect. 3, post. 


Sect. 3.— SOUOTOR UNDERTAKING BUSINESS 

JOINTLY. 

4217. Presumption of partnership as to particular 
matter — Division of profits.] — Issues directed on 


the questions whether the solrs. of a railway co. 
were partners in the business done by them for 
the co. ; &, if partners, Avlicther in equal shares. — 
McGregor v. Bainbrtoge (1848), 7 Hare, 164, n. ; 
G8 E Tt 07 

Annnialwii :~ToM. Robinson v. Anderson (1865). 20 Boav. 

« 8 . 

4218. .] — Where two separate solrs. 

are retained by the same clients in tbo same busi- 
ness, the presumption of law is, that as their 
liability is joint, the profits are to bo equally 
divided, & this presumption is not removed by 
the delivery of separate bills of costs where the 
solrs. have conducted different parts ^ of the 
business. Where, therefore, the evidence in favour 
of an agreement for a different division Avas not 
stronger than that against it, the ct. decided in 
favour of equality. 

Where the contrary [that they were not pai-tnors 
in this matter] is alleged, the burden of proof is on 
liim allegiug it. — Boblnson v. Anderson (185.5), 
20 Boav. 08 ; 7 Do G. M. A G. 239 ; 44 E. B. 04. 

4219. Effect of release by one solicitor.] 

— ^At a meeting hold in 1852, between pltf. & deft., 
two solrs., it was agreed that the professional 
business connected with the formation of a new 
lino of railway should be appoHioned between 
them ; tliat they should co-operate as solrs., in 
getting up the co. Ad obtaining tlic Act of Parlia- 
ment at their own risk ; that each should provide 
the cash for liis own disbursements, such disburse- 
ments to be repaid in the first instance, & then that 
any profits should be equally divided between 
them. The co. Avas formed & the Act obtained ; 
& at a meeting of the co. in Mar. 1855. a proposal 
in writing Avas made by pltf. Ad d(^ft., Ad confirmed 
by the co., that pltf. deft, should be allowed 
£1,500, in paid up shares, in additirm to their 
disbursements, such £1.500 to be received in full 
professional business uj> G) the then present 
time, but to be subject to revision in case the 
lino sliould be completed. In 1856 part of the 
line was commenced, but the works Avere stopped 
for the want of funds. 34iese funds were after- 
Avards suxiplu'd by deft., Ad others, j)ltf. not being 
able to contribute. In 1858 a small part of the 
line was comi)leted, Ad pltf., early in 1850, pressed 
the CO. for payment on account of his costs. In 
May, 1S50, the co. paid plt4'. £150 in cash AD £740 
in paid up shares, Ad took from him a general 
release of all claims. From that time pltf. ceased 
to act as solr. to co. Deft, said that some time in 
1858 he told pltf. when he was pressing the co., 
that he, deft., should henceforth decline under- 
taking any fresh business of the co. in co-operation 
with liim ; Ad alleged that since the date of the 
release he had had notliing whatever to do with 
pltf. He admitted pltf.’s right to have the profits 
attending the obtaining of the Act of Parliament ; 
but insisted that the memorandum of Mar. 1855, 
& the payments and release of May, 1850, settled 
all questions between the pltf. A himself. lie 
denied that any partnership was ever constituted 
between pltf. Ad himself : — Held : the release did 
not put an end to the agreement between the 
parties, Ad pltf. was entitled to a decree for an 
account down to Apr., 1850 .— IIansltp v. Kitton 
( 1862), 7 L. T. 201 ; 8 Jur, N. 8. 1 113, L. G. 

4220. Irrespective of work done.] — 

Two sets of parties ImAung projected a railway 
on a similar line, agreed to consolidate the project, 
Ad appointed as solrs. of the proposed co. pltf. Ad 
deft., whom they had respectively consulted prior 
to the consolidation. The two solrs. accepted the 


rereivino fixed ttum out of profUa— Without liuMUly for losses.] Raghunandan Nanu v. Hormasjek 
2Q), I. L. R. 61 Born. 342.— IND. 
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appointment without making any definite arrange- 
ment as to the division of the business, or of the 
emoluments of the office, & a much larger portion 
of the work was done by deft, than by iiltf. In a 
conversation between them about six months after 
the appointment, & before the principal part of 
the business was transacted, pltf. stated, as the 
result of his inquiries into the practice in like (;ases, 
that the allowance for ollice expenses & personal 
trouble in such limited paitnerships between solrs. 
was made by each party retaining, besides his 
expenses & disbursements, from ten to twenty-five 
per cent, on the amount of tlie net charges for the 
business done, «fc which principle ho considered 
satisfactory ; & deft., in rexily, observed that 

there could be no misunderstanding about it be- 
tween honourable men. Upon a bill by pltf. 
claiming an account & division of the protits of 
the business done by the co., ui)on the tooting of 
an equal co-partnership, & offering to allow 
twenty-five per cent. upon tlie work done separatedy 
to the partner who did it, the ct. in the circum- 
stances, made a decree accordingly. — Webster v. 
Bray (1840), 7 Hare, 159 ; (58 E. K. 65. 

niwtation Folld. llobinson v. Anderbon (1855), 20 liouv. 

1 ) 8 . 

4221. Rebuttal of presumption —Onus of 

proof.] — Robinson r. Anderson, No. 4218, ante. 

4222. Delivery of separate bills of 

costs.] — R obinson v. Anderson, No. 4218, ante. 

4223. Payment of sum to one solicitor — To meet 
liabilities of client — Right of other solicitor as 
against sum paid— Account.] — I‘ltfs. were, jointly 
with deit., the solrs. of an abortive railway scheme 
under an arrangement to divide the profits between 
them in moieties ; on the failure of the project 
certain of the diD'ctors subs<'nbed £680, & tle- 
I)osited it witli deft, to meet the liabilities of tl»e 
CO. Large sums being duo to i)ltfs. in resjiect of 
costs, they requested deft, to ai)ply the £680 for 
that purpose, but he refused, stating that the 
money was deposited witli liim conditionally. 
Pitts, then resolved to bring actions against the 
directors wlio would not contribute ; deft., wlio 
I'efused to take any part therein abandoning to 
]»Itfs. all claims on the costs to be recovered, it 
being indemnitied against all risk. Actions wer<* 
successfully brouglit, & a large sum recovert'd, but- 
was reduced on taxation to a small sum, tin* 
directors declaring that the £680 vero aiiplicable 
to the payment of costs. l*ltfs. tiled tlieir claims 
for an account of partnership transactions, & to 
recover the £680 from deft., which he li.ad nqu’e- 
sented as not applicable to the costs. The claim 
was dismissed as to the £680, ic the usual accounts 
were ordered. — OvEiiBURY r. Teaee (1852), 20 
L. T. O. 8. 107 ; 1 W. R. 27. 


Sect. 4.— UABIUTy FOR ACTS OF PARTNER. 

Hub-sect. 1. — In General. 

Liability to summary Jurisdiction of court.]— 

Sec Nos. 3565-3567, ante. 


Hub-sect. 2. — Liability inter se. 

4224, Promissory note In name of Arm — Security 
for money advanced to one partner.] — Smith v. 
Coleman, No. 4270, post. 

PART XII. SECT. 3. 

4221 i. Prcaiimption of parltu-rship as 
to particular matter— Rebuttal of pre- 
sumption — Onus of proof .] — Martin 
V. SHEHar, [1906] 2 I. R. 62.— IR. 


4225. Implied authority to make loans.] — 

Earle v. Orford (1885), Times, Dec. 10. C. A. 

Sec, generally. Partnership, Vol. XXXVI.. pp. 
\netseq. 


Huh-sect. 3.— Liability to Client. 

A. Transactions within Scope of Business. 

4226. Liability for fraud.] — Q. sells an estate 
under a power containetl in a mtge. deed, & out 
of the proceeds of the sale prior incumbrances are 
paid off, & retaining the amount of Ins mtge. debt, 
hands the surplus of the moneys aiTsing from the 
sale to H., one of the firm of R., H. k, H. who acted 
for him as liis solr., & wlio were also solrs. of H., 
the mtgor., with injunctions to apply it in payment 
of subsequent incumbrances, according to their 
priorities. At ih(‘ time of the sale L. claimed as 
a creditor next m i)iTority a lien on the estate by 
virtue of a judgment obtaiiu'd against H. & duly 
registered. R.. S. & S. were not only aware of L.’s 
judgment, but had taken proceedings on the part 
of II. to set it aside, in whieii they failed. Tliey 
then obtained the opinions of two counsel on tlie 
question wheth(*r Q. could safely hand over the 
surplus to H. One of the counsel advised that he 
could, & the other that ho could not, the latter 
opinion H. conceaU'd from (L & the money was paid 
to H. (i. shortly afterwards died, k after Ids deal h 
L, lil<‘d a bill against ins n^jirosentatives to malci* 
good to iiim tli(5 amount of his (diarge, k obtained 
a decree in Ids favour. S. died, upon a bill by 
Q.'.s representatives against R. k H,. his surviving 
jiaitners & his exors., to make good the amount so 
paid by them, on tlio ground of Haudulent conceal- 
ment of the adv(>rse ojiinion k improper conduct in 
the matter : — Held : R. <N: H. as surviving partners 
of H. wej'e liable to make good tin' amount to Q.’s 
estate, together with costs, k fraud & misropro- 
seiitation of oni> partner entitled the client to 
relief in equity against the surviving jiartners, k 
that not withstand mg the case ivas one in which the 
client might ha\'o recovered in an action of law. - 
Rew V. liANE (1856). 28 L. T. O. H. 184 ; .3 Jur. 
N. H. 125 ; 5 W. R. 110. 

4227. - - -.| — Rltf. ajiidicd to R. a member of a 
firm of solrs., to obtain for liim a loan on the mt ge. 
of las freehold estate. R. obtained tlie loan from 
some clients of the linn, Init informed jdtf. that the 
mtgocs. required collateral security as well ; k 
tliat pltf. aeeordingly deposited with R. certain 
shni'o warrants paya.l)]e to bearer. .V mtge. <ieed 
of tlio freehold estate was then prepared by R., k 
executeil by pltf. in which, howe^'er, no mention 
was made of tlie dojmsit of the share warrants or of 
any eoUaieral security. The nitgees. had not in 
fact required collateral security, it neither they 
nor R.’s partners had any knowledge of the deposit 
of the share warrants. R. afterwards sold the 
shares k appropriated the iiroceeds to his own use 
k absconded. On two pre\ious occasions pltf. 
had deposited the same securities with R. to 
enable him to raise temporary loans, notice of 
which transactions appeared in the books of the 
firm ; k it appeared that tlie firm were in the habit 
of holding securities payable to bearer, & also 
sums of money, for tlieir clients. In an action 
by pltf. to redeem tlie mtge. k to make the mtgees. 
k tlie partners of R. liabii' for the loss of the shares : 
—Held : ( 1 ) it was within the scope of the apparent 


PART XII. SECT. 4. SUB-SECT. 2. 

k. lAnbility of partner entering firm 
after wrongful act.] — Whori iv Holr., 
roproaontiiig that money ot a client 
has been invested, misappropriates it, 


& nftcTwarda takes a partner, payment 
of interest by the firm docs not estab- 
lish such negligenoe or misconduct on 
tho pai’t of the incominpr partner as 
to make him lesponsible for tho ante- 
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Sect. 4. — Liability for acts of partner : Sub-sect. 3, 
A., B. & C. {a) & (6).] 

authority of 11. to take the custody of the share 
warrants payable to bearer, &; liis partners were 
liable for his misappropriation of them ; (2) as the 
mtgees. had given no instructions to R. to obtain 
collateral security, & were ignorant of the deposit 
of the share warrants he was not tlieir agent in 
receiving them, & they were not responsible for 
their loss. — Rhodes v. Mouijss, [1895] 1 Oh. 230 ; 
04 L. J. (h. 122 ; 71 L. T. 599 ; 43 W. R. 99 ; 
n T. L. R. 33 ; 39 Sol. Jo. 44 ; 12 R. 6, O. A. 

Aiiriotohona : — As to (1) Coasd. Mam r. Browne, [1895] 2 

Cli. 69. (icnerally, Refd. Marsh v. Jo8ei*li. [1897] 1 Ch. 

213 ; l*owell r. Brodhurst (1901), 84 L. T. 620. 

4228. — — Client electing to deal with defaulting 
partner.] — Where A. lias a contract with B. & B. 
takes O. into partnersliip & gives A. notice, A. has 
an option wlielher he will abide by his contract 
with B. alone or accept the liability of the partner- 
ship. If he elect to abide by his contract with B., 
C’. is not liable for a fraud committed by B. against 
A. m i-espect. of the contract, though B. was acting 
within the scope of the partnership business. 
Pltfs. appointed B. their solr., A instructed him 
to act for them in a nitge. transaction. While the 
business was pending, B. took deft, into partner- 
ship, & gave pltfs. notice in writing. Pltfs. paid 
no attention to the notice, continued to correspond 
with B. in his own name, & finally sent him the 
money t-o advance on the mtge. by cheque made 
payable to his order, A accepted his receipt in his 
own name. B. paid the money into Ids own 
account A misapiiropriat^'d it :—Hcld : pltfs. had 
elected to continue to employ B. alone, A deft, 
was not liable for B.’s fraud. — British Homes 
Assuranoe CoRi’N., Ivi'D. V. Patehwon, [1902] 
2 Ch. 404 ; 71 I;. J. Ch. 872 ; 80 L. T. 820 ; 50 
W. H. 012 ; 18 T. L. K. 070. 

4229. Liability for misconduct — Solicitor on 
record.] — Norton v. ( Jooper, Re Manby A Hawks- 
POHD, Exp. Bittleston, No. 3804, ante. 

4230. Liability for negligence — Partner appearing 
insufficiently Instructed.]— C i.arke v. Couchman 
(1885), 20 L. .To. 318. 

4231. .] — In 1809, P., a member of a firm 

of solrs., by Ids advice induced pltf. to invest 
moneys ui)on the security of an equit able mtge. of a 
lease which he i-eju-esent ed as l eiiewable, A wldcli 
had previously been renewed by custom every 
fourteen years but the future renewal whereof was 
proldbited by statute passed in 1808. In 1875, P. 
fraudulently, A without tlu* knowledge of Ids 
partners, gave a legal mtg(i. of the lease to a third 
party without notice of pltf.’s mtge. The security 
proved insutfieient, A 1*. having absconded, pltf. 
sought to make P.’s firm liable for the loss sus- 
tained by liim : — Held : since the transaction of 
1 809, WTVs within the ordinary limits of the partner- 
ship business, the firm was liable for negligence in 
i*osi)ect thereof, but the remedy against tliem w'as 
baiTcd by Stat. Limitations; P.’s fraud of 1875 
not being committed in the ordinary course of the 
business, the firm was not liable in respect thereof. 
— Hughes v. Twisden (1880), 55 L. J. Ch. 481 ; 
51 L, T. 570 ; 31 W. H. 408 ; 2 T. L. R. 432. 

4232. .] — In 1877 W., the senior partner of 

a limi of soil’s., invested moneys belonging to Ids 


client upon a mtge. security which he recom- 
mended, A of which his client approved. W. died 
in 1879. The security having afterwards proved 
insufficient, the client brought an action in 1880 
against J., as the surviving partner of the firm, A 
also execut-or of W., claiming that he should make 
good the deficiency : — Held : no relation of trustee 
A cestui que trust existed between the solr. A his 
client ; A 8tat. Limitations W'as a bar to any 
action for negligence. — Dooby v. Watson (1888), 
39 Ch. J). 178 ; 57 L. J. Ch. 805 ; 58 I.. T. 943 ; 
30 W. R. 704 ; 4 T. L. li. 584. 

Annotation ; — Refd. Ilacknoy r. Kni|?ht (1891), 7 T. L. It- 

254. 

B. Transactions Not within Scope of Business. 

See Partnership Act, 1890 (c. 39), s. 7. 

4233. Partners not liable.] — Hughes v. Twisden, 
No. 4231, ante. 

4234. Necessity for express authority — Promis- 
sory note or bill of exchange.] — The implied autho- 
rity of one partner to bind another by promissory 
note or hill of excliange is confined to partnei’ships 
for the purpose of trade. One of two attorneys 
in jiartnership has no implied authority i-o bind 
Ids partner by a note in the name of the firm, 
though given for their debt. As, for money 
handed lo the firm by a client to be laid out on 
mtge. Declaration on a promissory note, with a 
count on an account stated ; particular of demand, 
specifying that the action is brought to recover 
£555 due on the note set forth in the first count, 
with inteit>8t from, etc. to the day of payment ; 
A that pltf., for recovery thereof, will avail herself 
of the wdiole or any part of tlic declaration ; — 
Held : the note, being invalid, was not, by the 
particular, made adtrdssible ovideruje of the 
account stated. — TTedley v. Bainbrtdge (1842), 
3 Q. B. 310 ; 2 Gal. A Dav. 483 ; 11 L. J. Q. B. 
293 ; 0 Jur. 853 ; 114 E. B. 527. 

Annotation :- — Consd. Giijlund v. Jucoiiil) (1873), I.. 11, 8 

Excii. 216 . 

4235. Safe custody of negotiable securities.] 

Oleather V. Twisden, No. 4253, post. 

4236. Acts done In private capacity — Fraud as 
trustee.] — Under a will £2,910 stock was vested in 
testator’s three unmai’i’ied nii'ces, wdio W’ere his 
extrices., in trust for themselves for life, then 
for children, witli ulterior trusts. 'I'lieir con- 
fidential solrs. were a firm of two persons, of whom 
the senior, under Ids own advice, was associated 
as their co-trustee, A a declaration of trust, pre- 
jiared by tlie firm, was executed by the four 
I)ersons in 1822. Subsequently, on the advice 
of the senior solr., the fund was sold out, A paid 
to him alone ; but he, on the same day, paid the 
precise amount to the credit of the banking account 
of the firm. In 1824 the senior partner untniJy 
represented that tlie money had been laid out on 
specified freehold security ; but, in 1825, a suffi- 
cient freehold mtge. w’as taken by the senior 
partner to himself alone, A was treated by him 
as the security for the trust fund, less a very 
small balance, which was divided among the 
tliree ladies. The int-erest W’as duly paid to the 
ladies until 1828, when the senior partner realised 
that security without their privity, A again 
untruly alleged that he had laid out tlie amount 


ciili'ul fiaud — Akdiw Boy (1883), 
1 N. Z. h. B. C. A. 365.— N.Z. 

1 , .] TuLI.Y V. iNORAAI (1891), 

19 B ct. of aoHb. 65 ; 29 Sc. L. B, 
78.— SCOT. 


PART XII. SECT. 4, SUB-SECT. 8.— A. 
4231 1. Liabilitu for neyligence ] — 


Union Hans ok Auhtkvua v. VTsiikii 
(1893). li N. S. W, Eq, 211; 9 

N. S W. W. N. 31. -A US. 

m. Death of one partner — Effect 
on retainer.]^ If u firm, coxtHiHtiia; of 
two or more portners, are retained, & 
ono die. It will bo atMiiiraed that the 
retainer oontiuuea to the 


partner or parlnorH. — A tx^jiun v. 

KAi.o A Lakk HimoN By. Co. (1866), 
2 (9i. Ch. I.'-).— CAN. 

PART XII. SECT. 4. SUB-SECT. 3.— B. 

n. Necessity for express authority .] — 
"J'HOMinsoN V. Robinson (1889), 16 

A. B. 175.— CAN. 
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on another specified security. The firm dissolved 
partnership in 1834, & each partner practised 
separately ; the senior partner continued regularly 
to pay sums as the interest to the ladies imtil 
1844, when he became bkpt., & afterwards died 
abroad imcertificated. In a suit by the three 
ladies against the jumor partner, cliarging Inm as 
liable to make good the amount : — Held : a sulfi- 
cient investment having been made in the name 
of the senior partner, communicated to tlic 
parties, & adopted, the duty of the firm was dis- 
charged, & the subsequent loss was a breach of 
duty by the senior partner alone, <te not by the 
partnersliip, & the suit was dismissed, with costs. 
— CooMEB V. BiiOJVinEY (1852), 5 De G. <fe Sm. 
532 ; 20 L. T. O. 8. 21 ; 16 Jur. 609 ; 64 E. H. 
1230. 

Annotaiions : — C!onsd. St. Aubyn v. Hiriart (1867), L. 11. 

Eq. 183. Refd. Rr Partridfce & Edwardt,, Ex p. Bollainy 

(1802), (5 L. T. 6»6. 

4237. — .j — G., a partner in the firm of 

J. G., solrs., was secretary to a co. The co. 
Xjurcliased property, & for their own convenience 
had it conveyed to G. in liis own name witliout 
any declaration of trust in the conveyance. The 
transaction was carried through & the conveyance 
selUod by the firm of J. & G. as the co.’s solrs. 
^J'lic conveyance, the (mly title deed handed over, 
was retained by G. G. fraudulently raised money 
by dei)Osit of tiie conveyance, & afterwards 
executed a legal mtge. to the equitable rutgee. 
J. had no notice that the convt'yance had been 
made to G. alone, or of any i)art of the transaction, 
except such notice as was miidied by Jiis firm 
having acted for the co. The iiartnership deed 
made the secretaryship a part of tlu^ partnership 
business : — IleM : G . having a legal right as trustee 
to the possession of the deed, it was no iiart of 
the duty of the firm to see that he did not obtain 
it w’lthout the direction of liis cestui que trust, 
the co. Assuming that the firm would have 
been liable for any negligence of G. in his duty as 
secretary, it was no ]iait of such duty to act as 
trustee of the eo.’s proyierty. J, w'as therefore 
not liable for his partner’s fraud. — T en'orino 
lIlTKOHl^D Wateiuvorks (\). V. JONES, [1003] 2 
Gh. 615; 73 L. J. Cli. 41; 62 W. K. 61; 19 
T. L. 11. 720. 

Aiiiwtatwn : — Refd. Elnyd v Grace, Smith, [1911] 2 K. 13, 

4 S D • 

4238. ‘l—A solr. whose firm acted as 

solr. to the trustet's of a marriage settlement, 
was appointed a trustee of the trust, & after his 
apyiointment a sum of money came into his hands 
to invest under the terms of the settlement. 
£600, jiart of this sum, it was agreed he should 
i-etain himself as a loan on tlie mtge. of his own 
house. The mtge. in fact was never executed, 
although he jiaid interest to the cestui que trust 
as if it had been. After some years the solr. got 
into difficulties. JIis liouse was sold, <fc the co- 
tins tee brought an action against the solr.’s 
solvent partner, alleging thaf. he was liable : — 
Held : deft, was not liable for the default of his 
partner which caused the loss, as tlie loss was due 
to wrongful acts qua trustee & not qua solr. — 
Palmer v. 8. (1907), 51 8ol. Jo. 053. 

4239. Fraud as administrator.] —Chilton 

V, Cooke (1879), Times, July 2, C. A. 


C. Misappropriation. 

(a) Moneys and Securities received in Ordinary 
Course of Business. 

4240. All partners liable.] — A bill of exchange 
received by a partner in a soh'.’s fli'm from a 
client is, primd facie, to be deemed to be received 
on behalf of the firm, & if the solrs. allege the 
contrary, they are bound to prove it by clear 
evidence. — Moore v. Smith (1851), 14 Beav. 393 ; 
51 E. R. 338. 

4241. .] — Where one of a firm of solrs. 

received from a client a sum of money for which 
a receijit was given in the name of the firm stating 
that part of the money was in jiayment of certain 
costs due to the firm, & that the residue was to 
make arrangements with the client’s creditors, & 
the solr. misappropriated the money : — Held : the 
transaction with the client was within the scope 
of the partnership business ; & the partners in 
the firm were jointly &, severally liable to make 
good the amount. — Atkinson v. Mackreth (1866), 
L. R. 2 Eq. 670 ; 35 L. J. Ch. 624 ; 14 L. T. 722 ; 
14 W. R. 883. 

Annotations CoTlsd. Plumor v. Gregory (1874), L. 3i. 18 

Eq. 6W. Refd. 8t. Aubyn v. Smart (1867), L, Ji. 5 E(|. 

183. 

4242. .J— Money receivqHl by one member 

of a firm of solrs. in the course of the manage- 
ment & settlement of the affairs of a client of the 
firm, is money paid to the firm in the course of 
their professional business ; &, consequently, the 
members of the firm are liable to make good any 
loss occasioned by the negligence or dishonesty 
of theii* partner by whom such money was re- 
ceived. — Dundonald (Earl) v. Masterman 

(1869), L. R. 7 Eq. 504 ; 38 L. J. Ch. 350 ; 20 
L. T. 271 ; 33 J. P. 691 ; 17 W. R. 548. 
Annotations. — Consd. Plnmcr v. Gregory (1871), L. P 18 

Eq. 621 ; acathcr v. Twisden (1884), 28 Cb. 1). 340. 

Refd. Biggs V, Bree (1881), 51 L, J. Cb. 64. Mentd. Re 

Collie, Ex p. Adamson (1878), 8 Ch. D. 807. 

4243. .] — In an administration action real 

estate WTis sold under an order of the ct., & the 
purchaser’s deposit was paid by clieque drawn 
payable to the auctioneer or his order. Before 
the result of the sale had been certified, B., a 
member of the firm of solrs. who had the conduct 
of the sale, wrote in the name of his firm, & 
obtained from the auctioneer the cheque with an 
indorsement over to the firm in order that the 
money might be paid into ct. B., imknown to 
Ills xiartners, casliod the cheque absconded : — 
Held : it was fairly within the scope of a solr.’s 
authority to apiily to the auctioneer for the 
amount of the deposit for the jiurpose of paying 
it into ct., oven before the result of the sale had 
been certified ; 6c, thei*efore, B.’s co-partners 

were liable to make good the defalcation. — 
Biggs v. Bree (1882), 51 L. J'. Ch. 263 ; 46 L. T. 
8 ; 30 W. R. 278, C. A. 

Annotations ; — Distd. Re Mitr.holl, Mltcholl v. Mitchell 

(1884), 54 L. J Cb. .342. Apld. Bro^vn Farebrothor 

(1888), 58 Ji .T. Ch. 3. 

4244. Reneson v. Coe (1885), 1 

T. L. R. 419. 


(5) Money and Securities received for Safe Custody 
or on Deposit till Investment. 

4245. Innocent partner not responsible.] — In 

Mar, 1832, defts. B. & C., who were then in 


PART XII. SECT. 4, SUB-SECT. 8. — 
C. (a). 

4240 i. All partners hahk.] — Rkid v. 
Silherbeuu, [1906] V. L. 11. 126.— 

AUS. 

o. Award against one partner — 
Although misappropriated hy firm.] - 


r. Wallace (1870), 8 
N. S. U. (2 G. & O.) 83.— CAN. 

p, IniMccnl partner not responsible ] 
— Where one member of a firm of 
attorneys receives money for inverit- 
mont, mlHappi-opriafes It without 
the knowledge or consent of the other, 
it ought to be clearly shown Ihut the 


latter was ^lilty of personal misoon- 
duot, or at least, of neglect of duty as 
a member of the flmi. In consequence 
of the mlbconduct of his partner, 
before the ct. will interfere on a 
summary applioatiou to compel him 
to pay money.— E’j; p. Flood (1883), 
23 N. B. R. 86.— CAN. 
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C. (b) & (c).] 

partnership as solrs., were employed by A. to lay 
out £500 on mtge. They lent the money to L. 
on the mtge. of certain premises, & retained 
possession f)f the mtge. deed. The premises were 
afterwards sold subject to the mtge., & the pur- 
chaser paid C. the £500 interest, but without 
the knowledge of B., 4fc the deed was given up to 
the purchaser by C., but no receipt W'as indorsed 
thereon, nor was any reconveyance or receipt 
executed or signed by A., who w^as not informed 
tliat the money had been paid. In Dec. 1832, 
C., without the knowledge of B., returned to the 
purchaser £300, received back the mtge. deed, 
& no part of the £500 was paid to A. Int/erest, 
at first on the £500, & then upon the £300, was 
paid to 0. by the purcliaser *, & entries were made 
in the books of defts., giving credit to A. for interest 
on the £500, & debiting him wdth interest paid 
to his agent. In July, 1838, defts. dissolved 
partnership. Up to the dissolution, interest, on 
the £500 was regularly paid to the agent of A. 
by C., by cheques drawm by defts. on their bankers ; 
&, after the dissolution, it was paid by .some- 
times in cash «fc soni(‘limes by cin ques on his own 
banker. In some of the receijits the money was 
described as intere.st upon a mtge. A. died in 
May, 1840. In Doc. 1840, (he pm-c baser paid (k 
the £300 & interest, A received from liim the 
mtge. deed. B. was ignorant of the receipts A 
pa^unents subs<'(juent to the investment of tli<‘ 
£500, until 1840. In 1848, pltfs.. the exors. of 
A., first discovered that the mtge. inom^y had hoon 
repaid: — Held: no action would lie against B., 
inasmuch as the sub.sequent receipt of tlie mtge. 
money by (!. was wholly unauthori.sed, A not 
within the scop<" of the partnershif) business.- — 
Sims r. Brutton (1850), 5 Uxch. 802 20 L. J. 

Ex. 41 ; 10 L. T. O. 8. 173 ; 155 E. K. 351. 

Aviwintions : — Refd. Ctndon v. .Tamos (18S.)), Ij. T. G4I. 

Mentd. /if Somorsot, .Somorhot r J’eulott, 1 C’b.231. 

4246. .1 — Harman v . Johnson, No. 4250, 

post. 

4247. . 1 — (1) Where a clumt had corre- 

sponded A dealt exclusively with one only out of 
a partnership of tlu-ee solrs., A rtmiitted a sum of 
money to that one alom', although d<‘sired by him 
to remit the money to the firm, a motion against 
all three partners, undi'r the summary jurisdic- 
tion of the ct., to compel them to pay the money, 
refused as to the two partners wlio had thus been 
excluded from the fair means of the knowledge of 
the remittance. 

The Bummai’v jurisdiction of the ct. ov^er its 
ofiicers extends to relief only in cases of personal 
mi.sconduct A neglect of duty. 

(2) A solr., who allows his name to be used by 
others conducting in his name the business of solrs., 
incurs the jieril of personal re.sponsibility. — Be 
Lawrence, Ex p. Burdon (1854), 2 8m. A (1. 
307 ; 2 Eq, Rep. 931 ; 23 L, .7. Ch. 791 ; 23 
L. T. O. 8. 207 ; 18 Jur. 742 ; 2 W. R. 080 ; 05 
E. R. 439. 

Aniiotalion --As to (1) Distd. Norton r. Cooper (18.VG), 3 

Sm & G. 375. 

4248. — .j~ It is well settled tliat it is not 
within the ordinary business of a solr. to receive 
purchase-money belonging to his client, or money 
dne to him on mtge., nor to leceive money from 
him for the purpose of investment generally, A 
one partner is not liable for the misapplication of 
money so receiv^od by another without his privity. 


Secus : where the money is received for the pur- 
pose of being invested on a particular security. 
— Bourdillon V. Roche (1858), 27 L. J. Ch. 681 ; 
31 L. T. O. 8. 264 ; 6 W. R. 618. 

AnnotaiionH : — Consd. Kagor v. Bames & Bridger (18G2), 7 

L. T. 408. Distd. St. Aubyn r. Smart (1808), 3 Ch. App. 

G46. Apld. l*luintT t). Gregory (1874), L, H. 18 Bq. 021. 

Refd. Biggs V. Brce (1881), 51 L. J. Ch. 64. 

4249. .] — Pltf. a married woman, A her 

husband were clients of J. A W., a father A son, 
who carried on business together in partnership 
as solrs. In 1859 pltf. became possessed to her 
separate use of a sum of £3,000, wliich, in con- 
sequence of her husband’s pecuniary difficulties, 
she was advised by the solrs. to invest without 
his concurrence. On the suggestion of J. A W. 
she advanced to them £1,300, part of the £3,000, 
which tliey required for another client to complete 
a purchase of an advow'son, on the security of a 
written undertaking signed by both to execute 
a legal mtge. of tlie advow'son to her when the 
transaction w'as conqileted. Pltf. subsequently 
handed the remaining £1,700 to W., on the repre- 
sentation by him alone that it would be invested 
on mtge. of tlie real estate of another client. In 
Jan. 1865, J. died, hav'ing retired from the business 
in 1802 A in May, 1865, pltf. was fraudulently 
induced by W. to execute a deed constituting 
him the sole trustee of the £3,000 A empowering 
him to invest it as he thought proper, without 
being answerable for any lo.ss. No legal mtge. 
of the £1,300 was ever effected, A in 18()8 it was 
jiaid off to W. under tlie autliority of the dei*d of 
1865, A it A the £1,700, which had never been 
invested w’ore spent by W. He continut>d to pay 
pltf. interest on these funds till Nov\ 1871, A died 
insolv'eiit in Mar. 1872. On bill against the 
exors. of J. A W. : — Held: (1) J.’.s (state was 
liable to make good the lo.ss of tlie £1,300 ; (2) in 
cons('quence of tlie regular payment of int(*rest 
by W., ladies was not attributable to pltf. for not 
enfon'ing lier rights sooner ; (3) the dealing with 
the £1,700 was not part of the regular business 
of J. A W. as solrs., A the receipt of it by one 
partner alone did not- make the (itlier jiartner 
liable, A J.’s estate was not liable to replace this 
fund. 

(1) During part of these transactions C. was 
alscj a partner with .T. A W., liut lie was not a 
}>arty to t he frauds, A no guiUv^ knowhalge was 
attributed to him : — Held : pltf. rniglit jiroceed 
against any or all of tlie parties Jointly A st'vcrally 
liable, A was not a iK'ces.sary party to the suit. 
— Plumeh V. Gregory (1874). L. li. 18 Eq. 621 ; 
43 L. .T. (’ll. 803 ; 31 ].. T. 80. 

AnnoliifiouM : -Ah to (3) Refd. Plujhpliatc Sewage Co. r. 

Hariumot (1877), Ch I) 3!>4 : BiggH r Broo (1881), 

.'ll h. .1 (’h. Gl. (JeiiFralli/, Refd. C'leuthei r. 'J'wiHdon 

(1883). 21 Ch. D. 731 ; Hughes v Twisden (1886), 55 L. J. 

Ch. 481. 

4250. — - Unless authorising receipt.] — A, A 

B., having for many years been partners in busi- 
ness as soils., dissolved their partnership in 1834, 
A the business continued to he cairied on by A. 
alone, until 1841, wh(*n he became bkjit., A it 
was then discoviu’ed that a sum of money which 
had been paid by a client into the joint account 
of the firm at their banker’s in 1 829, ftir the purpose 
of investment, A whicli A. had shortly aftemards 
represented to have been invested accordingly, 
A on which he had regulaily paid interest on the 
footing, had, instead of being invested, been 
appropriated by liim to his own use. Upon a bill 
filed by the client against B. to make him liable 
for the money : — Held : even assuming deft, to 
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4246 I. liaiocuit partntr not responsible.] — Johnston v. Brandon (1910), 45 O. L. R, 3G9 ; 16 O. W. N. 134.- CAN. 
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have been, as he alleged he was, personally ignorant 
of the whole transaction, & to have derived no 
benefit from the fraud, still he was bound by the 
representation of his partner ; such representa- 
tion relating to a matter within the limits of the 
partnership business, & amounting therefore to 
a guarantee by the firm to the parties concerned, 
that they shomd be placed in the same situation 
as if the fact represented were true. — v, 
Bromley (1847), 2 Ph. 354 ; 16 L. J. Ch. 495 ; 
11 Jur. 617 : 41 E. H. 979, L. C. 

AnnotaUom : — Distd. Coomor v. Bromley (1852), 5 Be G. 

6 Sni. 532. Ck)nsd. Eajfcr v. BamoH & liiklR-er (1862), 

7 L. '1\ 108. Apld. St. Aiibyii r. Smart (1868). 3 Cli. 
Akp. 616. DlStd. HiwhcH i’. Twifidep (1886), 55 L. J. 
Ch 481. Apld. Mooro r. Kuit?ht, 11801] 1 Ch. 547. 
Bold. Jhmrdulon v. Roche (1858), 27 L. J. Ch. 681 ; 
Kssell V. Buyward (1860), 24 J. R. 819 ; Slim v. Ci-<»ucher 
(1860), 8 \V. R. 347 ; Alliance Rank v. Tucker (1867), 
17 L. T. 13; Sawyer r. Goodwin (1867), 36 L. J. Ch. 
578; Plumcr v. Grcgoiy (1874), L. R. 18 E(j. 621 ; 
J'hosphale Sewage Co. v. Hartmont (1877), 5 C)i. D. 394 , 
RiggH -e. Bree (1881), 51 L. J. Ch. 64 ; Thorno n. Heatd, 
fl894] 1 Ch 599; Reljemann v. Retjemann (1895), 73 
Jj. T. 2 . Maia r. Browme, 1 1895] 2 Ch. 69 ; lie Fountalne, 
Fountalne r. Aiiihernt (1909). 78 L. J. C’h 648. Mentd. 
Ingram r. 'I’lnirit (1848), 7 Hare, 67 ; Wilson r. Short 
(1848), 6 Hare, 366; Bishop r .Tetsey (1854), 2 Brew. 
113; Imperial Gas Light A Coke Co. r. Ijondon Gas 
liiglil Co. (1S.')4), 10 Exch. 39 ; Hunter c. Gibbons (18.'>6), 
1 H A -N' 450 ; lie Cameron’s Coalbrook, etc. Co., h'x j). 
Hunt (1803), 2 New Ui-p 50 , Ramshiie v. Bolton (1869), 
L. R. 8 E<i. 291 , Eeclesinslieul Conirs. for England r. 
K E Ry (1 877). 4 Ch. B. 845; Gibbs e. Guild (1882), 
9 (.}. B 1) 59 : Hr Mutual Aid Permanent Benefit Bldg. 
Soc.. Lx p. .Tames (1883). 49 L. T. 530 ; W'hitwum v. 
M Utkin (1898), 78 L. T. 188. 

4251. .1 1*11 f. being (ovtitled to a 

fund in ct,, gave the firm oi solrs. who had acted 
for inni in the mailer a joint A several power of 
attorney to recei\e the money from the 
Account an t-C»eneral. Pllf. sent tlui yiower to B., 
one of tlie y)artners, mJio received tlie money, A 
bignotl the receipt in liis own name. B. paid the 
money into his own yirivati' banking account, k> 
shortly afterwards absconded with it. 'Ciie letters 
on the subject of the ])ower of attorney, the 
cost, of stamping it, w’en* charged for in tli<; bill of 
costs of thi' firm. Ujion a lull siieking to make 
S,, the other partner, liable to rei>dy the money, 
but not praying for an account Held : (1 ) the 
money must be treated as having cOme into the 
hands of the firm in tlie course of their business 
as soil’s. ; A S. was liable for its repayment with 
inti’rest ; (2) the ct. liad j ui’isdict ion to giv(‘ 

relief, though the bill did not pray for an account, 
both und(‘r its general jurisdiction over solrs. & 
because B. had Ik'i’U guilty of fraud. — St. Aubyn 
V. Smart (IH(kS). :i (’h. Aj)}). (540 ; 19 L. T. 192 ; 
16 W. B. 1095, L. 

A >1 notations . As to (I) Gonsd. Bimdonahl r. Mat.l.crman 
(1869), Ji. R. 7 Eq. 504 Dlstd. Hnglioh r. Twisdon 
(1886). 55 L. J. Ch. 481. Consd. Thorim r. Heard, 118941 
1 Cli. 599. Befd. riuiufr r. Giegory (187 I). L. R. 18 Eq. 
(•21 ; Phosphate Sewage Co. r. Hartmont (187 7), 5 Ch. B. 
394 ; Mara r. Biowne, 1189.>1 2 Cli 69. GV?imd(i/, Reid. 
Riggs i’. Brec (1881), 51 L. J. Ch. 61. Mentd. Ramshiro 
V Bolton (1869), 1,. R. 8 Eq. 291. 

4252. - — .■[ — 11., who liad been a partner 

in a firm of solrs., had during that tirm* attended 
to the management- of a certain trust, continued 
to act in relation to a cliango of investment of 
J)art of the trust funds aftiT lie had retired from 
the fh’m as if lie were still a partner, & wrote t-o 
the trustees from the office of the firm saying that- 
he had obtained a power of attorney authorising 
“ our brokers ’’ to sell the st-ock, & asked them to 
sign it, & send it to the office of the firm. Tlie 
trustees did as requested, & the stock was sold, 
the money received by 11. ’s late jiartners, who 
misapplied it, & it was lost to tlie trust. It 
appeared that the tenant for life was aware at 
this time that n. had retired from the firm, but 
the trustees were not ; — Held : H. W’as liable to 


make good to the trust the capital sum lost, & 
interest from the last day on which any was paid. 

• — Slack v. Parker (1886), 54 L. T. 212. 

4263. Or ratifying receipt.] — Trustee 

under a will deposited certain bonds payable to 
bearer with P., a member of the firm of soli’s, 
who W4’r*e acting for the estate. His partners 
had no knowledge of this, but letters referring to 
t he bonds were coyiied in the letter book of the firm 
& were charged for in the bill of costs of the firm, 
& the bonds were included in a statement of 
account which the firm made out for the trustees. 
P. paid some of the interest of the bonds by cheques 
of the firm, but on each occasion recouped the 
firm by a cheque for the same amount on his 
private aficount. P. misappropriated the bonds : 
—Held : the cheques, letters. & entries were too 
ambiguous to affect the other partners wdih 
acquiescenci’ in P., having the custody of t he bonds 
as part of tlu; yiartnership business, & they could 
not be held liable for their misappiojiriation. 

We must inquire, first, whether they gave him 
express authority to take charge of the bonds ; 
secondly, if not, whether they ratified w’hat he? 
did ; A, -tliirdly, if they neither expressly autho- 
rised nor rafified liis act, wliether they consented 
that he should have general authority to act with- 
out their knowing what he did (Bo WEN, L.J.). 
— Cleather r. Twtsden (1884), 28 Ch. L), 340 
51 1.. J. Ch. 408 ; 52 I.. T. 330 ; 33 W. B 435 
] T. B. B. 175, r. A. 

Annoiahoii •— Dlstd. RhodcB ?’. Moulcs, [1895] I Ch. 236. 

(c) Money received for Investment on Specific 

Security. 

4254. Liability of innocent partner.] — If two 

are partni’rs, as attorni’ys A conveyancers, A one 
ri'ceive money to b(‘ laid out on mt-ge., the other 
is liable for the amount , though his partner gave 
a separate receipt for it. — Wilt.et Chambebs 
(1778), 2 Cowp. 814 ; 98 E. R. 1377. 

Annotation Mentd. Coleiiiau r. Riches (1855), 24 L. ,1. 

C. P 125. 

4255. .] — Blvir V. Bromley, No. 4250, ante. 

4256. .] — The receipt of money by one of 

a Ih’m of attorneys from a clii’nt, professedly on 
behalf of the firm, for the gi’neral purpose of in- 
vesting it, as soon as he can meet wath a good 
secnrify, is not an act within the scoxie of the 
ordinary business of an attorney, so as, without 
further proof of authority from lus partners, to 
render them liable to account for tlie money so 
deposited ; sucli a transaction being part of the 
busine.ss of a scrivimer, A attorneys, as sucli, not 
necessarily being scriveners. But, if money be 
so deposit-ed with one jiartner for the purfiose of 
its being invested on a particular security, the 
other partners are liable to account for it, such a 
transaction coming within the ordinary business 
of an ait-ornev. — H arman v. Johnson (1853), 2 
E. A B. 61 ; 22 L. .T. Q. B. 297 ; 21 L. T. O. S. 89 ; 
17 Jur. 1096 : 1 W. B-. 326 ; 118 E. R. 691. 
.Innotolinns : — Consd. Ruiinilllou r. Roche (1858), 27 L. J. 

Oh. 681. Apld. St. Aubyn c. Suiurt (1868), 3 Ch. App. 

646. Consd llurulonakl r. Mastcrnian (l869), L, R. 7 E(|. 

561; JTumcv v. Gropcory (1874), L. R. 18 Eq. 621; 

Cleather v. Tv\is{leu (1884), 28 Ch. D. 340. Distd. Rhodoe 
Moules (1894), 61 L. J. Ch. 122, Refd. Edgelow v. 

MacEhvee, 11918] 1 K. B. 205. 

4257. .] —A. A B., solrs. in partnership 

together, jointly attended to the management of 
certain settlement trust funds, of which A. A E. 
were trustc’os, who had executed the settlement. 
E. was the client of A., who I’epresonted to E. 
that ho had a good nitge. security on which to 
invest a portion of tlio trust moneys ; & E., 

accordingly, assented to liis making such invest- 
ment. A. did not, however, invest the money 
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Solicitors. 


Sect. 4. — Liability for acta of ’partner: Sub-aect. 8, 
C. (c), D. ; sub-sect. 4, A, & B.] 

on the iritge., but paid it into the bank of his firm, 
to their partnership account there ; the proceeds 
being applied, with the knowledge of B., to the use 
of the firni. A. died in insolvent circumstances, 
leaving B. liim surviving : — Held : B. was per- 
sonally liable to E. for the money ; & E. was pro 
ianto a specialty creditor of A.’s estate. — Eager 
V. Barnes (1862), 31 Beav. 579 ; 7 L. T. 408 ; 64 
E. R. 1263. 


AnnoMion : — CoDSd. Alliance Bank v. Tucker (1867), 17 
L. T. 13. 


4258. ~ Plumer V. Gregory, No. 4249, 
ante. 

4259. .] — The decision in Blair v. Bromley ^ 

No. 4250, ante, does not proceed on any principle 
or rule of equity specially applicable to trustees, 
but rests upon principles of the law relating to 
representation partnership, & is unaffected by 
Trustee Act, 1888 (c. 59), s. 8. 

Between the yeai^s 1867 & 1874, pltf. deposited 
divers sums of money with M., G. & B., a firm of 
solrs., ^ for the purjiose of investment. Repre- 
sentations were from time to time made to pltf., on 
behalf of the firm, that her money had beim duly 
invested, & interest was paid to her by M., G. & B. 
down to the death of G., in 1877, by the surviving 
membei-s of the firm down to 1880. In 1880 it was 
discovered tha,t pltf.’s moneys had never, except 
as to one small simi, been invested, but had, in 
fact, been embezzled by a clerk of the firm. 

In an action brought by pltf., after the death of 
all the partners, for the recovery of her money, 
G.’s exors. pleaded Stat. Limitations & Trustee 
Act, 1888 (c. 59), 8. 8 ; contended that the Aet 
of 1888 had rendered the decision in Blair v. 
Bromley, No. 4250, mite, no longer applicable : — 
Held : the decision in Blair v. Bromley No. 42.60, 
ante, was unaffected by Trustee Act, 1888 (c. 69), 
At pltf. was entitled to be repaid the siuns unin- 
vested, with interest from 1880, out of the joint 
estate of the firm of M., G., B. ; & if such estate 
was not sufficient, then to recover the balance out 
of the separate estates of M., G., & B. — Moore v. 
Knight, 118911 1 Ch. 547 ; 00 L. J. Ch. 271 ; 
63 L. T. 831 ; 39 W. R. .312. 

ArnwlcUions . — ReW. Tlioino r. Heard. 11X941 1 C’li 599; 

Mara r. Browne, L1X9.')1 2 f'h. 69 : I’almcr v. S. (1905). 

51 8ol. Jo. 653 ; Re Kouutaine, Fountalne r, AinherHl 

(1909), 78 L. J. Ch. G48. Mentd. Wliitwani v. Watkiu 

(1898), 78 L. T. 188. 


D. Dealings with Trust Funds. 

4260. General rule — One partner constructive 
trustee Innocent partner not affected.] — It is 

not within the scope of the implied authority ol a 
solr. carrying on business in partnership to consti- 
tute himself a constructive trustee, & thereby to 
subject his partner to liability in that character, 
the partner being ignorant of the dealings by which 
the constructive trust is established. It having 
been held by the judge that a solr. had constituted 
liimself a constructive trustee, & that both he & 
his jrartner in business were liable to make good a 
loss which had resulted from improper investments 
of the trust funds : — Held : upon the evidence in 
the matters in question the solr. had acted only in 
the character of solr. to the trustees, & that 
consequently neither he nor his partner were 
liable as constructive trustoes. — Mara 'v. Browne, 
[1896] 1 Ch. 199 ; 65 L. J. Gh, 225 ; 73 L. T. 638 ; 
44 W. R. :{30 ; 12 T. L. R. Ill ; 40 Sol. do. 131, 
C. A. 


i>. Eddia (1898), 79 L. T. 136. 
nentd. Re 1 ayloj, Atkluaon v. Lord (1909), 81 L. T. 812 ; 

8cttlemei)t, Maddooka v. Andrew's, [1916] 

A 0\)» 


4261. Investment of trust moneys on mortgage 
of InsufRclent security — Liability of aU partners.] — 

Funds, subject to the trusts of a settlement, were 
invested in Exchequer bills, on the sale of which 
the proceeds were paid to the account of a firm 
of solrs., P., 8., & P., at their bankers. The 
funds were afterwards advanced on a mtge. of 
house property in a new neighbourhood, & of 
inadequate value. At that date there were no 
trustees of the settlement, & the mtge. was taken 
in the names of S. & two other persons who were 
then proposed, & shortly afterwards appointed 
new trustees, & never repudiated the transaction. 
S. was the member of liis firm who acted for them 
in all the matters, & for the work wliich he did the 
firm, by arrangement, received, at the time when 
the money was advanced, payment for their bill of 
costs out of the funds. The mtge. proved to be 
an insufficient security, & in an action against the 
trustees it was held that they were jointly & 
severally liable to make good the loss sustained. The 
property not having been sold, or the trust funds 
replaced, beneficiaries sought to make the firm of 
solrs. liable for the loss of the fimds on the ground 
of negligence, though S.’s partners had not had 
any personal knowledge of the property at the 
time when the mtge. transaction was completed : — 
Held : (1) in all that S. had done in the matter of 
the mtge., he acted within the scope of his autho- 
rity as a partner, his firm must be taken to have 
had knowledge that the security was, for trustees, 
improper, & consequently, they were implicated in 

6 jointly & severally liable for the breach of trust ; 
&, further, the judgment wliich had been recovered 
against S., as one of the trustees, had not dis- 
cliarged his partners from liability ; (2) though 
there had nof- been an express retainer, the relation 
of solr. & client rniglit be inferred from the acts of 
f he parties ; it subsisted between the firm & the 
trustees, & the firm were liable in damages for the 
negligence of 8. for failure in discharge of the duty 
whieli had been undertaken to the clients ; (3) the 
liability extended to the estate of a member of 
flie firm since deceased. — Blyth v. Fladgate, 
Morgan v . Blyih, Smith v. Blyth, |1891] 1 Ch. 
337 ; 60 L. .7. Ch. 66 ; 63 L. T. 546 ; 39 W. 11. 422 ; 

7 T. L. R. 29. 

Avnotalims --A‘} i<> (1) Consd. Mara v. Browno. (1895] 2 
Ch 69. Reid. Rc Turner, Burker v 11897] 1 

Ch. 536. 


Sub-sect. 4. — Liability to Third Parties. 

A. Transactions within Scope of Business. 

4262. Fraud.] — Brydges v. Branfiij., No. 4181, 
ante. 

4263. .] — A firm of country solrs. entrusted 

W.,one of their partners, with the management of 
tlieii* business in London. In the course of this 
branch of the business certain persons for the pur- 
poses of investment advanced money to W. which 
were misapplied by him & lost. Subsequently all 
of the members of the firm with the exception of 
G. became insolvent. G. afterwards died, & on 
his estate being administered a claim for the first 
time was made against him in respect of the 
moneys misapplied by W. : — Held : the claim was 
good as against G.’s estate. — Sawyer v. Goodwin, 
Missing’s Case (1867), 16 L. T. 514. 

4264. .] — On the occasion of a mtge. a firm 

of solrs. acted for the mtgor. One of the partners 
conducted the matter, & delivered an abstract 
of title, suppressing all reference to prior mtges. 
within his knowledge affecting part of the proposed 
security. 'J’lie other partner having died, & tlie 
security appearing to be deficient. In a suit to 
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administer the assets of the deceased partner : — 
Held : his estate was liable to a claim on the part 
of the transferees of the mtge., inasmuch as the loss 
acemed by the default of the surviving partner 
within the scope of the partnership business. — 
Sawyer v. O^oodwin (1867), 116 L. J. Ch. 578 ; 
]() L. T. 622 ; 15 W. K. 1008. 

Jnnniaiiim : Blyth v. pladffaie, Morgan v Blyth. 

Smith V. Blyth, [1891] 1 Ch. 337. 

4266. Misconduct — Solicitor on record.] — Nor- 
ton V. Cooper, Ra Manby & Hawksford, PJx p. 
Bittleston, No. 3864, ante, 

4266. Upon undertaking or guarantee.] — T. & 

M. wore in partnership as attorneys & solrs., & 
by one of the partnership articles, of which pltfs. 
were ignorant, it was provided that one partner 
should not, without the consent of the other, 
contract any debt on account of the partnership, 
excci)t in the regular coxirso of business, nor become 
bound for any third person. S. being indebted 
to pltfs., had deposited with them as security the 
lease of a house, which he was now desirous of 
selling ; ho was a client of the partnership, but T, 
conducted all liis business ; 1’. arrange<l with 

pltfs. for tile surrender of the lease, <fe on their 
doing so gave them the following undeitakmg, of 
ivhich M. was ignorant : “ We undertake, in con- 
sideration of your handing to us the deeds, etc., 
so as to enable us to complete the assignment of 
the lease, to pay >ou £200 on the day after the 
completion of the assignment, A the further sum 
of £250 on oi* before Se})t . 3 next. (Signed) 
T. tk M.” 'Tlie j)urchase-money of the house was 
received by 1\, A paid into the partnership 
account : — Held : the undertaking, though M. 
was ignorant of it, w'as not' a guarantee given by 
one partner without the kriowledgi; of the other, 
unconnect ed with the business of the lirm, but was 
an agreement to approjiriate money which was 
expected to come into the hands of the firm in the 
course of the partnership business, «k was therefore 
binding on 1\1 , — ^Ali.iance Bank, Ltd. v. Tlb’KKr 
(1S67), 17 L. T. 13 ; 15 W. K. 092. 

4267. .] —Mayfield v. Hankey (1890), 

6T. L. K. 185. 

4268 Breach of trust.] — Blyiti v. Fladgate, 
Morgan v, BLvni, Smith r. Blyth, No, 4261 , ante, 

J{. TranHaclioiis Not unlhni Scope of 

Sec Partnership Act, 1800 (c. 39), s. 7. 

4269. Promissory note or bill of exchange.] — 
If a bill of exchange or promissory note be drawn, 
accepted, or indorsed, by one of two persons who 
are partners in a business which is not a trade. 
e.g. as attorneys, in the name of the lirm, &, tlie 
partner, who did not write the names of the lirm, 
by his plea deny the drawing, acceptance, or 
indorsement respectively, pltf. must give evidence 
of the authority of the other partner to draw, 
except, or indorse in the name of the lirm ; but 
in the case of a commercial lirm this is not ncces- 
saiy, as there is a general authority. 

P. & R., who wore in partnership as attorneys, 
M ere sued as the indorsers of a promissory note 
indorsed by P. in the name of the firm. P. suffered 
judgment by default, & R. pleaded that he did not 
indorse : — Held : (1) in order to show an authority 
in I*, to indorse notes in the name of the firm, parol 
evidence could not be given of other bills «fc not^es 
drawn, accepted, or indorsed in a similar manner 


& paid by the firm, as showing a course of dealing ; 
but each bill & note must be produced or accounted 
for ; & such of tlic bills or notes as had been given 
up tD the defts. when paid, might be called for 
under a notice to produce, &, if not produced, 
secondary evidence might be given of their 
contents ; (2) evidence might be given of bills & 
notes, whicli were pnalueed, which had been drawn, 
accepted, or indorsed by R. in the name of the firm, 
& which were afterwards paid by the firm, as this 
M'as evidence of a mutual authority for each 
partner to draw, accept, & indorse notes & bills 
in the name of the firm. — Levy v. Pyne (1842), 
Car. & M. 453. N. P. 

4270. — L., a partner in a linn carrying 
on the businc'ss of solrs., gave, without the know- 
ledge of his partners, a promissory note in the joint 
name of the lirm, as security for a sum of money 
advanced to him by (\, & applaal the money to 
his own prival^e use, 3'he partners filed their bill 
against C. & L. for the delivery up of the note, &; 
on L. becoming bkpt., brought his assignees 
before the ct. by supydeniental bill. The assignees 
by their answm’ submitUal their interest in the 
suit to the judgment of the ct, : —Held : under 
the circumstances of the case, the note w'as not 
binding on the jiartners, either as betw’cen them 
k L., or as between them & C.- Smith i\ Coleman 
(1843), 1 L. T. O. S. 252 ; 7 Jur. 1053. 

4271. .] — If two attorneys bo partners, one 

of them cannot bind his partner by making a 
promissory note* in the name of the firm, unless it 
be shown that that Mas within the scope of his 
authority ; & evidence that since the making 

of tfiis not^c each partner had accepted bills or 
made notes in the name of the lirm, is not sufficient 
for this purpose, nor would the fact of their 
indorsing of bills sent payable to the firm by 
country correspondents be sufficient. — Harman r. 
.Johnson (1853), 3 Cai-. & Kir. 272 ; 20 I.. T. O. S. 
314, N. P. ; subsequent proceedDigs^ 2 E. & B. 61. 

4272. .] — B., a member of tlie firm of 

W. & B., attorneys & solrs., di*eM' k indorsc'd for 
value to pltf. in the partner.s}ii}) name, a bill of 
(‘xcliange jiayablo to the order of \\\ & B., which 
deft, accepted without consideration. The in- 
ilorsement was in respect of an entii'ely privati* 
matter of business betMcen B. k pltf., unconnected 
with partnership purposes ; B. had no authority 
from W. either to draw or indorse the bill. In an 
action by the indorsee against the acceptor, deft, 
having traversed the iiulonsement : — Held : deft, 
was not estopped from showing that there had b(*en 
no indorsement in fact by the firm.— Carla nd v. 
JaC'GMB (1873), L. B. 8 Exch. 216 ; 28 L. T. 877 ; 
21 W. R. 868, Ex. Ch. 

4273. Post-dated cheque.] — A member of a fii*m 
of atloiTiey.s has no implied authority to bind his 
i‘0-partners by a post-dated cheque draM’n in the 
name of the firm. — Forster v. Mackreth (1867), 
I.. R. 2 Exch. 163 ; 36 I.. J. Ex. 91 ; 16 L. T. 23 ; 
15 W. R, 747. 

Annoialiom : — Mentd. Bull r. G’Sullivan (1871), L. B. 0 

Q. B. 209 ; HuUey v. Peacock (1913), 30 T. L. R. 42. 

4274. Guarantee.] — One of a firm of attorneys 
has no general authority to bind the firm by a 
guarantee given to pay debt & costs, in considera- 
tion of pltf. discharging his debtor out of custody. 

There is no evidence to show that the guarantee 
M'as given according to any usual jiractice of defts., 
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4269 1. Promissory note or bill of 
exchange. — Pltf., knowliig that defi^i. 
wore a lirm of soli's., advanced to one 
A. monoy upon a Joint note signed by 


him & by one of defts. in the firm’s 
name, without the knowledge or 
consent of his jiarluer. No usage or 
general mutual authoilty to sign notes 
In the name of the firm was proved, 
&: It was admitted that pltf. had no 


Icnowiedgy of the ti-ansactions rolled 
upon to show such authority : — Held : 
l)ltf. could not recover ag^nst both 
defts., but deft, who signed the note 
was liable. — Wilson i\ Brown (1881), 
0 A. 11. 411.— CAN. 
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& it certainly is not according to the usual practice 
of attorneys generally (Patteson, J.). — Hasle- 
HAM V. Young (1844), 5 Q. B. 833 ; Dav. & Mer. 
700 ; 13 L. J. Q. B. 205 ; 3 L. T. O. S. 34 ; 8 Jur. 
338 ; 114 E. R. 1403. 

4275. .] — Mayfield v. Sankey (1890), 0 

T. L. R, 185. 

4276. Permitting stranger to use firm name.] — 

Without the knowledge or authority of X., a solr., 
B., another solicitor, used X.’s name in proceedings 
wherein by acts of fraud & forgery B. obtained an 
order for the payment out of a fund in ct ., & was 
thereby enabled to get the fund paid out by a 
cheque from the Paymaster General, with which he 
opened a fictitious account at a bank. Tw'o daj’^s 
later, & after the account had been partially 
drawn upon, X. was told by B. that liis name had 
been made use of for a formal party. X. repri- 
manded B. for this, but, without inquiring into 
the natme of the business, accompanied B. to the 
Paymaster Generars Office, received a cheque 
for £16 for costs ; over £10 of this he paid to B. 
for out-of-pocket expenses, & the balance of 
£4 5s. ()d. he handed to lus partner Y., who entered 
it to the credit of the firm in tlieir books w’itliout 
knowing anj-thing of the circumstances under 
w'hicli the money had been paid. A large portion 
of the fund formerly in ct, ha\dng been lost 
Held : (1) even if X. had previously authorised the 
use of his name for a formal party, ho w'ould not 
have been responsible for the acts of fraud & 
forgery committed by his supposed agent for that 
agent’s own fraudulent purposes ; (2) under the 
circumstances, X. had not condoned or ratilied tlu* 
use of his name by B., & was not liable for the 
whole of the loss sustained, but only for the 
amount of the £15 cheque which he took ; (3) Y". 
W’as liable only for the £4 5s. (id. received by him 
for the partnershij). — M ar«ii v. Joseph. [1897 j 
1 Ch. 213 ; ()0 T.. J. Ch. 128 ; 75 L. T. 558 ; 45 
W. 11. 209 ; 13 T. L. R. 130 ; 41 Sol. Jo. 171, C. A. 

Anrutldiiona • — (Unerally, Mentd. Ilaniliro r. Buruurd, 
2 K. B. 399, lie Willlauib’ S. E, [1910] 2 Ch. 

481. 


Sect. 5.— PROFITS OF OFFICES. 

4277. Profits of offices held by individual partners 
— Whether treated as profits of partnership.] — 

Primd facie, the emoluments derived from offices 
of the character of a clerkship to the guardians of 
a union, do not fall within the ordinary description 
of profits of an attorney. 

The profits of the offices of clerkship to poor law 
guardians, of superintendent registrar of births, 
etc., treasurer of turnpike trust, stewardship of a 
manor, treasurership of a charity & receivership 
of tithes, at a fixed salary, held to form paid/ of a 
partnership between solrs. 

In tli(* absence of any evidence, the presumption 
is, that partners are equally entitled to the profits 
A equally liable to bear the losses of the business. 
— Collins v. .Jackson, .Iackson v. Collins 
(1802), 31 Bea,v. 045 ; 54 E. R. 1289. 

4278. — .] — Metropolis Toll Bridge Act, 

1877 (c. xcix), s. 20, provudod that compensation 
should be paid to certain officers, including clerks, 
but not including solrs. of the private cos. or 
corpns. whose bridges were taken over by the 
Metropolitan Board of Works under the Act uyion 
a scale to be* calculated on the basis of the emolu- 
ments actually received by them in the two years 
previous to the passing of the Act. The Deptford 
Creek Bridge was taken over by the board, & thereby 


filtf., who was a partner in a firm of solrs. & clerk 
to the bridge company, lost his office. He had 
received a salary as clerk, & also payments for 
legal business done by him as solr. for the company, 
& commission on the rents of the co.’s property 
which he received. The bridge co. had oy their 
Act pow'er to appoint a solr. A receiver as well as a 
clerk ; they had nev('r ajipointed such officers, A 
the legal business of the co, had always been done, 
A the rents received, by the clerk who had always 
been a solr. : — Held : by the practice of the co. 
these duties had been attached to the office of 
clerk, A pltf. was entitled to compensation in 
respect of the payments received for discharging 
them as part of the emoluments of his office ; but, 
as to the payments for legal business done by him, 
only in respect of his proyiortion as partner in the 
firm of solrs. of the net profits after deducting 
all office expenses neces.saiily incurred in earning 
t he money. — Drew v. Metropolitan Board of 
Works (1883), 50 L. T. 138, C. A. 

4279. Office purchased with partner- 

ship funds.] — Where a personal office or employ- 
ment is purchased with the partnership funds for 
the benefit of the partnership, the partner in whoso 
name it is purchased is not necessarily a trustee 
of the profits of the office for the oilier j)artnei*s, 
after the term of the partnei’ship has expired. ^ — 
Clarke v. Richards (1835), 1 V. A C, Ex. 351 ; 
4 D. J. Ex. E(|. 49 ; 100 10. R, 14 3. 

4280. — Provision in partnership articles 

— Legality of.] — A,, an attorney, holding the offices 
of clerk of the peace, ch'i'k to the magistrates, t loik 
to the comrs. of land A assessed taxes, clerk 
to tile comrs. of sewers, clerk to the deputy- 
lieutenants, stewaid of certain manors, coroner for 
a liberty, secretaiy to a Consf*rvative Assoen., 
A secretary to a polling district assoen., ('nt(*r(*d 
into articles of partnerslnp with Ik, by whieli, 
after ix'citing that A. carried on tlus business of an 
attorney at, tte., A held many offii’es, clerkships, 
A stewardshi])s of manors A tluit it had been 
agreed that B. sliouUl enter into partn(*isliq) 
with A. “ in the said busini'ss, A in the emolu- 
ments of the offices, clerkshixJS, A stewardships,” 
upon the terms thereinafter cxiiressed, it was 
agreed that they should enter mt-o partnership 
for tAventy years A that ” all the jirofits A emolu- 
ments arising from the offices, < l(*rkships, A 
stew'ardshiiis, Jield by A., as also all sueli offices, 
clerkshqis, A stewardships as should he held by 
either of them A. A B. during the iiaitnershij), 
should he considered as ])artnership i)toiK‘rty, A 
be distributable accordingly ” ; A tlie articles 
contained this furtlier provision, ” that if A. 
should tlie during tlie term, then, if A during such 
yieriod or yieriods as, it should happen that no son 
of A, should be a partner in the business, B. should 
be interested in one moiety of the jiartnership 
business, A the e.xors. or administratt>rs t)f A. 
.should be entitled to the profits of the remaining 
moiety thereof, to be applied by them as part of 
his personal estate ” : — Held : the contract was 
not void, as being a contract for the sale of an 
office, either wdthin Sale of Offices Acts, 1551 
(c. 1(3), or 1809 (c. 12(3), A the latter clause w^as no 
violation of 22 Goo, 2, c. 4(3, a. 11. — Sterby v. 
Clikpon (1850), 9 O. B. 110 ; 4 New Mag. Oas. 
114 ; 19 L. J. C. V. 237 ; 14 L. T. O. S. 375, 488 ; 
14 J. P. 274 ; 14 Jur. 312 ; 137 E. R. 831. 
Annotatwn ; — Mentd. I’uffh v. Cart tar (1 8ol ), 1 7 L. T. O. S,1 07. 

4281. Office to be procured for 

partnership.] — S mith v. Mules, No. 4308, post. 

4282. Valuation of office In 

taking partnership accounts.] — Smith v. Mules, 
No. 4308, post. 
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4283. Office In nature personal.] 

-Where one of two partners, holds an oiYice 
personal in its nature, the emoluments of which 
are by the terms of the partnership to be e(pmlly 
divided between the partners, a debt incurred in 
respect of such office is not a partnership but a 
private debt. — A lston v. Hims (18r)5), 8 Eq. Bep. 
834 ; 24 L. J. Ch. 553 ; 25 L. T. O. S. 135) ; 1 
Jur. N. S. 438 ; 3 W. R. 431. 

j nnxitatimi Cnlliiifl v. Jackson, .Tackhon r CoIIIhb 

(1862), 61 Boav. 64.'). 

4284. Pay received by partner as 

army officer.] — A partnership deed made in 1905) 
between plti. &■ deft., who wore solrs., provided 
that “ the salary or other benelit derived by 
either partner from any office which he may hold 
during the continuance of the partnersliip shall 
be treated as forming part of the profits,” & that 
after five years jiltf. should not be obliged to attend 
to the business any further than he thought proper. 
In 1914 pltf. joined the Army with the rank of 
major, & in 1918 he was demobilised. The 
partnership was dissolved in 1921 -.—Held: the 
word ‘‘ oftice ” in the deed included the position 
of an officer in the Army, A on the taking of 
accounts the pay received liy ]iltf. as an oflicer 
was to be treated as profits of the partnershij). — 
Carlyon-Rrii'ton v. Liimb (15)22), 38 '1’. L. R. 
298. 


Sect, (h -GOODWILL. 

4285. Whether goodwill In partnership business.] 

— SriCER V. .Tames (1830), cited in 3 I)e CJ. A 
Sm. at p. 71.3 ; 04 E. R. 073. 

4286. Necessity for express contract.] ~ 

In 1877 the tlirec partners in .a firm of solrs. agreed 
that the partnersliip slioiild be dissolved, that 
two of them should continue to carry on tJie 
partnership business, A should employ the third 
as a clerk at a salary, A that all the books, jiapers, 
A other jiroperty of the firm should vest in A be 
the Jiroperty of the two continuing jiart-uers. 'fho 
third partner liied shortly afterwards, A in an act ion 
hy his administratrix against the tvvo continuing 
jiartners, an order was made directing the partner- 
ship accounts to be taken as from Jan. 1871. In 
taking the aeeoiints, jiltf. claimed that a sum 
should ho allowed in respect of the interest of the 
deceased jiartner in the ” goodwill ” of the partner- 
ship business, which was jiut at £10,000, being 
live years’ jiurchase of the estimated annual profits 
of the business ; — Held. : under the circumstances 
no sums could be allow^ed in resjiect of the alleged 
” goodwill ” of the business. 

As a general rule, A in the absence of express 
contract, there is not, in a partnorshiji between 
solrs., any partncrsliij^ asset wliich is capable of 
being sold or valued as the ” goodwill ” of the 
partnership business. — Arttndell v. Bell (18.83), 
52 L. J. Ch. 537 ; 49 L. T. 345 ; 31 W. R. 477, C. A. 
Annofation -Refd. lie Barfield, Goodman v. CWld (1901), 

81 L. T. 28. 

4287. Articles containing provision for 

goodwill on death or retirement — Subsequent 
articles containing no provision.] — F., II. A R. 

wore in partnershij:! as solrs. until 1839, when P. 
retired A A. was introduced into the business, A 
it was then agreed that P. should bo at liberty 
at any future time to introduce T. into the firm. 
In 1846 the j^artners entered into new articles, 
by which it was agreed that the partnershij) should 
continue for seven years ; that on the (loath or 
retirement of any partner his interest A goodwill 
in the business should bo paid for ; A it was also 
provided that these articles should be subject to 


the agreement as to the introduction of T. into the 
business as already stated. In 1848 H. died, A 
in accordance with the above agreement- a sum 
of inoney was j’laid to lus widow for his interest 
A goodwill in the business. In 1849 T. was 
admitted into the firm, A in the articles of partner- 
shij) it- was agreed that ho should receive one 
fifth of the profits until Sept, 1, 1853, after which 
date he was to share ecjually W'it-h the other 
j)artners. In case of the death or retirement of 
either of tlie two senior jDart ners in the meantime , 
lus two-fifths were to be divided into thirds, the 
remaining senior jiartner to take two-thirds A 
T. one-third. On Aug. 29, 1853. tw'o days before 
the cxjiiration of the jiartnership (jf 1840, A. gave 
notice of his retirement A claimed to be paid for 
his share ol the goodwill of the business according 
to the clause in the articliis of 1846 : — Held : jiltf.’s 
share must be confined wiiliin the limits of the 
partnership which terminated t-wo days after he 
gave notice, A he was not entitled to any supjiosed 
value beyond it. 

The ” goodwill ” of a business is the sum of 
mcmey wliich any person w^ould be w illing to give 
for the (Jiance of being able t-o kc'cp the trade 
connected with the jilaro wdiere it has lieen cai-ried 
on. But- the term ” goodwill ” is wholly inapplic- 
able to the j^rofossion of a solr,, which has no 
local existence, but is entirelv personal. — Au.sten 
V. Boy.s (1858), 2 Do G. A .1. 626 ; 27 L. J. Oh. 714 ; 
31 L. O. S. 276 ; 4 Jur. N. S. 715) ; 6 W. R. 729 ; 
i 41 E. R. J133, L. O. 

AvnMatwnfi • — Refd. Clark r. Liuch (1866), 1 Do G, J. & 
Sni 109: lloytiolds r. Bullock (1878), 47 L, J. Ch, 773 ; 
Corhiii r Stewart (1911), 28 T. !>. 11. 99. 

4288. Use of firm name — Agreement by retiring 
partner to permit use — Validity of apeement.] — 

A contract entered into by a jiractising attorney 
to relmijuisli bis business A recommend his clients 
t-o two other attorneys for a valuable consideration, 
A that ho would not himsiif practise in such busi- 
ness within cert .iin limits, A would j^ermit them t-o 
make use of his name m their lirm for a eert-ain 
time, but without his interference, etc., was holden 
to be valid in hw. — Bttnn v. Guy (1803), 4 East, 
190 ; 1 Smith, K. B. 1 ; 102 E. R. 803, L. G. 

Annoiaiion'i : — Distd. Bozon r. Furlow (181(5), 1 Mor. 459, 
HuphoR V. Stathain (182.'j), (I Dow. & By. K. B. 219. 
Dbtd. Tbornbury r. Bovill (1812). 1 V. & C. Ch. Cas. 5.54. 
Refd. Candler r. Candler (1821), Jae. 225: Hornor r. 
Graves (18.31), 9 L .T. (). S. C. P. 192 ; Hitcihcock v. Coker 
(1837), (> Ad. & El. 438; Whiltaker r. Howe (1811), 3 
Ileav. 383 ; Mallou v. May (1843), 11 M. W. 653 , Aiihin 
V. Holt (1855), 2 K. & J. 6(5. Mentd. Proctor r. Surpeut 
(1810). 2 Scott, N B. 289 ; Green r. Price (1816), 9 Jnr. 
8.57; Mninlord v. Getliinp (1859), 7 C. B. N. S, 305; 
Nordcnfclt r. Maxim Nordeiifelt Guns & Aininniiition 
Co.. 11894] A. C. 535. 

4289. -.] — Notwithstanding t- 1 } 
case of Bunn v. Guy, No. 4288, ant^, from which 
1 do not mean to oxju’ess dissent, decided as it was 
by judges of high authority, 1 am not prepared to 
say tliat it is fit that a ct. of equity should enforce 
an agreement between two solrs., tliat one on 
retiring from the business shall permit the other 
to carry on the business in his name. Whether 
such agreement be or be not within the strict 
policy of the law it may be doubtful whether the 
ct. ought to assist it (Knight Bruce, V.-C.). — 
Thornhury V. Bevill (1842), 1 Y. A C. C-h. Cas. 
554 ; 0 Jur. 407 ; 62 E. R. 1014. 

Annotation : — Distd. Aublu r. Holt (1855), 2 K. & J. 60. 

4290. Agreement In consideration 

of annuity.] — An agreement between two solrs. 
in partnership together, that one of them should 
continue to carry on the business under their 
joint names, A should be entitled to all the profits 
thereof, A should grant to the other partner an 
annuity of £300, during the life of his mother, A 
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Sect, 0. — Goodtvill. Sect. 7.] 

in the event of his dying in the lifetime of his 
mother, should pay to his widow an annuity of 
£100 during the remainder of liis mother’s life, 
& should indemnifv him against all liability in 
respect of his name being used, & that the partner- 
ship should cease on the death of the mother of 
the retiring partner : — Held : not to be void as 
against public policy, but to be a valid & binding 
agreement ; the agreement must be considered 
to mean, that an annuity was to be granted by 
deed, & that the retiring partner was entitled to 
enforce specific performance of such agreement ; 
as incidental to such relief, the ct. would decree 
an account payment of the arrears of the 
annuity, & would not direct the deed to be ante- 
dated, so as to cover them, & leave pltf. to recover 
at law upon the deed. — A itbin v. Holt (1855), 2 
K. & J. 66 ; 25 L. J. Ch. 30 ; 4 W. R. 112 ; 09 
E. R. 690. 

4291. Specific performance.] — Tiiorn- 

BURY V. Bevill, No. 4289, ante. 

4292. .] — Aubin V. Holt, No. 

4290, ante. 

4293. Dissolution of partnership — Goodwill 

not disposed of — No risk of liability to other 
partners.] — A fiim of solrs., consisting of tiiree 
partners, carried on business under the st-yle of 
“ Chappell, Son, & Grifiith.” Tlie senior partner 
having died, the business was continued by the 
son & the junior partner under tlie same style for 
upwards of t hive years. Tlie partnership was then 
dissolved, an agreement being executed providing 
for the dissolution, but containing no reference to 
the goodwill of the business or the sale or disposal 
thereof. 

After l-he dissolution tlie business of a solr. was 
carried on by Chappell, the son, on the premises 
held by the original firm, under the style of 
“ Chappell & Son.” Grifiith, having taken offices 
a few doors off, also carried on the business of a 
solr., under the style of ” Chappell & Griffith.” 
To this Chappell object-ed, & having commenced 
an action to restrain Griffith from carrying on 
business under the style referred to, moved for 
an interim injunction. 

It was proved that, immediately before the dis- 
solution of the partnership, Griffith had written 
to Chappell stating that he intended to carry on 
business under the style of “ Chappell & Griffith ” 
& making suggestions as to the style which Chappell 
should adopt. 

Circulars were also forwarded by Griffith to all 
the clients of the old firm, informing them that he 
proposed to carry on the business of a solr. by 
liimself, & stating the style he intended to adopt ; 
— Held : the primd facie right of deft, was to use 
the name of the old firm, no arrangement having 
been made as to goodwill of the business ; from the 
nature of the business, & from the fact that the 
style of the original firm had been used with a 
variation, there was practically no risk that pltf. 
would be exposed to injury by what deft, was 
doing ; & therefore no case had been made for 
the intermediate interference of the ct. — Chappell 
V. Griffith (1885), 53 L. T. 459 ; 50 J. P. 80 ; 2 
T. L. R. 58. 

Annotalion ; — Apld. Burchcll V. Wlldo, flOOO] 1 Ch. 5.51. 

-.] — Upon the dis- 
solution of a partnership, without any sale or 
assignment of the goodwill of the business, & 
without any provision as to the use of the firm 


name, each of the partners is entitled to carry 
on business under that name, provided that he 
does not by so doing expose his former partners 
to any risk of liability. 

Whether there will bo any such risk is a matter 
to be determined, having regard to the circum- 
stances of each case. 

In 1882 a partnership of solrs. was constituted, 
the partners being William Burchell the elder, 
William Burchell the younger, deft. W. G. Wilde, 
& pltf 8 ., J. W. Buichell & C. T. D. Burchell, & 
they carried on business imder the style of 
“ Burchell & co.” 

In June, 1893, W’illiam Burchell the elder having 
died & William Burchell the younger having 
retired, pltfs. & deft. W. G. Wilde agreed to 
continue in partnership under the style of 
“ Burchell & co.” 

In the year 1899 the partnership was dissolved 
by consent, there being no sale of the goodwill 
or assets & no provision as to the use of the firm 
name. 

Pltfs. then proceeded to carry on business at 
the old office as “ Burcholls & co.,” &; deft. W. G. 
Wilde & his son, whom he had taken into partner- 
ship, at new offices as “ Burchell & co.” 

Pltfs. claimed the exclusive right to use the name 
“Burchell” or “ Burchells,” &. to restrain defts. 
from using either of those names in any way as 
part of the firm name. 3’he judg(‘ held on motion 
lor an injunction, that the right to the injunction 
depended upon pltfs.’ establishing that any use 
of the word “ Burchell ” as part of the name of 
defts.’ firm would expose pltfs. to risk of liability, 
&, the ct. not being satisfied that either of pltfs. 
would be under any tangible risk of liability if 
defts. were, as they said they were, willing to do 
to practise as “ Burchell, Wilde & co.,” especially 
if pltfs. were to use a style carrying their initials, 
or were to take the name of “ Burchells & 
Burchell,” made no order on the motion : — Held : 
subject to the above limitation, defts. were entitled 
to use the name “ Burchell & co.,” though it 
would he more satisfactory if they would undertake' 
to continue to use, as they had done since the 
hearing, the name “ Burchell, Wilde & co.”— • 
Burchell v. Wilde, [1900] 1 Gh. 551 ; 69 L. J. Ch. 
314 ; 82 1j. T. 576 ; 48 W. R. 491 ; 10 T. L. R. 
257, C. A. 

Annotations: — Beld. Towusend v. .Taniiaii, [1900] 2 Ch. 

0‘»8; RoBhrr v. Yountr (1901). 17 'J'. L. R. :U7. Mentd. 

Walter v. Ashton, [1902] 2 Ch. 282. 

Agreement not to practise within certain 
limits.] — See Trade & Trade Unions, 


Sect. 7.— DISSOLUTION OF PARTNERSHIP. 
Dissolution of partnership generally .] — See 

Partnership, Vol. XXXVI., pp. 497-520. 

4295. Right to dissolve as against client.] — 
Solrs. in partnership cannot dissolve their partner- 
ship, as against their client, without Ms consent, so 
as to enable the retiring partner, as discharged, 
to act against him. 

Practice of solrs., partners, dividing their busi- 
ness, considering one only as agent iM the other, 
disallowed ; the client being entitled to th(jii* 
united exertions. — Cholmondbley (Marquis) v. 
Clinton (Lord) (1816), 19 Ves. 261 ; Coop. G. 
80 ; 34 E. R. 516, L. C. 

Annotations: — Distd. Brioheno v. Thorp (1821), Jao. 300. 
Oonfd. Beer v. Ward, Ward v. Beer (1821), Jac. 77 ; 


PART XII. SECT. 6. 

4293 1. U«e o/ firm name — Dissolution of partnership — Goodwill not disposed of — No risk of liability toother partners .] — 
Smith r. Greer (1904), 24 0. L. T. 226 ; 7 O. L. R. 332 ; 3 O. W. K. 125.— CAN. 
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Johnson v. Marriott (1833), 2 Cr. & M. 1 83 ; Griffithn v. 
GriCBths (1843), 2 Hare, 687. Distd. Hutchinson v. 
Newark (1860), 3 De G. & Sm. 727 ; Ita Holmes, He 
Electric Power Co. (1877), 26 W. R. 603. Conad. Little n. 
KlnKBWOod Collieries On. (1882), 20 Ch. D. 733. Expld. 
Rakuaon v. Ellis. Munday & Clarke, [1912] 1 Ch. 831. 
Reid. Hletrlcbsen v. Cabbum (1846), 1 Coop. temp. Cott. 
72; Poarse n. Pearso (1846), 1 Do 0. & Sm. 12; Purratt 
V Wrratt (1848), 2 Do G. & Sm. 258 ; Manser v. Dlx 
(1855), 1 K. & J. 451 ,' Horsley v. Cox (1860), L. R. 7 Kq, 
464. Mentd. Baylis v. Grout (1835). 2 Mv. & K. 316; 
Turauand v. KJilght (1836), 2 M. & W. 08 ; Cami)bell r. 
A.-(i. (1867), 2 Ch, App. 671. 

4296. Return of premium — Dissolution due to 


bankruptcy of partner paying premium — ^Petition 
by partner receiving premium.] — A., being an 
attorney, prevails upon B, to enter into partnership 
with him for the terra of flve ycai-s, for wiiich he 


is to pay £1,050, but before fourteen months are 
expired A. sues out a commission of bkpt. against 
B. which puts an end to the partnership : — Held : 
a fraud on the part of A., & he was decreed to repay 


part of the premium which had already been 
advanced, & to deliver up a bond given by B. for 
seciu'ing the remainder.— II amil v. Stokes (1817), 
Dan. 20 ; 4 Price, 161 ; Whls. Ex. 39 ; 146 E. K. 


426, Ex. Ch. 

dnnotalixm : — Consd. Fi’ooland v. Stansflcld (1854), 2 Sm. 
& G. 479. 


4297. Partnership for certain term — Return 

of part proportionate to unexplred portion.] — Pltf. 

& deft, entered into partnership as solrs. for a 
term of seven years, pltf. paying a premium of 
£800. Deft, before entering into th<i partnership, 
knew that pltf. was inexperienccid <fc incompetent 
m his profession, assigned that reason for requir- 
ing the amount of premium which was paid. 
After the expiration of two years deft, complained 
(hat pltf.’s incompetence was injurious to the 
business, & called on him to dissolve the partner- 
ship ; Ai pltf. tliercupon filed a bill praying for 
a dissolution, & for a return of a proportionak^ 
]iart of the premium : — Held : pltf. was entitled 
to the return of a part of the prermum proportionate 
(,o the unoxpired portion of the term. — At WOOD 
V. Maude (1868), 3 Ch. App. 369 ; sub nom. 
Attwood V. Maude, 10 W. 11. 605, L. C. & L. J. 


AnnotatHyn^ : — Apld. Rooko V. Nisbot (1881). 50 L. J. Cb. 

588. Reid. ■Whlucae v. Hushes (1871), L. R. 6 C. D. 78 , 

WilBori r. JohuHtono (1873), L. 11. IG Eii. 606 ; Bcltteld 

r. Bourne, [1894] 1 Cii. 521. 

4298. .] — ntf & deft, entered 

into partnership as solrs. for a k*rm of twelve years, 
“ the partnership to be determinable at the option 
of any partner ” by giving three months’ notice ; 
& pltL to have the option of increasing his share 
in the profits of the business upon pa^raont to 
deft, of £600. l*ltf. paid the premium of £600. 
Afterwards deft, dissolved the iiartnership by 
giving a notice as provided by the articles : — 
Held : pltf. was entitled to the return of a x>ro- 
portionate part of the pi'emium. — Hooke v. 
Nisbet (1881), 50 L. J. Ch. 588 ; eub yiom. Daw v. 
Hooke, Hooke v. Nisbet, 29 W. H. 842. 

4299. Grounds for refusing return — Incom- 

petence of partner.] — (1) Mere delay by one 
partner in furnishing further capital according to 
articles of partnersliip is not a ground for rescind- 
ing the partnership contract, or, in case of dis- 
solution, for depriving the partner of the right to 
a return of the premium paid by him on entering 
into partnership. 

(2) Where one partner, who has paid a premium 
on entering into partnership, commenced an 
action for dissolution, & the other partner 
immediately afterwards commenced a cross-action 
for dissolution, & the first partner then filed 
affidavits in his action containing imputations of 
misconduct against the other partner, which he 
did not sustain, & one decree for dissolution was 


made in both actions, which were practically one 
litigation : — Held : the making of the imputations 
was not such misconduct as to disentitle the party 
making them to a return of his premium. 

(3) Mere incompetence in a partner, however 
great, is not a bar to the return of any part of the 
premium paid by him, unless such incompetence 
has caused damage or injury, when it may be 
taken into account in determining how much of 
the premium shall be returned. 

(4) Where a man with a business has taken a 
pei'son into jiartnership with him, & has taken a 
less premium from him in the belief that he will 
be of material service in the partnersliip, & the 
new partner turns out utterly incompentent, 
such incompetence may possibly be a good reason 
for not allowing the return of the whole premium. 

(5) Where an inquiry was dhocted to be made 
in chambers as to the amount of premium to be 
returned to one partner on a dissolution of jjartner- 
ship, & a certain amount was certified by the chief 
clerk, whoso certificate was afkTwards confirmed 
by the judge & the Ct. of Appeal, int/crest on the 
amount was directed to be paid from the date of 
the certificate. — Brewer v. Yorke, Yorke v. 
Brewer (1882), 46 L. T. 289, C. A. 

4300. Misconduct — Unsustained 

charge of misconduct against other partner.] — 
Brewer v. Yorke, Yorke v. Brewer, No. 4299, 
ante. 

4301. — Delay in furnishing further 

capital — In accordance with articles.] — Brewer 
V. Yorke, Yorke v. Brewer, No. 4299, ante. 

4302. Inquiry as to amount returnable- 

interest on amount certified — From date of certi- 
ficate.] -Brewer V. Yorke, Yorke r. Brewer, 
No. 4299, ante. 

On discharge of articles .] — See Part. II., 

Sect. 2, sub-sect. 9, B., ante. 

4303. Winding up — Authority of partner to give 
credit in account — No direction to appropriate.] — 

P. & I)., in the year 1814, commenced a partner- 
shii4 as solrs. W. was a client of the firm, & 
employed D. as his private agent to receive his 
rents. The partnership was dissolved in 1817, 
when W. was indebted to the firm for a bill of costs 
in a sum of £867 ; & D., upon a settlement of tlie 
partnership accounts between him & P., was foimd 
indebted to P. in a sum of £750, for which he gave 
security, & agreed to assign to P. the outstanding 
partnership debts. Of this settlement, debt, & 
agreement notice was given to W. in 1821. During 
the partnership & afterwards D. had received 
moneys on account of ^V. beyond the amount of 
the bill of costs : there was no evidence of any 
direction given by W. to I), to apply the moneys 
received by D. on his account to the payment of 
the bill of costs, nor of any settlement of accounts 
between W. & D., but it was in evidence, that upon 
one occasion W. said to D. that ho had better 
keep some money of W. which he had in his hands, 
as he mi^ht want it. 

A bill in equity filed by P., stating these facts, 
& that 1). had possession of the partnership books, 
to which P. had no access ; that D. had refused 
to concur with him in suing W. at law or to permit 
the use of his name for that purpose ; & that 
by collusion between W. & D., the moneys of W. 
received by D. had, as they pretended, been 
applied to payment of the partnership debt, & 
praying an account & payment of the debt, was 
dismissed by the Master of the Bolls ; but on 
appeal to the Lord Chancellor, this order was 
reversed, & a decree for account & payment made 
against the exors. of W., & this decree was 
affirmed on appeal. — Nottidge v. Prichard 
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Scci. 7. — Dissolution of partnership. Part XII J. 

Sect. 1.] 

(1834), 8 Bli. N. S. 493 ; 2 Cl. & Fin. 379 ; 5 
E. R. 102(5, H. L. ; njfg. S. C. sub nom. Pritchard 
V. Draper (1831), 1 Buss. & M. 191, L. C. 

Annotationa • —Reid. Parker v. Morrell (1848), 2 Ph. 4.')3. 

I'iercy v. Fynney (1871), L. R. 12 Eq. 09. 

4304. Order previously obtained by one partner 
— Petition for discharge by client & other partner — 
Misjoinder of parties.] — (1) Two solrs. in partner- 
ship : the one partner obtains an order in the 
name of a client ; the partnership is then dissolved, 
& the client & the other partner cornc as co- 
petitioners to discharge the order, & for other 
relief : — Held : on the whole scope of the petition it 
was a misjoinder for such other partner to unite in it. 

(2) Covenant on dissolution of partnership 
between solrs., that various debts & costs should 
only be received by them jointly. In a suit, in 
whicli costs the subject of such covenant are due, 
a stop order only may be obtained. Further relief 
against breach of the covenant as regards those 
costs must be sought by bill. — S anoar v . Cardinpir 
( 1838), Coop. Pr. Cas. 119 ; 47 E. R. 428. 

4305. Covenant providing for joint receipt of 
debts & costs — Stop order In respect of costs due — 
Further relief against breach of covenant by bUl.] — 
Sangar V. Gardiner, No. 4304, ante. 

4306. Exclusion of partner — Restraint by In- 
junction — Pending Inquiry as to facts justifying 
exclusion.] — ^\Tlere solrs. had entered into partner- 
ship upon the terms that either party might dis- 
solve the partnership in the event of inattention 
to business or other misconduct on the part of the 
other partner, one of them having availed liirn- 
self of siicli provision, & excluded the other from 
the office : — Held : on a bill filed by the «*xcluded 
jiartner, an issue was jiroporly directed to try 
the fact of inattention U) busine.s.s, & in the mean- 
time the continuing partner ought to be restrained 
by injunction from excluding his co-partner from 
the business. — M jngaye v. WjltvINh (1848), 11 
L. T. O, «. 41, L. C. 

4307. Pending winding up.]— Where 

A. & 11. have carried on business as solr. in partner- 
ship, the ct. will not allow A. to give notice of dis- 
solution, & exclude B. from the office until the 
concern is finally wound up, even though it be a 
partnership at will, & the busin(‘ss is earned <^n in 
the offices belonging to A. with a right of user by 
the partnership only during the existence of the 
I)artnei‘ship. 

There must be an injunction to restrain deft, 
from excluding pltf. from the law offices of the 
dissolved partnership, lately subsisting between 
pltf. & deft., & from iireventing pltf. from having 
as free & unrestrained access thereto as deft, had, 
A from permitting deft.’s sole name to remain on 
the offices as carrying on business therein, or 
.affixing thereon any name or inscription denoting 
that he was carrying on business in such offices 
on Ids solo account (Wood, Vh-C.). — Roberts v. 
Eberhardt (18,53), as reported in 2 Eq, Rep. 
780 ; 23 L. J. Ch. 201 ; 22 L. T. O. S. 253 ; 2 
W. H. 125 ; 09 E. R. O.O. 

Aanotalions . -Reid. Mnr«deu r. Kayo (18.57), 30 L. T. O. S. 

J97 ; Modwin v. Ditcham (1882), 47 L. T. 250. 

4308. Notice of dissolution — Notice by one 
partner — Necessity for joining co-partner.] — By 

articles of partnership between three solrs., A., 

B. , & O., it was provided that in case either of the 
partners should do or omit Id do certain acts, or 
misconduct himself as there mentioned, or neglect 
diligently & faithfully to carry out the partnership 
l)ractice, or if two of the partners, naming them, 
should unduly absent themselves, then the other 


partners or partner might give notice declaring 
the partnership dissolved. By another clause it 
was provided that each of the three partners was 
to employ all his time in the partnership business, 
& was to communicate to the others or other of 
them, on request, all instructions in anywise 
relating to the partnership practice. By another 
clause it was provided that 0. should be a sub- 
partner only, should perform & attend to all the 
duties of certain offices field by the firm as partner- 
ship property, & should, in lieu of all his share in 
the profits of the partnership, take the emolu- 
ments of those offices. Shortly after the forma- 
of the part.nership, A., being in difficulties, 
absconded. Disputes arose between B. & C., & 
B. gave notice to 0., & served it at A.’s place of 
residence, for a dissolution, in terms of the articles. 
The bill was taken pro confesso as against A. : — 
Held : (1 ) it was not a sufficient cause of dissolu- 
tion to show that (b had neglected other parts 
of the partnership practice ; it must be shown that 
he had neglected the ])art peculiarly confided to his 
charge ; (2) neglect to communicate instructions, 
etc., was a cause of dissolution only if such neglect 
continued after a request to have the instructions, 
etc., communicated ; (3) li.had no right, under the 
articles, to dissolve by liimsclf alone against A., 
without joining in Die notice of dissolution given 
to or served on A., but the notice operated as a 
general dissolution of partnership, but without 
the consequences following a dissolution under the* 
articles. 

Under the circumstances of the present case, the 
offices in question were directed to be valued by 
the master, A deft. 0., in whose name they were 
granted, was to be charged with the value in taking 
the part nership accounts. — Smith r. Mitles (1852), 

9 Hare, 55() ; 21 L. .T. Ch. 80.3 ; 19 L. T. O. S. 2(5 ; 

10 .Jur. 201 ; (58 E. R. 033 ; varied, 9 Ifaro, 573, 
L. JJ. 

4309. Grounds for dissolution — Neglect of 
partnership duties — Duties confided to partner’s 
charge.] — Smith v. Mui.es, No. 4308, ante. 

4310. - - - Failure to communicate In- 

structions — After request to communicate.] — 

Smith v. Mules, No. 4308, ante. 

4311. Impossibility of carrying on partner- 

ship without mutual loss — By change of circum- 
stances — Or conduct of parties.] — (1) This ct. will 
dis.solvo a partnership before the expiration of the 
term, where the circumstances have so changed, 
& the conduct of the parties is such, as to I’ender it 
impossible to carry it on without in j ury t-o all the 
partners. 

The ct. dissolved a partnership entered into for 
a term of years, when, without any breach of the 
partnership articles, circumstances had so altered 
that it could not be carried on upon the footing 
originally contemplated, & the confidence mutually 
reposed having ceased, A given place to mistrust, 
so that it was apparent that the partnership could 
not go on without mutual injury, 

(2) A. A B., who had been partners for some time, 
entered into a new partnership with C. At the 
same time B. took all the assets of the old firm, 
A convenanted to indemnify A. from the liabilities. 
The ct. hold, that the partnership between the 
three might be determined by the ct., for due 
cause, without setting aside the deed of indemnity, 
which might be the subject of another suit. — 
Harrison v. Tennant (185(5), 21 Boav. 482 ; 52 
E. R. 945. 

Animtation :—<Jenerally, Reid. Leary r. Shout (1864), 33 
Beav. 582. 

4312. Slight breach of articles — Provision 

against giving guarantees without consent — One 
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guarantee for small amount over long period.] 

This ct. will not dissolve a partnership on the 
ground of a small infraction of the articles of co- 
partnership. 

Articles of partnership provided, that if either 
of the partners should give guarantees without 
consent, the other might dissolve on giving notice. 
One of the partners, in the course of eight years, 
gave a guarantee for £52, & the other gave notice 
to dissolve : — Held : this alone was not, in equity, 
a sufficient ground for a dissolution. — ^A nderson 
V. Anderbon (1857), 25 Beav. 190 ; 53 E. R. 609. 

4313. Partner misapplying trust funds.] — 

A partnership between two solrs. for their joint 
lives may be dissolved instanier, if one of the parties 
fraudulently sells out trust funds & applies the 
produce to his own use. — Essell v. Hayward 
(1860), 30 Beav. 168 ; 29 L. J. Ch. 806 ; 2 L. T. 
500 ; 24 .T. P. 819 ; 6 Jur. N. S. 690 ; 8 W. R. 593 ; 
54 E. R. 849. 

4314. Admission of third person to partnership — 
One partner taking over assets & Indemnifying new 
partner — Dissolution of old partnership — Indem- 
nity not set aside.] — Harrison v. Tennant, No. 
431 1, ante. 

4315. Re-openlng of settled accounts.]— Where 
an account is impeached, if a single important error 
is established, the ct. will not, excejit in the case 
of fraud, order the whole account to be opened, but 
will make a decree that pltf. may be at libort,y to 
surcharge & falsify. 

In a iiartnership action, where one error of £950 
was establLshed in an account long settled : — 
Held: on taking the accounts pltfs. should be 
at liberty to surcharge & falsify, & such liberty 


should not be limited to errors appearing from the 
books. — G ethinq v. Kbighi.ey (1878), 0 Oh. D. 
647 ; 48 L. J. Ch. 46 ; 27 W. R. 283. 

Annotations: — Consd. Ward v. Sharp (1884), 53 L. J. Ch. 

313. Reid. Re Wobb, Lambert v. StUl, ri894] 1 Cb. 73 ; 

Yourellv. Hibernian Bank, [1918] A. C. 372. 

4316. Partner receiving assets on account of 
himself & partners — Not person acting In flduciary 
capacity— Debtors Act, 1869 (c. 62), sect. 4 (3).] — 

One pajctner receiving assets of the partnership on 
account of himself & his co-partnoi‘a, is not liable 
to imprisonment imdor above sub-sect, as a person 
acting in a fiduciary capacity. — Piddocke v. Burt, 
[1894] 1 Ch. 343 ; (V3 L. J. Ch. 246 ; 70 L. T. 553 ; 
42 W. R. 248 ; 38 Sol. Jo. 1 1 1 ; 8 R. 104. 
Annotations : — Consd. Gordon r. Holland, Holland v. 

Gordon (1913), 82 L. .T. P. C. 81. Reid. Ilodrlguez r. 

.Speyer, [1919] A. C. 59. 

4317. Rights & duties of partners — No duty to 
assist In making out bills — Partnership books In 
hands of receiver.] — In an action for dissolution 
of partnership between solrs. a receiver was 
appointed to get in outstanding costs due from 
clients, & the books of the firm were placed in his 
hands. The entries of attendances made by R., 
one of the- partners, were not sufficiently detailed 
to enable the receiver to make out proper bills. 
R. refused to settle the bills unless remunerated by 
5 per cent, on the amount thereof. The other 
Xiartncr thereui^on took out a summons for an order 
that R. should be directed to settle the bills within 
one week : — Held : the summons must be refused. 
— Ray V. Flower Eu.is (1912), 56 Sol. Jo. 724, 
C. A. 

Use of firm name on sale of goodwill.] — See 
Nos. 4293, 4294, ante. 
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Sect. 1,— in general. 

4318. Authority of country solicitor to counter- 
mand notice of trial — Though agent solicitor on 
record.] — Countermand of notice of trial, in a 
country cause, may be given by the country 
attorney, althougli the agent in town is the 
attorney on the record. — Oheslyn v. Pearce 
(1836), 1 M, & W. 56; 4 Dowl. 693; 1 Gale, 423 ; 
Tyr. & Or. 238 ; 6 L. J. Ex. 106 ; 150 E. R. 344. 
Annotation: — Mentd. H. r. Groono (1843), 4 Q. B. 640, 

4319. Creation of agency — Employment of 
country solicitor by solicitor of Government de- 
partment.] — An attorney in the country employed 
by the solr. of one of the departments of the 
Govt/, {e.g. tlie Post OlTice) in carrying on a Govt, 
prosecution, is an agent to such solr. & his bill of 
costs is not therefore taxable under Solicitors Act, 
1843 (c. 73), s. 37. 

If a prosecutor employs P. to conduct a prosecu- 
tion, in the course of which work is done, & if P., 
residing in Liondon, & doing himself such part of 
the work as could be performed in London, 
delegates to S., residing in the country, such part 
as could bo performed there, because he does not 
choose to leave London to perform it himself. 
P. must be considered as the principal, &, by 
consequence, becomes P.’s agent (Coleridge, J.). 
— Simons v. Peacock, Re Simons (1845), 3 Dow. 
& L. 166 ; 14 L. J. Q. B. 296 ; 5 L. T. O. S. 390 ; 
9 Jur. 711, 

Annotation: — Consd. Smith v. Dimes (1849), 4 Exch. 32. 


4320. Agreement to charge costs on agency 
terms — Solicitor executor appointing another — 
Suit for administration of estate — Solicitor executor 
beneficially Interested.] — S,, solrs., promised, by 
letter, to conduct the professional business in 
which F. might bo concerned “ personally or other- 
wise,” upon the terms of receiving agency charges. 
F. was a solr., but he had omitted to take out his 
certificate ; at that time ho was interested in a 
suit which he had procured to be instituted against 
himself, for the purpose of administering the estate 
of testratrix, whose exor. ho was, & in whoso estate 
ho was beneficially interested. Upon the com- 
pletion of this business, S. obtained the whole of 
the money belonging to F. out of ct. ; they 
repudiated the letter, & insisted upon their right 
to costs as between solr. & client ; they also refused 
all accounts, & never delivered any bills of costs. 
Upon a bill by F. : — Held : the letter was a valid 
agreement ; S. were not entitled to higher charges 
because F. was uncertificated ; his being uncerti- 
ficatod was immaterial, as such an agreement was 
legal if made with any client ; the transaction was 
such that it could not be taxed under the common 
order ; & it was necessary to file a bill & abandon 
the common order which had been obtained for 
taxation ; & a reference was directed to the taxing 
master to tax the bill of costs as between principal 
& agent. — Foley v. Smith (1851), 20 L. J. Ch. 
021 ; 17 L. T. O. S. 273. 

4321, Solicitor trustee appointing another — 


PART XIII. SECT. 1. 

q. Delegation of authority .} — Aohkson v. Masset (1827), 1 Ir. L. Hec. let sor. 36, 185. — IR. 
t. Employment to receive costa ,] — Stacki^oolb v. Staokihjole (1830), 3 Ir. L. Boo. let ser. 304. — IR. 
J. — ^VOL. XLTI. 


C O 
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Sect. 1. — In general. Sects. 2 <£: 3: Suh-scci. 1.] 


Advantage for benefit of trust estate — Taxation 
between principal & agent.] — A solr., ono of three 
trustees, appointing another solr. to act for him 
on agency terms, does so for the benefit of the trust, 
although it be done with the consent of his co- 
trustees ; & any advantage which may arise to 
him by the contract is for the benefit of the trust 
estate : — Held : a taxation of the solr.’s costs was 
properly made as between principal & agent, 
instead of solr. & client.- — Re Taylor (1854), 18 
Beav. 105 ; 28 L. J. Oh. 8.57 ; 23 L. T. O. S. 72 ; 
18 Jur. 000 ; 2 W. B. 249 ; 52 E. B. 65. 


Art^nfahons 7iV DonaklRon (1884), 27 Cli. D. .Ott. 

Consd. lie Doody, Fisher r. Doody, HIbbert r. Lloyd, 
nswd] 1 Ch. 129. Refd. Stodman v. Collett (1854), 17 
Beav. COB. 


4322. Solicitor conducting defence of 

another.] — A solr. agreed to undertake the defence 
of another solr. upon agency charges. On special 
petition, a taxation of his bill was ordered, “ having 
regard to the agreement.” 

A solr. agreed to conduct t-lie defence of anotlier 
solr. upon agency terms, in case of the defence 
being unsuccessful. On entering into the agree- 
ment, the latter suppressed from the former the 
existence of a material correspondence, which was 
the principal ground of a decree bHng made against 
him. But the solr., after the discovery, still con- 
tinued the defence without objection: — Held: 
he was not released from the contract . — Be 
Gedye (1857), 23 Beav. 347 ; 53 E. K. 136. 


^nne/a/i«n.s Distd. Ward v. Lawson (1872), 8 Ch. App. 

65. Refd. /7e J'hilp ( 1860 ), 2 cm. .‘15. 

4323. Revocation of agreement — Death of 

solicitor employing agent,] — Harris v. Nunn 
(1886), 21 L. Jo. 440. 


4324. Authority of solicitor to employ agent.] — 

A country solr. who i.s authorised to institute a suit, 
is justified in employing a London agent- for that 
imrpose, in whose name, as agent, the bill may bo 
filed. — SoLLEY V. \A’ood (1852), 10 Beav. 370 ; 51 
E. B.821. 


4325. Agreement to share costs on agency 
terms.] — A. employed B., a writer to the signet, as 
his laAV agent in .Scotland ; on the recom- 
mendation of B., he employed C. as his solr. in 
England. By a private agreement between B. 
& C., the latter arranged to allow the former half 
the pmAts of the business transacted by him for 
A. Upon a taxation of C.’s bill, A. presented a 
petition claiming the benefit of the agreement 
between B. & C. ; but it was dismissed with costs. 
—Gordon v. Dalzell (1852), 15 Beav. 351 ; 21 
L. J. Ch. 206 ; 18 L. T. O. S. 250 ; 16 Jur, 186 ; 
51 E. B. 573. 

4326. .] — Murray v. Honey (1900), 44 

Sol. .To. 469. 


4327. Employment of agent for certain period — 
Order for change of agent obtained In suit-— Agree- 
ment suppressed — Discharge of order.] — A country 
solr. agreed t-o employ a town agent for fifteen 
years. Before the expiration of the term, he 
obtained an order of course, in a suit, to change the 
agent, suppressing the existence of the special 
contract. The order was discharged for irre- 
gularity, with costs. — Bichards v. Scarborough 
Martlet Co. (1853), 17 Beav. 83 ; 22 L. J. Ch. 759 ; 
21 L. T. O. S. 17 ; 17 Jur. 291 ; 1 W. B. 260 ; 61 
E. R. 903. 

4328. Employment of agent by solicitor as own 
folicltor.] — Where a country solr. is a deft., it is 
competent to liim to act as solr. for his co-deft., 
& employ his town agent to be his own solr., & 
two^ distinct sots of costs may thus be charged 
against pllf. — Batnbrigoe v. Moss (1856), 3 
Jur. N. S. 107. 


4320. Employment of one agent by Joint solici- 
tors.] — Waldon V. Thompson (1868), L. R. 6 Eq. 
7 * 37 L J Ch. 751. 

4330. Right to agency charges — Country solicitor 
having office In London — Agency charges on letters 
from one office to another.] — Semble, a solr. 
having an office in the country & another in London 
is not entitled to agency charges for letters written 
from one offict' t-o another on client’s business. — 
Be Harle (1868), 19 L. T. 305 ; 17 W. R. 21. 

4331 . London agents for country solicitors 

— Partners common to both firms — Fees on taxa- 
tion.]— It is a settled rule in the taxing master’s 
office that where a lx)ndon firm of solrs. & a 
country firm have a common partner, the Ixindon 
firm cannot be treated as agent for the country 
firm so as to be entitled to agency fees, but will be 
considered as transacting the business on its own 
account. 

Where, therefore, in winding-up proceedings, 
a T-iOndon firm acted for a country firm, each firm 
consisting of three partners, two of whom were the 
same in both firms : — Held : close copies & term 
fees could not be allowed on taxation. 

As regards close copies, held, that the rule in 
Appendix N. as to close copies did not give the 
taxing master a discretion as to allowing tliem, 
for t hat the rule only applied in cases of agency. — 
Be Borough (Commercial & Building Society, 
[1894] 1 Ch. 289 ; 63 L. J. Ch. 365 ; 70 I.. T. 51 ; 
42 W. R. 161 ; 10 T. L. R. 142 ; 7 R. 75, C. A. 

4332. London solicitor obtaining order restrain- 
ing sale — Under execution In country — Necessity 
for employment of country solicitor — To give notice 
of order.] — A liondon solr., who obtains an order 
from the Ct. of Bkpey. in London restraining a 
sale under an execution in the country, ought, 
in.stead of telegrajfiiing the order to the sheriff’s 
olTicer, to telep’aph it to a solr. at- the place, as 
his agent, asking him to give notice of it to the 
persons affected . — Be Bishop, Ex p. liANOi.EY, 
Ex p. Smith (1879), 13 C^h. D. 110 ; 49 L. J. Bey. 
1 ; 41 L. T. 388 ; 28 W. R. 174, C. A. 

4333. Auctioneer employed by solicitor — Costs 
received by agent — Action by auctioneer against 
agent — Privity of contract.] — H. had been employed 
in a foreclosure action by D. & B.. a country firm 
of solrs., as auctioneer, & when the costs came 
to he taxed by t»he London agent S. he received a 
voucher from H. for his foes. S. thereupon took 
the money out of ct. after taxation, which included 
this item of H.’s fees. Before he received this 
money it came to his knowledge that H. had not 
been paid. In an action by H. against S. to recover 
these fees as money had & received : — Held : 
there was no privity of contract between them, 
& the action therefore failed. — Hannaford v, 
Syms (1898), 79 L. T. 30 ; 14 T. L. R. 530. 


Sect. 2.— SCOPE OF COUNTRY CERTinCATE. 

4334. Attending taxation in London — Whether 
amounting to " acting or practising ** in London.] — 

A solr., with a country certificate, & whoso offices 
were at Birmingham, came up on a retainer & 
attended the taxation of a bill of costs within the 
ten miles radius : — Held : he did not, by this 
one transaction, act or practise in Tjondon within 
,33 Ac 34 Viet. (c. 97), s. 69.— Horton (1881), 8 
Q. B. D. 434 ; 61 L. J. Q. B. 309 ; 45 L. T. 641 ; 
40 J. P, 293 ; 30 W. R. 102, D. C. 

Annotation : — Apld. Woodward v. Lowe (1884), 19 L. Jo. 
324. 

4335. Notice of appeal from order of district 
registrar.]— A notice of appeal signed by the 
country solr. is a good notice (PS:bld, J.). — 
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BOTHRRHAM CORPN. V. Peaok, [1883] W. N. 216 ; 
Bitt. Bep. in Ch. 14. 

4336. Delivery of statement of claim In London 
district.] — Woodward v. Lowe (1884), 19 L. Jo. 
.324 ; Bitt. Rep. inCh. 15, n., D. 0. 


SECT. 3.— RELATIONS BETWEEN AGENT AND 
LAY OJENT. 

Sub-sect. 1. — In Genp:ral. 

4337. Taxation of costs — Whether bill taxable — 
On application of client.] — The bill of costs of an 
ai-torney, agent to the attorney employed by the 
party in respect of whoso business the agency 
charges have been incurred, will not be ordered to 
be referred to a master to be taxed on the applica- 
tion of the client. — Wiedbore v. Bryan ^ 820 ), 
8 Price, 677 ; 146 E. R. 133.3. 

Annotcdion : — Retd. Cardale r. Bull (1813), 4 Q. B. (!1 1. 

4338. On application of agent.] — 

In 1903 R., a solr., as clerk to the H. district 
council, instructed B. L. & co. to take certain 
proceedings in London in pursuance of a resolution 
of the council. The yjroceedings wore accordingly 
taken, &> conducted by B. L. & co., as the London 
agents of R. B. L. & co.’s hill of costs was taxed 
& paid on that footing. Upon a subsequent arbn. 
in the same matter B., as the successor of B. L. &■ 
co., acted as solrs. upon R.’s insi/ructions without 
any fresh retainer. R. became linancially embar- 
rassed. B. sent in his bill direct to the council. 
They, by a lettc'r dated Oct. 30, 1906, instructed 
B. to send in his bill to the clerk of the council 
to be taxed, but after nine months refused to yiay 
the bill, on the ground that B.’s claim was against 
R., to whom the council wore liable : — Uchl : the 
council wore not estopyied by their letter of 
Oet. 30, 1906, not did t liis lett-er amount to a con- 
tract, or ratitiration of any contract, to pay, 6c 
in the absence of any evidence of retainer by the 
council of B. as their solr., they were not iiable 
to have his bill taxed as against themselves. — 
Re Baker (1907), .52 Sol. .To, 173. 

-- - In agency business generally.] — See 

Part VT., Sect. 5, sub-sect. 1, C. (a), ante. 

4339. Authority of agent — To bind client.] — 

Pltf. is hound by the acts of his attorney’s agent 
in towm. — C iufpitbs v. Wit.t.taais (1787), 1 'I’erm 
Rep. 710 99 E. R. 133.5. 

Annotation -Mentd. Hlcvcnsoii v. Yorko (17110), 1 Toim 

Hop. 10. 

4340. - ~ - To institute proceedings — As solicitor 
for client. —A iDwn agent of a solr. in the country 
cannot, on an authority given to the solr. h)r a 
particular i)urposc, take proceedings on behalf 
of the client not specially .authorised.— at jn.s 
V. Greenway (1848), 17 L. j. Ch. 331 ; 11 L. 1\ 
O. 8. 449 ; 12 Jur. 318, L. C. 

4341. — .] — SoELEY V. Wood, No. 

4324, ante. 

4342. — — .] — A ret/ainer to a country 

solr. does not operate as a retainer to his London 
agentvS. Therefore, where a retainer had been 
given by a client to a country solr., & his Ixindon 
agents had issued a writ joining such client as pltf. 
& indorsed with their names as solrs. 6c not with the 
name of the country solr., pltf. was held to be 
entitled t-o have her name struck out as pltf. — 
Wray v. Kemp (1884), 26 Ch. D. 1(59 ; 53 L. J. Ch. 
1020 ; 60 L. T. 552 ; 32 W. R. 334. 

AnnotatioTia : — Folld. lie Scholps (1886), 31 W. Tl. 515. 

Apld. Re Beoket, Puniell v. Paine, (19181 2 Ch. 72. 


4343. -.] — M., having been 

appointed tinistee of a will jointly with 0., the 
continuing trustee desired to change the solrs. S. 
6c Son, who had acted ft)r the trust, 6c to have the 
deeds in their hands delivered up. S. & Son 
refused to deliver up the deeds without payment 
of their costs, & presented a bill for work done 
before M. was appointed. M., with the consent 
as he alleged of C., instr-ucted another firm of solrs., 

5. & T., to have S. & Son’s hill taxed. H. & T. 
instructed their Ijoudon agents to present the 
usual petition for taxation in the names of M. & C. 
On an objection of the registrar that the work had 
been done before M. was appointed, his name was 
struck out, & the petlt/ion iiresented in C.’s name 
alone. 3310 London agents t)f S. 6c 3\ indorsed the 
petition wiili their own names as solrs. for C. 
instead of as agents for S. & T. his solrs. The 
usual order was made for taxation. C. moved 
to discharge it on the ground that ho had never 
authorised the petition : — Held : C. had in fact 
authorised the presentation of the petition, but, 
on the autluuity of Wray v. Kemp, No. 4342, ante, 
the petition was bad because the Londoti agents’ 
name was jiut upon it as if they were the principal 
solrs., 6c the mfdion allow'ed, but without costs. — 
Re SciioEE.s 6c Son.s (1886), 32 Ch. D. 215 ; 55 
L. J. Ch. 626 ; 51 L. T. 466 ; 34 W. R. 515 ; 2 
T. L. R. 476. 

4344. Costs of motion to have 

name struck out from record.] — Nurse v. Durn- 
FORD, No. 4029, a?ite. 

4345. . - . - Petition In lunacy.] — The 

Ijfmdoii agent of a country solr. is not competent 
to sign a notice under rule 59 of the Lunacy 
Orders, 1883, unless he lias authority to sign him- 
self as i)etiGoner’s solr.-- A’e Sommervieee" (1885), 
31 ('h. D. 160 ; 55 li. J. Ch. 367 ; 54 L. T. 143 : 
34 W. R. 185, C. A. 

4346. To accept payment of sum sued for.] 

— Where an agent who received money for a 
party pays it to another agent of that party, he 
is bound to pay it in cash, 6c not merely settle it 
in an account between that agent & himself ; 
unless he can show an authority from his prin- 
cipal 6c that there was an account between the 
l)rineipal & that agent with a balance in favour 
of tlie agent. 

Payment made by a deft, to the I^^ndon agent 
of pitf.’s attorney is a payment to pltf. 

S., the London agent of W., aU-orney to pltf. 
in a suit between A. & B., received the sum sued 
for from deft., & at the request of W. set it off 
against advances in an account between them ; 
the ct. compelled S. to pay })ltf. de novo, he not 
showing that there was an account between pltf. 
& W., with a balance in favour of the latter. — 
Haneby V. Cassam (1847), 2 New Pract. Cas. 
431 ; 10 L. T. O. S. 189 ; 11 Jur. 1088. 

Annotations: — Distd. Robbins r. Fennel] (1817), 11 Q. B. 

24H. ConBd. Robbins r. Heat.b (1848), 2 New Bract. Cas. 

4.33. Folld. Exp. Edwards (1881), 8 Q. R. D. 262. 

4347. To sign judgment & tax costs— Agent 

solicitor on record — Death of solicitor.] — The 

London agent, the attorney on the record, after 
the death of the coimtiy attorney, wrote to the 
client for authority to sign judgment 6c tax costs, 

6, not receiving any answer, proceeded 6c signed 
judgment & taxed costs. Tliis ct. refused to set 
aside the judgment & taxation upon the client’s 
aiiplication. — ^D avies v. Bowen (1863), 1 New 
Hep. 312 ; 7 L. T. 739 ; 11 W. R. 282. 

4348. To compromise action.] — The solr, 

by him In bin professional capacity, 
even though be act gratuitously . — Re 
Dbnnehy r. Hamh.ton (1850), 27 
L. T. O. S. 47.— IR. 


PART XIII. SECT. 3, SUB-SECT. 1. 

a. NegHgencf.] ■ — The agent, an at- 
torney, in the country of a Dublin 


attorney is liable to bo made answer- 
able, on a summary application by 
pltf., for negligence or mJsconduot in 
the discharge of a duty imdortaken 
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Solicitors. 


Sect. 3. — Relations between agent and lay client: 

Stib-sects. 1,2 <&: 3.] 

on the record, whetlier in London as agent for a 
country solr. or in a district registry as agent for 
a London soli*., has a general authority to com- 
romise an action on behalf of his client, provided 
e acts bond fide & reasonably, & not in defiance 
of his direct & positive instructions ; in cither 
case the lay client will be bound although there 
is no privity between liim & the agent on the 
rocord. 

TViistees issued an originating summons in the 
Liverpool District Itegistry for directions in cer- 
tain matters relating to the trust estate. An 
appearance was entered in the district registry 
by Liverpool sob's, as agents for London solrs., 
who were the principal solrs. of defts., the bene- 
ficiaries under the trust. Defts. objeettid to the 
application as unnecessary, & on their behalf a 
summons was taken out to transfer the proceed- 
ings to London. l*rior to the hearing of tlie two 
summonses the London solrs. wi'ote their Liverpool 
agents, “ Failing an order dismissing pltfs.’ appli- 
cation vdth costs, & giving costs on our applica- 
tion, you will please adjourn the matter to the 
judge.” When the two summonses were heard 
by the registrar, the Liverpool agents, after some 
discussion, agi’ced that no order should be made 
except that the costs of all parties should be paid 
out of the estate. On motion by defts. to dis- 
charge this order : — Held : on the evidence, it 
was a consent order ; the letter did not prohibit 
a compromise ; & defts. were bound by the act 
of the liiverpool agents. — Re Newen, Car- 
RUTHERS V. Newen, [1903] I Oh. 812 ; 72 L. J. 
Oh. 350 ; 88 L. T. 201 ; 51 W. F. 297 ; 10 T. L. R,. 
247 ; 47 Sol. Jo. 300. 

jAnywiulwn . — Refd. 'Wclbh r Poo (IDIS), 87 L. .T. K. B. 520. 

4349. Delivery of bill of costs to client — Dis- 
charge of order.] — An order directing a London 
agent to deliver a bill of costs to his country 
client will not bo discharged on the ground that 
it is contrary to th<' i)raoiice of the Ch. Div. to 
grant a country client such an oi'dor on a petition 
of course. — Re A Solicitor (1909), 54 Sol. Jo. 07. 


SuB-.sECT. 2 .— Relation in Contract. 

4350. Whether privity of contract between agent 
& lay client.] — Asquith v. Asquith, [1885] W. N. 
31. 

4351. .] — Where a coimtry solr. employs a 

London agent he ought to incorporate in Ids bill 
of costs the details of the charges of the London 
agent, & until t he details of such charges are stated, 
either in the original or a supplemental bill, there 
is no complete bill capable of taxation so as to 
entitle the solr. to rely ujion its delivery for twelve 
months as a ground for refusing taxation. 

It is well settled that betwi'en the client & the 
Ixmdon agent of the county solr. there is no priority. 
The relationship of solr. & client docs not exist 
between the client & the London agent (Sttrlino, 
J.). — Re Po^rEROY & Tanner, [1897] 1 Ch. 284 ; 
00 L. .T. Ch. 1.58 ; 75 L. T. 525 ; 45 W. R. 245 ; 41 
Sol. Jo. 212. 

4352. To support application under sum- 

mary Jurisdiction.] — If the agent of an attorney 
does wrong, the client cannot make a summary 
application against the agent. — Hie j). Jones 
(1833), 2 Dowl. 101. 


4353. .] — A country attorney em- 

ployed his London agent to receive some money 
under a power of attorney from his client : — 
Held : the latter could not compel the London 
agent, by means of a summary application, to 
pay him over the money . — Ex p. Baker (1837), 
Will. Woll. & Dav. 501 ; sub nom. Re Knox, 
Ex p. Baker, 1 Jur. 894. 

4364,. For payment of money in hands 

of agent — Proceeds received without authority.] — 
Where a country attorney, who is employed in a 
cause, employs a London agent, there is not, in 
general, such privity between the client & the 
London agent as entitles the client to recover, 
for money had & received, against the agent, in 
respect of proceeds of the cause which the agent 
has received in the ordinary course of his busi- 
ness. But, if it appear that such proceeds have 
been receivi'd by the agent without authority, 
either from the client or the country attorney, 
the ct. wdl, if the agent be an attorm*y of the ct. 
compel him, upon application, to pay over the 
proceeds to the client. Though the country 
attorney be indebted to the Ixindon agent in a 
gi'cater sum on otlier accounts. — R obbins v. 
Fenneli. (1847), 11 Q. B. 248; 2 New Pract. 
Cas. 420 ; 17 L. J. Q. B. 77 ; 12 Jur. 157 ; 110 
E. R. 408; sub num. Robins v. Fennell, 10 
L. T. O. S. 240. 

Aunotahonit :—CoxisA. KobLlns v. Heath (1848), 2 Now 

Tract. Cas. 438. Distd. Collins v. Brook (1860), 5 H. & N. 

700. Refd. Hobart r, Bntlcr (1859), 33 h. T. (). S. 02 ; 

Er p. EtlwartlH (1881), 7 Q. B. 1). 155. Mentd. Now 

Zealand & Australian Land Co. v. Huston (1880), 5 

Q. B. IL 474. 

4355. Proceeds coming acci- 

dentally to agenPs hand.] — F., the London agent 
of S., attorney to pltf. in an action received the 
sum recovered in that action from the under- 
sheriff out of the ordinary course of business ; 
& informing S. tliereof, inquired what he was to 
do with it. Upon application by pltf., the ct. 
compelled F. to x>ay the money to pltf., F. not 
showing any authority from S. to retain the 
money, or ajiply it to the balance accounts between 
them. Qu. : whether an action for money had 
& received would not ho against F. — Robbins v. 
Heath (1848), 11 Q. B. 257 ; 2 Now Pract. Cas. 
433 ; 10 L. T. O. 8. 371 ; 12 Jur.158 ; 110 E. R. 472. 
AnnokUion : — Folld. Ejcp. Eduards (1881), 45 L. T. 578. 

4356. Agent wrongfully claiming 

lien. — The town agent of tlic solr. of pltf., in an 
action in wliich judgment had been recovered for 
a debt, refused to pay over to pltf. the amount 
of the debt w'hich had been received by him from 
the sheriff under a writ of fi. fa., on the ground 
tJiat he was entitled to retain such amount for a 
debt due to him from tlie country solr. of equal 
amount. The country solr. had no lien on such 
amount against his client, pltf. : — Held : the ct. 
in the exercise of its summaiy jurisdiction over 
its own officers would order the town agent to pay 
over the amount of the debt to pltf. In such a 
case the ct. will exercise its summary jurisdiction, 
although there be no fraud imputed to the town 
agent . — Ex p. Ehwarus (1881), 8 Q. B. D. 262 ; 
45 L. T. 578 ; sub. nom. Re Johnson, Ex p. 
Edwards, 51 L. J. Q. B. 108, C. A. 

4357. To support action for money had & 

received.] — Bolton v. Northwood (1843), 1 L. T. 
O. 8. 291 . 

4358. .] — A., being deft, in an action 

brought by B., paid the debt & costs to his own 


PART XIII. SECT. 3, SUB-SECT. 2. 

4360 i. Wheiher priHty of contract 
between agent <t lay client c 


Fitch (1880), 6 A. H. 7.— CAN. 

4360 ii. .] — Clark & Mac- 

donald V. SCHUIJIE (1902), 4 F. (Ct. 
of Bess.) 448 ; 39 He. L. H. 318 ; 9 


S. L. T. 388.— SOOT. 

4860 iii. .] — Martin v. Rober- 

son (1007), 24 S. C. 149.— S. AF. 



Pakt XIIL — London and other Legal Agents. 


389 


country attorney for transmission to B. The 
attorney sent a cheque, exceeding tlie amount, to 
his own town agent, directing him to pay the 
debt & costs out of it. The agent acknowledged 
the receipt by letter to the coimtry attorney, Sc 
therein promised to apply the money as directed ; 
but he retained it in reduction of a debt due to 
him from the attorney : — Held : there was no 
sufficient privity to support an action for money 
had Sc received by A. against the agent. — Cobb 
V. Becke (1845), 6 Q. B. 930 ; 14 L. J. Q. B. 
108 ; 4 L. T. O. S. 394 ; 9 Jur. 439 ; 115 E. R. 
350. 

Annotations: — Folld. Robbins v. Fennoll (1847), 11 Q. R. 

218 Eefd. Hobart v. Hutlor (1859), 33 L. T. (.). S. 62; 

Collins V. Brook (1860), 6 H. & N. 700. Mentd. Colonial 

Bank v. Exchango Bank of Yarmouth (1885), 54 L. T. 

250. 

4359. .] — Robbins v. Fennell, No. 

4354, ante. 

4360. “.] — Robbins v. Heath, No. 

4355, ante. 

4361. — Agents becoming solicitors In 

cause.] — Agents of country attorneys who finally 
become attorneys in a cause. Sc in such character 
receive the costs, cannot retain a certain portion 
above theu* demand upon the client, on the ground 
that the country attorneys were not satisfied as 
to their claims, Sc that they received the money 
as stakeholders for them, no demands being made 
by the country attorneys themselves. 

The fact of the agents being attorneys in that 
stage of tlie cause when they receive the money, 
IS sufficient to establish that privity which is 
necessary to enable the client to maintain an 
action for money had Sc received. — Quariiington 
V. White (1837), 0 L. J. C. P. 253. 

4362. To enable agent to sue client for 

costs.|~ANON. (1784), 2 Dick. 802 ; 21 E. R. 483. 

4363. .] — Where one attorney in the 

countiy requests another attorney to do some 
business for the benefit of his cli(‘nt, the credit 
may be given to the attorney who is bound to pay 
the bill of costs, unless he expressly says, that 
his client alone shall be liable ; Sc the mere cir- 
cumstance of the client signing his name to some 
part of the proceeding. Sc thus becoming known 
to the attorney employed, is not sufficient to 
compel him to look to that client for a remunera- 
tion for his trouble. — SriiACE v. Whititno'Ton 
(1823), 2 B. & C. 11 ; 3 Dow. Sc Ry. K. B. 195 ; 

1 L. J. O. S. K. B. 221 ; 107 E. R. 287. 

Allnotations ■ — Expld. Hall r. Ashursl. (1833), 1 Cr. & M. 

714. Retd. Robins v. BTidgo (1837), 6 Dowl. 140; 

Hari»orr. Williams (1843), 4 Q. B. 219. 

4364. Irish agent of English solicitor.] — 

IIynijman V. Ward (1899), 15 T. D. R. 182 ; 43 
Sol. Jo. 246, D. C. 


Sub-sect. 3.— Agent’s Lien as against 
Lay CLiEN'r. 

4365. Whether lien attaches — Lien on client’s 
papers — For costs In particular matter.] — A 

country client employs an attorney or solr. in 
the country in a cause in chancery, the solr. 
employs a clerk in chancery, tlie client in the 
country pays his solr., but the clerk in chancery 
is impaid. The client not bound to pay the clerk 
in chancery ; but if the latter has any papers in 
his hands, he may retain them. — Farewell v. 
Coker (1728), 2 P. Wms. 400 ; 24 E. R. 814. 
Annotations: — Confld. Bray v. Hlne & Fox (1818), 0 Price, 
203 ; Potter v. Hyatt (1836), 2 Y. & C. Ex. 112 ; Waller 
r. Holmeu (1860), 1 John. & H. 239. 


4366. .] — Lieu of the agent in 

town upon the papers in his hands for what was 
due to him, as agent in the cause, from the solr. 
in the country. — W ard v. Hepple (1808), 15 Ves. 
297 ; 33 E. R. 707, L. C. 

Annotations. — Consd. Bray i*. nine & Fox (1818), 6 Price, 

203. Distd. Mor)dy v. Spencer (1822), 2 Dow. & Ry'. 

K. B. 6. Apld. Waller c. Holmes (1860), 1 John. H. 

239. Consd. Law-renco v. Flotcber (1879), 12 Oh. D. 

8.58 ; lie Jotios & Roberts, 11905] 2 Oh. 219, Reid. Poat- 

fleld V. Barlow (1869), L. R. 8 Eq. 61. 

4367. — — — .J — Whore the town agents 

of a country soh’,, since a bkpt., had received 
papers from him belonging to his client for the 
pm'poses of the client’s business, they have a lien 
on them as agoinst the client for tlie amount of 
money duo from him to the solr. & from the solr. 
to them on account of business done m the cause ; 
Sc where the client had, after the solr.’s bkpey. 
paid the agent so mucli money to obtain sucli 
liapers although an action had been previously 
brought against him by the assignees for the 
recovei-y ot it, the ct. granted Sc continued an 
injunction against the action, on the ground of 
the agent’s lien.-'BRAY" r. Hine Sc Fox (1818), 0 
Price, 203 ; 140 E. R. 780. 

Annotation : — Apld. Lawrence r. Fletcher (1879), 12 Ch. D, 

8.58. 

4368. — - — .] — (1) The town agent of 

an attorney has a lien upon the money received 
in the ])ai*tieular cause, Sc upon the papers in the 
particular cause, for the amount due to him by 
the attorney for the agency bill in tlrat particular 
cause only. Sc he has this lien against all t lie world ; 
Sc if he has had no payment made to him speci- 
fically on account of this cause, he is ontith^d to 
this hen until his agency bill in the particular 
cause IS satisfied. 

An attorney lias a hen upon all papers of his 
client wliicli are in liis hands for ids bill for all 
business of that client. . . . The agent has only 
a lien ufion the money recovered, Sc upon the papers 
in his ]iand.s, in the particular cause, for the 
amount duo to liirn by the attorney iu that par- 
ticular cause only (Ltttledale, J.). 

(2) If the agent has parted with the possession 
of the papers by his ow'n act, though by mistake, 
hiH lien IS at an end ; but if the papers did not 
get lawfully out of his iiosscssion, his lien con- 
tinues, Sc he may maintain trover for them. — 
l)iCA.s V. Wtockley (1830), 7 C. Sc P. 587 ; 173 
E. R. 258, N. P. 

4369. Agent obtaining order for 

taxing solicitor’s costs — Order for payment of 
costs.]— When a clerk in ct. obtains an order for 
taxing the costs of the solr. who employed him, 
Sc afterw ards obtains another order for payment of 
the costs incurred by such taxation, how far he 
shall not be allowed to detain the papei*s of the 
solr.’s client till the costs incurred by such taxation 

are paid liim. — C ockerel v. (1740), Barn. 

Oh. 204 ; 27 E. R. 039, L. C. 

4370. Agent parting with possession 

by own act — Extinguishment of lien.] — Dicas v. 
Stookley, No. 4368, ante. 

4371. Where nothing due from client 

to solicitor.] — 'Wlierc a client has paid the bill 
of hia country solr. before receiving notice of 
anything remaining due from the solr. to the 
London agent, the latter has no lien on documents 
which have come into liis hands in the course of 
the suit. 

It makes no difference whether the bill has been 
paid in cash or by set-off in account, if, at the 


PART XIII. SECT. 3. SUB-SECT. 3. 

4866 i, WhetJier lien attaches — Lien on client’s papers~t'or costs ^n varixcalar wtofier.]— Kiciip i\ Youngs, Aytovn 
OTaaBFORD (1838), 16 Sh. (Ot. of Sosa.) 500 ; 13 Fac. Coll. 344. — SCOT. 
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SOLICITOBS. 


Sect. 3 . — Relations between agent and lay client: 

Sub-sect. 3. Sect. 4 : Sub-sects. 1 & 2.] 

time of the lien claimed, no tiling remains due to 
the coimtry solr. — Waller v. Houhes (1860), 1 
John. & H. 230 ; 30 L. J. Ch. 24 ; 25 J. P. 483 ; 
0 Jur. N. S. 1307 ; 0 W. R. 32 ; 70 E. R. 735 ; 
sxd) nom. Waller v. Holmes, Re Mead & Dau- 
BENY, 3 L. T. 289. 

Annotations: — Befd. Peatllcld v. Barlow (1869), L. R. 8 

Eq. 61 ; Lawrence v. Fletcher (1879), 12 Ch. D. 858 ; 

lie Jones & Roberts (1905), 74 L. J. Ch. 458. 

4372. .1 — (1) An attorney can- 

not set up the lion of his London agent on the 
papers of his client against the claim of that 
client, the client having paid his attorney’s bill 
of costs. 

(2) The ct. will grant an attachment against 
the attorney for disobeying an order of the ct., 
for delivery of such papers to his client, notwith- 
standmg tliose jiapers are detained by the London 
agent against the will of the attorney. — 
Re Andrew (1861), 7 H. & N. 87 ; 30 L. J. Ex. 
403. 

4373. Lien for general balance due — 

Payment of solicitor by client without notice.] — 

A client paid her country solr. his bill oC costs 
before receiving any notice that the town agent 
of the solr. claimed a lien upon the documents in 
his possession for a balance alleged to bo due to 
liim from the country solr. on accounts stated 
between thimi ; — Held : the town agent’s lien did 
not attach, <fc he must deliver uji all the docu- 
ments in his possession. — Vyse r. Poster (1875), 
32 I.. T. 219 ; affd., 23 W. R. 413, L. .TJ. 

4374. Lien on client’s moneys — Costs In 

particular matter.] — A town agent lias no lien for 
the general balance duo to him from a country 
attorney, upon the money of a client, of the 
latter, coming to his hands in a cause m which 
he acts as the town agent. But, qu. : whether 
he has not a lien for his agency in recovering the 
money in the particular caus<'. — Moody v. 
Spencer (1822), 2 Dow. A Ry. K. B. 0 ; 1 1^. J. 
O. S. K. B. 1. 

Annotations: — Distd. Re Knox, Kx p. Baker (1817), 1 Jur 

894 : Cobb V. Becko (1843), 6 Q B. N.F. RobbiiiH 

V. Fennell (1847), 11 Q. B. 248. Cousd. PeaUieUl c. 

Barlow (1869), 20 L. T. 217. Re!d. Rc Amlreu (1801), 

7 H. & N. 87. 

4375. -.y-IJcld; wliere pltf.’s 
attorney was indebted to pltf. in a sum greater 
than the attorney’s costs in the cause, the agent, 
to whom jjltf.’s attorney was indebted on a general 
account in a sum greatei' than the amount of the 
attorney’s costs, could not, as against pltf., retain 
out of the sum recovered by pltf. more than th'* 
charge for agency in that particular c.ause. — 
White v. Royal Exchange Assurance (1822), 

1 Bing. 20 ; 7 Moore, C. P. 249 ; 130 E. R. 9. 

^4/i»o<a(ton Distd. Re Knox, Ex p. Baker (18.37), 1 Jur. 

894. 

4376. ,] — Lawrence v. Flet- 

cHicu, No. 4401, post. 

4377. Lien for general balance due.] — 

Moody v. Spencer, No. 4374, ante. 

4378. .] -Dicas V. Stockley, 

No. 4368, «>dc. 


4379. — — - Order directing payment out of 

court of costs to agent — Right of client to set off 
debt due from solicitor.] — By a decree in this 
suit the costs of deft, wore ordered to be paid to 
the London agents of the country solr. employed 
by deft. The country solr. had in his hands a 
sum of money belonging to deft., carrying interest, 
which exceeded the amount of costs, &, sub- 
sequently to the decree, he executed a deed, imder 
Bkpey. Act. Upon petition by deft. : — Held : 
the amount due for costs to tlie country solr. by 
deft, must be deemed to be satisfied by the money 
in his liands, the costs so ordered to be paid 
to the l^ndon agent must be paid over to deft, 
iiimself. — P eatfield r. Barlow (1860), L. R. 8 
Eq. 61 ; 38 L. J. Ch. 310 ; 20 L. T. 217 ; 17 
W. R. 516. 

Annotation : — Apld. Cockayne r. HarriHon (1873), L, R, 15 

Eq. 298. 

4380. — Mortgage of solicitors* 

Hen.] — Lefts., pressed for payment of costs by 
their solrs., borrowed money of K. & C., which was 
handed over to the solrs. in part discharge of 
what was due to them, & as a security to R. & 0, 
for repayment of tJie advance, covenanted with 
R. C. to repay it, while tJio solrs., as a further 
secAU-ity, assigned the beuotit- of their lien. An 
order mad(‘ in the smt directed the costs of defts. 
to be paid out of a fund in ct. to the London 
agents of Ihe solrs. 

On ])el.iliori by the defendants that, notwith- 
standing the order, the costs might be paid to 
K. A: (\ '.-—Held : li. A C. were entitled as against 
the London agents to be rejiaiil the amount of 
their advances, without interest, out of the costs, 
A tJie liondon agents would be entitled to a lien 
on the surplus, if any, for the amount of their 
charges . — (’oukayne v. Harrison (1873), L. R. 
15 Eq. 29S ; 42 L. J. Cii. 660 ; 21 V\ . R. 520. 

4381. Right of agent to charging order.] — 
Mai'Farlane V. Listek, No. 3316, ante. 

Agent wrongfully claiming lien — Order for repay- 
ment under summary Jurisdiction .] — Sec No. 4356, 
ante. 


Sect. 4.— relations BETWEEN AGENT AND 

SOUQTOR. 

Sub-sect. 1. — In General. 

4382. Nature of relationship — Whether relation- 
ship of solicitor & client.] — Ward v. Eyre, No. 
4404, pod. 

4383. - .] — Country solrs. lield to be 

clients of their London agent within tlu* meaning 
of a covenant by an articled clerk not to transact 
business with persons who should be clients of his 
master’s firm during the period of the articles. — 
Reid v. Burrows, [1892] 2 Ch. 413 ; 61 L. J. Ch. 
448 ; 07 L. ’J\ 183 ; 40 W. R. 620 ; 8 T. L. R. 538 ; 
30 Sol. Jo. 490. 

4384. Authority of agent -Extension of time for 
pleading.] — Wat.lace v. Willinoton (1737), 
Barnes, 256 ; 94 E. R. 903. 

4386. Revocation of authority — Death of 

solicitor pending suit.] — (1) An agent for a pltf. 


PART XIII. SECT. 4, SUB-SECT. 1. 

b. AnthorUy of agent.] — An attor- 
ney having taxnd costs & signed 
]ii(lginent without notice to the 
opnosilc attijmey, contmry to nn 
agroomenl made t)y his agent that 
notice should bo given, & which was 
eommunlciited to iiim ; — field : he 
was bound by tlie agreement of bis 
agent, A (he judgment was irregular. 

llo'^^CAN (1615), 3 Kerr, 


0 . jS'errit'f.] — Hurvicc on the agent in i 
tlie oanso, though not the gcnoml agent. 

Is good. — C rooks v. Davib (1836), 
r, o. .y. 141. —CAN. 

d. .j — A summons c4innot be 

taken out by agent for one attorney 
A served on himself as agent fur 
anrdher attorney. — ONTARIO Bank v. 
I'lSUER (l8(iG). 4 P. R. 22. — CAN. 

e. Service of napoi's on a 

Toronto agent for an uulsldo Bolr. is 
not good imluss acoompouied with a 


statement of the name of the solr. for 
whom tho agent Is served. — P uittik 
V. Lindner (1886), 11 P. R. 313.-— CAN. 

f. .] — Service of papers on a 

solr. as agent for another solr. is not 
good servieo unless tho solr. served is 
the booked agent of tho other evtm 
though he has acted as agent In tho 
same suit. — R orinhon r, Robinson 
(1889), 13 P. R. 51.— CAN. 

g. .] — Where a solr. has not 

entered tho name of his agent In a 
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attorney, dying intestate & insolvent, pending a 
suit, has a lien for his costs upon a postea, of which 
the former has obtained possession after the death 
of the intestate. 

(2) Death of a principal attorney, pending a 
suit, does not revoke his agent’s authority to obtain 
possession of a poateuy after verdict found for the 
former. — T aunton v. Goforth (1825), C Dow. & 
Ky. K. B. 384 ; svh nom. Ex p. Taunton’s 
Administrators v. Jeyes, Taunton v. Gofortti, 
3 L. J. O. 8. K. B. 229. 

4386. Delivery of briefs to counsel by 

agent — Revocation of authority to pay fees.] — 

A country solr. instructed London solrs. to act as 
his agents in an appeal in which he was acting as 
solr. The agents briefed counsel in the usual way. 
After the delivery of briefs the country solr. 
revoked his authority to the London agents to pay 
the fees on the briefs, but, neveit-heless, the agents 
paid them, recouping themselves out of moneys of 
the country solr. in their hands. In an action by 
the latter to recover the moneys so retained : — 
Held : the country solr. in these circumstances had 
no ijower to revoke his authority.— Hhodes v. 
Fielder, Jones & Harrison (1919), 89 L. J. K. B. 
15 ; 148 L. T. J'o. 158, D. C. 

4387. Settlement of action against agent for 
negligence — Verdict in arbitration proceedings in 
favour of solicitor — Whether bar to second action.] 
— Pltf., an attorney in the country, sued his agent 
in town for negligence in conducting pltf.’s busi- 
n(iss, & alleged in his declaration that he liad 
thereby, become liable to pay certain sums, & had 
lost the employment of divers clients. The cause 
was referred under an order of Hisi Prius, by 
which pltf. consented not to bring any action or 
suit concerning the prcniisi^s referred. The order 
was afterwards made a rule of ct., 6c tlio arbitrator 
directed a verdict to bo entered for pltf., who 
afterwaids commenc'cd a second action again.st 
deft,, alleging in the declaration that pltf. had 
paid certain sums to persons who had threatened 
him with action.s, & lost the employment of divers 
other clients, from thci negligence of deft. Tiio 
ct. lefused to stay the proceiidmgs in the second 
action on motion, but intimated an oi)inion that 
the recovery in the formei' action might be ])leaded 
in bar to the latter. — Dicas v. Jay (1830), 0 Bing. 
519 ; 4 Moo. & P. 285 ; 8 L. J. O. 8. C. P. 210 ; 
130 E. R, 1381. 

4388. Bill for account — Account obtainable 

under order for taxation — Bill dismissed.] — A bill 

was tiled by a country solr., against his town agents, 
for an account of cash transaction.s between them : 
— Held : as the account might have been (jbtained 
under the common order for taxation the bill must 
be dismissed. — H arvey v. Mayuew (1853), 2 
W. R. 128. 

4389. Order of court for payment of money — 
Default by agent — “ Person acting in fiduciary 
capacity *’ — ^Debtors Act, 1869 (c. 62), s. 4 (3).] — 
Litchfield v. Jones, No. 3036, aide. 


4390. Non-payment of money paid out of court — 
Attachment of agent.] — Be Farman, Ex p. 
Truman (1897), 14 T. L. R. 20, D. C, . 


Sun-SECT. 2, — 8 olicitor’s Ia ability for Acts 

OF Agent. 

4391 . Liability to client — Negligence of agent.] — 

(!oluns V. Griffin (1734), Barnes, 37 ; 94 E. K. 
794. 

Annoiaiion Refd. lie Joncb (1819), 1 Cliit. 651. 

4392. Agent receiving money Improperly.] 

— If a London agent receives money improperly, 
the remedy of the client is not against him, but 
against his attorney. — G ray v. Kirby (1834), 2 
Dowl. 001. 

4393. Appointment of receiver — False repre- 
sentation by agent that recognisances completed — 
Loss to estate .] — Be Ward, No. 3993, ante. 

4394. Misappropriation by agent.] — 

Asquith v. Asquith, [1885] W. N. 31. 

4395. Agent consenting to order of court — Con- 

sent binding on solicitor.] — Under a fi. fa., at the 
suit of P., lodged with the sheriff of Hants, the 
goods of execution debtor F. were seized on Mar. 
22. Before the return of the writ P. issued a 
ca. sa., under which debtor was arrested in Middle- 
sex. The attorney of P. thereon, by letter, directed 
the sheriff of Hants to withdraw Another 

ji. fa. against F., at the suit of W., the attorney of 
i<\, had been lodged with the .same sheriff on Apr. 1 4 ; 
& under this fi. Ja. F. had executed a bill of sale of 
the goods seized to W. No directions were in fact 
given to the bailiff in possession to withdraw', & 
lie continued in po.ssession, holding both warrants. 
On May 3, the London agents of W., acting as 
attorneys for F., took out a summons for F.’s 
discliarge from custody, on the ground that the 
ca. m. had been irregularly issued ; <to an order was 
thereon made by consent, on May 4, that on pay- 
ment of the debt & cost.s no ra. sa. should be 
Lssued, but that 1'. should be at liberty to proceed 
on the fi. fa. already issued, & ‘‘ under which the 
sheriff of Hants is in possession.” W. did not at 
the time know of or consent to this order. But 
though he w^as soon afterw'ards acquainted with it, 
he dul not make any objection to it for many 
months. On an interpleader issue to try wdiether 
W.’s title to the goods under the bill of sale was 
valid as against P.’s fi. fa. : — Held : W. W'as pre- 
cluded from disputing the fact tJiat the sheriff of 
Hants W'as in posse.ssion under the fi. fa. as the 
order of May 4, recited it ; he, as attorney of F., 
W'as bound by the act of his London agents, in 
assenting to it ; & if he, as a private individual, 
liad felt aggrieved by that, order, as prej'udicial 
to his interest, he ought immediately to have 
applit‘d to have it rescinded, &. not have lain by 
in silence for so long a period. — Withers v. 
Parker (1860), 5 H. N. 725 ; 29 L. J. Ex. 320 ; 


coiuity town, service of papers In an 
action wbore the pi'oceedlng!^ are being 
carried on In such county town cannot 
be effected upon him by posting up 
copies in the oltlco of the local registrar 
there, If ho has the name of a Toronto 
agent duly entemd. — Esskky v. Ghand 
Thunk Ry. Co. (1889), 13 P. II. 221. 
—CAN. 

h. Attorney employed at weekly 
9aJary —Employment U8 counsel xn- 
chulal.] — GoubON r. Adams (1878), 
43 U C). It. 203.— CAN. 

k Entry of ageni‘8 name — In agent's 
ooo/c.l — Written auHiorlty should 
ho filed in tho oftloc of the registrar 


of the ct. authorising either the 
registrar or a solr. to enter tho 
name of the agent In the agent's book, 
when the principal docs not enter the 
name himself.- — ^ iVallacic r. BuKKNKii 
(1883), Ca.SB. Ulg. 2ud cd. 0(59. — CAN. 

I. Liability for costs.] — Solrs. in 
British Columbia who on behalf of a 
client hud obt/alned a judgment iliej'o 
for costs, & who instruotod a solr. in 
All)c“rta to pro(5eed to collect on tho 
judgment were held personally liable 
to the lal.tcr for his costs of proceedings 
taken by him. — Qow r. Macinnes tfc 
Abnouj (B. C.), 11923] 4 D. L. K. 
1012; [1923] 3 W. W. li. 828.— CAN. 


m. .] — Michau & De Villiers 

V. IlOUSBKAU & llOUBSEAU, [1913] 
0. P. D. 146.— S. AF. 

PART XIII. SECT. 4. SUB-SECT 2. 

4391 1. Liability to client — Negligence 
of agent.] — A solr. who employs 
reputahlo solrs. as Ids agents in another 
pi'ovhice in which he is not entitled 
to pi-a<!tico Is not responsible to his 
client for such agents’ negligence, & it 
is, therefore, not a defence to tho 
solr.’s action to recover tho amoimt 
of his hill. — P kiuiy r, IIornuy (B. C.), 
1192.51 1 D. L. 11. 1133; [1925] 1 

W. W. K. 761.— CAN. 



392 


Solicitors. 


Sect. 4 . — Relations between agent and solicitor : Svb- 
sects. 2, 3, 4 5. Sect. 5.] 

2 L. T. 602 ; 0 Jur. N. 8. 1033 ; 8 W. K. 660, 
Ex. Ch. 

A nnotation ; — Extd. Nevven, CaiTuthore v. Newen, [1903] 

1 Ch. 812. 


Sub-sect. 3. — ^Agent’s Lien as against 

SOUCITOR. 

4396. Lien on papers In bands — Against trustee 
In bankruptcy of solicitor.] — J£x p. Steele (1809), 
16 Ves. 101 ; 33 E. R. 945, L. C. 

Aruujtation Apld. Bray, etc. v. Hlne & Fox (1818), G Price, 

4397. Lien for general charges.] — 

The tnistee in bkpey. of a country solr. delivered 
to a client a bill of costs which included agency 
charges & disbursements made by the London 
agents by whom the business of the client had been 
transacted. The client, acting through the London 
agents, obtained an order for taxation. Upon a 
motion by the trustee for an order upon the London 
agents to produce before the taxing ]V1 aster all 
documents in the possession relating to the 
matters referred for taxation : — Held : the London 
agents were entitled to insist upon their lien, not 
only for their costs included in the pai'ticular bill, 
but for all costs duo to them from the country 
solr. in respect of agency business & disbursements 
generally, & they had not waived their right to 
lien by acting for the lay client on the application 
for taxation . — lie Jones & Robert.s, [1905J 2 Ch. 
219 ; 74 L, J. Ch. 458 ; 92 L. T. 502 ; 53 W. R. 
444 ; 21 T. L. R. 352 ; 49 Sol. Jo. 367 ; on appeal, 
61 W. R. 22, C. A. 

4398. Death of solicitor before papers 

obtained — Lien as against solicitor's administrator.] 

— Taunton v. Goforth, No. 4385, ante. 

4399. Waiver of lien — Agent acting for lay 

client on application for taxation.] — Re Jones & 
Roberts, No. 4397, ante. 

4400. Lien on money recovered in action — Lien 
for general costs — Solicitors Act, 1860 (c. 127), 
S. 28.] — Where a sum is due for costs in a suit to 
a London agent of a country solr., whose costs in 
the suit have been ordered to be paid out of a fund 
in ct., the ct. will under above sect, order the costs 
of the London agent to be paid out of the fund in 
ct. to the extent of the country solr.’s interest 
therein. — 'J'ardkew v. Howell (1861), 3 Giff. 381 ; 
66 E. R. 458 ; sub nom. Tardrew^ v. Howell, 
Parry v. How^ell, 31 L. J. Ciu 57 ; 5 L. T. 276 ; 
7 Jur. N. 8. 1120 ; 10 W. R. 32. 

4401. — — .] — (1) A London solr. acting 

as agent for a country solr. has a general lien 
against the country solr. upon any money recovered 
in an action, for all costs for agency business & 
^sbursements due from the country solr., whether 
in the particular action or in any other proceedings. 

(2) As between the town agent & the client, the 
lien of the former extends only to the costs of the 
particular action in which he is engaged. — Law- 
rence V. Fletcher (1879), 12 Ch. D. 858 ; 41 
L. T. 207 ; 27 W. R. 937. 

Annotaiwtm Ah to (1) Refd. lie Jolmson & Wcatherall 

nS88), 37 Cia. JJ. 4.3.3 , lie Jones & Hoberis, [1905] 2 Ch. 


4402. Moneys subject to express agree- 
ment.] — H. by agreement with J. became solr. on 
the record in certain suits, & an arrangement was 
made that moneys received by him a.s such solr. 
should be applied to meet some fees to counsel due 
from J. The moneys were so received &> applied 
after J.’s death. J.’s estate was insolvent, & a 
summons was taken out by .T.’s exor. for payment 
of these sums ; — Held : as 11. had received these 
moneys as solr. on the record & by express agree- 
ment wdth J., he was entitled to retain them, 
subject only to an account. — Jeyes v. Jeyes 
(1876), 45 L. J. Ch. 245 ; 34 L. T. 167. 


Sub-sect. 4. — Remuneration of Agent. 

4403. Usual terms — Repayment of disburse- 
ments.] — W. was the country solr. of the Sitting- 
bourne & Sheerness Railway co. L. agreed to act 
as his London agent in the co.’a business on tlie 
usual agency terms, except that L. should not call 
on W. to jiay any of his agency bills until W. had 
obtained payment of his bill of costs from the co. 
There was difficulty in obtaining payment from the 
CO., but ultimately, by means of a litigation which 
lasted eleven years, W. obtained payment from the 
CO. of the amount of his bill of costs, with a con- 
siderable sum for interest : — Held : the usual 
agency terms being that the agent sliould be repaid 
Ids disbursements, & receive, not half the profits, 
but half the profit charges whether they w^ere paid 
by the client or not, be was entitled to nothing 
more, & could not claim to participate in the in- 
terest ; for althougli Ids suspending his right to 
payment would have made a stipulation for interest 
reasonable, the ct. could not import such a stipula- 
tion from the mere fact of his agreeing not to claim 
payment till W. had received the amount of his 
t:>ill._WARD r. Lawson (1890), 43 Ch. D. 353; 
62 L. T. 158 ; 6 T. L. R. 156 ; sub nom. Ward v. 
Lawson, Lawson v. Ward, 59 L. J. Ch. 323 ; 38 
W. B. 3U0, 0. A. 

4404. Interest on disbursements not 

allowed.] — Notwithstanding the definition of the 
word “ client ” in Attorneys Solicitors Act, 
1870 (c. 28), B. 3, that Act does not apply to 
accounts between country solrs. & their town 
agents. I’lie Act is not retrospective, & tlierefore 
interest cannot be allowed under sect. 17 on dis- 
bursements made prior to the passing of the Act. 
In May, 1872, a country solr. commenced a suit 
against his London agent, claiming an account 
& taxation of tlic bills of costs birtween them. 
Deft, filed his answer in Oct. 1872, & thereby 
alleged a large balance due to liiin & claimed 
interest thereon. He had also, in 1869, furnished 
pltf. with an account which contained items for 
interest. In 1875, a copy of the account was 
inclosed in a letter which i‘ef erred to the account, 
but made no formal demand of payment, «fc W’hich 
was signed by a firm of solrs. as his agents ; — Held : 
neither the answer nor the letter enclosing the 
account was a sufficient demand in writing or 
notice within Civil Procedure Act, 1833 (c, 42), 

B. 28. 

Attorneys & Solicitors Act, 1870 (c. 28), which 


PART XIII. SECT. 4, SUB-SECT. 8. 

n. Lien on papers la tiands ,] — The 
aRent of a boir. has a lien on tlio 
papers, or ou a fund recororod, atralnst 
liw iirincipal, & to iho Banio extent 
aR.uaht ttio prluolpul’B client, & euch 
client Is Justllled In paying tlie aRent 
HO as to diflcbarero such lion & obtain 
bla Papera.— Re Cross (1872), 4 Cb. 
Cb. 11. — CAN. 


0. .] — Re An Attorney (1878), 

7 K R. 311.— CAN. 

p. Lien on money recovered in action.] 
—Re Cross (1872). 4 Ch. Ch. 11.— 

CAN. 

q. - Re Ryan (1885), 11 P. R. 

127.— CAN. 

r. Agent for aolicUor appearing in 
person.] — Ross i>. McLay (1877), 7 


P. R. 97.— CAN. 

PART XIII. SECT. 4, SUB-SECT. 4. 

t. Recovery of coats .] — The personal 
liability of an English solr., at 
whoHe Instance an Irish solr. under- 
takes professional work in Ii'oland for 
an English client, depends in each 
COSO upon whether there Is a contract 
express or implied that the Irish solr. 
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says that interest may be allowed on disburse- 
ments . . . seems to me to deal entirely with cases 
arising between solrs. & their clients, & not those 
between country solrs. & their London agents 
(Jambs, L.J.). 

I think the relation between these parties was 
not the common relation of a solr. to an ordinary 
client, but the relation of a London agent & a 
country solr, (James, L.J.). — Waud v. Eyre 
(1880), 16 Oh. D. 180 ; 49 L. J. Ch. 657 ; 43 L. T. 
625 ; 28 W. R. 712, C. A. 

Annotations ; — Gonad. Ward v. Lawson (1890), 43 Ch. D. 

353. Expld. Reid r. Burrows, II 89*2] ‘2 Ch. 413. Distd. 

Re Wilde, [1910] 1 Ch. 100. Mentd. Sheba Cold Minunj 

Co. V. Truhshawo, Ilyloy r. Master (1892), 61 L. J, Q. B. 

‘219 ; Tautz v. Archdalo (1895), 11 T. L. H. 452. 

4405. Half profit charges — Whether paid 

by client or not.] — Ward v. Lawson, No. 4403, ante. 

4406. No right to share of interest received 

by solicitor — In absence of stipulation.] —Ward 
V. Lawson, No. 4403, ante. 

4407. Recovery of costs — Agent need not deliver 
signed bin.] — An agent to a country attorney is 
not obliged to deliver a bill signed. — Bridges v. 
Francis (1790), Peake, 1 ; 170 E. R. 57, N. P. 

4408. — — .J — In an action by one attorney 

against another for agency business, a bill need 
not bo delivered signed, under 2 Geo. 2, c. 23. — 
Nelson v. Gaufortu (1794), 1 Esp. 220 ; 170 E. R. 
335, N. P. 


Sub-sect. 5. — Tajovtion of Costs. 

See Part VI., Sect. 5, sub-sect. 1, C. (d), ante. 


o. -RELATIONS BETWEEN AGENT AND 
OPPOSITE PARTIES. 

4409. Personal liability of agent — Filing of 
Irregular document — Scandalous affidavit — Costs of 
taking oil file.] — Where an affidavit is reported to 
be scandalous, the agent in London who files the 
affidavit, is responsible for the costs as between 
attorney & client, notwithstanding the country 
attorney may himself have drawn the affidavit. 

It would be very hard tliat the injured party 
should be made to pay the costs of taking the 
affidavit olf the lile, which is found to be UTelevant 
tVD scandalous (Erskine, J.). — He Booth, Ex p. 
Wake (1833), 3 Deac. A: Ch. 246 ; Mont. & B. 
259 ; 2 L. J. Bey. 38, C. of R. 

4410. .] — Ruthin Corp.n. v. Adams, 

No. 3873, anle. 

4411. Costs of taxation.]— In an action 

for an attorney’s bill of costs, the town agent of 
deft.’s attorney obtains an order for taxing the 
bill. Pltf, cannot call upon such agent to take up 
the master’s allocatur & pay the fees. So, where 
part of the business is done in the House of Lords, 
& the certificate of the officer of the house is neces- 
sary for the purpose of enabling the taxing master 
to complete his allocatur, the ct will not compel 
deft.’s agent to take up such certificate. — Becke 

Hhall bo entitled to recover Uh costs 
from the Enerllsh eolr. — 1’okteu v. 
li.mTl.AN, [1917] 2 I. K. 138.— IR. 

a. .] — Livesky r. Pubdom 

&^i>ONS (189G, 21 K. (Ct. of Sess.) 


V. Caitell (1841), 3 Man. & G. 480 ; 4 Scott, 
N. R. 246 ; 11 L. J. C. P. 49 ; 133 E. R. 1232. 

4412. Service of notices & summonses.] — 
Service of a rule on the London agent of a country 
firm is good service, so as to found a motion for a 
contempt against a partner who allows it, but it is 
not sufficient as regards the other partner. — 
Halliday (1841), 5 Jur. 532. 

4413. Notice of motion for attachment.] — 

Re Bradley (1845), 6 L. T. O. S. 132. 

4414. Affidavits in support — Agent 

poper person to be served.] — The notice of motion 
for a writ of attachment was served on the London 
agents of deft.’s country solr. The office of the 
London agents was deft.’s address for service. 
The affidavits in support of the notice of motion 
were not served therewith, but were served on the 
same day on deft.’s country solr. Deft, did not 
apjiear at the hearing of the motion & an order 
for attachment was made in his absence : — Held : 
according to R. S. G., Ord. 52, r. 4, the affidavits 
ought to have been served together with & in the 
same way as the notice of motion, & ought not to 
have been served on the country solr. ; the order 
made on the motion was consequently voidable 
under R. S. C., Ord. 70, r. 1 ; the ct. had power to 
deal with it ; and that in the exercise of such 
discretion, it would order deft, to be discharged 
from custody. — Petty v. Daniel (1886), 34 Ch. D. 
172; .56 L. J. Ch. 192 ; 55 L. T. 745 ; 35 W. R. 
151. 

Annotations : -Ro£d. Re Evans, Evans v Noton, [1893] 1 

Ch. 252 : Taylor r. Roc (1893), 68 L. T. 213 ; Rc Woather- 

!ey (1918), 88 L. J. K. B. 182. Mentd. Martin & 

Varlow (1894), 43 W. R. 247 ; Smytbe v. Wiles, [1921] 

2 K. B. 06. 

4415. Appeal from county court — Whether 

service on London agent sufficient — Respondent’s 
solicitor practising in country.] — Senible : in the 
case of an appeal from a county ct. where the solr. 
to resp. carries on business in the country, service 
of the notice of motion upon the London agent of 
the solr. is not sufficient service to satisfy R. S. C., 
Ord. 59, r. 12. — Powell v. Thomas, [1891] 1 
Q. B. 97 ; 63 L. T. 812 ; 35) W. R. 224, D. C. 

4416. . | — In tlic case of an 

appeal from a county ct. where the solr. to resp. 
carries on business in the country, service of the 
notice of motion upon the London agent of the solr. 
IS not sullicient service to satisfy R. S. C., Ord. 59, 
r. 12. — Jackson v. Margrett (1893), 68 L. T. 
91 ; 41 W. R. 267 ; 37 Sol. Jo. 195 ; 5 R. 181, 
D. G. 

4417. High Court action remitted 

to county court.] — Notice of appeal from a county 
ct. in tlie case of an action remitted from the High 
Gt, should be served upon the local solr. whose 
name 6c address for service are given upon the 
particulars filed in the county ct. 

Service upon the London agent whose name & 
address for service appeared upon the original 
writ in tlie High Ct. is not sufficient service to 
satisfy R. S. G., Ord. 59, r. 12. — Mali^ey v. Shepley 
(1892), 62 L. J. Q. B. 31 ; 68 L. T. 294 ; 41 W. R. 
63, 302 ; 9 T. L. R. 41 ; 37 Sol. Jo. 29 ; 6 R. 78, 
D. C. 


PART XIII. SECT. 6. 

b. Solicitor agciU stung tn person - 
Costs.] — ritf., tt soil'., obt^iod a 
verdict for daiuaR'es & costs In an 
action for libel. In which, although 
another solr. appeared as acting for 
him in all the pleading & proceedings 
In the suit, ho actually did the work. 


carried on the suit himself : — Held : 
full fees & disbursements, except 
Instructions, had been properly allowed 
to him, & hls acting as agent for the 
solr. whose name appeared In the 
procoedings as hls solr. did not affect 
ms right. — Kinu v. Moykr (1883). 
9 P. R. 514.— CAN. 
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Part XIV. — Discipline and Removal from Roll. 


Sect. 1.— ENFORCEMENT OF DISOPUNE. 

StJB-sECT. 1 . — Attachment. 

See Part X., Sect. 2, sub-sect. 5, ante. 


Sub-sect. 2. — Striking Solicitor off the 

Roll. 

A. In General. 

4418. Duty of court.] — Solr. struck off the rolls 
for fraudulently abusing the confidence of his 
client. 

It is the duty of the ct. to protect solrs. in the 
fair discharge of their difficult & delicate duties, 
but when a solr. is found to have availed himself 
of his honourable & confidential position, for the 
piu'pose of taking advantage of defrauding his 
clients, it is not less the duty of the ct. to with- 
draw from him those privileges, <k that certificate 
of character, whicli are afforded by his being 
permitted to remain on five roll of solrs . — lie 
Martin (1813), 0 Beav. 337 ; 1 L. T. O. S. 227 ; 
49 B. R. 85f5. 

4419. Solicitor guilty of indictable offence — 
Effect on proceedings for striking off.] — The Ct. of 

K. B. will not grant a rule calling on an attorney 
to show cause why he should not be struck off the 
roll, if the affidavits in support of the rule state 
an offence for which he would be liable to indict- 
ment.- yVe (1831), 5 B. A: Ad. 1088; 110 

E. R. 1095. 

Anrmialioji^ . — Coasd. Slopliotis v. Hill (1812), 10 M. & W. 

28 ; Ex p. nine (1804), 3 New Uop. .'>02. 

4420. .1 — (1) Where an attorn<‘y has 

been gudty of misconduct in the course of a 
cause, the ct, will grant a rule calling on him t/O 
show cause why Ids name should not be struck 
off the roll, even, although the matter complained 
of may amount to an indictable offence ; but the 
ct. wUl not under such circumstances call upon 
him to answer tlie mattias of an affidavit. 

(2) The affidavits to ground an application to 
strike an attorney off the roll for ndseonduct in 
a cause may be entitl'd in the cause, though 
judgment has been obtained in it. 

(3) It is a sufficient ground for .striking an 
attorney off the roll that he procured a witness 
of the adverse party to keep out of the way at 
the trial. — Stephens v. Hill (1812), 10 M. 6c W. 
28 ; 1 Dowl. N. S. 009 ; 11 L. J. Ex. 329 ; 0 Jur. 
585; 152 E. R. 308. 

Aniviiatifnifi ■ — Astn (1 ) Consd. Ex p. Hint* (1864), 3 Now Hop. 

502. Reid. lie Hlako (1860), 3 E. Ac E. 34; He Strong 

(1885), 53 L. T. 6‘Jl, 

4421. .] — An attorney cannot be called 

upon to answer matters of an affidavit where the 
charges against hmi are indictable, unless they 
arise immediately out of a cause then depending 
in the ct. — lie JluAU'AGE, Parnell v. Williams 
(1840), 8 L. T. O. S. 171. 

4422. Re B. (1851), 10 L. T. O. S. 

308. 

4423. .j— ArrwELL v. English (1850), 

28 L. T. O. wS. 100. 

4424. .] — On a motion upon affidavit 

impeaching the conduct of an attorney, & imputing 


perj'ury & matter involving a criminal charge, the 
form of the rule is to call on him to show cause 
" why he should not be struck off the roll, or be 
suspended from practice for such time as the ct. 
shall tliink fit.” 

Qu. : whether, if such rule be discharged, the 
party on whose application it was granted would 
be liable to pay the costs of it, where his applica- 
tion was made fairly, honestly, & without malice. 
— Re An Attorney (1803), 7 L. T. 716 ; 11 

W. R. 208. 

4425. .] — ^Upon a motion for a rule 

calling on an atttorney to show cause why he should 
not answer the matters in certain affidavits, which 
afTidavits in fact charge the attorney with the 
commission of an indictable offence, the ct. will 
not grant the rule prayed for, but will grant a 
rule calling on the attorney to show cause why he 
should not be struck off the rolls.— p. HiNE 
(1804), 3 New Rep. 502 ; sub nom. Re An Attor- 
ney, 12 W. R. 311. 

4426. Solicitor in contempt — Necessity for 
attachment before striking off.] — Wliere an attor- 
ney is in contempt by disobeying a rule of ct., the 
proper course of proceeding against him is by 
moving for an attachment, &; not by applying to 
strike lum off tlie roll . — Ex p. '^1'ownley (1834), 
3 Bowl. 39. 

Annoiation ; — Expld. Ex p. Grant (1835), 3 Uowl. 320. 

4427. .] — Whore an attorney disobeys 

a rule of ct. requiring him to do a particular act, 
an application cannot in the first instance be made 
to strike him off the roll, but a rule 7iisi for an 
attachment inay be obtained . — Ex p. (Jrant 
( 1835), 3 Bowl. 320. 

4428. Whether taking out certificate condition 
precedent to striking off.] — In an application to 
strike an attorney off th(* rolls, it is no answer to 
.say, that he has not tak(‘n out his certificate for 
the current year, ther('fore, that it is unneces- 
sary . — Ex p. CiiAAiP (1843), 2 L. 3’. O. S. 168. 

Effect of order for striking off — On liability to be 
struck off roll of notaries.] — See Notaries, Vol. 
XXXVI., p. 148, Nos. 51, 52. 

B. Jurisdiclion. 

(tt) Jurisdiction of Court. 

See, now, Solicitors Act, 1919 (c. 56). 

4429. Summary Jurisdiction.] — A non. (1701), 0 
Mod. Rep. 187 ; 87 E. R. 942. 

4430. .j — Re Blake (1800), 3 E. 6c E. 34 ; 

30 B. J. Q. B. 32 ; 2 L. T. 429 ; 0 Jur. N. S. 1242 ; 
121 E. R. 357. 

Annotahom : — Apld. Re Hill (1868), L. H. 3 Q. H, 543. Consd. 

He Strong (1885). 53 L. T. 694. Reid. He A Solicitor 

(1890), 25 Q. 13. D. 17. Mentd. Hlako v. Stoveua (1864). 

4 E. & F. 232. 

4431. .]-~Ex p. Briggs (1872), L. R. 8 

(). P. (53. 

4432. .]— Re Martin (1875), 24 W. R. Ill, 

B. C. 

4433. -Re Whitehead (1885), 28 Oh. B. 
614 ; 54 j: Oh. 790 ; 52 L. T. 703 ; 33 W. R. 
001, C. A. 

4434. .\—Re Weare, [1893] 2 Q. B. 439 ; 

02 L. J. Q. B. 596 ; 58 J. P. 0 ; sub nom. Re A 


PART XIV. SECT. 1, SUB-SECT. 2.- - A. 

c. Slrikina off loll of Ourrialcrs 
H/orc already struck off roll of 
iUtonicys.]— Hr .1. B. (1889), 6 Man. 
L IL 19.- -CAN. 

d. ] - He H. A., 11 

C. L. T. Occ. N 208.— CAN. 


PART XIV. SECT. 1, SUB-SECT. 2. 

B. (a). 

44291 Summary jurisdiclion .] — He 
Monckton (1837), 1 Moo. 1*. O. C. 
455 ; 12 E. It. 887.— CAN. 

e. Jurisdiction of lliyh Court of 
73en(/aZ.]— There is uo special authority 


vested iu the High Ct. to strike u solr. 
off the rolls when such a step would 
iKjt bo sanctioned by the practice 
of the ct. In England . — Re SrBW.A.RT 
(1868), 16 W. It. 1000, P. C. — IND, 

f. Discretion of court.] — - Shankar 
Ganjbsh D.^.BIR V . Skorbtabv of Statk 
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Solicitor, Ex p. Incorporated Law Society, 
69 L. T. 622 ; 9 T. L. R. 696 ; 37 Sol. Jo. 671, 

0. A. 

AnnoUdions ; — Apld. H. v. Incorporated Law Soc., 11895] 

2 Q. B. 456. Held. Be A Solicitor, Exp. Law Soc. (No. 25) 

(1911), 27 T. L. R. 636. 

4436. Effect of order of colonial court striking 
solicitor off.] — On the hearing of an application 
to strike the name of a solicitor off the Roll of 
Bolrs. of the Supremo Ct., it was proved that an 
order had been made by the Supreme Court of a 
colony to strike the name of the solr. off the roll 
of solrs. of that ct. for misconduct, but no direct 
evidence of the facts constituting the alleged 
misconduct was produced before the Div. Ct. : 
— Held : in the absence of legal evidence of the 
alleged misconduct, the ct. could not act on the 
order of the colonial ct. alone, & the application 
must be refused. — Be A Solicitor, Ex p. Incor- 
porated Law Society, 11898] 1 Q. B. 3.'U ; 46 
W. R. 303 ; 14 T. L. R. 159 ; 42 Sol. Jo. 200 ; suh 
nom. Ex p. Incorporated Law Society, 67 
L. J. Q. B. 245 ; sub noru. Re M., Ex p. Incor- 
porated Law Society, 77 L, T. 661, L). C. 

4436. Duty to order investigation by law society.) 
— Be Atkinhon, Ex p. Atkinson (1892), 9 Morr. 
193 ; suh noui. Be A., Ex p. A., 36 Sol. Jo. 512, 
C. A. 

Anywlaiions • — Mentd. Be Otway, Ex p. Ofwuv. |189.‘»] 1 

g B. 812 , Be B.'bio, [1900] 2 O. B. 316 ; Re lluy (1913), 

lit) L. 'J'. 47 : Be Debtor. [1928] Cb. Dll). 

4437. Misconduct disclosed In action — Whether 
application to strike off a further proceeding In 
action.] —An application for the ct. to exei*cise 
its jurisdiction over a solr, on account of conduct 
disclosed in an action may bo made in the action, 
A' therefore is a furl her [U'ooeeding within R. S. C., 
Ord. 51, r. 1 {a).- -Be Cave, Cave v. Cavi? (1880), 
‘19 L. ,J. t^li. (i.'h) ; 28 W. B. 761 ; suh 710 m, Cave 

CAve, Be A SoLK iTOR, 13 L. T. 157. 

{b) J urisdicliuii of Laid Society. 

See Solicitors Act, 1919 (c. 56), s. 5. 

C. (J rounds for, 

(u) In (ieneral. 

Sec Soluitors Act, 1813 (c. 73), s. 29. 

4438. Defect In articles — What amounts to defect 

—Fraudulent admission to roll.] — An attorney 
admitted fraudulently, struck off the roll; A an 
attachment against ilie imister . — Ex p. Hill & 
Hargrave (1775), 2 Wni. Bl. 991 ; 96 E. R. 

582. 

4439. Failure to pay proper fee.] — 

Hnder 9 Geo. 4, c. 49, s. 1, A Stami) Act, 1811 
(c. 184), Sched., Part I., Title Articles of Clerkship, 
an attorney who has paid £60 stamp tluty on his 
articles in order to be admitted to the Ct. of 
('ouunon Pleas at Lancaster must, m order to his 
admission to the Cts. at WestminskT, pay an 
additional duty of £120. When an attorney, 
under such circumstances, had beim admitted to 
this ct. on payment of an additioual £60 only, 
tile ct. on motion made within a yi'ar of such 
admission, but more than a year after his admission 
to the C't. of Common Pleas at Lancaster, ordered 
liiin to be struck off the roll unless he paid an 
additional £60 in a month : though, before paying 
the second duty, he had been informed at the 
Stamp Office t hat £00 was sulRcient. — Be Myres 


(1846), 8 Q. B. 515; 115 E. R. 909; sub n07n. 
Be Myers, 15 h. J. Q. B. 209 ; 6 L. T. O. S. 368 ; 
10 Jur. 563. 

4440. Time for making application.] — 

After an attorney has been admitted more than 
two years, it is too late to make an application to 
strike him off the rolls on the ground that he has 
not bond fide served under articles of clerkship. 
—Anon. (1831), 9 L. J. O. S. K. B. 321. 

4441. .]— R. V. Walsh (1837), 1 Jur. 

559. 

4442. .] — ^An application to strike an 

attorney off the roll, made under Solicitors Act, 
1843 (c. 73), s. 29, is not too late if made on the 
same day a twelvemonth after his admission. 

The ct. has a discretion in granting a rule under 
the foregoing section. 

An articled clerk, whilst sem^ing under his 
articles, was appointed to A voluntarily served 
the ollice of churchwarden, A on an application 
after his admission to strike liim off tlio roll for 
the above cause, the ct. in its discretion, refused 
the rule.— Re Ley (1849), 13 L. T. O. S. 262. 

4443. Verdict against solicitor in civil suit — 

Libel.] — The ct. will not strike an attorney off the 
roll, on the ground that a vei’dict in a civil suit 
has been found against him for a libel. — Ex p. 
— , (1833), 2 Dowl. no ; suh nom. Be Dicas, 2 

li. J. Ex. 267. 

(b) Acting as A geni for U nqualified Person. 

Sec Solicitors Act, 1843 (c. 73), s. 32. 

4444. Liability of solicitor to be struck off — 
Whether power of court discretionary.] — (1) Solici- 
tors Act, 1813 (c. 73), s. 32, enacts that, if a solr. 
shall wilfully A knowingly acf, as agent in any 
action or suit for an umiualified pei-son, or permit 
Ilia name to be used in any action or suit for the 
jirotit of an unqualified person, then such solr. 
“ shall A mav be struck off the roll, A for ever after 
disabled from jiractismg as an attorney or solr. : 
—Held : th(5 ct., instead of striking off the rolls 
a solr. who has brought himself within this sect., 
has a discretion, imd(b’ its general authority over 
solrs., to inlhct a minor punishment, such as 
suspension from practice, notwithstanding the 
words in the sect., that such solr. “ shall A may be 
struck off t-he roll,’' 

(2) A solr. made a verbal agreenuuit with a debt 
collector, who had started a trade protection 
society for the recovery of debts, to act for the 
debt collector as his solr. in all county ct. matters, 
upon the terms that when the solr. recovered a 
debt A costs lie .sliould bring the debt collector 
the wJiole amount, A tlio di'bt collector should 
return half tht‘ costs to the solr., retaining one- 
half of the costs for himself, but taking the solr.’s 
receipts for the whole, A when no costs were 
recovered no division of costs should take placi*. 
This bargain was acted upon in many cases, A 
wherever the full d<*bt A costs were recovered the 
solr. divided the costs with the debt collector, 
but. when no costs were recovered no division of 
costs took place, A t he solr. received no costs : — 
Held : the solr. had brought himself within 
Solicitors Act, 1843 (c. 73), s. 32, as constituting 
himself, within that sect., the agent of the debt 
collector, an unqualified person, A, in the circum- 
stanci's of the case, he ought to be suspended from 
practice for one year. — Be A Solicitor, Ex p. 


I'OK India (D.122), .19 L. Jl. liui. App. 
319. -IND. 

PART XIV. SECT. 1, SUB-SECT. 2.-- 
C. (a). 

4438 I. Dcfeef iii articles — What 


amounts to defect— Fraudulent admis- 
sion to roll.]— An attorney was struck 
off the rolls, where It was shown on 
affidavit that diuluK the entire period 
ho was under articles he was a salaried 
clerk attending a public ofllco. — Be 


lilDota’ ( 1 839), 3 Out. Dig. 6624.— CAN. 

g. Aexcssily for misconduct.] — To 
justify an order to strike a solr. off 
the rolls there must be personal mis- 
conduct.-^/fr M<'Cacuhky & Walsu 
(1883), 3 O. R. 425.-— CAN. 
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SOLICITOES. 


Sect. 1 . — Enforcement of discipline: Sub-sect, 2, C. 
(6), (c), jd) & (e) i.] 

Incorporated Law Society (1890), 63 L. T. 350, 

D. C. 

Annoiation : — Asto (1) Elxpld. He Burton & Bllnkhom, [1903] 
2 K. B, 300. 

4445. What amounts to acting* as agent.] — Re 

A Solicitor, Ex p. Incorporated Law Soctety, 
Mo. 4444, ante. 

Agreements between qualified & unqualified 
persons.] — See Part XV., Sect. 4, post, 

(c) Employment of Person Struck Off Roll. 

See Solicitors Act, 1928 (c. 22). 

(d) Permitting Use of Name by Unqualified 

Person. 

See Solicitors Act, 1843 (c. 73), s. 32. 

4446. liability of solicitor to be struck off.] — 

The ct. struck two attorneys off the roll for know- 
ingly permitting an unqualified person to practise 
as an attorney in their names, for his own profit, 
contrary to 22 Geo. 2, c. 40, & sentenced the un- 
qualified person to be imprisoned for three montlis 
in the prison of the ct. Tlie latter being i>reviously 
a prisoner for debt, was ordered by the ct. to be 
brought up witliout a day rule, on a suggestion 
that he was unable to pay the expense of the day 
rule.— ife Clark (1823), 3 Dow. & Ily. K. B. 260. 
Annotation: — Apld. lie Palmer (1835), 4 L. J. K. B. 110. 

4447. .]— WiUTMARSH (1883), 27 Sol. 

Jo. 683, D. C. 

4448. .J — Re A Solicitor, Re Simmons 

(1886), 21 L. Jo. 462, D. C. 

4449. .J — Re A Solicitor, Ex p. Incor- 
porated Law Society (1896), 12 T. L. R. 311 ; 
40 Sol. Jo. 440, D. C. 

4450. .] — Re A Solicitor, Ex p. Incor- 

porated Law Society (1900), 44 Sol. .To. 676, D. C. 

4451. .] — Re Osborne &; Jones & Smith 

(1905), 49 Sol. Jo. 597, D. C. 

4452. Whether power of court discre- 

tionary.] — A superior ct. is bound, upon sum- 
mary application under 22 Goo. 2, e. 46, s. 11, to 
order an attorney who is shown to have allowed an 
unqualified person to practise in his name in such 
ct. to be struck off the roll. But that ct. only 
fiom which the abused process issues, can, upon 
summary application under this enactment, order 
the attorney to bo struck off the roll. 

Where, upon such an application under this 
statute, the ct. referred it to the master to say 
wh(.:ther in any instance the unqualified person 
had, with tlie permission of the attorney, practised 
in that ct., the rule can be made absolute only upon 
its appearing by the master’s report that the case 
is witliin the statute, not upon the gi*ound of a 
general jurisdiction of the ct. over its officers. — 
Re Palmer (1835), 2 Ad. & El. (>86 ; 4 Nev. Sc 
M. K. B. 529 ; 1 Bar. & W. 65 ; 4 L. J. K. B. 110 ; 
111 E. K. 263. 

Annotation Refd. Re Stewart (18C8). L. 11. 2 P. C. 88. 

4453. .] — Re Hicks Sc Abbott (1883), 

28 Sol. Jo. 90, D. (J. 

Annotation: — Refd. Re Kelly (ISOt), 43 W. II. 191. 

4454. — — .] — Re A Solicitor, Re \Vaj.l 

(1888), 4 T. L. R. 749 ; sub nom. Re Grayston, 
Re Wall, 32 Sol. Jo. 680, D. C. ; on appeal^ 
4 T. L. R. 772, C. A. 

Annotations: — Ezpld. Re Burton & Bllnkhom, [1903] 2 
K. B. 30U. Refd. Re Kelly (1894). 43 W. It. 191. 


4455. -.] — Although, upon an applica- 

tion to strike a solr. off the rolls for an offence 
under Solicitors Act, 1843 (c. 73), s. 32, such as 
allowing an unqualified person to practise in his 
name, the ct. may have a discretionary power to 
inflict a punishment short of striking him off the 
rolls, yet, if the ct. does make an order striking 
him off, it has no power afterwards to re-instate 
him, the direction in the sect, being absolute that, 
as the consequence of such an order, he shall for 
ever thereafter be disabled from practising as a 
solr.— Re Lamb (1889), 23 Q. B. D. 477 ; 58 

L. J. Q. B. 450 ; 61 L. T. 374 ; 37 W. R. 665 ; 5 
T. L. R. 619, C. A. 

Annotations : — Coiud. Re Kelly, [1895] 1 Q. B. 180; Re 

Burton & Bllnkhom, [1903] 2 K. B. 300. 

4456. .] — Solicitors Act, 1843 (c. 73), 

8 . 32, which enacts that a solr. “ shall & may be ” 
struck off the roll for certain specified offences, 
does not give the ct. a discretion to inflict upon the 
offending solr. any less punishment than that of 
striking him off the roll.— fi’e Kelly, [1895] 
1 Q. B. ISO ; 43 W. R. 191 ; sub nom. Re Kelly, 
Ex p. Incorporated Law Society, 64 L. J. Q. B. 
129 ; 71 L. T. 843 ; 39 Sol. Jo. 1 15 ; 15 R. 106 ; 
sub nom. Re A Solicitor, 11 T. L. R. 102, D. C. 
Annotations : — Folld. Re Burton & Bllnkhom, [1903] 2 

K. B. 300 ; Rc A Solicitor, Re JoncH, Ex p. Same (1903). 

47 Sol. Jo. 711. 

4457. .] — Solicitors Act. 1843 (c. 73), 

s. 32, which enacts that a solr. “ shall & may be ” 
struck off the roll for certain specified offences, 
does not give the ct. a discretion to inflict upon the 
offending solr. any less punishment than that 
of striking him off the roll. — Re Burton Sc Blink- 
horn, [1903] 2 K. B. 300 ; 72 L. J. K. B. 752 ; 
89 L. T. 519 ; sub nom. fie Burton & Bijnkhorn, 
Ex p. Incorporated Law Society, 51 W. R. 
068 ; 19 T. L. R. 581 ; sub nom. Re A Solicitor, 
Re Blinkhorn, Ex p. Same, 47 Sul. Jo. 711, D. C. 

4458. .] — jte A Solicitor, Re Jones, 

Ex p. Same (1903), 47 Sol. Jo. 711, D. C. 

4459. .] — Where a solr. knowingly 

permits an unqualified jierson to use liis name 
contrary to Solicitors Act, 1843 (c. 73), s. 32, the 
ct. has no discretion to inflict a less punishment on 
the solicitor than that of striking him off tlie roll. 
But where on appeal the solr. denies that he in 
fact knew what was being done by the unqualified 
jjerson, the inference to bo drawn from the solr.’s 
conduct to the contrary gives the ct. a discretion, 
as, the proceedings against the solr. being of a 
quasi-criminal character, such a charge cannot 
be held to be established on suspicion or sup- 
position, Sc the ct. in that case lias discretion to 
punish the offence by suspension. — Rc Two 
Solicitors, Ex p. Incorporated Law Society 
(1909), 53 Sol. Jo. 342, C. A. 

4460. What amounts to permission — Object of 
Solicitors Act, 1843 (c. 73).] — The mischief against 
which Solicitors Act, 1843 (c. 73), s. 32, veas 
directed is the practice of acting as an attorney 
or solr. without being duly qualified. The offence 
prohibited by that section is not tlie mere per- 
mitting your name as an attorney or solr. to be 
made use of in an action or suit, “ upon the 
account or for the profit of an unqualified person, 
but doing it in such a manner as “ thereby to 
enable such unqualified person to appear, act or 
practise in any suit at law or in equity.” — Scott 
V. Miller (1859), John. 220 ; 28 L. J. Ch. 584 ; 


PART XIV. SECT. 1. SUB-SECT. 2.— C. (b). m o onn e ai:. 

4445 1. IVhal amounts to acting as agent . \ — Incoiu’okai’ed Law Society v. Veksfeld, [1909] T. S. 309. S. At. 


PART XIV. SECT. 1. SUB-SECT. 2.— C. (d). 

i. Liability of solicitolr to be struck off.] — Re Kawhnos &. Levien, Ex p. Card (1889), 10 N. S. W. L. R. 43; 
N. f. W. N. 107.— AUS. 
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Part XIV. — Discipline and Removal from Roll. 


33 L. T. O. S. 270 ; 5 Jur. N. S. 858 ; 7 W. R. 
470 ; 70 E. R. 404. 

4461. .] — Re Jackson & Wood, No. 4702, 

post, 

4462. •! — The ct. refused to strike an 

attorney off the roll on an affidavit which stated 
that a person who had lately been his clerk «fe who 
lived at a town eight miles distant from the 
residence of the attorney, & carried on business at 
an office, over the door of which was written the 
attorney’s name, but that ho only attended on 
market days, & then transacted all his business 
at an inner, on the ground that it should have been 
shown that such person either participated in the 
profits or carried on business on his own account. — 
Re Gabbutt (1824), 2 Bing. 74 ; 9 Moore, C. P. 
167 ; 130 E. R. 2.33. 

Annoiaiions : — Folld. i?c Kinjf (1834), 1 Ad. & El. 560. 

Reid. Re Palmer (1835), 2 Ad. & El. 686. 

4463. .] — In affidavits filed to support an 

application to strike an attorney off the roll for 
suffering an unprofessional person to carry on 
business for him as his clerk, contrary to 22 Geo. 2, 
c. 40, s. 11, it is not sufficient to state facts from 
whicli the ct. may infer that tlie parties shared 
the profits ; the prosecutors must state their 
bf'lief that such was the case, unless t lie facts are 
such as cannot lead to any other conclusion. The 
mere fact of the attorney liaving employed an 
unprofessional person to carry on business for him 
as hiB clerk, at a place ninety miles distant from 
the attorney’s own residence, is not sufficient 
ground for such an application. — Re King (1834), 
1 Ad. & El. 500 ; 3 Nev. & M. K. B. 710 ; 110 
E. K. 1321. 

4464. .] -~Rc Palmer, No. 4452, ante. 

4465. .] — Re A Solicitor, Re Simmons 

(1880), 21 L. .To. 402, D. G. 

4466. .] — Re A Solicitor, Ex p, Incor- 

P()KATED Law Society, Rc JIatter.sley, Ex p, 
iNConroRATED Law Society (1890), Times, Aug. 7, 
D, 0. 

4467. .] — A solr. purported to act for, & 

subsequently to employ, unqualified persons. He 
allowed them to carry on a business in his name, 
in the course of which they solicited money 
from the friends of prisoners, & obtained permission 
to see prisoners awaiting trial, with offers of legal 
assistance. The solr. exercised no supervision 
over them, but received various sums as his share 
of profits : — Held : the solr. was guilty of pro- 
fessional misconduct. — Re D., Ex p. Law Society 
(1911), 56 Sol. Jo. 93, D. C. 

4468. Who is an unqualified person — Solicitor 
failing to take out certificate.] — Re Hodgson & 
Ross, No. 4763, post. 

Agreements between qualified & unqualified per- 
sons.] — See Part XV., Sect. 4, post. 

(e) Conviction of Crime. 
i. In Getieral. 

4469. In respect of what proceedings — Offence 
not committed qua solicitor.] — Upon an applica- 
tion by the Incorporated Law Society to strike 
the name of a solr. off the roll, it appeared that he 
had been summarily convicted of allowing houses, 
of which he was the landlord, to be used by the 
tenants as brothels : — Held : a solr. may bo 
struck off the roll for an offence which has no 
relation to his character as a solr., the question 
being whether it is such an offence as makes a 
person guilty of it unfit to remain a member of 
the profession. Conviction for a criminal offence 
primd facie makes a solr. unfit to continue on the 
roll ; but the ct. has a discretion, & will inquire 
into the nature of the crime, & will not as a matter 


of course strike him off because lie has been con- 
victed : & the ct. considered that in the present 
case the nature of the offence was such that the 
solr. ought to be struck off the roll . — Re We.are, 
[1893] 2 Q. B. 439 ; 62 L. J. Q. B. 590 ; 68 J. P. 
6 ; sub nom. Re A Solicitor, Ex p. Incorporated 
Law Society, 69 L. T. 522 ; U T. L. R. 595 ; 37 
Sol. Jo. 671, C. A. 

Annotations *— Consd. lie A Solicitor, Ex p. Law Soc. 

(No. 25) (1911), 27 T. L. H. 535. Retd. H. v. Incorporated 

Law Soc., [1895] 2 Q. B. 456. 

4470. Offence not of pecuniary character.]— 

Wliere a solr. has been convicted of a crime which 
is not in itself a pecuniary offence, the ct. will, 
if the crime is of such a character that it is 
expedient for the protection of the public & the 
profession that the solr. should bo struck off the 
roll, order that he be struck off accordingly. 
Therefore, where a solr. had lent large sums of 
money belonging to clients to a third person for 
speculative purposes, & m consecpionce of the 
money having been lost became so depressed that 
he attempted to murder his wife & afterwards 
to commit suicide, & he had been sentenced to 
l>enal servitude, the ct. ordered him to be struck 
off the mil.— 7^c (.’ooper (1898), 67 L. J. Q. B. 
276, i). C. 

4471. Felony.] — An attorney convicted of 

felony was struck off the roll, though he had been 
burnt in the hand & suffered imprisonment pur- 
suant to his sentence, five years before, & no mis- 
conduct imputed to him since. Ho is an unfit 
person to practise as an attorney . — Ex p. Broun- 
SALL (1778), 2 Oowp. 829 ; 98 E. R. 1385. 

Annotations: — Apld. Stophena v. mil (1812), 10 M. & W. 

28 ; Rc Woare, [1893] 2 Q. B. 439. Reid. Re King (1845), 

8 Q. B. 129 ; Re Dillrt (1887), 12 App. Gas. 459, 

Particular offences .] — See Sub-sect. 2, 

C. (c), post. 

4472. When liability arises — On conviction — 
Although reversed on technical grounds.]-;- An 

attorney of this ct. was convicted & received 
judgment on an indictment charging a conspiracy 
to defraud parties of goods, that, in pursuance 
thereof, one conspirator obtained the goods on 
credit, & the attorney seized them by a collusive 
execution whicli he sued out against such con- 
spirator. Judgment was reversed for msufficency 
of the indictment : — Held : a sufficient ground 
for striking him off the roll, thougli no affidavit 
was made that he had committed tiio offence, but 
only that ho had been convicted ; & though he 
deposed that the money produced by the execution 
was justly duo to him from such alleged con- 
spirator, & denied that he had been “ a party or 
privy to such criminal conduct,” as was stated in 
the indictment, or ITiat it contained any offence 
punishable by law ; the affidavit not specifically 
denying the conspiracy, or that the act charged 
was done in pursuance of it . — Re King (1845), 8 
Q. B. 129 ; 1 New Pract. Gas. 331 ; 15 L. J. Q. B. 
2 ; 6 L. T. O. 8. 149 ; 10 Jur. 7 ; 115 E. R. 823. 

Annotations : — Reid. Re Hill (1868), 9 B. & S. 481; Re 

DUlot (1887), 12 App. Gas. 459. 

4473. Discretion of court — Solicitor pre- 

viously suspended for same offence.] — It is not 

an indexible rule that a solr. who has been con- 
victed of felony will as a matter of course bo 
struck off the rolls. Therefore, where a solr., 
having been employed as clerk by a firm of solrs., 
& having embezzled money belonging to them, 
for which he was suspended by the ct. from practice 
for eighteen months, was subsequently convicted, 
on precisely the same facts, of embezzlement, & 
sentenced to imprisonment : — Held : as all the 
facts which were now before the ct. were before 
the ct. when the solr. was suspended, except 
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Solicitors. 


Sect. 1. — Enforcement of discipHve : Suh-acct.2, C. 
(e) i. & a., if) & (g), & J).; sub-sccts. 3, 4 <£* 5. 
2 : Sub ‘Sect. 1 .] 

tbo fact of his subsequent conviction for the 
felony, it would be unfair to punish him again for 
the same offence by striking him off the rolls. — 
Re A Solicitor, * Ex p. Incorporated Law 
Society (1889), 37 W. R. 698 ; 5 T. L. R. 480, C. A. 
Annotation: — EeM. Re Woaro, [1893] 2 Q. B. 439. 

4474. — — Liability dependent on nature 

of offence.] — Re Wears, No. 4469, ante. 

4475. Striking off expedient for 

protection of public & profession.] — Re Cooper, 
No. 4470, ante. 

4476. As to postponement of striking 

off.] — The ct. granted an application by a solr. 
undergoing imprisonment, consequent on a con- 
viction for receiving stolen goods, that he should 
be struck off the rolls until he had been liberated 
& had an opportunity of contesting his C(^n- 
viction. — Re A Solicitor (1891), 7 T. L. R. 420, 
D. 0. 

4477. .1 — Re A Solicitor, Ex p. 

Incorporated Law Soci kty (1890), 40 Sol. .Jo. 389. 

4478. — .] — Re Jkllicoe, Ex p. 

Incorporated Law Society (1898). 43 Sol. Jo. 
192, 1), C. 

4479. .] — Re WA'rrs, Ex p. 

Incorporated Law Society (1899), 43 Sol. Jo. 
192, D. a. 

ii. Particular Offences. 

4480. Obtaining money by threats.] — R. v. 

Southerton (1805), 6 East, 126 ; 102 E. R. 1235. 

Annototvms : — Distd. Kr p, Warren (183.')), 1 Har. & W. 113. 
Apld. Re Weare. [1893] 2 Q. B. 439. Refd. Rc Blako 
(1860), 3 E. & E. 34 ; Re Strong (1885), 53 L. T. 694. 
Mentd. II. v. Criai) (1818), l U. & Aid. 282 ; 11. v. Smith 
(1849), 2 Car. & Kir. 882. 

4481. Conspiracy.] — A conviction of conspiracy 
is not of itself a sufficient ground for striking an 

attorney off the roll . — Re (1832), 1 DowJ. 

174 

Annotation — Distd. Re Kfiig (1845), 6 L. T. O. S. 149. 

4482. .l—Re - - (1813), 2 L. T. O. S. 126. 

4483. .] — Rc King, No. 4472, ante. 

4484. Perjury.] — TJic ct. will not strike an 
attorney off the rolls, on an affidavit all(;ging a 
distinct case of perjury, unless enough appear on 
his own admission to render the interjiosition 

of a jurv unnecessary. — Re (1838), 1 W'lll. 

Woll. & H. 355 ; 3 Nov. & P. K. B. 389. 

4485. .] — Re Garrett, No, 4688, post. 

4486. Obtaining money by false pretences.]— 

(1843), 2 L. T. O. S. 126. 

4487. .]—Re Sill (1852), 20 L. T. O. S. 

72 : 16 J. P. .To. 774. 

4488. .] — Be Pattison (1854), 22 L. T. O. S. 

259. 

4489. .]— 7?^ Elton (1897), 13 T. L. R. 

392, A. ; affg. S. C. sub nom. Re Elton, Ex p. 


Incorporated Law Society (1896), 13 T. L. R. 
135, 1). C. 

4490. .] — Rc .Tellicoe, Ex p. Incorpor- 

ated Law Society (1898), 43 Sol. Jo. 192, D. C. 

4491. .] — Re Watts, Ex p. Incorporated 

Law Society (1899), 43 Sol. Jo. 192, D. C. 

4492. Forgery.] — Re Walker (1844), 3 L. T. 
O. S. 105. 

4493. Embezzlement.]— Rc Richards (1857), 
29 L. T. O, S. 162 ; previous proceedings, 29 
L. T. O. S. 108. 

4494 . — — Where an attorney was convicted 
of embezzlement, & sentenced to seven year's’ 
penal servitude, in July, 1861, an application to 
strike him off the roll was held not to be too late 
in Michaelmas Term, 18()2. The rule for that 
purpose may bo served upon prisoner , — Re 
Thompson (1802), 13 C. B. N. S. 288 ; 7 L. T. 
327; 143 E. R. 115. 

4495. Permitting use of premises as brothel.] — 

Re W'eare, No. 4469, ante. 

4496. Unnatural offences.l — The difficulty is 
that there are cases unconnected witli fraud, but 
so disgraceful in their nature, e.g. if a solr. were 
convicted of an unnatural offence, that the ct. 
would undoubtedly interfere. I'liat is true, but 
this is not such a case (Wills, J .). — Re A Soi.i- 
CiTOR (1893), as rejiortod in 37 Sol. Jo. 405, D. G. ; 
subsequent proceedings, sub nom. Re Weare, [1893] 
2 Q. B. 439, O. A. 

Annotations: — Mentd. Tl. v. Incorporated Law Soc., [1895] 

2 Q. B. 456 ; Rc A Solicitor, Ex p. Law Soo. (No. 25) 

(1911), 27 T. L. II. 535. 

4497. Attempt to murder.] — Re Cooper, No. 
4470, ante. 

4498. Attempt to commit suicide.] — Re Cooper, 
No. 4470, ante. 

if) Professional Misconduct. 

4499. General rule.] — Whore a solr. is guilty of 
malpractices, he may be degraded by applying 
to strike him out of the Roll of solrs. — Anon. 
(1741), 2 Atk. 173 ; 26 E. R, 508. 

What amounts to.] — See Sect. 2, post. 

[g) Corrupt Practices at Elections. 

See Corrupt & Illegal Practices Prevention Act, 
188.3 (c. 51), s. 38 (7) ; Municipal Elections, Cor- 
rupt ^ Illegal Practices Act, 1884 (c. 70), s. 23. 

What are corrupt practices.] — See Elections, 
Vol. XX., pp. 71-103. 

D. Procedure. 

See Sect. 3, post. 


Sub-sect. 3. — Payment op Costs in lieu 
of Striking Off. 

See, now. Solicitors Act, 1910 (c. 50), s. 5. 

4500. When ordered.] — An attorney who had 
taken out his certificate for the current year, but 


PART XIV. SECT. 1, SUB-SECT. 2.— 
C. (e) i. 

4474 i. When liability arises — Dis- 
rrelion of court — Liability depcrulcnt on 
nature of nffenee.]—Re Cranoi ChaRAN 
Miller, Glkajjer (1920), 24 G. W. N. 
755.— IND. 

447411. - -.]— The mere 

fact, that ati attorney haa been con- 
victed of a crime is not In ItsoK onn- 
clnaive that his name will be removed 
from the mil of praetitionere. The ct. 
inuHt conaldcr wiiether taking the 
nature & circnmatanccB of the crime 
into consideration the attorney con- 
cerned is a fit & proper jicrHon to be 
an offlctT of the ct. — Incorporated 

[1918] 


h. -.] — Two attorneys having 
been convicted of rriincH, atruck oil 
tho rolls at the instance of the Law 
.Society. — Anon. (1831), Glaacock, 55. 

— IR. 

PART XIV. SECT. 1, SUB-SECT. 2.— 
C. (e)ii. 

44921. Forgery.]- An attorney con- 
victed of foi-geiw will be struck off the 
roll, & tho ct will net upon the verdict, 
if satisfied of its correctness. — Anon. 
(1834), Hayes & Jo. 583.— IR. 

4402 ii. .l—iteSMYTHiES (1871), 

Mac. 702. — N.Z, 

4493 i. EmJiczslemcni .] — Socikty ok 
Solicitors in the Supreme CointTS 
OF Scotland v. Pennell, [1927] S. C. 
280.— SCOT. 


PART XIV. SECT. 1, SUB-SECT. 3. 

45001. When ordered.] — Re Litch- 
field (1916), 10 S. R. N. S, W, 1 ; 33 
N. S. W. W. N. 6.— AUS. 

450011. ,] — Re An Attorney 

(1873), 34 LI. G. R. 246.— CAN. 

4500 ill. Knowles (1894) 

16 P. R. 408.— CAN. 

45001V. .]— Rc R. (1893), 12 

N. Z. L. R. 26.— N.Z. 

4600 V. — Incorporated Law 

Society v. Van Niekerk (1908), 25 
S. G. 809.— S. AF. 

4600 vi. .] — Where an attorney 

hod, in giving evidence, admitted 
receiving payment from deft, while 
acting for pltf., the ct., in view 
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had neglected to do so for two years preceding, 
sued by attacliment of privilege without being 
re-admitted. Rule to strike him off the rolls was 
discharged, on payment of costs to deft. — Cooke 
V. Leggatt (1825), 3 L. J. O. 8. K. B. 134. 

4601. •] — Oji a reference to the protho- 

notary of a rule for striking an attorney off the 
roll, on a charge of having hired sham bail in error, 
the officer reported that the attorney did not 
actually hire the bail, but was aware that they 
were hired. The ct. discharged the rule on the 
terms of the attorney paying all the costs of & 
occasioned by the proceedings. — Dicas v. Warne 
(1834), 4 Moo. «fc 8. 470 ; avhaequent proceedings 
(1835), 1 Scott, 537. 

4502. .] — Clementsok v. Amos (1848), 10 

L. T. O. S. 429. 

4603. .] — Re Solicitor (1883), 27 Sol. Jo. 

683, D. C. 

Annotation : — Bold. Sadd v. Griffin, [1908] 2 K. B. 510. 

4604. .] — Re A Solicitor (1891), 8 T. L. R. 

75 36 Sol. Jo. 80, D. C. 

4505. .| — Re A Solicitor, Ex p. Incor- 

porated Law Society (1897), 41 Sol. Jo. 726. 

4506. .] — Re A Solicitor, Ex p. Incor- 

porated Law Society (1898), 42 Sol. .To. 397. 

4507. .] — Re A Soijcitor (1902), 46 Sol. Jo. 

531. 

4508. .] — Re A Solicitor, Ex p. Incor- 

porated Law Society (1905). 50 Sol. Jo. 45. 

4509. .] — A client agreed with a solr. to 

conduct legal pro(;c‘odings on his behalf for the 
lump smn of £70. On Nov. 12, 1907, counsel 
was instructed to appear in the matter, A lus })iicf 
was marked three guineas & one guinea. 'JJie 
client paid the solr. £50 on Apr. 19, 1907, & the 
remaining £20 on Nov. 15, 1907. The barrister's 
clerk applied on a number of occasions for tin* 
payment of the fees marked on the brief, but on 
May 1, 1910, the fees had not been paid. The 
matt-er having been brought before the Law 
Society by the Bar Council, the solr. on May 25, 
1910, paid the fees in full, stating in a letter by 
the solr. to the Bar Council that lie had distin- 
guished the case from one in Avhich a payment had 
been received from a client on account of coun.sel’s 
fees, or where the fees had been set out in a bill of 
costs, & tlie bill paid, & also pleading povei-ty. 
It aj)peared that the matter in respect of which 
the lump sum had been juiid was an action in the 
High ( 't., in which the client was a party : — Held : 
the solr. had committed professional misconduct 
within Solicitors’ Act, 1888 (c. 65), & the order 
was made that tho solr. should pay the costs of 
the inquiry before the Law Society, & of the 
application to the ct .- — Re A Soijittor, Ex p. 
Law Society (1910), 55 Sol. Jo. 49. 

4510. .] — The Law Society found that 

resp. by his interest in «fc connection with a debt 
collecting assocn. had been guilty of professional 
misconduct : — Held : tliis finding was right, but 
as respt., on becoming aware that his connection 
with the assocn. was unprofessional, at once 
severed his connection with it, it was sufficient to 
order him to pay the costs of the proceedings. — 
Re A Solicitor, Ex p. Law Society^ (1913), 29 
T. L. R. 364. 


Sub-sect. 4. — Suspension. 

See, now. Solicitors Act, 1919 (c. 66), s. 5. 

4511. Discretionary power of court.] — RcBr.AKE, 
No. 4519, post. 

4512. ~.y—Re Carlyle (1891), 36 Sol. Jo. 

14. 

Solicitor acting as agent for unqualified 

person.] — See Part XV., Sect. 6, post. 

Solicitor permitting use of name by un- 
qualified person.] — See Part XV., Sect. 5, post. 

4513. Option as to date of suspension — Effect of 
exercise of option.] — Re A Solicitor (1898), 42 
Sol. Jo. 718. 

Grounds for.] — See Sect.. 2, post. 

Procedure.] — See Sect. .'1, post. 


Sub-sect. 5. — Other Methods op Enforcement. 

4514. Restraint of renewal of certificate — With- 
out leave.] — Prom the evidence given by a solr. in 
an action in tlio Ot. of the County Palatine of 
Lancaster he appeared to have been guilty of 
gross misconduct in his character of solr, as to 
one of the iritges. to whicli the action related. 
Pltfs. in the action having appealed, the conduct 
of the solr. came under the consideration of the 
Ct . of Appeal, who directed the official solr. to take 
proceedings. The official solr. accordingly moved 
in the Ct. of Appeal for an order calling on the solr. 
to explain his conduct or that he might be struck 
off the roll. The solr. had not taken out his 
cortilicate for several years &> did not take any 
notice of the application. The ct., under tho 
special circumstances of the case, did not tliink 
fit to strike him off the roll or suspend him, but 
made an order restraining him from apiilying to 
renew his ccrlifirate without the leave of t.he ct. — 
Re Whitehead (1885), 28 Ch. 1). 611 ; 64 I;. J. Ch. 
796 ; .52 L. T. 103 ; 33 W. R. 001, C. A. 


Sect. 2.— WHAT AMOUNTS TO PROFESSIONAL 
MISCONDUCT. 

Sub-sect. 1. — In General. 

4515. Standard of conduct required from solici- 
tors — Standard of solicitors of good repute & com- 
petency.] — If it is shown that a solr., in the pursuit 
of his profession, has done something with regard 
to it which would be reasonably regarded as dis- 
graceful or dishonourable by his professional 
bretliren of good repute & competency, the Law 
Society will be justified in finding that he has 
been guilty of misconduct within Solicitors Act, 
1888 (c. 65), s. 13, & the standard of jirofessional 
conduct adopted by the society will be that of 
tho ct. 

I do not think I need attempt Id add anything 
to the definition wliich was given in Allison v. 
General Council of Medical Education dt Registra- 
tion, [1894] 1 Q. B. 750 (Darling, J.). — Re A 
Soijcitor, Ex p. Law Society, [1912] 1 K. B. 
302 ; 81 L. J. K. B. 245 ; 105 L. T. 874 ; 28 
T. L. R. 50 ; suh nom. Re C., Ex p. Law Society, 
56 Sol. Jo. 92, D. V. 

Annotation ; — Apprvd. lie A Solicitor (No. 2) (1921), 93 

L. ,T. K. B. 761. 


of mltlKatlofi: circumstances, merely 
ordered the attorney to pay the costs 
of the aimlioatlon to have his name 
stniok off the roU. — Incorporated 
Law Society v. Coei'zeis (1919), 
O. P. D. 19.— S. AF. 


PART XIV. SECT. 1, SUB-SECT. 4. 
4511 i, Discretionary power of court] 


—Re Drew (1920), 20 S. II. N. S. W. 
463 ; 37 N. S. W. W. N. 160.— AUS. 

4511 ii. .] — Smythies t?. Macas- 

SEY (1883), 1 N. Z. L. 11. C. A. 293.— 

N.Z. 

4611111. H. r. (1884), 2 

N. Z. L. R, a A. 97.— N.Z. 

k. Champerty .] — Incorporated Law 
Society v. Reid (1908), 25 S. C. 


612.— S. AF. 

PART XIV. SECT. 2, SUB-SECT. 1. 

4616 i. Standard of conduct refpiired 
from solicitors — Standard of solicitors 
of good repute &■ compnency.] — Re 

R . Re A , [1927] S. A. S. R. 

5S.—AV8. 

4616 11. .]~Re Beard, 

[1918] N. Z. L. R. 202.— N.Z. 
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Sect, 2. — What amounts to professional misconduct: 

Sub-sects. 1 & 2, A, & .6.] 

4616. Whether misconduct must be In relation 
to professional business.] — verdict having been 
obtained against an attorney in an action for 
pubikhing a libel of a very aggravated natiu'e, but 
m whicli the jury only gave l.s. damages, the ct. 
refused to strike him oil the roll on the more 
ground of the imblication of tlie libel. Semhle : 
the ct. will not strike an attorney off the roU* 
unless for some misconduct in his business of 
attorney, or when criminal proceedings have been 

taken against him.— p. (1833), 2 Dowl. 

110 ; sub nom. Re Dicab, 2 L. J. Ex. 267. 

4617. •] The ct. will not entertain a 
motion to strike an attorney off the rolls, on the 
application of a painty who has been his client, on 
the suggestion of gambling frauds committed 
since the termination of the business which the 
attorney conducted for him ; there being also 
proceedings pending in eipiity in respect of the 

same frauds.— (1843), 12 L. J. Q. B. 331 ; 

sub nom. Re Cook, Rx p. Stratford, 1 L. T. O. S. 
311 ; 7 Jur. 512. 


Re Strong (1885), 5.^ L. T. 694. Could. Re A Solicitor 

(1890), 25 Q. B. D. 17. 

4520. .] — A solr. is amenable to the sum- 

mary jurisdiction of this ct. although the mis- 
conduct of which he has been guilty did not arise 
in a matter strictly between solr. & client, but in 
a loan transaction, if the circumstances are such 
as to afford a fair presumption that, but for his 
character of solr., the matter complained of would 
not have been entered into . — Re Strong (1886), 
53 L. T. 694 ; 50 J. P. 148 ; subsequent proceedings^ 
31 Oh. D. 273, C. A. 

4521. Misconduct sufficient to constitute bar 

to admission.] — Misconduct which would form an 
absolute or temporary bar to the admission of 
appet. to practise as an attorney, is a sufficient 
ground for the exercise, after admission, by the 
ct. of its summary jurisdiction in striking him off 
the rolls or suspending him for a time. 

II., an admitted attorney, being engaged in the 
employ of a firm of attorneys as managing clerk, 
embezzled tw'o sums of money, one amounting to 
£85, & the other to about £8, having received the 
former from a client of the firm for the settlement 


4518. .] — An att-omey cannot ho called upon 

to answer an affidavit,, the effect of wliich is to 
charge him with fraud or conspiracy in matters 
in which he has been engaged wholly unconnected 
with his busine.ss as an attorney. For such mis- 
conduct he should be indicted. — Re (1855) 

24 L. T. O. S. 237 ; 3 W. li. 181 (b). 

4519. — 3'he summary jurisdiction of the 

ct. over its attorneys is not limited to cases in 
which they have been guilty of misconduct such 
as amounts to an indictable offence, or arises in the 
ordinary course of their professional practice ; 
but extends to all cases of gross misconduct, on 
their part, in any matter in which they may, 
from its nature, fairly be presumed to have been 
employed in consequence of their professional 
character. B. lent money to an attorney, w hom he 
had previously known & emi)loyed as such, on the 
security of the attoi'iiev’s piDUiissory nolo for the 
amount, of the deposit by the attoi-ney of a deed 
of assignment t,o him of a mtge. on an estate in 
Ireland, by whicli a greater amount than B.’s 
loan was secured to the attorney. The estate 
getting into the Irish Incumbered Estates (!t., 
the attorney borrowed the deed of B. for the 
purpo.se, as he alleged to B., of supporting his 
claim in that ct., but in reality in order to obtain 
from that ct, payment of the 'amount seeured to 
him by the deed. Having, by^ production c)f the 
deed to the ct., established his right to that pay- 
ment, ho returned the deed to B., & afterwards 
received out of ct. the whole of the amount which 
he claimed. He never informed B. of this, but 
appropriated the whole amount to his own pur- 
poses, & continued for several years afterwards 
to pay B. interest on his loan. He then became 
insolvent, A B. in consequence lost the whole of 
the money advanced by him. Upon these facts 
the ct., holding tha,t the attorney had been guilty 
of gross mi.sconduct, suspended him from prac- 
tising for two years.— IiV Bdakk (1860), 3 E. & E. 

? 2 L, T, 429 ; 6 Jur. N. H. 

1242 ; 121 E. R. 357. 

Anrwtations :~Avld. Re Hill (1868), L. I{. 3 Q. I). 543; 


of a purchase, & the latter for costs in a county ct. 
action. The embezzlement was not discovered 
until upwards of three years after it had been 
committed. On the -fraud being discovered, H. 
confessed the facts & repaid the money. On 
motion t-o strike H. off the roll of attorneys : — 
Held ; it was not necessary, in order t o render 
him answerable to the summary jurisdiction of 
the ct., tliat the misconduct of which he had been 
guilty should be misconduct in his character of 
atlnmey.— H itl (1808), h. K. 3 Q. B. 543 ; 9 
B. & S. 481 ; 37 L. J. Q. B. 295'; 18 L. T. 564 ; 
16 W, R. 1061. 

Amiotaiions ; — Consd. Rr A Solicitor, Ex p. Incorporated 
Jiaw Soc. (1889), 61 L. T. 812 ; lie A Solicitor (1890), 25 
g. B. D. 17. Apld. Re Woare, [189.3] 2 Q. B. 439. Reid. 
He Incorporatcu Law Soc & Four Si>licitorB (1891), 7 
T. L. 11. 672 : Rc A Solicitor, Ex p. Law Soc. (No. 25) 
(lull), 27 T, L. IL 535. 

4522. Misconduct must be since admission.] — 

The ct. refused to strike an attorney off the rolls 
on the ground that he had not served a regular 
clerkship, & had misconducted himself previously 
to admis.sion. — Re Paok (1823), I Bing, 160; 7 
Moore, (k P. 572 ; 1 L. J. O. S. 0. P. 45 ; 130 
E. R. 65. 

4523. .] —A motion to strike an attorney 

off the roll on the ground of misconduct, & the 
want of regular service, in his clerkship, comes too 
late when the party has been tlu'ce years & a half 
admitted.— AV — — (1831), 2 B. & Ad. 766 ; 109 
E. R. 1.329. 

A7inotaiion3 :—DvBti. Re Swan (1846), 1.5 L. J. Q. B, 402 ; 
Rc Thompson (1862), 13 C. B. N. .S. 288. 

4524. Solicitor no longer In practice.] — 

The ct. struck the name of a solr. off the rolls upon 
the gi’ound that he had carried on t he business of 
a bookmaker since 1902, & that ho distributed 
circulars in connection therewith, wliich, in the 
opinion of the ct., might get into the hands of 
minors & married women, the solr. having ceased 
to practise as a solr. since 1898, A not having since 
that time taken out a certificate . — Rc A Solicitor, 
Ex p. Law Society (1905), 93 L. T. 838 ; 22 
T. L. li, 127 ; 50 Sol. Jo. 113. 


4616 I, Whether misconduct must he 
tn relation to professional business .) — 

1 o. 

Zoo,— V/AN. 

„„4616 il, .]~7ec Beatty (1919), 
29 Man. L. R. 388.— CAN. ^ 

4516111. Pleader (1900), 


I. L. R, 24 Mad. 17.— IND. 

4616 iv. .} — A Second-Grade 

Pleader (1918), I. L. K. 42 Mad. 111. 
—IND. 

4616 V. .] — Re Baillie (1915), 

34 N. Z. L. R. 706.— N.Z. 


4516 vi. Db Villikrs V . 

MoIntyre, [1921] App. D. 425, — S. AF. 

l. Negligence.] — lie Solicitor, 

Re Fitzpatrick, [1924] 1 D. L. R. 
981 ; 54 O. L. n. 3.— CAN. 

m. — — ,] — Re A Vakil 

(1925), 1. L. R. 49 Mad. 523.— IND. 
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4526. Criminal misconduct — Effect of acquittal.] 

— He Brown (1882), 17 L. Jo. 165, D. C. 


Sub-sect. 2. — In relation to Client. 

A, In Gc7ieral. 

4526. Extent of duty to client .] — Re Cooke 
(1889), 6 T. L. K. 407 ; 33 Sol. Jo. 397, C. A. ; 
revsg. S. C. sub nom. Re A Solicitor, 5 T. L. R. 
335, D. C. 

4527. Attempt to communicate client’s secrets.] — 

Ciiolmondei^y (Marquis) v. Clinton (Lord) 

(1815), 19 Ves. 261 ; Coop. O. 80 ; 34 E. H. 515, 

L. C. 

AnnotatUms : — Consd. Boor v Ward, Ward r. Beer (18‘2l). 
Jao. 7 7. Elxpld. Brlcheno «. Ttinrp (1821), ,Iac. 300, 
Johnson v. Mamott (1833), 2 Cr. & M. 183. Distd. 
Parratt V. Purrutt (1848), 2 De Q. & Sin. 258 : Hutclilnson 
V. Newark (18.50), 3 Do U. & Hm. 727 ; lie Holmob, Jte 
Electric Power Co. (1877), 2.5 W. Ji. 603. Gonsd. Little r. 
KInf?swood Colheiies Co. (1882), 20 Ch. D. 733. Expld. 
Itakusen r. Ellis, Mundny Sc Clarke, [1912] 1 Ch. 831, 
Refd. Tnr.iuand v. Knigrht (1830), 2 M. Sc W. 98 ; GnUlths 
r. Criflltha (1813), 2 Haro, .587 : Pearso v. Pcarse (1846), 

1 Do O. & Sin. 12 ; Manser v. Dix (185.5), 1 K. Sc J. 4.51 ; 
Horsley r. Cox (1869), L. 11. 7 Eq. 464. Mentd. Baylis r. 
Grout (183.5), 2 My. Sc K. 310; Dlotriehsen v. Cahhnrn 
(1810), 1 Coop. tcniiJ. CV)tt. 72 ; Campbell r. A.-G (1867), 

2 Ch. App. 571. 

4528. Cheating client at gaming.] — Re — - , 
No. 4517, ante. 

4529. Acting without authority — Obtaining pay- 
ment out of court.) — A soli*, having?, without 
authority from liis client, given a brief to counsel 
to consent to the pajum'nt of tlu*. client’s money 
out of ct., after cause shown, was ordered to be 
struck off the roll . — Re C!ollins, Wheatley v, 
Bastow (1855), 7 De O. M. & (1. 558 ; 21 L. J. Ch. 
732 ; 20 L. T. O. S. 25 ; 44 E. R. 218 ; tnib nom. 
Wheatley v. Ba.stow, ('oijjns’s Case, 3 Eq. Rep. 
865 ; 1 ,Tur. N. S. 1125, L.JJ. 

4530. Failure to make proper inquiries.! — Re A 
Solicitor (1891), 8 T. In R. 75 ; 36 Sol. Jo. SO, 
i). C. 

4531. Acting for both parties in purchase.] — 

The ct. held on the facts that no charge of ju-o- 
fessional iniscondnct such as to warrant the ct. in 
exercising its punitive 3 urisdiction had been made 


out . — Re Incorporated Law Society & Four 
Solicitors (1891), 7 T. L. R. 072, D. C. 

Annolalion : — Refd. lie A Solicitor, Exp. Law Soc. (No. 2.5) 
(1911), 27 T, L. R. 535. 

4532. Recommending improper Investments.] — 

Re Crowdy, Ex p. Incorporated Law Society 
(1895), 11 T\ 1j. R. 406 ; sub nom. Re A Solicitor, 
Ex J). Incorporated Law Society, 39 Sol. Jo. 
486, J). C. 

AniMtalion : — Refd. lie Davies (1898), 14 T. L. R. 161. 

4533. Failure to advise client.] — A Solicitor, 
Ex p. Incorporated Law Society (1895), 39 
Sol. Jo. 219, D. C. 

B. Pecuniary Transactions. 

4634. Taking client’s money.] — F awne’s Case 
{circa 1632), llet. 29 ; 124 E. R. 317. 

4535. Fraud — Effect of repayment.] — 

Where an attorney has fraudulently obtained «fc 
withlndd Ids client’s money, the repayment of the 
money is not a purgation of the offence . — Re H. 
(1875), 31 L. T. 730 ; sub nom. Re Holmes, 19 
Sol. Jo. 218. 

4536. Refusal to refund money — Pursuant to 
allocatur.] —A n ON. (1821), cited in 10 Jur. at p. 198. 

4537. Misappropriation .] — Re Martin, No. 4418, 
ante. 

4538. .]— Sefton v. Hill (1822), 13 C. B. 

371, n. ; 138 E. R. 1243. 

4539. .}- Re Robins (1859), :}3 L. T. O. S. 90. 

4540. - — - . I — Re Blake, No. 4519, ante. 

4541. .]— Anon. (1890), 88 L. T. 

J). C. 

4542. .]—Re Hopper (1890), 34 

568, C. A. 

4543. .1 — Re Chambehlaine (1891), 36 Sol. 

.To. 15, i). C. ' 

4544. — By solicitor’s clerk— Negligence of 
solicitor .] — Re A Solicitor, Ex p. Ini orporated 
L.\ w Society (No. 1) (1893), 38 Sol. Jo. 28, D. C. 

4545. .1 — Re Butler, Ex p. Incorporated 

IjAW Society (1898), 42 Sol. Jo. 416, 1). C. 

Failure to pay counsel’s fees .] — See Nos. 

4610 461C, post. 

Breach of trust.] — SVe Sub-sect. 3, post. 

4546. Retaining client’s money.] — The mere non- 


4525 1 Cri n/ inal mntcemdurt — Effect of 
arquihai.] —S tate ATroKNEV r. L. 
(1895), 2 O, R. 214.— S. AF. 

n , [1918] S. A. 

L. R. 100.— AUS. 

o. Action settled — Attorneu de~ 
fouling motion to set aside .] — 5Iokvn e. 
Galloheu (1818), 1 All. 24.— CAN. 

p. 'breeding unth opposite party — In 
aJisenee of solicitor.] — Bank oii' 
Montuevl 1’. Wilson (1807), 2 C'h. 
Ch. 117.— CAN. 

q. Using mime of clerk — As iwmin-al 
pluintiff,] — Dickson v. McMahon 
(1809), It C. P. 521.— CAN. 

r. Couidg court judge — • Acting as 
attorney for pro/?(.]— A llen v. Jauvts 
(1871), 32 U. C. R. 56.— CAN. 

t Persuading clunt to leave other 
.'solicitor.] — As an absolute proposition, 
il cannot ho questioned that a solr. 
ought not to detach a cileot from 
anotUor solr. during the period of his 
retainer. — lie An Attounkv (192.5), 
I. L. R. 62 Calo. 795.— IND. 

PART XIV. SECT. 2, SUB-SECT. 2.— A. 

4626 i. E.xient of duty to client.] — lie 
Moseley (1925), 25 S. R. N. S, W. 174 ; 
42 N. S. W. W. N. 44.— AUS. 

4526 ii . . ] — T he important con - 

slderation Is the solr.’s fitness. The 
duties of a solr. are such that he must 
nocessarlly bo entrusted with his client’s 
property ec secrets. The ot.’s concern, 
therefore, must be to see that he is a 

J. — VOL. XLTf. 


j)erhon of such character that the con- 
lld('nco which must be reposed in him 
will not likelv bo hotrav'ed. — He Knox 
(1911), 29 W. L. R. 1 ; 20 1). L, R. 
516 , 7 Alta. L. R. 109. — CAN. 

4527 i. Attempt to ennimunieole client's 
.‘lerreis.] — D.VAIooAlt Venkatehh v. 
Rhavvm.siiivkar Mvnoesh (1902), 
J 1. U. 26 Bom. 423.— IND. 

4527 u .] — Robinson v. Van 

Hulsi'evn, Fkltham Sc Ford, [1925] 
App. D. 12.— S. AF. 

a. Acting wUhont author it y.] — 

Sajmole V. McLauohlin (1897), 17 

P. R. 190. —CAN, 

PART XIV. SECT. 2, SUB-SECT. 2.— B. 

4546 1 Retaining client’s money ] — 
lie Fletcuer (1881), 28 Gr, 113.— CAN. 

4546 il. .] — An attorney will not 

be struck oiT the rolls for non-payment 
of money merely.— /vV J. B. (1889), 
6 Man. L. R. 19. — CAN. 

4646 ill. .]— 7vV Fokues (No. 3) 

(1897), 2 Terr. L. R. 447.— CAN. 

4546 iv. .]— A’c Rlakk (1898), 6 

B. C. R, 276.— CAN. 

4646 V. .]— ToniN v. Gannon 

(1901), 31 N, S. R. 9.— CAN. 

4546 VI. - — -.] — Harris (1910), 7 
Alta. L. R. 287 ; 13 W. L. R. 131.— 
CAN. 

4546 vii. — — .] — A solr. who is sus- 
peudetl for a certain period of time for 
not accounting for & paying over money 


hold for a client eannot merely by settle- 
ment with said client gam complete 
absolution from the term of Buspension. 
— lie A Solicitor (1914), 29 w. L. K. 
392 , 7 W. W. R. 87.— CAN. 

4646 viii. .] — The disciplinary 

sects, of Legal Profoseion Act, Sask , 
were not merely passed for the purpose 
enforcing payment over by solrs., of 
money collected by them for their 
clionts, but that In every case the con- 
duct of the Rolr. In the premises is a 
proper subject for the consideration of 
tho ct. — Re A Solicitor (Sask.) (1915), 
32 W. L. R. 00 ; 23 D. L. R, 887.— CAN. 

4546 ix. .]— A solr. is not guilty 

of xmprofcssional conduct, or miscon- 
duct as a barrister, solr. or attorney of 
tho ct. In retaming moneys placed in bis 
hands by a person to whom, through 
mental & physical incapacity a curator 
was subsequently appointed, the Boh. 
having guarautood to a doctor & land- 
lady t he payment of sums of money for 
care of the mentally afllloted persons. — 
lie Law Society Act & Huooard 
(Man.), [1917] 2 W. W. R. 91 ; 36 
D. L. R. 239.— CAN. 

4548 X. .] — lie Puhna Chandra 

Durr (1904), I. L. R. 31 Calc. 44.— 
IND. 

4546 xi. — ~,]~Re M. (1878), 1 L. R. 
Ir. 188.— IR. 

4546 xii. — — .] — Inporpokated 

Law Society v, Sime, [1913) T. P. D. 
105.— S. AF. 


D D 
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Sect. 2 . — What amounts to professional misconduct: 

Suh-sect. 2, B. ; svJb-sects. 3, 4 5.] 

payment of money by an attorney, pmsuant to 
an order & rule of ct., is no ground for striking 
him off the roll. — Guiutoiid v. Sims (1853), 13 
C. B. 370 ; 138 E. K. 1242. 

4647. Subsequent bankruptcy of solicitor.] 

— The ct. will not strike an attorney off the rolls, 
where he has become bkpt. having moneys of a 
client in his hands which ought to have been paid 
over, unless a clear case of fradulent misappro- 
priation be made out against him . — He Sparks 
(1804), 17 C. B. JSJ. S. 727 ; 144 E. B.. 201. 

4548.- — .y-lie Hutchings (1887), 22 

Notos of Cases, 174. 

-.J -Jle A Solicitor (1884), 10 L. Jo. 

500, D. C. 

4560. — -.]— 7?c Baknes (1887), 4 T. L. U. 20, 
J). C. 

4661. — .] -He Hopper (1800), 34 Sol. Jo. 

608, C. A. 

4562. — -.] — Re A Solicitor, Ex p. Incor- 
porated Law Society (1802), 37 Sol. Jo. 30, I). O. 

4663. .] — Re A Solicitor, Ex p. Incor- 
porated Law Society (No. 2) (1803), 38 Sol. Jo. 
28 L) C. 

4554. .] — Rx A Solicitor (1805), 1 1 T. L. li. 

109 ; 39 Sol. Jo. 202, D. C. 

AnnoitUion: — Refd. He Solicitor, A’j: j). Incorporated Law Hoc, 

(1905), 49 Sol. Jo. 516. 

4656. Borrowing money from client.] — Re Hill, 
Ex p. Incorporated Law Society (1803), 10 
T. L. K. 33, D. C. 

4556. .] — Where a report of the statutory 

committee of the Ineori)orated Jiaw Society found 
that a solr. had been guilty of profe.ssional niLs- 
conduct in accepting large sums of money by w^ay 
of loan from a client who has just attained the age 
of twenty-one, & in keeping no proper account or 
record of the transactions Held : inasmuch as 
the client liad suffered a loss from the fact of tJio 
solr. having combined tlio two characters of pro- 
fessional adviser & borrower, tlic case was one 
calling for punishment, & the solr. b(‘ suspended 
from practice for a jjeriod of tw'o years. — lie A 
Solicitor, Ex p. Incorporated IjAW Society, 
[1804] 1 Q. B. 254 ; 03 L. J. Q. B. 313 ; 70 L. T. 
27 ; 42 W. 11. 237 ; 10 T. L. B. 121 ; 38 Sol. Jo. 
100 ; 10 R. 34. 

4557. Obtaining loan for client — Sharing com- 
mission with moneylender.] — Re Hill, Ex p. 
Incorporated Law Society (1803), 10 T, L. R. 
33, D. C. 

4668. Obtaining money from illiterate client — 
By misrepresentation.] — In a country which is 
only partially civilised it is necessary to induce the 
inhabitants to resort to the cts. for the settlement 
of their disputes rather than to i)ersonal violence ; 
with that object it is essential that tliey sliould be 
brought to feel the greatest respect not only for the 
impartiality & independence of the tribunals, but 
also for the honesty & fairness of those who 
practise before them. 

Applt., an enrolled barrister A solr. of the 
Supreme Ct. of Sierra Leone, obtained by way of 
professional remuneration from a native chief, 
who was entirely illit(‘rato A unfamiliar with legal 
proceedings, the sum of £135 by jirofessionally 
irregular conduct & £50, part of a larger demand, 
by misrepresentation. Ihe (diief Justice, who by 
Ordinance had power, for reasonable cau.se, 
Lmiporarily to suspend any barrisUa* or solr., 
or to order his name to be struck off the roll of the 


ct., ordered applt. ’s name to be struck off ; — Held : 
the order should be affirmed, a mitigation of the 
penalty to a suspension from practice being refused, 
upon the gi'ound that the authority of the Chief 
Justice in the matter should not be interfered 
with, having regard to the considerations above 
stated. — Macauley v. Sierra Leone Supreme 
Court Judges, [1028] A. C. 344 ; 97 L. J. P. C. 
00; 139L. T. 314,P. C. 

4659. Mixing client’s money with own.] — Re 

Solicitor, Ex p. Incorporated Law Society 
(1893), 38 Sol. Jo. 82. 

4660. .\ -Rc Solicitor, Ex p. Incor- 

porated Law Society (1905), 40 Sol. Jo. 610, 
I). C. 

4661. .j — Ue Solicitor. Ex p. Law 

Society (1911), 28 T. L. R. 50, 1). C. 

Misconduct In relation to costs.] — See Sub-sect. 
7, post. 

Sub-sect. 3. — Breach op Trust. 

See. generally. Trusts & Trustees. 

4562. Advising breach of trust — Improper sale 
of trust fund — Fund replaced pursuant to order of 
court.] — On a bill filed by parties interested under 
a will against the sole acting trustee & exor., 
against his solr. under whose advice the trust 
property had been improperly sold out by the 
trustee & applied principally to the solr.’s use, 
praying that the stock might be replaced, the ct. 
at the hearing, after directing certain inquiries, 
ordered that tlie solr. should show cause W’hy, 
having regard to his answer ik, the evidence in the 
cause, his name should not be struck off the roll 
of solrs. of the Ct. of (5Ii. 

A solr. Jiaving advi.sed his client, a person in an 
humble station of life, to commit a breach of trust 
by selling out stock of w'hich the client was a 
trustee & having himself profited by the breach 
of trust, was ordered to be struck off the roll, 
unh'ss he showed good cause to the contrary ; 
but having in obedience to t he decree in the cause 
replaced the stock A paid t/ho costs of the suit 
the ct-., taking into consideration his youth 
& otlior circumstances, abstained from furtlier 
proceedings in the matter, upon his undertaking 
to pay to tlie otluT x>arties the suit their costs, 
charges exjienses.-— Goodwin v. Gosnell (1840), 

2 Coll. 457 ; 7 L. T. O. S. 20, 150 ; 10 Jur. 250 ; 

03 E. R. 813 ; sub norn. Goodwin v. Gohnell, 
Ex p. lliLi,, 10 Jur. 422. 

4663. .] -A., a solr., wLo was the only 

jiei’son Avho acted jirofc'ssionally in the trust, 
induced his co-truster, who was his client, 
improperly to sell out the trust fund, wdiich was 
received by A. & applied to his own use. On the 
application of one of the ecstuis que trust, the 
solr. was struck off tlie Rolls. — Re C'handler 
(1850), 22 Beav. 253 ; 25 L. J. Ch. 390 ; 27 L. T. 
O. S. 01 ; 2 Jur. N. S. 300 ; 62 E. R. 1105. 

4564. Committing breach of trust — Faiiure to 
invest trust fund.] — A revereionary fund was 
assigned to trustees upon the trusts of a settlement 
for a wife, husband, children. One of the 
trustees died, & a solr. was appointed in his place. 
The fund fell into yiossession, & was paid to the 
trustees, who both joined in a receipt. The solr. 
trustee tbd not invest the money according to the 
trusts of the settlement, but lent it upon security, 
which was insufficient, 6c the fund was lost. The 
sob*, trustee was discharged, under the Act for 
the Relief of Insolvent Debtors, & in his schedule 


PART XIV. SECT. 2 , SUB-SECT. 8. 

4564 1. ('oiniiiitlino Jfveach of inist- Fnilvre to invest trust fund.] — Tie liunoKS (1907), 26 N, Z. L. R. 541.- -N.Z. 
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ihe amount of the trust fund was inserted. The 
cestui (jjue trust for life from time to time received 
small interest for the lost money from the solr. 
trustee both before & after the insolvency. She 
filed a bill against both the trustees, & the Master 
of the Rolls made a decree against the solvent 
trustee to replace the fund : — Held : the decree 
was correct, for the discharge under the insolvency 
was a complete discharge from the debt, though 
the co-trustee had liberty to go in under the 
insolvency & pi*ove against the estate of the solr. 
trustee. The ct. ex mero niotu ordered the solr. 
trustee to show cause why he should not be 
struck off the roll. — Thompson v. Pinch (185d), 
8 Do G. M. & G. 560 ; 22 Beav. 316 ; 25 L. .T. Ch. 
681 ; 27 L. T. O. S. 330 ; 44 E. R. 506, L. ,TJ. ; 
subsequent proceedings (1857), 28 L. T. O. S. 270, 
L. JJ. 

Annoiations : — Consd. Bahln r. Iluffhos (1886), 31 Ch. D, 

390, Refd. Jie l^artlngton, Partington v. Allen (1887), 

.'>7 L. T. 654 ; /iV Tui-ner, Darker i>. Ivimey, II897J 1 Ch. 

.536. Mentd. Chllllngworth v. Chambem, [1896J 1 Ch. 

685. 

4565. .] — A solr. who, being one of the 

trustees of a settlement, had been guilty of fraudu- 
lent misapplication of, & misr<‘presentation as to, 
a part of the trust fund, was oi’dered to be struck 
off the rolls upon tlio petition of his co-trustees. 
In such a case, the fact tliat the delinquent was not, 
at the time of committing the fraud in question, 
acting as the solr. of the defrauded cesiuis que irtist 
is immaterial. — He Hai.i,, Doli.ond v. Joiin.son 
(1856), 27 L. T. O. S. 230 ; 2 Jur. N. H. 633 ; 4 
\V, R. 686. 

Amwtation : — Refd. lie A Solicitor (1890), 25 Q. B. D. 17, 

4566. — — Misrepresentation as to trust fund.] - 

7»V Haul, Dollokd v. Johnson, No. 4565, ante. 

4567. Misappropriation of trust fund.]- - 

^hioHNDiKE V. Hunt, Buownic r. Butted (1850), 
as reported in 28 L. J. Gh. 417 ; 32 L. T. O. 8. 
316; 5 Jur. N. 8. 879; sub nom. He Hunt, 
'riioiiNDiKj-; V. Hunt, Brown v. Butter, 33 
L. T. O. 8. 99, L. J J. 

Ainn)taiions : — Refd. Caho r. .T.imcR (1861), 30 B. J. Ch. 749 ; 

Harpham r, Shacklock (1881), 3() W. B. 49, Taylor r. 

Blakclock (1886), 32 Ch. 1). 500: Taylor i. Loudon Sc 

County Bankliip Co., London & Comity Bunking Co. v. 

Nixon, 11901] 2 Cli. 231. Mentd. Tliompaon v. Tomkln.'i 

(1862), 2 Drew. Sc Sm. 8 ; Clontto v. Storey, [1911] 1 (JJi. 

18. 


SuB-siccT. 4 .— Wronofuli.y Instituting 

rROCEEUJNGS. 

4568. Civil proceedings — Collusive action.] — 

Dungey V. Anoove, No. 3894, ante. 

4569. Commenced without authority.] — 

A solr., who had filed a bill for specific perform- 
ance in the name of tlie assignee of a bkpt. 
without having obtained liis eonsent or retainer, 
& who liad also allowed his client to make an 
aifidavit containing a statement which lie knew 
to be false, was sentenced to bo suspeiidi'd for tlio 
.siiace of ten years from practising as an attorney 
or solr . — He Gray, Hx p. Incorporatjsd I.aw 
.Society (1869), 20 L. T. 730. 

4570. Qul tarn actions — For purpose of 

revenge.] — It is no cause for striking an attorney 
off the rolls that he has commenced several qui 
tarn actions for the purpose of revenge . — Ex p. 
Warren (1835), 1 Har. <& W. 113. 

4571. Offer lo compromise.] — Where 

an attorney brings several qui tarn actions, & after 


their commencement makes an offer to deft, to 
compromise them, it is no ground for striking him 
off tlie roll. — S mith v. Gillett (1835), 3 Dowl. 
364. 

Annf>lution : — Apld. Varloy v. Ellis, lie An Attorney (1870) , 
23L. T. 18. 

4572. Action In name of third party — 

For purpose of avoiding liability for costs.] — Upon 
a rule calling upon an attorney to answer mat ters 
alli'ged in affidavits, it appeared that he had 
brought four actions against a newspaper for 

} >enalties under 25 Geo. 2, c. 36, in the names of 
lis clerk, & a relation of his clerk as pltfs., persons 
without any means of paying costs ; & it was 

stated tliat the actions were for his benefit, & that 
he made these peojilo pltfs. in order that he might 
avoid liability for deft.’s costs in case the actions 
should be unsuccessful. In answer the attorney 
& the two pltfs. made a joint allldavit asserting 
that the actions were not for the attorney’s benefit, 
& that he was acting bond fide as atXoruey for 
pltfs. : — Held : although the case stated against 
the attorney if established would have justified 
the intei’ference of the ct., yet the rule ought 
not to bo made absolute upon the statements 
sworn to on the attorney’s behalf. — Vari.ey v. 
Ellis, Be An Attorney (1870), 23 L. T. 18. 

4573. Criminal proceedings —Commenced with- 
out authority.] — Re Davies (1853), Bail Ct, Cas. 
207 ; 22 I.. T. O. S. 92 ; 17 J. P. 793 ; sub nom. 
He , 2 W. R. 58. 

4574. For purpose of extorting money.] — 

Re A Solicitor & Re Solicitors Act (1892), 27 
h. Jo. 121. 


Sub-sect. 5. — Defeating Course of 
Justice. 

4575. Wilfully misleading court — Plea of pending 
action — Action discontinued.] — If an attorney dis- 
continue an action after having pleaded it as 
depending, or assign infancy for error when the 
party is adult. In* shall bo struck off the roll. — 
A.ston’s Case (1676), 1 Mod. Rep. 41 ; 86 E. R. 
716. 

4576. Plea of infancy — Party adult.] — 

Aston’s Case, No. 4575, anie. 

4577. False representation that injunction 

granted.] — Solr., falsely representing, that an 
injunction was granted, liable to damages, an 
indictment, & to be struck off the roll. — Kimpton 
V. Eve (1813), 2 Ves. & B. 349 ; 35 E. R. 352, L. C. 

4578. False affidavit as to existence of 

next of kin.] — Ridsdale v. Lautour (1851), 17 
L. T. O, S. 77. 

4579. Permitting client to make false 

affidavit.] — Re Gray, Ex p. Incorporated Law 
Society, No. 4569, a.nte. 

4580. .}~Re Davies (1898), 14 T. L. R. 

332, C. A. 

4581. Failure to inform court of true date 

of deed.] — Where the ct. having rightly acquitted 
a barrister ifc solr. of fraudulent intent in having 
antedated a mtgo. deed which he had drawn for 
the mtgor., & in having inserted in it the sum of 
£250 for £150, nevertheless removed his name 
fi-om the roll for having put the mtge. in evidence 
on behalf of the mtgec. in an interpleader suit 
without informing the ct. that the date was 
false : — Held : the second charge fell with the 


PART XIV. SECT. 2, SUB-SECT. 4. 

b. Civil proceedings — Duty to make 
inquiries as to genuineness of action.] 
— SOOIETST OF SOUOrrOKS BEFOBK 
Supreme OouuTS v. Oppioeb, FAoui.Tr 


OK Procurators ok Glasgow v. 
(J893), 20 H. (Ct. of Bess.) 1106; 30 
Mo. L. K. 926 ; 1 S. L. T. 152.~SCOT. 

0 . .] — SociKTr ok WurrERS 

TO H.M. SlONKT V. Mackersy, [1924] 
S. C. 776.— SCOT. 


PART XIV. SECT. 2, SUB-SECT. 6. 

4579 1. Wilfully misleading court — 
Permitting clitnt to make false affidavit.] 
—Re Thorn (1918), 18 S. K. N. S. W. 
70.— A US. 


D D 2 



404 Solicitors. 


Sect. 2 . — Whal amounts to professional misconduct: 
Suh-sccts. 5, 6, 7, 8 cfc 9.] 

first, there being no evidence that applt. had any 
reason to believe that the intgee. had not, as he 
stated in evidence, advanced the consideration 
mentioned in the deed at or before the date it 
bore ; & it also appearing that it was immaterial 
to the question at issue on the interpleader whether 
the deed was antedated or not . — Ex p. Renner, 
L1897] A. C. 218 ; 60 L. J. T. C. 49, P. C. 

A7iJwiahon Retd, lie lies (1922), 66 Sol. Jo. 297. 

4682. ife Cooke (1889), 6 T. L. R. 407 ; 

33 Sol. Jo. 397, C. A. ; revsg. S. C. sub nom. Re 
A Solicitor, 5 T. L. R. 335, D. C. 

4583. Obtaining release of prisoner by bribe.] — 
An attorney fined £600 & imprisoned for taking 
£200 of one charged with forgery to let him out 
of the custody of a tipstaff. — 11. v. Vaughan 
( 1743), 1 Wils. 22 ; 95 E. R. 470. 

4584. Keeping witness out of the way.] — 
Stephens v. Hiia., No. 4420, ante. 

4585. Attempted subornation of perjury.] — ^An 
attorney ordered to be struck off the rolls for con- 
duct in the nature of subornation of perjury in 
tampering with a witness.- — Ite Macey, Wood v. 
PORTARLINGTON (Lord) (1847), 9 L. T. O. S. 245. 

47inotatw)i : — Refd. lie tVood, Ex p. Haudall (1848), 11 
L. T. U. K 247. 

4586. .}—Re Macey (1847), 10 L. T. O. S. 

202 . 

Annotaiwii .- Refd. Ex p. Gray (1847), 10 L. T. 0. S. 191. 

4587. Assisting criminal to escape from country.] 
Vallance (1889), 24 L. Jo. 638, D. C. 


Medina (1862), 10 W. R. 627 ; subsequent pro- 
ccedings, 6 L. T. 630. 

Annotation: — Refd. Rc An Attorney (1863), 7 L. T. 716. 

4595. Misstatement of consideration in deed.] — 
By an Order of the High Ct. of Judicature in 
Bengal an attorney & proctor of that ct. was struck 
off the rolls for inserting in a deed of conveyance 
a false recital as to the consideration money, 
knowing the same to bo false, & for attesting the 
execution of the deed, & signing his name as a 
witness to the receipt of the consideration money, 
knowing that no such consideration had passed, 
or was intended to pass. Such order, on appeal, 
discharged, the Judicial Committee being of 
opinion, that although the preparation of such a 
deed, & the knowledge of such facts, would be 
circumstances of gi’eat weight against an attorney 
cognisant of them in the event of .such a deed, 
upon or soon after its execution, being used as 
an instrument of fraud, yet, as the circumstances 
of its preparation were cajialile of being explained, 
& no fraudulent use of the instrument had been 
made or attempted, no fraudulent motive alleged, 
& no injury du'ectly or indirectly occasioned by 
it, the misstatement upon the face of such a deed 
could not be consideivd sufficient in itself to war- 
rant the strikng an att-orney off the Rolls of the 
Ct.— Re Stew^art (1868), L. R. 2 P. C. 88 ; 5 
Moo. P. C. C. N. S. 187 ; 37 L. J. P. 0. 25 ; 16 
W. R. 1000 ; 16 E. R. 486, P. C. 

4596. Misdescription in writ.] — Uc A Solicitor, 
Karpeles V. PRIED1.ANDEH (1889), 53 J. P. 264 ; 
6 T. L. K. 339, D. C. 


Suii-.SECT. 6. — As TO Docltments. 

4588. Falsification — Writ.] — If an attorney 
falsify or forge a writ he shall be struck off the roll 
A; fined. — Osbaston’s Case (1588), cited in Cro. 
Car. at p. 71 ; 79 E. R. 665. 

4589. — Deed.]— Re Parry (1895), Times, 
Fob. 15, C. A. 

4590. Evasion of stamp duty.]— A 

solr. in Trinidad altered, some fifteen years ago, 
the date of a deed, after its execution with tlie 
alleged intention of evading the payment of 1.5j?, 
stamp duty. He was struck off the Rolls by tlu; 
Supreme Ct. of Trinidad ; — Held : ai>plt. hiid not 
received harder measure than ho deserved. — Rc 
iLEs (1922), 66 Sol. Jo. 297, P. C. 

4591. Forgery— Writ.] — Osbaston’s Case, No. 
4588, ante. 

4592. Demurrer.] — Smith v. Matiiam 

(1824), 4 How^ & Ry. K. B. 738. 

4593. Suppression — Assisting client to suppress.] 
—Jie Davies (1898), 14 T. L. R. 332, C. A. 

4594. Improper indorsement of summons.] — It 
is higldy irregular A improper for attorneys to 
indorse a siunmons as if it has been attended before 
the judge, when in fact it has not, A there has been 
only a consent to an order. An attorney, who had 
served what pui’ported to be a cojiy of an order, 
wliich he had not had drawn up, though he had 
obtained consent for a similar order on somewhat 
different terms, was suspended from practice in 
this ct. for three years, A fined £100. — Re De 


Sub-sect. 7. — As to Costs. 

4597. False affidavit of increase.] —The ct. will 
cause an attorney t-o be struck off the rolls for using 
an affidavit on taxation of costs, false to his own 
knowledge, (hat certain payments had been made 
to witnesses which had not been made in fact, 
for the pur pose of obtaining an excessive allowance 
of costs. — Harcoukt V. Dickson (1849), 14 L. T. 
O. S. 310 ; 15 J. P. 611. 

4598. ,J — Jie. Flewker, Poavelt. v. Shaw 

(1851), 17 Q. B. 572, n. ; 117 E. R. 1400. 

An?7v/afinn :—Retd. Duo d. Meuco i’, Hadloy (18 j1), 17 

Q. B. 071. 

4599. — — -Re Vaughan (1855), 21 L. T. 
O. S. 256. 

4600. — — .J- -Re An Attorney (1857), 21 J. P. 
Jo. 69. 

4601. — .] — A line of £100 A suspension from 
practice for three years imposed upon an attorney 
of this ct. for having made a false affidavit of 
increase in the taxation of a bill of costs. — Re 
Mant (1861), 5 L. T. 254. 

Annotation • — Reid. Re Au AUoriioy (186.3), 7 L. T. 716. 

4602. Excessive charges.] — A bill of costs of an 
attorney was reduced, on taxation, from £i,100 
to £370, A £374, part of the bill, sworn to have been 
paid to witnesses, was reduce<l to £47, The ct. 
refused a rule to strike him off the rolls, on the 
ground that the charge could be established by 
witnesses only, A was therefore proper for the 

consideration of a jury. — Re (1838), 1 Will. 

Woll. A H. 355 ; 3 Nev. A P. K. B. 389. 


4582 1. — .] — Re A Vakix. (1920 

I. L. il. 42 All. 459.— IND. 

4582 ii, .] — Re A Vakil (1925 

1. L. U. 47 AU. 377.— IND. 

d. Ailemptrcl eubornahon of jury.] 
Rc Thus (1884), 5 O. 11, 87.— CAN. 

e Jusititing fraudulent discharge ■. 


xnsolvency .} — R. v. Poland & Magkk 
(1828), Rowe, 585.— IR. 

f. Conducting case after perjury of 
client .] — A practitioner who continues 
the conduct of a cose after he Is aware 
that his client has oommltted perjury 
Is not thereby guilty of professional 
misounduct, provided he is no party 


to dooeivlng the ct. & makes no use of 
the ovidonco which ho knows to be false. 
— INOOKPORATKD LaW SOCIETY V. 
Bkvan, [1908] T. S. 724.— S. AF. 

PART XIV. SECT, 2, SUB-SECT. 6. 

g. Fabrication of deed.] — Re Pallas 
(1844), 4 L. T. O. S. 181.— IR. 
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4608. — He Kawson (1887), 3 T. L. 11. 

068, I). C. 

4604. .] — He Hill & Hill (1887), 4 

T. h. R. 04, D. C. 

4605. Wrongfully running up costs — Wrong 
steps.]— Re Cooke (1889), 5 T. L. R. 407 ; 33 
Sol. Jo. 397, C. A. ; revet/. S. C. mtb nom. He A 
Solicitor, .5 T. L. R. 335, 1). C. 

4606. Unnecessary steps.] — He Cooke 

(1889), 5 T. L. R. 407 ; 33 Sol. Jo. 397, C. A. ; 
revsg. S. C. sub nom. He A Solicitor, 5 T. L. R. 
335, D. C. 

4607. Fraudulent charges by solicitor’s trustee.] — 

Ite CoAKs, Ex p. Incorporated Law Socte'I’Y 
(1896), 40 Sol. Jo. 717, D. C. 

4608. Agreement to share profit costs — Between 
solicitors representing conflicting Interests.] — It is 

an improper practice for solrs., acting for parties 
in an administration action, to sliarc the profit 
costs of other solra. introduced by them to act 
for of her parties in the action whose intc'rests 
conflict with those of the introducers’ clients, 
A all the solrs. who engage in such a transaction 
are guilty of misconduct jtunishable by the ct. — - 
Jie Four Solicitors, hJx p. Incorporated Law 
Society, [1901] 1 K. H. 187; 83 L. T. 484; 49 
W. R. 219 ; 45 Sol. Jo. 02 ; sub nom. He T^ydali., 
Ex p. Incorporated Law Society, 70 L. J. C^. B. 
5 ; 17 T. L. R. 73. D. C. 

4609. Accepting payment of bill — Alleged dis- 
bursements not in fact made.] — It IS equally clear 
that a solr. cannot propiaJy accept payment of 
the bill unless he has fiaid the alleged disburse- 


ments ; if he did so, he would run consid<‘rable 
risk of being struck off the rolls (Farwell, Tj.J.). 
-- Sadd V. (IRIEEIN, [1908] 2 K. B. 510 ; 77 L. J. 
K. B. 775 ; 99 J.. T. 502 ; 24 T. L. IL 715 ; .52 
Sol. Jo. 567, (’.A, 

Annalal ms .-—Refd, lie Massey (1901)), 101 L. T. 617; lie 
HlUivsheiin. 11<)M1 9 K. B 841 ; Re Eden, Watkins v. 
Edon, 11920] 2 K. B. 333 ; .Smith v. Howes, [1922] 1 K. B. 
690, 


SITB-.SECT. 8. — Failure to pay CounsEl.’.s 

Fees. 

4610. Funds provided for payment.] — Re Far- 

MAN (1883), 18 L. .To. 352, 1). C. 

4611. — .] — Re, SoLK'iroH, E.v p. Incor- 

porated Law Society (1893), 37 Sol. Jo. 562, 

D. C. 

4612. - — .] — A solr. uho has obtained payment 
of the disbursements m his bill of costs, including 
fees (.() counsel, A miproiierly neglects to pay 
those h'es to counsel, is guilty ol profe.s.sion.*il 
misconduct, although lie may not Jiave received 
tlie full amount of his bill of costs. — Rc Soi.icttor, 
Ex p. Incorporated I^aiv Society (1894), 63 
L. J. Q. B, 307 ; 10 R. 576, D. C. 

4613. .] -Re A Solicitor, Ex p. Incor- 

porated Law Society (1901), Times, Nov. 5, 
D. C. 

4614. .] — Re A Solicitor, Ex p. Law 

Soc iety (1909), Times, J.an. 27, 28, J). (’, 

4615. — — .] — Re A Solicitor, Ex p. Law 
Society, No. 4509, ante. 

4616. .] — Re A Solicitor, Ex p. TjAW 

Society, [1914] W. N. 148, 1). C. 


Sub-sect. 9. — Other Acts and Omi.ssions. 

4617. Keeping out of the way~To avoid service 
of allocatur.] — Pei’sonal service of an attachment 
for not paying money pursuant to the master’s 
allocatur cannot be dispensed with ; but qu. : 
whether an attorney, who keeps out of the way 
to avoid service of the allocatur, is eligible to 

remain any longer on the roll , — Re (1822), 

1 Dow. & Ry, K. B. 529. 

4618. Disobeying order of court — Order to refund 
money.] — Where an attorney, who has been 
directed by the master of the ct. to refund a sum 
of money, disobeys the direction, & keeps out 
of the way, the ct, will order liiru to be struck 
off the roll . — Re (184(5), 10 Jur. 198. 

4619. Failure to answer interrogatories.] — Upon 
a re])oi4 by the master that the matters contained 
in interrogatories were not answ(;red by an attorney 
of this et., the ct. may order that he be struck off 
the roll. — Rc Holmes (1818), 12 Jur. 657, 

4620. Embezzlement by managing clerk .] — Re 
Hill, No, 4521, ante. 

4621. .]— Ac Deakin (1888), 5 T. L. R. 

163, D. 0.^ 

4622. Failure to explain bill of sale by attesting 
solicitor.]— Haynes, Ex p. National Mer- 
cantile Bank, No. 3559, ante. 

4623. Use of judicial process for Improper pur- 
poses.] — A cPulbrook (1892), 3(5 Hol. Jo. 867, D. C, 

4624. Solicitor carrying on business of book- 
maker .] — Re A Solicitor, Ex p. Law Society, 
No. 4695, post. 

4625. Assisting in simoniacal transaction.] — 

Re Solicitor, Ex p. Incorporated Law Society 
(1905), 49 Sol, Jo. (58(5. 1). V. 

4626. Aiding & abetting moneylender .] — Re A 
Solicitor (190(5), 40 Sol. Jo. 481, D, C. 

4627. Soliciting debt collecting business.] — Upon 
the report of the eomrmtlee of the I^aw Society 
it was found tliat a solr. had been cognisant of 
«fe i)arty to the formation of a debt-colh'cting co., 
tliat lie financed the co. A controlled its affairs 
with a view to its being made an adjunct or instru- 
ment for the collection of business for him as a 
solr., A that through the agimcy of the co. he 
systematically solicited debt-collecting business ; 
A that in all c.ases where legal j)roceedings 
would have to be taken lie was to receive as a 
couimission .a lixial percentage on the amount 
recovered, the percentage \'ar>mg with the amount 
recovered, A in addition (o sucJi commission he 
also tried to obtain costs fnmi di'fts. in tJie actions 
so brought. The committee having found these 
facts to be proved, A that 1 lie solr. was guilty of 
professional misconduct : -Uetd : there was sutli- 
cient evidence to support thc‘ findings of the com- 
mittee, A upon till' facts so found the solr. was 
guilty of professional misconduct. A, further, 
that as the solr. was to receivts did receive, a 
commission upon the amount of the debts re- 
covered by him, ho was gudty of champerty. — 
Jic A Solicitor, Ex p. L\w Society, [1912] 1 
K. B. 302 ; 81 L. J. K. B. 215 ; 105 L. T. 874 , 
28 T. 1j. R. 50 ; sub nom. Re U., Ex p. Law 
Society, 5(5 Sol. .To. 92, D. (.f 

Annotation : — Reid. He A Solicilor (No. 2) (1924), 93 L. J. 

K. B. 7tH. 


PART XIV. SECT. 2, SUB-SECT. 7. 

4608 i. A qreement to share profit costs — 
Behocen solicitors representing conflicting 
int€rest8.]-~lt la niiaconduct punJbh- 
able by the ct. for a solr, acllng for 
partlos in an administration action to 
share the profit costs of other solrs. 
Introduced by him to act for other 
parties In the notion, whose Interests 
conflict with those of the introducer’s 
clients. — Heydo.v (1901), 1 S. K. 


N. S. W. (L ) 81.— AUS. 

h. Kxressicc charges,] — 1 
(1890), 8 N. Z. L. R. 017. — N.Z. 

k. .] — Be Lundon, [1918] 

N. Z. L. R. 193.— N.Z. 

l. .] — Incorporated Law 

SOOIETY V . Fichat, [1910] C, P. D. 
209.— S. AF. 

m. Becoming security for costs.] — It 
la Irn'gular for a solr. to become security 


for costs for his client. — B egkitt v. 
Wraoo (1856), 1 Ch. Ch. 5.— CAN. 

n. Undertaking to repay costs in cer- 
tain event — Whether court acts sum- 
marily,] — Be Harris (No. 2) (1898), 
3 Terr. L. R. 105.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 9. 

4627 i. Soliciting debt collecting busi- 
ness .] — Incorporated Law Society v. 
Reuter, [1913] T. P. D. 801.— S. AF. 
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Sect. 2. — What amonvis to profesmonal misconduct: 

Sub-sect. 0. Sect. 8: SiS-sect. 1, A., /jf., 0. d: 

D.; suh-serts. 2, 3 c£: 4 , 

4628. .J — Re A Solicitor, Ex p. Law 

Sooun'Y, Wo. 4510, ante. 

4629. Bribery.]— A solr. who endeavours to 
obtain information as to unclaimed stocks &; 
divid<‘mls of aco., by an offer to remunerate a sub* 
ordinate seiwant of tliat co., in return for the 
information deshed, is guilty of professional mis- 
conduct. — ReV., Ex p. Law Soctety (1911), 56 
Sol. Jo. 98, 1). C. 

4630. Deception of public — Concoction of false 
letter purporting to be written by condemned 
prisoner.] — The Statutory Committee of the Law 
Society found that resp. had, on Nov. 21, 1910, 
in the capacity of legal adviser to 0., been per- 
mitted to visit him when a convict detained in 
his Majesty’s prison, Pentonville, under sentence 
of death, & in abuse of tlie privilege thus extended 
to him, aided & abetted IL, the editor of Johti Jhill, 
to disseminate in tliat publication false information 
in the form of a letter jiurportiug to ha\e b(jen 
written by C. from prison, although, as resp. 
well knew, no such letter in fact existed, had 
further published, or iiermitted to be published, 
tlirougli the medium of John Bull & tJie Daily 
Chronicle, other false statements relating to the 
same matter, well knowing them to be fal.se, 
wlu'reby the public might be deceived : — Held : 
on f h<‘se tiridmgs, with which the ct. agreed, resii. 
had been guilty of professional misconduct within 
Solicitors Act, 1888 (c. 65). — Re Solicitor, Ex p. 
Law Society (No, 25) (1911), 27 T. L. K. 585 ; 
55 Sol. Jo. 670, 1), C. 

4631. Obtaining retainer by fraud.] — A solr. was 
reported by a committee of the Law Society lor 
professional misconduct, consisting in inducing 
a man, who called upon him for tlie purpose of 
being sworn to documents for obtaining letters of 
administi’ation, to give him a I'etaincr without 
informing him what it was, in keeping all the 
Iiapers, using them, with altered ])articulars hi 
substituted suri'ties, to obtain a grant of adminis- 
tration. The charges having been proved, the 
l)iv. Ct. struck him ofi‘ the rolls. 

The (d.. of Appi'al held the punishment w’as exces- 
sive, & reduced it to su.s]iension for a period of live 
years. — Re Jennens (1918), 62 Sol. Jo. .851, C, A. 

4632. Obtaining administration by fraud.] —Re 
Jennen.s, No. 4631, ante. 


Sect. 3.— PROCEDURE TO ENFORCE DISOPUNE. 

StTB-sECT. 1 . — The Application. 

A. In General. 

See Solicitors Acts, 1888 (c. 65), s. 12 ; 1910 
(c. 56) ; Statutory Rules & Orders, 1024, No. 
1582. 

4633. Partner charged with misconduct — Ap- 
plication by other partner to be struck off — In order 
to go to the bar — Postponement of application.] — 

Where there is a motion pending for the taxation 
of a bill of two attorneys, xiartners, A one of them 
is charged with having appropriated some money 
to his own use imiuoiierly, the ct. postponed an 
•application on brdi.alf of the otlier jiartner to be 
struck olT the rolls for the inirirose of going to the 
bar . — Re Marshall (1845), 6 L. T. O. S. 170. 

4634. Application by solicitor — Whether with- 

drawal allowed.] — Where a rule liad been granted 
to strike an attoriK'v off t lu* roll at his own request, 
but it w'as not. acted upon, & nothing was done 
beyond obtaining it, it was allow^ed to be rescinded. 
—Ex p. (1857), 5 W. R. 687. 

4635. . y-Ex p. ITooper (1857), 29 

L. T. O. S. 201. 

4636. Whether exhibits must be delivered with 
alfldavlts.j — A‘c Hutchings, Re Sanders, Veai.e 
r. WiLLCOCKS, [1887] W. N. 254. 

.tnnotatiori : — Consd. Carter r. Roberts, [1903] 2 Ch. 312, 

Absolute privilege of statements In affidavit.] ~ 
See Libel Siander, \o\. XXXTT., p. 109, No. 
1106. 

B. Who May Apply. 

4637. Any person alleging misconduct — Not con- 
fined to cUent or person Injured.] — (1) Under 
Solicitois Act, 1888 (c. 65). s. 13, & rules, the right 
to api»ly to the ('mnmittee of the (’ouncil of tire 
Tncorp()i‘at/(Ml Law Society in respect of the mis- 
conduct of a srilr. is not eontined to clients or 
persons injured hy such misconduct, but may bo 
exorcised by any jrerson who alleges that it has 
t.aken place. 

(2) On an application under Solicitors Act, 
1888 (c. 65), s. 13, against a solr. who has been 
adjudicated bk})! ., the notes of bis public examina- 
tion ill bkpey. signed by him may, by virtue of 
Bkpey. Art, 18S8 (c. ,52), s. 17 (8), be used in 
evidence against him . — Re A Solicitor (1890), 
25 Q. B. 1), 17; f.vh noin. Re Sankey, 59 L. .T. 
Q. 13. 238 ; 6 T. L. R. .838 ; sub now. Re A 
Solicitor, Ex p. Incorpoiiatpjd Law Society, 62 


4631 1 . OhUnningn Uinier by fraud.]— 
h'e Hiiortland (isy3), 12 N. Z. L. R. 
137— N.Z. 

o. Tlncaf^^niny criminal proceedings.] 

— PV Gkxt Oxe, Pc a Bauristkk 
(1920). 21 S R. N, S. W, 12; 37 

N. S. W. W. N. 271.— AUS. 

p. .] — iMXinpouATKD Law 

SociETV V. Michai; (1902), 19 S. C. 
355.- S. AF. 

q. Insulting the roart ] — Pc Hertey 
(1811), 3 Ont. ])lK. 6616.— CAN. 

r. - ■ - ]—]{p Walt.ack (1866), C, R. 
.5 A, C. 109. —CAN. 


A .Solicitor (1900), 46 Sol, Jo, 104.— 

IR. 

d. Use of testimonials to obtain busi- 
ness.] — Pc A Solicitor, [1916] 11. R. 
162.— IR. 

e. Pharing fees irith unqualified 
pirson .] — hx p . Van Wondenbero, 
(1910] P. D. 616.— S, AF. 

f. Money-lending] — It la not im- 
professioual conduct for an ftttoriicy 
to carry on a business of money londiiiK 
in conjunction with that of his pro- 
fobblon. — I ncorcorateo Law Soi'iety 
r. Rossouw, tl921jT. P. D, 25. — S. AF. 


t. Attempting to secure preference as 
creditor.]— Pc An ArroRXEV (1876), 39 
U. C. R. 171.— CAN. 


a. Ignoring cnminuniration from Imw 
S ociety.]— Pc Harris (1906), 3 W. L. R. 
167.— CAN. 


b. ,] — It ifl reprehensible eon 

duet for a solr. to liynoro letters writ 
ten to him by the Law Soelety wit! 
respect to complaints of eUimts & t^ 
treat with cont/empt proceedjne;s b' 
the Law Society besam as a result n 
such complaints — Pr X. (1920), 1 
Alta. L R .542.— CAN. 


c. Failure to abide by guarantee.] — Re 


PART XIV. SECT. 3, SUB-SECT. 1. - A. 

g. Necessity for aMdfxmt ] — An appln. 
to strike an attorney olf the roll for 
misconduct must bo founded on an 
affidavit adduced on the motion. — 
Fxp . Palmer (1849), 2 AU. 533.— CAN. 

h. Procedure on njjplicatwn.] — A 
certillcate of the elei'K of the ct., on 
which an applleatlon under the rule 
of ct. 1 h made to have the attorney 
struck olf the rolls In another ct., should 
show the (fTound on which he was 
struck off. The application should 
also be for a rule to show cause, & 
should not bo made on the last day of 


Pirm. — Pe 'ruEMAYNE (1864), 14 C. P. 
257.— CAN. 

k. Delay. — A delay of six months Is 
not a bar to a motion to strike off 
the rolls, whore an unsuccessful motion 
for an order to compel tho attorney 
to answer had meanwliile been made. — 
Pe H. A. (1899), 6 Alan. L. R. 601.— 
CAN. 

l. To whom made ] — Where a client 
applies to strike tho name of a solr. 
off the roll for misconduct in neglect- 
ing to pay over tho client’s money 
In his hands as solr., the first appli- 
cation should bo made to a Judge In ct. 

~Pe Hridoman (1894), 10 J*. R. 232. 
—CAN. 

m. Time for appeal.] — Emerson v. 
Nicwfotindlanp JupoBH (1864), 8 Moo. 
P. C. C. 157 , 14 K. R. 00.— NFLD. 

PART XIV. SECT. 3, SUB-SECT. 1.— B. 

4687 1. Any person alleging miscemduct 
— Not confined to client or person 
inj ured. ]~~Pe A Sonorrou (1910), 
13 W. L. R. 727.~CAN. 

4637 11. — — — — ]—Pe An Attor- 
ney (191 3). 1. L. R. 41 Calc, 113.— IND. 

n. (Uient.] — Pc Harris fz Burne 
(1897), 3 Terr. L. R. 70.— UAN. 



Part XIV. — Disctplinr and Eemoval from Roll. 


407 


L. T. 567 ; sub nom. Re A Soucjtor, Ex p. 
Official Bfceivbb, 38 W. B. 633, C. A. 

Annotation : — Mentd. Ec AtUeiion, riWlS] 2 K. 13. 2r,i. 

C. What Affidavit mast Stair. 

See Statutory B-ules & Orders, 1924, No. 1.582. 

4638. Direct assertion of misconduct — Not facts 
from which misconduct Inferred .] — Re Kino, No. 
4463, a 7 ite. 

D. No Case for Solicitor to Attsiver. 

See, iiow. Statutory Rules & Orders, 1924, No. 
1582. 

4639. Discretion of Law Society to refuse to hoar 
application.] — (1) Whore an ax)plieation is made to 
the committee of the council of Incorj^orated Law 
Society under Solicitors Act, 1888 (c. 65), s. 13, 
to require a solr. to answer allegations contained 
in an affidavit, & the committee are of opinion 
that no prima facie case, of misconduct is made out 
ui>on the affidavit, the committee has a discretion, 
notwitlistanding the X)rovisiou of the sect, that the 
apj)lication “ shall be heard by the committee,” 
to refuse to take any further X)rc»coedings in the 
matter. 

(2) As Solicitors Act, 1888 (c. 65), s. 1 3, jm'serves 
the rigid, to ai)ply to the ct. wluM-e t he committee 
are of opinioTJ that no ])rirnd fane case of mis- 
conduct is made out, & sect. 19 jjreserves to the 
ct. the right t.o exercise the same juiisdiction as 
before the Act, a wiit of uaiadainio^ will not be 
granted directing the commit t.i'o to h(“a,r such an 
application unless it can lx* shown that the remedy 
by apiilication to tin; ct. is n<tt. e<xually convenient.. 

-R. V. Inc’Okporated Law Society, [1895 J 
2 Q. H. -150 •, (U L. .T. Q, iJ. 7t)7 ; 73 L. T. 187 ; 
13 W. Ji. 687 ; 1 1 T. L. B. 557 ; 39 Sol. Jo. 692 ; 
snh nom. B. v. 1 nc’oio-ohatko Ia3v Society, E.r p. 
(hiAPMAK, 15 It. 597, 1). ( '. ; subsequent proceed- 
ings, ; 18961 1 Q. il. 327, C. A. 

4640. Mandamus to compel hearing of applica- 
tion — Discretion of court.] — R. v. Incorporated 
Law Society, No. 4639, ante. 

Costs.]— See Nos, 4671, 1675, post. 


SuD-SECT. 2.— Noth ’E op Rhoceeding.s. 

See, now, Statiit'ory Rules & Orders, 1921, No. 
1582. 

4641. Service of notice— When solicitor not 
resident In this country — At last place of residence.] 

— ^Wliere it was sworn tlmt an attorney liad no 
place of residence in this country, an order 7iisi 
for Jiis being struck otT the roll was xiermittod to be 
served at his last ])lae(> of residence. — Jte Mark 
(1834), 4 Deac. A (Ji. 28. 

4642. Personal service.] — A rule nisi to 

strike an attorney off the roll after he lias lieen 
struck off the rolls of the other cts. must be served 
personally . — Re — (1853), 23 T/. -T. Ex. 24. 

Sub-sect. 3. — 'Phe Hearing. 

See Solicitors Act, 1888 (c. 65). s. 12 ; &, noiv. 
Solicitors Act, 1919 (c, 56) ; Statutory Rules & 
Orders, 1924, No. 1582. 

PART XIV. SECT. 3, SUB-SECT. 2. 

464.2 1. Service of notice — Personal ser- 
vice ,] — A complaint of unprofessional 
conduct was made aprainst a practitioner 
under Legal PraotUlonora Act, 189.'i, 

& notice of such complaint was duly 
served on the practitioner, but he did 
not appear on the hoarlnf? of tho 
inquiry by tho Barristers’ Board. An 
order was made for substituted service 
of the notice of motion to strike oft 
the practitioner’s name from tho roll 
under soot. 25 of tho Act : — Held : 
personal service of tho notice of motion 


4648. Composition of committee — Quorum re- 
quired.] — Re A Solicitor (1902), 40 Sol. Jo. 466, 
(J. A. 

4644. Procedure of committee — Previous pro- 
cedure adopted.] — Practice Note (1921), 60 Sol. 
Jo. L58. 

4645. Findings & orders pronounced In 

open court.] — 1*ra(’Ticb Note (1021), 66 Sol. Jo. 
1.58. 

4646. - — Solicitor’s name mentioned — When 
order made for striking off or suspension.] — 

Practice Note (1921), 66 Sol. Jo. 158. 

4647. Private compromise of charges of miscon- 
duct — Whether permissible.] — li^ere serious 
charges uf misconduct against an attorney arc 
hrougiit ladoro the ct. of which he is a member, 
the ct. will not permit any i)iivate arrangement of 
it to be made between the jiarties, but will require 
that such misconduct be fully explained to the 
satisfaction of tho ct. — Re — (1863), 9 L. T. 299. 

4648. Postponement of hearing — For solicitor to 
answer.] — Ex p. Incorporated Law Society 
(1888), Thnes, Oct. 27, 1). O. 

4649. ~ — Pending appearance before justices.] 
— A solr. was charged before justices & remanded , 
A. he ajiplicd to the Div. (5t. tiiat the report of the 
Statuiory (Vmimittee on a charge of professional 
misconduct might stand out of their lordship’s 
list, on the ground that a decision might prejudice 
his fair trial : —Held : the application should be 
gi*anted, ou the solr. giving an undertaking in 
writing not to practise untd the report had been 
dealt with by tlie ct. — Re Solicitor, Ex p. Law 
Society (1907), 51 Sol. Jo. 212, 1). 0. 

4650. Evidence — Bankrupt solicitor — Admis- 
sions made on public examination .] — Re A Soli- 
citor, No. 4637, ante. 

4651. Right of committee to documents 

impounded by court.] — Re A Solic itor (1891), 
8 T. L. R. 1, D. ('. 


Sub-sect. 4. — Appeals. 

A. To Divisioiial Court. 

See, now, Solicitors Act, 1919 (c. 5f5), s. 8; 
Statutory Rules & Orders, 1923, No. 329. 

4652. Attitude of court towards findings of com- 
mittee — Whether court bound.] — Re Crowdy, 
Ex p. Incorporated Law Society (1895), 11 
T. L. R. 406, ]).(’. 

Annotation : — Reid. Ue Davies (1898), 14 T. L. R. IGl. 

4653. — .] — Re Davies (1898), 14 

T. I.. R. 332, C. A. 

4654. Great weight attached to findings.] — 

Re Davies (1898). 14 T. L. R. 332, C. A. 

4655. -- — — -.] — (1) A claim was made 
before the committee of the I>aw Society against 
applt., who was a solr., that he had made pay- 
ments to a clerk in the employment of resp., the 
Public trustee, as an inducement & reward for the 
introduction of clients to ai>plt., & that in making 
s^uch payments applt, was acting detrimentally 
to the public service. Tlie committee suspended 
aiiplt. from practice for two years & applt. ap- 

V. NKWEeuNDLANi) Judges (1854), 
8 Moo. r. G. C. 157 ; 14 E. R. 60.— 
NFLD, 

r. Misconduct consisting of conviction 
of offence — Conviction cannot he Question- 
ed. ] — In disciplinary prooeedlnRu taken 
against a member of the legal profes- 
siou on account of his being convloted 
of some ollenoe it is not open to tho 
person against whom such jiroceedings 
are taken to question tho propriety 
of his conviction. — lie TASADDirg 
Ahmad Khan SHKmvANi (1922),!. L.R. 
44 All. ,552.— IND. 


was unnecessary . — Ite G. (1918), 20 
W. A. L. R. 107.— AUS. 

o. N^eeessitg for,] — Re Abdul Rashid 
(1923), I. L. R. 4 Lab. .271.— IND. 

p. F<mr clear day.s.] — Bef<»re a motion 
can 1)0 made to compel a solr., or other 
ofllcor, to answer a petition complain- 
ing of his conduct, lie must be four days 
served with It. — P itcaihn v, Wood- 
UOFFE (1824), 2 Mol. 353. — IR. 

PART XIV. SECT. 8, SUB-SECT. 3. 

q. Postponement of hearing.] — Emeb- 
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Sect, 3 . — Procedure to enforce discipline: Siib-sect. 
i? ^ 5. Sect. 4.] 

pealed to a Div. Ct. under Solicitors Act, 1919 
(c. 50), s. 8 : — Held: although the sect, gave an 
appeal which under the rules was in the nature 
of a rehearing, there was notliing to entitle the ct. 
to interfere with the decision of the committee. 

(2) It is right that this ct. should pay the 
greatest attention not only t o the findings of the 
committee under this Act, hut also & not least, 
to the mode in which that exi)erienced body has 
exorcised its discretion (Loud Hewart, C.J.). — 
Pe A Solicitor (No. 2) (1921), 93 L. J. K. B. 701 ; 
131 L. T. 165 ; 40 T. L. It. 085 ; 08 Sol. Jo. 7.50, 
11. C. 

4656. — - Exercise of discretion by committee.] 

—lie A Solicitor (No. 2), No. 4055, ante. 

4657. Whether appeal lies — No prlmft facie case 
made out before committee.] — If tlu‘ affidavit 
discloses no primd facie case there is no need that 
the committee should tak(^ any other .step. This 
does not preclude an appeal to the ct . ; for appet. 
is at liberty to apply to the ct., altliough the 
committee arc of ojnnion that tliero is no primd 
facie case of misconduct made out, on whi('h point 
they are the sole judges (Loud E.sfier, IVf.R.).^ — 
IL V. Incorporated Laav Society, [189(5] 1 Q. B. 
327; Co L. J. Q. B. 320; 71 L. T. 07; 44 \V. R. 
307 ; 12 T. L. R, 191 ; 40 Sol. Jo. 201, C. A. 

4658. Nature of the appeal — Under Solicitors Act, 
1919 (c. 56) — Re-hearlng.] — lie A Solicitor (No. 
2), No. 4055, ante. 

4659. Stay of publication of effect of order In 
London Gazette — Pending appeal — Jurisdiction of 
court.] — The ct. has jurisdiction to direct a .stay, 
pending appeal, of the publication in the Lort(lo7i 
Gazette, required by Solicitors Act, 1919 (c. 50), 
s. 7 (2) of the cfttM’t of an order made by the 
committee of the Law Society suspending a solr. 
from practice. 

Wherever practicable, an application for such a 
stay should in the first instance, be made to the 
committee. — Re A Solicitor, [1924] 1 K. B. 099 ; 
93 I.. J. K. B, 478 ; 131 L. T. 130 ; 10 T. L R. 
420. 

4660. Application to be made to com- 

mittee In first Instance — Where practicable.] — Re 

A Solicitor, No. 4659, nnle, 

B. 2'o Court of Appeal. 

Sec, noxe, Soheitors Act, 1919 (c. 50), .s. 8 ; 
Statutory Rules & Orders, 1923, No. 329. 

4661. Not an appeal In “ criminal cause or 
matter.*’] — When the ITigli Ct. makes an order 
ordering a solr. to be struck off tiie rolls for mis- 
conduct, it does so in exercise of a disciplinary 
jurisdiction over its own officers & not of a juris- 
diction in any criminal cause or matter wuthin 
Jud. Act, 1873 (c. 00), s 47, & therefore an appeal 
lies from such order to the Ct. of Appeal.- — 
Re Hardwick (1883), 12 Q. B. D. 148; 53 L. J. 
Q. B. 64 ; 49 L. T. 584 ; 32 W. It. 191, C. A. 

Annotations • — Apld. AV Bradford (188.J), 15 Q. B D. 635. 

Distd. He UrayHton, lie W'all (1888), 4 T. L. K. 7 72. Apld. 

Godfrey v Goorjfo, 11890] 1 Q. B. 48 , Soldou v. Wildo, 

11911] 1 K. B. 701 

^662. — — .] — By Attorneys <fc Solicitors Act, 
1843 (c. 73), s. 32 a solr., who {inter alia) permits 


his name to bo used in any action upon the account 
or for the profit of an unqualified person may upon 
complaint made be struck off the roll, & the 
unqualified person may bo committed to prison for 
any term not exceeding one year. An order 
having been made by a Div. Ct. under the above 
sect, striking a solr. off the roll : — Held : the 
order was not made in a “ criminal cause or 
matter ” within .Tud. Act, 1873 (c. 66), s. 47, & 
the Ct. of Appeal had ilierefore jurisdiction to 
entertain an appeal by the solr. from the order. — 
Re Eede (1890), 25 Q. B. D. 228 ; 59 L. J. Q. B. 
376 ; 6 T. L. R. 349 ; sub nom. Re Eede, Ex p. 
Davy, 38 W. K. 683, C. A. 

4663. When security for costs to be given — 
Appeal against order striking solicitor off rolls.] — 
A solr. who appealed from an order striking him 
off the I'olh & dnecting an account «fc payment of 
moneys duo from him to clients of his who obtained 
the order, w^as directed to give security for costs, 
it being showm that he was in insolvent circum- 
stances. 

Qu. : whether security for costs would have 
h<*en required if the solr. had appealed only against 
an order striking him off the roll. — Re Strong 
(1885). 31 Ch. D. 273 ; 55 L. .T. Ch. 506 ; 51 L. T. 
219 ; 31 W. R. 420, C. A. 

Annotation : — Reid. Hood Barrs r. Horlot, [1890] 2 Q. B. 

375. 

4664. & against order directing 

account & refund of money.] — Re Strong, No. 
4663, ante. 

4665. When appeal lies — Fresh evidence ap- 
pearing — Not before committee.] — Rc A Solicitor, 
Ex p. Incorporated Law Society" (1901). 45 
Sol. Jo. 040, (?. A. 


Sur-.sect. 5. — OOST.S. 

See, now, Statutory Rules & Orders, 1021, 
No. 1582. 

4666. Costs of proceedings— Where solicitor 
exonerated — Application made bonA fide.] — Al- 
though a rule calling on an attorney to answ"cr the 
matters of an affidavit is discharged ; yet, if there 
were reasonable & iirob.ablo grounds for moving 
for it, tlio ct'. will not give costs to the attorney. — 
Doe d. Tiiwaites v. Roe (1823), 3 Dow. & Rv. 
K. B. 226 ; 1 L. J. O. S. K. B. 245. 

4667. - — — .] ~fte An Attorney, 

No. 4424, ante. 

4668. - — — .]— Neale, Ex p. 

Neai.k, Sajme V. .Same (1893), 10 T. L. R. 18 ; sub 
uom. Re N., Ex p, N., 38 Scd. Jo. 28, I). 0. 

4669. — —.] - Re Moore, Ex p. Incoh- 

I’ORATED IjAW" S0('1ETY OF LIVERPOOL (1884), 29 
Sol. .To. 50, D. 

4670. .] — R. made charges of pro- 

fessional misconduct against Ij., a solr,, to the 
Jncorjiorated liuw Sociedy. Tlie statutory com- 
mittee, created by Solicitors Act, 1888 (c. 65), 
s. 12, investigated the matter, & found that the 
charges had not been made out. The report 
embodying the finding was duly filed, & the 
society took no further step. li. applied to the 
ct. for an order against R. for the costs of his 
defence ; — Held : there was jurisdiction to make 


PART XIV. SECT. 3, SUB-SECT. 4.— E 

t. Eductance to interfere vdth loni 
court's decision.] — Ee QuAIlUY (1879 
L L. H. 2 All. 511; L, K, 7 Ini 
App. 6.— IND. 


a. Whether appeal allowed .] — Dls- 
clplina^ proceeding under clause 10 
of Letter Patent are not appealable 
under clause 39 & High Ct. had no 
power to give leave to appeal to Privy 


Council from an order passed in 
exercise of such Inrisdlctlon. — K. It. 
Uamchanura Ayyau t'. Vaiglh' 
ASSOON. (PmCHIDENT) HIGH COTTHT, 
Madras (1915), I. L. R. .39 Mad. 128. 
—IND. 

PART XIV. SECT. 3, SUB-SECT. 6. 

b. Costa in favour of • solicitor — 
Where solicitor exonerated ,] — If com- 


plaints of unprofessional conduct are 
made against an attorney It Is the duty 
of the Law Society carefully to investi- 
gate such complaints before bringing 
them into ct. 

Where a Law Society without suffi- 
cient investigation brought charges 
against attorneys which it failed to 
prove the ct. ordered the Society to 
pay the costs of the action. — L aw 
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ilie order . — Ke L., Ex p. R. (1892), 40 W. R. 321 ; 
30 Sol. Jo. 206, C. A. 

4671. •] — By Solicitors Act, 1888 

(c. 65), s. 13, an application to strike the name of a 
solr. off the roll or to require him to answer allega- 
tions in an affidavit is to be heard by a committee 
of the Incorporated Law Society, who are to 
embody their finding in a report to the High Ct., 
& the report is to have the same effect to be 
treated by the ct. in the same manner as a report 
of a master of the ct., <te the ct. may make such 
order thereon as to the ct. may seem lit. 

Upon an application against a solr. under s. 13, 
founded on charges of misconduct, the committee 
of the Incorporated Law Society, after hearing 
the case, made a report to the Ct. exonerating the 
solr. from the charges affecting him : — Held : tlio 
cl. had jurisdiction to order appct. to pay the 
solr. his costs of tlie inquiry before the committee. 
—He Ltlley, [18921 1 Q. B. 759 ; 61 L. J. Q. B. 
:{1] ; .sub 7iom. Re Lilley, Ex p. Roney, 66 L. T. 
270 ; 8 T. L. R. 377, C. A. 

A^i^wtation : — Refd. Rc A Solicitor, Ex p. Incorporated Tjaw 

Hoc. (1903), 19 T. L. 11. 368. 

4672. .] — Re Neale, Ex p. Neale, 

Sainie V. Sajme (1893), 10 T, L. R. 18 ; sub 7iom. 
Re N., Ex p. N., 38 Sol. .To. 28, D. C. 

4673. — .]~Rc A Solicitor (1898), 42 

Sol. Jo. 689. 

4674. — No prima facie case made out.] — 

Rc W., Ex p. W. (1892), 37 Sol. Jo. 68, D. C. 

4675. L., Ex p. R., No. 

4670, nyite.. 

4676. How application for costs made 

— To Divisional Court.]— W1 lore a solr. has been 
exonerated from charges brought against liim on 
an inquiry before the Committee of the Incor- 
porated Law Society, under Solicitors Act, 1888 
(c. 65), 8. 13, an application by him for the co.sts 
of the inquiry must be made to the J)iv. Ct., & 
nt>t to a judge at chambers . — Jtc Davidson, Ex p. 
Davidson, [1899J 2 Q. B. 103 ; 68 L. J. Q. B. 836 ; 
81 L. T. 182, D. C. 

4677. Whether to judge In 

chambers.] —Re Davidson, Ex jj. Davidson, No. 
4676, miie. 

4678. Where solicitor struck off rolls.] — 

Re S., Ex p. Incoijpokated liAAV SonisTY (1896), 
40 Sol. Jo. 390, D, C. 

4679. Where solicitor suspended — Although 

appeal against suspension allowed .] — Re Hall- 
Wrigut (1911), 55 Sol. ,To. 238, C. A. 

4680. Action on order to pay costs — Not- 

withstanding unsuccessful application to attach 
solicitor for disobeying order — Application by per- 
son to whom costs awarded.] — An action will lie 
uiion an order of the ct. by winch a solr. is ordered 
to pay the costs of an ai)plication to strike him 
off the rolls, notwithstanding the fact that an 
unsuccessful application to attach 1dm for dis- 
obedience to the order has been made by the 


person to whom ho was ordered to pay the costs. — 
Godfrey v. George, [1896] 1 Q. B. 48 ; 05 
L. J. Q. B. 249 ; 73 L. T. 599 ; 44 W. R. 245 ; 40 
Sol. .To. 117, C. A. 

AmuytahonH : — Consd. Seldon v. Wilde, [1911] 1 K. B. 701. 
Refd. Pritchett V. Engrlish & Colonial Syndicate, [1899] 

2 Q. B. 128 ; Furberr. Taylor, [1900] 2 Q. B. 719 ; Ivlmey 
V Jvhucv. 11908] 2 K. B. 260; Savill V. Dalton, [1915] 

3 K. B. 174. 


Sect. 4.— RE-ADMISSION. 

4681. Dependent on grounds for striking off — 
Grounds must be disclosed to court.] — Ex p. 

Barrow (1882), 17 L. Jo. 49, D. C. 

4682. -- — Conviction for Indictable offence.] — 

A conviction for a consi:)iracy to extort money by 
means of libel is a sufficient ground for not per- 
mitting an attorney to bo readmitted.— Re Haw- 
done (1811), 9 Dowl. 970 ; 5 Jur. 508. 

4683. — -.] — Rc A Solicitor (1881), 70 

L. T. Jo. 370, 1). C. 

4684. - - — .] Re A Solicitor (1882), 73 
L. T. Jo. 216. 

4685. - - .]--Re Aiungkr (1914), 49 L. Jo. 

472. 

4686. Subsequent pardon — Inex- 

perienced solicitor.] — Attorney who had been 
struck off the lolls on conviction for seditious 
practices, A was afterwards pardoned, not allowed 
to be restored to the loll on ground of want of 
ex]>erience . — Ex p. Frost (1815), 1 Chit. 558, n. 
AvuDtations ; — Apld, Ex p. Bilhngrt (1836), .5 Dow]. 395, 

Et p. Iludsc (1843), 7 .Tur. 581 . 

4687. — .] — Barber’s Case (1855), 

eited in 00 L. J. Q. B. at p. 502 ; 64 L. T. at p. 740. 
Annofahon • — FoUd. Ec BrandrcLh (1891), CO L. J. Q. B. 501. 

4688. Subsequent good conduct.] — 

In the year 1847, A. was found guilty of forgery, 
but judgment was respited on the ground that the 
judge }iad received evidence which was inad- 
inissibh*. \izi. admissions which prisoner had been 
eompelled to make when under examination as a 
witn(‘ss in an action in the Ct. of Q. B. ; A he in 
conse(iueuce received a free pardon. In 1849, A. 
was struek off the roll for perjury in an affidavit of 
increase. The ct. refused in 1856 tn re-admit him 
to the roll, although ho produced very strong 
affidavits A testimonials as to his conduct since 
1849 .— Garrett (1856), 18 C. B. 403; 139 
E. R. 112.‘i. 

4689. “ — - ■ .] — The ct. has power, even 

Avhen it is proved that a conviction for an offence 
against the ci imin.al laiv has taken place, but. 
wliere the atonement of a long jieriod of good con- 
duct has been olTeretl, to restore a solr. to the roll. 
— Rc Brandretii (1891), 60 L. J. Q. B. 501 ; 64 
L. T. 739 ; 39 W. R. 687, D. C. 


4690. — - Misconduct — Effect of lapse of time.] 
-Re Halley (1844), 3 L. T. O. S. 102. 

4691 . Subsequent good conduct.] 


- Re - - (1845), 0 L. T. O. S. 170. 


Sociia’y OF Cape of Goon Hope v. 
Fpank & Waiishaw, [1921] C. 1’. D, 
169.— S. AF. 

c. Costs agmnst solicitor.]— Re Hol- 
land (1842), 6 O. S. 441.— CAN. 

PART XIV. SECT. 4, 

4682 I. Deperutent on arovnds for 
striking off — Comnetion for indictable 
offence.]— Re^\ . S. K., [1927] 2 D. L. B. 
380 ; 59 N. S. 11. 250.— CAN. 

4691 i. Misconduct — Effect of 

lapse of Unix — Subsejjuent good conduct.] 
— Ex p. MEAariEU (1920), 20 P. R. 
N. S. W. 245 ; 37 N. S. W. W. N. 74. 
— AUS. 

4691 11 .]—Rc 

Naonamara(]883), 9 P. R 497.— CAN. 


4691 fli. - - .]— J?r 

liAw SocaKiTT Act & B , [1923] .1 
W. W. li. 558; [19231 4 D. L. R, 
1202 ; 33 Man. L R. 298.— CAN. 

4691 iv. — 

Vaulky. [1924] 3 W. W. R. 552; 
[1921] 4 D. L. R 852 ; 20 Alta. L. R. 
585.— CAN. 

4691 V — - — .1 — Re K. 

(Alta.), [1924] 3 W. W. R. 562 ; [1924] 
4 1). L. R. 873.— CAN. 

4691 vi. .] — Tie 

London, [1926] N. Z. L. R. 656. — N.Z 

4691 vii. .]— 

Wlioro au attorney has been convioLed 
of mlsappropri.itlng trust funds A boon 
struck off tho roll u considerable period 


luust elapse before tho et. will rein- 
state^ him. After a lai).se of three & 
a half years un attorney whose name 
liad been rotuoved from the roll for 
tho above reason at)plled for reinstate- 
ment. The Law Society opposed, & 
laid before the et. facts whicn tended 
to show that tho attorney had been 
guilty of further improper dealings 
with trust funds at or about the date 
of his conviction : — Held : tho applica- 
tion must bo refused. — Lambert v. 
I N(X)RP01t ATED LAW SOCIETY, [1910] 
T. P. D. 77.— S. AF. 

4691 vill. .1— 

Badenhorst V. Law Society of Cape 
OF Goon Hope, [1918] C. P. D. 224. 

— S. AF. 
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Solicitors. 


Sect. 4. — Re-admii*s\o)i. Sect. 5; S>^-secis. 1,2 d: 

3. Part XF. Seci'^. 1 <£.' 2 : Suh-sect. ].] 

4692. — — .]— A solr. who had 

been struck off the roll for misconduct, ivstored, 
after a lapse of U'n years, during which, amidst 
great j)rivation & suffering, he liad maintained an 
irreproachable character, the application being 
supported by a memorial signed by a very large 
number of solrs. & not opposed by the Law 
Institution, though opposetl by one individual 
solr. only. — Anon. (1853), 17 Beav. 475 ; 51 h). R. 
1118. 

4603. .j — An attorney 

having been .stnrek off the roll in Easter Term, 
1859, for misappropriating to his own use money 
received from a client foi* a particular piu-pose, the 
ct., in Hilary Term, 1805, allowed his name to 
be restored to the roll, on affidavits of numerous 
attorneys to bis good character conduct in the 
interval . — Re Robins (1805), 34 L. J. Q. B. 121 ; 
11 Jur. N. S. 504. 

4694. Efforts to make restitution.]— 

Where an attorney has been struck off the roll f<jr 
a fraudulent misappropriation of moneys of a 
client intrusted to him l(tr in\ estmeni., it is a 
condition precedent, to his being restored tliat he 
should have made full restitution, or, at least, all 
the restitutiou in his power . — Re PooLii: (1809), 
L. R. 4 n. B. 350 , 17 W. R. 735 ; snb noni. E.r p. 
PooLK, 38 L. J. 0. P. 210. 

4695. Abandonment of unprofessional 

occupation.]^ — Resji., a solr., who had ceased to 
practice in 1898 A: had not since taken out a 
certificate, carried on the business of a book- 
maker, & in the comse of his business had sent 
circulars to a minor, a married woman, a bank 
manager : — Held : resp. had been guilty of con- 
duct unw'orthy of a member of the profession, & 
must be struck off the rolls, but it w'ould bo open 
to him if lie bond fide abandoned the business to 
ajiply to tfie master of the Rolls for reinstatement. 
— Re A SoLK'iTOR, Ex p. 1 .,aw Soc iety ( 1905 ), 93 
L. T. 838 ; 22 T. L. R. 127 ; ,50 Sol Jo. 113 . 

4696. Offence under Solicitors Act, 1843 

(c. 73), s. 32.] — Re Lamb, No. 4455, ante. 

4697. Contempt of court — Insulting judge 

— Necessity for apology In court.] — Parkkk’r 

('A,SE (1(578), 1 Vent. 331 ; 8(5 E. R. 214. 

AMioiatiov ; — Befd. li. v. York Corpn. (lHl‘2), Q. B •'i.'iO. 

Striking off at own request.] — See Part 11., 

Sect. 5, ante. 


Sect. 5.— STRIKING OFF ROLL AT OWN 
REQUEST. 

StTB-RECT. 1 . — In Cenerab. 

4698. Attorney may be struck off.] — An 

attorney may, at Ids own rec(uest, be struck off the 
roll. — K idwelb’s (’are (173(5), Lee tern]). Hard. 
232 ; 95 E. R. 140. 

4699. .]- Re Tomitns (1852), 20 L. T. O. S. 

GO. 

4700. — .1—Re Cbement i)Ai>E (185(5), 27 
L. T. O. S. 187. 

4701. .]—Re James (1850), 27 I.. T. O. S. 

] 73 ^ 

4702. .]--Exp. Higgins (1858), 31 L. T. O. S. 

180. 


4703 . Grounds for striking off — Intention of call 
to the bar .] — Re Toulman, Re Simpson (1844), 
2 L. T. O. S. 309. 

4704 . .]-—Ex p. Smith (1844), 4 

L. T. O. S. 100. 

4706 . .]- i?c (1849), 12L.T. O.S. 

403. 

4706 . — (1849), 13 L. T. 

O. S. 97. 

4707 . Appointment as Chancery master.] — 

Ex p. Philpots (1845), 4 L. T. O. S. 319. 

4708 . .J— i?c Hume (1852), 20 I.. T. 

O. 8. 70. 

4709 . Postponement of application — Pending pro- 
ceedings against partner for misappropriation.] — 

/fcMARRiiALB, No. 4633, ayite. 


Sub-sect. 2. — What Appbicant must Show. 

See Statutory Rules A Orders, 1924, No. 1582. 

4710. No other reason for application.] — The 
ct. will not strike a solr. off the roll at his own 
request without an affidavit, that tluu'c is no other 
reason for the a))plication. — Ex p. Owen (1801), 
(5 Ves. 11 : 31 E. R. 913, I.. i\ 

Annotaiion - Refd. />V Strong (1880), ftTt L. T. 3. 

4711. .] — A solr. not to be struck f)ff the 

roll at his owm request wdthout. an affidavit, that 
there is no othei* reason for the application.- — 
Ex p. Eobey (1802), 8 Ves. 33 ; 32 E. R. 2(52, 1.. 0. 

4712. No proceedings pending against him.] — 
Attorney cannot be struck off the roll on bis own 
motion, though he has never ))ractis('d. without an 
affidavit that no proci’edings are pending against 
liim for misconduct.- —A non. (1815), 1 (’hit. 557. n. 

4713. .] — If an attorney wish to take liLs 

name off the rolls of tJu' ct., he must swear not 
only that no proceedings are dejionding against 
him for misconduct, but also that bo does not 
expect that any are about to be instituted. — 
Ex p. Jones (1824), 2 L. J. O. S. K. B. 151. 

4’714. .j — Wlu're an attorney' applies to be 

struck off th(‘ roll at his owui request , be must not 
only' swt'ar that no proceedings are iiending against 
him but also that he experts none. — Ex p. Gray 
( 1841), 9 iJowl. 33(5. 

Anrutialion — Reid. Ite Stroup (1880), SS L. T. 3. 

4715. No proceedings expected against him.] — 

Ex p. Jones, No. 4713. ante. 

4716. .] — Ex p. Gray, No. 4714, ante. 

4717. — It is necessary that the affidavit 
ma<le on a motion to striki? off an attorney at his 
own request, should state that he does not expect 
any proceedings to he taken against liirri. — 
Anon. (1841), 5 Jur. 25. 

4718. - .] --Ui)on an application by an 

attorney to be struck off the roll, the affidavit 
must state bis belief that uo apjilication is likely 
to be made against him. — Ex p. Shoobridge 
(18.5(5), 27 L. T. O. wS. 83 ; 4 W. R. 52(5. 

4719. Whether reason must be stated.] — When 
an attorney applies to be struck off the roll, he 
should state bis reason for .so doing . — Ex /b 
Missing (1837), Will. Woll. A Dav. 73. 

4720. .1 — Anon. (1837), 1 Jur. 104. 

4721. .] — 3’he object an attorney has for 

being struck off the roll need not be stated on the 
affidavit in support of his application for that 

W'llX’OCKS, [1920] T. r, U. 243.- S. AF. 

PART XIV. SECT. 6, SUB-SECT. 1. 

d. Neces^Uu for ^rro^t 1 lda.] — Some 
rcafaou should be grlvcn for etrikiiig an 
attorney off the roll, even on hla own 
arpllcfltion. — Exp. McCulley (J842), 
1 Kerr. 621,— CAN. 


4694 i Efforts iu make 

Tl((' name of appet., 
wiilol) \\aH In June. 1911. struck off 
the ioIIh of hairifilcT’s & soIi-h., for mlH 
eonduet , was restored less than three 
years later, upon evidence of his good 
<-onduet & of hia liavlnp made reatitu- 
tlori of moneys ImproinTly used by 


him.— /fc IlAKHTS (1914), 28 W. B. H. 
(!7I : 7 Altn. B. H. 272 ; 17 J). B. U. 
103 ; 6 W. \V. IB 628. -CAN. 

4694 ii — . ] —Ee Stait k 

(1883), 1 N. Z. L. IB U. A. 362,— N.Z. 

4694 iii- — •] — Ex p. 
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Part XV. — Unqualified Persons. 


purpose.- -Ex p. CiiARNOOK (1839), 1 Will. Woll. 
& H. 548 3 Jut. 23. 

4722. - -.J — On an application by an 

attorney to have himself struck off the rolls, the 
affidavit need not state the ground on whicli he 
applies. — Ex p. Burreli. (1847), 11 Jur. 1062. 

4723. That certificate has been taken out — 
Affidavit stating that solicitor has been duly ad- 
mitted — & that no proceedings pending or expected 
against him.] — Whore an attorney, desirous of 


being struck off the roll at his own request, states 
in his affidavit that he has been duly admitted, 
& that proceedings had neither been commenced 
nor wore pending against him, it is not necessary 
to state that he has also taken out his certificate. — 
Ex p. Pautridcie (1840), 4 Jur. 081. 


Sub-sect. 3. — Re-Admlsston. 
See Part II., Sect. 5, ante. 


Part XV. — Unqualified Persons. 


Sect. 1.— IN GENERAL. 

See Solicitors Act, 1843 (c. 73). s. 2. 

4724. Who is unqualified person — Person regu- 
larly admitted who neglects to take out certificate.] 

— Re TTodgson & Ross, No. 4763, post. 

4725. .] — An attorney who practices 

in the county ct. after having omitted for a year 
to take out his cei’tificaf e is not liable to penalties 
under 12 Oeo. 2, e. 1.3, s. 7, as a person practising 
in the county ct. witliout having been legally 
admitted according to 2 Geo. 2, c. 23. — Hodkinkon 
V. Mayer (1837), fi Ad. & El. 194 ; 1 Nev. & 
P. K. B. 397 ; 112 E. R. 73 ; »Hh nom. Hodcktn- 
soN V. Mayer, Will. Woll. f)av. 15 ; G Ti. .T. 
K. B. 113 ; 1 J. P. 135. 

4726. Qualified person carrying on business in 
name of unqualified person — Right to recover 
costs.] — Williams v. Vere (1894), 10 T. L. R. 
477. 

4727. Prosecution of unqualified person by Law 
Society — Disqualification of registrar - Magistrate a 
member of Law Society.] — On the hearing of a 
summons for falsely iiretending to bo a solr. 
contrary to Attorneys Solicitors Act, 1871 
(c, (58), s. 12, a magistrate wlio was a practising 
soil*. <fc an ordinary member of the Incorporated 
Law Society sat <fc adjudicated. The prc'ceedings 
were taken by the council of tliQ Incorporated 
J^aw Society who alone had power to direct pro- 
secutions, ordinary members having no control 
over the proceedings of tfie society. On the 
argument of an order nisi for a certiorari to quash 
the conviction '.—Held : the circumstances did 
not show any probabihty of bias on the part of 
the magistrate, he was not disqualified by his 
membership of the Incoiporated Law Society 
either as having a pecuniary int/erest- in the pro- 
ceedings or as being a prosecutor & therefore he 
was justified in adjudicating. — R. v. Burton, 
Ex p. Young, [1897] 2 Q. B. 4(58 ; GO L. J. Q. B. 
831 ; 77 li. T. 304 ; 01 .T. P. 727; 40 W. H. 127 ; 
13 T. L. K. 587 ; 41 Sol. Jo. 748 ; 18 Cox, C. G. 
047, D. C. 


Solicitor struck off roll — Failure to disclose 
disqualification to solicitor employer.] — See 

Solicitors Act, 1928, (c. 22), s. 2 (1). 


Sect. 2. -WHAT ACTS PROHIBITED. 

- Sub-sect. 1. — In General. 

4728. General rule — Actual acting as solicitor.] — 

Re Cook (1840), (5 L. T. O. S. 353. 

4729. who carried on the birsi- 

ness of an accountant, was instructed to collect 
a debt. Failing to recover the money he issued a 
writ which purported to be issued by Smale, a 
solr., but it was not signed by or on behalf of a 
solr. as required by R. S. C., Ord. 5, r. 7, & the 
address for seriuco given upon the writ was the 
addi’ess of S. 

After tlie writ was served, after the summons 
had been taken out to stay proceedings on the 
ground that Ord. 5, r. 7, had not been complied 
wuth, S. telogi’aphed to Smale. who was in London, 
asking for a reply that the writ was issued with 
his authority h privity. Smale replied that it 
was issued with his authority «te ju’ivity, being 
under 1-he impression tliat S. ivas acting as clerk 
to a solr., in whose service S. had formerly been, 
& with whom ho had previously had transactions 
as his agent. 

The Incorporated Law Society obtained a rule 
calling uxion S. to show cause why a writ of attach- 
ment should not issue against him for contomjit 
of ct. for having acted as a solr. contrary to 
Solicitors Act, 1813 (c. 73), s. 2, & Solicitors Act. 
1800 (c. 127), s. 20 : — Held: there was not suffi- 
cient evidence to show that S. had put himself 
forward as actually acting as asolr., <fc on that ground 
alone tin' rule would be discharged upon S. paying 
all the costs. — Dockings v. Vickery, Re Symons 
(1882), 40 L. T. 139, D. C. 

4730. Acting in own name as qualified solicitor.] 

— Re Simmons, No. 4741, post. 

4731. Threatening proceedings under Solicitors 


PART XV. SECT. 1. 

•. Right to lien an ilocumcnts .] — An 
agent, not being an attorney, con- 
dnotlnjr an appeal to the Comrs, of 
Laud Tax, has not a lion upon doen- 
raents of his principal coming Into his 
hands, for his charges in ivspcct of 
such appeal.- — Watson v. (Tinch, 
Same v. Samk (1879), r> V. L. II. (L.) 
278.— AUS. 

f. Right to practise in Sni/reme Court 
— Land agent .] — A land agent, not 
being a barrister or solr., has no 
right to practise In the Supremo Ct.. 
whether imder Land llegiatry Act, oi 
otherwise.— /fr Johnstone (188S), 1 
B. C. R. pt. 2, 334.- - CAN. 

g. Swtnmarg jurisdiction of roi/rf.] — 
The summary Jurisdiction of the ct. 


over snlrs. Is not confined to Ihoso who 
are dc jure such, but extends also to 
those who assume to act as sulrs. with- 
out having the neoeaaary qualifica- 
tions.- Re Hagel (1912), 21 W. L. K. 
4.''.0 ; 22 Man. L. R. 746 ; 3 D. L. 11. 
706.— CAN. 

PART XV. SECT. 2, SUB-SECT. 1. 

h. Attomegs Act, s. 13 — JCJfcct of.] 
— The above soot. i.s Intended lo 
provout persons from setting them- 
selves up as attorneys, not from 
drawing agreements incidentally in 
the course of their ordinary business. 
-—Re Hahunoden, Ex p. Manby 
(1877), Knox, 416.— AUS. 

k. What anumnts to breach of.] 

— It is no breach of above enact- 


ment to eliaj’go a fee for drawing up 
an agreement for the sale of the 
furniture & goodwill of a hotel, by 
which also the person, a hotel keeper 
& an attorney, drawing it purported, 
as agent for the owner of the promises, 
(o let the promises to the purchaser.— 
Re Waytii (1879), h V. L. R. (L.) 389. 
—AUS. 

l. — -.] —It is an offence under 

above Act for an unauthorised person 
in expectation of a fee, to draw a bkpey. 
pelllSon 6c statement of affairs. — Re, 
IUtciaffk (1892), 13 N. 8. W. L. R. 
194. —AUS. 

m. UngwiUfled person drawing deed 
for anoth^ unqualified person.] — An 
unqualified person, who dmws a legal 
instrument for or in expectation of 
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Secf. 2. — What acts prohibited : Sub-sects. 1, 2, 3 
& 4. Sect. 3 : Sub-sects. 1 2, 

Acts.]- — S., a partner in a firm of coal merchants? 
wrote to A., who owed the firm for coals, a noticc> 
signed by himself, headed, “ Final notice before 
proceeding in county ct. Unless you pay the 
sum of 22.9. Gd. to the firm of, etc., I shall proceed 
against you \mder the above Act ” : — Held : the 
justices were wrong in convicting S. of pretending 
to be a solr. contrary to Solicitors Act, 1876 
(c. 68), a. 12. — Symonds v. Incorporated Law 
Society (1884), 49 J. P. 212, D. C. 

4732. .] — B., an agent, who used to issue 

county ct. summonses for people, was authorised 
by V. to write to a debtor of V. for payment. B. 
sent a notice, signed by himself, in these words : 
“ County cts. Unless the sum of £1 15«. Qd. due 
to V. is paid, I shall proceed against you under the 
above Acts.” The real debt due to V. was only 
£1 6,9. B. being summoned under Solicitors Act, 
1876 (c. 68), s. 12: — Held: the magistrate was 
right in dismissing the summons, as there was no 
evidence that B. pretended, etc., to act as a solr. 
— Incorporated Law Society v. Bedford 
(1885), 49 J. P. 215 ; 1 T. L. B. 358, I>. 0. 

4733. Issuing writ.] — Re Incouj'orated Law 
Society’s Application (1885), 1 T. L. R. 354, 

U. O. 

4734. Entering appearance In action.] — Re 

Hall, Ex p. Incorporated Law’ Society, No. 
4769, post. 

4736. Giving notice of appearance to writ.] — 

An unqualified person w’ho gives, as agent for 
deft in an action, the notice of appearance to the 
writ required by JR. S. C., Ord. 12, r. 9, to be given 
by deft, to pltf. or his solr. is thereby acting in 
contravention of Solicitors Act, 1813 (c. 73), s. 2, 
which prohibits any unqualified person from 
“ acting as a solr. ” or ” carrying on any proceed- 
ing ” in the superior cts. — Re Ainsworth, Ex p. 
Law Society, [1905] 2 K. B. 103 ; 92 L. T. 6.52 ; 
sub nom. Re Ainsworth, Ex p. Incorporated 
Law Society, 74 L. J. K. B. 462 ; 53 W. K. 
533 ; 49 Sol. Jo. 403, D. C. 

^ nnotaiion Eeld. Klnnoll r. Hardlnpr, AVacc, [1918] 1 

K. B. 405. 

4736. Applying for decree absolute.] — Davies 

V. Davies, Re Watts, No. 4772, post. 

4737. Agent employed by company to Institute 
proceedings In county court.] — A co., incorporated 
imder Companies (Consolidation) Act, 1908 (c. 69), 
may lawfully employ an agent, who is not a solr., 
to institute proceedings m the county ct. & file 
the necessary pnecipe on its behalf <te, with the 
leave of the judge, to represent it in ct. 

The ancient rule that a corpn. can only act by 
attorney, which involved an appointment under 
the seal of the corpn. does not extend to prevent 
joint stock cos. from issuing process in the county 
ct. as ordinary individuals can do, seeing that 
they are liable to comply with all the provisions 
of the county ct. rules, «te without appointing any 
attorney under their common seal to do these 
acts for them. — Kinnell (Charles P.) & Co. v. 
Harding, Wage & Co., [1918] 1 K. B. 405 ; 87 


L. J. K. B. 342 ; 118 L. T. 429 ; 34 T. L. R. 217 ; 
62 Sol. Jo. 267, C. A. 


Sub-sect. 2. — Acting in Name of Qualified 

Person. 

4738. Prohibition against acting in name of 
qualified solicitor .] — Re Jaques, No. 4774, post. 

4739. .J — Re Jackson A Wood, No. 4762, 

post. 

4740. .]— Re Whitmarsh (1883), 27 Sol. 

Jo. 683, D. C. 

4741. .] — Every person who acts as a solr. 

contrary to Solicitors Act, 1843 (c. 73), s. 2, is 
liable to attachment for contempt of ct. under 
Solicitors Act, 1800 (c. 127), s. 26, whether he so 
acts in the name of any other person or in his 
own name, unless such person be duly qualified. 
Although the ct. wdll generally adopt the findings 
of the master as to such conduct, his report is 
not conclusive . — Re Simmons (1885), 15 Q. B. D. 
348 ; 53 T.. T. 147 ; 49 J. P. 740 ; 33 W. K. 706, 
1). C. 

AnnoiaUon ■- Refd. lie Incorporated Law Soc. & Four 
Solicit orb (1891). 7 T. L. K. C72. 

4742. — — .] — Re A Solicitor, Tie Wall (1888), 
4 T. L. R. 749 ; sub nom. Re Grayston, Tie 
Wall, 32 Sol. Jo. 680, D. C. ; on appealt 1 T. L. R. 
772, C. A. 

Antwialwns lie Kelly (1894), 43 W. 11. 191 , lie 

Burton Blinkhorn, [1903] 2 K. B. 3U0. 

4743. .] — Irvin v. Sanger, No. 4756, post. 

4744. — — .1 — Re Braid. Ex p. Incorporated 
Law Society (1899), 43 Sol. Jo. 192, D. C. 

4745. With his consent.] — Abercrombie 

f». Jordan, Re Hunt, No. 4767, post. 

4746. Solicitor dead— Alleged Ignorance of 

death.] — Re Webber (1892), Times, Dec. 20, 

D. (J. 


Sub-sect. 3. — Acting in Employmenu’ of Soli- 
citor. 

See, noiv, Solicitors Act, 1928 (c. 22). 

4747. Solicitor charged for work done.] — I^aw 
stationers, not qualilied jih soils, or proctors, were 
accustomed upon the instniction A in tlie names 
of London or country soils, to take to the Registry 
of the Probate Div. original wills A the engross- 
ments thereof, with the projjcr afiidavits, A if 
tliese were in order, to fetch away tlie probate ; 
if any question arose as to the sulficieney of tlj<! 
documents tlie statioiKu-s communicated it to the 
solrs. All the charges betw’een solr. A client were 
made by the solrs. A the stationers charged the 
solrs. for their clerk’s time only : — Held : the 
stationers had not acted as solrs. or proctors, A 
were not liable to the penalties imposed by 
Solicitor^ Act, 1860 (c. 127), s. 26. 

A qualified solicitor may act per alium A is not 
bound necessarily to act per se (Lord Sel- 
BORNE, C.). — Law Society v. Waterlow, Same 
V. Skinner (1883), 8 App. Cas. 407 ; 52 L. J. Q. B. 
674 : 49 L. T. 141 ; 31 W. K. 754, H. L. ; affg 


a fee or reward to bo paid to another 
UTKiuallficd person, la not pnntshable 
under Legal Practitioners Act, 1898, 
B. 40. — lie Crowxey (1899), 20 N. S. W. 
L. R. 150 ; 15 N. H. W. W’. N. 263.— 
AUS. 

n. Supreme Court Act, 1890, b. 261 
■ — Conairuchon of.] — The above eoct. 
prohibiting unqualified persona from 
drawing or pioparlng for any foe, 
gain, or reward “ any conveyanc/e or 
other deed or instrument In writing 
relating to any real estate, ” ia confined 


In its operation to something akin In 
its nature to what la commonly known 
as conveyancing. — Re Simpson A 
Fkicke, Ejc p. Robinson, [1910J 

V. L. R. 177.— AUS. 


PART XV. SECT. 2, SUB-SECT. 2. 

o. Attorney vHihoul practising certi- 
ficate signing consent in name of 
another attorney.] — Where H., an 
attorney who had ceased practising, 
signed to a consent for judgment the 


name of another attorney, without 
any authority to do so, & the debt 
for which the action was brought was 
lost ; the ct. on a petition presented 
by pltf. in that action, against H., 
ordered him to pay the amount of 
such debt, costs & Interest, & also the 
costs of the petition as between 
attorney & client, with liberty, how- 
ever, to proceed against the orUdnal 
debtor for the amount of the debt so 

? aid by resp. — Paton v. Haktk (1859), 
3 L. T. O. S. 292.— IR. 
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Part XV. — ^Unqualified Persons. 


S. C. sub nom. Law Society v. Sha\v, Same v. 
Waterlow (1882), 9 Q. B. D. 1, C. A. 

Annotation : — Apld. lie Panton, [1901] P. 239. 

4748. .] — A person employed by a solr. 

as a process server, who settles the allidavits of 
persons in his emiiloyment relating to service 
of process, does not by so doing act as a solr. 
within Solicitors Act, 1843 (c. 73), s. 2, so as to 
bo liable to attachment for contempt of ct. under 
Solicitors Act, 1800 (c. 127), s. 26 . — Jtc Louis, 
Ex V. Incorporated Law Society, [1891] 1 Q. H. 
(549 ; 60 L. J. Q. B. 500 ; 64 L. T. 565 ; 39 W. R. 
511 ; 7 T. L. R. 420, D. C. 

4749. Stationers taking wills for probate.] — 
Law Society v. Wateri.ow, Same v. Skinner, 
No. 4747, ante. 

4760. Process server settling affidavits — Affidavit 
relating to service of process.] — Ec Louis, Ex p. 
Incorporated Law Society, No. 4748, ante. 

4751. Lodging caveat.] — Any perscjn may enter 
a caveat on behalf of a country solr., A in doing 
so it is not necessary for him to give a I^ondon 
address. Entering a caveat is a ministerial act 
only, & a lay person who does so on belialf of 
another is not liable i^o attachment as an unquali- 
fied person under Solicitors Act, 18()() (c. 127), s. 26. 
—lie Panton, 11901] P. 239 ; 70 I,. J. P. 95 ; 84 
L. T. 725 ; 45 Sol. Jo. 523. 

Sub-sect. 4. — Accottntants discuarqing 
Duties op Soijcitor. 

4752. Accountant acting as solicitor prohibited.] 

—Anon. (1888), 23 L. Jo. 265. 

4753. Application for liquor license.]— 

Kevej.l, In(X)Rporated Law Scx iety’s Api>lt- 
CATION (1888), 4 T. L. R. 538, I). C. 


Sect. 3.— EFFECT OF DOING PROfflBITED ACTS. 

Sub-sect. 1 — In (Jenehau. 

See Solicitors Acts, 1843 (c. 73), s. 26; 1860 
(c. 127), R, 26 ; Attorneys A Solu itois Act, 1871 
(c. 68), s. 12 ; Stamp Ak., 1891 (c. 39), s. 43 (1). 

4754. Liability for negligence.] — Brown v. 
Tolley, No. 4778, potst. 

4755. Whether costs & disbursements recover- 
able.] — A person not a solr. sued for the amount of 
ct. fees paid by him on couunencing a county ct. 
action on behalf of deft., A as a preliminary to the 
hearing of it, A for remuneration for services 
rendered in it out of ct. ; — Held : the claim was, by 
Solicitors Act, 1874 (c. 68), s. 12, not maintainable. 
— Verlander V. Eddolls (1881), 51 Ti. J. Q, B. 
55 ; 45 L. T. 543 ; 46 J. P. 229 ; 30 W. R. 104, 
D. C. 


4766. .] — The successful party in an action 

cannot, where the person employed by him as 
solr. is a person unqualified to act as a solr., 
recover his costs A disbursements from the oppo- 
site iiavty, since Attorney A Solicitors Act, 1874 
(c. 68), s. 12, enacts that “ no costs ... in relation 
to any act or proceeding done or taken by any 
person who acts as attorney or solr. without being 
duly qualified . . . shall bo recoverable ... by 
any xierson or persons whomsoever.” 

The statute applies, although the solr. on the 
record i.s duly qualified, if the proceedings are in 
fact taken by a person who is not a solr. — IrVIN v. 
Sanger (1888), .58 L. J. Q. B. 64 ; 59 L. T. 894 ; 
5 T. L. R. 113, D. C. ; affd. (1889), 5 T. L. R. 171, 
C. A. 

4757. — — Wii.LiAiMS V. Vere (1891), 10 
T. L. R. 477. 

Practising without certificate.] — See Part 11., 

Sect. 6, sub-sect. 4, B., ante. 

4758. Order to deliver up money into court — 
Disobedience to order attachment for contempt.] — 
lie Hulm a Lewls, No. 4082, ay\tc. 

4759. — - Person Intervening in business of 
solicitor — No representation as solicitor.] — lie 
iluKST A Middleton, Ltd., Middleton v. Tins 
Co., No. 3570, ante. 

Effect of practising without certificate.] — See 
Part II., Sect. 6, sub-sect. 4, ante. 


SUB-SfCUT. 2. — l^ENALTIES. 

A. In General. 

See Solicitors Act, 1860 (c. 127), s. 20 ; Attorneys 
A Solicitors Act, 1874 (c. 68), s. 12. 

4760. Indictment for misdemeanour.] — Soli- 
citors Act, 1813 (c. 73), s. 2, prohibits, generally, 
persons from acting as attorneys in any ct. of 
civil or criminal jurisdiction, unless previously 
admitted, enrolled A otherwise duly qualified. 
Sects. 35, 36, enact that, in case any person shall 
so .act, he shall be incapable of recovering his fees, 
A such offence shall be deemed <a contempt of ct., 
A be punished accordingly : — Held : an unquali- 
fied person so acting .as an attorney may be indicted 
under the substantive pr<diibitory clause, sect. 2, 
for a misdemeanour, A sects. 35, 36. do not limit 
the ]>unishment for the offence to the particular 
incapacitv A punishment there specified. — R. v. 
Buchanan (1846), 8 Q. B. 883 ; 15 L. J. Q. B. 227 ; 
7 L. T. O. H. 83 ; 10 J. P. 615 ; 10 Jur. 736 ; 2 
Cox, C. C. 36 ; 115 E. R. 1107. 

Annotations • — Refd. Oabome r. ]\Iilnuiu (1886), 1 7 Q. B. D. 

.^.11. Mentd. ll. v. nail, [I8i»i] i y. b. 747 , Stovens v. 

Chown, Stevens e Clark, [1901] I Ch. 894. 

4761. .] -Anon. (1890), 88 L. T. Jo. 

315. 


PART XV. SECT. 3, SUB-SECT. 1. 

4755 i. Whether costs cC’ disbnrsctncnts 
rccot^er(iblc.\ — No suIt.’h fees sliould be 
allowed on tbo taxation as affainst 
pltf. of the costs of the successfuf 
defence of an action against one 
uiombcr of a legal tlrm for whom the 
Ibin acts as solrs. when another 
jnenibor ts not a solr. — Whi(5HT v. 
Elmoit (1911), 21 Man. L. JL .337. — 
CAN. 

4766 li. .] — Stephknson v. Ilia- 

GINSON (1847), 9 1. L. It. 4.')8 ; affd. 
(18.51), 3 H. L, Cos. 038.— IR. 

4766 iii. — Anuulleoncedugcnl 

acting us agent lu his own cause, & 
who has got a decree for expouscs, 
cannot recover more than his outlays. 
— Btkwakt V . A. B. (1827), 5 8h. (Ct. 
of Sess.) (J58 ; 2 Fac. Coll. 476.— 

BOOT. 


4755 iv. -.] — A law agent ])elng 

lrust<*e under a trust deed, in which 
lie had a personal interost, having, as 
agent, conducted processes on belialf 
of the trust estate : — //rW ; not 
entitled to credit for his charges & 
disbui'semeuts as agent, while lie had 
no attorney’s certlflre,te. — Johnson 
V. M'Quekn (1834), 12 8h. (Ct, of Scss.) 
770,— SCOT. 

PART XV. SECT. 3, SUB-SECT. 2.— A. 

p. Fine — At instance of Law Society.] 

— Re Kino, Ex v. Inookpouatkp 
Law Institutk of N. S. W. (1887), 8 
N. S. AV. L. 11. (L.) AUS. 

q. .] — w'akkly V . Sullivan 

(1896), 30 1. L. T. Jo. 185.— IR. 

r. Duty to convict attorney alloic- 
iny his name, to he used — Before »ub- 
jeciing unauilunrised person to penalty.] 
—To subject a person to the penalty 


of 22 Goo. 2, c. 4 0, loi suing out 
piocesa, etc., the attorney allowing his 
name to he used must timt be con- 
^icted.— R. V. Bidwell (1827), Tay. 
487.— CAN. 

t. Land agent hable to penalty 
for acting as solicitor in Irish Land 
(Umimission Court.] — Incoupouated 
Law Society v. Loitie (1905), 39 
I. L. T. Jo. 192.— IR. 


a. B hether indictment lice.] — Upon 
demurrer to an indictment charg- 
ing deft, with having practised as 
a barrister A solr. contiary to Law 
Practitioners Act (Amondmont) Act, 
1866, s. 3 : — Held : ns the clause 
creating tbo offence annexed a penalty 
to it, & as there was no other statutory 
provision oxpi'essly providing a remedy 
by indictment In such case, deft, was 
entitled to Judgment. — R. v. Smythikh 
(1872). Mac. 939.— N.Z. 
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Sect. 3. — Effect of doing prohibited acts: Sub-sect. 

I- 2, It. db C. ; sub-sect. 3. Sect. 4.] 

B. Imprisonment. 

See Solicitor’s Act, 1843 (c. 73), s. 32. 

4762. Liability to imprisonment.] — An attorney 
engaged a certificated conveyancer to conduct his 
business, & agreed to allow him a moiety of the 
profit instead of a salary. The names of both 
were painted on the office door, & bills for business 
were made out & delivered in their joint names : — 
Held : this was a case within 22 Oeo. 2, c. 46, 
s. 11, inasmuch as the attorney had allowed his 
name to be used for & on account of an unqualified 
person : & the ct. ordered the attorney to be 
struck off the roll, & the clerk to be committed to 
prison for a month . — Re Jackson & Wood (1823), 
1 B. & C. 270 ; 3 Dow. & By. K. B. 263, n. ; 1 
1.. ,1. O. S. K. B. 115 ; 107 E. R. 101. 

Jnnotafions : — Apld. Re Palmer (1835), 1 Har. & W. 55. 

Consd. Sterry v. Clifton (1850), li) L. J. C. P. 237. 

4763. .] — Where the London agents of an 

attorney residing in the country omitted for more 
than a year to take out a certificate for him, but 
afterwards a certificate was taken out/ but he was 
not re-admitted, & he continued to practise, & 
employed another person ignorant of the omis.sion 
regarding the certificate, as his London agent, 
but upon notice of the facts, & of Ms legal liability, 
ceased to act as an attorney, & in the next suc- 
ceeding term applied to be re-admitted, & was 
re-admitted accordingly: — Held: (1) the new 
agent was not liable under the 22 Geo. 2, c. 46, 
to be struck off the rolls for permitting an un- 
qualified person to practise in his name ; for 
though imder 37 Geo. 3, c. 21, s. 31, the omission 
by an att orney for a year to take out Ms certificate 
makes his admission null & void, it does not 
render him an unqualified person within the 
meaning of the 22 Geo. 2, c. 46 ; (2) tlie count I’y 
attorney was not, imder the circumstances, liable 
to be imprisoned under tliat Statute. — Re IIODO- 
SON & Ross (1835), 3 Ad. & El. 224 ; 1 Har. & W. 
265 ; 111 E. R. 3PS ; sub norn. Re Ross & Hodg- 
son, 4 Nev. & M. K. B. 763 ; 4 L. J. K. B. 264. 

Annotation: — As to (1) Apld. nodkinson v. Mayer (1837), 

6 Ad. & El. 194. 

4764. .] — Rc Whitmaksh (1883), 27 Sol, Jo. 

683 D. C. 

4765. .y-Re A Solicitor, Re Wall (1888), 

4 T. L. R. 749 ; sub nom. Re Grayston, Re Wajx, 
32 Sol. Jo. 680, D. C. ; on appeal, 4 T. L. R. 
772, C. A. 

Annotations. — Consd. Re llurtoii & niLukhoru, flOOSJ 2 

K. B. 300. Reid. Re Kelly (1894), 43 W. R. 191. 

4766. Whether prisoner treated as first class 
misdemeanant.] — A person committed to prison 
under Solicitors Act, 1843 (c. 73), s. 32, for acting 
as a solr. though not duly qualified is a “ criminal 
prisoner ” within Prison Act, 1865 (c. 120), s. 4. 
Such a person is not entitled to be treated as a 
first class misdemeanant by Prison Act, 1877 (c. 21), 
s. 41 . — Osborne v. Milman (1887), 18 Q. B. D. ; 


471 ; 66 L. J. Q. B. 263 ; 66 L. T. 808 ; 61 J. P. 
437 ; 35 W. R. 397 ; 3 T. L. R. 462, 0. A. 

Annotations : — Apld. Re Grayston, Re Wall (1888), 4 T. L. R. 
772. Mfintd. R. v. Nat Bell Llauors, [1922] 2 A. C. 128. 


C. Attachment and Committal. 

See Solicitors Act, I860 (c. 127), s. 26. 

4767. Whether writ issued.] — ^An unqualified 
person who acts as a solr. commits an offence 
against Solicitors Act, 1843 (c. 73), s. 2, though 
he acts in the name & with the consent of a duly 
qualified sob. 11., who had carried on the business 
of an accountant, arranged with C., who had been 
admitted as a solr., that he should use H.’s offices, 
& any business H. had he was to allow C. to attend 
to, H. to share in the profits, but in what proportion 
was not settled, or, according to H.’s version of 
the ari’angement, H. was to be paid, as a com- 
mission, one half-share of profits after deducting 
all expenses, including rent of offices, was to 
find money & clerk to carry on the business. 
Pui’suant to this arrangement, II,, sometimes 
with C., &' sometimes alone, transacted various 
matters which it was alone competent to a solr. 
to transact, generally using the name of C. & co., 
but sometimes not, & not always with the know- 
ledge or expri'ss sanction of G. :~Held : II. had 
been guilty of a contempt of ct., & an attachment 
mu.st issue against him. — Abercrombie v. Jordan, 
Re Hunt (1881), 8 Q. B. D. 187 ; 30 W. R. 810, 
G. A. 

4768. .]~R€ Webber (1892), Times, Dec. 

20, D. G. 

4769. .] — Every unqualified person acting 

as a solr., contrary to Solicitors Act, 1843 (c. 73), 
s. 2, is liable to attachment for contempt of court 
under Solicitors Act, 1860 (c. 127), s. 26. An 
umjualilied person, wdio described himself as an 
architw^t dc surveyor, was emijJoycd as agent to 
negotiate about the lease of a house. He sent m 
a bill of costs to the person who employed him, 
in which the following item appeared : “At your 
request attending Law Gts. & paying the necessary 
ct. fees incidental to putting in a jiersonal appear- 
ance to the action. Bringing forms to you & 
obtaining your signature, & depositing same in 
accor< lance with standing orders. Obtaining & 
paying for copies in duplicate & forwarilmg same 
to Messrs. G. & Sons requesting statement of 
claim ’’ : — Held : although the Act had been 
transgi’essed by the unqualified person, no order 
would be made against Mm except he be ordered 
to pay the costs of the application. — Re Hall, 
Ex p. Incorporated Law Society (1893), 69 
L. T. 385 ; 9 T. L. R. 462 ; 5 R. 625, D. 0, 

4770. .] — Re Berriman (1896), 40 Sol. Jo. 

377, D. G. 

4771. .] — Re Braid, Ex p. Incorporated 

Law Society (1899), 43 Sol. Jo. 192, D. C. 

4772. .] — Where an unqualified person acted 

in obtaining a decree nisi for divorce made absolute, 
& asked for & obtained from petitioner a larger 


PART XV. SECT. 3, SUB-SECT. 2.— C. 

4767 i. Whether wnt issued.] — -If a 
porsou docB a thing usually done by a 
Holr., dooH It in such a way as to 
load to the reaBonabln mferonoo mat 
ho is a solr. ]f he combines profofabmg 
to be a HOlr. with action usually taken 
by a solr. the person so conducting 
hluibolf acts as a solr. within imperial 
Acts Application Act, 1922, s. 87, & 
is lialde to pmiishment as for a con- 
tempt of ct. — Re SANDlcitaoN, Ex p. 
Law jNsrrnrrE OF Victokia, fl927J 
V. L. R. 394 , 49 A. L. T. 3 ; [19271 
Argus, L. R. 229,~AUS. 

476711. .]~Re C (1897), 5 

B. C. R. 530. -CAN. 


4767 ill. .] — An attorney who had 

been stmek off the Roll of attorneys, 
notaries & conveyancers. Issued a 
circular to tho effect that ho was 
" prepared to luidertako all matters 
in counoctlou with the putting through 
of transfers & bonds & the conduct of 
civil cases In tho lower cts." ; — Hdd : 
the clrculajp amounted to a representa- 
tion that resp. was a quallflod convey- 
ancer & a qualified practitioner in tiio 
Magistrate’s Ct., & an order for 
committal for contempt of ct. should 
be made against resp. — Incokpobated 
Law Society v. Bukes, [1910J T. P. I). 
160.S. AF. 

b. Conditional order for attachment 


made .] — An attorney residing tho 
greater portion of his time La tho 
country. & seldom coming to Dublin, 
employed a nonprofossional agent to 
transact his business, with instructions 
that whenever a plain & simple case 
came into his hands ho might oom- 
monce prooeedinm, & sue out writs 
of sununons without communicating 
with his principal, & also that he 
should procui'o for him all the business 
ho could. It did not apitear that the 
agent had rooolvod instructions to 
Inform hie employer what was done 
In tho conduct of such suits as might 
bo commenced without tho knowledge 
of the latter. A conditional order for 
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sum than was really payable as the necessary fee, 
the ct., holding that he had been guilty of con- 
tempt of ct., made an order that he should be com- 
mitted to prison for six weeks, & pay the costs of 
the proceedings against him for attachment. — 
DAVIK8 V. Davies, Re Wattb (1913), 29 T. L. R. 
513 ; 67 Sol. Jo. 634. 

4773. Plea of Ignorance.] — Anon. (1888), 

23 1j. Jo. 205. 

4774. Examination of witnesses In support of 
charge — Examination viva voce.] — By 22 Geo. 2, 
c. 40, s. 11, it is enacted, “ that if any sworn 
attorney or solr. shall suffer his name to be used 
by an unqualified person, to enable him to practice 
as an attorney, or solr., & complaint shall be made 
thereof in a summary way, <& proof made thereof 
on oath to the satisfaction of the ct., such attorney 
or solr. shall be struck off the roll ” ; & by the 
same sect , it is enacted, “ tliat in that case, & 
upon such complaint, & proof made as aforesaid, 
it shall be lawful for the ct. to commit such un- 
qualidod person so acting or practising, as afore- 
said to the prison of the said ct. for any time not 
exceeding one year ” : — -Held : a person brought 
within the latter branch of tlie sect, upon affidavit 
of his olTence, was not entithid to liavc tlui witnesses 
in support of the charge examined viva voce. 

After the matter had been referred in such case 
by consent of counsel, to the master of the Crown 
Olfice, who reported the party in contempt, the 
ct. allowed the latt-tir to bring the wJiole of the 
ras(i under their own consideration, wlien brought 
up to be committed . — Re Jaquios (1822), 2 Dow. 
A Ry. K. B. 04 ; sidj nom. Ex p. Jacques, 1 L. J. 
O. S. K. B. 6. 

Annotatum — Refd. Williaius v. Jomss (1825), 7 Dow. & 

liy. K. B. 548. 

4775. Whether appeal lies to Court of Appeal.] — 

No ajipeal lies from au order of the High (’t. of 
Justice for the imprisonment of an unqualified 
person for acting as a sob *. — Re thiAYSTON, Re 
Waei. (1888), 4 T. \u R. 772, C. A. ; on appeal 
^'om S. O, svb nom. Re A Solicitor, Re Wall, 

1 L. H. 749, 1), C. 

dnn(ftatiae^' . —Refd. lie Kelly (1894), 43 W. It ]9i ; Jic 

Bui ton & Blitikhorn, [19031 2 K. B. 300, 


Sub-sect. 3. — Effect on Proceed ings. 

4776. Whether proceedings void.] — Where a 
declaration was delivered by pltf., in the name of 
F. as his attorney, & it appeared that F.’s name 
was not on the roll, or enteri'd in the books of this 
ct., A that he had not. taken out any certitieate : - 
Held : it could not be treated as a nullity. — 
Bayley V. Thompson (1834), 2 Cr. A M. 073 ; 3 
L. J. Ex. 210 ; 149 E. R. 931 ; sub 7iom. Bazley 
y. Thompson, 4 Tyr. 955. 


4777. .] — A motion to set aside an inter- 
locutory judgment for irregularity, which was 
signed because a plea was pleaded in the name of 
a person who was not an attorney : — Held ; in 
time, on May 23, the day of executing the writ of 
inquiry, though the notice of executing the inquiry 
was served on May 15, Pltf, cannot treat such a 
plea as nullity. — Hill v. Mills (1834), 2 Dowl. 
090. 

4778. .] — Pi*occcdings taken by an un- 
certificated attorney, are not, as affects his client, 
deemed void or iiTcgular. 

If an unprofessional man undcirtake to conduct 
legal proceedings for another, he is liable to that 
other for neghgimce, although he may have 
employed an attorney to do part of the work. 

B., being in dilliculties, employed deft, to take 
him tlirougli the county et. in bkpey. for reward. 
A petition for liquidation, signed by an uncerti- 
ficated attorney, was filed, A jiltf. was apiiointed 
trustee ; deft, jiartly employing an attorney in 
the matter. 

The necessary notices for the meeting of creditors 
not having been inserted in the Gazette, tlie registrar 
refused to r(*gister the proceedings, which became 
moperativt', so that B. was forced to pay debts 
wliich would otherwise have been barred : — Held : 
deft, was liable to pltf. — Brown v. Tolley 
(1874), 31 L. T. 485 ; 39 J. P. 214. 

Effect of practising without certificate.] — See 
Part II., Sect. 0, sub-sect. 4, E., ante. 


Sect. 4.— VAUDITY OF AGREEMENTS BETWEEN 
SOUCTTORS AND UNQUAUFIED PERSONS. 

Sec, 710W, Solicitors Act, 1928 (c. 22). 

4779. Bond given by solicitor — To secure part 
profits of suits for benefit of unqualified person.] — 

A bond given by an attorney, conditioned for 
securing a part of the profits from suits, for the 
benefit of an unqualilied person, is illegal. But 
where the condition is composed, partly of such 
illegal provision, A part ly ol another, for securing 
to tlie same unqualilied person a share of profits 
in the business, besides those to be derived from 
suits, the condition may stand good for the latter ; 
A the bond may be enforced. — CusSE v. Corfe 
(1828), 0 L. J. O. S. K. B. 140. 

4780. Solicitor permitting unqualified person to 
use his name.] — Scott v. Miller, No. 4460, ante. 

4781. .] — There is nothing illegal in the 

employment by a solr. of an unqualilied person 
upon the terms that he shall receive a share of 
the profits of business introduced by him to the 
solr. 

By the first clause of an agreement entered Into 

bohulf of graulor, viiio was unable 
to write, by a law affcnt, who had 
liassod the nocoHsary oxamlnatinn, 
paid the duty of £55, <Sc been duly 
enrolled as a law agent, but who had 
not taken out tho annual certlfleate 
authorising him to praotiso. In an 
action for roductiou of tho deed on tho 
ground of invalidity of execution : — 
Held : the deed had been validly 
executed, in respect that tho person 
signing for tho grantor possessed the 
qualification & status of a law agent 
wlttUn Oonveyauclng (Scotland) Act, 
1924, s. 18 (1). — Stkchkn V. Scott, 
[1927] S. C. 85.— SCOT. 

PART XV. SECT. 4. 

e. Sharing of fees,] — An attorney 
agreed with a clerk to take him into 
partnership at tho expiration of his 
articles, A that his share in tho profits 
should commence from tho date of 


in attachment against the attorney 
'i, agent was made absolute, upon tho 
rrouuds that such a practice was a 
iolation of 13 & 14 Geo. 3, c. 23. — 
ViHUoM IK Kellv (1854), 7 Ir. Jur. 

- IR. 

PART XV. SECT. 3, SUB-SECT. 3. 

4776 i. Whether proceedings void .] — A 
vrit issued by an imcorUheatod 
ittoruey, A all lu-ocoedlngs taken 
.hereunder, will bo sot aside. — 
llB8BKTaA.Y V. Maokky (1809), 1 Hail. 
138.— CAN. 

4776 il. .]— Whore a writ was 

nado out A tested on .fimo 11, & 
‘omaiuod in the attorney's office until 
!5th, when he served it on deft. 
fold : It was not issued until 25tli, & 
he attorney having taken out his 
ortifleato before that day, though 
ftor the writ was made out, the writ 


Avas valid. — S eici.yk v. Bums (1877), 
1 1’. & B. 53,— CAN, 

4776 iii. -.] — I’roccedings by an 

attorney who has not paid tho foe 
required by C. S. N. B. o. 34, s. 4, are 
void, A tlio right to set aside the 
jirocoedings is not waived by tho 
opposite party contesting tho suit tu 
judginont. 11. v. SiHK, Bisk v. FoLiEY 
(1901), 35 N. B. K. 560.— CAN. 

c. Notuc of action given bg un- 
uiUhoriscd person — Whether acts may 
be ratijied.] — A notice of action given 
by an unauthorised solr. is not ratllied 
by an authority to the solr, to sue, 
nor by co mine nolng the action. — S haw, 
Savill, a AbuiON Co., Ltu. V. Timajiu 
I lAunouK Boauo (1888), 6 N. Z. L. II. 
45(i.— N.Z. 

d. Validity of excciUion of trust-dis- 
position d- sMletnenl .] — A trust disposi- 
tion A settlement was signed on 
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Sect. 4. — Validity of agreements between solicitors 
and unqualified persons. Sects. 6, 0 <£: 7. 
Parts XVI., XVII. XT///.] 

between a solr. & an unqualified person the solr. 
agi'eed to engage the unqualified persoii as his 
managing clerk, & to pay him a salai-y of £3 10s. 
per week, & in addition a bon\is of 25 per cent, on 
all gross costs & other profits, exclusive of all 
disbursements, received by the solr. on all business 
introduced by the unqualified person either 
directly or indirectly. 

Clause 3 provided that in the event of the deter- 
mination of the engagement the bonus of 25 per 
cent, was to be continued to be paid, notwdth- 
standing such detennination, less £3 lO.s. per 
week ; — Held : although the agreement wordd 
have been v'^alid if it had contained the first clause 
f>nly, it was rendered invalid by reason of the 
third clause inasmuch as that clause showed that 
the business which was the subject of the agree- 
ment was the business of the clerk wliich was t-o 
be carried on in the name of the soh‘. for the 
clerk’s profit, & the agrt*(‘mcnt was therefore 
illegal under the words in fSolicitors Act, 1813 
(c. 73), s. 32, wdiich prohibit a solr. from permitting 
his name to be used in any matter for the profit 
of an unqualified person. — H arpkr p. ICyjolfsson, 
(19141 2 K.lh 411 ; 83 L. J. K. II. 774 ; 110 L. T. 
540 ; 30 T. L. R. 240, C. A. 

Annotation : — Befd. Lake v, Daiilcti & (Jluekstein (1021) 

37 T. L. IL 31G. 

4782. Agreement between client & solicitor — 
Solicitor to be paid salary — Surplus of receipts to 
be paid to employer — Solicitor not to transact pro- 
fessional business for any other client.] —An agree- 
ment between a client A a solr. that the solr. shall 
bo x>aid a fixed yearly salary, to be clear of all 


expenses of his olllco, & to include all emoluments, 
he x’aying to the client any surphis which may 
arise of receipts over payments, is not opposed 
to the jjrovisions of the Attorneys & Solicitors 
Af ts, nor to the policy of the law, where it is also 
a term of the agi’eernent that the solr. is not to 
transact i>rofessional business for any other client. 
— Galloway v. London Corpn. (1807), L. R. 4 
Eq. 90 ; 30 L. J. Ch. 978 ; 16 L. T. 407 ; 15 W. R. 
1032. 

4783. Agreement to remunerate unqualified 
person for work Introduced.] — There is nothing 
illegal in a bargain betw'^een a solr. & an unqualified 
person that the solr. will pay remuneration to the 
unqualified person in respect of business done by 
the solr. for clients introduced by the unqualified 
person. — Lake v. Bartlett & Gluckstein (1921), 
37 T. L. R. 310. 

4784. .] — Harper v. Eyjolpsson, No. 4781, 

atiie. 


Sect. 5.— SOUOTOR PERMTITING USE OF NAME 
BY UNQUALDFIED PERSON. 

See Part XIV., Sect. 1, sub-sect. 2, (d), ante. 


SKcr. O.—SOUCTTOR ACTING AS AGENT FOR 
UNQUALIFIED PERSON. 

Sec Part XIV., Sect. 1, sub-sect. 2, C. (6), 


Sect. 7.— SOUCITOR EMPLOYING PERSON 
STRUCK OFF ROLL. 

See Solicitors Act, 1928 (r. 22). 


Part XVI. — The Official Solicitor. 


Sec Ofticial Soheifor Act, 1919 (c. 30) ; It. S. C.. 
Old. 33, r. 9 ; Ord. G5, r. 13. 

4785. Official solicitor as solicitor to person 
suing In forma pauperis.]— It is no part of the 
duties of the official solr. as such to act as solr. to 
pltf. suing in jormd pauperis who does not suggest 
the name of any other solr. to be assigned to 
him. 

In the absence of special circumstances the 
official solr. will not be assigned as .solr. to ydtf. 
suing in fornid pauperis . — Moctuie v. Mitchbli., 
[1901] 1 K. B. 596 ; 70 L. .T. K. B. 401 ; 84 L. T. 
187 ; 49 W. R. 274 ; 17 T. L. R. 258 ; sub nom. 
Montrib V . Mitchell, 45 Sol. .To. 275, C. A. 
Official solicitor as guardian ad litem — Infants.] 

liiB artiolcH. The evidence did not 
Hhow tliat tlic clerk had been admitted. 

A Heparation took plao*. & an action 
way bi'ongbt for compi-nflatloii for 
hLTviocH : — Held : the cuhc caino within 


See Infants, \"o1. XXVIII., p]). 303, 319, 328, 
Nos. 1619, 1840-1843, 1964, 1065. 

Lunatics.] — See Lxtnatic.s, Vol. XXX III., 

p. 232, Nos. 1457-1461. 

4786. Instructions to official solicitor— To be 
reduced to writing.] — Whei e the ct, refers a matter 
to the official solr,. the instmetions, if not insoi'ted 
in the order, ought to be embodied in some docu- 
ment, or at least be reduced into writing . — lie 
Caton, Vincent v. Vatcher (1011), 55 Sol. Jo. 
313. 

4787. Undue delay In proceedings — Summons 
taken out by official solicitor.] — Re Cornish Tin 
Land.s, Ltd., Ba.stard r. The (’o., (1918), 63 
Sol. Jo. 166. 


22 Geo. 2, c. 40, which ifi in force heie, 
ullhouifh lejMjaled In Kngrlund, 1 1n' 
action was not niaintainablo. — Donnk 
P. U’ifEii.io (1802), 11 C. J*. 401. 

CAN. 


f. - I It is not lawful for an 
attorney & notary to share ills fees 
with a law URent or other unquallited 
pei-BOu. — M ookf. r. Haupt, [JUISJ 
C. 1>. D. ]0:5G.— S. AF. 
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Sect. 1.— APPOINTMENT AND REMOVAL OF 
COMMISSIONERS. 

See Commissioners for Oaths Act, 1889 (c. 10), 
ss. 1, 2, 6, 11 ; Solicitors Act, 1860 (c. 127), s. 30 ; 
Supreme Court of Judicature Act, 1925 (c. 69), 
ss. 110, 114. 

4788. Duration of commission —Until revoked 
by Lord Chancellor.] — In 1875, prior to the coming 
into operation of Jud. Acts, a solr., whilst in 
practice as such, was appointed a comr. to 
administer oaths by tlio Ct. of Exch. under 22 
Viet. c. 16. In 1883 he was struck off the rolls, 
but continued to act as a comr. Uijon an applica- 
tion to remove an affidavit sworn before him in 
1891, ux)on the ground that it was not sworn 
before a comr. or a person duly appointed to 
administer oaths : — Held : the period of duration 
of the commission was the pleasure of the Ct. of 
Exch . ; in order to put an end to the commission, 
it must be revoked by the Jxird Chancellor, in 
whom tiie power of revocation formerly possessed 
by that ct. is now vested by Commissioners for 
Oaths Act, 1889 (c. 10), s. 1 ; ^ as that had not 
been done, the application must be refused. — Ward 
V. Gam(3F.e (1891), 65 L. T. 610 ; 40 W, R. 39 ; 7 
T. L. R. 752. 

4789. tSiiRArNELi’. Gamoee (1891), 

8 T. L. R. 9, J). C. 

4790. - - ~ Whether after solicitor struck off 
rolls.] — Ward v. Gaivkiee, No. 4788, nnie. 

4791. Shrapnel F. Gamoee (1891 ), 

8 T. L. R. 9, D. 0. 


Sect. 2.— WHO MAY TAKE AFFIDAVITS. 

See Commissioners for Oaths Act, 1889 (c. 10), 
ss. 1, 2, 11 ; 1891 (c. 50), s. 1 ; R. S. C., Ord. 38, 
r. 16. 

Solicitor In cause.] — See, generally. Evidence, 
Vol. XXII., pp. 556-658, Nos. 6004-6042. 

4792. Solicitor who has not taken out practising 
certificate.] — Anon. (1909), 73 J. P. Jo. 136. 

Officials & commissioners.] — See, generally. Evi- 
dence, Vol. XXII., pp. 555, 556, Nos. 5997-6003. 

Persons out of the Jurisdiction.] — See, generally. 
Evidence, Vol. XXII., pp. 658-502, Nos. 6043- 
6112. 


Sect. 3.— DUTIES OF COMMISSIONERS. 

4793. To certify exhibit referred to In affidavit.] — 

A comr. before whom an affidavit is sworn, ought 
to certify that any exhibit annexed is the docu- 
ment referred to in the affidavit. — Be Allison 
(1854), as reported in 10 Exch. 501 ; 18 J. P. 
746 ; 3 W. R. 62 ; 156 E. R. 561. 

4794. To see that witness understands what he Is 
swearing.] — Tlie comr.’s dut y before he administers 
the oath is to satisfy himself that the witness does 
thoroughly understand what he is going to swear 
to ; A lie should not be satisfied on this point by 
any one but the witness liimself (Kay, J.). — 
Bourkk V. Davis (1889), 44 Cli. D. 110 ; 62 L. T. 
34 ; 38 W. R. 167 ; 6 T. L. R. 87. 

Annotaiiom — Mentd. Edwards v. Jenkins, [189G1 1 Ch. 308 : 
A.-G. & London Propeity Investment Trust r. Hichinond 
t’orpn. & Goslliipr (1903), 89 L. T. 700 ; A.-G. r. Antrobus, 
[19or)l 2 Ch. J«8 ; A.-G. v. Sewell (1918), 88 L. J. K. 11. 
425 , Moser r. Amblcsldo U. D. C. (1925), H9 J. P. 118. 


Part XVIII. — Scriveners. 


4795. What constitutes scrlvenlng.] — Anon. 

(undated), Mont. 82, n. 

4796. .] — -A scrivener is a person entrusted 

with the money of his employer, A who finds a 
borrower. — Be Burman, Bx p. Bath (1830), 
Mont. 82. 

Annotation : — Apld. Lott V. Melville (1841), 3 Man. & G. 40. 

4797. .1 — A transaction in which an attor- 

ney calls in A receives the money of a client, A 
retains the money in his possession, paying interest 
to that client upon the amount, is not trading as 
a money scrivener. — Lott v. Melville (1841), 3 


Man. A G. 40 ; 9 Dowl. 882 ; 3 Scott, N. R. 346 ; 
10 L. J. C. P. 279 ; 5 .Tur. 4.30 ; 133 E. R. 1049. 

Annotaiwns ReJd. ne. Gil)b8 (1815), 5 L. T. U. S. 475 ; 
Re FJshor (1850), 15 L. T. O. S. 504. 

4798. .] — (1) A partner in a firm of two 

solrs. received moneys belonging to the sister of 
the other for the purjiose of investment, A in a 
few instances without any spoeific security having 
been arranged. The usual charges of an attorney 
or solr. were alone made upon the tran.sactions : 
— Held : this did not amount to trading as a 
scrivener. 


PART XVII. SECT. 1. 

g Who is “ Commisfdoner appoint- 
ed hy the court .”] — A comr. for taking 
attldavits, etc., who Is In practice, 
He lawfully recognised by tho ct. as 
an officer legally exercising a fimction 
so Important, Is within 1869 Act, c. 16, 
8. 12.3, " a comr. appointed by tho ct,” 
— Lang r. Forkman (1872), 8 N. S. H. 
(2 G. & O.) 646.— CAN. 

h. When English soliritor appointed.] 
— The Lord Chancellor of Ireland 
will not appoint un English solr. a 
Master Extraordinary for taking affl- 
davlta for this ct. unless It appears 
that such appointment Is required by 
the want of such an officer in the 
district, or that those already appointed 
neglect to attend to their duties , — Re 

J. — VOL. XLII. 


tklANDi,EU (1850), 16 L. T. O. S. 132. 

—IR. 

k. Enrolment of commission.] -- 
When a comr. was appointed ff)r taking 
affidavits in tho Conuuon Law C'ts, in 
1851, He enrolled his commission lu the 
Ct. of Q B. only, & afterwards took 
affidavits for tho other cts. ; upon 
objections by tho offloei-s of tho other 
cts. that his commission was not 
enrolled in their respectivo ots., tho 
Ct. of Exchequer allowed tho comr. to 
enrol his commission rmne pro tune . — 
Anon. (1859), 11 Ir. Jur. 245.— IR. 

l, .] — When a comr. for taking 

affidavits neglected to enrol his 
commission in tho Ct. of Common 
Pleas, though it had been duly en- 
rolled in tho Cts. of Q. B. & Exch,, 
the ct. allowed it to be enrolled nunc 


pro tune.~Ite Bovj) (1861), 13 Ir. 
Jur. 284. — IR. 

PART XVII. SECT, 2. 

m. Whether magistrates .] — There Is 
a strong dictum in ono of tho lato 
editions of ” Bum’s Justice ” that a 
magistrate taking an affidavit without 
authority is guilty of nusdemoanour. — 
Jackson v. Kassku (1867), 26 U. C. R. 
341.— CAN. 

PART XVIII. 

n. Scrivener's business part of solici- 
tor’s ordinary business.] — Senible : in 
this Province the busineBS which is 
called " scrivener’s business ” is part 
of the ordinary business of a solr. — 
Thompson v. Robinson (1888), 15 
O. R. 662.— CAN. 


E E 
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(2) Uncontradictod general evidence of a course 
of dealing amounting to scrivening is sufficient 
to warrant an adjudication without proof of 
specific arts. — Rc Dufaur, Ex p. Oufaur (1852), 
2 De G. M. & G. 246 ; 21 L. J. Bey. 88 ; 20 L. T. 
O. 8. 180 ; 42 E. R. 867, L. JJ. 

Annotations • — As to (1) Refd. Bonrdlllon v. Roche (18.'>8), 
27 L. J. Ch. 681. As to (2) Refd. lie X. Y., Ex p. Haos, 
[1902] 1 K. B. 98. 

4799. .] — Chubb v. Button (1894), 10 

T. L. R. 580. 

4800. Evidence of scrivening — Course of dealing.] 

— Re Bufaur, Exp. Dupaur, No. 4798, ante. 

4801. — ^ .] — Chubb v. Button (1804), 10 

T. L. R. 580. 

4802. Agreement by scrivener on behalf of client 
— To compound client’s debt — Whether scrivener 
bound.] — ^Vliere an agreement made by a scrivener 
on behalf of his client, to comiiound liis client’s 
debt, shall bind the scrivener, though not the 


client. — ^Parrot Wells (1690), 2 Vern. 127 ; 

23 E. R. 091 . 

4803. — — Whether client bound.] — 

Parrot v. Wells, No. 4802, ante. 

4804. Duty to lend money received.] — Scrivener, 
etc., bound to place out money received, for which 
ho gives a note, & is not discharged from interest, 
unless the security & interest are accepted by the 
employer. — Barwell v. Parker (1751), 2 Ves. 
Sen. 368 ; 28 E. R. 233. 

Annoiahons : — Refd. Blair v. Bromley (1847), 2 Ph. 354; 
Moore v. Knlprht (1890), C3 L. T, 831. Mentd. Pearce 
V. Slocombo (1838), 3 Y. & C. Ex. 84 ; He Oerman Mining 
Co., Ex p. Chippendale (1854), 4 Be G. M, & G. 19. 

4806. Liability to pay interest.] — Barweli. v. 
Parker, No. 4804, ante. 

4806. Solicitor acting as solicitor & scrivener — 
Propriety — Acting in both capacities in same 
matter.] — Gradwell v. Aitchison (1893), 10 

T. L. B. 20, I). 0. 

Annotation :—'DistA. Chubb r. Button (1891), 10 T. L. R, 
580. 


SOVEREIGN. 

See Constitutional Law. 

SOVEREIGNS AND STATES. 

See Action ; (conflict of Laws ; Constitutional Law. 

SPARKS. 

Sec Highways, Streets, and Bridges ; Railways and Canals. 

SPEAKER IN THE HOUSES OF PARLIAMENT. 

See Parliament. 

SPECIAL CONSTABLE. 


See Police. 
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SPECIAL DAMAGE. 

See Damages. 

SPECIAL GRANTS OF ADMINISTRATION. 

See Executors and Administrators. 


SPECIAL JURY. 

See Juries. 

SPECIAL LICENCE TO MARRY. 

See Husband and Wife. 
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SPECIFIC DELIVERY OF CHATTELS. 
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Contract^ Principles of . Sec Contiiact. 
Damages Damages. 


Fraudulent and Innocent 
Misrepresentation 
Injunction, Conditions of 
Relief hy . 


See Misrepkesentation 
„ Injunction. 


Part I. — Discretion of the Court. 


1. General rule.] — ^1‘arker v. Plummer (1662), 
Frecm. Ch. 167 ; 22 B. R. 1134, L. C. 

2. .j — E ly (Dean & Chapter) v. Steward 
(1740), as reported in Barn. Ch. 170 ; 27 E. R. 600, 

L. C. 

Annolaixm : — Befd. Robinson v. Riilecp Sin^b (1879), 11 
Cii. D. 798. 

3. .] — I think it must always upon a bill 

for specific performance be in the discretion of the 
ct. to d(*cree it or leave it at law (Eyre, Lord 
CofiiMissioNER). — Cooper v. Denne, Denne v. 
Cooper (1792), 1 Ves. 565 ; 4 Bro. C. C. 80 ; 30 
E. R. 491. 

Annotations ' — CoDSd. Pyrko v. ■Waddiiiprham (]8o2), 10 
Haro, 1. Reid. Hobiuson v. Milnor (1842), 1 IIuio, 578, n. 

4. .1“ ' Alley v. Deschamps, No. 1^)2, post. 

6. .] — Specific performance of an agreement 

the subject of discretion ; refused therefore, in 
the case of mistake ; though no fraud. — Mason i*. 
AnanTAOE (1806), 13 Ves. 25 ; 33 E. R. 204, L. C. 

Annotntioris •— A-lild. Day v. WcIIb (1861), 30 Beav. 220. 
Mentd. HuBiioB v. Chester & HoJybead Ry. (1861), 1 
Drew. Sc Sin. 524. 

6. . j — Wedgwood v. Adams, No. 364, post. 

7 . .] — (1) A party contending for specific 

performance must show that his conduct has been 
fair. If he has made material misrepresentations 
to deft, it is no answer to say that deft, might have 
found out that there were misrepresentations. 

(2) Specific performance is not of course because 
there is a contract, but a relief in the nature of 
indulgence peculiar to the jurisdiction of equity. — 
Cox V. Middleton (1854), 2 Drew 209; 2 Eq. 
Rep. 631 ; 23 L. J. Ch. 018 ; 23 L. T. O. S. 6 ; 
2 W. R. 284 ; 01 E. R. 699. 

Amwiation : — Gencrallu, Mentd. Dolling v. Evans (1867), 
31 J. P. 375. 

8 . .] — Where pltf. proved by unques- 

tionable evidence that there was a mistake in 


essential parts of a written agreement : — Held : ho 
was entitled to have it set aside. 

To sanction the right to set aside an agreement 
on the grounds of fraud, mistake or surprise, parol 
evidence is in most cases essential ; but whore 
specific performance is asked the ct. has a discre- 
tion wliich is not permitted when it is called to set 
aside an instrument on any of those grounds.- 
Prtce V. Ley (1863), 4 Gift. 235 ; .32 L. .1. Ch. .530 
7 L. T. 845 ; 9 Jur. N. 8. 295 ; 11 W. R. 399 ; 66 
E. R. 692 ; affd., 32 L. J. Ch. p. 531 ; 11 W. R. 
475, L. JJ. 

9. .J — (1) A decree for specific per- 
formance of a contract cannot be accompanied by 
dii*ecting an inquiry whether a matter which was a 
consideration for entering into the contract has 
boon, or can be, properly performi'd. Where a suit 
is instituted for specilic performance of a contract, 
& the defence set up is, that the contract was made 
in consideration of certain promises which pltf. 
had not fulfilled, a delay to defeat that defence 
must be such as amounts to an acquiescence in the 
non-fulfilment of the alleged promises. Where the 
subject of the contract was an agreement to take 
the lease of a hoiuso, & the proposed tenant went 
into possession at once, & occupied for two years 
but, while continuing in occupation, from time to 
time called on the landlord to fulfil piomises which 
the tenant alleged to have been the inducement for 
the contract, A paid rent, but always paid it under 
protest : — Held : these circumstances did not 
amount to such acquiesconco as to jirovont the 
tenant from ultimately refusing to perform the 
contract, but that the payments were to be treated 
as merely made in i*espect of the actual use & 
occupation, & in no other character. 

(2) The exercise of the jurisdiction of equity as 
to enforcing specific performance of agreements, 


PART I. 

1 i. Oeiierul rule.] — 'I’lie oriRln both 
of the action for spocitlc performanco 
& of the action lor relief agaiiist 
re-entry for non-payment of rent is 
in the equitable juriHdiction of the 
ct. ; the oompelllnf? performance In 
the one Sc the granting relief in the 
other is in the iudicial discretion of the 
ct. ; & in each the ct. has regard to 
the conduct of the party soeWng to 
compel such performance or to obtain 
such relief. — C ovkntrv v. McIjKan 


111.— — . ] — The exercise of the 
jurisdiction of Equity ns to enforcing 
spcclDc performance of agreements is 
not a matter of right In the party 


seeking relief, but of discretion in the 
ct. to lie exercised in accordance with 
fixed rules & principles. — Calhoux w. 
Biiewstkr (1898), 1 N. B. Kq. Rop. 
629.— -CAN. 

1 Hi. .] — ITuth V. Alliance In- 
vestment Co. (1913), 23 W. L. R. 
830 ; 10 D. L. R. 765 ; 4 W. W. R. 
88.— CAN. 

1 Iv. — Relief by way of 

speclflc performance is in the discretion 
of the ct. — Goode v. Bubo (1913), 
24 W. L. K. 569 ; 4 W. W. R. 1009 ; 12 
D. L. R. 203 ; 0 8ask. L. Jl. 92.— CAN. 

1 V, - — -1 — The jurisdiction to de- 
cree speclflc performance of a con- 
tract is discretionary, & the ct. is not 
hoimd to grant such relief. — K ar- 
KaLIDAS GUIA V. CUHOTALAL 


Moticiiand (1923), I. L. R. 48 Bom. 
259.— IND. 

1 vi. .] — The discretion of the 

ct. In gi’anting or refusing a speolllo 
execution, is regulated by established 
principles. — IlEVELL r. Hussey (1813), 
2 BaU & B. 280, 287.— IR. 

1 vii. .1^ — A ct. of equity In the 

exercise of an enlarged discretion may 
deoroo, or refuse to decree specilic 
performance of a conti’act, but It 
possesses no power to make one, or 
to add to the terms Sc conditions of 
that mado. — B iudomand v. Ellis 
( 1859), 4 Nfld. L. R. .325.— NFLD. 

a. When exercised — Agrcermnt hy 
rneinber to deliver produce to company.] 
— By the arts, of assocu. of a co. whoso 
business was, among other things, to 
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is not a matter of riglit in the party seeking relief, 
but of discretion in the ct. (Lord Chelmsford). — 
L.-yvtARE V. Dixon (1878), L. R. 6 H. L. 414. ; 43 
L. J. Oh. 203 ; 22 W. R. 49, H. L. ; restg. S. 0. evb 
nom. Dixon v. Lamare (1871), 19 W. R. 942. 

Annotations: — As to (1) Consd. Jones v. Joseph (1918), 87 
L. J. K. B. 510. Reid. Hombrow v. Talbot (1802), 36 
Sol. Jo. 712 ; Abram 8.8. Oo. v. Westvllle Shipping Co., 
[1023] A. O. 773. 

10. Foundation of doctrine.] — A pur- 

chaser bought property under a strict condition 
of sale that ho should not make any objection as 
to the intermediate title between a certain lease 
A the assignment of it, but should assume that the 
assignment vested a good title in the assignees. 
It was afterwards discovered by the purchaser 
that there was a vital defect in the intermediate 
title, & that the assignees had no title to the pro- 
perty : — Held: (1) as the vendor could not give 
a holding title to the purchaser, the ct. would, 
in the exercise of its discretion, refuse to decree 
specific i)erformance of the contract, & would 
leave the parties to their remedies at law. 

(2) The extraordinary remedy by specific per- 
formance is always more or less open to discretion 
(Lindley, L.J.). 

Fi'om the very first, when specific performance 
was introduc(!d it has been treated as a question 
of discretion whether it is bettor to intcrf(.*re & give 
a remedj^ Avhich the common law knows notliing 
at all about, or to leave the parties to their rights 
m a ct. of law. nie foundation of the doctrine of 
specific performance w’as this, that land has quite 
a character of its own, that the real meaning 
between the parties to a contract for sale of land 
was not that there should be a contract with legal 
remedies only, Ac that' the purchaser should get the 
land, & should not bo put off in an ordinary case by 
offering him damages (ItiOBY, li.J .). — He ScoTT & 
Alvarez’s Contract, vSco’ri’ v . Ai.varez, [180.'i] 
2 Ch. (303 ; 04 L. J. Ch. 821 ; 73 L. T. 43 ; 43 
W. R. 094 ; 11 T. L. R. 471 ; 39 Sol. Jo. 021 ; 12 
R. 474, C. A. 

Annotations ; — As to (1) Reid. Hfi Calcott & Klvin’B Contract 
(1898), 67 L. .T. Ch. 327 ; AV WalliB & JIaniard’H Contract, 
11899] 2 Ch. SI.** ; Ac HujfhCH & ARhlcy’s Contract, (1900] 
2 Ch. 6<)5 : Hr Wclln, Hoyor r. McLean (1903), 72 L. J. Ch. 
513 , Beyfns v. LoUkc, [1925] 1 Ch. 3.50. OmcTally, Mentd. 
Toon V. Stanbnry-Eardlcy (1906). 22 T. L. K. 536: 
SiiJipHon i'. CiUcy (1922). 92 L. J. Oh. 194. 

11. How exercised — Not arbitrarily.]— Though 
discretionary in the ct. whether they will decree 
a specific execution, yet it is so on certain grounds, 
A not arbitrary, but governed by rules of equity. — 
Goring v. Nash (1744), 3 Atk. 186 ; 20 E. R. 909, 

Jj. G. 


Annotations Estoourt v. Estcourt (1760), 1 Cox, Eq. 

Cae. 20. Mentd. Btenhene «. Tmoman (1747), 1 Vos. 8on. 
73 ; Hamsden v. Hjdton (1751), 2 Vos. Sen. 304 ; Davcii- 
Blshopp (1846), 1 Ph. 698 ; Kokowlch r. Manning 
^ ^ 37® I Barham r. Clarendon (J852), 

10 Haro, 126 ; Cramer v. Mooro (1855), 25 L. T. O. 8. 31. 
12 . _ 


— y.] — (1) Specific performance 

matter of discretion, not arbitrary, but judicial. 

(2) I am inclined to say that a sale by auction, 
no fraud, surprise, etc., cannot be set aside for 
mere inadequacy of price (Lord Eldon, O.). — 
White v. Damon (1802), 7 Ves. 30, 34 ; 32 E. R. 
13, L. C. 


A-niwiatv^ :- As to (1) Reid. Haywood v. Cope (1858), 25 
Beav. 140 ; Honors v. Challls (1859), 27 Boav. 175 ; Dur- 
ham V. Legard U865), 34 Beav. 611 ; IMce v. Salusbury 


(1866), 14 L. T. 110 ; Hopkinson v. Exetor (1867), L. R. 
5 Bq. 63 ; La Blanche r. Rangel (1867), L. R. 2 P. O. 38. 
As to (2) Reid. Mortlock v. Bullor (1804), 10 Ves. 292 ; 
White V. Cnddou (1842), 8 Cl. & Fin. 766 ; Borell r. Dana 
(1843), 2 Harti, 440 ; Faloke v. Gray (1859), 4 Drew. 651. 

13. .] — It is true that equity does not 

in every case, lend its aid to carry a contract for a 
purchase into execution ; but it does not arbi- 
trarily execute any contract, & refuse to execute 
another. Some groimd must be laid to prevent the 
party from obtaining in his case, tlie assistance 
which the ct. usually gives to cases of the same 
general description (Grant, M.R.). — Buckle v. 
Mitchell (1812), 18 Ves. 100 ; 34 E. R. 255. 

Annoialiona : — Reid. Butterflold r. Heath (1852), 15 Beav. 
408. Mentd. Doo d. Bavemtock v. llolfo (1838), 8 Ad. & 
El. 650 ; Lister v. Timior (1846), 5 Hare, 281 ; Kosher v. 
Williams (1875), L, K. 20 Eq. 210. 

14. .] — Bennei’T V. Smith, No. 996, 


posL 

15. •!— (1) A person contracting for 

the lease of a mine cannot resist its performance, 
on the ground of his ignorance of mining matters, 
&> of the mine turning out worthless. 

Plif, had worked the coal under his estate, but 


abandoned it as unpitifitable. 

Twenty years afterwards deft, cleared the pit & 
examined i^e coal in the shaft with other iiersons, 
& subsequently contracted for a lease. The 
colliery turned out to be worthless : — Held : deft, 
coiild not resist a specific performance, on the 
ground of pltf. not having communicated the fact 
of his having worked the mine Ac found it 
unprofitable. 

(2) Specific performance is a matter of discre- 
tion, to be exercised, however, according to fixed 
Ac settled rules, Ac the mere inadequacy of con- 
sideration is not a ground for exercising such 
discretion by refusing a specific performance. 

The ct. cannot exercise its discretion as to 
granting or refusing specific performance of an 
agreement, by the consideration whether it has 
turned out favourably or unfavourably to the 
party against whom specific performance is sought. 
ITaywood V. Cope (1858), 25 Beav. 140 ; 27 L. J. 
Ch. 408 ; 31 L. T. O. S. 48 ; 4 Jur. N. S. 227 ; 6 
W. R. 304 ; 53 E. R. 589. 

16. To accomplish justice.] — P owell v. 

Lloyd, No. 734, post, 

17. Not according to principles applicable 

to construction of contracts.] — Certain heredita- 
ments were put up for sale in lots by auction subject 
to cert-ain conditions of sale. The following 
conditions of sale were material : — 

“ (a) Each lot is believed Ac sliall be taken to be 
correctly described as to quantity and otherwise 
. . . and the I'espoctivo purchasers . . . shall bo 
deemed to buy with full knowledge of the state 
and condition of the property as to rep.airs Ac other- 
wise, Ac no error, misstatement or misdescription 
shall annul the sale, nor shall any compensation 
be allowed in respect thereof. 

“ (&) Each purchaser shall send his objections 
Ac requisitions, if any, to or in respect of the title, 
Ac of all matters appearing upon the abstract or 
the particulars or conditions of sale, to . . . the 
vendor’s solrs.” within a limited time. 

“ (c) If any purchaser shall insist upon any 
objection or requisition which the respective 
vcndoi's shall be unable, or on the ground of 


market the fruit i?rown by Its members. 
It wua provided that each member 
sjiould deliver to the co. at one of its 
IjackluK Bhods 9.5 per cent, of bis fruit 
immediately after each variety tiicreof 
Bliould be ready, Buitabio & lit for 

^ or picking, but not later 

a certain date In cacti year : — 
: asBunilug that an obligation In 


those terms was imposed on cacli 
member of the co., it waa not one in 
respect of which tlie ct. should, In the 
exercise of its dlserotion, at the instance 
of the CO. grant Bpccillc iierforinance 
or an injunction. — Pakknham Uri'KU 
Fruit Go.. Ltd. v, Crosby (1924), 35 
C. L. K. 386 ; [19251 V. L. K. 27 ; 31 
Aigus L. U. 13. — AUS. 


b. Agreement not clear cf- wn- 

anibi(riious .] — Stewart r. Lees, Cobb. 
Dig. 2nd ed. 93 —CAN. 

0. — .]— Gektzbein r. Bell 

(1913). 23 O. W. K. 958; 4 O. W. N. 
715 ; 9 D. L K. 833.— CAN. 

d. Vendor selling land to third 

party after agreement to sell ,] — The fact 
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expense or otherwise unwilling to answer, comply 
with, or remove, the respective vendors may . . 
at any time, & notwithstanding any intermediate 
or ponding negotiations, proceedings, or litigation, 
annul the sale.” 

Lot 3 consisted of buildings & land, & was stated 
in the particulars of sale to contain 4 acres 3 roods 
37 polos, & to be let at annual rents amounting to 
£27. At the auction lot 3 was sold, & a deposit 
was paid. The abstract of title having Deen 
delivered, the purchaser by his requisitions 
objected that lot 3 was much smaller in extent 
than was stated in the particulars, the deficiency 
amounting to an acre & a half, & the true acreage 
being 3 acres 1 rood 37 poles. The misstatement 
in the particulars of sale as to the acreage was 
inserted innocently, & the rentals of the property 
comprised in lot 3 were correctly stated. The 
pmehaser claimed that the contract should bo 
carried out with compensation ; the vendor 
refused any compensation, but offered to annul the 
sale. The purchaser having refused to withdraw 
his requisition or to consent to the annulment of 
the sale, the vendor gave notice that in pursuance 
of condition (c) she annxdled tlie sale. The jiur- 
chaser having taken out a summons under Vendor 
& Purchaser Act, 1874 (c. 78 ), for specific per- 
foimance with compensation: — 11 eld : (1) the 

vendor might lawfully annul the sale by virtue 
of condition (c) for the requisition as the deficiency 
in the quantity was a requisition as to a matt/oi* 
appearing upon the particulars or conditions of 
sale within the meaning of condition (6) ; (2) oven 
without conditions (6) & (c) the purchaser would 
have been pi-event-ed by condition (a) from 
obtaining specific performance with compensation. 

(3) Now in all actions for si)eciftc performance, 

& in all applications to thi; ct. involving the 
exercise of that discretion which the ct. invariably 
does exercise in ordering or refusing specific per- 
fo^ance, it is necessary not to confound the 
principles or rules by which contracts are inter- 
preted with the principles or rules which guide the 
ct. in enforcing or declining to enforce specific 
perfonnance. . . . 

“ It was contended that such conditions as 
condition (a) in this case only applied to com- 
paratively trivial & unimportant errors, mis- 
statements «fe misdescriptions, <Sc several cases were 
referred to in support of that proposition. But 
when those cases are carefully looked at they will 
not be found to wairant so general a statement. 
The proposition is only true in certain classes of 
cases. It certainly would be surprising if any 
authorities were found whicli required the ct. to 
construe conditions of sale differently from other 
contracts, or to hold that they do not mean what 
their words, taken in their ordinary sense, would 
convey to the mind of an intelligent person. 
Conditions of sale like all other contracts, must be 
construed with reference to the subject-matter 
to which they relate, & upon the assumption that 
the parties to them are dealing fairly with each 
other (Bindley, L.J.).— TJe Terry & White’s 


Contract (1886), 32 Ch. D. 14 ; 54 L. T. 353 ; 34 
W. K. 379 ; 2 T. L. K. 327 ; 8ud norm. Terry to 
White, 65 L. J. Ch. 345, 0. A. 


Annotolioiis : — As to {\) B6ld. Re Aspinall & Powell’s Cou- 
tract (1889), 5 T. L. R. 446 ; Vowlesy. Bristol, etc., Bldfr. 
Soo. (1900), 44 Sol. Jo. .^92. As to (2) Reid. J?e Fawcett 
& Holmes’ Contract (1889), 42 Ch. D. 150. As to (3) Ctonsd. 
.Tacobs V. Rovell, [1900] 2 Ch. 858. OeneraRy, Mentd. 
Hnlllwcllv. Seaoombe. [1906] 1 Ch. 426. 


18. When specific performance granted as of 
course.] — Hall v. Warren, No. 267, post. 

19. .] (1) The ct. is not bound to decree 

a specific performance in every case, where it will 
not set aside the contract ; nor to set aside every 
contract, that it will not specifically perform. 
Under circumstances, that would have amounted 
to a breach of trust, inadequacy of consideration, 
arising from gross negligence of the agent, & a want 
of due authority, the bill was dismissed ; though 
pltf. was unimpeached ; without prejudice to his 
remedy at law. 

(2) If the vendee chooses to take as much as he 
can have, he has a right to that, «fc to an abatement ; 
& the ct. will not hear ilie objection by the vendor, 
that the pmcliaser cannot have the whole. But 
that always turns upon tliis ; that it is, & is 
intended to be, the contract of the vendor (IjORD 
Eldon, C.).— Mortlock v. Buller (1804), 10 Vcs. 
202 ; 32 E. R. 857, L. C. 


Aniu>(<dions : — ^is to (1) Apprvd. Merediths v. Saunders 
(1814), 2 Dow, 514. Apld. White v. Cuddon (1842), 8 
Cl. & Fin. 766 : Wedgwood v. Adams (1844), 8 Beav. 
1>. 105. Distd. Halamon v. Sopwlth (1876), :i5 L. T. 463. 
Reid. Hill V. Buekloy (1811), 17 Vos. 394; Bayllcs v, 
Baylles (1844), 1 Coll. 537 ; Bellrhigor v. Blagravo (1847), 
1 Do G. & Sm. 03 ; Marshall r. BJaddeu (1849), 7 Hare, 
428 : Milllcau v. Vanderplank (18.53), 11 Haro, 136; 
Kasteni Counties Ry. v. Hawkos (1855), 5 H. L. Cas. 331 ; 
Snoosby v. Thome (1855), 7 Do G. M. & G. 399 ; Wilson 
V. Williams (1857), 3 Jur. N. S. 810 ; Re Rolling Stock Co. 
of Ireland, Clack's Case (1866), 14 "W. R. 986 ; Noble v. 
Edwardcs, Edwardest). Noble(1877), 5 Ch, D. 378 ; Thomas 
r. Wlllionis (1883), 24 Ch. D. 558 ; 8\m Bldg. Soo. v. 
Westorn Suburban Bldg. Soc„ [1921] 2 Ch. 83. As to 
(2) Apld. Burrow r. Scammoll (1881), 19 Ch. D. 175. 
DiStd. Hopemft V. Hoperaft (1897), 76 L. T. 341. Consd. 
Rudd V. Lascellcs, [1900] 1 Ch. 815. Reid. Williams v. 
Edwards (1827), 2 Sim. 78; Thomas t'. Dcring (1837), 

1 Keen, 729 ; Eccl. Coinrs. v. riuiK'v, [1899] 2 Ch. 729. 
(icrieraUy, Reid. Shrewsbury & Bliniiagham liy. v. L. & 
N. W. Ry., L. & N. W. Ry. v. Shrewsbury & Birmingham 
Ry, (1853), 4 Do G. M. & G. 115 ; Wollaston v. (isborn 
(1853), 20 L. T. D. S. 274. Mentd. Wbeate v. Hall (1809), 
17 Vos. 80 ; Ji’e Gundry, Ex p. Grylls, Ex p. Batten (1832), 

2 Deac. & Ch. 290 ; Robinson r. Briggs (1853), 1 Sm. & G. 
188 ; Wolley v. Jenkins (1857), 28 L. T. 0. H. 362. 


20. -In all cases where a ct. of equity has 

jurisdiction to enforce the specific performance of 
contracts, & persons voluntarily, without any 
fraud, accident, or mistake, cnti'r into contracts, 
the jui isdiction should be exercised (Jessel, M.R.), 
— Leech v. Schweder (1874), 0 Ch. App. 405, n. ; 
43 L. J. Ch. 488, n. ; revsd. on other gi’ounds, 0 
Ch. App. 463, L. JJ. 

AnnMaiions : ~ Loader v. Moody (1875), L. R. 20 

Kq. 145 ; Manners v. Johnson (1875), 1 Ch. J). (573 ; 
Pennington v. Biiiisop Hall Coal Co. (1877), 5 Ch. D. 7(59 ; 
Bayley v. G. W. Ry. (1884), 26 Ch. D. 434 ; Warren v. 
Brown, 11900] 2 Q. B. 722 ; G. N. Ry. v. I. R, Comrs., 
[1901] 1 K. B. 416 ; Brigg v, Thornton (1903) 73 L. J. Ch. 
301 ; Davis r. Town Propeii-les Investment Cornu., 
[1903] 1 Ch. 797 ; Colls r. Home Sc Colonial Stores, [1904] 
A.C. 179. 


that, subsequently to, & m breach 
of, hfs contract to sell, the vendor has 
sold the Biimo land to third parties 
having notice of the eontroot, & that, 
If relief is refused to pltf,, the laud may 
remain in possession of such thh-d 


parties, does not affect the question 
as to the propric^ty of the oxorclso by 
the ct. of its discretionary power to 
enforce the contract. — G ukuhAmi SAh- 
TKiAL V. Ganapatoia Ptllai (1882), 
I. L. R. 5 Mad. .337.— IND. 


e. — .] — Speclflo perform- 

ance of a oonti'act of purchase & sale 
will not bo granted whore the subject- 
matter bos been disposed of to a 
bond fide purchaser. — SnAiUNOVSKy v. 
Lawson, [1904] T. S. 320.— S. AF. 
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Part II. — Limits of Jurisdiction. 


Sect. 1.— EXECUTORY CONTRACTS. 

21. General rule— Contract must be executory.] 

^ of equity will not entertain a bill for the 

specific performance of an agreement to pay in a 
certain event, wliich has happened, an annual sum 
by quarterly instalments. 

The remedy of pltf. is by an action at law 
ILeach, M.R.). — ^Brough v . Oddy (1829), 1 Russ, 
k M. 55 ; Taml. 215 ; 8 L. J. O. S. Ch. 23 ; 39 

jpi 22 

Jnnotatinm : — Reid. Rogers v. Challia (1859), 27 Roav. 17.'>. 
Mentd. Hughes-Hallett v. Indian Mammoth Gold Mines 
Oo. (1882), 22 Ch. D. 661. 

22. .] — (1) The common expression 

“ specific performance,” as applied to suits known 
by that name, presupposes an executory as 
distinct from an executed agreement, something 
remaining to be done, such as the execution of 
a deed or conveyance, in order to put the parties 
in the position relative to each other in which by 
the preliminary agreement they were intended to 
be placed (Lord Selborne, C.). 

(2) There is a considerable class of contracts, 
sucli as ordinary agreements for work & labour to 
bo performed, hiring, & service . . . which are not 
in the proper sense of the words cases for “ specific 
performance ” (Loud Selborne, C.). — Wolver- 
hampton «fe Walsall Ry. Co. v . London North 
Western Ry. Co. (1873), 1.. K. Ifi Eq. 433; 43 
L. J. Ch. 131, L. C. 

Annoiaiwns . — A» to (1) .Apld. Kf Curv-Elwes’ Contract, 
Ijyoc) 2 (Jli. 143. Reid. Donnell v. Honriett (1883), 22 
Cli. 1). 835 ; Ttillhy v. Oflicial Jh'ceivcr (1888), 1.) 
App. Chh. 523. Aa to (2) Reid. Ryan r. Mniuul Tontine 
WofctinbiHU'r CharnberH Ahhocu., [1892] 1 Ch. 427 ; 
Metropolitan Electric Supply Co. i’. Cinder, [1901] 2 Ch. 
799 ; Probperity r. liloydn Hank (1923), 39 T. L. K. 372. 
(icn.craUii. Reid. Piperno v. Ilarmston (1886), 3 T. L. R. 
219 ; Jjord SIrathcona S.S. Co. v. Dominion Coal Co., 
[1926] A. C. 108. Mentd. Hnloflowon Ry. v. G. W. Ry. & 
Mid. Ry. (1883), 4 Ry. & Can. Tr. Cas. 224 ; L., C. Sc I>. 
Ry. V. S. E. Ry. (1888), 40 Ch. D. 1 00 , Whitwood Chcimcal 
C/O. V. Hardman, (1891] 2 Ch. 416 ; Silver v. Gattl (1893), 
37 Sol. Jo. 776 ; Davis v. Foreman (1894), 8 R. 725 ; R. 
r. England Sc Wales Charity Comi-s. (1897), 76 L. T. 199 ; 
London Electric Supply Corim. v. Wostralnsteir Elcetrie 
•Supply Corpn. (1913). 11 L. G. R. 1046; Mortimer v, 
Heekett, [1920] 1 Ch. 571. 

23. — .] — Confusion . . . would bo 

caused by transferring considerations tipplicable to 
suits for specific performance ... to cases of 
equitable assignment or specific lien wliere notliing 
remains to be done in order to define the rights of 
the parties, but the ct. is merely asked to protect 
rights completely defined as between the parties 
to the contract (Ix>rd Macnaghten). — Tailby r. 
Official Receiver (1888), 13 App. Cas. 523 ; 58 
L. J. Q. B. 75 ; CO L. T. 102 ; 37 W. R. 513 ; 4 
T. L. R. 726, H. L. ; revag. S. C. avb nom. Official 
Receiver v . Tailby (1880), 18 Q. B. D. 25, C. A. 
AtiTMltdions .— Consd. lie Turcan (1888), 40 Cli. D. 5. Reid. 

Rc Clarke, Cuombo v. Carter (1 887 ), 36 Ch. D. 348 ; Western 
Wagon & Property Co. v. West, [1892] 1 Ch. 271 : Re 
litis. Ex p. Clough, [1904] 2 K. B. 769 ; Re Lind, 
Industrials Idnanoe Syndicate v. Lind, [1915] 2 Ch. 345 ; 

Walt, [1927 ] 1 Ch. 606. Mentd. Rc Pyle Works (1890), 
44 Ch. D. 634 ; Re Kolcey, Tyson v. Kelcey, [1899] 2 Cl), 


630 ; Re Ellcnborough, Towry Law v. Bume, [1903] 1 Oh. 
697 ; Nelson v. Faber, [1903] 2 K. B. 367 ; Re Yorkshire 
Woolcombers Assoon., Houldsworth v. Yorkshire Wool- 
eomhers Assoon., [1903] 2 Ch. 284 ; Re Dallas, [1904] 2 
Ch. 385 ; Re Iltzgerald, Surman v. Fitzgerald, [1904] 1 (3h. 
673 ; Ward, Lock v. Long, [1906] 2 Ch. 550 ; Gle^ v. 
Bromley, [1912] 3 K. B. 474 ; Imperial Paper Mills of 
Canada v. Quebec Bank (1913), 83 L. J. P. C. 67 : Re 
Cope, Marshall r. Cope (1914), 110 L. T, 905 ; British Union 
& National Insce. r. Rawson, [1916] 2 Ch. 476 ; National 
Provincial Bank of England v. United Electric Theatres, 
[1916] 1 Ch. 132 ; Bonvood v. Millar’s Timber & Trading 
Co., [1917] 1 K. B. 305 ; London County & Westminster 
Bank v. Tompkins (1918), 87 L. .1. K. B. 662 ; Performing 
Right Soo. V. London Theatre of Varieties, [1924] A. C. 1 ; 
Kursoll V. Timber Operators & Contractors, [1927] 1 K. B. 
298 ; Re Smith, Franklin v. Smith, [1928] Ch. 10. 

Application of rule — Contract to elect as directors 
nominees of outside body.] — See Companies, VoL 
IX., p. 438, Nos. 2845, 2816. 


Sect. 2.— CONTRACTS CAPABLE OF PARTIAL 
ENFORCEMENT ONLY. 

24. General rule — Partial relief not given.] — 

Cts. of equity cannot decree the performance of 
one part of an agreement, leaving the other parts 
unperformed. — W ood t\ Rowe (1820), 2 Bli. 
595 ; 4 E. K. 459, IT. L. 

Anru>tali(m Reid. Askew v. Millington (1851), 9 Haro, 65. 

25. .] — A demises a house to B, for 

a t-erm of years at a certain rent ; <fc the lease con- 
tains a proviso that B. shall, at any time during the 
term, bo enabled, upon giving a certain notice, to 
purchase the house a1. a price to bo fixed by two 
surveyors to be named, the one by A., & the other 
by B., his exors., administrators, or assigns ; A. 
sells his reversion to C., who buys it with notice of 
the proviso, «fc the lessee gives notice to C., that 
he is ready to pm’chase according to the proviso, 
& names a surveyor ; C., however, refuses to sell, 
or to name a surveyor on his part :■ — Held : B. 
cannot maintain a bill against C. for the specific 
performance of the agreement in the proviso. 

The ct. will not interfere in cases of specific 
porformanoo, unless it can give complete, & not 
merely a partial relief. — A gar v. Macklew (1825), 
2 Sim. & St. 418 ; 4 L. J. O. S. Ch. 16 ; 57 E. R. 405. 

Annotation • — Reid. Rlcliardson r. Smith (1870), 5 Ch. App. 
649, n. 

26. — .] — The ct, will not give any assist- 

ance to a party scoldng to enforce a bad bargain. 

The ct. will no doubt perform a negative con- 
tract ; but as it cannot enforce the performance 
of the whole, it will not a part (Shad well, V.-C.). 
— Kimberley v, Yeo, Kimhertjey v. Jennings 
( 1836), Donnelly, 11 ; (3 Sim. 340 ; 5 L. J. Ch. 115 ; 
47 E. R. 186. 

Annotatiems : — Apprvd. Dletrichscn v. Cabbnm (1846), 2 Ph. 
52. Consd. LumJey v. Wagner (1852), 1 De O. M. & G. 
604. Reid. Pickering V. Ely (Hp.) (1843), 12 L. J. Ch, 271 ; 
Daggett r. Ryman (1868), 16 W. R. 302 ; Cornwall v. 
Hawkins (1872), 41 L. J. Ch. 435. 

27. .]--If the contract is to proceed, 

it is ob^'iously of a nature over which this ct. 


PART II. SECT. 1. 

21 i. General rule — Contraet must be 
executory.] — According to the principles 
upon which a ct. of equity acts In 
eniorcing snoh contracts & agree - 
merits as ore properly the subject of 
it? J^'^4ictlon, it will always execute 
the whole or such parte of the agroe- 
mrat as remain executory ; hut, if the 
parties have before action carried out 
any of the terms of the contract, such 


executed portions will not bo disturbed. 
— Peck & Coleman d. Powei.l, 
Coleman Sc Bkktt (Out.) (1885), 
11 S. C. R, 494.— CAN. 

f. Contract must he capable of per- 
formance.] — Where a purchaser, in 
consequence of the resale, filed a bill 
for Bpeoillo performance before his 
contract was ripe for execution, the ot. 
on that groxmd dismissed the bill 
without costs, prefacing the order of 


such dismissal with a declaration of 
the rights of the parties. — T owers r, 
Chiostie (1857), 6 Gr. 159.— CAN. 

PART II. SECT. 2. 

g. Contract interdependent — Speci- 
fic performance not oranted.] — Tread- 
ooLi) V. Host (Y. T.) (1912), 22 
W. L. R. 300 ; 7 D. L. R. 741.— CAN. 

h. Exceptions to rule — Conduct of 
defendant preventing the execution of 
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Sect. 2 . — Coniracis capable of partial enforcement 
only, fycct. 3.3 


cannot have juriadiciion, by way of directing a 
specific performance ; & not having that jurisdic- 
tion over the entire contract, the ct. will not assume 
it ove r a particular part of the contract (Lord 
COTTENHAM, C.). — RaNGER V. OREAT WESTERN 
Ry. Co. (1838), 1 Ry. & Can. Cas. 1, L. C. 


Annoiaiians : — Reid. Kirk v. Bromltiy Union Grdns. (184G), 

^ 1^3"- C«49). 7 Haro, 

482 ; South WaloB v. Wythes (1854), 1 K. & J. 180 : 
JoHter & Dlcksoo v. Haatln^ Corpn. (1903), 87 L. T. 736. 


28. -Pltf., one of the shareholders 

of the Southampton A, Dorchester Ry. co., filed 
his bill on behalf of himself & all other shareholders, 
etc., against the L. & S. W. Ry. co. & the South- 
ampton & Dorchester Ry. co., on the giound that, 
in violation of the agreement, the L. & S. W. Ry. 
co. had purchased additional shares in the South- 
ampton & Dorchester Ry. co., to assign them to 
nominees for the purpose of giving the former co. 
an undue influence in the election of the dh*ectors 
of the Southampton & Dorchester Ry. co., whereby 
the independence of the Southampton & Dor- 
chester Ry. co. would be ruined ; & prayed, among 
other things, for an injunction to restrain the L. & 
S. W. Ry. co., theii* ofiicers & trustees, from apply- 
ing for the registraiion of the transfer or assign- 
ment of any shares purchased by the L. Sc S. W. 
Ry. co., & from voting in the election of any direc- 
tor, etc.: — Held: (1) as the bill ought to have 
gone to the relief ui)on the agi'oement which bound 
all the tlii’ce cos., the G. W. Ry. co. ought to have 
been made parties; (2) the l-^indon shareholdei*s 
who had agreed to sell to the L. & S. W. Ry. co. 
were also necessary parties. 

As to the question whether part, only, of an 
agreement can be enforced without seeking relief 
in respect of the whole. 

The bill was filed, not for the direct & avowed 
purpose of having the agreement which compre- 
hended the throe cos. .specifically performed ; but 
to have the auxiliary agreement as bf 'tween the 
Southampton & Dorcbester Ry. co., & the L. & 
S. W. Ry. CO. carried into offecl. As tliis was to 
be considered a part only, of the principal agree- 
ment, which bound all tlio three cos., it could not 
be carried into effect ; for unless tlu' bill sought 
to have relief in respect of the wliole agreement, it 
could not have the aid of the ct. as to part only 
{per OiTR.). — Gre.\thed v. South Western & 
SouTHAMuroN Sc Dor(Tie8ter Ry. ('or. (1846), 4 
Ry. & Can. Cas. 213 ; 8 L. T. O. S. 65 ; 10 Jur. 
343. 


29. .] — A. mortgaged his own estate 

for £5,000 for the benefit of B., & B., pursuant to 
an agreement to that effect with A., conveyed his 
estate, not only as an inilcmnity to A., but also 
to uses for the benefit of his own. B.’s, children & 
their issue : — Held : this ct. would have specifically 
enforced the whole agreement at the suit of A. 

It is fully settled that a contract cannot be 
specifically performed in part. It must be wholly 
performed, or not at all. — Ford v. Stuart (1852), 
15 Beav. 493 ; 21 L. J. Ch. 514 ; 51 E. R. 629. 
Annotations ; — Mentd. Kelson v. Kelson (1858), 10 Hai-e, 
385 ; Clarko v. Wright (1861), 7 Jur. N. S. 1032. 


30, .] — Ordinarily this ct. will not 

enforce specific perfoimance of j^art of an agree- 
ment, nor consequently of part of an award. — 
N 1 CKEL 8 V. Hancook (1865), 7 De O. M. & G. 300 ; 


3 Eq. Rep. 089 ; 1 Jur. N. S. 1149 ; 44 E. R. 117. 
L. JJ. 

Annotatwn Retd, Blackett v. Bates (1865), 2 Hem. & M. 

610. 

31 . ~ — .1 — Tlic ct. will not decree the 

specific performance of a contract unless it can 
enforce the whole ; but the difficulty seems to be 
removed where the part which it is impossible to 
enforce had already been performed. — Hope v. 
Hope (1856), 22 Beav. 351 ; 27 L. T. O. S. 227 ; 

4 W. R. 683; 52 E. R. 1143; on appeal, 22 
Beav. 366, L. JJ. ; subsequent proceedings (1867), 
8 De G. M. & G. 731, L. JJ. 

Amwtntions : — Retd. Walrond v. Walrond (1858), John. 18 ; 

Hart V. Hart (1881), 60 L. J. Ch. 697. 

32. .) — An agreement was entered 

into between F. &- O. that F. should grant to O. a 
lease of a coal wharf at a certain rent, & should be 
employed throughout the tenancy at a salary of 
£200 a year, & a commission on the coal sold at 
the wharf. Disputes liaving arisen, O, filed a bill 
against F., for specific performance of the agree- 
ment to grant the lease : — Held : specific perform- 
ance could not bo decreed, inasmuch as that part 
of the agreement of which the ct. could decree 
specific performance was inseparably connected 
with stipulations which the ct. could not enforce. — > 
Ogden v. Fossick (1862), 4 De G. F. & J. 426 ; 1 
New Rep. 143 ; 32 L. J. Ch. 73 ; 7 L. T. 616 ; 9 
Jur. N. S. 288 ; 11 W. R. 128; 45 E. R. 1249, 
L. J J. 

Annoiatiorul ^ : — Consd. Poto v. Brighton, Uckflold & Tun- 
bridge WellH By. (1863), J Hem. & M. 468. Distd. Blackett 
V. Bates (186.5), 2 Hem. & M. 270. Consd. Frith v. Frith, 
11906] A. 0. 254. Refd. Firth v. Ridley (1861), 33 Beav. 
516 ; Wlikinfion v. Clements (1872), 8 Ch. App. 102, n. ; 
Measures v. Mensures (1910), 79 L. J. Ch. 707. 

33. .] — In an action of ejectment the 

jury found that applt. was in possession under a 
power of attorney for which ho had given considera- 
tion other than Sc additional to that mentioned 
therein, viz., a personal guarantee to a migee. of 
the estate in suit that ho would pay the mtge. 
debt on the day of redemption : — Held : assuming 
it to be irrevocable, he had not a good equitable 
defence to ejectment, since the contract with him 
w'as entii'e, & an inseparabh' part of it relate'd to 
personal service. Applt. could not obtain specific 
performance thereof. — Fiuth v. Frith, [1906] 
A. a 254 ; 75 L. J. P. C. 50 ; 94 L. T. 383 : 54 
W. R. 018 ; 22 T. L. R. 388, P. C. 

Annotation ; — Rold. Prosperil y v. Lloyds Bank (1923), 39 
T. L. II. 372. 

34. Exceptions to rule — Unenforceable part 
already performed.] — Hope v. Hope, No. 31 , ante. 

35 . Unenforceable part not affecting sub- 

stance of agreement.] — Where certain provisions 
of an agreement not affecting its substance age 
such as the ct. cannot decree to be specifically per- 
formed, the ct. will decree specific performance of 
the agreement, & direct an inquiry as to damages 
in respect of the non-performance of such pro- 
visions, in case they should not be performed by 
deft. — Middleton v. Greenwood (1864), 2 De 
G. J. & Sm. 112 ; 3 New Rep. 094 ; 10 L. T. 149 ; 
10 Jur. N. S. 850 ; 46 E. R. 329, L. JJ. 

Annotation ; — Refd. Elmoro v. Plrrio (1887), 57 L. T. 333. 

36. Piecemeal performance of agreement 

contemplated.] — An action was brought by a co. 
for the specific performance by deft, of an agree- 
ment which he had entered into to take 2,000 £10 
shares in the co., & pay for tliem in such numbers 
& at such times as should be required for the pur- 


part ]— 'l^ho principle that t,he ct. will 
not perform part of a contract if It 
(iannot perform It all does not apply 
to cases where the impossibility of 
carrying a part Into execution Is duo 


to the default of deft., who sets up this 
defence. — Kinhita t^HANPUA Dkv r. 
Graham (1923), I. L. It. .50 Calc. 700. 

— IND. 

k. Partial enfarcement allowed 


if justice reait/fj.]— The ct. will not 
speolfloally enforoo part of a contract 
except where that part can be sepa- 
rately enforced without any possible 
Injustice to deft. — Kinhua Chanpra 
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poees of tho co. His name had been placed on the 
register of shareholders, & a call had been made 
upon him which he refused to pay. Contemporane- 
ously with the agreement to take the shares, the 
boai'd of directors had a^eed with deft, to pay 
him £4,000 in consideration of services rendered 
by him to the co. This sum was to have been paid 
twelve months after the shares should have been 
paid for in full. The directors afterwards called 
on deft, to pay up the full amoimt of 1,000 of his 
shares, which he refused to do. Deft, alleged that 
the two agreements formed mally only one con- 
tract for the issue of the shares at a discount ; that 
he had not rendered any services to the co., & that 
the contract was divided into two parts for the 
express purpose of evading a provLsion of the 
co.’s arts, of assocn., which proliibitcd the directors 
from issuing shares at a price below par without 
the consent of a general meeting. No such consent 
had been given to the contract with deft : — Held : 
as the parties had contemplated a piecemeal per- 
formance of the one agreement, the ct. could 
compel the performance of a part. — Odessa Tram- 
ways Co. V. Mendel (1878), 8 Ch. D. 236; 47 
L. J. Ch. 606 ; 88 L. T. 731 ; 20 W. R. 887, C. A. 

Principal contract unenforceable .] — See Part II., 
Sect. 7, post. 

Contract for settlement .] — See Settlements, 
Vol. XL., p. 401, Nos. 300, 391. 


Sect. 3.~V0LUNTARY CONTRACTS. 

37. General rule — Not specifically enforceable.] — 

Alexander v. Cresiield (1031), Toth. 21 ; 21 
E. R. 111. 

38. •]— A ct. of equity will not inter- 

pose in voluntary agreements, wliero they liave 
been entered into without fraud.— M orris v. 
Burroughs (1737), 1 Atk. 399 ; West temp. 
Hard. 242 ; 2 Eq. Cas. Abr. 272 ; 20 E. R. 263, 
L. C. ; 8uh8€qiic7it proceedings (1743), 2 Atk. 027, 
Jj. C. 

39 _ — — Tlie ct. never decrees specifi- 

cally without a consideration ; but this is not 
witliout consideration ; for though notiiing valu- 
able is given on the face of the articles as a con- 
sideration, the settling boundaries, & peace & 
quiet, as a mutual consideration on each side ; & 
in all cases make a consideration to suppoi't a 
suit in this ct. for ijerformance of the agreement 
for settling the boundaries (Lord Hardwicke, 
C.). — Penn v. Baltimore (Lord) (1760), 1 Ves. 
Sen. 444 ; 27 E. R. 1132, L. C. 

Amwiaiions : — Re!d. Baylcy «. Edwards (171)2), .3 Swan. 703 ; 
PoHarllnfirfou v. Soulby (1834), 3 My, & K. 104; Pe 
Oonrtriey, fix p. I’oIIard (1840), 4 Dear. 27 ; Pc Holmea 
(18G1), 2 John. & H, 527 ; Cootoey v. Anderson (1002), 31 
Bear. 432; Siohol v. Raphael (1804), 3 New Rep. 662 ; 
Ewlne: V. Orr Ewing (1883), 9 App, Cas. 34 ; I. R. Comrs. 
V. AnfiruH, Same v, Lewis (1889), 23 Q. B. D. 579 : Com- 
paiihla de Mocamblquo v. Brilfsh South Africa (Jo., Do 
*So\isa V. Same, [1892] 2 Q. B. 358 ; Black Point, Syndicate 
V. Eastf'm (Jonoesslons (1898), 79 L, T. 668 ; Uudor r. 
Amstcrdamsch Trustees Kantoor, [1902] 2 Ch. 132 ; 
A.-G. V. Jolinson, [1907] 2 K. B. 886. Uentd. Piko v. 


Hoare (1763), Amb. 428 ; Bedrcoohund v. Elphlnston© 
(1831), 2 State Tr. N. S. 379; Honlditch v. Donegal 
(1834), 8 Bll. N. 8. 301 ; Norris v. Chambree (1861), 29 
Beav. 246 ; Douglas v. Douglas, Douglas v. Webster 
(1871). L. R. 12 Eq. 617 ; Mercantile Investment & Qoiioral 
Tmst Co, V. River PJal-o Trust Loan & Agt'noy Co. (1 892), 
61 L. .1. Oh. 473 ; British South Africa Co, v. Do Boers 
flonsolldatod Minos, [1910] 1 Ch. 364 ; British Controlled 
Olliields V. Stagg (1921), 127 L. T. 209; Ite Boundary 
between Canada & Newformdland in Labrador Peninsula 
(1927), 137 L. T. 187. 

^O, .] — It is certain that, in general, 

cts. will not compel the performance of voluntary 
agreements. . . . But I think the present was not 
a mere volimlary a^eoraent, & the ct. will, & 
I am warranted by tlie precedents to say, that it 
has done so, attend to slight considerations for con- 
firming family seitlemtmt & modifications of 
property (Lord NoRTinNOTON, C.). — Wycherley 
V. Wycherley (1703), 2 Eden, 175; 28 E. R. 
864, L. 0. 

Annotalifms : — Reid. Hoghton r. Hoghion (18.52), 15 Boav. 
278 ; Bentley r. Muckay (1862), 31 Beav. 14.3 ; Hoblyn 
V, noblyn (1889), 41 Cli. D. 200, Mentd. Baker r Bradley 
(1854), 2 Sm. & G. 531. 

41. - — — .] — A ct. of equity will not carry 

into execution a voluntary deed, without either a 
valuable or meritorious consideration. — O olman 
V. Sarel, Sarel V. CoiJMAN (1789), 3 Bro. C. C. 12 ; 
1 Ves. 50 ; 29 E. R. 379, L. C. 

Anmttahms .-—Consd. Ellison v. Ellison (1802), 6 Ves. 656 ; 
Meek v. Kettlewell (1842), 1 Hai*©, 464 ; Kekewloh v. 
Manning (1851), 1 De (Jr. M. & G. 176; Price v. Price 
(1861), 14 Beav. 598. Refd. Pulvortoft v. Pnlvertoft 
(1811), 18 Ves. 84 ; Garrard v. Lauderdale (18.31), 2 Russ. 
& M. 451 ; Edwards r. Jones (1836), 1 My. & Cr. 226 ; 
Simpson r. Howden (1837), 3 My. & Cr. 97 ; Ilnghos r. 
Stubbs (1842), 1 Hare, 476 ; M'Faddon v. Jenkyns (1842), 
] Hare, 458. Mentd, Alexander v. Wellington (1831), 2 
PrUSH. & M. 3.5. 

42. .] — The ct. will not, generally 

speaking, enforce an agreement wholly voluntary, 
& without consideration. — G roves v. Groves 
( 1829), 3 y. & J. 103 ; 148 E. R. 1136. 

A mwiohom Refd. Wilkins v. RU^vens (1842). 1 Y. & 
C. (.Jb Cub. 431 ; Barnard t\ Sutton (1843), 7 Jur. 685, 
Cave i’. Mackenzie (1877), 37 L. T. 218, 

43. .] — ^With respect to the copyholds, 

I liave no doubt that the ct. will not execute a 
voluntary contract ; & my impression is that the 
principle of the ct. to withhold its assistance from 
a volunteer applies equally, whether he seeks to 
have the benefit of a contract, a covenant, or a 
settlement (Lord Cottenham, 0.).— Jeffi^rys r. 
Jeffebys (1841), Cr. & Ph. 138 ; 41 E. R. 443, 
I.. C. 

A’nnotai'imiH : — Consd. Price r. Piiee (1851), 11 Beav. 598. 
R^d. Kokowich V. Manning (J851), 1 De G. M. 6c G. 176 ; 
Crouch r. Waller (IHol)). 4 Do G. & J. 302 ; (iale v. Galo 
(1877), C Ch. D. 144 : Gandy v. Gandy (188.5), 30 Ch. D. 
67 ; lie Holland, Gregg i', Holland, [1901] 2 Ch 146. 

44 . _.| — Wliere a bill was filed for the 

specific performance of an agi*oement & the whole 
scope & object of the bill were for a purely money 
demand, the amount of which if ascertained pltf. 
would be entitled to recover by an action at law, & 
compensation in money brnng sought on the footing 
of an account, tl\o ct.. held that relief under the 
jurisdiction of specific performance could not be 
granted. 


Dey V. Graham (1923), I. L. R. 60 
Calc. 700.— IND. 

l. Sale of hotel, stock-in-trade, 

etc. — Specific performance of sale of 
aoodrviU <£’ lease {fronted,] — ^Whutle 
V. CARnonn (1901), 19 N. Z. L. R, 716. 
— N.Z. 

PART II. SECT. 3. 

m. Not specifically enjorccafile — 
Voluntary bond .] — The locatoo of lands 
from the Crown executed a bond In 
favour of one of his sons, for the oon- 
voyaneo of fifty acres, to procure his 
marriage with a particular person, 


which, hoAvevor, never took place, & 
the son afterwards married another 
woman, having, in the meoutlrao, 
boon allowed to retain the bond. Ihe 
father subsequently conveyed for 
value, to another son, who had notice 
of the bond ; & he having obtained the 
thrown yjatont for the land, a bill was 
filed to compel speoilio performance of 
the bond (d ; as against dolt., 

a purchafier ft»r value, tbe bond wa.s 
voluntairy 8c could not bo enforced. 
Osborne t>. Osborne (1856), 6 Gr. 019. 
—CAN. 

n. Voluntary oral promise.]- 


A person about to purchase land 
stipulated orally with another, who hod 
been nooustomod to use a road over It, 
that in the event of the purchase ho 
would be allowed to continue the use 
thereof, but afterwards refused to 
carry out such agreement : — Held : 
this promise was merely voluntary, &, 
08 such, Insufficient to found a bill for 
speolflc performance, — B arr r. Hatch 
( 1862), 9 Gr. 312.~0AN. 

o. Instrument informaUy exe- 

cuted .] — The ct. will not, In favour of 
a voluntoor, order the due execution of 
an instrument informaUy executed, 
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Specific Performance. 


Sect. 3 . — Voluntary contracts. Sect. 4 : Siib-sects. 

1 & 2 .] 

The ct. never interferes in support of a purely 
voluntary agreement or where no consideration 
emanates from the individual seeking the perform- 
ance of the agreement. — O rd v. Johnston (1855), 
26 L. T. O. S. 68 ; 1 Jur. N. 8. 1063 ; 4 W. R. 37. 

45 .] — The ct. will not decree specific 

performance of an agreement to execute a volun- 
tary deed of tnist in respect of property volun- 
tarily assigned. — Listkb v. Hodgson (1867), 
L. R. 4 Eq. 30 ; 15 W. R. 547. 

Annotation : — Refd. Weir v. Vau-Tromp (1900), 10 T. L. R. 

631. 

Incomplete gifts Inter vivos.] — Sec Gifts, 
Vol. XXV., pp. 533-536, Nos. 231-250. 

Voluntary settlements.] — See Settt.ements, 
Vol. XL., pp. 637, 538, Nos. 801-803. 810. 

Copyholds .] — Sec Copyholds, Vol. XIII., 

p. 124, Nos. 1544-1546. 

What amounts to consideration .] — See Nos. 39, 
40, ante; Contract, Vol. XII., pp. 176 et seq. ; 
SETTI.EMENTS, Vol. XL., pp. 524 ct scq. 


Sect. 4.— CONTRACTS REQUIRING SUPERVISION. 

Sub-sect. 1. — In General. 

46. Whether agreement specifically enforce- 
able.]^ — ^An agreement between a railway co. & 
railway contractors, who were also landowners, for 
the construction of a branch railway, provided that 
the co. should find the land within a reasonable 
time & build the stations ; that the contractors 
should give a bond to the amount of £50,000 to 
secure the performance of the contract, & under- 
take to execute the works for a double line of 
railway, & the ballasting & permanent way for a 
single line, according to the terms of a specifica- 
tion, to be prepared by the engineer for the time 
being of the co. ; that the co. should work the 
branch in a reasonable & jiropcr manner as com- 
pared to the remainder of the main luilway ; & 
that in case of dilTerence as to working, the same 
should be settled by arbn. ; & that any of the 
details of the arrangement, in case of difference, 
should be determined by a referee to be appointed 
by the S.-G. for the time being : — Held : this 
agi‘eement was too vague, obscure uncertain to 
be enforced in a specific performance suit, & the 
stipulation as to the execution of a bond could not 
be enforced apart from the rest, being merely an 
incidental &; subsidiary part of the agreement, & 
not within the principle of Lumley v. Wagner, No. 
567, post, where the negative stipulation was a 
distinct & substantive part of the contract. 

Though the ct. may execute an agreement 
framed m general terms where the law will supply 
the details, yet if those details are to be supxilied, 
in modes which cannot be adopted by the ct., 
there is no concluded agreement which can be 
enforced in equity. — South Wales Ry. Co. v. 
Wythes (1854), 5 l)e G. M. & G. 880 ; 3 Eq. Rep. 
153 ; 24 L. J. Ch. 87 ; 24 L. T. O. S. 165 ; 3 W. R. 
133 ; 43 E. R. 1112, L. JJ. 

Annotations : — Apld. Kemot r. Potter (1862), 3 Do G. F. & J. 

447 ; Greenhllf v. Isle of Wig'ht (Newport Junction) Ry. 


(1871), 23 L. T. 885. Distd. Greone West Cheshire Ry. 
(1871), L. R. 13 Eg. 44. Reid. Onions v. Cohen (1866), 
6 New Rep. 400 ; Pestonjee Nusaurwanjee v. Manoclgoe 
(1868), 12 Moo. Ind. App. 112. 

47. .] — The ct. cannot enforce specific 

performance of the works; it cannot look after 
the acts & conduct of pltf., nor say how far 
he does or does not depart from what is right 
in executing the works or professing to execute 
them. If ho is or shall be wronged by his ex- 
clusion from the works, & by the act of the co. in 
executing the works themselves, that will be a case 
for damages to be assessed & given either in this 
ct. or in a ct. of law ; but it is not a case for 
sjiecific perfoimance, or relief analogous to specific 
performance, which, to proceed to grant an 
injunction on this part of the prayer of the bill, 
would necessarily amount to (Knight Bruce, 

L.J.). MUNRO V. WrVENHOE & Brightlingsea 

Ry. Co. (1865), 4 l)e G. J. & Sm. 723 ; 12 L. T. 
055 ; 11 Jur. N. S. 612 ; 13 W. R. 880 ; 46 E. R. 
1100, L. .7J. 

Annotations : — Mentd. Gan’ott ^.Salisbury & Dorset .Tunetlon 
Ry. (1866), L. R. 2 Eq. 368 ; Foster & Dloksee v. Hastinjfs 
Corpn. (1903), 87 L. T. 730. 


48. .] — Specific performance will not be 

decreed of a contract to employ a person lo con- 
struct works which the ct. is unable to superintend. 

Where the directors of a railway co. entered int/O 
a written agreement to give pltf. “ a contract for 
the construction of the line for the sum of £55,000, 
subject to a specification of the works on the lino 
included in the said sum to be agreed upon between 
pltf. k, the engineer of the co., in case of dispute 
the matter to be referred ” to an arbitrator, & a 
bill was filed for specific performance : — Held : the 
terms of this agreement were too indefinite to be 
enforced in a sxiecific performance suit ; but even 
had the terms been sufficiently definite, the 
agreement was of such a nature that specific 
performance could not have been decreed. — 
Greenhill V. Isle op Wight (Newport .1 unc- 
tion) Ry. Co. (1871), 23 L. T. 885 ; 19 W. R. 


345. 


49. .] — Cooke v. Cuilcott, No. 61, post. 

50. Damages inadequate compensation to 

plaintiff — & plaintiff having material Interest In 
performance.] — This ct. lias jurisdiction to enforce 
the specific performance of a contract by a deft, 
to do defined work upon his property, in the per- 
formance of which jiltf. has a maf-erial interest, & 
which is not capable? of adequate comiicnsation in 
damages. 

If the thing be reasonably possible it must be 
done. The difficulty & exjiense of performing the 
contract do not necessarily form an objection 
(Knight Bruce, V.-C.).— Stoker r. Great 
Western Ry. Co. (1842), 2 Y. & C. ("li. Cas. 48 ; 
3 Ry. & Can. Cas. 106 ; 12 L. J. Ch. 65 ; 6 Jur. 
1009, 1051 ; 63 E. R. 21. 


AnTiotainms : — Ezpld. South Wales Ry. v. Wythoa (1854), 
1 K. & J. 186 ; A.-G. v, Thamea Conservators (1862), 
1 Hem:. & M. 1. Consd. Wells v. Maxwell (No. 1) (1863), 
32 Beav. 408 ; Blackett v. Bates (1865), 2 Hem. & M. 270. 
Apld. Wilson r. Furness Ry. (1869), L. R. 9 Eg. 28 ; Greene 
I’.West Cheshire Ry. (1871 ), L. R. 13 Eq. 44. Consd. Green- 
hill V. Isle of Wight (Newport Jimctlon) Ry. (1871), 23 
L. T. 885. Apld. Cooke v. Chllcott (1876), 3 Cb. D. 694. 
Retd. Blackett v. Bates (1865), 2 Hem. & M. 610 ; 
McManus v. Cooke (1887), 3.5 Ch. D. 681. 


although the relief would be granted to 
a purrtaser for value, — Ross v. Fox 
(1867), 13 Or. 683.— CAN. 

p. Declaration of trust lacking 

consideration.] — Corbett v, McNeil 
(1^0^ 41 N. S. R. 110 ; 2 E. L. R. 257. 

PART II. SECT. 4, SUB-SECT. 1. 

46 i. Whether offreement specifically 
enforccdhle.] — The ct. will not decree 


the spociflo performance of work 
which the ct. Is unable to superintend. 
— Johnson v. Montreal & City of 
Ottawa Junction Ry. Co. (1876), 
22 Gr. 290.— CAN. 

46 ii. .] — This ct. wUl not inter- 
fere to compel the specific performance 
of on agreement, unless ft can Itself 
execute the whole) oontraot in the 
terms specifically agreed upon. — 
Gervais V. Edwards (1848), 2 Dr. & 


War, 80 ; 4 1. Eq, 11. 665 ; 1 Con. 
& Law, 242. — IR. 

46 iii. .] — There Is no ct. which 

(san doorco speolflo performance of a 
private contract, or administer the 
equities arising out of part performance, 
or oceiulcsoonce by a vendor in the 
expeuditiu-e of money by a purchaser on 
the faith of the contract. — Oodfray v. 
Sark Constables (1902), 87 L. T. 3, 
P. (I— CHANNEL ISLANDS. 
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51 , Where defendant has obtained benefit 

under contract.] — Wilson v. Fukness Ky. Co., 
No. 69, post. 

Particular instances .] — See Sub-sect. 2, post. 


Sub-sect. 2. — Particular Instances. 

52. Common covenants in husbandry.] — 

Demurrer to a bill by a landlord for a specific 
performance of covenants, contained in a lease 
which had expired, to repair hedges & mansion 
house, & also for an account of loppings <fe dung, 
cut or removed, by the tenant ; allowed ; common 
covenants in husbandry not being the subject of 
equitable jm-isdiction. — P ayner v. Stone (1762), 
2 Eden, 128 ; 28 E. R. 845, L. C. 

Annotation : — Apld. PhippB v. Jackson (1887), 56 L. J. Ch. 

550. 

53. .] — It appears to me that what in reality 

is being asked for is judgment for specific per- 
formance of a stipulation in a fanning lease ; & 
it has been well settled ever since the case of 
Kayncr v. Stone, No. 62, ante, reported more than 
a hundred years ago that such an action cannot be 
maintained (Stiiiltncj, .T,).— Phipps v. .Jackson 
( 1887), 56 L. J. Ch. 660 ; 65 W. It. 678 ; 6 T. E. It. 
687. 

54. Preservation of secret of Invention — Expired 
patent.]— Tlio ct, will not interfere by injunction 
to pre\’^ent the violation of an agreement, of which, 
from tlie natui’o of tlie subject, there could be no 
decree for a specific performance ; as, for instance, 
to restrain deft, from imparting the secret of an 
invention which had been the subject of a patent 
long since expired. 

The difficulty in such a case is, how to decree t he 
specific performance of the agreement. Either it 
is a secret, or it is none. If a secret, what means 
does the ct. possess of interfering so as to enforce 
its own orders ? (Lord Eldon, 0.). — Newhery 
V. James (1817), 2 Mor. 416 ; 1 Carp. Pat. Cas. 
667 ; 65 E. B. 1011, L. C. 

Annotations • — Distd. Amber, Size & Chcimlca.1 Co. r. Mouzol, 

[191 J] 'J Ch. 2;{9. Refd. Groeu v. Cliureh 11823). 1 L. J. 

O. 8 Ch. 203 ; Moiisou v. Moat (18.5I-), 20 L. J. Ch. 513; 

Leather Cloth Co. v. Amerlcau Leather Cloth Co. (1863), 

4 Do G. J. & Sm. 137 ; James a. James (1872). 20 W. ll. 434. 

55. Construction of railway works.] — Although 
a ct. of eciuity lias jurisdiction in a proper case, 
to prevent an application to Paiiiament for a 
private Act, or an Act resjiecting property, it 
will not interfere on the ground that such an 
appheation, if successful would interfere with 
pre-existing rights, whether such rights exist by 
tenure of property, or by virtue of contract. 

A railway co. applied to Parliament for an Act 
to form their line, Sc their application was opposeil 
by a landowner through whose land the hne would 
pass. Ho afteiwards withdrew his oijposition on 
the faith of an agreement which provided for the 
formation of a branch line to his iron works. The 
co. obtained an Act for this xmrpose, but after- 
wards determined to abandon their intention of 
making the branch railway, «fc were about to apply 
to I’arliamont for an Act to enable them to do so ; 
when pltf. filed his bill for an injunction. The 
Vice-Chancellor of England granted the injunction, 
but the Lord -Chancellor, on appeal, reversed his 
decision, & dissolved the injunction ; — Held : a 
contract to make a railway is not one of which a 

PART II. SECT. 4. SUB-SECT. 2. 

r. Contract to run cars at specified 
times xvith specified officers,] — The ct. 
will not order Hpedflo performance of 
an oijrreoment by an electric railway oo. 

J. — VOL. XTAI. 


ct. of equity will compel the specific performance, 
but will leave the parties to their legal remedies. — 
Heatiicotb V. North Staffordshire Ry. Co. 
(1860), 2 Mac. & G. 100 ; 6 Ry. & Can. Cas. 368 ; 
2 H. & Tw. 632 ; 20 L. J. Ch. 82 ; 14 Jur. 869 ; 
42 E. R. 39. 

Annotations Consd. Lancaster & Carlisle Ry. v. N. W. Ry. 
(1856), 2 K. & J. 293 ; Steele v. North Moti-opoUtan Hy. 
(1867), 2 Oh. App. 237 ; Krp. Hartridfifo & AUender (1869), 
5 Ch. App. 672. n. Refd. R. r. L. & Y. Ry. (1852), 1 
E. & B. 228 ; Do Mattos v. Gibson (1859), 4 Do Q. & J. 
270 ; Fothcrgill v. Rowland (1873), L. R. 17 Eq. 132; 
Keith Prowso v. National Telephone Co., [1894] 2 On. 147 ; 
Manchester Ship Canal Co. v. Manohoster Raoeoonrse Co., 
[1901] 2 Ch. 37. 

56. .] — South Wale.s Ry. Co. v. Wythes, 

No. 46, ante. 

57. .] — This ct. has not jurisdiction to 

decree the specific performance of a contract, for 
which the consideration on the part of pltf. is the 
execution of certain works which the ct. is unable 
to superintend. 

Therefore, where the bill stated an agreement to 
employ pltfs. as contractors for making a railway, 
«k to pay for the works in debentures & shares of 
the co., a motion for an injunction to restrain the 
CO. from dealing with the debentures, & trans- 
ferring the shares in question to others, in deroga- 
tion of pltf.’s rights, was refused. — Peto v. 
Rkiohton, Uckfield Tunbridge Wells Ry. 
Co. (1866), 1 Hem. M. 468 ; 2 New Roji. 415 ; 
62 Jj. .T. Ch. 677 ; 9 L. T. 227 ; 11 W. R. 874 ; 71 
E. R. 206. 

Annotations : Consd. Gnsonhill v. Iblo of Wi^ht (Nowpoit 
Junction) Ry. (1871), 23 L. T. 885. Refd. Brett r. East 
India & London Shipping Co. (I86t), 10 L. T. 187 ; 
Nuneaton L. B. v. General Sewage Co. (1875), L. R 20 Eq. 
127 ; Orimstono v. Cimninghaiu, [1894] 1 0. B. 125 ; 
Measures e. Measures, [1910] 2 Ch. 248. 

58. .j -Greenhill V. Isle of Wight 

(Newport Junction) Ry. Co., No. 48, ante. 

59. Benefit accruing to defaulting party.] 

— A railway co. entered into an agreement with 
jiltfs., who were ownei*s of land near to the 
railway, whereby the co., in case they obtained 
a rtdease from certain obligations imposed upon 
them by tlieir Act of Incorporation, to construct 
a drawbridge & viaduct, as mentioned in their 
Act, & in case certain land was conveyed to them, 
agrc*ed with pltfs. to construct a road between 
certain specified points, & to pay a certain annual 
sum towards the maintenance of it, & also to 
construct maintain a wharf, as therein specified. 
About six years after the date of the agreement 
pltfs. filed their bill for the specific porfoianance 
of this agreement, alleging that the co. had been 
released from their obligations, & the land 
mentioned in the agreement had been conveyed 
to them, but they had only commenced, & never 
finished, the road, &had not commonctHi the wharf : 
— Held : the ct. woidd enforce the performance of 
this agreement, & since the co. had obtained tho 
benefit of it, they would not be suffered to evade 
it by any dilficulties there might be in the way of 
the ct. superintending the work. If necessary, 
the ct. might permit pltfs. themselves to do tho 
work at the co.’s expense. — Wilson v. Furness 
Ry. Co. (1869), L. R. 9 Eq. 28 ; 39 L. J. Ch. 19 ; 
21 L. T. 416 ; 18 W. R. 89. 

Annotations: — Consd. Greono v. West CheBhlre Ry. (1871), 
L. R. 13 Eq. 44 ; Greenhlll v. Me of Wight (Newport 
Jiiuctiou) Ry. (1871), 23 L. T. 885, Refd. Ryan v. Mutual 
Tontine Wostmiustor Chambers Assocn., [1893] 1 Ch. 116. 

.] — See, also, Railways, Vol. XXXVIII., 

pp. 282, 283, 294, Nos. 195-202, 249, 250. 

ing the oo. from caiTylng out sucli an 
agreement to tho extent to which they 
are willing to carry it out unless & 
mitil they carry It out in toto, as this 
would also Involve the same minute 

F P 


to run its cars on certain streets at 
certain horn’s iic with certain oflloers, 
as the ct. cannot oversee tho carrying 
out of the judgment if granted. Nor 
will tho ct. grant an Injunction restrain- 
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Sect. 4. — Contracts requiring supervision : Sub-sect. 

2. Sect. 5 ; Sub-sect. 1.] 

Contract for running powers — Involving super- 
vision of railway line.]— 5e<? Railways, Vol. 
XXXVIll., pp. 343, 344, No. 526. 

60. Covenant to work coal In specified mode.] — 

Pltfs. granted a lease of a coal mine to defts., 
reserving a minimum rent of £720, to bo increased 
to £1,000 in case there should be pits sunk upon the 
estate, with a royalty upon all coal gotten beyond 
a certain quantity ; & the lessees covenanted to 
work the mine uninterruptedly, efficiently, & 
regularly, according to the usual or most improved 
practice. The lessees paid the minimum rent, 
but only raised a small quantity of coal by working 
tluough an adjoining mine without sinking pits 
on pltfs.’ property. Pltfs. being desh-ous of 
enforcing a laiger amount of working, whereby 
an increased rent would be payable, filed a bill 
for specific performance of the covenant in the 
lease : — Held ; there was no obligation upon 
dofts. to sink pits although that might be the most 
efficient mode of working ; Sc so long as the 
minimum rent was paid, defts. could not bo 
comi)elled to work the mine at all ; the losscos 
had committed no breach of contract ; but if they 
had done so, the remedy was at law & not in 
equity ; & this ct. could not, by a reference to 
chambers, give effect to the cov'enant by duections 
as to the management of a coal mine. 

For this ct. to undertake the working of a 
colliery, for this ct. to superintend workings of 
this description, is cntirtdy out of the question 
(Malins, V.-C.). — AV^heatley v. Westminster 
Brymbo Coal C^o. (1869), L. R. 9 Eq. 538 ; 39 
L. J. Ch. 175 ; 22 L. T. 7 ; 18 W. R. 162. 

; -Consd. Kiaaiimu v. JuckHon (1880), 42 L. T. 

80. Re!d. Willchford r. Walsou (1871), L. 11. 11 Eu. 072 : 

Simpaon v. Ingloby (1872), 2(5 L. T. 54:$ 

61. Supply of water by purchaser of land — 
Covenant with vendor.] — A purchaser of a piece of 
land with a well or spring upon it covenanted with 
the vendor, who retained land adjoining intended 
to be disposed of for building sites, to erect a pump 
& reservoir, & to supply water from the well to 
all houses built on the vendor’s land -.—Held : 
though the covenant was not one of which the ct. 
would decree specific performance directly as being 
for the construction of works which the ct. could 
not superintend, it could be enforced indirectly 
by an injimction mstraining deft, from allow- 
ing the work to remain unperformed. — Cuoke 
V. Ohilcott (1876), 3 Ch, D. 694 ; 34 L. T. 
207. 


Anruitaliona ; — Refd. Haywood r, Driinswlck UIdK. Soc. 

(1881 ), 8 Q. B. 11. 403 ; Andrew v. Aitkon (1882), 22 Ch. 1>. 

218 ; L. & S. W. lly. v. Gomm (1882), 20 Ch. J). 562 ; 

AuHterheny v. Oldham Corpn. (1885), 29 Ch. D. 750 : 

Hullr. Ewiu (1887), 37 Ch. D. 74. 

62. Agreement to provide service — Porter In 
residential flats.] — Ryan v. Mutual Tontine 
Westahnster Chambers Assocn., No. 138, post. 

63. Housekeeper for offices.] — Offices in 

a large biding were let by defts. & their x^re- 
decessors in title at a yearly rent & an additional 
smaller rent for “ cleaning the rooms by the liouse- 
keeper appointed for the time being by the land- 
lord.” Tjhere were other ajpeements with other 
tenants in this large buil(img in similar form. 
With another set of offices the co. agreed ” to 
appoint & pay a housekeeper to be in attendance ” 


for certain hoius, ” who shall act as the servant 
of the lessees in cleaning the rooms.” The 
agreement added, ‘‘ the lessors are to remove such 
housekeeper & substitute another if called upon to 
do so by at least two-thirds of the tenants.” 
After all these terms had been subsisting for 
some time the resident housekeeper without any 
notice to the tenants left the building, which was 
placed in cliarge of a. housekeeper who resided on 
the top floor of another building about 60 yards 
away & had charge of that other building & a 
third building. Ho attended at irregular times 
in the morning & in the evening, & only for short 
periods, Sc if needed at other times had to be 
sought in the other buildings : — Held : there was 
a correlative obligation to supply the services of 
a housekeeper, which corresponded with the 
obligation to i>ay ttio additional rent for those 
seiwices ; the landlord’s obligation as to the house- 
k(!oijei* was one ” with reference to the subject 
matter of the lease ” under Conveyancing Sc Law 
of Property Act, 1881 (c. 41), s. 11 ; there was no 
obligation to provide a resident housekeeper, 
but th(ire was an obligation to provide the house- 
keei>er’s attendance between certain hours under 
that agreement, which so provided, & that obliga- 
tion had been broken ; the remedy was in damages 
Sc not by way of sxiecific performance. — B arnes v. 
(^ty oe IjONDON Real Property Co., etc., 
[1918] 2 Ch. 18 ; 87 L. J. Ch. 601 ; 119 L. T. 293 ; 
34 T. L. R. 361. 

Annoiuhon Mentd. O'Codar r. SJougrh Trading Co., [1927] 

2 K. B. 123. 

64. Erection & maintenance of telephone appa- 
ratus — Involving supervision of maintenance.] — 

Under an agreement in 1889 defts., a telephone 
CO., sup])lied to pltfs the use of a telephone wire Sc 
ajiiiaraius for three years at a rent iiayablc 
quarterly. Upon the exxiii'ntion of the term the 
parties continued the agreement by mutual con- 
sent. On Dec. 30, 1893, being the last day of a 
quui-ter, defts. gave pltfs. a notice determining 
tlie agreement forthwith, Sc stating their intention 
to disconnect tlio wue & remove the ajiiiaratus, 
Sc at the some time they demanded rent ” up to 
Dec. 31 ” being one day beyond the quarter. This 
re*nt was duly paid to Sc accepted by defts. Upon 
a motion by iiltfs. for an injunction to restrain 
defts. from interfering with the wire Sc apiiaratus : 
— Held : the agreement created the relation of 
landlord Sc tenant, Sc therefore that the accexitancc 
by defts. of rent for a day beyond that on which 
the notice determining the contract was given 
operated as a waiver of the notice. Accordingly, 
an injunction was grantod restraining defts. from 
acting their notice. 

The CO. agi’eed in the first paragi’aph of the 
agreement, to erect & maintain in worl^g order, 
subject to provisions, a certain wire Sc the tele- 
Iilione apparatus relating thereto. It would be 
impossible for the ct. to supervise a complete 
performance of that clause of the agreement, & 
to see to the maintenance of the wirti & telephonic 
aiiparatus during the period of the agreement 
(Kekewicii, J.). — Keith, Prowse & Co. v. 
Nationaj^ Telephone Co., [1894] 2 Ch. 147 ; 63 
L. J. Ch. 373 ; 70 L. T. 276 ; 58 J. P. 673 ; 42 
W. R. 380 ; 10 T. L. R. 263 ; 8 R. 776. 

Annninlions ; — Distd. Cochrane v. Exchange Telegraph Co. 
(1896), 65 L. J. Ch, 334. Refd. Civil Service Co-op. Soc. 

V. McGrlgor’a Trustee, [1923] 2 Oh. 347. 


supervision. — C ity ok Kinohtox v. 
Kingston, Poktsmoui’ii & Cataraqui 
Et.I(X)TR 1 o ilY. Co. (1898), 25 A. It. 
462.— CAN. 

t. Covenant hy lessee to keep on 
premises sufficient stock to ^isfy 


distress .] — Where a leasee covenanted 
that ho would keep on the leased 
promises sufflclont stook-in-trade to 
satisfy a distress for rent for a Bpeolhed 
period : — Held : an injunction could 
not be granted to restrain the breach 
of the covenant on the ground that the 


ct. would not grant an Injunction which 
really amounted to a decree for speoifio 
performance requiring the conllnual 
suporintendenoe of the ct. to carry It 
out. — H ill v. Eraser (1914), 29 

W. L. II. 468 ; 7 W. W. H. 131 : 18 
I). L. R. 1 ; 7 Alta. L. R. 464.— CAN. 
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Agreement for lease.] — See Landlord & 
Tenant, Vol. XXX., pp. 416, 417, Nos. 782-786. 

Building contracts.] — See Building Contracts, 
Vol. VII., pp. 400, 401, Nob. 266, 260, 271-273. 

Covenant by tenant to repair.] — See Landlord & 
Tenant, Vol. XXXI., p. 337, Nos. 4803-4807. 

Charterparty.] — See Shipping, Vol. XLI., pp. 
321, 322, Nos. 1804-1800. 

Sect. 5.— CONTRACTS OF PERSONAL WORK OR 

SERVICE. 

Sub-sect. 1. — In General. 

Personal contracts generally, see Contract, Vol. 
XII., pp. 588-604, Nos. 4900-4948. 

65. Specific performance not decreed — General 
rule.] — ^Ib^iRTH V. Ridley, No. 250, post. 

66. .j — W hite v. Boby, No. 1309, posL 

67. — .] — The cts., as such, have never 

dreamt of enforcing agreements strictly p<>r8onal 
in their nature, whether they are agreements of 
hiring & service, being the common relation of 
master servant, or whether they arc agreements 
for the purpose of pleasure, as for the purpose of 
scienl>ific ])m-8uit8, or for the purpose of charity 
os philanthropy (JES8EL,M.It.). — ItiGBY v. CV>nnol 
(1880), 14 Ch. D. 482 ; 49 L. J. Ch. 328 ; 42 
1.. T. 139 ; 28 W. K. Gf^O. 

Amiotaliom : — Apld. Millicaii v. Sulivan (1888). 4 T. L. K. 
‘2():i Consd. Baird v. WcUh ( 1 890). 44 Ch. D. (Uil . Distd. 
livari V. IMutnal Totdlno WcHlmliislcr Chambci'a Ahbocn. 

62 L. J. Ch. 2.')2. Consd. Miilhdt r. United French 
PolisherH London Soc. (1904). 91 L. T. 133; Yorkbhlre 
JMiuei'H’ Abbocji. V. Huwdt'n, fiyor,J A. C. ; Obbojno 
r. Ainalffamated Hoc. of Railway SeivanlH, 11911] 1 Ch. 
540 : Aiuaiguniated Soe, of CarpenO^rfl. Cabinet. Makern 
& Jolnci*H r. Bi'aithw'alto, General Union of Operative 
Carpenters <te Joinc'rs r Abhlev, [1 922 1 2 A C. 440 . Wiutr 
r Bum (1928), 44 T. L. R. 2:)8. Refd. Duke r. LIttleboy 
(1880), 49 L. .r. Ch. 802 ; Wolfe v, Matthews (1882). 21 
Ch. D, 194 ; Swnlno v. Wilbon (1889). 24 Q. B. D. 2.52; 
Old r. Robson (1890), 59 L. .1. M. C. 41 ; Chuniberlftln’s 
Wharf r. Smith, 11900] 2 Ch. G05 ; Cullen v. Klwlri (1901), 
90 L. T. 840 ; BU'ele i'. South Walob Minerh Federation, 
[1907] 1 K. B. 361 ; Copo v. CroHsln^ybam. [1908] 2 Ch. 
624 : Cossel i’ Inglls, 11916] 2 Cli. 211. filentd. Winder 
V. Kinteston -upon -Hull Incorporation for the Poor (1888), 
58 Ij. T. 583 ; Tall Vale llv. r. Ainal^rn mated Soc. of 
Railway Servants, |1901] A. C. 426 ; Amalj^aniatetl Soc. of 
Railway Servants v. Osborne, [1910] A. C. 87 ; A.-Q. v, 
Sw'an, [1922] 1 K. R. 682, 

68. •]-— (1) By an apprenticc.ship deed 

between an infant, her ])aront, A pltf. tlic infant 
was bound appi-entice to pltf, for sevtui years, to 
bo taught stage dancing, upon certain terms, by 
one of which the infant contracted that slie BX>uld 
not accept any professional engagement or con- 
tract matrimony during the term without the 
consent of her master. The deed also contained 
mutual covenants by the master A tlio parent 
that the master would properly in.struct the 
infant, & make certain payments to her for all 
dancing engagements in this country &; in foreign 
or colonial countries ; in return for which the 
infant’s services were to be enthely at the disposal 
of the master. But there was no stipulation that 
tlie master should provide engagements for the 
infant or maintain her while unemiiloyed. There 
was also a provision that the master might put 

PART II. SECT. 6, SUB-SECT. 1. 

65 i. Svcci/lc perfonnunce not decreed 
• — Oenerai rtde .} — A suit cannot be 
sustained which seeks to enforce an 
agreement for the oontluuauo© of iiltf.’s 
duties or personal services to deft.. 

Inasmuch as those services uilpht he 
rendered in a manner prodiiotlve of 
Injury rather than benefit to the latter : 

& the ot. does not posstiss tho means of 
eompoUing u person to fullil his duty 
to his employer under such a contract. 

— Fitzpatrick v. Noian (1851), 1 
I. Ch. R. 671.--IR. 


an end to the apprenticeship, if the infant should 
be found after fau* trial unfit for tho work of stage 
dancing, or should break any of the engagements 
of tho deed, or in any way misconduct herself. 
The infant having made a professional engagement 
with deft. B., pltf. brought an action against B., 
the infant, & her parent, to enforce the provisions 
of the deed &, for (lamages for bi'each of it : — Held : 
the jirovisions of the deed were unreasonable, 
& could not be enforced against the infant or her 
parent. 

(2) I should be very unwilling to extend decisions 
the effect of which is to compel persons who are 
not desirous of maintaining continuous personal 
relations with on(‘ anothei’ to continue those 
per.sonal I’elations. 1 have a strong impi-ession 
a strong feeling, that it is not in the interest of 
mankind that the rule of BX)ecilic performance 
should be extended to such cases (Fry, L..L). — ■ 
T)e Francehc’O V. Barnum (1890), 4,6 Ch. D. 430 ; 
60 I.. .1. Ch. 03 ; 63 L. T. 438 ; 39 W. U. 6 ; 6 
T. L. R. 403. 

Annotations : —As to (1) Consd. Corn v Mutlhcwa, [1893] 

] Q. 11. 310 ; RobeHsi'. Gray, [1913] 1 K. B. 520 ; Wilkins 

V. Weaver, [1915] 2 Ch. 322 , Mackiulay n. Bathurbl (1919). 

36 T. L. R. 31. Refd. ClcuuTit^i v. L. & N. W, Ry., (1894] 

2 Q. B. 4-82. As to (2) Consd. Whltwood Cbcrnlcal Co. v. 

HawJman (1891), .30 W. R. 433. Oenrrallu, Refd. lamg n. 

Kmlthsou (1918), 88 L. .7. K. B. 223. 

69. Agency.]— Auctioncicrs advanced a sum of 
money to .1., who agreed to jmt a miscellaneous 
collection of property in thei)* hands for sale, 
from the proceeds of wliicli they were to retain 
the money advanced ; a x^art only of the x>roperty 
was delivered A sold, bu(> it realised less than the 
sum mivanced ; J. refused to part witli the 
remainder of his collection ; & upon a demurrer 
to a bill filed for a sxiecific iierfonnance of the 
agret'ment : — Held : the C’oui t; would not comiiel 
the performance of the contract for an agency. — 
(^HINNOUK V. Sainkbury (1866), 30 L. .J. Ch. 409 ; 
3 L. T. 268 ; 6 .Iui\ N. S. 1318 ; 9 W. K. 7. 

70. .J — The agreement ... is one of 

agency, k. consequently not one of which sxiecillc 
Xierformance would be decretal by a ct. of equity 
(Stirling, ,T.).— Mohhis v. Delob bel-Fliro, 
[1892] 2 Cb. 362 ; 61 L. .1. Ch. 518 ; 66 L. T. 320 ; 
40 W. R. 492 ; 36 Sol. Jo. 347. 

Annotations Lord’s Trustee v. 0. E. Ry., [1908] 

2 K B. 64. Mentd. WrljfhtBon v. MeArthur & 

Hutchisons, [1921] 2 K. B. 807. 

.] — See, further, Agency, Vol. I., pp. 644, 

545, Nos. 1971-1976. 

71. Agreements for purposes of pleasure.] — 

Rigby v. Connol, No. 67, ante. 

72. Agreements for scientific or charitable 
purposes.] — K ioby v. IIonnol, No. 67, ante. 

73. Contract for personal services included in 
larger enforceable contract — Whether enforceable.] 

■ — WJiere a railway oo. lias, on the xmrehase of 
laud for tho purposes of their Act, k as x^Ri't of 
tho consideration, entered into covenants with 
tho landowner to make k maintain certain accom- 
modation works, k also to xierform certain acts 
in the nature of xiersonal service, k then, by a 
subsequent Act of Parliament, the co. is dissolved 

Biieciflc porformauoe booauae under It 
pltf. was bound to reader personal 
services & that this was not affected by 
tho fact that a oo. had been formed to 
which the paUmt had been sold ; so 
that tho sorvicjes were no longer 
necessary In as ranch as tho time at 
which the materiality must be deter- 
mined was the time at which the 
contract was made.— Woons 
WomiCLKV (1891), 12 N. B. W. Eq. 
245.— AUS. 

a. .] — Tho ct. will not decree 

specific performance of an agreement 

p p 2 


u. Sneci/ic performance not decreed.] 
— I’lti. benight Bpeclflo perform- 
ance of a contract by which iio was 
to i*oeelvo oao-feinrth share in the 
profits on a patent for a sheep -shearing: 
machine or any improvements thereon 
in consideration of his expending time 
tS: money on furthering tho sale of tho 
machine. Uoft. obtained a patent for 
a sheep -sheai’ing maohlao different from 
that montionod in tho agreement : — 
Held : assuming: it to be merely an 
improvement the contract ^vas not 
one of which tho ct. would grunt 
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iS'fc/. 5. — Contracts of perso)ial work or service : Sub- 
sects. 1 2. Sect. 0.] 

&> its undertaking transferred to another railway 
CO. “ subject to the obligations & liabilities ” of 
the old CO., the landowner can maintain an action 
against the new co. for specific performance of 
the whole covenants, including that for personal 
service. — F ori'escue v. Lostwithiee & Fowey 
Ky. Co., [18941 3 Ch. 021 ; 64 L. J. Ch. 37 ; 71 
L. T. 423 ; 43 W. It. 138 ; 8 B. 664. 

Annotatxon : — Eefd. Keimard v. Coiy, [1922] 2 Ch. 1. 

Whether injunction granted — Where contract 
not specifically enforced.] — Sec Injunction, Vol. 
XXVIII., pp. 415-447, Nos. 065-663. 


Sub-sect. 2. — Contracts op Employment and 
Contracts for Continuous Services. 

74. Whether enforceable.]—! ounson v. Shrews- 
bury «fc BmMiNGHAM By. Co., No. 97, post . 

75. .] — Wolverhampton & Walsall By. 

Co. V. London & North-Western By. Co., 
No. 22, ante. 

76. .] — Bioby V. CONNOL, No. 67, ante. 

77. Employment as manager.]— The partners in 
cei’tain brass works enter into articles with A., 
that he shall serve them as their manager & over- 
seer, during his life ; &, besides a stipulated yearly 
salary, he was to have 3s. Qd. for every hundred- 
weight of brass wire made by liim, or any other 
person during his life. A. was afterwards dis- 
charged by the paitncrs from their service ; & 
on a bill brought for a siiecitic perfoimance of 
these articles, it was decreed that pltf. was 
entitled to all the advantages thereby sti])ulated 
for him, except the 3s. (Sd. payable to him for every 
hundi-edweight of brass wdre made at the mills *, 
which the Ixird Chancellor conceived was intended 
as a reward, attendmg the produce of the works, 
during such time only as pltf. supervised same. 
But this jiart of the decree was reversed, & he was 
lield to be entitled to this allowance, during his 
life. — Ball v. Cocos (1710), 1 Bro. Pari. Cas. 140 ; 
1 E. B. 471. 

ArmoicUions : — Apld. Addcrloy v. Dixon (1824), 1 Sim. & St. 

607. Distd. Stockor o. Brookbauk (1851), 15 Jur. 591. 

78. — — .] — By a contract between the vendors 
of a brewery & a trustee for a linutcd co. which 
was to be formed for the purchase & carrying on 
of the brewery, it was agreed, among other things, 
that B., one of the vendors, should bo a managing 
director for a specified time, & that on his retii*c- 
ment or death his son, pltf., shoidd be managing 
director for a term tlicrein mentioned, that B, 
should provide a qualification for Ids son as 
managing director. By the arts, of assocn., which 
adopted the contract it was provided that a director 
should vacate his office if ho did not acquire a 
(lualification vdthin a month of his appointment 
or election, & that the qualification of a managing 
du’oetor should be tlio holding in liis own right 
shares of the nominal value of £25,000. B. jiro- 
vided for pltf. shares to the amount of £5,000, & 
died in Aug. 1888. Pltf., who was one of his exors., 
tSt liis co-exors. in Oct. 1888, transferred shares to 
the amount of £20,000 into pltf.’s name to com- 
jilete his qualification as a managmg director but 
the estate had not been administered, «Sc there was 


no evidence under what circumstances the shai’es 
were transferred to him or whether he was bene- 
ficially entitled to them. The board of directors 
refused to recognise pltf. as a director on the 
ground that he had not sufficient qualification, & 
he brought an action to restrain them from ex- 
cluding him, & moved for an interim injunction ; — 
It would bo contrary to the principles on which 
this ct. acts to grant specific perfoimance of this 
contract by compelling this co. to take this gentle- 
man as managing director, although he is qualified 
to act, when they do not desire him to act as such 
(Cotton, L.,T.). — Bainbridge v. Smith (1889), 41 
Ch. D. 462 ; 60 L. T. 879 ; 37 W. B. 594 ; 5 
T. L. B. 375 (^. A. 

Annotations : — Apid. C/UlT r. London & County Land & Bldg. 
Co., 11912] 1 Ch. 440. Consd. Biitlah Murac Syndicate v. 
Alperton Rubber Co., [1915] 2 Cb. 180. Refd. Re Bain- 
bruigo, Reeves v. Bainbridge, [1889] W. N. 228. Mentd. 
Cooper V. Griftln, [1892] 1 Q. B. 740 , Howard v. Sadler, 
[1893] 1 Q. B. 1 ; Sutton v. English & Colonial Produce 
Co., [1902] 2 Ch. 502 ; Boschock ProprieUry Co. v. Ihike, 
[1906] 1 Ch. J48 ; Salmon v. ()uiu & Astons, [1909] 1 Ch. 
311 ; Cory v. S.S. Reindeer (1915), 31 T. L. R. 530. 

79. Employment as packer.] — E ast India Co. 
V. Vincent (1740), 2 Atk. 83 ; 26 E. B. 461, L. C. 

Aniwtations : — Cousd. McManus v. Cooke (1887), 35 Ch. D. 
681. Refd. Moynell v. Sindnes (1855), 2.> L. J. Ch. 257. 
Mentd. Blakemoro v. GSlamoi’ganshire Canal Navigation 
(1832). 1 My. <Sc K. 154 ; Barnard w. Wallis (1840), 2 Ry. Sc 
Can. Cas. 162 ; Harryman v. Collins (185 4), 18 Beav. 11 : 
Scott V. Scott (1854), 23 L. T. O. S. 27 ; Horvey v. Smith 
(1855), 1 K. & J. 389 ; (Brampton v. Varna Ry. (1872), 
7 Oh. App. 562. 

80. Law reporter.] — The ct. cannot specifically 
perform an agreement, wliereby A. agrees to com- 
pose & write reports of cases determined m a ct. of 
justice, to be printed published by a particular 
individual for a stipulated remimcration. — C larke 
V. Brice (1819), 2 Wils. Ch. 157 ; 37 E. B. 270. 

Annotations : — Apld. Baldwin v. Soc. for Dlfluslon of Useful 
Knowledge (1838), 9 Sim. 393, I’lokering v. Ely (Bp.) 
(1843), 2 Y. 6c C. Ch. Cas. 249. Consd. Lumley v. Wagner 
(1852), 1 De U. M. & Q. 604 : Hope v. Hope (1856), 22 
Beav. 361. Retd. Kemble r. Kean (1829), 6 Sim. 333 ; Taylor 
V. Davis (1834), 4 L. J. Oh. 18 ; Bmee v. Wehnert (1858), 
25 Beav, 348 ; Do Mattos v. Gibsoji (1859), 4 Do (4. & J. 
276 ; Merchant s Trading Co. v. Banner (1871), L. R. ] 2 Eq. 
18; Whltwood Ohemioal Co. v. Hardman, [1891] 2 Ch. 
41G ; Mortimer r, Beckett, [1920] 1 Ch. 571 ; Jhospority 
r. Lloyds Bank (1923), 39 T. L. R. 372. Mentd. Diotrichseu 
V. Cabbum (1840), 1 Coop, teniji. Cott 72 ; Fechtor w. 
Montgomery (1863), 33 Beav. 22. 


81. Map draughtsman.] — By an agreement 
between pltf.s. & defts., the former, in considera- 
tion of certain payments to be made by them to 
the latter, were to have the exclusive right of 
engraving publislung a series of majis from 
drawings to be fui’nished to them, from time to 
time, by the latter. The ct. refused to restrain 
defts. from acting in violation of the agreement, 
as it could not compel defts. to furnish the draw- 
ings ; could not decree a specific performance 
of the agreement. — Baldwhn v. Society for 
Diffusion of Useful Knowt:.edoe (1838), 9 Sim. 
393 ; 2 Jur. 901 ; 69 E. K. 409. 

Annotation : — Refd. Pickering v. Ely (Bp.) (1843), 12 L. J. Ch. 

271. 


82. Receiver to bishop.] — By a gi’ant or patent 
dated in 1801 the then Bishop of Ely having, as 
the grant stated, “ confidence in the probity, 
fidelity, care & industry of P,” gi-anted to P., who 
was a solr., “ the office of receiver of all issues 
profits, simi & sums of money arising & issuing ” 
from the possessions of the see, to hold to P. by 
himself or his sufficient deputy or deputies, to bo 


for a lease at a pepporcom rent where 
the agreement provides tliat the lease 
shall bo " subject to tho same condi- 
tions 08 are in this agreement con- 
lAinod,” & the conditions are covenants 
for personal services. — G ilmour v. 
Buuoifi (1873), 2 N. Z. Jur. 119.— N.Z. 


PART II. SECT. 6, SUB-SECT. 2. 

74 i. Whether enforceable .] — Tho ot. 
will in no case deoroo spoolflo per- 
formance of eoatraobs which involve 
the performance of oontluuoua acts. — 
Fbix V. New South Wat.bji Oil & 
Shale Co. (1889), 10 N. S. W. Eq. 255 ; 


0 N. S. W. W. N. 61.— AUS. 

b. Agreement to look after 

proiierty .] — Hewitt v. Browx (1869), 
16 Gr. 670.— CAN. 

0 . Appointment as hath atten- 

, -Gillis V. M'Ghke (1861), 13 
I. Ch. R. 48.— IR. 
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Part 11. — Limits of Jurisdiction. 


approved of by the bishop & his successors, for 
lus life. The office of receiver was an ancient 
office & had been exercised before the restraining 
statute of 1 Eliz. c. 10. r. held the office under 
three successive bishops, during the whole of 
which time he not only received the rents but 
negotiated the renewals of leases, prepared the 
leases of the see & likewise attended all searches 
for records in the bishop’s muniment room, of 
which he kept a key ; for the performance of 
which acts ho received fees & emoluments. It 
appeai'cd also that his predecessor in office who 
had hold the office since 1785 had done the same. 
Upon the accession of A. to the bishopric in 1830, 
he refused to admit P.’s claim of right to perform 
these last-mentioned acts ; upon which 1\ filed 
his bill against the bishop praying a declaration 
of the rights in question in his favour, that he 
might be quieted in the possession of the office, & 
that the bishop might be restrained by injunction 
from obstructing pitf. in the exercise of such 
rights A from doing acts in contravention of them : 
— Held : t he relief sought being analogous to the 
specific iierformance of an agreement, the bill must 
fail, on the gi’ound of want of mutuality ; the 
nature of the duties A services asserted by pltf. 
being such as to preclude the possibility of a decree 
in this ct. against him, compelling their specific 
performance. — PirKERiNG v. Ely (Bp.) (1843), 2 
Y. A C. Ch. Cas. 249 ; 12 E. .1. Ch. 271 ; 7 Jur. 
479 ; 03 E. li. 109. 

Annoiahom ; — Consd. Johnson v. Shrewsbury & Tiirminirhain 
Jly. (1853), 3 L)e G. M. Sc G. 914. Apld. Brett v. East 
India & London Shipping Co. (18(i4), 2 Hern. & M. 401. 
Refd. MUlican v. Snlivnn (1888), 4 T. L. H. ‘iOJ. 


83. Confidential servant.] — .Toiinson r. Siiuicws- 
BirriY A Birmingham By. (\)., No. 07, post. 

84. Revision of book for re-publicatlon.] — An 
author agreed with a bookseller for the publication 
of his work iq)on certain terms, under which the 
latter was to jiay the expenses of publication, A 
to divide the net profits, if any, equally with the 
author. If all the copies should be sold, A a 
second edition should be required, the autlior was 
t-o make the necessary alterations, A the book- 
seller Av'a.s to publish the second A ovovy sub.sequent 
edition upon the same conditions. If all the copies 
of any edition sliould not be sold within five y’ears 
of its publication, the bookseller might dispose of 
the remaining copies as he t hought tit, so that the 
account might bo closed. 'I'wo editions were 
•accordingly published. The bookseller became 
bkpt., A pltf. purchased from his assignees all his 
copyrights, including nominally the work in 
question, A the unsold copies of the second edition. 
Two hundred copies being still in pltf.’s hands 
unsold, deft, published, with tlic author’s concur- 
rence, a third edition. In a suit to restrain the 
publication of the third edition : — Scvible : the 
agreement was not such as would , even as between 
the original parties to it, be specifically performed 
in equity. — Stevens v. Bennino (1855), 6 De 
(4. M. A a. 223 ; 1 K. A J. 1(58 ; 3 Eq. Bep. 457 ; 
24 Tv. .T. (h. 153 ; 24 L. T. O. S. 205 ; 1 .liir. N. S. 
74 ; 3 W. K. 149 ; 43 E. R. 1218, X.. J.T. 


Avnotaiinns : — Retd. Shepherd v. Conquest (IS-TC), 17 C. B. 
427 ; Ileado v. Bentley (18.58), 4 K. & J. 656 ; Hole v. 
Bradbury (1879), 12 Cli. I), 886 ; Ilosa v. ScovoB (1889), 
C) T. L. B. 207 ; Maodonald v. Eylen, [1921] 1 Ch. 631 ; 
Messai^r v, Brittsh Broadcasting Co. (1928). 97 L. J. K. B. 
25]. Mentd. London Printing & Publishing Alliance v. 
Cox, [1891] 3 Ob. 291 ; Griffith v. Tower Publishing Co. 
& Moncrloff, [1897] 1 Ch. 21 ; lie Jude’s Musical Composi- 
tions, [1906] 2 Ch. 695.. 

85. Services as company promoter.] — S tocker 
V. Wedderhurn, No. 99, pos/. 


88. Broker.] — The ct. will not compel specific 
performance of an agreement by a co. to employ 
pltf. as their broker. — B rett v. East India A 
London Shipping Co., Ltd. (1804), 2 Hem. A M. 
404 ; 3 New Rep. 688 ; 10 L. T. 187 ; 12 W. R. 
596 ; 71 E. R. 520. 

87. Sale of medical practice.] — Qu. : whether the 
ct. can enforce specific performance of a contract 
to sell a medical practice.— M ay r. Thomson 
( 1882), 20 Ch. I). 705 ; 51 L. .1. Oh. 917 ^ 47, DL. 'P. 
295, C. A. 

Annotations : — Consd. Gray r. Smith (1889), 43 C^h. D. 208. 

Retd. Hawkesworth v. Chafley (1886), 55 L. J. Ch. 335 ; 

Bristol, Card 111 & Swunsoa At‘rati*d Bread Co. v. Maggs 

(1890), 44 Ch. D. 616 ; Bellamy r. Debenharn (1891), 39 

W. II. 257. 

88. Doctor^s assistant — Provision for occupation 
of house rent free.] — Pltf. entered into a contract 
with deft., a doctor, to become his assistant, the 
contract being one wliich was to last for more 
than a year. According to pltf., the contract was 
made partly in \vTiting by a loiter written to him 
by deft. A partly at an interview held on the follow- 
ing day. The letter set out the terms of the 
arrangement with regard to the salary pltf. was 
to receive, A also tlie services which he was to 
render. It further set out that y)ltf. was to bo 
allowed the use of a house rent free whilst acting 
as deft.’s assistant, but it did not mention the 
date from whicli the services were to commence. 
Pltf. having been dismissed by deft, brought an 
action to recover damages for the breach by deft, 
of the agreement. Deft, pleaded that the agree- 
ment was one which was not to he performed 
wiihm tile space of one year from the making 
thereof, A that tlicre was no sufficient memo- 
randum of tlie agreement to satisfy Stat. Frauds. 
It was contended on his behalf that in order to 
constitute a sufficient memorandum it was 
essential that the date of the commencement of 
the services should appear in the document. For 
pltf. it was contended that the term in the agree- 
ment that lie was to occupy the house rent free 
made the contract one relating to the acquisition 
of an interest in land, A. tiiere having boon a part 
performance by him of the services which he had 
to render, ho was entitled to give evidence of the 
terms of the agreement under which he was in 
occuimtion of the premises : — Held: tl)o terni of 
the contract that pltf. was to occupy a Iiouse rent 
free did not constitute it an agreement of wiiich a 
ct. of equity would entertain .a suit for specific 
Xierformance. — Eltjott v. Roberts (1912), 107 
L. T. 18 ; 28 T. 1.. R. 4.36. 

89. Articles of apprenticeship.] — A hill for 
specific i^orformance of articles of apprenticeship 
cannot bo maintained.— Webb v. England (1860), 
20 Beav. 44 ; 30 L. .1. Ch. 222 ; 3 L. T. 574 ; 25 
J. P. 292 ; 7 .Till'. N. S. 153 ; 9 W. K,. 183 ; 64 
E. R. 541. 

Anrwtnhons : — Mentd. Bush v. Trovvbrldge Waterworks Co. 
(1875), 33 L. T. 137 ; Ferus v, Carr (1885), 54 L. J. Olu 478. 

90, .] — De Francesco v. Barnum, No. 68, 

artfr. 

Agreement to appoint nominees of company as 
directors of another company.] — See Companies, 
Vol. IX., p. 438, Nos. 2845, 2846. 


Sect. O.-CONTRACTS LACKING MUTUALITY. 

Sub-sect. 1. — In General. 

91. General rule.] — Bill for a specific perform- 
ance of articles for the purchase of lands dismissed, 


PART II. SECJT. 6, SUB-SECT. 1. equal, fall' & certain lu its terms, & CAN. 

, 91 i. General rule.]— A contraot to fmuuled on good consideration.— 91 ii. - Where nothing has 

ho specifically performed must bo Lari.ry r. McGirx (1864), 11 Gr, 75.— been done imdor an agreement, the ct. 
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Specific Performance. 


Serf. 6. — Cor\iraciH Jaekhig wuiualHy : Sub-sects. ] 
rf-2.1 

because iJio lion or remedy was not mutual or 
reciprocal. 

If a man comes for a specific performance as to 
the land itself, a ct. of equity ought to carry it 
into execution because there is no remedy at law ; 
but if it is to have a performance in payment of 
the money, they may have remedy for that at 
law. — Armioer V. Clarke (1722), Bunb. Ill ; 
145 E. R. G14. 

92. .1 — Specific performance of an agree- 
ment refused on the ground of the want of specific 
mutuality, of laches, misapprehensions in the party 
or parties of its nature & effect, inequality, im- 
providence, & other circumstances appearing in 
the case. 

Here arose another objection, length of time, 
which w^as generally a very good reason for 
refusing to interfere in the case of a transaction 
of which, if the matt/er had been prosecuted at an 
earlier period, a different view might be given. 
The Statutes of Limitations were not a bar in 
equity, but cts. of equity looked to them as guides 
(Lord IIedesdate). — Hamilton v. Grant (1815), 
3 Dow. 33 ; 3 E. R. 980, H. L. 

Annotation : -~Re!d. PlokeriiiK r. Ely (I3p.; (184.‘5), 12 L. J. Ch. 

271. 

93. .J — It is not disputed that it is a general 

principle of cts. of equity to interpose only when 
the remedy is mulual (Leach, M.R.). — Flight v. 
Bolland (1828), 4 Buss. 298 ; 38 E. R. 817. 

Atnuitalions .—'Retd. Pickering r. Ely (Bp.) (]84,3), 2 Y. & 

G. Ch. Gas. 249 ; Norris v, Jackson (1860), 1 John. & H. 

.119 ; Klngv. Bellord (1863), 11 W. R. 900. 

94. — —.] —Pickering v. Ely (Bp.), No. 82, 
atiie. 

95. .] — UTiere the ct. of equity cannot carry 

the whole of an agreement into execution, & the 
effect of a partial specific performance, which was 
sought to be enforced would be to bind one party 
only to n. performance, or where an agreement 
cannot be performed once for all, the ct. will not 
made a decree for a performance of the agreement 
in specie . — Hills v. Croll (1845), 2 Ph. 60 ; 1 
De G. M. G. 627, n. ; 1 Coop. temp. Cott. 83 ; 
14 L. J. Ch. 444 ; 5 L. T. O. S. 493 ; 9 Jur. 645 ; 
41 E. R. 864, L. C. 

Annotations :—Con‘id. Hope v. HoX )0 (1856), 22 Beav. 3.')!. 

Apld. Blackett r. Bates (1865), 1 Gh. Ajij). 117. Retd. 

DletrichHca r. Gahbuni (184 6), 7 L. T. O. S. 445 ; Lumlcy 

r. Wagner (1852), 1 Do G. M. & G. 604 ; Catt v. Tourlo 

(1869), 4 Ch. App. 654 ; Bowen v. Hall (1881), 6 y. B. D. 

a."?;! , Donnell i\ Bennett (1883), 22 Gh. 1). 835. 

96 . ^.| — The remedy by way of specific per- 

formance failed for want of mutuality & by reason 
of an action at law affoi*ding complete justice. — 
Stuart (IjOrd .Tames) v. London <fc North 
Western Ry. Co. (1852), 1 De G. M. & G. 721 ; 
7 Ry. & Can. Cas. 25 ; 21 L. J. Ch. 4.50 ; 19 

L. T. O. S. 99 ; 16 Jur. 531 ; 42 E. R. 733, L. ,TJ. 

Annotations: — Expld. Eastern Counties Ry. v. Hawkes 

(1855), 5 H. L. Gas. 331. Reid. Gage r. Newmarket Ry. 

(1852), 18 Q. B. 457 ; Oooday v. Colchester, ot/C. Ry. 

(1852), 17 Beav. 132 ; Shrewsbury & Birmingham Ry. 

V. L. 8c N. W. Ry. (1853), 4 De G. M. & G. 116. Mentd. 

Norwich Corpn. v. Norfolk Ry. (1855), 4 E. & B. 397. 

97. .] —A railway co. agreed with con- 

tractors that the latter should work the line, keep 
the engines & rolling plant in repair, & do certain 
other acts for seven years, at stipulated amounts 
of remuneration ; if the contractors did not repair, 
within forty-eight hours after notice, the co. might 
by another notice determine the contract, & 
resume possession of the plant, sheds, buildings, 
etc. ; «fe it was agreed that the contractors shoidd 


make good all damages done by collisions, etc., 
but they were not to be answerable for loss in 
respect of death of, or injury to passengers, etc., 
by accident, imless arising fi*om their neglect, & 
then only for £100, in respect of all deaths, injuries, 
etc., caused by each accident. The co. gave a 
notice to repair, & the repairs could not be com- 
pleted within the forty-eight hours. The con- 
tractors filed a bill, praying a declaration that the 
true construction of the agreement was that only 
such repairs were to be done within forty-eight 
hours as could reasonably be completed in that 
time, & for an injunction against giving the second 
notice to determine the contract. One of the 
Vice-Chancellors refused a motion for the injimc- 
tion, & the contractors appealed : — Held : although 
not in form, the suit was in effect for specific jier- 
formance, & must be so treated ; assuming 
pltf.’s case to bo true, as it did not fall within any 
of the classes in which the interference of the ct. 
had been accustomed to bo exercised, there being 
no mutuality, for if the contractors failed to per- 
form their duty, the ct. could not compel them, & 
as for any breach of the contract by the co. the 
contractors had a right to sue at law, if the agree- 
ment were legal, the motion must be refused. 

Before the ct. can act in the exercise of its 
peculiar jurisdiction to enforce specific perform- 
ance of an agreement, it must first of all bo satisfied 
that there is not a reasonable groimd for con- 
tending that the agreen)ent is illegal or against the 
obey of the law. ... I apprehend that there may 
e objections to the ct. interfering by way of 
specific performance. . . . We are asked to com- 
pel one person to employ against Ms will another 
as his confidential servant, for duties with respect 
to the due performance of wMch the utmost 
confidence is required. Let him be one of the best 
& mosi/ competent persons that over lived, still 
if the two do not agree, & good people do not 
always agree, enormous mischiiT may bo done 
(Knight Bruce, L.J.). — Johnson v. Shrewsbury 
& Birmingham Ry. ('o. (1853), 3 De G. M. & G. 
914 ; 22 L. J. Ch. 921 ; 17 Jur. 1015 ; 43 E. R. 
358, L. .TJ. 

Annotations : — Apld, Chaplin v. N. W. Ry. (1861), 5 L, T. 
601 ; Horne v. L. & N. W. Ry. (1861), 10 W. R. 170 ; 
Mnnror. Wivenhoo & BiiprhlllnjfHea Ry. (1805), 4 Do G. J. 
Ac Sm. 723 ; Groonhlll v. Isle of Wlgrht (NowTort Junction) 
Ry. (1871), 23 L. T. 885. Distd. Wolverhampton & Wal- 
Ball Ry. V. L. 8c N. W. Ry. ()I873), L. R. 16 Eq. 433. Consd. 
MJlIlcnn V. Sulivan (1888, 4 T. L. R, 203; Whltwood 
Chemical Go, v. Hardman, [1891] 2 Oh. 416. Retd. Brett 
V, East India & London Shlp]jlnfr Go (1864), 10 L. T. 187 ; 
Malm, ninialnva Tea Co. (1865), L. R. 1 Eq. 411. Mentd. 
Barton r. Muir (1871), L. R. 6 I*. (^. 134. 

98 . — — .] — The ct. only gi*ants relief by decree- 
ing specific performance wliere compensation by 
way of damages would be inadequate, where the 
stipulations of a contract are such as can be 
specifically performed, or, at least, where its main 
subject is such as to call for the exercise of the 
jurisdiction of the ct., & whore there is reasonable 
mutuality in the stipulations. Therefore, where a 
bill prayed specific performance of an agreement 
to let a certain sjiot at a certain rent, but the main 
relief sought was not in respect of the main sub- 
ject of the agreement, but in I'espect of certain 
vague stipulations contained in it, & there had 
been a departure from the oriMnal terms of the 
agreement, & non-performance by defts. had been 
dealt with by pltfs. as matter of compensation : — 
Held : the ct. could not decree specific perform- 
ance, & motion for an injunction by pltfs. to 
restrain certain acts alleged to be in violation of 
the agreement, refused. 


ouglit not to decree a spoclfic perform- it is mutual. — L awkf.nson v. Butler 91 iii. .1 — Morgan r. Rains- 

anct* except when the right to compel (1802), 1 Sch. & Lof. 13.--IR. FOUU (1845), 8 I. Eq. R. 209.— -IR. 
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Where the original agreement has been subse- 
quently varied, unless there be certainty as to 
those variations as affecting the original agi-ce- 
mcnt, so that both together should form one 
consistent agreement, the ct. will not grant an 
injunction prayed for in a bill for specific perform- 
ance. — Paris Chocolate Co. v. Crystal Palace 
(^o. (1856), 8 Sm. «fc G. 119 ; 26 L. T. O. 8. 7 ; 1 
Jur. N. 8. 720 ; 3 W. R. 207 ; 65 E. R. 588. 

99. .] — The ct. will not entertain a bill for 

specific performance of an agreement, which con- 
tains terms that cannot bo enforced against pltf., 
where the effect of a decree would be that, on 
pltf. refusing to perform his part of the contract, 
defts, could not be restored to their former position. 

Defts. entered into an agreement witli pltf. to 
form a joint-stock co. for the purpose of working 
pltf.’s patent, «fe by the same agreement pltf. 
agreed to devote his whole time to the interests 
of the co., «& the improvement of the patent. Upon 
demurrer to a bill for specific performance : — 
Held : the bill could not be sustained, the remedy 
being incomplete & the mischief of a decree for 
specific performance irremediable. — Stocker v. 
W'EDDERBHRN (J857), 3 K. & J. 393 ; 26 L. J. Ch. 
713 ; 30 L. T. O. S. 71 ; 5 W. R. 671 ; 69 K. R. 
1162. 

AniwtaWm^i •— -Distd. London Corpn. v Southp:aio (1808), 

38 L. J. Oh. 141. Apprvd. Doufflos v. Baynes. [1908] A. 0. 

477. Befd. Ogden n. FoBHlok (1801), 32 L. J. Ch. 7.'>, n. 

100. .]— Firth v. Ridley, No. 250, jwst. 

101. .J— Pltfs. were asking for specific per- 

formance by deft, of an agreement which tiiey 
wore themselves unable to perform <te no such 
relief could be granted. — Jatindra Nath Basu v. 
Peyer Deye Debt (1916), I. L. R, 43 Calc. 
990, P. C. 

102. Effect of plaintiff acting on agreement.] — 

Where pltf. lias acted upon an agreement, want 
of mutuality is not a sufficient gi'ound for refusing 
specific performance. — IIeys v. Astley (1863), 4 
De G. ,T. & 8m. 34 ; 3 New Rep. U) ; 9 L. T. 350 ; 
12 W. R. 64 ; 40 E. R. 827, L. J J. 

Annotation Mentd. Lucas v. Dixon (1889), 08 L. J. Q. B. 

IGl. 


8cn-sECT. 2. — Time when Mutuatjty Material. 

103. At date of contract — Non-mutuality arising 
after contract — By Improper acts of party.] — I’lie 
aigument of non-mutuality, against specific per- 
fonnance, cannot be urged with success where the 
want of mutuality has arisen by improper acts of 
the party subsequent to the contract.— 11 awkks 
V. Eastern Counties Ry. Co. (18,52), 1 Be G. M. 
& G. 737 ; 7 Ity. & Can. Cas. 188 ; 22 1;. J. Ch. 
77 ; 20 L. T. O. 8. 117 ; 16 .Tur. 1051 ; 1 W. R. 
25 ; 42 E. R. 739, L, .T.J. ; aj^d. sub nom. Eastern 
Counties Ry. Co. v. IIawkes (1856), 5 H. L. Cas. 
331, H.L. 

Annotations ; — Reid. Stnart v. L. & N. W. Ily. (1852), 15 
Beav. 613 ; Ffooks v. South Wiistom By. (^1853), 1 Hin. Sc 
Q. 142 ; Shrewsbury & Birmingham Ily. v. I/. & N. W. Ily. 
(1863), 10 Boay. 441 ; Caledojilan Sr. Duinbartonshiro 
Junction Co. v. Helensburgh Harbour Trustees (186G), 
27 L, T. O. 8. 241 : H^nes v. Haynes (1801), 1 Drew. & 
Sm. 420 ; Bedford & Cambridge Ily. v. Stanley (1802), 
2 John. & H. 740 ; Taylor v. Chlohestor & Mldhurst Ily. 
(1870), L. R. 4 H. L. 028. Mentd. Lindsey v. G. N. Ry. 
(1853), 10 Hare, 664 ; South Yorkshire Ry. & River Dun 
Co. V. G. N. Ry. (1863), 9 Exob. 55 ; Norwich Corpn. v. 
Norfolk Ry. (1855), 4 E. & B. 397 ; Preston v. Liverpool 
Manchester, etc. Ry. (1866), 5 H. L. Cas, 005 ; Bateman 
V. Asbton-rmder-Lyne Corpn. (1858), 3 H. & N. 323 ; 
Maunsell v. Mid. Q. W. Ry. & Groat Northern & Western 
Ry. (1863), 8 L. T. 347 ; Steele v. North Metropolitan Ry. 
(1867), 2 Oh. App. 238, n. : Ashbury Railway Carriage & 
Iron (jo. V. Riohe (1875), L. II. 7 H. L. 663 ; A.-G, v. 
G. E. Ry. (1879), 11 Ch. D. 449 : Sun Bldg. Soo. v. Western 
Suburban Sc Harrow Rd. Bldg. Soo., [1920] 2 Ch. 144 ; Sun 
Bldg. Soo. V. Western Suburban iSc Harrow Road Bldg. 
Soo., [1921] 2 Ch. 438, 


104. Vendor without title — ^Defect subse- 

quently cured — Enforcement by vendor.] — Where 
a person sells xiroperty which he is neither able to 
convey or to enforce a conv(*yanco from other 
proiier particH, the purchaser may I'opudiato the 
contract, and is not bound to wait to see if the 
vendor can induce some tliii-d person to join in 
making a good title. Pltf. agreed to grant to deft, 
a lease for twenty-one years, with a right to re-let ; 
but he had only a term of twenty years, & could 
not underliit without the consent of his landlord. 
Deft,, repudiated the contract. Pltf. afterwards 
filed his bill for specific performance &, pending the 
suit, the landlord agreed to concur : — Ileld : 
the contract could not bo enforced <fe the bill was 
dismissed with costs. — Fortier v, Nash (1865), 
35 Beav. 167 ; 6 Now Rep. 301 ; 11 Jur. N. S. 
789 ; 14 W. R. 8 ; 55 E. R. 858. 

Annotations : — Distd. Wylisou v. Dunn (1887), 34 Ch. D. 509. 
Consd. Loo V, Soamoh (1888), 59 L T. 300 , Bolton Partners 
V. Lainbort (1889), 41 Ch. D. 295. Apprvd. Bellamy v. 
Debonham, [1891] 1 Ch. 412. Consd. Warren v. Mooro 
(1897). 14 T. L. R. 138 . Brickies v. Snell, [1916] 2 A. C. 
599. Befd. Brower v. Broad wood (1882), 22 Ch. D. 105 ; 
J?e Cooke & Holland’s Contract (1898), 78 L. T. 100; 
Smith V. Butler (1900), 48 W. 11. 583 ; Re Hailes be 
Hutx'hinson's Contract, [1920] 1 Ch. 233. 

105. — = — .] — By a letter dated 

Aj)r. 17, 1889, deft, offered £800 for the freehold 
of a house “ with possession at Midsummer, 
assuming that tlie title is satisfactory,” which 
offer was accepted by pltf. by a letter of Apr. 18. 
Pltf.’s solr. then .sent di'ft.’s .solr, a formal contract 
for his approval & signature containing special 
conditions which deft.’s solr. struck out. Pltf.’s 
solr. then wrote saying ho would not consent to 
the alterations, & deft.’s solr. sent back the draft 
saying he would not go on with the negotiations. 
On May 18, pltf.’s .solr. sent back the contract 
with some alterations & an abstract of the title, 
by which it appeared that the property was enfran- 
chised coiiyhold, & that the minerals were reserved 
to the lord of the manor. Deft.’s solr. on May 20 
wrote to pltf.’s solr. saying that this was a fatal 
objection, that he could not advise his client to 
go on with the matter. Pltf. then entered into 
negotiations with the lord of the manor to obtain 
the minerals, but did not obtain a conveyance of 
them until the following Sept. : — Held : assuming 
the existence of a concluded contract, pltf. did not 
possess what he had contracted to sell, & deft., 
upon discoA'ering it, on May 20, had rescinded the 
contract, & had jiower to do so although the time 
for comiilction had not expired ; therefore no 
order for sxiecific performance of the contract 
f)ught to be made."— B etj^my v. Debenham, 
11891] 1 Ch. 412 ; 60 L. J. Ch. 166 ; 04 L. T. 478 ; 
39 W. R. 257 ; 7 ’J\ L. R. 199, (\ A. 

Annotatxons : — Consd. Mason r. Von Buoh (1890), 15 T. L. R, 
4 30 ; I’orry r. yufflolils, [1916] 2 Oh. 187. Dlstd. Brlcklea 
r. Snrll, [1916] 2 A. C. .599. Befd. Re Cooke & HollaruPs 
Contraot (1898), 78 L. T. 100 ; Halkott v. Dudley, [1907] 
1 Ch. 590. 

— — — .] — See, also, Nos. 120 -123, 

'post. 

106. Performance of contract depending on 

act of third party — To knowledge of both parties 
to contract— Act performed within reasonable 
time.] — Whore a contract is made which both 
parties to it knew at the time cannot be carried 
out without the act or consent of a third party, 
& that act or consent is done or given by the third 
party within a reasonable time, & he does nothing 
inconsistent with such act or consent, want of 
mutuality at the time of contract is no bar to its 
performance. — BiiAckburn Union v. Brooks 
(1877), 20 W. R. 67. 

107. Contract by unauthorised agent — Sub- 

sequent ratification.] — An offer of purchase was 
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Sect. 0. — Contracts laching mutuality : Suh-secU. 2, 
3 c fe 4, A., li. & C'. ] 

made by deft, to 8., wJio was the agent of pltfs., 
but was not authorised to make any contract for 
sale. The olTer was accepted by S. on behalf of 
pltfs. Deft, withdrew his offer, & after the 
withdi'awal pltfs. ratified the acceptance of the 
offer by S. In an action by pltfs. for specific 
performance of the contract : — Held : the ratifica- 
tion by pltfs. related back to the acceptance by S., 
& therefore the withdrawal by deft, was inopera- 
tive, & pltfs. were entitled to specific performance. 
— Bolton Partners v. Lambert (1889), 41 Ch. 
D. 295 ; 58 L. J. Ch. 425 ; 60 L. T. 087 ; 37 W. R. 
434 ; 5 T. L. R. 367, C. A. 

Annotaliona : — Consd. Cook v. Williams (1897), 13 T. L. E. 
481. Refd. Bristol, Cardiff & Swansea Aerated Bread 
Co. V. Maggs (1890), 44 Ch. D. 616 ; Metropolitan 
Asylums Board v. Klngham (1890), 6 T. L. E. 217 ; Dlb- 
bins r. Bibblns, [1896] 2 Ch. 348 ; Fleming v. Bank of 
New Zealand, [1900] A. O. .577 : Re (llouooster Municipal 
Petn. 1900, Ford v. Nowth, [1901] 1 K. B. 683 ; Ecynolds 
r. Atherton (1921), 125 L. T. 690. Mentd. Re Portuguese 
Consolidat ed Copper Mines, Rx p. Badman, Rx p. Bosan- 
quet (1890), 45 (Jh. I). 16 : Re Hemp, Yam A Cordage Co., 
HindJey’s Case (1896), 74 L. T. 627 ; Re Tiedenmnn & 
Ledormann, [1899] 2 (3. B. 66. 


Rub-sect. 3. — ^Application of Rule. 

108. Guarantee — Surety not effectually bound.] — 
A. being a surety only, A having no consideration 
for entering into the recognisance, the ct. would 
not make it good, nor allow it to bo so much as a 
debt. — Sheffield p. Casttjeton (Lord) (1700), 
2 Vern. 393 ; 23 E. R. 853. 

109. Action by tenant in tall — To enforce contract 
by life tenant — Sale of land.] — Armiokr v. Clarke 
(1722), Bunb. Ill ; 116 E. R, 014. 

110. Action by remainderman or reversioner — To 
enforce contract by life tenant — Lease.]— Tenant 
for life of estate on whicli w'ere mines opened, with 
power to let lease.s in possession for twenty-one 
years, reserving best rent, leases the mines, opened 
A unopened, for twenty-six yoai's, without refer- 
rence to the power, A before the expiration of a 
former lease, reserving ore as rent to him, his 
heirs, and assigns ; — Held : the lease shall bind the 
remainderman for twenty-one years. 

I do not know that the remainderman could 
on his part enforce the contract of such a tenant for 
life (Lord De Grey, C.’.). — C)ampbell v. IjEach, 
Lf.acii a Thomas v. Casipbbll (1775), Amb. 740 ; 
27 E. R. 478, L. C. 

AnywiaWm ^ : — Refd. Morgan v. Milnmn (18.52), 10 Hare, 

279. Mentd. MedArin v. Sandham (1789), 3 Swan. 685 ; Re 

Smyth. Rxj}. Smyth (1818), 1 Swan. 337 ; Daly v. Beckett 

(1857), 21 Bcav. 114. 

111. - — — .] — Lessees of way leaves 

under a lease gi’anted by a copyhold tenant in 
fee of the land entered into a negotiation for a now 
lease with the tenant for life under the lessor’s 
will, which gave the tenant for life power of leasing. 
A correspondence ensued, in the course of which 
the tenant for life offered to grant a new lease at a 
certain rent, which offer was accepted by the 
lessees. The original lease contained a clause 
usual, if not universal, in the leases in the neigh- 
bourhood, giving the lessees the option of 
determining the lease on notice. The correspon- 
dence respecting the new lease was silent as to 
the insertion of such a clause, but one of the 
eai’liest letters alluded to the proposed lease as a 
renewal of the former: — Held: (1) the lessees 
might have understood that such a clause was 
intended to be inserted in the new lease without 
putting a perverse or absurd construction on the 
coTiespondence, A whether such understanding 


was correct or incorrect, or was confined or not 
confined to the lessees they ought not to be 
ordered to accept tlie lease without such a clause ; 
(2) the tenant for life had not, under the will or 
otherwise, power to grant such a lease, A the rever- 
sioner, though able to fulfil the agreement, was 
not entitled to demand a specific performance of 
it. — R icketts v. Bell (1847), 1 l)e G. A Rm. 
336 ; 10 L. T. O. R. 106 ; 11 .lur. 918 ; 63 E. R. 
1093. 

112. Damages sufficient remedy for vendor — In- 
sufficient to purchaser — Action by vendor to enforce 
contract.] — (1) Where damages in an action at 
law for breach of a contract to sell a chattel would 
be an insufficient remedy for the jjurchaser, 
although a sufilcient remedy for the vendor, a 
demurrer to a hill by the vendor for a specific 
performance was overruled, because the remedy 
in this ct. must be mutual for purchaser A vendor. 

(2) Deft, who is the purchaser of thi.s annuity, 
might have filed a bill for the specific performance 
of tJie agreement for sale to him, because a Court 
of J^aw could not give him the subject of his con- 
tract (Leach, V.-C.). — Withy v. Cottle (1822), 
1 Sim. A St. 174 ; 1 L. J. O. S. Ch. 5 ; 67 E. R. 70. 

Annotations : — As (o (1) Refd. Walker v. Eafltom Coimties 

Ey. (1848), 0 Haro, 594 ; Adams v. Blaokwall Ey, (1819), 

13 Jut. 620. 

113. Agreement to enter Into partnership — Capital 
to be lent even if agreement not performed.] — 

SicHEL V. Mosenthal, No. 947, post. 

114. Agreement by father for custody of children 
— Mother-in-law to have custody for part of year.] — 

Kennedy ?). May, No. 203, post. 

115. Agreement by married woman — Purporting 
to convey as trustee for sale.] — A fc?ne covert, one 
of several devises in trust for sale, cannot bind 
herself to convey the estate, A a bill by the pur- 
chaser, to enforce specific performance of a contract 
by such trustees, dismissed. — A very v. Grh'J'TN 
(1868), L. R. 6 Eq. 606 ; 18 L. T. 849. 

Ann-otaiion : — Apld. Cahill V. Cahill (1883), 8 App. Cas. 420. 

116. Release of jointure — Incomplete agree- 

ment.] — A married woman was entitled by an 
ante-nuptial settlement to a jointure rentcboi'ge 
after her husband’s death secured upon his real 
estates in Ireland. The wife having left him the 
husband commenced a suit for restitution of 
conjugal rights ; with a view to a compromise by 
an agreement for separation a document was 
drawn up A signed by the husband, which stipu- 
lated that the wife should release part of her 
jointure. The wife signed this document with a 
qualification A no further steps were taken in the 
matrimonial suit, but it was not stayed or dis- 
missed. A deed was pr(*pared to carry out the 
teiTOs of the compromise A was executed by the 
husband, but the wife refused to execute it or to 
return to her husband, A the husband afterwards 
died : — Held : the wife was not, when she signed 
the document, in all respects in the same position 
as a feme sole, A even if any final agreement had 
been come to she would not have been bound by it, 
there having been no acknowledgment as required 
by 4 A 6 Will. 4, c. 92, ss. 68, 71 ; A specific per- 
formance of the agreement to release her jointure 
could not be decreed against her. — Cahill v. 
Cahill (1883), 8 App. Cas. 420 ; 49 L. T. 605 ; 
31 W. R. 861, H.L. 

Annotations: — Refd. Butler v. Butler (1885), 10 Q. B. D. 

374 ; Clark v. Clark (1885), 10 P. D. 188 ; Harfo v. Jar- 
man, [1895] 2 Ch. 419. Mentd. Re Wheatley, Smith v. 

Sponoo (1884), 27 Ch. D. 006 ; Re Vanlon’H Tmsts (1885), 

si Ch. D. 275. 

Contracts by Infants.] — See Infants, VoI. 
XXVIII., pp. 162, 163, Nos. 199-201. 

Contracts of personal service.] — See Sect. 6, ante. 
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Sub-sect. 4. — Exceptions to Rube. 

A . In General. 

117. Conditional contract.] — A proposal had been 
made that two pltfs. should buy a triangular 
field of about 3 acres, & that deft, should buy half 
an acre of it from them. One of pltfs. & deft, met 
on the field ; deft, wished to have a place in one 
of the angles, & pltf. stepped so as to mark out 
where a base line would cut off half an acre. 
Some days afterwards same pltf. wrote to deft, 
asking her to let them have a letter agreeing to 
purchase the half acre she had selected for £350. 
She wrote back, not expressly refoiTing to the other 
letter, that she was willing to take half an acre of 
the land as agreed upon for £850. Pltfs. did not 
obtain a contract with the owner of the land for 
the jiurchase until Nov. 4, which was three months 
aftei’wards. On Nov. 13, deft, threatened to 
withdraw, & on Nov. 20 her solrs. wrote that she 
did withdraw from the contract : — Held : the 
doctrine of non-mutuality being a bar to sx>ecific 
Iierformanoe, does not apply to a contract which to 
(lie knowledge of both parties cannot be enforced 
by either until tlio occurrence of a contingent 
event, & therefore, thougli deft, might have with- 
drawn at any time before Nov. 4, when pltfs. first 
became able to perform tlieir part, she could not 
withdraw afterw'ards.— Wyt.son v. Dunn (1887), 
34 Ch. D. 5G9 ; 5G L. .1. Ch. 855 ; 5(5 L. T. 192 ; 
51 .1. P. 452 ; 35 W. R. 405. 

Arru}taii<m : — Refd. lioUoii Paitnoi-is r. Lambert (1889), 41 

Oil. 1). iJ9r.. 

118. Written undertaking by one party — Assent 
by other party without writing.] — The written 
undertaking of one party will be enforced, although 
the other party is not mutually bound by writing. 
— Palmeb. V. Scott (1830), 1 Russ. Si, M. .391 ; 
Tanil. 488 ; 8 L. J. O. S. Oh. 127 ; 89 E. K. 151. 

1}. Waiver of Ohjcciioii hy Conducl of Party. 

119. General rule.] — By a will, ceiiain heredita- 
ments were devised to trustees, on trust, if neces- 
sary, to sell for jiayment of debts, Si, subject 
thereto, in trust for A for life, with reuiainders 
over ; A A. was appointed extrix. A, ejitorcd into 
.a contract with B. for the sale of this property, as 
if she had been solely entitled thereto in her own 
right. Abstracts of {itle were, however, delivered 
i mim'd lately after to B.’s solr., in w hich the state of 
the title appeared ; & during the space of a year 
after the agreement, various communications 
passed between the solrs. of A. Si B., Si various 
requisitions as to the title were given Si complied 
with, but, previously to the filing of the bill, no 
objection was ever made to the agreement on the 
ground of want of mutuality, & no doubt ever 
suggested that the proper parties would not join 
m the conveyance : — Held : in this state of things 
the purchaser could not resist specific performance, 
on the ground of want of mutuality. 

The conduct of n purchaser may amount to a 
waiver of the objection of want of mutuality. — 
Salisbury v. Hatcher (1842), 2 Y. & O. Ch. Cas. 
.54 ; 12 I>. J. Ch. 08 ; 6 Jur. 1051 ; 63 E. K. 24. 

Annotations: — Consd. Halkett t’. Pudlcy, [1907] 1 Ch. 590. 

Refd. Loo V. SoamoB (1888), 36 W. II. 884. 

120. Vendor without legal title — No rescission by 
purchase — Enforcement by vendor — Defect sub- 


sequently cured.] — Houses &, lands were devised to 
trustees m fee, upon trust for sale. The surviving 
trustee appointed pltfs. his exors., but did not make 
any devise which comprehended trust esl^itcs. 
On the death of the surviving trustee, his exors. 
sold the property in lots. Deft, became the 
pui'chaser of four of (hem, just as his purchase 
was about to be completed, it was discovered that 
the legal estate was in an infant, the heir-at-law of 
the surviving trustee. Pltfs. thereupon presented 
a petition to the ct., that (tie infant might be 
directed (o convey. Pltfs. apjirised deft, of this 
proceeding, (o wdiich h(' made no objection. 
Twelve months elapsed before the master’s I'cport 
could be obtained, A: a short time previously deft, 
commenced his action for the deposit, & subse- 
quently recovered it ; in the meantime the dilapi- 
dations of the liouses purchased had increased : — 
Held: although deft, might have retired from 
the contract on the discovery of the defect in the 
vendor’s title yet as he did not do so & acquiesced 
in the proceedings wliich were necessary to clothe 
pltfs. with the legal title, & there being no evidence 
that 1 ‘easonable diligence was not used in the 
master’s olllco, pltfs. were entitled to a decree for 
specific performance. — Hoooart v. Scott (1830), 
Taml. .500 ; 1 Russ Si M. 293 ; 9 J.. .T. O. S. Ch. 
54 ; 48 E. R. 199. 

Annotations : — Refd. Bellamy r. Dobcahain, [1891] 1 Cli. 

412 ; Ualketi r. Dudley, [1907] 1 Ch. 590. 

121. — — — ___ . 1 — Sai.isbuky V. 

Hatchek No. 119, ante . 

122. -.] — Wylson V. Dunn, 
No. 117, aotc. 

-.]-— (1) A purchaser’s right 
to repudiate the contract is an equitable right 
arising from w/int of mutuality & may be a defence 
to an action for specific piTformance ; but in 
order to avail himself of that defence he must 
repudiate the contract as soon as he finds that 
the vendor cannot make a good title. 

(2) Af(er a decree for specific performance has 
been made the purchaser cannot repudiate the 
contract without the leave of (he ct. 

(3) The usual rule is clear (hat in an ordinary 
case the vendor pays the costs up to the date when 
title was shown (Parker, J.). — Halkett v. 
Dudley (Earl), [1907] 1 Ch. 590 ; 76 L. J. Ch. 
330 ; 96 L. T. 539 ; 51 Sol. Jo. 290. 

Annotations : — As to (1 ) Consd. I’roctor r. I^uprh, [1921] 2 Ch. 

256. Apld. Bornors v. Fleming, [19251 Ch. 264. As to 

(3) Distd. Banllold r. l‘icard (1911), 55 8ol .To. 649. 

C. Memorandum io Saii^fy Statute of Frauds 
signed hy One Party Only. 

See Law of Property Act, 1925 (c. 20), s. 40. 

124'. Not signed by party seeking performance.] — 

(1) Inadequacy of consideration no ground for 
resisting the execution of a contract to sell ; the 
vendor not being under any incajiacity, deficiency 
of judgment, or led by accident or design into a 
misapprehension of the value 

(2) Defect of title to a considerable part of the 
estate, though a good objection by the purchaser 
to a specific performance, not by the vendor. 

(3) ... I should hardly be at liberty . . . 
to refuse a specific performance upon the ground, 
that there was not agreement signed by the party, 
seeking a performance (Grant, M.R.). 


PART II. SECT. 6, SUB-SECT. 4. B. 

d. Vendor without legal title.] — 
Where pltf., at the time ho entered Into 
a oontraet with deft, for the exchange 
of lands, had no title to the lands he 
proposed to exchange, which wore, to 
the knowledge of deft, at the time of the 
contract, vested In pltf.’s wife. In an 


action for spooiflo porformance : — Held : 
deft, could not withdraw on the ground 
that pltf. hod no title, at any rate 
before the time fixed for the completion 
of the exchange ; & pltf., having 

tendered a conveyance from his wife 
before action, was entitled to suooeed ; 
for deft., having entered into the 


contract knowing that It did not bind 
the estate, Init only the person, of pltf., 
must be taken to nave rolled from the 
beginning upon the promise of pltf. to 
procure the concurrence of the owner, 
& could not set up that pltf. was not 
the owner. — S t. Denis v. HioaiNS 
(1893), 24 O. H. 230.~CAN. 
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Seel. 6. — Contracts lacking nmtuality : Siil)-8€ct. 4, 
r. Sects. 7 <fe 8: Sub-sects. 1 2, A.] 

(4) The proposition is quite untenable, that, if 
tliere is a considerable part, to winch no title can 
be made, the vendor is therefore exempted from 
the necessity of conve 3 dng any part (Ohant, M.R.). 
— ^W^ESTERN V. Russell (1814), 3 Ves. & B. 187 ; 
35 E. R. 460. 

Annoiatims : — Generally, Mentd. Warner r. Wlllinprton (185G), 
25 L. J. Oh. 662 ; Rldgrw'ay w. Whortnn (3 857), 6 H. L. Oaa. 
238. 

Signature by party to be charged.] — See Con- 
tract, Vol. XII., pp. 152, 163, Nos. 1053-1065. 


Sect. 7.— AGREEMENTS ANCILLARY TO 
UNENFORCEABLE PRINCIPAL CONTRACT. 

125. Agreement ancillary to agreement for 
partnership — Dissolution of partnership — Effect on 
ancillary agreement.] — Croft v. IT awe (1830), 
Donnelly, 82 ; 6 L. J. Ch. 305 ; 47 E. R. 241. 

126. Contract to give bond to secure performance 
of work — Subsidiary to unenforceable building con- 
tract.] — South Wales Ry. Co. v. Wythes, No. 
40, ante. 

Contracts containing both positive & negative 
covenants — Grant of injunction.] — See In.tctnction, 
Vol. XXVIII., pp. 451-454, Nos. 697-710. 


Sect. 8.— EXISTENCE OF ADEQUATE REMEDY 

AT LAW. 

Sub-sect. 1. — In Gejteral. 

127. Whether specific performance granted — 
Damages recoverable.] — Specific performance of a 
covenant txi make good a gravel^nt refused. 

In the present case complet/e justice can be done 
at law. The matter in controversy is nothing 
mo7‘0 than the S3im it will cost to put the ground 
in the condition in which by the covenant it ought 
to be. I^ltf. will be entitled to recover damages 
in an action for breach of the contract (Grant, 
M R,). — Flint v. Brandon (1803), 8 Vea. 159 ; 
32 F. R. 314. 

Annotations : — Apld. Storer v. G. W. Ry. (1812), 2 Y. & 0. 

Ch. Caw. 4 8 ; South Wales Hy. v. Wythes (1854). 1 K. & J. 

186. Refd. lloffors v. Challls (IS.'iD), 27 IJeav. 175. 

128. — - — .] — Adderley V. Dixon, No. 

162, post. 

129. .] — Storer V. Great We.stern 

Ry. Co., No. 50, ante. 

130. .] — The payee of two promissory 

notes being about to sue the maker, the brother 
of the maker agreed to pay £200 to the payee, in 
trust for E., or £6 10s. per quarter, so long as the 
£200 should bo unx)aid, so that the notes should 
bo suspended & rendered inoperative so long as 
the brother continued to pay the £0 10a. a quarter 


to the payee ; &> on payment of the £200 all 
claim on the notes to cease, & the same to be given 
up. The brother not having paid the £6 lOa. to 
the payee, for two quarters, but having paid these 
sums to E., the cestui que trust, as the latter 
admitted, the payee brought his action u^n the 
notes against the maker : — Held : the nrother 
was entitled to the specific performance of the 
agreement in equity, not on the ground of the 
circuity of cross actions which the rule of law 
occasioned, but on the OTound that this ct., by 
modifying its decree, coiud give to all parties the 
benefit of the agreement, whilst a ct, of law, being 
unable so to modify its judgment, could not give 
to one party the benefit of the agreement without 
depriving another party altogether of such benefit. 

I appreliend that where an agreement is made 
the direct substance of which can be had in this 
ct.,it is not necessarily an answer to a bill for the 
performance of such an agreement to say that the 
parties may have compensation in damages 
equivalent in value to what this ct. can give by its 
decree. A ct. of law in this case cannot give the 
parties the direct benefit of the agreement. . . . 
But if this ct. can preserve to all the parties the 
benefit of the agreement the case may be x>roper for 
its interxiosition (Wigram, V.-C.). — Beech v. Ford 
(1848), 7 Haro, 208 ; 68 E. R. 85. 


131. .] — Stuart (Loud James) v. 

London & North Western Ry. Co., No. 06, 
ante. 

132. — .]— D0LI.PUS V. PicxFORD (1854), 

2 W. R. 220, C. A. 

133. .]---Parts Chocolate Co. v. 

Crystal Palace Co., No. 08, ante. 

134. - - - — .] — Ord V. Johnston, No. 41, 
ante. 

135. - - .] -Skelton v. Cole, No. 211, 

post. 

136. - .J — The ct. will not refuse to 


decree specific performance of an agreement, 
although pltf. may have a concurrent remedy in 
damages, or may have entered into a negotiation 
for a money compensation which has failed. — 
Greene r. West Cheshire Ry. Co. (1871), 
r.. R. 13 Eq. 44 ; 41 L. J. Ch. 17 ; 25 L. T. 400 ; 
20 W. R. 54. 

AnrintuHovs • — Reid. Forte, scnio v. Ijostlorthiel & Fowey 

Hy , 1185)4] 3 Ch. 021 ; Kennard r. Cory, 115)22] 2 Ch. 1. 

137. — - .] -This ct. will not decree 

specific performance of an agreement if it be of 
such a natm'e that better justice will be done by 
leaving the parties t-o their remedy in damages. 

A contract entered into by a railway co. with 
a landowner to build a railway station at a parti- 
cular spot, nothing being said as to the user of the 
station, or the degree of convenience & accom- 
modation to be afforded by it, is too vague & 
indefinite to be enforced by decree for epecifle 
performance. — Wilson v. Northampton & Ban- 
bury Junction Ry. Co. (1874), 9 Ch. Ap. 279 ; 


PART 11. SECT. 8, SUB-SECT. 1. 

1271. Whether specific jyerformaTice 
ffranted — Darmiges recoveralde. ] — I’ho 
purchaser of land paid a certain suiu, 
pave a mtgo. on other property of his 
for another portion, & lor tho balance 
four notes wore to bo plven, nmde by 
the piu^baser & “ such other person os 
would render them saleable without 
Indorsement by the vendor.” One 
only of the notes was delivered — 
Held : specific performance could not 
bo obtained, the affreement for delivery 
of the notes belni? such as the ct. of 
ch. could not execute, & tho remedy 
being at law for breach of tho contract. 
— DeGisakv. Smith (1865), 11 Qr. 570. 


127 11. .] — Mennonitf. 

Land Sales Co., Lto. v. Fjuk>5Ev 
(S usk.), [1921] ;j W. W. H. 311; 62 
D, L. 11. 314.— CAN. 

127 ill. Todd & Co. v 

Midland Great Wesstern Hy. ok 
Ireland Co. (1881), 9 H. R. Ir. 85. — 

IR. 

e. .] — Where a party seeks a 

roraody at law which Is absolutely 
Inconsistent with speolflo performance 
& does not seek or Intimate any 
Intention of seeking tho equitable 
relief until he has failed at law he will 
be doomed to have waived his right 
to specific performance. — W illiamson 
V. Bors (1900), 21 N. S. W. L. R. (Eq.) 
302.— AUS. 


f. .] — Where a bill prayed sped 

flo perfonnance of an agreement, & 
for an injunction against waste, & an 
account of waste committed, & the ct. 
was of opinion that pltf.’s remedy, 
except 08 to tho tnjimotlon, was at 
law, the decree was made without 
costs ; tho objection to the Jurlsdlotlon 
appearing by the bill, & not being 
r^sed until the bearing of the cause. — 
Raven v. Lovklabs (1805), 11 Gr. 435. 
—CAN. 

g. .] — Campbell v. Simmons 

(18^88), 15 Gr. 506.— CAN. 

h. .] — Ashton v. Prtne (1872), 

19 Gr. 60.— CAN. 

k. .] — The owner of land granted 

to a railway co, the privilege of 
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43 L. J. Oh. 503 ; 30 L. T. 147 ; 38 J. P. 600 ; 22 
W. R. 380, L. 0. & L. JS, 

Annotairons : — Held. Abrahams v, Ilciach, [1922] 1 K. B. 

477. Mentd. Bullock «. Corrlo (1878), 38 L. T. 102; 

Whoolor V. Lo Mai'chant (1881), 17 (IJh. D. 675. 

138. .] — By indenture of lease defts. 

let to pltf. for the term of twenty-one years a 
residential flat in a block of buildings at West- 
minster. The lease contained a clause, by which 
it was agreed & declared that the premises were 
taken by the lessee subject to the regtdations made 
by the lessors with respect to the duties of the 
resident porter, the regulations being set forth 
in the schedule thereunder written & to be con- 
sidered as forming part of the indenture. By the 
regulations the rooms in the building were to be, 
with the entrance & staircase, in charge of a resident 
porter appomtc*d by the lessors who was to act as 
servant to the tenants of the rooms in the block. 
The tenants were to have the right to the general 
services of the porter as thereinafter delined Sc 
to special service's under certain conditions. The 
general services of the porter were to bo in constant 
attendance in the bmlding either by himself or 
in his t('mpoi‘ary absence by some trustworthy 
assistant, to cleanse the stairs & passages every 
morning, <fe to receive for, & deliver to, the tenants 
all letters, parcels. Sc messages. The lessors 
appointed a portc'r who was away for four hoius 
ev('ry day acting as cook in a neighbouring build- 
ing, & during his absence Ids duties were attended 
to by a charwoman or some boys : — Held : a 
decree for spociilc iierformance coidd not be granted 
Sc for two reasons ; (n) that part of the agree- 
ment which provided for the appointment by the 
lessors of a porter, was not divisible from so much 
of it as provid('d for the various duties of the 
porter, <te as such a contract would require the 
constant supervision of the ct. during the existence 
of the lease, it was not one for which a decree of 
specifle performance could be gi'anted ; (5) damages 
W'crf' a sutTicient compensation for the breach. 
- Ryan v. Mutiial Tontine Westminsteii 
CiTAMnERS AssooN., [1893] 1 Ch. 116 ; 62 L. J. Ch. 
2.52 ; 67 L. T. 820 ; 41 W. R. 146 ; 9 T. L. K. 72 ; 
37 Sol. .To. 45 ; 2 R. 156, C. A. 

Anjiotahtins : — Consd. Wolverhampton Corpn. v. Emmons, 

[1901] 1 K. B. 515. Apld. L. a & D. By. & S. E. & C. 

By. V. Spi('j-8 A' Bond (1910), 32 T. L, U, 493 ; Barnoe v. 

City of Jjondon Botil Properly Co., 11918] 2 Ch. 18. Consd. 

Konnard v. Corv, 11922] 2 Ch. 1, Refd. Davis r. Foroman, 

[1894] 3 Ch. 054; Alexander r. Mansions Proprietary 

(1900), 10 T. B. B. 431 ; Klrohncr r. Gruban, [1909] 1 Ch. 

413 ; Prospeiity i\ Lloyds Bank (1923), 39 T. L. B. 372. 

139. — - Covenant In settlement.] — A. on his 
marriage settles lands <-o the use of himself for 
life, then to the wife for life, remainder to the heirs 
of his body begotten on the wife, remainder t-o his 
own right hen's, Sc covenants in the settlement not 
to bar the entail, nor suffer a recovery ; Sc having 
one daughter, to whom on her mairiage he had 
given a good portion, he suffers a recovery, & by 
will devises the estate to his daughter for life, & 
to her first, etc., sons in tail, with remainders over. 
On a bill for a specifle performance of the covenant, 
the ct. would not decree it, but leave the party to 
recover damages at law, for breach of the covenant. 

■ — OoLLiNS V. Plummer (1708), 2 Vem. 636 ; 1 
P. Wms. 104 ; 23 E. R. 1016. 

Annotations Comd.. Worthing Corpn. r. Heather, [1906] 


2 Oh. 532. Reid. natnJKen v. Grant (1815). 3 Dow. 33. 

Mentd. Cord well v. Mackrill (1766), Amb. 515 ; Legard 

V. Hodges (1792), 1 Vos. 477. 

140. Voluntary deed.] — Whether a ct. of 

equity will carry a voluntary deed into execution, 
before the party has tried to get remedy at law. — 
Tburkettle V. Howorth (1727), Bunb. 241 ; 146 
E. R. 660. 

141. — — Abortive negotiations for money com- 
pensation.]— Greene V. West Cheshire Ry. Co., 
No. 136, ante. 

142. Claim at law not enforceable — Agree- 

ment not under seal.] — The ct. will not entertain 
a bill for specific performance of a contract to pay 
a sum of money, either on the ground of part 
performance, or on the ground that for want of 
formality the contract is not enforceable at law, 
nor in such a case can the ct. give damages in lieu 
of specific performance under Chancery Amend- 
ment Act, 1858 (c. 27). 

The agent of a railway co. made a verbal agree- 
ment with the contractor for the line, that if he 
would build on land of the co. certain cottages 
more substantially than would be required for 
his own purposes, «fc would leave them for the use 
of the CO., then the co. would pay him £5,000. 
The cottages were accordingly built. Sc when the 
railway was comxdeted the contractor left them on 
the land, & the agent of the co. made an agreement 
with the contractor that he should bo paid £500 
a year for the cottages by way of rent, with an 
option to the co. to purchase them for £5,000. This 
agreement was confirmed by a resolution of the 
board of directors. The co. paid the £500 a year 
for some years, Sc then refused to pay : — Held : the 
claim of the contractor being simply for payment 
of money, could not be enforced in the ct. of 
chancery ; & though the contractor was unable 
to sue at law because the agreement was not under 
seal, he did not thereby obtain an equity to enforce 
a claim for money. — Crami^on v. Varna Ry. Co. 
(1872), 7 Ch. App. 562; 41 L. J. Ch. 817; 20 
W. K. 713, L. C. 

Annot/ihrm , : — Reid. Hunt r. Wimbledon h. B. (1878), 3 

O. P. D. 208. 

Building contract .] — See Building Con- 
tracts, Vol. VII., p. 401, No. 273. 

Railway accommodation work.] — 

See Railways & Canals, Vol. XXXVJII., pp. 
282, 298, 299, Nos. 196, 271. 

Grant of injunction where specific performance 
not given .] — See Injunction, Vol. XXVIII., p. 
445, No. 651-654. 


Sub-sect. 2. — Contracts in respect of C hattels 
and Choses in Action. 

A. Chattels. 

143. General rule — Contract not enforceable.] — 
(1) In general this ct. will not entertain a bill for 
a specifle performance of contracts for chattels, 
or wliich relate to merchandise, but leave it to 
law, where the remedy is much more expeditious ; 
but, in the present case, the agreement not being 
final, but to be made complete by subsequent 
acts, a bill to carry it into execution will bo 
allowed. 


croBsIug Ills property, In considera- 
tion of which the co. agreed, amongst 
other things, to pay him $400 a year, 
f.o carry flour for him on certain 
favourable terms, & “ to bottom out 
his present mill race from its present 
unfirdshed point : — Held : tne ct. 
should not decree a speolflo performance 
of, or damages for breach of, suoh a 
contract, but leave pltf. to sue on It at 


law. — Dickson v. Covkut (1870), 17 
Gr. 321.— CAN. 

l. — . 1 — Specifle execution of agi’oe- 
docreed where damages would 

not answer the Intention In making 
the contract. — Davis v. Honk (1805), 
2 Sch. & Lef. 341.— IR. 

m. . 1 — The origin 'of decrees 

for specifle execution Is, that damages 


at law would not put pltf. In a situation 
as boneflclal to him as If the OOTeement 
were specially performed. — Haknett 
V. YlKf.DlNO (1805), 2 Sch. 8c Lot. 540. 


PART II. SECT. 8, SUB-SECT. 2.— A. 

n. Saio logs.] — Saw logs cannot 
bo said primd ade to be of “ peculiar 
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Specific Peeformance. 


Serf. 8. — Existence of adequate remedy at Jaw : Suh- 
sect. 2, A. & B. ; sub-sect, 3.] 

(2) Every Element of this sort ought to be 
certain, fair & just, in all its parts, or this ct. will 
not decree a specific performance. — B uxton v. 
Lister (1740), 3 Atk. 383 ; 20 E. R. 1020, L. O. 

Anrwtatums : — As to (1) Consd. Pollard v. Clayton (1855), 

1 K. &; J. 403. Refd. Pooloy r. Uudd (1851), 14 Boav. 

34 ; Now Brunswick 8c Canada Ry. & Land Co. v. Muk- 

froildi^e (1859), 7 W. R. 369. As to (2) Refd. Woollain v. 

Hoam (1802), 7 Ves. 211 : Wallr. Stubbe (1816), 1 Madd. 

79 : Martin v. Mitchell, Martin v. PeUe (1820), 2 Jac. & W. 

413 ; Eastern Counties Ry. v. Hawkes (1855), 5 H. L. Cas. 

331 ; 'Turner v. Green, [1895] 2 Ch. 205. Oencrallij, Refd. 

Adderloy v. Dixon (1824), 1 Sim. & St. 607 ; Jones v. 

'i'ankei-vllle, [1909] 2 Ch. 440. 

144. .] — No specific performance of an 
agreement for a transfer of stock. — N utbrown v. 
Thornton (1804), 10 Ves. 159 ; 32 E. R,. 805. 

145. .] — Wright v. Belt., No. 101, 

post. 

146. — .] — Adderley V. Dixon, No. 

102. post. 

147. .] — W’^hen parties are solvent, 

equity does not interfere to decree specific per- 
formance of a contract to assign a chattel, as bank 
stock, etc., because damages will be complete 
compensation ; but that is not the case when 
bkpey. intervenes, & where one of the parties is 
not solvent, so that no damages would be paid 
(Erskine, C.J .). — Be Litt, Ex p. Masterman 
( 1835), 2 Mont. & A. 209 ; 4 Deac. & Ch. 751. 

Annotations : — Mentd. Hr Pcarso, Ex v. Lltlledalo (1855). 

6 Do G. M. Hi G. 714 ; Doerinj? & McQuostion e. Hibondan 

Joint Stock Banking Co. (1868), 10 W. R. 578. 

148 . ,] — Qt,g, Qf equity will not lend 

their assistance to enforce the specific performancti 
of ordinary contracts for the sale & purchase of 
chattels, unless there bo sometliing very special 
in the nature of the contract. On the other hand, 
if a trust be created, the circumstance that the 
subject-matter is a personal chattel will not 
prevent this ct. from enforcing the due execution 
of that trust. 

Trusts may be constituted not merely by direct 
declaration of trust, but also by the constructive 
operation of the consequences flowing from the 
acts of parties. Thus equity will enforce the execu- 
tion of a trust, not only against the trustees them- 
selves, but against all persons who obtain posses- 
sion of the property affected by the trust, provided 
they had notice of it. 

A., who sold 500 tons of iron stacked on his 
wharf to B., in consideration of a bill accepted by 
a third party, gave an acknowledgment engaging 
to deliver it to the bearer, he. A., “ having been 
paid for the same.” B. mortgaged the iron, & 
the bill haiung been dishonoured. A. refused t-o 
deliver the iron. The mtgee. proceeded in equity 
to make A. responsible for the iron : — Held : A. 
had no ownership or property in the ii’on so 
stacked, & was a trustee, & therefore a demurrer 
for want of equity was overruled.— -P oole y v. 
Budd (1851), 14 Beav. 34 ; 51 E. R. 200. 

Annotation: — Meatd. Gunn v, Bolekow, Vaughan (1875), 10 

Ch. App, 491. 

149. .] — Litigation of a complicat/cd 

character was being carried on both in this country 
& in Peru, in South America, between pltf. & 
deft., & also two sons of pltf., who had acted as 
his agents. On Nov. 8, 1850, an agreement was 
signed in England between pltf. & deft., whereby 
it -was agreed that a patent standing in the name 
of pltf., but the right to which was claimed by 

■vnluo ” ; but they are more likely to 
be 80 than other chattels ; Sc specific 
relief may be given with respect to 
them in more Tnstonoefl than almost 


deft., “ should be held for their mutual benefit, 
deft, to pay £100 towards the expenses of taking 
out the patent. Pltf. agreed to ” rase ” all pro- 
ceedings here & in Peru by pltf. & his said two sons, 
each party paying his own costs, it being hereby 
agreed that all claims between deft. & pltf. & his 
said two sons are settled up to this date ; the eight 
pianofortes in litigation in Peru to be delivered 
up by deft, to pltf. or his representatives.” The 
difference still continuing, deft, was suing pltf. at 
law. Pltf. filed the present bill for specific per- 
formance of the above agreement. By a letter of 
pltf.’s soLr., set forth in the bill it appeamd that 
pltf. intended that a release should be executed by 
deft. & himself, & also by his two sons. Deft, 
demurred : — Held : the agreement was such an 
one as the ct. would decree the performance of ; 
& it was not bad on any of the grounds urged, viz. 
neither for uncertainty, nor for want of mutuality, 
nor for that the ct. could not enforce some of the 
stipulations, nor for that adequate remedy & 
compensation could be had at law. 

No doubt a bill for the specific performance of 
an agreomcmt simply for the delivery up of specific 
chattels will not in general be entertained ; but 
it does not follow that specific performance of an 
agreement, one of the clauses of which stipulates 
for the delivery up of specific chattels, will he 
refused (Page- Wood, V.-C.). — Marsh v. Milligan 
( 1857), 3 Jur. N. S. 979. 

150 . Covenant relating to chattels In mining 
lease.] — Lease of alum mines, & bargain & sale of 
stock of alum, with the exception of ccHain 
quantities, which, if the same should come inte 
lessee’s possession, were immediately to be de- 
livered to lessor. In suit by lessor for specific 
lerformanee of covenant in the lease, that the 
essee should, at the end of the lease, deliver to the 
lessor a particular quantity of alum, the defence 
set up by the lessee in Ids answer, being merely 
that, according to the meaning of the covenant, 
such particular quantity was not a quantity, which 
was to be delivered at th(‘ end of the lease, the ct. 
said that no regard ought, to be had to documentary 
evidence brought forward by the lessee, that the 
quantity in question was part of the excepted 
alum, & had been delivered to the lessor by the 
lessee immediately after it came into his possession. 
— ^Buckinghamshire (Duke) v. Wajid (1724), 1 
Coop. temp. Cott. 533 ; 47 E. R. 980 ; affd. sub 
nom. Ward v. Buckingham (Duke) (1725), 3 
Bro. Pari. Cas. 581, H. L. 

Annotations : — Consd. Buxton v. Listor (1713), 3 Atk. 383 , 

Nutbrown r. Thornton (1804), 10 Vo8. 159. Refd. Anon. 

(1741), 2 Atk. 237 ; Davis r. Syinonds (1787), 1 Cox, Eq. 

Cas. 402. 

151 . Damages Insufficient for purchaser — Suffi- 
cient for vendor.] — W ithy v. Cottle, No. 112, ante. 

152 . Agreement on dissolution of partnership — 
Possession of partnership book.]— A ct. of equity 
will enforce an agreement made upon a dissolution 
of partnership, that a particular liook used in the 
trade should become the exclusive property of 
one of the partners, & that a copy of it should be 
delivered to the other. — J angen v. Simpson (1824), 
1 Sim. & St. 000 ; 57 E. R. 230. 

153 . Special nature of contract.] — P ooley v. 
Budd, No. 148, ante. 

154 . Special stipulation for delivery.] — M arsh 
V. Milligan, No. 149, ante. 

156 Chattel of special value.] — F alcke v. Gray, 
No. 413, post. 

o. Chattel of special value.] — Tho 
ct. wHI doorco specific performance 
of a contract for the manulaoturo & 
sale of saw logrs, where they are capable 


any other sort of chattel property. 
Tho relief, however, must he applied 
for promptly. — Flint v. Corby (1853), 
4 Gr. 45.~CAN. 
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156. Picture.] The ct. has jurisdiction to 
order the delivery up to an artist of a picture 
painted by himself, as having a special value, the 
legal remedy being inadequate. But where, by 
the terms of an agreement & the frame of the 
pleadings, pltf., an artist, seeking restitution of a 
picture, had, in effect, put a fixed price upon it : — 
Held : damages would be an adequate remedy, & 
there was no jurisdiction in a ct. of equity to inter- 
fere. — Dowling v. Betjemann (1862), 2 John. & 
H. 644 ; 6 L. T. 612 ; 26 J. P. 631 ; 8 Jur. N. S. 
638 ; 10 W. B. 674 ; 70 E. R. 1176. 

Annotatiorui Whltoloy v. Hilt, [1918] 2 K. B. 808 ; 

Coheu V. Rocho, [1927] 1 K. B. 169. 

157. Effect of putting fixed price on 

chattel.] — Dowijng v. Betjemann, No. 156 , ante. 

158. Purchaser taking advantage of Ignorance of 
vendor.] — Falcke v. Gray, No. 413, ante. 

159. Sale of goods.] — Aoderley v. Dixon, No. 
162, post. 

160. — — Unascertained goods.] — A coal co. 
contracted to supply a steel co. from designated 
mines with “ all the coal that the steel co. may 
require for use in its own works as hereinafter 
described ... all coal furnished shall be . . . 
reasonably free from stone & sliale A, sliall bt; 
supplied from such seams then being worked by the 
coal co. as the steel co. may designate. 

The steel eo. agreed, so long as the coal co. 
should be willing ready to supply it with coal, 
to purchase all the coal it required, to the amount 
agreed, from the coal co. The steel co. having 
rejected some' of the coal which, though coming 
from the designated seams, was not suitable for 
the steel co.’s purjioses : — Held : the steel eo. was 
justified in such rejection, & the coal co. was not 
justified on the ground of such reji'ctioii in 
repudiating the contract, but the steel co. was not 
entitled both to specific performance of the con- 
tract to damages for the loss of it, the contract 
not being one of which a ct. of equity would decree 
the specific perforinance. The steel co., how'ever, 
was entitled, in conseipienco of the coal co.’s 
repudiation of the contract, t-o treat the contract 
as at an end & to recover damages for the loss of 
it, in addition to damages in respect of the breaches 
thereof. — Dominion Coal Co., J.(Tn. v. Dominion 
Iron <to Steel Co., T/td. & National Trust Co., 
Ltd., [1609] A. C. 293 ; 78 L. J. P. C. 115 ; 100 
L. T. 215 ; 25 T. L. R. 309, P. C. 

See, further. Sale op Goods, Vol, XXXIX., 

pp. 677-679, Nos. 2633-2654. 

Sale of ships. I — See Shipping, Vol. XLI., p 
171, Nos. 115a-116. 

Specific delivery of chattels.]- - iS'cc Sale op 
Goods, Vol. XXXIX., pp. 677-079 ; Trover. 

B. Chosen in Action. 

161. Sale of debt.] — The ct. will ent-ertain a suit 
for the specific performance of a contract, for the 
purchase of a debt. It is witliin the excejition to 
the rule, that cts. of equity will not compel specific 
performance of contracts, for the sale of personal 
chattels. — Wright v. Bell (1818), 5 Price, 325 ; 
Dan. 95 ; 146 E. R. 622. 

-4 nnof fifioH •- Consd. AtWeiley t’. llixou (1821), 2 L. J. 

0. M. Oil. 103. 

162. .]— Specific performance decreed, at 


the suit of the vendor, of a contract for the sale 
of debts proved \mder a commission of bkpt. 

Cts. of equity decree the specific performance of 
contracts, not upon any distinction between realty 
& personalty, but because damages at law may 
not, in the particular case, afford a complete 
remedy. Thus a ct. of equity decrees performance 
of a contract for land, not because of the real 
nature of tlio land, but because damages at law, 
which must be calculated upon the general money 
value of land, may not be a complete remedy 
to the purchaser, to whom the land may have a 
peculiar & special value. So a ct, of equity will 
not, generally, decree x>erformance of a contract 
for the sale of stock or goods, not because of their 
personal natm'e, but because damages at law 
calculated upon tlie market price of the stock or 
goods, are as complete a remedy to the purchaser 
as the delivery of the stock or goods contracted for ; 
inasmuch as, with the damages, he may purchase 
the same quantity of the like stock or goods 
(Leach, V.-C.). — Adderley v. Dixon (1824), 1 
Sim. & St. 607 ; 2 L. J. O. S. Ch. 103 ; 57 B. R. 
239. 

AtnuHutionn * — Refd. North Union Ry. r. Bolton & Ih'Cbton 
Ry. (1S43), 3 Ry. & Can. Cas. 345 ; Walker v. EaHtern 
Counties Ry. (1848), 0 Hare, 594 ; Adams r. London & 
Blflekvvall Ry. (1850), 0 Ry. & Can. Cas. 271 ; I’ollard 
V. Clayton (1855), 1 K. & J. 402. 

163. Sale of patent.] — A contract for the sale of 
a patent specifically enforced at the suit of the 
vendor, although all ho required was the payment 
of the purchase-money. — Cogent r. Gibson (1864), 
33 Beav. 557 ; 55 E. R. 485. 


Sub-sect. 3. — Stocks and Shares. 

164. Whether enforced — General rule.] - Adder- 
ley V. Dixon, No. 102, ante. 

165. East India stock.] — One is bound by 

bond to transfer £300 East India stock before 
Sept. 30, then next. O'liough the stock was much 
risen, deft, decreed to transfer the £300 stock 
in specie, & to account for all dividends from the 
time that it ought to have been transferred, — 
Gardener v. Pullen (1700), 2 Vern. 394 ; 23 
E. R. 853. 

166. South Sea stock.]- -Bill in equity will 

not lie for a specific performance of an agreement 
to transfer South Sea stock. 

A ct. of equity ought not to execute any of 
these contracts but to leave them to law wdiere tlie 
party is to recover damages . . . for there can 
be no difference between one man’s stock & 
another’s (Pauker, L.C.).— Cud v. Kiviter (1720), 
1 P. Wms. 570 ; 2 Eq. Cas. Abr. 18 ; 24 E. R. 521 ; 
sub nom. Cuddee v. Ru'ETER, 5 Vin. Abr. 638 ; 
sub nom. ScouLD v. BuTfER, Prec. Ch. 534, L. C. 
AniMtatmiu^ ; - Distd. Stautoii v. I’emval (1855), 5 H. L. Cas. 

257. Refd. Biivton r. Lister (1743), 3 Atk, 383; Mason 

V. Arinitago (1809), 13 Ves. 25, 

167. — — .j — If contract for South Sea 

stock be executed the ct. will not break into it, if 
executory, filtf. must seek his remedy at law. — 
Cappur V. Harris (1723), Bunb. 135 ; 145 B. R. 
623. 

168. York Buildings stock.] — Bill for a 
specific performance of a contract for £1,000 
York Buildings stock, at £105 per cent, dismissed, 


of being Identified & poasoas a peculiar 
value for the pirrchoaer. — Fuller v. 
Riohmoni) (1854), 4 Gr. 057. — CAN. 

PART II. SECT. 8, SUB-SECT. 2.— B. 

p. Insurance policy.] — Meagheu 
r. Queen's Insuhanob Co. (1878), 
R. E. D. 327.— CAN. 


q, ,] — Where one of three 

joint purchasers of a poUoy of life 
lusuranoe was a married woman, on 
whose behalf os an imdlsolosed principal 
her husband contracted, speclflo per- 
formance, at their instance, was refused, 
though the whole purchase-money had 
been paid, the married woman's share 


of it being paid out of her separate 
estate, — Bank of British North 
Amkuk'a V . Sturdke (1894), 32 
N. B. R. 398.— can. 

PART II. SECT. 8, SUB-SECT. 3. 

r. Wltethcr enforced — Shares in boat. ] 
— Where one has subscribed for 
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Sect. 8 . — Existence of adequate remedy at law : Svb- 
aects. 3, 4, 5, 6 7. Sects. 9 10,] 

for this ct. will not carry these sorts of contracts 
into execution, but leave the parties to their 
remedy at law for the difference. — Dorison v. 
Westbrook (1722), 2 Eq. Cas. Abr. 1«1 ; 5 Vin. 
Abr. .540 ; 22 E. R. 137. 

169. — — Effect of special circumstances.] 

— Bill to compel a performance of an agreement 
for transferring £5,000 York Buildings stock at 
7 1 per cent. l5eft. demurred, but demurrer over- 
ruled, for the case may be attended with such 
circumstances as may make it just to decree a 
specific performance of the parties* own agreement, 
or at least to pay the difference. — Colt v. Netter- 
viLL (1725), 2 P. Wms. 304 ; 24 E. R. 741, L. C. 

Annotaiiona : — Refd. Anon. (1773), Loflft, 330. Uentd. 
Watson V. Spratloy (1854), 10 Exoh. 222. 

170. Government stock.] — A bill will lie 

for the specific performance of a contract for the 
purchase of Govt, stock where it prays for the 
delivery of certificates wldch give the legal title 
to the stock. — D olohet v. Kothscuiud (1824), 
1 Sim. & St. 500 ; 2 L. J. O. S. Ch. 125 ; 57 E. K. 
233. 

Atinotationa : —Refd. lie Lilt &■ IIurijBon, Er p. Mastcrman 
(1835), 1 lloac. & Ch. 751. Meutd. lioUischild e. Honniugrn 
(1820), 0 B. & C. 470 . SUiad v. Dawlicr (1830), 2 l>er. & 
JJav. 447 ; Stubbs t>. Listot (1811), 1 Y. & C. Ch. Cat.. 81. 

171. .] — Collett v. Uover (1844), 1 

Coll. 227 ; 03 E. R. 395, L. C. 

172. Bank stock.]-— Litt, Exp. Master- 

man, No. 147, ante. 

173. Ufe interest In public funds.] — On 

a. sale by auction of a life interest in certain funds, 
the life tvas described in the particular of sale 
to bo that of a very healthy gentleman, aged forty- 
eight. In a subsequent part of the pai’ticulars, 
the life was described as that of a healthy gentle- 
man, aged forty-eight, whose life was insurable. 
At the sale, an insurance was guaranteed at five 
guineas per cent. On a bill by the vendors for a 
specific performance of the contract, it was proved, 
that, shortly before the sale, the vendors had 
insured the life at a premium of £4 175. lOd. per 
cent., though, according to the evidence of the 
actuary of the office where the life was so insured, 
the highest rate per cent, charged in London for 
a healthy life of that age was £4 (is. : — Held : 
with the knowledge of this fact, the vondoi-s were 
not justified in describing the life as a healthy 
life, & the guarantee did not do away with the 
effect of tins descrij)tion, though the purchaser 
admitted he knew five guineas to be more than 
the premium usually charged. 

I tliink, upon the whole of the circumstances, 

I should not be justified in decreeing a specific 
performance ; & I feel the less reluctance in refus- 
ing it, because pltfs. can, if fliey think fit, go to 
a ct. of law, where they will obtain damages if 
they succeed in making out their case. In fact, 
the bill, in this suit, merely seeks a pecuniary 
payment in the shape of a specific performance 
(Lord Lynduurst, O.B,). — ^Brealey v. Collins 
(1831), You. 317 ; 159 B. R. 1014. 

Shares in company — Contract to take 

shares.] — See Companies, Vol. IX., pp. 244, 247, 
Nos. 1533, 1548-1550. 

Contract to transfer shares.] — See 


Companies, Vol. IX., pp. 356-368, Nos. 2255- 
2267 ; Vol. X., p. 1140, No. 8051. 

Contracts relating to money & shares, 

generally .] — See Part IV., Sect. 13, post. 


Sub-sect. 4. — Sale op Land. 

174. Damages Inadequate remedy — Specific per- 
formance granted.] — ^Abmiqer v. Clarke, No. 91, 
ante. 

175. .] — Re Scott & Alvarez’s Con- 

trac’t, Scott v. Alvarez, No. 10, ante. 

176. Land of peculiar value to pur- 

chaser.] — Adderlry V. Dixon, No. 162, ante. 

Compulsory purchase.] — See Compulsory Pur- 
chase OP Land, Vol. XI., piJ. 227-230, Nos. 
1129-1176. 


Sub-sect. 5. — Agreement for Lease. 

Sec, qencraUy, Landlord & Tenant, Vol. XXX., 
pp. 398-420, Nos. 610-822. 

177. Agreement for lease tithes.] — Bocii v. 
Summers (1769), 3 Wood, 218. 

Mining Lease.]— Nee Mines, Vol. XXXIV., p. 
041, No. 387. 


Sun-SECT. 6 . — Grant or Sale op Annuities or 
Rentcharoes. 

178. Whether enforced — Grant of annuity.] — 

Ball v. Cocos, No. 77, ante. 

179. Sale of annuity.] — Withy v. Coitt.e, 

No. 112, ante. 

See, also, Rentcharoes & Annuities, Vol. 
XXXIX., pp. 131, 210, Nos. 244, 245, 998. 


Sub-sect. 7. — Express Provision for Payment 
OF Penalty or ])AaL\0E8. 

180. General rule.] — A proviso in articles for 
the piu'chase of an estate, that if either should 
break the agreement, ho should pay £100 to 
the other ; deft., on being offered two years’ pur- 
chase more, acce 2 )ted it, notwitlistanding his 
agreement. 

The offering to pay the stii)ulatod sum will not 
vacate the agreement, for it is no more than the 
common case of a penalty. 

A penalty has never been held to release parties 
from their agreement, for though incurred, they 
must perf onn it notwithstanding. 

If there had been evidence which had proved a 
misrepresentation of the fann by pltf. [purchaser] 
to a gentleman who had a desire of purchasing it, 
that would have been a reason for setting aside the 
agreement, & would have rebutted the equity pltf. 
has of a specific iierformanco of the agreement 
(1a>rd Hardwicke, C.). — Howard v. Hopkyns 
(1742), 2 Atk. 371 ; 26 E. R. 624, L. C. 

Annotations : — Reid. Wall v. Stubbs (1815), 1 Madd. 80 ; 

Roper V. Bartholomew (1823), 12 Price, 797. 

181. .] — Webb v. Clark (1782), 1 Fon- 

blanque Treatise of Equity, 6th ed. p. 164. 


shares iu a steamer which another 
persou Intends to build, If the subsca’lber 
to accept &. pay for tho shares, 
an action cun Ijo maintained only on 
the Hjtcoial uffreement, not for the 
price of the sliaros in the boat not yot 
built, 08 if they were a vendible 
commodity, — Cameron v. Thoknhux 
(1843), ] U, C. II. 132.— CAN. 


t,- Agreement to Iransftr stock.]- 
Speclllo porformanoo will not be ordered 
where the other party has fulled to 
deliver stock. — Mjli,br v, Avkrill 
(1904), 10 B. a li. 205.— CAN. 

«. .] — Rearuon V. Frank- 

UN (1917), 51 N. S. R. 161; 35 
D. L. K. 380.— CAN. 


PART II. SECT 8, SUB-SECT. 7. 

180 1. General rule .] — If a contract 
for sale contains a proviso that cither 
party is to pay a sum of money If he 
does not complete tho contract, 
speclflc performance may, neverthe- 
less, be enforced. — French v. Maoauc 
( 1842), 4 1, Eg. R. 574 : 2 Dr. & War. 
269 ; 1 Con. & Law. 459.— IR. 
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182. Provision for penalty — Whether relief 
limited to penalty.] — Obligees in a bond : — Held : 
entitled to be paid out of the assets of a deceased 
obligor, a sum exceeding the penalty of the bond. 

The doctrine of this ct. is that, wherever there is 
a distinct agreement that a thing shall be done, 
whether it be the conveyance of an estate, the 
relinquishment of a right, the payment of an annual 
sum, or the payment of a sum indefinite in amount 
. . . there, notwithstanding the agreement ap- 
pears in the form of a bond with a penalty, the 
ct. will consider that the recital in the condition 
of the bond, is evidence of the agreement, & will 
not limit, the relief it gives, to the amount of the 
penalty (Hiiadwell, V.-C.)— Jeudwine v. Agate 
(182U), 3 Sim. 129 ; 67 E. 11. 948. 

183. Alternative remedies available — Necessity 
for election.] — A. having filed a bill for specific 
performance of an agreement to assign him the 
lease of a house, obtained an interlocutory order 
for delivery up to him of possession As of the 
assignment. The assignment which was thus 
obtained was dated as of the time when possession 
was first claimed by xiltf. A. had subsequently 
to this order brought an action of tresjuiss against 
deft., alleging in other counts of the declaration 
special damage arising from breach of the agree- 
ment : — Held : A. who had obtained the benefit 
of the assignment by the interlocutory order, 
could not avail himself of it to bring an action of 
trespass at the same time that he was suing deft, 
in equity, & he must elect : pltf. not being allowed 
I/O sue in equity for specific fierformance of an 
agreement for the breach of which he was brought 
an action at law. — Geikje v. Muntuose (Duke) 
(1857), 29 Ji. T. O. S. 122 ; nom, Gedye v. 
Montuo.se (Duke), 6 W. R. 537. 

Specific performance or Injunction on bond.] — 
Sec Bonus, Vol. Vll., pp. 207, 208, 252, 253, 
Nos. 490, 404, 947-955. 

Liquidated damages or penalty generally.] — Sec 

Damages, Vol. XVTL.pp. 130-153, Nos. 422-540. 

Covenants with a penalty .] — ScCy qeueraUy, 
Deeds, Vol, XVII., pp. 402-105, Nos. 2112-2130. 

Agricultural tenancy.]— aS’cc Aguicultuhe, 

Vol. 11., pp. 19, 24, 26, 99, Nos. 107-143, 141-145, 
794. 

Renewal of tenancy.] — See Landloud & 

Tenant, Vol. XXXI., i^. 09, Nos. 2164, 2105. 


Sect. 9.— WHERE PERFORMANCE OF CONTRACT 

VALUEUESS. 

184. Performance useless to defendant.] — 

Specific performance of an agreement become 
useless to deft., refused. — — — v. White {circa 
1709), 3 Swan. 108, n. ; 36 E. R. 792. 

185. Agreement to grant deputation of office — 
Deputation revocable by principal.] — Bill for 
specific performance of an agreement to grant a 
deputation of the office of register of a consistory 
ct. 

This was in its own nature a case imjjroiier for 
the ct. to decree a specific performance, b(!causo 
the law has allowed every principal a iiowi'r to 
revoke his deputation at any time (Louu Talbot, 
C.). — Wheeleu V. Trotteu (1737), 3 Swan. 
174 ; 1 Hov. Supp. 281 ; 30 E. R. 819, L. G. 


186. Agreement for lease — Covenant against sub- 
letting — Covenant already broken.] — It is admitted 
that this ct. will never decree the specific per- 
formance of an agreement, if it is clear, that cove- 
nants must of necessity bo introduced into the 
instrument, to be executed, that the party resisting 
the pcrfoimancc, may immediately take advantage 
of, to dcpiive the other of aU benefit from that 
instrument. . , . Admitting it to be clear in this 
case, tliat there must be a convenant against 
undei’letting, & that deft, must recover for a breach 
of that covenant, it would be nugatory to decree 
the execution of a lease (Grant, M.R.). — Jones 

.Tones (1803), 12 Ves. 186 ; 33 E. R. 71. 

;--Refd. Vein y. Lovodeii (1800, 12 Ves. 170; 

Browne v. lltibau (1808), 10 Ves. .028 ; Chuieh v. Brown 

(1808), 1.5 VoH, 208 ; Bowsei v. (ilolby (1811), 1 lluvo, 109 ; 

Walker v. .Teffreys (1842), 1 Haro, 341 ; Lowndes v. 

Bottle (1864), 12 W. 11. 399. 

187. Covenant likely to deprive one party 

of all benefit.] — Jones v. Jones, No. 180, anle. 

188. Colliery — Failure to procure necessary 

land.] — Acraman v. Price, Davies v. Price, No. 
1307, post. 

189. Sale of goodwill of business— Not capable 

of conveyance.]— J'liG ct. will not execute? a con- 
tract for the sale of a goodwill but will leave the 
parties to law. 

Suppos<*, for in.stanco, there is a contract for the 
goodwill of a shoii ; it cannot be conveyed, & the 
ct. would say, go A make what you can of it at law 
(Lord Eldon, G.).— Baxter v. Gonully (1820), 
1 Jac. & W. 570 ; 37 E. R. 487, L. G. 

Aniu)talio)i» ; — Consd. Coslako r. Till (1826), 1 liuss. 376. 

Refd. Thornbury v. Bevill (1842,. 1 Y. & (3i. Cas. 564. 

190. Agreement to take shares — By directors of 
company — When shares transferable.] — Decree to 
compel directors in a joint stock co. to take shares 
subscribed for by them, & which were transferable, 
refused. 

It would be only compelling persons to take 
shares which they miglit at once get rid of 
(Romiij:.y M.R.). — Bluck Mallalue (1859), 

27 Beav. 398 ; 33 L. T. O. S. 207 ; 6 Jur. N. S. 
1018 ; 54 E. R. 150 ; suh nom. Black v. Mallalue, 
7 W. R. 303. 

Ann-olaiion: — Hentd. Stcars v. South Essex Gas-liglit 4c 

Coko Co. (1860), 7 .Tur. N. S. 447. 

Agreement for partnership.] — See Part IV., Sect. 
10, post. 


Sect. 10.— DEFENDANT NOT PERSONALLY 
SUBJECT TO JURISDICTION. 

Equitable jurisdiction In personam, generally.] — 

See Equity, Vol. XX., pp. 235, 230, Nos. 29-35 ; 
Conflict of Laws, Vol. XI., pp. 347-354, Nos. 
338-380. 

Contracts relating to foreign Immovables.] — 
See CoNFLitrr of Laws, Vol. XI., pp. 351, 362. 

Action against members of partnership — After 
dissolution — One partner out of the jurisdiction.] — 
See Partnership, Vol. XXXVI., p. 410, No. 795. 

Contract made abroad with foreigner for sale of 
foreign ship — Ship within jurisdiction.] — See 
Conflict of Laws, Vol. XL, p. 476, No. 1305. 

Commissioners of Woods & Forests.] — See 
Constitutional Law, Vol. XI., p. 685, No. 864. 

Legal proceedings against Crown, generally.] — 
Sec Constitutional Law, Vol. XI., pp. 523-535, 
Nos. 281-378. 


PART II. SECT. 9. 

b. Performance of little value to 
plaintiff.]— 8pecltio performance of a 


contra(?t will bo refused if the result 
would bo of little or no benollt t-o pjtf. 
& woubi Impose ffreat hardship on 
defts., the other parties to the contract. 


Bkal Estate Co. 
V. Allan (Man), [1923] 3 W. W. 11. 
337.— CAN. 
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Part III. — Defences to Claim for Specific Performance. 


Sect. 1.— CONTRACT NOT CONCLUDED. 

SuB-BEcr. 1. — In General. 

Sec, generally. Contract, Vol. XII., pp. 51-118, 
Nos. 277-767. 

191. General rule — Specific performance refused.] 

— Normanby (Marquib) V. Devonshire (Duke) 
(1607), Freem. Ch. 216 ; 22 E. R. 1169, L. C. 
Annotation ; — Refd. Popham v. Eyro (1774), Lollt, 786. 

192. Bromley v. Fettiplace 
( 1700), Freem. Ch. 245 ; 22 E. R. 1187 ; suh noin. 
Bromijby V. Jeffereys, Free. Ch. 138 ; 2 Vern. 
415. 

^WTw/fiOon Distd. Cave v. Cave (1762), 2 Eden, 13‘J. 

193. - — — The ct. is not to decree per- 
formance, unless it can collect upon a fair inter- 
pretation of the letters, that they import a con- 
cluded agreement; that, if it rests reasonably 
doubtful, whether what passed was only treaty, 
let the progress towards the confines of agreement 
be more or less, the ct. ought rather to leave tlio 
parties to law than specifically to jierform what 
IS doubtful, as a contract (Douu Eldon, (’.).— 
Huddleston v. Briscoe (1805), 11 Ves. 583; 
32 E. R. 1215, L. C. 

•— Apld. Stratford v. Honwoith (1813), 2 Ves. & 
nailer (I8:i4), 23 L. J. Oh. 501. 

Mentd. Ogilvlo V. loljaiube (1817), 3 Mer. 53. 

— Contract for land by letters 
suuicient witliin 8tat. Frauds not specifically 
executed unless upon a fair interpretation import- 
ing a concluded agreemeut, tV not doubtful whether 
only treaty.— S tratford v. Bosworth (1813), 2 
Ves. & B. 341 ; 35 E. R, 319. 

wlmwjfaPoy , — Distd. Oifilvlo r, Foljaiuho (1817), 3 JMor. 53. 

Reid. lUdffway v. Wharton (1857), 6 H. L. Oas. 238. 

195. .] -If, upon the treaty for sale 

of an estate, ( he owner write a letter to the intended 
purchaser, stating the precise terms uiDon which 
ho will part with the <v‘state ; but the intended 
’ accepting such term.s, makes 

a dinerent offer, which the owner rejects : & after- 
wards the intended purchaser offers to accept 
the owner’s terms specific performance will not be 
decreed against the owner, although ho may not 
have actually withdrawn his offer. — H yde v 
Wrench (1840), 3 Beav. 334; 4 Jur. 1106; 49 
E. R. 132. 

An natation : — Consd. Btcvoiison v. McLean (1880), 5 Q. B. D. 

Tlie ct. will not grant specific 
performance against deft, who has made an agree- 
ment only in the form of a proposal, unless pltf. 
shows a clear, diligent, unconditional acceptance 
on his part of such proposal in its exact terms. — 
Thornbury V. Bevill (1842), I Y. & C. Ch. Gas. 
554 ; 6 Jur. 407 ; 62 E. R. 1014. 

Annotnlkm .-—Reid. Aubm v. Holt (1855), 2 K. & J. 66. 

197. — .J — How can this be a case for 

specific performance upon the terms insisted on 
by the iiurchascr ? I think that it is not ; & that 
in truth there never has been, in any part of the 
correspondence, a clear accession on both sides to 
one ik, the same set of terms (Knight Bruce, 
V.-C.). — Tuomah V. Biackman (1844), 1 Coll. 301 : 
63 E. R. 429. 

A. was entitled to a bond 


into which B. had entered to secure the payment 
of a sum of money. The two persons were on the 
most intimate terms. B. was about to mawy, & 
A. being informed of that fact, told him & others, 
“ I will not distress you about the bond, I have 
given it up, I shall never enforce it ” ; but on being 
requested to give up the bond in fact, she said, 
'' No, I will bo trusted, but ho may rely on my 
word.” B. married. A. afterwards married & 
her husband & herself put the bond in suit. B. 
filed a bill for an injunction to restrain them from 
proceeding, alleging that he had married on the 
faith of the promises made by B, : — Held : he 
was not entitled to an injunction, for what passed 
between the parties was neither a legal contract 
nor a misrepresentation of facte, but only an 
expression of intention, the performance of which 
coidd not be enforced. — Johden v. Money (1851), 
5 H. L. Gas. 185 ; 23 L. J. Gh. 865 ; 24 L. T. O. S. 
160 ; 10 E. R. 868, IT. L. ; revsg. S. C. sub nom. 
Money v. Jordan (1852), 2 l)e G. M. & G. 318, 
L. JJ. 

Annotations Refd. Wlilt.moro v. ISIackoaou (1852), 16 
Hoav. 126; I'uCfovil v. BlchardH (1853), 17 Hoav. 87 ; 
Stono i’. Goillruy (1854), 5 Do G. M. & G. 70 ; Warden v. 
Jonos (1857), 23 Boav. 487 ; Piggott v. Htratton (1859), 

1 Do G, F. & .1. 33 ; Goldicntt v. Tovvnaond (1860), 28 
Boav. 445 ; Leilas a Maw (1862), 3 Gitl. 592 ; Btophona 
r. Venables (No. 2) (1802), 31 Boav. 124; Williams r. 
Williams (1868), 37 L. J, Ob. 854 : Maddisou a. Aldorson 
(1883), 8 App. Oas. 467 ; /tc Ficlnis, Farina i\ Flokus, 
11900) 1 Oh. 331. Mentd. Bushby r. Ellis (1853), 17 Boav. 
279; Hutton v. Hosslter (1855), 7 Do G, M, & G. 9 ; 
Monypotmy r. Monyponuy (1858), 4 K. & J. 174 ; Smith 
V. Kay (1859), 7 11. L. Cas. 751 ; Stoiry v. Oombs (1871), 
25 L. T. 10 ; (’itizcus* Hank of Loiusiana v. First National 
Bank of New Oileans (1873), L. Jl. 6 H. L. 352 ; Mills v. 
Fox (1887), 37 Ob. D. 153 ; Glllman & Spono(‘r v, Carbutt 
(1889), 37 W. IL 437 ; Ballds Consolidated (lio. i'. Tom- 
kinson, 11893] A. C. 396 ; Cave r, CrcAV (1893), 68 L. T. 
254 ; Chadwick v. Manning, [1896] A. C. 2.G ; Licenses 
Insce. Oorpn. Sc Guarantee 4'und v. Lawson (1896), 12 
T. fi. R. 501 : Wbitcchurch v. Oavanagh, 11902] A. 0. 
117, Oresswell r. Jeffreys (1 91 2), 28 T. L. U. 413; Jte 
A Bankruptcy Notice., [1921] 2 Ch. 76. 

199. — .J— A. A B. were partners for 

four years in the K. mill, & A. & G. were sub- 
partners at will. A. put an end to lus sub-partner- 
ship with G. They afterwards met A A. drew up 
this document : ” G. to receive three-sixteenths 
of t-he K. mill during the present partnorshi]) of A. 
A B. ; if G. enters into any other business before, 
to renounce his interest above mentioned, A to 
receive £500 as a quit claim.” It was taken to a 
solr. to draw a formal agri'cment, who said it was 
too vague to act uiion, A both parties differed as 
to its construction : — Held : it was not a final 
concluded agreement which could be enforced. — 
Frost v. Moulton (1856), 21 Beav. 596 ; 52 E. R. 
990. 

200. .J -Shrewsbury A Birmingham 

Ry. Go. V. North Western Ry. Go., etc., No. 337, 
post. 

201. .] -A. signed a memorandum of 

agreement, by which he agreed to sell to B. A G. 
all his int erest in a partnership business on a certain 
valuation, ” this purchase being contingent upon 
B. A G. being able to agree on the purchase with 
the rest of the retiring partners.” The memo- 
randum was not then signed by B. A G., who pro- 
ceeded to negotiate with the otlier partners for 


PART III. SECT. 1, SUB-SECT. 1. 

191 i. Uenmd rule — Specific per- 
formance refused .] — OMNIUM Skouiu- 
TIKH Co. V. Kichauuson (1884), 7 

O. R. 182.— CAN. 

, 7 ■ ~ •] — Only a con- 

cluded contract (jau bo specllically 


enforced. — Sandkoud r. (Jamioron 
(N. S.) (1913), 13 E. L. R. 208.— 

CAN. 

191111. .] — KERRU. CUNARD 

(1914), 42 N. H. R. 454 ; 14 E. L. R. 
231 , 10 D. L. R. 602.— CAN. 

0 . What amounts to completed con- 


tract — Ijciiers with, simple cwcepiance,] 
— Letters will not constitute an agree- 
ment which the ct. will specifically 
perform, unless the answer Is a simple 
acceptance, without tl)o introduction 
of a new term. — WRimrr v. St. George 
( 1861), 12 I. Ch. R. 226.-- IR. 
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he purchase of their interests. A fortnight after 
igning the memorandum A. wrote to B. &, C., 
sdthdrawing from his offer, on the ^ound that 
hey had not complied with the condition alleged 
o have been verbally made by him that they should 
iccept within a week. Letters passed, in which B. 
is C. did not state that they had accepted the 
>fEer, or that they considered A. as irrevocably 
)ound, but that they had not as yet been able to 
jomplete the negotiations. They subsequently 
ligned their acceptance upon the memorandum 
)f agreement : — Held : there had been no such 
icceptance by B. & C. befoi*e A. had withdrawn 
rom his offer, so as to consitute a binding agree- 
nent against him for the sale of liis partnership 
nterest of which specific performance could be 
mforced. — Horsfali. v . Garnett (1858), 0 W. R. 
387. 

202. .] — Oriental Inland Steam 

Co. V. Briggs, No. 800, post. 

203. .J — (1) An agreement by which 

% father stipulated that the mother of his deceased 
ivife should have the custody of the infant children 
luring three months of every year is bad for want 
■)f mutuality, & cannot be enforced against 
leceased wife’s mother, as she could not compel the 
father to deliver up the chiltli-en to h<*r for the 
stipulated period, nor restrain him from removing 
them out of the jurisdiction. 

(2) Circumstances under winch, independently 
of the objection for want of mutuality the ct. held, 
upon demurriu', that no concluded agreement had 
been come to Ix'twcen the parti<‘S. — Kennedy v. 
May (18«:i), l New Hep. 427 ; 7 L. T. 810; 27 
J. P. 308 ; 11 W. II. 358. 

204. .j — A principal employed an agent 

to manage her estates in India. She charged the 
agent with misappj'opriating moneys received by 
him on her account, & with other fraudulent acts. 
Some negotiations took place between them, 
which resulted, as the principal said, in a concluded 
agi’eenient, according to which a sum of money 
was to be paid by tin; agent to the iirincipal, ifc 
the charges of fraud were to be withdi-awn. lY no 
further proceedings were to be taken. The agent 
having declined to carry out the alleged agreement, 
a bill was filed against him by the principal to 
compel specific performance of it. In this bill 
the charges of fraud WM*re repeated A; substantively 
alleged by plaintiff. Deft, denied that any agree- 
ment had been finally concluded, & he addi’cssed 
evidence to rebut the charges of fraud, fidu* Vice- 
Chancellor made a decree for specific performance 
of the agi'oement : — Held : ( 1 ) the evidence did 
not prove any concluded agi’cement between the 
parties, & the bill must be dismissed ; (2) the 
charges of fraud being matters which the ct. 
could not try in this suit, their introduction into 
the bill was improper, but the charges having been 
made, deft, was entitled to adduce evidence (o 
disprove them, & pltf. must pay all the costs 
incurred by reason of the making of those charges 
as between solr. & client. — Forester v . Read 
(1870), 6 Ch. App. 40 ; 24 L. T. 70 ; 19 W. R. 114, 
L. JJ. 

Annotation : — As to (2) Befd. Turner r. (Jollius (1871), L. TL 

12 Eq. 438. 

205. .] — Upon complaint that a rail- 

way CO. did not afford at their station at R. all 
reasonable facilities for receiving & forwarding & 
delivering coal & coke traffic upon & from their 
railway, it was proved that the railway co. refused 
to carry or convey on their railway coal or coke to 
or from their station at R. except coal or coke which 
had been raised from collieries or manufactured at 
coke ovens situated on the “ Potre Estate.” The 

J. — VOL. XLII. 


ground of such refusal was the fact that a former 
owner of the “ Petre Estate ” would not sell the 
land to the railway co. on which the R. station 
was subsequently erected, except under & subject 
to the condition & stipulation that the railway co. 
should not allow any coal or coke to bo received 
or deposited at or sent from the intended station, 
either by railw'ay or otherwise, w'hich had not been 
raised from or manufactmed at the collieries or 
coke ovens upon the ” Petre Estato.” 

If the matter liad rested upon an uncompleted 
agreement required to be carried out by virtue 
of a suit for specific iicrfomiance, I cannot myself 
believe that specific performance would liave 
been decreed in tlie face of that clause (Wii.ls, J.). 
— Rishton Local Board v . Lancashire A. York- 
ernRE Ry. Co. (1893), 8 Ry, Can. Tr. Cas. 74. 

Annotaiion : — Mentd. Holwcll Iron Co. v. Mid. Rv., [11)00] 
1 K. B. 480. 

206. — ■ .] — Pltf. must show . . . that 

there is a contract concluded betwe'^ui the i»arties 
(Lord Cairns, C.). — Hussey v . Horn e-Payne 
( 1879), 4 App. Cas. 311 ; 48 L. J. Ch. 840 ; 41 
L. T. 1 ; 43 J. P. 814 ; 27 W. R. 585, H, L. 

Annotatuyns : — Consd. BriBtol, Cardill & Swansea Aerated 
Bread Co.-v. Magps (1800), 44 Ch. D. 010; Lover v 
Koffler, [1001] 1 Ch. .'ilS. Befd. Wilcox v. Bedhead 
(1880), 49 L. J. Ch. 539 ; Kadio v. Addison (1882). 52 
L. .J. Ch. 80; May v. Thomson (1882), 20 Ch. D. 705; 
Williams v. Brisco (1882), 22 Ch. D. 441; Wood v. 
Aylward (1887), 57 L. T. 54 ; VVylson v. Dunn (1887), 34 
Ch. D. 509 ; Bolton I'artnors v. Lambert (1889), 41 Ch. D. 
295; Bellamy v. Debenhain (1890), 45 Ch. D. 481, 
Pufiro i\ Norfolk (1894), 70 L. T. 781 ; ChJpperflold r. 
Carter (1895), 72 L. T. 487 . Mason v. Von Buch (1899), 
15 T. L. 11, 430 ; Brooks o. Knowles (1911), 5 B. W. C. C. 
15, Von Ilutzfoldt-Wlldcnburif i'. Alexander, [1912] 1 
Ch. 284 , Morrell v. Studd tc Millington, [1913] 2 Ch. 
018 , I’eiry r. Sulllolds, [1916] 2 Ch, 187 : Love & Stewart 
r. Instono (1917), 33 T. L. il. 475. Moutd. Teniient t'. 
Welch (1888), 58 L. T. 368 ; Bank of New Zealand v, 
Snnj>son (1900), 09 L. J. 1*. (;, 22 ; Haegerstraud v. Anno 
Thomas H.S. Co. (1905), 10 Com. Cas. 07 ; Bristol Tram- 
ways, etc., Carriage Co. v. Fiat Motors, [1910] 2 K. B. 
831, 

207. Specific performance of an 

agreement “ subject to a contract to bo settled,” 
or ” subject to a proper contract,” w'lll not bo 
enforced. — Harvey v . Barnard’s Inn (IhiiNciPAL 
& Ancients) (1881), 50 L. J. Gh. 750 ; 45 L. T. 
280 ; 29 W. R. 922. 

208. .J — Action for specific perform- 

ance dismissed on the ground that the corre- 
spondence disclosed no concluded contract. — 
Cook v . Williams (1897), 13 T. L. R. 481 ; affcL, 
11 T. L. R. 31, C. A. 

209. — — Vendor offering to waive terms.] 

— A contract by a rector for the sale of the rectory 
house & glebe land belonging thereto for £1,500 
was pleaded as concluded in three specified 
letters. Before this the negotiations for the sah' 
between the rector & his agent the pui'chascr 
liad been conducted at interviews & by letters on 
the footing that tliree acres of the glebe land should 
be reserved for the erection of a new rectory, A: 
tliat certain fixtures should be taken by the pui- 
cliascr. In defence to an action by tlie vendor 
for specific performance, the pm'chaser pleaded 
that there was no concluded agreement, «fe if 
there were there was no memorandum of it in 
writing to satisfy Stat. Frauds. Pltf.’s counsel 
waivetl tlio reservations in the vendor’s favour, 
was willing to convey the rectory house & all 
the glebe on payment of £4,500 ; — Held : no 
question of waiver by the vendor of terms in liis 
favour could arise where ho had failed to establish 
any concluded agreement. — ALT..SOPP v. Orchard, 
[1923] 1 Ch. 323 ; 92 L. J. Ch. 257 ; 128 L. T. 
823; 07 Sol. Jo. 312. 

210. Conolusiveness of contract doubtful.] — 

Huddleston v. Briscoe, No. 193, ante. 

G G 
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Sect. 1 . — Contract 7wt concluded: Stih-seds, 1 & 2.] 

211. .] — Tliis case stands so close to the 

boundary which separates negotiation from agree- 
ment, & it seems so I'easonably doubtful, to say 
the least, whether deft, ever intended to bind him- 
self or meant to represent himself as intending 
to bo bound, that it would be dangerous to exercise 
the jurisdiction of the ct. in directing speedit 
performance, especially as, if there was a contract, 
an action for damage's may be brought (Knight 
Bruce, L.J.). 

The gi'ound on wluch, I tliink, that the bill 
must be dismissed, is, that there is no memo- 
randum or note of a contract in writing witliin the 
provisions of 8tat. Frauds (Turner, L.J.). — 
Skelton v. Cole (1857), 1 Dc (1. & J. 687 ; 44 
E. R. 850, L. J J. 


Sub-sect. 2, — ParticuLxVR Instances. 

212. Contract by agent in excess of authority.] — 

Specific performance of a contract concerning land 
not decreed on the signature of an agent without 
authority. — Howard v. Bbaitiiwaite (1812), 1 
Yes. & B. 202 ; 85 E. R. 70, E. (’. ; f^iibsequrnt 
‘proceedings (1818), 1 Yes. & B. 874, L. C. 

213. .] — It is not every excess of authority 

by an agent that will vitiate a contract, & where 
such excess is not unreasonable it will not operate 
to prevent specific fierformance of the contract.-- - 
Bromet V. ISeville (1000), 63 Hoi. .lo. 321. 
Amokiiion .'—"RelA. IloBHdalo v. Demiy, [1921] 1 Ch. .j7. 

214. .] — Hammond r. Chubb (1015), 138 

L. T. .Jo. 300. 

215. Contract for purchase of tolls — Conditions 
of sale not fulfilled.] — By Turn]'ike Roads Act, 
1822 (c. 120), the trustees are empowered to let 
the tolls by auction ; but amongst other jiro- 
visions lo j)revent undue pieference, a minute 
glass IS to lie turned thrice aftei* each bidding ; 
A it declares, that if no other person bids, i/ho 
last bidder is t») be tJie farmer or renter. Trustees 
under this Act put up tolls subject' to other 
conditions, one of which was, tliat unless there 
sliould be three biddings there should be no 
letting, unless the trustees tliought proper to take 
less than three biddings, A that tlie trustees should 
have a reserved bidding, fidiere was one bidding 
only, which was made by pltf. ; whereupon the 
trustees declared, that if there was no advance, 
they should be obliged to make a l esi'n ed liidding. 
The minute glass was turned tlirice, A there was 
no further bidding. Ifitf. insisted tliat, under the 
expi'ess terms of t lie Act , he was the purchaser, A 
he filed his bill foi- a specific performance : — Heltl : 
he was not entitled to relief, A the bill was dis- 
missed, but without costs. — Levy r. Pendergrass 
(1810), 2 Beav. 416 ; 18 E. R. 1242. 

216. Parol agreement — Not reconcilable with 
correspondence.] — A iiarol agreement, which is not 
liable to the objection of Htat. of Frauds, or to 
which that objection has not been taken, if dis- 
tinctly proved by unirnpeached testimony, will be 
specifically performed, notwithstanding some cori-c- 
spondence had taken place between the parties 
wliich it might be difiiciilt to reconcile with the 
existence of such an agreement,-- (’jaffobd v. 


Turrelt. (1846), 14 L. .1. (h. 890 ; 5 L. T. O. S. 
281 ; 9 Jur. 633, L. 0. 

Annotations: — Consd. Keenan v. Handley (1801), 10 L. T. 

683 ; Frith v. Frith, [1906] A. C. 254. Refd. Kelson v. 

Kelson (1863), 1 W. U. 143 ; lie BritiBh & Foroism Cork 

Co., Lolfchild^s Case (1865), L. R. 1 Eq. 231 ; Jervis v. 

Benldge (1873), 8 Ch. App. .351 ; lie Barnstaple Second 

Aumultant Soo. (1881), 50 L. T. 424. 

217. Agreement to guarantee composition to 
creditors — Conditional on signing release within 
specified time — Failure to sign due to mistake of 
law.] — An agreement to guarantee a composition 
to all the creditors of a third person who 
should, before a day specified, sign a release 
to the debtor of their resiiective claims, is an 
agreement entered unto with such creditors only 
as actually signed before that day, A cannot be 
enforced in favour of a creditor who, in consequence 
of a misappreliension by both yiarties of their 
resjJectivc rights, failed to sign the release before 
the day specified. 

Where such an agreement contained no stipula- 
tion for giving up securities, a credil-or declined to 
sign the release till the result of an action, brought 
by liim against the acceptor of ceiiain bills which 
lie had discounted for the debtor, should bo known ; 
the guarantee insisting on the delivery of the bills, 
the settlement was yiostponed, A the release was 
not signed within the time specified by the agree- 
ment : — Held : upon a hill filed by the creditor 
for syiecific performance of the app'cement, although 
both parties were under a misapprehension, the 
creditor being entitled to retain the hills, A 
although his failure to sign the release arose from 
Bucli misapyirehension, the crixlitor w'as not 
entitled to relief. — Emmet v. Dewiiurst (1851), 
8 Mac. A tl. 687 ; 21 L. .1. (Ui. 497 ; 15 .lur. 1116 ; 
42 E. R. 886. 

Annotatuoi : — Reid. WilliaiiiH f. Mostyn (1863), 33 L. J. Cb. 

54. 

218. Agreement entered into in pursuance of 
directions In statute — When not completed.] — Bill 

by a canal co. for spccilic iiiTformance by a railway 
Co. of an agreemt'iit to purcliase the canal for 
1 12,000 entered into by the jU'ojectors of tlie 
railway, with a new of obviating bond fide opposi- 
tion on the jiart of pltfs. to defts.’ Act. 

By the Act authorising the sale A imrchase of 
the canal defts, wt're “ authorisi'd A required ” 
with consi'iit of three-lifths of the proiirictors 
pre.sent at a special meeting “ to purchase the 
canal upon such tenns A conditions as shall be or 
may have been agreed upon between the said 
cos.” The yiroprietors jiresent at a special meeting, 
<luly Jield, A called in every respect as required 
by the Act. passed a unanimous resolution, after- 
wards communicati'd to pltfs., authorising the 
directors to purchase the canal for £12,000 upon 
such terms A conditions as to them should seem 
meet : — Held : the Act, not referring to the 
previous impel feet/ agreemi'nl', did not give 
validity thereto. Besides, whori^ there is not 
already an agreement under tJie co.'s seal, or signed 
by two of the directors, or where there is any 
question left ojien as to the terms or conditions of 
the agreement, the pioper mode of enforcing such 
a direction in an .\ct of Parliament is by mandimiwi, 
A not by suit for specific iiorformani'e. — I^eo- 
MINSTER CANAU NAVIGATION (Jo. V. HlIREWSBURY 
A Hereford Ry. Co. (1857), 3 lx. A ,1. 654 ; 26 


PART III. SECT. 1, SUB-SECT. 2. 

212 i. Contract hy agent in excess of 
(uithonty.l — Trauey r. Fowuis (1880), 
13 A. U. ) 15.— CAN. 

212 ii. - — Gibb r, MoMauon 

(Out.) (1906), 37 C. 1{, 362.— 


CAN. 

212 Hi. .]— White r. Edg\r 

(1908), 7 W. L. 11. 800.— CAN. 

212 iv. .] M1TJ.AR V. Uu.M'H 

(1879), 6 Nfid. L. H. 173.— NFLD. 
d. Parol agreement — Agreement to 


share profits on resale of land .] — McLeod 
Oimw (1870), 17 Gr. 84.— CAN. 

e. Not reconcilable with acts 

of (Icftmlant.i — Hauiub v. Harris 
(1920). 4 7 O. L. ii. 321 ; 53 D. L. R. 
389 18 O. W. N, 81.-^AN. 
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L. J. Ch. 764 ; 29 L. T. O. S. 342 ; 3 Jur. N. S. 
930 ; 6 W. IL 868 ; 69 E. K. 1272. 

Annotation ; — Consd. Bateman v. Mid-WalcH Ily., National 

Discount Co. r. Mid -Wales Ry. Ovcrend, Gumey v. Mid- 

Wales Ry. (1866), 14 W. R. 672. 

219. Representation.] — Pltf. prayed specific 
performance of an agreement for sale by five 
defts., brothers & sisters, who were owners of an 
estate in fee simple as tenants in common. A 
preliminary meeting was held in Feb. 1857, & 
shoi-tly after a written agreement of sale, dated 
Feb. 32, was signed. The purchase-money, as 
pltf. alleged, was paid by him at another meetmg 
in Oct. 1857. Deft.’s solr. sent the abstract of 
title to pltf.’s solrs. & the latter were preparing 
the conveyance, but before they could do so they 
Avere told it was useless, as two of defts., Ph & M., 
did not concur & would not execute the deed. 

At the preliminary meeting neither of the two 
was jiresent. l*ltf. alleged, but defts. E. cV M. 
denied, that it was then A there stated that those 
who were present acted on behalf of all the rest. 
4’he agreement/ was not signed by tather 10. or M. 
At the meeting of Oct., M. was present but not 10. 
Botli E. A M. by their answers denied that pltf. 
(wer paid to deit. any sum of money with the 
])rivity of them or either of them Held : upon 
the evidence theie was nothing to show that E, 
was bound, A he must be decr(*ed to ledeem pltf. 
or be foreclosed, M. liaA'ing been ])r€^sent at the 
meetmg of Oct ., was bound by the contract for sale. 

Any person who is present upon the occasion of 
a transaction wJiere money is paid in liis presence, 
on the faith of a rejiresentat ion made with his 
privity, is bound to fulfil the purjtose for which 
that representation Avas made. — |) a\ iks r. Daates 
( 1806), 3 L. T. 233 ; 6 .Jur. N. S. 1.320. 

220. .i- Davey r. Uaines (1892), 9 T. L. R. 

29, C. A. 

— .j — Sc<\ (/tiirrally, ]<]stoi>pel, Vol. XXJ., 
jtj). 2S7-402,No8. 1019-1(1]8; Misuki’Hesentation, 
APTiaud, Vol. XXX pp. 55, 50, Nos. 494-510. 

221. Mutual contract between Joint tenants — 
Where prior conditional contract by one to sell 
whole property.) — It is no ob.Tcction to a mutual 
contract 1x4 ween A. A 13., for the one to buy or sell 
from or to the other of them Ins interest in certain 
property, that at tlie time of that contract there 
existed a conditional agreement by one of them 
with a third part> to sell the whole property to 
him . 

Where, therefore, A. A 13., who were interested 
in equal moieties in certain land, mutually con- 
t racted to buy from or sell to the other of them his 
interest, A at the tune of that contract A. had 
conditionally agreed to sell the whole of the 
])roperty to P\ for a larger sum than the originally 
estimated value of half the property: — Held: 
A. A B. were not partners in the in crea.sed amount 
to be jiaid for the whole property, A A . Avas entitled, 
on a bill duly tiled, to a decree for the specific 
pi-rfomiance of his mutual contract with 13. — 
tAuTAvitKiii'i’ V, Insole (1867), 16 L. T. 445. 

222. Agreement for compromise of suit — Some 
parties not consenting.] — By his Avill made in Oct. 


1861, F. gave the bulk of his property to the six 
children of his two sisters of the whole blood. By 
a subsequent will, made in Jan. 1862, he gave the 
bulk of his property to his half sister E. 

J’he will of Jan. 1862, was propounded by the 
husband of Ph A the proof of it was opposed by 
two of the children of F.’s sisters of the whole 
blood. Two suits were then instituted in the Ct. 
of Probate by the husband of E. to establish the 
will of 18()2. These suits were consolidated A a 
trial took place, in the course of Avhich a com- 
promise was come to, the effect of which was that 
there should be a verdict for pltf. in that suit, he 
agreeing to charge the property passing under the 
Avill with six several sums of £500 in favour of the 
six children of P^.’a tAvo sisters of the whole blood. 
The terms of the compromise were indorsed on the 
brief of counsel for one of the tAvo children, A Avere 
signed by him A by pltf.’s counsel, A verbally 
assented to by all the six children, two of whom 
alone were parties t/O the suit. 

Certain of the six children Avho Avere not parties 
to the suit, afterwards entered caveats against 
the probate, A suits AA^ere in.stituted against them 
by PI. A lier husband to establish the will, wliich in 
the result they succeeded in doing. 

On a bill by one of tlie six children, who Avas a 
paity to the compromised suit, for specific per- 
formance of the compromise : — Held : the agree- 
ment for a comiuomise was to be binding only in 
the event of the six children consenting to be bound 
b> it ; buf as ci'rfain of the children liad rejiudiated 
it, A E. A her husband had been put- to the expense 
of establishing the Avill, to avoid wJuch expense 
they liad agreed to th(‘ compromise, tlie agreement 
was null A void.— P t.emley v. Hokiiell (1869), 
20 L. T. 473. 

223. Negotiations for compulsory purchase of 
land— Notice to apply for appointment of surveyor.] 

— A notice by defts., a railway co., to treat for 
a part of pltf.’s manufactory, AA'as met by a 
counter-notice by pitfs., recpuring them to take 
the AA'hole. Fefts. tlien gave pitfs. notice of their 
intention to ajiiily to the Board of 3Vade for the 
aiipoint inent of a surveyor to determine the value 
of tlie iiremises comprised in the notice to treat, A 
of tlie further lands A hereditaments which pitfs. 
could lawfully require A had required defts. to 
purchase A take, l^ltfs. then tiled their bill, 
praying for a declainiion that defts. could not take 
a part of the manufactory without taking the 
whole ; whereupon defts. gaA^o notice of their 
intention to AA^ithdraAv from their notice to treat, 
offering to pay pltf.’s costs of suit up to that date ; 
but pitfs, declineil the offer A insisted on an 
ansAviT A\ liich was filed. The bill Avas then 
amemled, A, as amended, pi-ajed for a declaration 
that defts. Avere hound to take tlx* whole manu- 
factory : — Nc/d : di'fls.’ notice of tlx'ir intention 
to api)ly for the ajipomtment of a surveyor did not 
amount to a binding contract/ by them to take the 
property ; hence they Aveie at liberty to withdraw 
their notice to treat ; A specific iierformance as 
prayed by the amended bill refused. — CI rieuhok v. 


219 i. RepresenUxtton.] — Haydkn v. 
Smith ti. Angus (18S7), 1 B. C, K., 
pt, 2, 312.— CAN. 

219 ii, .] — A.-G. FOR Ontario 

V. Grrat Lakks Papku Go., Lti>. 
(1021), 04 D. L. R. 169 ; 60 D. L. R. 
78.— CAN. 

I. Conditional acceptance.] — O’Bkitsn 
V. Pkarson (1912), 20 W. L. R, 610 ; 
1 W. W. R. 112G ; 22 Mau. L. R. 176 ; 
4 D. L. R. 413.— CAN. 

g. .] WlLKA' c Truhiv; a 

KK Co. (1912), 22 U. W. R. 


626; 3 O. W. N. 997. 1491 ; 6 

U. L. R. 409. — CAN. 

h. Sale to parttiershi — (Condition 
for mutual payments by jnirtncrs not 
fidfllkd.y—lt was a terui n an agroo- 
inent for tho sale of G.’s business, 
to B. & D. that B, should pay *10,000 
In cash & that J). should pay *10,000 
in tho manner therein set forth. B. 
did not pay bis *10,000. The docu- 
ment was loft with a solr. acting for 
both parties : — Held : spocihe por- 
fornianco could not bo obtained by G. 


ngaiust D., inasmuch as tho payments 
by 1), & B. were mutually conditional 
A the agicemcnt wus never concluded. 
- Dow 0 . Bokv a Graham (1914), 30 
VV. L. R. 218.— CAN. 

k. Deed of sale not complete or 

fuud — But genuuu’ tC* duly attested .] — 
LaULA ClIOOMiKl-AU NaC.INDAS V. 
Sawaeciiuni) Namkoas (1835), 6 

\V. R. P. C. 111.— IND. 

l. 'Time for payment dr delivery 
of possessian reserved.] — Specillo per- 
formance Avill not bo decreed of an 

l! u 2 
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Sect. I . — Contract not concluded : Suh-sect.2. Sect. 
2 ; Siib-secis. 1 2, A.] 

Cheshire Lines CoaoirrrEE (1874), L. R. 19 Eq. 
83 ; 44 L. J. Ch. 35 ; 31 L. T. 428 ; 39 J. P. 229 ; 
23 W. R. 08. 

AnnotaHo7i : — Retd. Ashton Valo Iron Co. r. Bristol Coi-on. 
(1901), 83 L. T. 091. ^ 


Notice to treat.] — ■ Sec (’ompulsohy 

Purchase OF Land, Vol. XI., pp. 174, 175, 226. 
Nos. 622-527, 1120-1128. 


224. Contract for purchase of bankrupt*s pro- 
perty — Scheme not accepted by creditors — Though 
approved by court.]— The trustee in a bkpey. 
entered into a written agreement with defts. 
whereby it was agreed that defts. should purchase 
the assets of the bkpt. for such a sum as would 
pay the expenses of the bkpey. & the preferential 
debts in full within fourteen days after the approval 
of the scheme by the ct. Ac a certain composition 
to the unsecured creditors, & that on the approval 
of th(‘ scheme by the ct. tlic bkpey. should be 
annulled. The creditors by a requisite majority 
passed a resolution agi-oeing to the scheme of 
anangoment as proposed, but adding a clause that 
a bond should be given by defts. for payment of 
the money. Tiie ct. afterwards approved the 
agreement signed by defts., Ac annulled tlie bkpey. : 
— Held : in an action by t he trustees against 
defts. for specific performance of theii* agieement, 
the creditors not having accepted the sclieme pro- 
posed in tlie form in which defts. had agreed to it, 
there had been no approval of the scheme by the 
ct. & the agreement could not be enforced against 
defts. — Lucas v. Martin (1888), 37 Ch. 1). 597 ; 
57 L. J. Ch. 261 ; 58 L. T, 862 ; 36 W. R. 627. 
C. A. 


Agreements for lease.1 — See liANDLOKD & 
Tenant, Vol. XXX., pp. 371-375, 404, 405, Nos. 
343-384, 676-683. 

Contracts by corporations.] — .SVc Corporations, 
Vol. XIII., pp. 377-398, Nos. 1070, J077, 1085- 
1215. 

Contracts for Insurance.] — See Insuranc e, Vol. 
XXIX., pp. 73-75, Nos. 320-342. 

Contracts for sale of land.] — See .Sait: of Land, 
Vol. XL., pp. 12-18, 53, 51, Nos. 1-54, 318, 349. 

Agreement contemplating execution of 

more formal document.] — See Contract, Vol. XII., 
pp. 83-89, Nos. 490-546 ; Landlord Tenant, 
Vol. XXX., pp. 372, 373, Nos. 362-371. 

Contracts for sale of shares in company.] — See 
Companies, Vol. X., pp. 1139, 1140, Nos. 8019- 
8052. 

Contracts for settlements.] — See Seit’lements, 
Vol. XL., pp, 472-477, Nos, 212, 214, 222-253. 


Sect. 2.— CONTRACT NOT SUFnOENTLY 
CERTAIN. 

Sub-sect. 1. — In General. 

225. General rule.] — Buxton v. Lister, No. 143, 
ante. 

226. •]— (1) Specific performance of agi’eo- 

ment refused under circumstances of inadequate 
consideration . 

(2) Undoubtedly every agreement, of wliich 
there shoidd be a specific performance, ouglit to 
be in writing, certain, A fair in all its jiarts 


Habdwicke, C.). — Underwood v. Hitchcox 
(1749), 1 Ves. Son. 279 ; 27 E. R. 1031. 

Annoiaitona : — As to (1) Refd. Day v. Newman (1788), 2 
Cox, Eq. Cas. 77 ; Bower r. Cooper (1843), 2 Hare, 408 ; 
Faleko r. Grav (]8,'»9), 5 Jur. N. S. 045. Aa to (2) Reid. 
Mason v. Armltafiro (1806), 13 Vos. 25. 

227. .] — Specific performance of marriage 

articles refused, on the ground of their being incon- 
sistent, uncertain, & unintelligible. — Franks v. 
Martin (1759), 1 Eden, 309 ; 28 E. R. 704. 

228. -.] — I lay it down as a general pro- 
position, to winch I know no limitation, that all 
agreements in order to be executed in this ct. 
must be certain & dofliit'd ; secondly, they must 
be equal & fair ; for tliis ct., unless they arc fair, 
will not execute thorn ; & thirdly, they must be 
proved in such a manner as the law requires (Lord 
Loughborough, G.). — Walpole (Lord) v. Orfobd 
(Lord) (1797), 3 Ves. 402 ; 30 E. R. 1076. 

Aniiotnliona — Consd. Re Oldham, Iladw'en v. Myles, [1925] 
1 Ch. 75. Refd. Den vssen r. Mr)8t('rl (1872), 8 Moo. P. C. C. 
N. S. 502 , Stone r. HoMkins, f19()5J l\ 194 ; In the Eatate 
<)/ Walker v. Ga.sklll. [1911 1 P. 192; Gray v. Per- 
petual TnisG'e Co.. | 192 H] A. C. 391 ; Mentd. Crosbio v. 
MucDoual (1 799), 4 Ve.s. 610; Burton v. Nowbory (1875), 

1 Ch, D. 231. 

229. .] — Paris C'hocolate f'o. v. Crystal 

Palace Co., No. 98. ante. 

230. .|---A corpn. passed a resolution for 

granting to pltf. a long lease of waste lands by the 
sea, “ opposite ” his property, to be stumped out 
by him &. a committee of the corpn., for the 
erection of a terrace. lie fell out with ih(! com- 
mittee about the boundaries, A in 1 860 took what 
land lie thought proper & erected the terrace, tk. 
he paid the nominal rent, 10s., to 1865. After 
many disputes, an action of ejectment was com- 
menced in 1869. On bill filed, the ct. restrained 
the action, <te at the Jiearing the Vice-Chancellor 
decreed specitic performance*, with liberty to the 
parti(‘s to apply in chambei’s as to the agreement : 
— Held : the ct. could not decree specific perform- 
ance without ascertaining the agreement. — CT iook 
V. Seaford Corpn. (1871), (i Ch. App. 551 ; 25 
L. T. 1 ; 35 J. T>. 801 ; 19 W. R. 938, L. C. 

Annotoliona • — Distd. Hoaro r. KiuKHluiry U. C., II912J 2 
Ch. 452, Refd. Huiilr. Wlnildedou L. B. (1878), 3 0. 1*. D. 
2(»H ; Melbourno Banking Corpn. i-. Brongham (1879), 48 
L. J. P. C. 12; Iloaro v. Lewisham Corpn. (1901), 85 
L. T. 281. 

231. — - .] — The cl. cannot lather by specific 

performance or the award of damages emforce 
a contract which it is unable to int/crpret 
(Mc’('ari)IE, j.). — County Hotel & Wine Co , 
Ltd. V. London North Western Ry. Co., 
[1918] 2 K. B. 251 ; 87 L. .T. K. B. 849; 119 
J>. T. 38; 31 T. L. R. 393; 17 L. G. R. 274; on 
appeal. |192]J 1 A. C. 85, fJ. L. 

■ .]— .S'ee, «/ao. Building (Contracts, Vol. 

VTI.. pi>. 400, 101, Nos. 265, 266, 267, 272. 

232. Circumstances affecting defence of uncer- 
tainty — Conduct of parties — Between agreement & 
action.] — In a suit tor specific performance of an 
agreement, vague in its language, a ct. of equity, 
having regard to the terms of such agreement, will 
consider the surrounding circumstances &, conduct 
of the parties in dealing with the property com- 
prised m it, in the interval between the making 
of the agr<‘<‘menl & the commencement of the suit 
for its enforcement. 

P. & CO. entered into an agroemeni/ in writing 
with O. & CO. for tlie transfer to them of the 
unexpired term of a lease held by B. & co. of land 


agreement for the sale & piu'chase of 
laud where the contract reserves the 
fixing of the time for delivery of 
jiOHHeHSIon for future arrangement & the 
parties do not thereafter make such 
arrangement. The time for dellveiT & 


payment Is a matorial part of such 
contract. — Dkvny v. KERU (1903), 

23 N. Z. L. R. 719.— N.Z. 

PART III. SECT. 2, SUB-SECT. 1. 

226 i. Gcmral rule .] — An agreeineiit 


leading to dlfflculty In Its ivorking out, 
but Intolllglblo, is not too uncjortaln 
for spoclflo performance. — Forbes v. 
Cl.\hton (1878), 4 V. L. R. (Eq.) 22.— 
AUS. 
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& houses at Shanghai, & to build or linish certain 
houses thereon ; to proceed with the building at 
once ; to consvdt O. & co.’s wishes in building the 
houses then in progress, in building other houses 
not then commenced. O. & co., on their part, 
agreed to take the term so to be transferred, & to 
pay a certain rent divided into three portions, 
the liability for each portion to begin from the 
time when the house to whicli that portion I'elated 
was finished by 1*. & co., Ac possession delivered 
over by them to O. Ac co. IBoth parties further 
agreed that a proper contract should be drawn for 
their mutual execution by a solr. named by them. 
No such contract, however, W'as executed. 
Posseasion w'as given, & the buildings altered by 
P. A: co. at O. co.’s instance : — Held : decreeing 
specific performance of such agreement, (1) the 
terms of the agreement expressed wdth sufficient 
cleai-ness the intentions of the parties to bind them, 
from the time it w'as made, to do the sevt'ral acts 
stipiilated for each to perform ; (2) tlio stipula- 
tion that a prop(*r contract should be made by a 
legal adviser was so isolated from the other 
stipulations in point of sequence that it might 
l)e performed either dir('ctly after the signing of 
the memorandum of agreement or when ]3ossession 
was given of the first liouse specified, or at any 
subsequent tune, either before or after the com- 
pletion of all or any of the houses to be erected ; 
(2) that part of tlie agreement whieli provided that 
the wislu's of (). & co. should be consulted in 
(‘reeling the buildings was not so vague or ind(‘- 
finite as to render the contract impossible to b(‘ 
(Uiffireed, liaving regard (a) to the surrounding 
circumstances, & (h) to the fact of a part per- 
formance by (). (Si CO. in resjiect of the buildings 
& alterations of the Jiouses. — OxroiU) v. Provand 
(ISnS), L. P. 2 P. ('. 125 ; 5 Moo. P. (’. C. N. S. 
150 ; Ifi E, H. 172, P. (\ 

- — ,1s to (3) Refd. Waiiiipr <X CJiUow v. Tliomuson 

(1912), 29 'I’ L. ]{. 161. ChrurnUn, Refd. Coutswoilh r. 

.Jdhiihon (18S.'»), Cal) El. .643, Hcnibrou r 'I’albot 

(1892), :i() Sol .Id 712 , I'aikin r. South Helton ('oal Co. 

(1907), 97 L, T. 98. 

233. Plaintiff Insisting on particular construction 
of obscure contract — Specific performance of 
different construction refused.] — Pltf. ollered to 
take a lease of fuimices from deft., conditionally 
upon his being able to make aJTangemt'nts with 
otlier persons as to ore. A loosely diawm memo- 
randum was shortly aftoiwards signed hy the 
parties, substituting eertain otlier rents for the 
rents mentioned in the lettei-, which in other 
respects was to form the basis of the agreement. 
Deft., understanding that the leasi* was to begin 
immediately, otVered pos.se.ssum to pltf. at once, 
but pltf. refused to take it, as he had not yet made 
arrangements for ores, A continued to treat the 
agreement as conditional on his making those 
arrangements, intimately the pai'tics din'ered 
as to the covenants to bo inserted in the lease, K 
pltf. commenced his action foi* .specific performance: 

■ — Held : although w here an agreement is clear 
the ct. must act upon its own view of the con- 
struction witliout regard to the view' entertained 
by the parties, yet where a party has tliroughout 


insisted on one constmetion of an obscure agree- 
ment, he cannot get specific performance on the 
footing of the opposite construction. — Mar8hai.Ii 
V. Berridgk (1881), 19 Oh. II. 233 ; 61 L. J. Ch. 
329 ; 45 L. T. 599 ; 46 J. P. 279 ; 30 W. R. 93, 
0. A. 

Anttoiafionn ■ — Refd. Rook I^ortJand Comont Co. v. Wilson 
(1882), .62 L. .1. Ch. 214; Wood v. Aylwurd (1887), 67 
L. T. 54 . lie. Lander Si Bagh y’s Contract, [1892] 3 Ch. 41 ; 
Oxfoid Coi'pu. r. Crow (1893), 69 L. T. 228 ; Edwards v. 
.lones (1921), 124 L. T. 740 ; Bernci-s r. Flcniiug, [192.6] 
1 Ch. 264, Mentd. Fumess v. Bond (1888), 4 T. L. R. 
457 ; Hiniiphery r. Conyhoare (1899), 80 L. T. 40 ; Curtis 
r. B. 11. R. T. Co. (19J2), 28 T. L. R. 353. 

234. Application of rule to contracts for settle- 
ments.) — /(C ('LARKE, OOOMBE CARTER, No. 935, 
post. 

Instruments void for uncertainty.) — See Deeds, 
Vol. XVII., pp. 3.5th 362, Nos. 1706-1730. 


.Sub-sect. 2. — TTncertainty as to Terms. 

A. In ikntcrul. 

235. General rule — Terms must be certain.] — 

PLAYFORD V. Pl.AYFOlM), No. 794, post. 

236. — .] — One of two tenants in common 

in fee of lands containing mines of coal & iron 
entered into a negotiation for a lease of minerals, 
& wrote a letter stating his willingness to grant a 
lease on llie terms of a paper referred to in the 
hdter. Thf*re were two payiers, each of which 
in som(‘ respects answ'ered the description in the 
letter. One of these purpoi’ted to bo terms for 
letting A, taking “ coals, etc. ” under the lands 
in (pu'stion, but contained no more definite descrip- 
tion of the minerals which w'ere the subject of it. 
In a suit by tlio proposed l(‘ssee for specific per- 
fortnance as to the moiety belonging to the tenant 
m common who had written tlie letter: — Held: 
even if, as pltf. contended, it W’as shown to be 
the above paper, its terms w'ere too indefinit/e to 
be capable of being enforced specifically. — 
Price r. Griffith (1851), 1 De G. M. A G. 80 ; 
21 1). .1. (h. 78 ; 18 L. T. O. S. 190 ; 15 .Jur. 1093 ; 
12 E. R. 482, L. .1,1. 

AutioidiiovH ■ — Expld. Naylor v. Goodal] (1877), 47 L. .T. Ch. 

53. Mentd. DawKon v. Newbome (1860), G .Tur. N. S. 

62.6 ; Bunow r. Scauiincll (1881). 19 Ch. 1). 17.6 : Lurnley 

r. Ravenneroft, 1189.6] 1 (j. B. C83 ; Ilcxlor v. I’carco, 

11900] 1 C^). .31). 

237. .] — Rill for the si>ecific perform- 

ance of an agreement made between patentees for 
the use of their respective patents, embodied in 
an order at fiisi jtrius, defts. atlmittmg that they 
were bound by the agreement, A that it ought 
to be specifically piu'foiTiied, but disputing its 
meaning, dismis,sed w ithout costs, on the ground 
that the agreement was framed in terms which 
w’ere incapable of any certam construction. — 
Tatiiam t’. Platt (1852), 9 Uaro, 660 ; 68 E. R. 
078. 

238. .] — O. S., a corn merchant, 

residing at B., A carrying on business in the towns 
& throughout the district traversed by a railway 
of defts., in 1846 entered into an agreement with 
them that lie would, m consideration of defts. 
granting to him, yearly A every year, during so 


PART III. SECT. 2. SUB-SECT. 2.— A. 

236 i. Oeneral rule — Terms must be 
certain ,] — The ct. will not ouforoo 
spoolflo perforinanoo of a contract 
where the terms of the contract are 
ambiguous Sc In part defective. — 
O’Brien v. Goodsell (1878), 1 

N. 8. W. S. C. R. N. S, (Eq.) 6. 
— AUS. 

236 11. .] — Spociflo per- 

formancse will not bo decreed whore the 
terms of the contract signed are 


uncertain, nor wlioro it is plain that 
there was a inisimdorstandiag. — 
McLathihuin V. WniTEsiDK (1859), 7 
Gr. 573.— CAN. 

235 iii. .]— A contract to be 

spcclfloally performed must be equal, 
fair & oertaln in its terms, & founded 
on good consideration. — Earley v. 
McGill (1864), 11 Gr. 75.— CAN. 

235 iv. .] — Strathclair r. 

Canauian Nortiibun I{v. Co. (1911), 
21 Man. L. R. 555.— CAN, 


235 V. .] — Equity will not 

decree a specific execution upon a 
contract, the terms of which ore tin- 
c^rtalu as to its extent. — Harnett v. 
Yielding (1805), 2 Sch. Sc Lef. 549. — 
IR. 

235 vi. -.] — Tottenham v. 

Townsend (1850), 5 I Ch. 11. 225.— IR. 

235 vii. .] — Jaqadis Chan- 

dra Deo DnAB\L v . Satruoiian Deo 
Dharal (1900), I. L. R, 33 Calc. 1065. 
— IR. 
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Specific Performance. 


Sect. 2. — Contract not sufficiently certain : Sub-sect. 

2, A. B. ; sub-sect. 3, A,] 

long a time as he should carry on business at B., 
a free pass over their line between the towns of B. 
& C., liave, for so long a time as the scale of charges 
of clefts. & of a certain canal co. should bear the 
same proportion to each other as they then bore, 
all liis goods carried by clefts, in preference to the 
said canal co. That ari-angement continued down 
to 1849, when pltf., at the request of defts., to 
prevent the annoyance to t hem of constant applica- 
tions for free passes, consented to pay £5 as a 
nominal consideration for such free passes. This 
arrangement continued down to 1857, when, after 
a long correspondence on the subject, arising out 
of pltfs.’s application foi* a renewal of the pass, the 
defts. refused to renew it. The alleged agreement 
of 1845 was not executed by or on behalf of defts. 
A bill was tiled by pltf. for the specific perfomiance 
of the agreement, A, on demurrer for w.ant of 
equity, the ct. held tliat the agreement, being 
unilateral in its nature, A uncertain in its terms, 
could not be specifically enforced, & therefore the 
demurrer must he allowed.- Stiujoio r. Midland 
By. Co. (1858), 4 .lur. N. S. 27.8 ; (5 \V. H,. 2.88. 

239. — .j — In order to sustain the case 

made by the bill [for sjiecific performance J it is 
neces.sary that the agreements relied upon should 
be both precise A accurate m their terms (Sti^aut, 
V.-C.). — European A AAfEuicAN Subm.apint? Tele- 
OKAPii Co., Ltd. r. Elliot (1805), 12 J^. T, 410, 

240. .J— Where an agreement is in its 

terms so uncertain as to raise a doubt as to its true 
effect, wliether to be considered as a purchase of 
pi'emises or a lease, a demurrer will lie to a bill for 
a specific performance of it.— Dolling v. Evans 
(1807), 80 L. ,T. Ch. 174 ; 15 L. T. (501 ; 15 W. B. 
304 ; 31 ,1. r. Jo. 875, 

241. . j — Where the terms of an agree- 

ment are doubtful & obsciu-e, & the ct. cannot see 
what the parties intended to pass under it, an 
order for specific performance will not be made. — 
DAGGE'rr V. Hillier (1885), 1 T. L. IL 449. 

242. General terms certain — Uncertainty as to 
subsidiary terms.] — South Wales By. Co. v. 
Wytheb, No, 40, ante. 

243. .] — If an agreement about a sub- 
ject math^r ivliich is c<‘rtain, is in intelligible 
language, A the stipulations contained in the 
agreement are perfectly cerfain, this ct. will give 
effect to the agn*emcnt, although certain rights 
consequent upon those stipulations may have to 
be determined, which the ct. eitlier cannot or is 
not asked to decide. — Bewley v. Hancock (1850), 
0 De (L M. & C. 391 ; 20 T. O. S. 204 ; 2 Jur. 
N. S. 289 ; 48 E. B. 1285, L. C. 

244. Contradictory evidence of terms.] — Bill for 
specific performance of an agreement dismissed : 
the agreement appearing from lett^ers produced to 
have been different from that set up by the bill & 
proved by one witness. — Legh v. IIaverfipjld 
(1800), 5 Ves. 452 ; 31 E. B. 678. 

245. .]— .Specific performance of a parol 

agreement for the sale of an estate, proved by one 
witness, confirmed by part performance, by taking 
po8ses.sion, A. acts of ownership, refused ; there 
being some inconsistiincies in the testimony of the 
witness, which, wdth other circumstances, placed 


the terms of the contract in doubt. — Reynolds v. 
Wabing (1831), You. 346 ; 159 E. R. 1026. 

246. .] — If the writing which purports to 

be the agreement of the parties is so expressed as 
to give the purchaser more than the actual agree- 
ment between the parties would entitle him to, it 
is perfectly clear that the vendor may show what 
the real agreement was, by way of defence to a 
bill by the purchaser seeking the specific perform- 
ance of the subject of the inaccurately expressed 
writing. It must bo admitted that deft, who sets 
up such a defence undertakes a task of difficulty, 
but that difficulty is diminished where the meaning 
of the writing is itself in any respect doubtful, & 
it is still further diminished where, as in this case, 
a conveyance has been executed, for the purpose 
of completing the agreement, & that conveyance 
not only accords with the construction of the agree- 
ment for which f he vendor contends but has been 
accepted by the purchaser (Wigram, V.-C.). — 
Humi'Hhtes V. lIoRNE (1844), 3 Hare, 276 ; 67 
E. B. 886. 

B. Particular Terms. 

247 . Agreement for grant of “ child’s part ” — 
Contract In consideration of marriage.]— Silves- 
ter’s Case (1619), Poph. 148 ; 79 E. R. 1248. 

248 . Uncertainty as to time from which rent 
payable.] — (1) Inadequacy of value is not an objec- 
tion to decreeing specific performance, unless the 
inadequacy is so great as to prove fraud, or that 
the parties could not have intended to execute the 
contract. 

(2) Objection w^as raised to the specific perform- 
ance of tins alleged contract, which was founded 
upon the uncertainty introduced by the memo- 
randum of Nov. 15, which provided for the pay- 
ment of the rent “ henceforward,” although the 
proposal of Nov*. 11 accepted without qualification 
on Nov. 15 provided that no rent should be paid 
during the life of pltf. (Lord Cottenham, C.). — 
Callaghan v. Callaghan (1841), 8 Cl. 6c Fin. 
374 ; 8 E. B. 145. 

249 . Stipulation respecting disposal of purchase- 
money — “Large portion” to be left in business 
sold.] — (1) The terms “ goodwill, ete.,” in a contract 
for the sale of a foundry, are not so uncertain as 
alone to piiwimt a tleci-ee for specific fierformance 
of it ; for th(* words et rietera point to tilings neces- 
sarily connected with A belonging to the goodwill, 
& to be defined in the conveyance. 

(2) Specific performance of an agreement to 
purchase one-third of a foundiy refused, on the 
ground of uncertainty ; the contract not specifying 
what portion of the imiThase-moni^y was to be left 
in the business, but only a “ largo portion,” & not 
stating when it was to be paid, or how to be secured, 
& what interest wtis to be allowed in the mean- 
while, — t’oopER V. Hood (1858), 26 Beav. 293 ; 
28 L. .T. Ch. 212 ; 82 L. T. O. S. 171 ; 4 Jur. N. H. 
1266 ; 7 W. B. 83 ; 53 E. R. 911. 

250 . Agreement regulating rights to future 
patents — Uncertainty as to duration.] — Specific 
performance of an agreement between four persons, 
regulating the right to all their future patented 
inventions, refused, on the following grounds : 

( 1 ) it was too vague 6c uncertain as to its duration ; 

(2) it involved a contract for personal services of 


PART III. SECT, 2, SUB-SECT, 2.~B. 

m. Coveruint io build house under 
certain value within specified time .] — 
Robekthon i\ Patterson (ISSf}), HI 
O. R. 267.- CAN. 

n. Agreement conditional on reorgan- 
IRoiuni of company J— IlKevDAOK v. 


Howard, Swina'ard & Niagara River 
Hydrauuo Co. (188.0), 13 A. R. 337. — 

CAN. 

o. Agreement to give unspecified 
collateral security for loan .] — Fostor v. 
Russell (1886), 12 O. K. 136.— CAN. 

p. Uneertainty as io terms of payment. ] 


— Clement v. McFarland (1912), 23 
O. W. R. 613 ; 4 O. W. N. 448 8 

1). L. R. 226.— CAN. 

q. Promise by land broker to 
resell for purchaser at profit or re- 
purchase.] — Fletcher v. Holden 
(1914), 27 W. b. R, 890 ; 6 W -W. R, 
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an uncertain duration ; (3) the want of mutuality- 
in regard to one of the stipulations. — Fiktii i'. 
IllDLEY (1804), 33 Boav. 516 ; 55 E. K. 408 ; affd., 
4 Now Help. 415. 

251. Agreement for purchase of lease— Length 
of term not mentioned.] — ^An agreement for the 
purchase of a lease, which does not mention the 
length of the term granted by the lease, is void 
for uncertainty, <& cannot bo enforced. — Southern 
V. IIAURIMAN (1866), 14 W. R. 487, L. O. 

252. Covenant In tenancy agreement — ** With 
the option of renewal.”]— Pi’oiuises were let by 
agreement in writing not under seal, for a term of 
t fnee years commencing from a certain date at a 
clear yearly rental of 1‘HO & £8 yearly for the use 
of water, payable on the usual ([uarler daj’-s, “ with 
t-he option of renewal ” : — Held : the words “ with 
the option of renewal ” wore sulliciently definite 
to enable the ct., at the instance of the tenant, to 
can y them out by a decree for specific performance 
for a renewed agreement for the same period, on 
the same t(‘rms, (ixcept as to renewal, as tliose 
contained in the agreement. — Lewis v. Stephen- 
son (1898), 67 1.. J. Q. B. 296 ; 78 L. T. 105. 

Uncertainty in terms of building contract — 
Specification to be agreed.] — See Building Con- 
TiiACTS, ^V)1. \'IT., p. 400, Nos. 2($7, 209. 

Terms of agreement for lease.) —See Landlord 
iSi 9'enant, VoL XXX., pp. 410, 417-419, Nos. 
725, 787-81.3. 

Terms ol agreement for separation.] — See llus- 
R\ND A M ike, ^"ol. NXV’^II., p. 242, No. 2132. 

Terms of family arrangements.) —See Fajvhly 
Arrangements, Vol. XXIV., p. 954, Nos. 83. 81. 

Terms of contract for sale of land.)- See Mines, 
\'o}. XXXI W, j». 062, Nos. 005, 000 ; Sale of 
Land, Vo!. X 1.., pp. 1(5, 310, Nos. 38.2048-2051. 


St^b-sect. 3.- -Uncertainty as to Subject- 

MA'rrEH. 

A. In (rcneral. 

253. Subject-matter must be certain. i — A bill 

will not lie fo compel the performance of an agree- 
in(*nt to build an house ; but it will to compel a 
conveyance of land, because there is a thing certain 
to bo conveyed.— Errington v. Aynsly (1788), 2 
Ihck. 092 ; 2 Bro. C. C. 341 ; 21 E. R. 440. 
^huwtatioa ; — Consd. Flint v. Brandon (1803), 8 Voh. 1.5y. 

254. Proved as described.] — Qu. : to obtain 

a specific performance of a contract the subject 
must bo proved as described. 

In order to decree a specific performance of the 
fimi agreement, the subject must be proved, as it is 
described (Lord Eldon, (\). — Daniehs v. Davison 
(1809), 16 Yes. 249 ; 33 E. R. 978, L. C. ; siibsc- 
queyit proceedings (1811), 17 \'es. 433, L. 0. 

AnnoUiiioiiH : — Retd. HoIhu’h i\ UDWt ll (IS.IO), 8 Do O. M. & 
G. til'l : JarnoH r. Ijickllold (18(>l)), Ij. IJ. d io<i. .'‘il ; Cairoll 
V. KoayH, Koays v. Carroll (187.1), 22 W. H. 213 , CahalltTo 
T. Henty (1871), 9 Cli. Api). 417 : EIHh r. Wright (18117), 
76 L. T. 5*22 ; Latwls c. Stophonson (1898), 67 L. J. Q. B. 
296, Mentd. Bozon V. Williams (1829), .1 Y. & J. l.'iO; 
Miles Langley (1831), 2 Hnss. & M. 626 ; Biunton v. 
Neale (1841), 9 Jur, 338 : Penoy v. Watts (1830), 2 De 
O. & 8ni, 501 : Bailey r. lUohardson (1852), 9 Haiv, 734 ; 
Barnhart r. Greonshields (1853), 9 Moo. I*. C, 0 18; 
Knight V. Bowyer (18.58), 2 De U. & .1. 421 ; Welchman 
r. C’ovontiy Union Bank (I860), 8 W, B. 729 ; Boevor v. 
Luck, Beevor r. Lawson (1867), Tj. B. 4 Eq. 537 ; Hughes 
r. Seanor (1870), 18 VV. II, 1122; Cavauder r. Bulteol 
(1873), 9 Ch. App. 70 : Phillips v. Miller (1875), L. K. 10 
C. P. 4 20; Hunt p. Luek, [1901] I Ch. 4.5, Green r. 
llholnberg (1911), 104 L. T, 149 ; Heeves v. Pope, [1914] 
2 K. B. 284 ; Ashburton r. Nootou, [1915] 1 Cli. 274. 


266. Reasonable description necessary.] — 

In order to form a contract by letter, of which the 
ct. will decree a specific performance, nothing more 
is necessary than that the amount & nature of the 
consideration to he paid on one side, & received on 
the other, should bo ascertained, together with a 
reasonable description of the subject matter of the 
contract . It is the clearly established doctrine 
that the ct. will cany into execution an agreement 
so constilAiU^d. It is not necessary to be satisfied 
that the parties actually meant the same thing, 
provided a clear assent be given to a certain pro- 
position arising de facto out of the terms of the 
correspondence. — Kennedy Lee (1817), 3 Mer, 
411 ; 36 E. 11. 170, L. U. 

.-—Consd. Thomas r. Blaokraan (1811), 1 Coll. 
301 : Cayley v. Walpole (1870), 39 L. J. Ch. 009 ; Preston 
0884). 27 Hi. 1)..497. Reid. Thornbnry v. Bcvlll 
(1842), 1 & C. Ch. (las. 554 ; Cbiimook v. Ely (1865), 

4 Do G. J. & Hin. 638. Baumann v. James (1867), 16 
L. T. 165; Bossitei r. Miller (1878), 3 App. Cas. 1124; 
Hawkesworth r. ChalTev (I8S6), 54 L. T. 72; Chilling- 
worth V. Ksebo (1923), 129 L. T. 808. Mentd. Churtou 
V. Douglas (1859), John. 174; Lc-wls r. Brass (1877), 37 
L. T. 738 ; Reynolds r. Hnlloek (1878), 47 L. J. Ch. 773 ; 
Glnehl V. Cooper (1880), 1 1 Ch. D 596 ; Pearson r. Pearson 
(1884), 27 Ch. D. 14 5. 

256. — ^ Small inaccuracies immaterial.] — 

TjORD Thurlow used to say that the jurisdiction 
of a ct. of e(]uity to compel a specific performance 
must have been founded upon the notion of its 
being against conscience to take advantage of small 
circumstances of variation in tlio description of the 
thing contracted for (Lord Eldon, 0.). — Stewart 
p. Allthton (1815), 1 Mer. 26 ; 35 E. R. 587, 1.. C. 

Anin>t<i1iom — Consd. Denny r. Hancock (1870), 18 W. R. 
.»66, Reid. 'I'l'owcr t'. Newoome (18l3„ 3 Mer. 704, 
Scotl r. Hanson (1826), 1 Sim. 13 ; Taylor r. Martindalo 
(1842), 1 V. & C. Ch. Cas, 658, Brooke i’. Rouutbwalto 
(1816), 5 Hun-, 298; Jbico r. Macanlav (1852), 2 Do 
G. M. 6c G. 339; Lcyland ?' Illingworth (I8(i0), 2 De 
G F. N I. 218. Mentd. Flight r Bootlr (1834), 1 Bing. 
N. C 370 : Gibson v. D’Este (1813). 2 Y. A: C. C’h. ('as. 
■)12 , AV Davis A: Cavey (1888), 40 Ch. D. 601. 

257. .]• — A bill of sale assigned (inter alia) 

all the; book debts due A owing or which might 
during the continuance of the security become due 
A owing to the riitgor. : — Held : the assignment of 
future book debts, tliough not limiteci to book 
debts in any particular business. W'as suflicienUy 
defined A passed the equitable mt.erest in book 
debts incurred after the assignment, whether in 
file bu.siiR'ss eanied on by the migor. at the time 
of (he nssignment or in any otlier business. 

No doubt an as.signmont may b(* so indefinite A 
mieertain in its terms that the cts. will not give 
effect to it because of the impossibility of ascer- 
taining to wliat it is apidicable. But that is cer- 
tainly not tlie case witli such an assignment as 
that which we au- now considering (Lord ITers- 
CUELL). — Tailby V. Ofeu'Iaj. Hecf.iver (1888), 
13 App. (^as. 523 ; 58 L. J. Q. B. 75 ; 60 L. T. 
162 ; 37 W. H. 513 ; 4 T. L. K. 726, II. L. ; revsg. 
8. V. sub noni. Official Receivicr v. Taii.3Y 
(1886), 18 Q. B. D. 25, C. A. 

Anmftations; -Consd. He IVait, (1927] 1 Ch. 600. Refd. Re 
Clarke, Cot)mt)e v. Carter (1887), 36 Ch. D. 348 ; Re. 
Turcau (1888), 40 Ch. 1). 5 : Western Wagon & Property 
Co. r, Wfjbl, [1892] 1 Ch. 271 ; Re. Ellenborongh, Towry 
littw c. Bmnc, [1903] 1 Ch. 697 ; Re Reis, Exp. Clough, 
[1904] 2 K. B. 769 ; Imperial I’aper Mills of Oancula v. 
(JuelH'C Bank (1913), 83 L. J. P. C. 67 ; British Union & 
National Insce. v. Rawson, [1916] 2 Ch. 476 ; Performing 
RJglit r. London Theatre of Varlotios, [1924] A. 0. 1 ; 
ICnratdl p. Timber Dpcratoi-s & Contractors, [19271 1 K. B. 
298. Mentd. Re Pyle Works (1890), 44 Ch. D. 534 ; 
Re. Kolcey, Tyson a. Kelcey, [1899] 2 Oh. 530 : Nelson v. 
Faber, 11903] 2 K. B. 367 ; He. Yorkshire Woolcombers 
Assoon., Houldsworth v. Yorkshli-o Woolcombers Asaocn., 
[1903] 2 Ch. 284 ; Rc Dallas, [1904] 2 Ch. 385 ; Rc Fltr- 


093 ; 17 1). L. B. 401 ; 19 B. C. 11. 
567.— CAN. 

r. Agreement to return agreement.] 
agreomont that a party there- 


to “ ttgroes to give back an agree- 
ment oil the farm for the said amount 
of $700,” is so uncertain that the ct. 
in the total absonc© of anything to 


explain It. cannot order speclflc per- 
formance. — C ampbbix V. Baro. [1917] 
1 W. W. R. 283 ; 27 Man. L. R. 191,— 
CAN, 
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Specific Performance. 


Sect. 2 . — Contract not mfficiently certain : Sub-sect. 
S, A. & B, ; sub-sects. 4, 5, 6 cS? 7.] 

Kcrald, Surman v. Fltzffomld, [1004] 1 Ch. 673 ; Ward* 
L^k r. Lonjf, [lOO*"] 2 Ch. 550 : Glcffl? v. Bromloy, [1912] 
/ie Cope. Marshailr. cfopo (1914), 110 L. t' 
905 ; Ke Lind, Industrials Finance Syndicate v. Lind. 
[191.6] 2 Oh. 345 ; National Provincial Bank of England 
V. United Electric Theatres, [191(5] 1 Ch. 132 ; Horwood 
V. Millar’s Timber & Trading Co., [1917] 1 K. B. 305 • 
London County & Westminster Bank v. Tompkins (1918).’ 

Smith, Franklin v. Smith, [1928] 

Indentiflcation of subject-matter.]— D eeds, 
Vol. XVII., pp. 287, 321, 325, Nos. 985, 1342, 1346. 
1357. * 


B. Partictdar Instances. 

258 . Agreement “ to buUd house on glebe land ** 
—Covenant for benefit of church.]— Allen r. 
Habding (1708), 2 Eq. Cas. Abr. 17 ; 22 E. K. 
14, L. C. 

Annotation : — Consd. Mosely c. Vii'gin (1790), 3 V( s, 1S4. 

259 . Agreement for sale of land— Partly freehold 

& partly l<»s, behold — Boundary not distinctly de- 
fined ] A party having agreed to purchase 

jjx-emises stated to be partly freehold & p.artly 
leaseliold cannot, in the absence of fraud, conceal- 
ment or misrepresentation on the part of the 
vendor, resist a .specific performance of his contract 
merely on tlie ground that the exact position of 
the boundary line between the freehold A leasehold 
portions cannot be ascertained, this would be 
so, even as.suming for the purpose of argument 
that a vcndoi' who contracts to sell property partly 
freehold partly leasehold is, in the absence of 
specific stipulations, to be considered as bound to 
show what pait is freehold & what leasehold. 

(2) Abandonment of a contract may he waived 
by the subsequent conduct of the parties. — Monuo 
V. Taylor (1852), 3 Mac. & G. 713 ; 21 L. J. Cli. 
525 ; 10 L. T. O. S. 97 ; 42 E. R. 434, L. (]. 

Annotation; — (iencraltu, Refd. Abbott v. Cultou (1853), 22 
L. J. Cb. 930. 

260. “ All his estate & Interest.”] — An 

agreement by a vendor to sell “ all his estate & 
interest ” in certain premises is jirimd facie good ; 
& does not necessarily mean an agreement to sell 
an estate in fee simpic, hut may mean an eijuity 
of redemption only.— riiiDDLio r. Wood (1804), 4 
New Itep, 320, 

261 . ” So much as may be necessary.”] — 

An agreement to give so much of a thing as may 
be necessary for a specified purpose confers a right 
of a nature known to the law, A is not open to the 
objection of uncertainty.-- Kusibt.e i\ ITeygate 
(1870), 18 W. R. 749. 

Anvntatinti .•—Jllenid. BoKon v. Bolton (1879), 11 Ch. 1 ). 
9G8. 


262. Doubt as to vendor’s title.] — B ristow 

V. Wood, No. 1585, post. 

— — .] — See Sale of Land, Vol. XL., p. 

109, No, 868. 

263 . Agreement for lease of glebe — ” Except 
thirty-seven acres thereof.”] — An incumbent agreed 
to grant, at a future period, a lease of his glebe, 
containing about four hundred & tliirty -seven 
acres, “ except thirty-seven acres thereof,” which 
were not specified : — Held : the contract was not 
void for uncertainty. — .T enkins v. Green (No. 1) 
(1858), 27 Beav. 437 ; 28 L. .1. Ch. 817 ; 5 .Jur. 
N. S. .304 ; 54 E. II. 172 ; affd. sub norn. Green 
V. .Tenkins (1860), 1 De G. F. & J. 454, L. C. & 

.TJ. 

Annotation Mentd. Savill v. Bcthell, [1902] 2 Ch. 523. 

Agreement for sale of colliery plant & stock — 
” The property .”] — See Contract, Vol. XII., p. 
150, No. 1033. 

Covenant to settle interest under will — Undefined 
spes successlonls .] — See Settlements, Vol. XL,, 
pp. 474. 476, 616, Nos. 225, 230, 013. 

Description in agreement for lease.] — Sec Land- 
lord A Tenant, Vol. XXX., pp. 371, 377, Nos. 
34.3,411,412. 


Sl’b-sect. 4. — Uncertainty as to Prk'e, 

264. Sum agreed indefinite — Increase on specific 
sum to be realised at auction.]— A. agreed to sell 
an estate to B. for £3,000, “ A the fuither sum of 
20 per cent, on any sum the property might 
realise above that sum at the sale by auction 
advertised to take place ” the next day. B. with- 
drew the estate from the sale: — Held: the con- 
tract was suflleiently certain, A might be enforced. 
— Langstafki'. Nicholson (1858), 25 Beav. 160 : 
53 E. K. 507. 

265. Payment In shares — Value of shares 

unascertalnable.] — Held : specific performance 
could not he deci-eed of a contract between pltf. A 
deft, by which the latter agreed to tran.sfer to the 
former a farm in the Transvaal on which deposits 
of tm ore liad been found in considerat ion of 3,700 
shares of £5 each in a syndicate to he formed for 
the “ juirpose of develojiing ” the same as a mining 
property, the 3,700 shares to reja-osent applt.’s 
holding in a syndicate of 12,000 shares. 

Tlie piico to bo paid by pltf. was wholly uncer- 
tain. It was to consi.st of shares in a syndicate 
wdiose puiTJose of development there was no 
evidence to define, either as to the nature A extent 
of the operations contemplated or as to what the 
parties meant by it, the value of the shares 
depending upon the adequacy of working capital 


PART III. SECT. 2, SUB-SECT. 3.— B. 

t. Agreement for sale of land — 
Next to railway station as soon as laid 
out ,] — It having been ascertained that 
a railway co. Intended to have a 
station on deft. ’s land, ho contracted 
to sell to pltf. a quarter of an acre 
next to the railway Htation ns soon as 
laid out. The co. having afterwards 
located the station ground, but not 
the position thereon of the intended 
station house : — Held ; pltf.’s parcel 
could not be ascertained untu the 
locality of the station house was 
determhied. & until then a bill to 
enforce epeciflo performance was pre- 
mature. — Cauuollij. Caskmore (1873), 
2(» Gr, IG.— CAN. 


a. .] — Stretton V . 

(1876), 24 Qr. 20.— CAN. 


Stretton 


b. - 
19 W’. 
CAN. 


— .] — Rookrs V. HEwrER(1912), 
L. R. 868 ; 1 W. \V. R. 481.— 


0 Covenant in hill of sale to 
assign after -acquired poods. ]— McAl- 


lister r . Forsyth (N, 

12 y, C. R. 1. -CAN. 

d. Agrecynent for sale 
— Bell v. Northwood 
Man. L. R. 514.— CAN. 


B.) (1884), 

of shares.] 
(1886), 3 


e. Grant of right of way in lease 
— Termini not sveci/led .] — Hannah v. 
Aitken (1912), 31 N. Z. L. R, 90.— 

N.Z, 


PART III. SECT. 2, SUB-SECT. 4. 

f. Sum agreed indefinite — Discount 
on unspecified sum.] — Deft, wrote 
nitf. that he would take 81,000 for 
lot A., half cash, halonco in 6 months, 
with 5 i)cr cent, interest : or, “ will 
allow 10 per cent, discount for cash." 
Pltf. telegraphed in answer “ Will take 
lot as per your letter, 8900 cash.” 
Pltf. now sued for specifle performance. 
Action & appeal dismissed. The 
letter was void from uncertainty as it 
cannot b© determined on what sum 
the discount was to be allowed. — 
Watson v. Jamteson (1910), 12 


W. L. R. 667.— CAN. 

On the basis of fifty 
cents a thousand stumpage net ."] — A 
contract for the sale of standing 
timber which states that t he prlc.e Is 
to bo ” on the basis of fifty cents a 
thousand stumpa^ not,” but makes 
no provision for tno method by which 
or the persons by whom such measure- 
ment Is to be made, Is not enforceable 
by specific performance.— McMillan 
V. Cameron (B. C.), [1917] 2 VV. W. R. 
946.— CAN. 

h. InstaJinents inconsistent with 
amount of consideration .] — Williams 
V. Newt’ON. [1923] 1 D. L. R. 423. — 

CAN. 

k. Method of ascertaining price pro- 
vided — Arbitration.]— A speclflo per- 
formance of an agreement to sell at a 
price to be settled by arbitrators 
named by the parties cannot bo 
decreed unless an award has been 
made. If the parties agree to pay the 
cost of a valuation, nut have not 
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which was neither ascertained nor ascertainable. — 
Douglas v. Baynes, [1908] A. C. 477 ; 78 L. .T. 
P. C. 13 ; 09 L. T, 699 ; 24 T. L. R. 890, P. C. 

266. Price which the public will be asked to 

pay.] — By an agreement made between applt. 
reaps., applt. was to have the right of purchasing 
certain lots of land to be selected by hhn , with the 
concurrence of resps., at prices to “ be decided by 
our officials aa soon as tlie surveys arc completed 
. . . our prices . . . will be at least no higher than 
tJic price which the public will be asked to pay.” 
Tlie lots were selected, & were offered to applt. at 
the prices which similar lots had fetched at a sale 
by auction. Applt. refused to accept the lofs at 
these prices, contending that “ the price which 
the public was asked to pay ” within the meaning 
of the agreement was tlie reserve price at which 
the lots were actually sold, <fc brought an action 
for specific perfomiance or in the alternative for 
damages : — Held : he was not entitled either to 
specific performance of the contract or to damages 
for a breach of it.— F ieewen v. Hays (1912), 100 
I.. T. 510, P. V, 

267. Method of ascertaining price provided — 
Settlement by third party.] — (1) Specific perform- 
ance of a contract by a competent party, & its 
nature & circumstances unobjectionable, as much, 
of course, as damages at law. 

(2) Under a bill for specific performance of a 
contiact, overreached by a commission of lunacy, 
pitf. not having traversed, the inquisition, an issue 
was directed, w'hether deft, was a lunatic at the 
execution ; if so, whether lie had lucid intervals; 
A Avhether the contract was executed during a 
lucid interval ; the difficulties in executing the 
contract, which was for the sale of an estate vested 
in the lunatic, viz. that tlu‘ price was to be fixed 
by persons to be nominated, not appearing strong 
enough to preclude the previous inquiry, with a 
view to perfonnance : iiltf. being willing to take 
the title. 

Upon the face of it nothing appears to juevent 
execution. There is nothing unreasonaiile. as 
between the iiarties, upon tlie face of it. It lixes 
no value upon the estate ; but it jirov ides a mode, 
in which the value is to be ascertained, that is 
perfectly fair & equal between them. It must be 
siqiposed that, if competent, they had taken the 
proper means of getting at tlie real value, by em- 
ploying persons of skill to value the advovvsons & 
the fanns ((jkant, M.R.). — Hall v. AN'arren 
( 1804), 9 ^ es. 006 ; 32 E. K. 738. 

Annotations : — Aa to (1) Befd. Milncs v. Oery (1807), 14 

Vos. 400 ; Affar v. Macklow (182:)), 1 L. J. U. S. Ch. 16. 

Generally, Mentd. Rc Walker (1904), 71 L. J. Ch. 86. 

268. .] — Two surveyors, who it had 

been aj^eed, should fix the price of an estate, stated 
in their valuation, the sum to be paid & the 
quantity of land, & that if it proved to be less, 
either £84 or £42 should be doeucted, according 
to the parts of the estate in which the deficiency 
occurred, but did not state the quantity contained 
in each part : — Held : the valuation w'as uncertain, 
Hi specific performance could not be enforced. 

Referees may take the opinion of a third person 
as evidence, but cannot previously agree to be 
bound by it. — TI opciiaet v. IIickman (1824), 2 
Sim. & St. 130 ; 3 L. J. O. S. Ch. 43 ; 67 E. R. 
296. 


Arbitrator.] — See Arbitration, Vol. IT., 

pp. 320, 386, 386, Nos. 69, 458-470 ; Compulsory 
Purchase of Land, Vol. XI., p. 229, Nos. 1161- 
1164. 

Under Lands Clauses Consolidation Acts.] — 

See Compulsory Purchase of Land, Vol. XI., pp. 
174, 220, Nos. 522 1127,1128. 

269. Sale of “ goodwill ’* of solicitor’s business — 
Without price named.] — An agreement to sell the 
“ goodwill ” of the business of a solr., without any 
stipulation as to the amount to be paid for it, or 
otherwise, cannot be enfoi'cod by specific perform- 
ance. — Austen v. Boyh (1868), 2 De G. & J. 626 ; 
27 L. Ch. 714 ; 31 U. T. O. S. 270 ; 4 .lur. N. S. 
719 ; 6 W. R. 729 ; 44 E. R. 1133, L. C. 

Annotations Refd. Clurk r. Loacb (180;i), 1 Do O. J. & Sm. 
409. Mentd. RoytioUls r. Bullock (1878), 47 L. J. Ch. 
773 ; Corbin v. Stowart (1911), 28 T. L. R. 99. 


Sub-sect. 6.— Uncertainty' as to Parties. 

Sufficiency of description— To satisfy Statute of 
Frauds, s. 4.] — Sec Contract, Vol. XI 1., pp. 143- 
148, 1.60, Nos. 908-1014, 1100. 


SuB-sEC^\ 0 . — Use of “ etc.” 

270. In agreement for lease — Mines, minerals, 
etc.”] — Parker i\ Taswell, No. 283, post. 

271. “ Gates, buildings, etc.”] — Parker ij. 

T.\swetx, No. 283, posf. 

272. In agreement for sale of foundry— “ Good- 
will, etc.”] - Cooper v. Hood, No. 249, utile. 


Sub-sect. 7. — Material Terms Omitted. 

273. Terms contained in suppressed letters — 
Referred to in letters forming contract.] — Qu. : 

whether letters referring to other letters which have 
been suppressed, but not containing in themselves 
certain terms of agreement, can be made the 
foundation of a s])ocific performance. — C ollet f. 
Butler (circa 1790). 3 Swan. 482 ; 36 E. R. 924. 

274. Agreement for mortgage — Omission of 
penalty, condition & Interest.] — A. on an account 
stated, owes B. £400. A. agrees to give bond for 
£100 & to secure the remaining £300 by mtge. 
A. ilelivers a deed of conveyance to C.,an attorney, 
who takes instructions to draw mtge. ; hut 
before tlie bond or mtge. executed A. dies. 
Though this agreement by parol be proved, yet on 
a bill brought against the heir of A. the ct. refused 
to carry them into execution. 

Upon what j>etialty, upon what condition, upon 
what interest, or at what time payable does not 
at all appear ; A: therefore it is impossible for the 
ct. to carrv so uncertain an agreement into execu- 
tion (Lord IlARDwruKE, C.).— Brizick v. Manneius 
( 1742), 9 Mod. Rep. 284 ; 88 E. R. 454, L. C. 
Annotation .—Reid. Norris r. Wilkinson (1806), 12 Vos. 192. 

275. Articles of partnership — Amount of capital 
omitted.] — Specific performance of a partnership 
contract for an absolute term of years, leaving 
undefined the amount of the capital, & the manner 
in which it is to he provided, the mode of carrying 
on the business being discretionary, cannot be 
enforced in a ct. of equity ; & the ct., being unable 


appointed valuators, tho ct. will inter 
fere so as to ascertain tho value, & 
will decree specific performance. — 
Daly v. Duooan (1839), 1 1. Eq. R. 

311.— IR. 

1. .] — The ot. cannot 

decree specific performance of a cove- 
nant to sell land at a price to bo fixed 


by valuators where there has been no 
valuation, uotwithstandinK that tho 
absence of a valuation is duo to tho 
fault of tlie party resisting specific 
performance. The fact that a mini- 
mum value is put upon the land by 
the covenant does not enable tho ct. 
to decree specific porforraanoe. — R ees 


& Wi Pere r. Johnson (1884), 3 
N. Z. L. R. 1 (S. C.).— N.2. 

PART III. SECT. 2. SUB-SECT. 7. 

m. General ruZc.l — Where a mate- 
rial ingredient in tne terms of a con- 
tract has been omitted, equity con- 
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Speciftc Performance. 


Hect. 2. — Contract not si^fficiently certain : Sub-sects, 
7, 8 & 9.] 

to enforce the entire contract, will not enforce it 
in part, as against' the representatives of a deceased 
partner, by refusing them a decree for the dissolu- 
tion of the partnership & the sale of the property, 
which had, under the contract, been specifically 
devoted to the partnership business. — i)owNS v. 
Collins (1848), (i Hare, 418 ; 12 L. T. (). H. 102 ; 
07 E. R. 1228. 

AnTwtations : — Consd. Lanoastor v. Allsup (1887), 57 L. T. 

.53. Bold. Johnston r. Moore (1858), 6 W. R. 4.90. 

276. Term omitted from written agreement — 
Necessity for clear proof,] — In a suit for the speciftc 
performance of a written agreement, deft, wdll not 
be allowed to set up as a bar to the suit that the 
written agreement does not contain all the terms 
of the real agreement, unless the proof of the 
omission by mistake of some term in the w ritten 
agreement be very clear.— Clay v. Rufford ( 1 850), 
10 Ij. J. Ch. 295 ; 14 .lur. 803 ; subsequent proceed- 
ings (1852), 5 De G. Sm. 768. 

277. Terms contained in parol agreement.] 

— It is not a valid ground of non-performance of 
a written agreement, that tlie other party has not 
performed a secret agreement of parol, alleged to 
be jiart of the written agreement, but wduch is 
not referred to in it. 

An agreement was made for the sale of the 
goodwill of a milliner’s business, A lease of tlie 
house & furniture, including the services of plrf., 
the vendor, as his agent, buyer A artiste, “ as 
agreed upon,” fm* which the xuirchnser was to pay 
£1,500, A £200 per aunutn to pltf. for eight years. 
Pltf. was milliner to the Queen, vt it w'as one of 
the terms of the agreement entered into verbally 
between the parties, that pltf. should endeavour 
to procure the transfer of the appoint merit to deft., 
A it was alleged by deft, that this was part of the 
services to be rendered by pltf., A for wdiich he was 
to be paid the £200 per annum. Pltf. w'as unable 
to lU'ocure the appointment for deft. A d(‘ft, 
refused to jiay the £200 : — Held : tins secret 
agreement, if prove<l, was not leferred to in the 
w^iitten agri'cment, w’as not incorjiorated wit h it, A 
therefore, the payment of the £200 per annum 
could not be resisted on the ground that the 
appointment hail not been obtained for d<*ft., 
esiiccially as, the rest of the agreement having 
been perfoianed on both sides, the ct. couhl not 
restore the parties to their original position. — 
VouiLT.ON States (1856), 25 L. .1. Ch. 875 ; 
27 L. T. O. S. 268 ; 2 J ur. N. S. 845. 

Aniujtaiion . — Held. NorMi v. J.ooaies, [1919] 1 Ch. 378, 

278. .] — Rltf,, who was a builder, 

agreed with deft., who w^as an ow'ner of some fi-ee- 
hold land, to erect thirty-one houses on the said 
land on t he terms of such agi’eenient, A also of a 
parol understanding communicated to pltf. on 
behalf of deft, iirior to the signing of t he principal 
agreement. The chief stipulation of the parol 
undei'st.anding was the advance of moneys in 
certain definite instalments by or through deft, 
to pltf. for the purposes of the buildings. E^ltf. 
afterw^ards took leases of the unfinished houses A 
executed two successive mtges. thereof to enable 
deft, to raise money on them as a security for the 
same purposes. Deft, failed to supply pltf, with 
the required funds as stipulated under the parol 
aprreement, which, however, had been successively 

Hiderinjf It aa only reatiiiff in treaty, 
will not cleoreo a specltlo execution. — 

OuMoxn (Lord) v. Axderso.v (1813), 

2 Ball & B. 363.— IR. 

n. Other terms contemplated — In- 
ference from iiiiproftdencc of contract,] 


depai'tod from -. -Held : in a bill praying specific 
performance of tlie parol understanding together 
with damages, or at all events damages that pltf. 
was entitled to neither but, deft, submitting to it, 
pltf. might have the ordinary redemption decree, — 
Thorpe v. Hosford (1872), 20 W. R. 922. 

279. Omission of consequential circumstances.] — 
(1) Long delay may prevent a party to an agree- 
ment from calling for specific performance of it. 

(2) It is no objection to the specific performance 
of an agreement iliat collateral circumstances 
necessarily flowing out of the agreement are not 
mentioned in it (JjORD St. IjEOnahds.). — Ridoway 
V. Wharton (1857), 6 II. 1.. Cas. 238 ; 27 I.. .1. (h. 
46 ; 29 L. T. O. S. 390 ; 4 Jur. N. H. 173 ; 5 W. R. 
804 ; 10 E. R. 1287, H. L. ; affg. (1854), 3 De G. M. 
A a. 677, L, (1. 

Atinotatiemfi : — O, nernlli/, Mentd. .lames v. Rico (1854), 5 
De a. M. & G. 401 ; Blfirg: r. .Strong (1857), 3 .Sm. A G. 
592 : Bnrk»‘r r. Allan (1859), 5 H, A N. 61 ; L(‘e v. Grimn 
(1861), 30 L. J. y. B. 252 ; Keys r. Astlcy (1863), 4 Do 
G. .T. A Sm. 34 . Ghlnnoek i\ Ely (1864), 13 VV. R. 170 ; 
Hutufray r. Eothorgill (1 806), L. I!. I Eq. 507 ; Baumann 
fi. .lames (1868), 3 Ch. App. 508 ; Brook V. Hook (1871), 
L. R. 6 Excli. 89 ; V'^alo of Neath Colliery Co. v. Furnestj 
(1876), 45 Ij. .T. Ch. 270 ; Jones v. Victoria Graving Dock 
Co. (1877), 2 g.B. Dr311 ; Robslter r Miller (1 878), 3 App. 
Cas 1121 ; Long r. AUllar (1879), 4 0. D. D. 450 ; Cav<' r. 
Haslings (1881), 7 Q. B. 1). 125; Shanllow Cutterell 
(1881), 20 Ch. D. 90 , Oliver t). Hunting (1890), 11 Ch. D. 
205 ; Durant v. Roberts A Keighley, Maxsted, [1900] I 
Q. B. 629 ; Thlrkell v. Camld, [1919] 2 K. B. 690 ; Wade 
r. L. A N. W. Ry. (1920), 90 L. J. K. B. 593 ; PYaiieo- 
British .Ship Store Co. r. Compagnie des Chargtiurs 
Fraucalse (1920), 42 T. L. R. 7.35. 

280. Material term left for future agreement — 
Effect of user.] — Pltf,, in 1855, submitted to the 
directors of a railway co. a project, for a private 
branch line, to be constructed at plff.’s cost, A 
for his accommodation ; to which the directors 
cxiiressed their asseuf. A- agreement generally, but 
the toiTn.s A details w^ere left for future arrange- 
ment. In tlio year 1856 pltf., at considerable 
cost, con.structed the branch, A the co. prohiliited 
the u.ser until a di'finito understanding should be 
come to ; setnble, at tins time the co. W'oro bound 
fjO assent to reasonable terms, A the ct., if po.ssible, 
would liavo decreed .specific piufoniiance. 

After some discus.sion, terms as to tolls A other 
matters were proiiosed by pltf., A the trallic was 
continued on tlie basis of jiltf.’s memorandum of 
terms, A payments made by i»ltf. for the carriage 
of good.s during tw'o A a lialf years, hut no agi-ee- 
ment was ever signed by two diriclors. The 
directors ultimafely insisted on terms originally 
suggested by tlicm bcfoie tlie u.ser commenced, A 
then objected to by pltf. ; A on pltf. declining to 
make an agreement at variance watli tlie terms on 
which the user had been enjoyed, tlie co. proceeded 
to ob.struct the traffic : — Held : on demurrer to 
bill for specific performance A. injunction, there 
W'as an indeflmte agreement in 1855 for a user on 
reasonable terms, the actual user had removed 
all difficulty about what tenns were reasonable, 
A pltf. was entitled to specific performance on the 
basis of the unsigned memorandum, on the terms 
of whicli the user had been permitted. — Laird v. 
Birkenhead Ry. Co. (1859), John. 600 ; 29 

L. J. Vh. 218 ; 1 Ij. T. 159 ; 6 .Jur. N. 8. 140 ; 
8 W. R. 58 ; 70 E. R. 519. 

Annotations : — Refd. Bovirke v. Alexandra Hotel Co. (1877), 
25 W. R. 393 ; Civil 8ervlco Musical Instrument Assoon. 
r. Whiteman (1899), 68 L. J. Ch. 484 ; Marriott v. Reid 
(1900), 82 L. T. 309 ; Hoaro v. Lewisham Corpn. (1901), 
85 L. T. 281 ; Mtohand v. Montreal City (192.3), 92 L, J. 
1*. C. 101. 


Speciflo performance of an agree- 
ment which is clearly worded cannot 
he resisted on the ground that other 
terms must have been In contempla- 
tion of the parties from the Improvi- 
dence of the express contract. Such 


performance decreed notwithstanding 
tlio act upon which the right depended, 
appeared under the circumatanoea to 
have boon done with different Intent. 
— SuhijrvAX V. Jacob (1828), 1 Mol, 
472.— IB. 
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Part III.-- Defences to Claim for Specifto Performance. 


281. Decision of third party — No decision 

given.] — The ct. refused to decree specific per- 
formance of an f^eement, where jin essential 
particular was left, in case the parties dilTered, to the 
absolute decision of two persons named in the 
agreement, or theii' nominee, & where no such 
decision had been given.-— TT llki’T v. (UiARiNO 
(^rossBkidgr Co. (18.59), 28 Beav. 419 ; 28 L. J. 
Ch. 863 ; 34 L. T. O. 8. 42 ; 5 Jur. N. S. 994 ; 7 
W. 11. 391 ; 63 E. R. 969. 

Annotations Havt v. Hart (1881), 18 C!h. D. 670. 

Retd. Baker v. Met, Ity. (1862), :U Boav. 501 ; Re Whlatler 

(1887), 85 Ch. J). 501. 

282. Agreement subject to “ approval of 

terms of contract.”] — Deft. oITered in a letter to 
sell an estate for a certain sum. The letter 
stated that the oiler WtTS “ subject of course 
to approval of the title A the terms of the con- 
tract.” Rltf. accepted the olTer, A the solrs. for 
the two parties agreed upon a draft contract. 
The vendor subsequently refused to proceed & 
an action was brought for speeific performance : — 
Held : the letters might have made a good con- 
tiact but for the statement that the oiler was 
subject to ap}>roval of the terms of the contract, 
which left a material term uncertain, the con- 
tract, therefore, was one which coidd not be 
enforced. — C h.attkbt.ry v . Nk'Holbs (1884), 1 
T. E. H. 14, C. A. 

Omission of term from agreement for lease.] — 

See Eanolohjj A; Tknant, Vol. XXX., pp. 119, 
120, Nos. 814-818. 

Admission of evidence to add terms to contract.] 

—See Deeds,Vo1. XVII., pp. 312-314, Nos. 1237- 
1263. 


Sub-sect. 8, — Effect of Part Perfouaevnce. 

283. General rule,] — Where terms for letting 
farms provided that all materials required for 
buildings proposed to be built-, or that might 
iliei’eafter be budt, should be led at the expense of 
the tenant ; that the landlord should drain, the 
tenant leading tiles ; that ” gales, buildings, et/C.,” 
should be left in repair by the tenant, the landlord 
finding new gates when required } that the 
landlord reser^ cd to himself all customary rights A 
reservations, such as liberty to cut A plant timber, 
search for A work ” mines or minerals, etc.,” 
allowing thi' tenant for any reasonable damage ; — 
Held: these stqnilations did not render the 
agreement uncertain, so as to be incapable of being 
enforced siiecitically. 

The second objection which is made to a decree 
for specific perfonnance is uncertainty in the terms 
of the agreement, & it is urged, that having regard 
to the principles on wliich a ct. of equity acts, it is 
impossible to decree specific ]ierformance of such 
an agreement. . . . It must be borne in miml that 
this agreement has been piutly executed by 
possession ha\'ing been taken under it ; A there 
are many aut horities to show that in such a case 
the ct. will strain its jiower to enforce a complete 
performance. ... It is further alleged on the 
part of deft, that there has been such a breach 
of the agreement by iiltf. as disentitles him to 
claim specific performance . . . the ct. will not 
refuse its aid unless the breaches of the agreement 


arc gross A wilful (Lord Chelmsford, C.). — 
Parkjcr V. Taswell (1858), 2 De G. & .1. 659 ; 
27 L. .T. Ch. 812 ; 31 L. T. O. S. 228 ; 22 J. P. 432 ; 

-1 Jur. N. H. 1008 ; 8 W. R. 808 ; 44 E. R. 1108, 

E. C. 

Annotations : — Consd. Stcovoiis Hospital v. Dyas (1864), 10 
h. T. 882 ; Martin v. Smith (1874), L. II. 9 Kxoh. 60. 
Apld. Zlmblcr v. Abrahams, [1903] 1 K. B. 577. Reid. 
Tfdcy V. MollHtt (1864), 16 0. B. N. S. 298 ; BaB v. Bridges 
(1874), 30 L. T. 430 ; Willmott r. Barber (1880), 15 Oh. D. 
96; Re Ifroproofs Doons, Umiiey r. The Co., [1916] 2 
Oh. 142. 

284. .] — It is no answer to a suit for specific 

perfoiTnance, for deft, to say that though he 
underst-ood what the words of the agreement wore, 
he was under a mistake as to their legal effect. 

Although there may bo considerable vagueness 
in tlio terms, A although it may be such an agree- 
ment as the ct. would hesitate to decree specific 
performance of, if there had not been part perform- 
ance, yet when, there has been part jx'rformance 
the ct. is bound to struggle against Iho difficulty 
arising from the vagueness (Kay, J.). — Hart c. 
TIart (1881), 18 Ch. D. 870 ; .50 E. .f. Cb. 897 ; 
46 E. T. 13 ; 30 W. R. 8. 

Aniuytations : — Mentd. Bradley r. Bradley (1882), 51 L. .T. P. 
87 ; Hartiaon v Harrison (1887), 12 1’. D. 13(t ; Wood v. 
Wood (1891). 61 L. T. 586, 

285. Part performance as evidence of terms.] — 

A contract whicli is void for uncertainty is not 
renderetl certain by part performance, but where a 
contract is complete in itself, in that a defined act 
is to be done upon reasonable terms, evidence is 
admissible as to what terms are reasonable, A 
the conduct of the parties may bo the best evid nee 
upon this point. —W aring A Giixow, Etd. v. 
3'homi‘Son (1912), 20 T. E. R. 154, C. A. 

Annointwn : — Befd. (^onnty Hotel A W'Iik' Go. r. L. A N. W. 
By., [1918] 2 K. B. 251. 

Non-compliance with Statute of Frauds — Effect of 
part performance.]— Sect. 3, sub-sect. 5, 


SUB-SEGT. 9. — EFFEGT OF ErAUD. 

286. Fraud of defendant — Whether objection of 
uncertainty upheid.] — Deft, purchased an estate, 
having agreed with pltf. that, if lie made the 
purchase, he would code part thereof to pltf. 
There was some uncertainty in the memorandum of 
agreement between pltf. A deft, as to tlie exact 
portion wliicb was to bo coded to pltf. In an 
action by pltf. for specific performance of the agree- 
ment, the ct . directed a refenaicc to chambers to 
ascertain what portion jiltf. was entitled to, A de- 
creed that deft, should convey such portion to pltf. 

In a case like this where deft, has acquired the 
estate or part of it by fraud on jiltf, I think 
that- the ct. would be bound, if possible, to over- 
come all technical difficulties m order to defeat the 
unfair course of dealing of deft. A 1 should not, in 
my opinion, be going too far, if I comiiellod deft, 
to give the wliole estate to pltf. at the price given 
for it, rather than that ho sliould succeed in 
retaining it on account of any uncertainty as to 
the part which pltf. is entitled to have (Malins, 
V.-E.). — Chattogk V. Mulixr (1878), 8 Ch. D. 177. 
Annotation : — Refd. Rawlings v. General Trading Co., [1920] 

3 K. B. 30. 

Non-compliance with Statute of Frauds — Effect 
of fraud.] — See Part III., Sect. 3, sub-sect. 3, posf. 

rolatiug to pnrposog for which they 
are Incorporated, if partly performed, 
A of such a nature as would induce 
tlie ct. to decree specific performance 
If made between ordinary Individuals 
will be enforced agralnst them. — 
OvTAiiio A Wkstkux Lumber Co. v. 
Citizens' Telephone A Elbctrio 
Co., 16 C. L. T. Oco. N. 118.— QAN. 


PART III. SECT. 2, SUB-SECT. 8. 

286 I. Rart performance as evidence 
af terms .] — Though some terms of a 
contract appear uncertain, if there 
has been poi’t performance by the 
party relying on the contract, A the 
ot. Is satisfied there was a contract 
Intended, It will strive to overcome the 
difficulty arising from the vagueness. As 


to tljo unoertaiu terms the ct, may give 
the party seeking specific performance 
tlie option of accepting them as 
understood by tho other party. — 
Kelly v. Watson (Alta.), [1920] 1 
W. W'. R. 939.— CAN. 

o. Contracts not tinder corporate 
seal .] — Contracts not imder the cor- 
porate seal, made with trading cos., 
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Specific Performance. 


Sect. 3.— NON-COMPUANCE WITH STATUTE 
OF FRAUDS. 

Sub-sect. 1. — In General. 

See, now, Law of Property Act, 1925 (c. 20), 
B. 40 (1). 

287. General rule — Non-compliance bar to 
action.] — Maxweli. r. Mountacute (Lady) (1719), 
Prec. Ch. 52C ; 24 E. R. 235 ; 8\ib nom. Monta- 
CUTE (Viscountess) v. Maxwell, 1 P. Wins. 618 ; 
.mb nom. Mountacue (Dowager Countess) v. 
Maxweu., 1 Stra. 230, L. C. 

Annotations — Refd. Pitcairn v. Ogl)Ournp (1751), ‘2 Ves. Sen. 
375: De Boil v. Thomt.on (1H41), 12 Cl. & Fin. (!l,n.; 
Wood V. Midglcy (1H54), 4 Do G. M. & G. 41 : Hark worth 
r. Young (1 «.'}«), 4 Drew. 1 ; Warden r. Jones (1H57), 23 
Beav. 4 87 ; Itc Holland, Gregg v. Holland, [1902] 2 Cli. 
?G0. 

288. -Popham V. Eyre (1774), 

Lofft, 786 98 E. It. 919, L. C. 

Annotation: -Refd. Davis r. Synionds (1787), 1 Cox, Eq. 
Cus. 402. 

289. Skelton v. Cole, No.211,««/e. 

290. Condition omitted from memorandum — 
Importance not apparent to either party — Right 
of party gaining by omission to plead Insufficiency.] 

— Srmblc : where a stipulation solely benefiting one 
of the parties to a contract of sale of land is 
omitted from the memorandum as not appearing 
to either party sufficiently important to be referred 
to, the party gaining by the omission cannot in 
an action against him for specfic performance in 
which the stipulation is not asserted against him, 
maintain tliat tlie memorandum is insufficient by 
reason of the omission to sati.sfy Stat. Fiaucls, 
if pltf. chooses to waiive the stij)uIation.“- North 
V. Loomes, [1919] 1 ('h. 378 ; 88 J.. J. Ch. 217 ; 
120 L. T. 533. 

AnnniaiLon‘< .—Reid. Grlndall r. Basn. |192{VI 2 Clu 187: 
KociilgHblutt I Sweet, Lni2.3] 2 Ch. 31 1 , Mentd. Thirkell 
V. Canibi, 119191 2 K 15. 590. 

Requirements & operation of Statute of Frauds 
generally.] — See Contract, Vol. XTL, pp. 118-1 72 ; 
Hale op Land, Vol. XTi., pp. 18 et seq. 

Agreements for lease.]-- Landlord & Ten- 
ant, Vol. XXX., pp. 375-389, Nos. 385-529. 


Hollis v. Whiteing (1682), 1 Vern. 151 ; 23 
B. R. 380. 

Annotations: — Dbtd. Whitchurch v. Bevis (1786), 2 Bro. 
C. 0. 559 ; Cooke v. Tombs (1794), 2 Anst. 420. 

293. .] — Plea of Stat. Fi^auds [to a 

bill for Bpecillc performance] allowed, the agi*eo- 
ment not being in writing ; though a parol agree- 
ment was confessed by the answer. 

If you interpose the medium of fraud, by which 
the agreement is prevented froni being put into 
writing, I agi’ee to it, otherwise I take Lord 
North’s doctrine, “ that if it had been laid in the 
bill, that it was part- of the agreement that it 
should be put into writing, it would have done,” 
to be a single decision & contradicted, though not 
expressly, yet by the chrrent of opinions (Lord 
Thurlow, C.). — Whitchurch v. Bevis (1789), 2 
Bro. C. C. 559 ; 2 Dick. G64 ; 29 E. R. 306, L. C. 

Annotaiians : — Refd. Cooke r. Tombs (1794), 2 Anst. 420; 
Cooth V. Jiickhon (1801), G Vos. 12 : Spnrrlor v. Fitzgerald 
(1801), G Ves, 548 , Bark worth v. Young (185G), 4 Drew. 1. 

294. — — .] — A promise by a contracting 

party to sign a written agreement, w'hen prepared, 
does no prevent his insisting on Htat. Frauds as a 
defence. — WOOD v. MiDGLEY (1854), 5 De G. M. & 
G. 41 ; 2 8m. & G. 115 ; 2 Eq. Rep. 729 ; 23 
L. J. Ch. 553 ; 23 L. T. O. 8. 50 ; 2 W. R. 185, 301 ; 
43 E. R. 784. 

Annotations : — Distd. Pain r. Coombs (1857), 3 Sm. &: G. 
449. Refd. Barkworth v. Young (1856), 4 Drew. 1 ; 
Davies r. Otty (1 861 ), 4 New Hep. f> : Morgan v. Worthlng- 
lon (1878), 38 L. T. 443 ; Lucas r. Dixon (1889), 22 Q. B. D. 
357. 

295 . Reduction to writing prevented by 

fraud.] — Maxwell v. Mountacute (I^ady) (1719), 
Prec. Ch. 520 ; 1 Eq. Cas. Abr. 19 ; 24 E. K. 235 ; 
aid) noni. Montacdte (Viscountess) v. Maxwell, 
1 P. Wms. 018 ; sub nom. Mountacue (Dowager 
Countess) v. Maxwell, 1 Stra. 23(5, Ij. C. 
Annotations : — Consd. Pilcalrnr. Ogbournc (1751), 2 Ves. Sen. 

375: Wondr, Mldglry(1854),4 Do G.M. &U. 41 ; Refd. 
Dc Bell r. 'I'homson (1841), 12 Cl & Pin. 61, n. ; Bark- 
worthv. Young (1856), 4 Drew. I , Warden r. JoncB(1857), 
23 Benv. 487 ; lie Holland, Gregg v. Holland, [1902] 2 
Ch. 360. 

296. .] — Whitchurch v. Bevis, No. 

203, ante. 


Sub-sect. 2. — Necessity for Pleading Statute. 

See Contract, Vol. XII., pp. 171, 172, Nos. 
1256-1269. 


Sub-sect. 3. — Effect of Agreement to put 
Contract into Writing. 

291. Whether defence of non-compliance with 
Statute of Frauds available — No fraud alleged.] — 

Leake v. Morris (1682), 1 Dick. 14 ; 1 Eq. Cas. 
Abr. 23 ; 2 Cas. in Ch. 135 ; 21 E. R. 171. 

292. .] —Bill for an execution of a 

parol agreement for a lease of a house to pltf., who 
in confidence of the agreement had laid out money. 
Deft, pleaded Stat. Frauds, etc. Plea allowed. 

If pltf. had laid in his bill, that it was part of 
the agreement, that the agreement should be put 
into writing, it would alter the case, & possibly 
require an answer (Ixird North, Kee:per). — 


Sub-sect. 4. — Effect op Fraud. 

Sec, generally, Contract, Vol. XII., pp. 167, 
168, Nos. 1217-12.32; Equity, Vol. XX., pp. 
254, 255, Nos. 178-182. 

Sale of land.] — See Sale of Land, Vol. XL., 
p. 42, Nos. 257, 258. 

Effect of fraud where part performance.] — See 

Sub-sect. 5, A., post. 

Fraudulent prevention of reducing agreement to 
writing.] — Sec Nos. 295, 296, ante. 


Sub-sect. 5. — Effect of Part Performance. 
A. In General. 

See, now. Law of Property Act, 1925 (c. 20), 
s. 40 (2) ; Contract, Vol. XII., pp. 108, 169, Nos. 
1233, 1234. 

297. Principle of part performance — Prevention 
of fraud.] — (1) Specific performance of a parol 


PART HI. SECT. 3, SUB-SECT. 1. 


287 i. General rule — Non-compliance 
oar to ac(n>n.l— M ixuayk v. Corbet] 
(1804), 14 C. 1’. 557.— CAN. 

287 ii. .] — White «. Toma 

UN (1890), 19 0. K. 513.— CAN. 


287 iii. 


— Green r. 


Stevenson (1905b 25 C. L. T. 354 ; 5 
O. W. R. 761 ; 9 (J. L. R. 671.— CAN. 


287 IV. .] — Lewis v . 

(B. C ) (1906), 4 W. L. R. 269. 


287 V. - 1 — Rogers r. 

Heweu (1012), 22 W. L. R. 807; 5 
Alta. L. It. 227 ; .3 W. W. R. 477 ; 
8 D. L. R. 288.— CAN. 

287 vl. ,] — Erith r. Alia- 

ANOE Investment Co. (Alta.) (1913), 
23 W. L. R. 830 ; 10 D. L. R. 765 ; 
4 W. W. R. 88.— CAN. 

287 vli. ,1 — Dominion 

Meat Co. v. Jameson (1918), 12 Alta. 
L. R. 353.— CAN. 

p. Discretion of court,] — The posi- 
tion of deft. rcBisting a claim is more 


favourably considered than that of 
pltf. endeavouring to onfortw) an agroc- 
mont, the terms of which may not 
have boon defined so as to clearly 
satisfy the TOquiroments of Stat. 
Frauds. — Lawrence v, Ekrington 
(1874), 21 Gr. 261,— CAN. 

PART III. SECT. 3, SUB-SECT. 5.— A. 

297 i. Frinciple of part performance 
— Prevention of fraua .] — The ground 
on which cte. of equity have enforced 
parol agreements on the grmmd of 



Part III. — Defences to Claim for Specific Performance. 
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agreement to gi-ant a lease enforced against the 
intended landlord on the ground of part perform- 
ance, & on evidence consisting of a memorandum 
by the landlord, the parol testimony of a witness 
present, & the draft of a lease prepared by the 
landlord’s steward, though the draft of the lease 

J provided that the tenant should do an act for the 
andlord’s benefit, which was not mentioned in 
the landlord’s memorandum or the witness’s 
testimony. 

Cts. of equity exercise their jurisdiction in 
decreeing specific performance of verbal agree- 
ments where there has been part performance, for 
the purpose of preventing the great injustice that 
would arise from permitting a party to escape from 
the engagements he has entered into, upon the 
giound of Stat. Frauds, after tlie other party to 
the contract has, upon the faith of sucli engage- 
ment, expended his money or otlierwise acted 
in execution of the agreement (JjORD Coti’EN- 
llAM, C.). 

(2) Deft, has eud('avoured to set up, as a de- 
fence, acts of the tenant which would have been 
breaches of the covenant, if a lease had been exe- 
cuted. In tliis 1 think lie has wholly failed ; for 
instance, lie charge's tlie tenant with liaving 
grubbed up a hedge, A: it is proved to liave been 
done witli the approbation of his own steward. 
This gi'ound of defence assumes the existence of 
the agreement ; ik, if. upon that supposition, the 
landlord never complairK'd of the conduct of lus 
tenant, but permitted him to act upon the faith 
of lh(‘ contract, it would require a strong case to 
enable the landlord to raise such objection, for the 
lii’st time, when the tenant claimed the benefit of 
it (TjORD t'OlTENIIAM, — MUNDY V. JoLlJFFE 

(1831)), d M\. A (Y. 107 ; 9 L. J. Ch. 95 ; 3 Jui-. 
1045 ; 41 E. It, 331, L. (’. 

Jnnotaiums . — As to (1) Consd. Siitlicrluiid r. Iliigps (IHtl), 
1 Hare, 2(> ; Phillips r. Ahlerton (1875). 21 W. ii. 8, Reid. 
Dale r. Hainllteu (184(i), :> Hare, J69. As to (2) Refd. 
Gregory v. Wilson (187)2), 9 Hare, 083. 

298. .] — 'J’lie jirinciple of part per- 

formance was based upon t he idea tliat a statute 
designed to prevent fraud would be misaiqiliod in 
cases where the existence of a contract w’as so 
plainly to be inferred that to allow a deft, to ride 
off upon tlie statute would be t-o enable him to 
commit a fraud under cover of the very act winch 
was designed to prevent it (NEVILLE, J.). — Uoare 
V. Kingsbury Erban Counch., [1912] 2 Ch. 452 ; 
81 L. J. Ch. fitifi ; 107 L. T. 492 ; 70 J. P. 401 ; 
50 Sol. Jo. 704 ; 10 L. (i. It. 829. 

Annotation : — Mentd. llougluHs r. Hh>l V C, 1191.1] 2 Cl», 
107. 

299. Enforcement against remainder- 

man.] — One question which is of great nicety & 
importance is tliis, whether in the case of a parol 
contract evidenced or at least supported by 
subsequent acts, but tlie only execution of whicli 
IS to bo deduced from the conduct of the parties, 


though the ct. would interfere in favour of a pur- 
chaser against an owner in fee, it would also inter- 
fere against a party entitled in remainder. ... I 
think tlicre is a great deal of force in the doubt, to 
put it no stronger, which has on several occasions 
been expressed upon the point, because when the 
principle upon wliich the ct. interferes in such 
cases is considered, namely, that it would be a 
fraud on the part of the person who might insist 
upon Stat. Frauds to insist upon it, I think it is 
extremely doubtful whether that principle is 
apiilicable to the case of enforcing such a parol 
contract against remaindermen (Lord Cran- 
woRTH, C.). — Morgan v. Milman (1853), 3 De 
G. M. & G. 24 ; 22 L. J. Ch. 897 ; 20 L. T. O. S. 
285 ; 17 Jur. 193 ; i W. R. 134 ; 43 E. K. 10, 
L. C. & L. JJ. 

Annotations —Refd. HavnoH r. Haynes (1861), 1 Drew. & 
Sin. 426. Mentd. He Dykes’ Estate (1869), 17 W. II. 668 ; 
Johnson r. Bragge, [1901 J 1 Ch. 28. 

300. Enables specific performance — Of parol 
agreement.]— Hollis v. Edwards, Deane v. 
Izard (1683), 1 Vern. 159 ; 23 E. It. 385. 

Annotittions Muddlson i. Aldei'son (1883), 8 App. 
Cas. 467 , MeManus v. Cooke (1887), 36 Ch. D. 681. 

301. — - — .] — Wherever a parol agreement 
is begun to be put in exeeution, & intended to bo 
continued, there, though there be no writing, yet 
this ct. shall enforce tlie execution thereof, not- 
withstanding Stat. Fi'auds (Lord IIarcourt, C.). 
— Guernsey (Lord) ?». Rodbridges (1708), Gilb. 
Ch. 3 ; 25 E. R. 3, L. C. 

302. — .J — Aylesford’s (Earl) Case 

(1727), 2 Stra. 783 ; 93 E. R. 845. 

Armotntieyn : — Consd. Whltchmeh r. Bevirf (1789), 2 I3ro. 
C. O. 669. 

303 . — Absence of signature.] — Where 

the want of signatiu’c to an agi'ecment for the sale 
of lands oh'arly appears on the bill, the objection 
may be taken advantage of by general dennuTer ; 
but the statements of this bUl not b(*mg incon- 
sistent with a signature by the party to bo charged, 
& containing allegations of part performance, a 
general demiurer thereto was overruled. — F ield 
V. Hutchinson (1839), 1 Beav. 599 ; 3 Jui-. 792 ; 

48 E. R. 1073. , . ^ 

304 . .] — Leave given to file a claim to 

enforce the specific performance of a verbal agree- 
ment to purchase land, containing a statement of 
facts showing part performance. — Burnley v. 
Eas'Iern Counties Ry. Co. (1852), 5 De G. & Sm. 
314 ; 64 E. R. 1132. 

B. To What Contracts AppVicahlc. 

Sec, generally, Contrac’T, Vol. XII., p. 171, Nos. 
1250-l'255. 

305. Contract by company.] — A co. is as much 
bound by acts of part' performance as an individual. 
Specific performance will not< be refused because 
it w'ould rest in covenant merely. Wilson v. 
West Hartlepool Harbour A:- Ky. Co. (1865), 2 


part porfonnaucc' is the comprchoiisivo 
power vested iu them to prevout 
traud. If the part porformauco bo 
mieh that the parties can easily bo 
replaced In the sumo i)osltion as it the 
agreement were never made, the ct. 
will not int-erforo ^vith the express 
provision of Stat. Frauds. In any 
case, a final & concluded agreement 
must be conclusively proved. — Morljcv 
V. Dolan (1852), 3 Nlld. L. II. 277.— 
NFLD. 

300 i. Enables specific performance 
— Of parol ufirrccaienL]— M ahon v. 
McCullv (1868), 7 N. S. H. (1 G. & O.). 
323.— CAN. 

30011. Booatit V. Pat* 

TKKSON (1868), 14 Gr, 024.— CAN. 

300111.- ,] — Wiimivv 


COLP (1880), R. K. D. 471— CAN. 

300 iv. A — Gahson r. Gar- 

son (1883), .3 G. 11. 439.— CAN. 

300 V. - — .1 — Snydkri-. Kavl- 

BvrH (1891). 27 N. S, H, (1.6 R. be G.), 
261.— CAN. 

300 vi. .]— When a con 

tract, resting on parol, or partly on 
parol, has Ijcen partly poidoriued by 
the purchaser, the vendor will bo 
precluded from setting up Stat. 
Frauds, & epeolflo performanoo will be 
decreed If the contract Is provod.^ — 
Moses v. Fiucncii (1914), 43 N. B, 11. 
1.— CAN. 

800 vii. .] — An oral agree- 

ment for an easement may be enforced 
whore there has boon part -performance. 


w'hether It is, or is not. within Stat. 
Frauds. — S mith v. Curry (Man. 
[1918] 2 W. W. R. 848 ; 42 D. L. R. 
225. — CAN. 

300 vlii. .] — Ulbrick r, 

McDonalo (1921), 55 N. S. It. 33. — 

CAN. 

300 ix. .] — SnvNNON r. 

Braostuket (1803), 1 Sch. & Let. 52. 

— IR. 

PART III. SECT. 3, SUB-SECT. 5.— B. 

q. General rule,] — Scmble : the rulo 
is that the doctrine of part perform- 
ance applies to all cases in which a 
ct. of equity would entertain a suit 
if the contract had boon In writing & 
is not confined to cases in which a ct. 
of equity would have cutortainod a 
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Sect. 3. — Non-compliance with Siatulc of Frauds: 
Sub-sect. 5, li.i C., D. & E. (a), (?;), (c) <fc {d); 
sub-sect, 6. Sect, 4 : Sub-sects. 1 2.] 

De G. J. & Sm. 475 ; 6 New Rep. 280 ; 34 L. J. 
Ch. 241 ; 11 L. T. 692 ; 11 Jur. N. S. 124 ; 13 
W. R. 361 ; 46 E. B. 459, I.. JJ. 

Annotations : — Consd. I’riiice v. Piineo (18C(J), 14 Ij. T. 43. 
Distd. Jte National Savings Bank Assocn , Brady’s Case 
(1867), 15 W. II. 763. ConBd. Hart v. Hart (1881), 18 
Ch. 1). C70 ; He Northumberland Avenue Hotel Co., 
Sully’s Case (1885), 64 L. T. 76 ; Itle Patent Ivory Manu- 
facturliiR Co., Howard v. Patent Ivory Manulacturing' Co. 
(1888), 38 Ch. D. 156. Refd. Hunt. r. Wimbledon L. B. 
(1878), 4 C. P. B. 48 ; A.-G. v. Biphosphatod Guano Co. 
(1879), 11 Ch. D. 327 ; Molboiune Banking Corpn. v. 
Brougham (1879), 48 L. J. P. C. 12 : Teobay v. Man- 
chester & Shoffleld. By. (1883), .52 L. J. Ch. 613 ; Davis 
r. Leicester Corpn., [1894J 2 Ch. 208 ; Hoarc v. Kingsbury 
U. C., (1912] 2 Ch. 462. Mentd. Bateman v, Mid-Wales 
By. (1866), L. B. 1 C. P. 499. 

306. .] — The rule of equity that part 

performance will take a case out of Stat. Frauds 
applies to an incorporated co., & an incorporated 
CO. which comes within that doctrine of part 
lierformanco is just as much bound by it as if it 
were an individual (Kay, .T.). — Howard v. Patbnt 
Ivory Manufacturing Co., Ec Patent IvoitY 
Manufacturing (Vn (1888), 38 (B. L). 156; 57 
L. .r. Ch. 878 ; 58 L. T. 395 ; 36 W. B. 801. 

Annotations : — Refd. Bagol Pneumatic Tyjc Co. r. Clipper 
Pneumatic Tyro Co , [1902] 1 Ch. 116. Mentd. Hr I’yie 
Works (1890), 44 Ch. D. 634 : I’uge i International 
Agency & Indvibtilul Tiust (189, ‘{). 62 L. J. Ch. 610 ; 
Newton v. Anglo-Au.stmllan Investment C<i., (189.5] A. C. 
244; .Seligman i\ J’rinee, [18961 2 Ch. 617 ; Hr Russian 
Sprattfe Patent. Johnson r. Busslun .Spratts Patent, 
(1898] 2 Ch. 149 ; Barker r. Htickney, [1918] 2 K. B. 356. 

Necessity for existing &c complete agreement.] — 
See Contract, Vol. XII., p. 170, Nos. 1243-1246. 

Family arrangement,] — See Family Arrange- 
]MENTS, V"ol. XXIV., p. 949, Nos. 32-36. 

Contract of guarantee.] — See Gu.akantee, Vol. 
XXVI., p, 30, No. 185. 

Agreement for lease.] — See Landlord & 
Tenant, Vol. XXX., p. 381, Nos. 450-452. 

Contract made In consideration of marriage. | — 

Sec lyEn'Li^AiENTS, A'ol. XL., pp. 471, 472, Nos. 
199-211. 

Acts of corporations.] — Sec Corporations, 
Vol. XIII., pp. 392, 396, 398, Nos. 1171-1176, 
1205-1207, 1213. 

Sale of land.] — See Sale of Land, 'S^ol. XL., 
p. 36, Nos. 199-202. 

Contracts of service.] — See Contract’, \ ol. XII., 
p. 171, Nos. 1254, 1255. 

C. Acts of WluU Party. 

See, Contract, Vol. XII., p. 170, Nos. 

1246, 1247. 

307. Act of party to contract.] — “ The doctrine 
of part performance is founded on a change of 
possession, which is assented to by that pai-ty 
to the contract who is sought to be cliarged. It 
cannot be alleged by him that he is a tresiiasser. 
You refer his possession, if you can, to a legal 
origin, & you can do that by implying a contract. 
But you cannot make a contract by the act of a 
third party, who is no party to the contract ikself. 
For instance, if A. & B. contract that A. shall sell 
an estate to B. A B. takes possession of it, that is 
evidence against B. of a contract by him to buy 
the estate, for otherwise he would be a wrongdoer. 
But if A. & B. agree that an estate shall bo settled 
on C!. for life, with remainder to B., A B. gives 


possession to C., that is not evidence against A. 
That is really what took place here. The bargain 
was that the property should be conveyed to C. 
But how can the fact of C. being put into possession 
by B. be evidence that A. gave up his debt ? It is 
plain that A. is not a party to the taking posses- 
sion ; & he is not a trespasser, & consequently, as 
against him, the giving of possession to the persons 
who are to be tinistees is no evidence whatever of 
a contract on his part, & is not iiart performance 
by him. That puts an end to the notion that there 
is anjdhing to take this case out of Stat. Frauds ” 
(.Iessel, M.B.). — Re Foster, Exp. Foster (1883), 
22 Gh. H. 797 ; 52 L. .1. (B. 577 ; 48 L. T. 497 ; 
31 W. B. 774, 0. A. 

308. Act of third party — Arbitrators.] -^Bill for 
specific performance of an agreement, originating 
in communications by the comrs., who took the 
deposit ions in a cause, A by the witnesses, to deft, 
as to tlie nature A: ciTect of the evidence. Though 
pltf. was not implicated in the transaction, the bill 
was dismissed on grounds of public jiolicy. 

Upon a parol agreement for a compromise & a 
division of the estate liy arbn. acts, done by the 
arbitrators towards the execution of their duty, as 
surveying, etc., cannot be considered acts of i)art 
perfonnanco tu sustain the agreement. — OoOTil v. 
Jackson (1801), 6 Ves. 12 ; 31 E. B. 913, L. V. 

Annotations: — Consd. Blundoll r. BrcUaijfl) (1810), 17 Ws. 
232 : Bldgway v. Wharton (1861), 3 Do G, M, & G. 677. 
Refd. Mllofl r. Gory (1807), 1 1 Voh. 4 00 . Maddison v. 
AldcTHon (]88:{), 8 App. Cue. 467. Mentd. Johnson v. 
Johnson (1802), .3 Bos. & I*. 162 ; He Foster i\ G. W. By., 
A’x p. G. W. By. (1882), 61 L. J. Q. B. 233. 

309. — — .] — Re Foster, Ex p. Foster, No. 
307, ante. 

D. Acts Must be Uiiequivocal and Referable to 

Contract. 

Sec, generally. Contract, Vol., XXI., pp. 169, 
170, Nos. 1234-1249. 

Agreements for leases.] — Sec Landlord 
Tenant, Vol. XXX., pp. 381, 382, Nos. 453-400. 

Sale of land.] — See Sale oe Land, Vol. XL., 
p. 35, Nos. 192--196. 

E. What Acts amount to Part Pcrfonnance. 

(a) Possession. 

Agreements for lease.] — See Landlord A'. 
Tenant, Vol. XXX., pp. 382 385, 386, Nos. 450, 
461-489, 494-502. 

Sale of land.] — See Sale of Land, Vol, XL., pp. 
37-40, Nos. 218-232. 

Contracts in consideration of marriage.] — See 

wSettlements, Vol. XL., pp. 171, 472, Nos., 
205-207. 

(6) Payyyuni of Purchase- Money or Rent. 
Payment of rent.] — Sec Landlord & Tenant, 
Vol. XXX., pp. 385, 387, Nos. 490-493, 511-513. 

Sale of land.] — See Sale of Land, Vol. XT^., 
pp. 36, 37, Nos. 203-217. 

(c) Expenditure of Money, 

Agreements for lease.] — See Landlord & 
Tenant, Vol. XXX., pp. 382, 383-385, 386, 387, 
Nos. 456, 157, 472-489, 503-510. 

Sale of land.] — See Sale op Land, Vol. XL., p. 
40, Nos. 233-237. 

Settlements.] — Sec Settlements, Vol. XL., p. 
472, No. 208. 


tor 8peciflo performance. -Si.v- 
CLAIK r. SCHILDT (1914), 10 W. A. 
L. B. 100.— AUS. 

r. Licence for mining.] — A Licence 
not under seal for mining on private 
pioj)orty in rcvocahlo hilaw ; but In 


equity, where for valuable considera- 
tion & partly executed, the lloen ‘oe is 
entitled to spocllic performance by a 
grant of a licence under seal. — An 
Wyk r. Lock (1872), 3 V. U. (Eq.) 
112.— AUS. 


t. Aurernient for partnership.] — 
Growi.kv V. O’Sullivan, [1900] 2 

J. B. 478.— IR. 

a. Affrervient to leave properly by 
u’itt.]— Lowry v. Keip, [1927] N. I. 
142.— IR. 
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(d) Other Cases. 

310. Giving deed to solicitor — To prepare con- 
veyance.] — Putting a deed into the hands of a 
solr., to prepare a conveyance of the estate to 
a son-in-law, after marriage, not a part performance 
of a parol agreement, so as to take it out of Stat. 
Frauds : a demurrer allowed on that ground to a 
bill for specific performance. — Redding v. Wilices 
(1791), 3 Bro. C. C. 400 ; 29 E. R. 009, L. C. 

311. Deposit of title deeds — Agreement to charge 
real estate.] — Qu. : whether a deposit of title-deeds 
is a sufficient part performance to take a verbal 
agreement to charge real estate out of Stat . Prau<ls, 
s. 4. — Whitmore v. Farley (1881), 45 L, T. 99 ; 
29 W. R. 825 ; 14 Cox, C. C. 017, C. A. 

Ann-oUitioiiH : — Mentd. ITnlcy r. AiiHtral.lu'r 48 

L. T. 064 ; Wimlbill L. B. of Iloulth v. Vint (1800), 4.^) 

Oh. D. 361. 

Family arrangements .] — See Family Arrange- 
ments, Vol. XXIV., p. 949, Nos. 32 -35. 

Agreement in consideration of marriage .] — See 
Setij-kmentts, Vol. XJj., pp. 171, 472, Nos. 202- 
201, 208-211. 

Agreements for leases.] — See Landlord &. 
Tenant, Vol. XXX., p. 382, No.s. 450, 457. 

Sale of land .] — See Sale oe Land, ^"ol. XL., 
pp. 40, 41, Nos. 238-247. 


Slb-sect. 0. — Effect of ADMirriNG 
Agreement. 

See C-ontuact, Vol. XIT., p. 103, Nos. 1184- 
1194. 


Sect. 4 — ILLEGALITY OF CONTRACT. 

Sub-sect. 1. — In General. 

Void & illegal contracts generally.] — Sec Con- 
tract, Vol. XII., pp. 231-303. 

312. Presumption of legality— Absence of reason- 
able grounds for supposing illegallty.J— Johnson 
V. Shrewsbury Birmingham Ry. C^o., No. 97, 
ante. 

313. Agreement only savouring of illegality.] 

— An agreement between two soli’s, in partnersliip 
together, that one of them sliould continue to 
carry on the business under their joint names & 
should be entitled to all the profits thereof, & should 
grant to the other iiartuer an annuity of L‘300 
during the life of his mother, & in the event of his 
dying in. lie lifetime of liis mother should pay to 
his widow an annuity of £100 diuing the remainder 
of his mother’s life, sliould indi’inuify him against 


all liability in respect of his name being used, & 
that the partnership should cease on the death 
of the mother of the retiring partner : — Held : 
(1) not to be void as against public policy, but to 
be a valid & binding agreement ; (2) the agreement 
must be considered to mean that an annuity was 
to be granted by deed, & the retiring i)artner was 
entitled to enforce specific performance of such 
agreement. 

It is not witliin the discretion of the ct. to 
refuse specific performance, because an agreement 
savours of illegality. It must bo shown to be 
illegal (Wood, V.-C.). — Aubin r. Holt (1855), 2 
K. & J. 06 ; 25 L. J. (Ji. 30 ; 4 W. R. 112 : 09 
E. R. 096. 

See, further. Contract, Vol. XII., pp. 235- 

237, Nos. 1939-1948. 

Particular instances .] — See Sub-sect. 2, jwsf. 


Sub-sect. 2. — 1*articular Instances. 

Void & illegai contracts generally.] — Sec Con- 
tract, Vol. XII., pp. 234-303. 

Agreement for sale of ecclesiastical office.] — 

Sec Ecclesiastical Law, \"o1. XIX., p. 242, No. 
240. 

Agreements contrary to public policy.] — See 
Contract, Vol. XII., pp. 240-250. 

Agreements relating to Infants — Religion.] — 

See Infants, Vol. XXVIll., pp. 274, 27.5, Nos. 
1250-1200. 

Custody.] — See Infants, \'o1. XXVIII., 

p. 258, No. 1 131. 

Collateral agreement ultra vires of local autho- 
rity — Transfer of electric lighting undertaking.] — 

See Eiectric- Lighting, Vol. XX.. i>. 218, No. 111. 

Agreement by unregistered money-lender.]— 
See Monev k Money-Lending, \o1. XXXV., 
p. 204, No. 301. 

Immoral agreements & agreements with ulterior, 
illegal or immoral purposes.] — See Contracts, Vol. 
XII., pj*. 203-208, 275-277, Nos. 2155-2192, 
2240-2271; Bonds, Vol. \TJ., pp. 108, 109, 
No. 50-71. 

Agreement relating to leases or tenancies.] — 

See, qenerally. Landlord k Tenant, Vol. XXX., 
p. 412, Nos. 745-749. 

Illegal covenant — In lease by charity 

trustees.] — See Charities, A’ol. VIII., p. 303, No. 
1043. 

Assignment in contravention of covenant 

not to assign.] — See Landlord k Tenant, \^o1. 
XXXI., p. 371, No. 5181. 


PART in. sect. 3, SUB-SECT. 6.— 
E. (d). 

b. Dei'iac to donee — Whether pari 
performance of contract to give land for 
services — Invalid will.] — Black v. 
Black (1864). 2 E. & A. 419.— CAN. 

c. Execution of deeds.] — A iiarol 
afrroement In reference to land, partly 
performed by execution of deedis, was 
oiiforoed. — S hknnan v. Parsill ( 1871 ), 
18 Gr. 8.— CAN. 

d. Emigration to join grantor .] — 
Turner & Turner v. Prkvdst (B. V.) 
(1890), 17 S. C. n. 283.— CAN. 

«. Occupation by third party for 
whom premises purchused — I’o knoic- 
ledge of jmrehaser.] — Haduock v. 
Norgan, 11924] 3 D. L. Jl. 641 ; 
11924] 2 W. W. II. 943 ; 34 B. C. 11. 
74.— CAN. 

PART III. SECT. 4, SUB-SECT. 1. 

812 i. Presumption of legality — 
Absence of reasonable grounds for sup- 
msvng iUegalUy .] — CaRleton Branou 
Railroad Co. v. Grand Southern 


Hv. Co. (1882), 21 N. B. R. (•> P. & B.) 
339.— CAN. 

f. Immoral consideration.] — Moon v. 
c:larke (1879), 30 C. P. 4 17.— CAN. 

g. Illegality in jmrl.] — VVhero a 
l)Hrtj' Hucceeds in eatabUHlninr the 
illegality of an instriiinont, lie will not 
bo allowed to enforce any hiipulution 
that limy bo coatuined llicrcin for hin 
bciielR. — A.-G. r. Ni\(i\ka Falls 
Intern \T ioNAL Biuduk Co. (1873), 
20 Gr. 190.— CAN. 

h. ,] — Semhle ; a contract, 

partly leffal & partly lUcgal may, if 
the illegal part be not nmlum in si', & 
rests Ri understanding only, bo sped- 
flcally performed by decree, so far as 
it is legally capable of execution. — 
Carolan i\ Brabazon (1840), 9 

I. Eq. R. 224.— IR. 

k. Agreement contraiy to j^^iblic 
policy.] — An agreement by a corpn. to 
abstain from exorcising franchises 
granted for the promotion of the 
conveuioueo of the public Is invalid as 
being contrary to public policy & can- 
not be enforced by the cts. — M ontreal 


Tahk & Island Rv. (Vi. r. Ciiateaxt- 
Guw iV Northern By. Co. (t^no.) 
(1904), 36 S. C. K. 18.— CAN. 

1 H'hcfhcr illcyality must be pleaded ] 
— Wliere a contract Is ex facie Ulcgal 
as being contrary to public policy 
it will not bo enforced whether 
illegality is pleaded or not ; but, where 
the question of illegality depends upon 
surromidlug clrcumstences & has not 
been raised in the pleadings so as to 
warn pltf. to produce evidence, to 
rebut the allegation of lllegahty, the 
ef. as a general rule will not entertain 
the question ; but w’UI enforce the 
contract. — Bi iLUMKi e. Boreskv 
(M an.), 119221 3 W. W. R. 408; 69 
D. L. R. 186.— CAN. 

m. .]— Although lllcgalitv has 

not been pleaded, the ct. will not 
enforce an agreement involving or 
founded on unlawful purposes or 
objects, which are necessarily pre- 
sented to It in the course of a suit. — 
National Mortoaok & Agency Co., 
Ltd, Scott (1892), ll N. Z. L. R. 
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Sect. 4. — IllfgalUy of contract: Sub-sect. 2. Sects. 

5 6 : S ul>-8ect. 1, A.] 

Contract to pay premium — Contrary to Rent 

& Mortgage Interest (Restrictions) Acts.] — See 

Landlord & Tenant, Vol. XXXI., p. 672, No. 
7199. 

Underlease with option to purchase — 

Granted by personal representation.] — /See Exe- 
cutors, Vol. XXIV., p. 568, No. 0062. 

Illegal or immoral purpose.] — See Con- 
tract, Vol. XII., pp. 276, 277, Nos. 2259-2269. 

Options to purchase lease — Oflendlng per- 
petuity rule.] — See Landlord & Tenant, Vol. 
XXX., p. 473, Nos. 1357-1359. 

Contract by building society — Sale of mortgages 
— Where performance would be ultra vires.] — 
See Building Societies, Vol. VII., p. 492, No. 230. 

Agreements tending to pervert course of Justice.] 
— See Contract, Vol. XII., pp. 256-263, Nos. 
2090-2154. 

Agreement for compromise of divorce proceed- 
ings.]— nusBAND & Wife, Vol. XXVII., 
p. 447, Nos. 4015, 4616. 

Agreement contrary to Pluralities Act, 1838 
(c. 106).] — See Ecclesiastical Law, Vol. XIX., 
p. 305, Nos. 1825, 1820. 

Agreements In restraint of trade.] — See Trade 
& Trade Unions. 

Agreements illegal by foreign law.] — See Con- 
flict op Laws, Vol. XI., pp. 403-405, 430, Nos. 
739-747, 976, 979. 

Agreement for cancellation of shares In com- 
pany.] — See Companies, Vol. IX., p. 422, No. 2728. 

Agreements between company & directors.] — 
See Companies, Vol. IX., p. 470, Nos. 3077-3081. 

Contract by company ultra vires.] — See Com- 
panies, Vol. IX., p. 632, No. 4184. 

Champertous agreements.] — See Action, Vol. I., 
pp. 76, 89, Nos. 614, 729, 730. 

Illegal agreements for partnership.] — Sec 
Partnership, Vol. XXXVI., p. 343, Nos. 211-213. 

Illegal contracts by trustees — Right of cestui que 
trust to enforce trust.] — See Trusts & Trustees. 


Sect. 5.— CONTRACT INVOLVING BREACH OF 

TRUST. 

See, generally, Trust.s ic Trustees. 

314. Whether ground for refusing specific per- 
formance.] — Mortlock V. Buller, No. 19, 

315. .] — If the act of sale by the trustees 

takes place under ch-cumstances which amount to 
a breach of trust, this ct. will not specifically 
perform the contract.— Ord v. Noel (1820), 5 
Madd. 438 ; 56 E. R. 962. 

Annotations — Distd. Dance r. Goldiu^rhum (187.1), 8 Ch. 

App. 906, u. Refd. BaylioR r. BaylioH (1844), 1 Coll, .'ill? , 

Bcllriiiffer r. BluKravc (1847), 1 De (1. & Sni. 63 ; Sneesby 

r. Thorne (1855), 3 Efj. liep. 662 ; Harper?’. IIuyeH (186(1), 

2 Do (J. F. & J. 542 ; Dunn v. Flood (1885), 28 Ch. D. 586. 

316. .] — An agreement by trustees of a will, 

to giant an underlease of their testator’s leasehold 
property, is, prox-d facie, inconsistent with a trust 
for sale of it. There may be, however, circum- 
stances to ju.stify the agreement ; but the ct. 
cannot enter into the consicieration of tho.se cii'cum- 
stances in a suit for specific performance between 
the trustees & the underlessee, the ccstuis que trust 
not being parties to it. — Evans v. Jackson (1836), 
8 Sim. 217 ; Donnelly, 147 ; 6 L. ,1. Ch. 8 ; 59 
E. R. 87. 


Walker Sc Oakshott’s Contract, 
Judd & Poland & Skelcher'b Contract, 
U906] 1 Ch. 684 ; Zte Chaplin & Staflordshlre Potteries 
Watemorks Contract. [19221 2 Ch. 821 ; He KemnaJ 
& Still H Contract, [1923] 1 Ch. 293. 


317. .] — The ct. ivill not enforce a contract 

involving a breach of trust. — W ood v. Richard- 
son (1840), 4 Beav. 174 ; 5 Jur. 623 ; 49 B. R. 306. 

318. .] — Trustees for sale of a manor 

described it in advertisements, & particulars & 
conditions of sale, as a manor in which the fines 
were arbitrary ; adding that the clear profits, on 
an average of the last eight years, had been U160 
a year ; &c it was one of the conditions of sale, that 
if there should be any error of mis-statement in the 
particulars, t/lie vendors or purchaser, as the case 
might happen, should pay or allow a proportionate 
value, according to the average of the whole 
purchase-money, as a compensation either way. 
After the sale it was found that by the custom of the 
manor arbitrary fines were payable only on aliena- 
tion, & that on the death of a tenant, his customary 
heir paid, upon admittance, a small fixed sum, & 
the widow was admitted to her free bench without 
any payment. It was also found that the clear 
profits exceeded £200 a year : — Held: there was no 
such misdescription of the property as would 
entitle the purchaser to compensation, inasmuch 
as the annual profits, which constituted the sub- 
stantial value, far exceeded the amount stated. 

Scnible : if there was a substantial misdescrip- 
tion, a ct. of equity would not enforce against 
trustees specific performance with compensation, 
as being prejudicial to the cestui que trust, 
incapable of being ascertained. 

In the present case the contract which wo are 
called upon to enforce is one which the vendors, as 
truste,cs, had no right whatever to make, & which, 
if pcrfoniied, would cast upon their cestui que trust, 
the consequences of their own negligence. This a 
cf . of equity never can do (Lord Brougham). — 
White v. Citddon (1842), 8 01. & Fin. 766 ; 6 
Jur. 171 ; 8 E. R. 300, H. I;. ; revsg. S. 0. suJ) now. 
Oudden V. Cartwright (1810), 4 Y. & C. Ex. 25. 

Annotations : — Refd. Wilson ?’. Willlanib (1857), 3 Jur. N. S. 

810 ; Cuddon r. Tito (1858), 1 Gill. 395. 

319. .]— A trustee entered into a contract 

for the sale of trust propei'ty, & it was agreed that 
the ])urcliaser should, out of tlic purchase-money, 
retain a private debt due to him from the trustee. 
On a hill by the trustee : — Reid : that this ct. 
would not decree the specific performance of such a 
contract. — Thomp.son v. Blackstone (1843), 6 
Beav. 470 ; 49 E. R. 908. 

320. .] — (1) With regard to the condition 

of sale, if it were calculated to mislead a purchaser, 
the ct. would not enforce it (Kindersi.ey, V.-C.). 

(2) Neither, if the enforcement of the sale 
involved a breach of trust, would the ct. lend its 
assistance (Kindersley, V.-C.).- Oroom v. Booth 
(1853), 1 Drew. 548 ; 1 Eq. Rep. 182 ; 22 L. .F. Ch. 
961 ; 21 L. T. O. S. 253 ; 17 Jur. 927 ; 1 W. R. 
423 ; 61 E. R. 561. 

Annotation : — Mentd. Re Hichens, 4'Tanolfl r. Frauciw, Ex ji. 

Franclb, Ex p. Hichens (1854), 5 Do G. M. & G. 108. 

321. — — .] — Maw v. Topham, No. 1461, 'post. 

322. .] — WTiere the contract was originally 

injurious to the cestuis que trust, or would expose 
the person contracting to a suit on reasonable 
grounds by his cestuis que trust for breach of duty, 
the ct. will not, in the exercise of its discretionary 
jurisdiction, enforce a contract entered into by 
a person in a fiduciary position. — S neesby v. 
Thorne (1855), 3 Eq. Rep. 662 ; 25 L. T. O. S. 
125 ; 1 Jur. N. S. 536 ; 3 W. R. 438 ; affd. on 
other grounds, 7 De G. M. & G. 399, L. JJ. 

Annotations Mentd. Naylor v. Goodall (1877), 47 L. J. Ch. 

53 ; Re Ingham, Jones v. Ingham, [1893] 1 Ch. 352. 

323. .] — The ct. refuses to enforce specific 

performance of a contract which is a breach of 
trust, equally at the suit of the vendors as of the 
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purchast^i-s. — D unn v. Flood (1885), 28 Ch. D. 
586 ; 64 h. J. Ch. 370 ; 52 L. T. 690 33 W. R. 

315 ; 1 T. L. R. 206, C. A. 

Annotaiion : — Mentd. Re Hollis’ Hospital Tnislccs & Hapruo 

Contract, [1899] 2 Oh. 5 JO. 

324. .J — Though a purchaser may, as a 

general rule, require a conveyance to a nomint'o, 
he cannot require a conveyance to one of the 
vendors under circumstances which niay expose 
tliem to the risk of being parties to a breach of 
trust. — Delves v. Gbay, [1902] 2 Ch. 606 ; 71 
L. J. Ch. 808 ; 87 L. T. 425 ; 51 W. R. 56. 

326. Breach of trust by company directors 

— Agreement for forfeltiu’e of shares.] — Directors 
Ijad power, on non-payment of calls, to sue for them 
or forfeit & sell the shares. They proposed to a 
sliareholder to relievo liim from further liability, 
on his consenting to an absolute forfeiture. lie 
assented, but the directors, having afterwards 
discovered that he was in good cii'cumstances 
refuse<l to complete. Tlie ct. declined to compel 
the directors specifically to perform the contract. — 
IlABRis V. North Devon Ry. Co. (1855), 20 Beav. 
384 ; 52K. R.651. 

326. Legality of contract doubtful.] — 

'Trustees for the sale of certain lands joined with 
tlic trustees for* the sale of other lands, & with 
the absolute owner of other lands, in selling all the 
lands together. After entering into a contract 
for sale, they agreed as to the proportions in whicli 
they were to he entitled to the purchase-money. 
'I'lie conditions for sale staled, that as to a part of 
the lands the title was to comnience in 1845 only. 
It appeared on investigation that this only related 
to a very small part: — Held: so joining in the 
sale, so apportioning the jiurchase-money, was 
a breach of trust, &the condition was depreciatory ; 

specific performanci' at the suit of the, vendors 
refused. 

The doctrines & principles applicable to this 
case are ojiposed granting specific performance in 
the piH'sent instaru'e ; ife if it is not ch'ar that the 
contract . . . was a breach of trust, it must 
he held at least, t o be exceedingly doubt ful whether 
it is not so (Knkjht Bruce, L.J.). — Rede v. 
Oakes (1864), 4 De G. J. & Sm. 505 ; .5 Now Rep 
209; 34 L. J. Ch. 145; 11 L. T. 549; 10 .Tur. 
N. S. 1240 ; 13 W. R. 303 ; 46 E. R. 1015, L. JJ. 

- Consd. Dance r floldiiiirham (1H73), 8 Ch. 

A])!). 902 : R<' Cooper A Allen 'm Coutiact for .Suh* f<» 

Hai-locli (1870), 1 Ch. D. 802 , MorrlH r. Dehcuham (1876), 

2 Ch. D. rUO, Apld. Dunn r. Flood (ISHrO, 2S Ch. D. cm. 

Retd. Hiatt r. Hillnmn (1871), 2.') L. T fifi ; Baielay r. 

MoHsetu^er (IH7ri), 43 L. ,1. Ch. 449 ; Tolson r. Sheurd 

(1877), r> Ch. D. 19. 

Sale by trustees at inadequate price.] — 

See Sub-sect. 5, B., post. 

Agreement for lease.] -~,S'ec Landlord & 

Tenant, Vol. XXX., p. 407, Nos. 700-703 ; Vol. 
XXXI., p. 82, No. 2267. 


Sect. 6.— OPPRESSIVENESS OF CONTRACT. 

SuB-HECT. I. — Unfairness, 

A. In General. 

Z27. Whether ground for refusing specific per- 
formance — General rule.] — Tilly v. Peers (1791), 
cited 10 Ves. at p. 301 ; 32 E. R. 860. 

PART III. SECT, 6, SUB-SECT. 1.— A. 

327 i. Whether ground for refusing 
specific performance — General rule .] — 

A contract lo bo specifically performed 
inust be equal, fair & ocrtoln In its 
wrins, & founded on (pood consldera- 
tlon.—KAHLEY V. McGill (1864), 11 
Gr. 75.— CAN. 

.T. — VOL. XLIT. 


328. -.] — A ct. of equity will not 
decree a specific execution of articles, where they 
appear to be unreasonable or founded on a fraud. — 
Young v. Clerk (1720), Free. Ch. 538 ; 24 PL R. 
241. 

An notni ions Apld. Hick r. riiillips (1721), Free. Ch. 576. 

CODSd. Falcke r. dray (1859), 4 Drew. 651. Reid. Bower 
r. Cooi)or (1843), 2 Haro, 4<)H. 

329. .] — Squire v. Baker (1726), 2 

Eq. Cas. Abr. 58 22 PI. R. 51. 

330. — — Buxton v. Lister, No. 

143, ante. 

331. — Underwood v. Hitchcox, 

No. 226, ante. 

-.] — It is true, if parties enter 
into legal contracts they are bound to fulfil them. 
But if parties enter into contracts which are 
enforced for purposes of harass & vexation, cts. 
of equity properly inteiTem (IjORD Kenyon, M.R.). 
— Smith v. Morris (1788), 2 Bro. C. (\ 311 ; 2 
Dick. 697 ; 29 E. R. 171. 

Anuolations ; — Distd. Phillips r. Jones (1839), 9 Sim. 519; 
Mcllers r. Devonsldre (1852), 16 Beav. 252 ; llidgwav r. 
Sneyd (1854), Kay, 627. Consd. Simpson w luglehy (1872), 
26 D. T. 513. 

333. .] — Walpole (Lord) r. Orford 

(IjORD), No. 228, ante, 

334. - ] — Hamilton v. Grant, No. 

92, ante. 

335. .] — Gould v. Kemp, No. 362, 
post. 

336. .J — Croft v. Hawe (1836), 

Donnelly, 82 ; 5 L. J. Ch. 305 ; 47 E. R. 241. 

337. .] — Where a contract between 

two cos. proves to be one by which one of the 
contracting parties will gain considerable advan- 
tages, at the expense of the other, while the other 
will receive no corresponding benefit, whether 
such contract is or not legally valid, equity will 
not aid in enforcing it by a decree for specific 
performance. 

A jirivate Act of Parliament authorised one rail- 
way CO. to accept a lease of another railway ; the 
directors of the first co. then entered into an agree- 
ment with the directors of a third co., the stipula- 
tions of wliich were to be performed “ during the 
continuance ” of such lease. No lease within the 
provisions of the Act. was ever granted. The 
agreement appeared to be, if legally valid, at least 
unfair to the shareholdere of on(> of the cos. : — ■ 
Held : etjuit y would not enforce it by a decree 
for specific performance.— Shrewsbitry &, Bir- 
mingham Ry. Co. p. North Western Ry. Co., etu. 
(1857), 6 H. L. Cas. 113 ; 20 L. .T. Ch. 482 ; 29 
L. T. O. 8. 180 ; 3 .Tur. N. S. 775 ; 19 E. R. 1237. 

Anruiialiuns • — Consd. lUchmonil Wa(er\M)rk!3 Co. & Soutb- 
wtirk A" Vanxhall W'alerworks Co. r. Richmond V'cetry 
(1876). 34 L T. 480. Retd. Eustcru Counties Ry. r. 
IlawkcH (1S.')5), 5 H. L. Cas. 331 ; Lancaster & Carlisle 
Ry. r. N. W. Rv. (1856), 2 K. & J. 293 ; L. B. & H. C. Ry. 
r. L. A' S W. Rv (1859), 4 De G. & J. 362 ; A.-G.r. O. E. 
Ry. (1879), 11 Ch. D. 449 , Sun Permanent Benefit Bldfr. 
,Soc. V. Western Suburban & Harrow Road Pormanont 
Bhlp. Soe., [1921] 2 Ch. 83. Mentd. Reman r. Rufford 
(1851), 1 Sim. N. S. 550 ; Charlton r. Newcastle & Carlisle 
& N. E. Rv. (1859). 31 L. T. O. S. 22 ; Hare v. L. & N. W. 
Ry, (1861), 2 John. & H, 80 ; South Wales Ry. r. Redmond 
(1861 ), 1 0 C, B. N. S 675 ; Taylor r. Chichester & Midhurst 
Ry. (1867), L. R, 2 Exch. 356 ; Riche v. Ashbury Railway 
f^arrlajfc' & Iron Co. (1874), I,. K. 9 Exch. 224; Hire 
I’urchaso Furnishing Co. i\ Riohens (1887), 58 L. T. 400. 

338. Agreement In part executed.] — 

Wliere the manner of obtaining an agreement is 

although the purchaser was guilty of 
no greater fault than making a hard 
& unconsclentlous bargain. — G ough 
V. Bknch (1884), 6 O. R. 699. — CAN. 

327 iii. .] — Shkikh Abed 

Hoshkin r. Lalla Ramsauan (1870), 
13 B. L. R. 516, n. ; 13 W. H. 426.— 
IND. 


327 ii. .J -The ct. must see 

its yvay clearly before decreeing 
specific performance, & It must bo 
satisfied of the inU*grlty & good faith 
of the parties seeking its special inter- 
ference. VN’hero incapacity & In- 
adequacy go hand In hand, the ct. 
may rcfu.se to enforce a contrai’t. 


n H 
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Specific Performance. 


Sect. 6. — Op'prjissiveness of contract : Sub-sect. 1,A. 

not strictly just & regular, a ct. of equity ought 
not to decree a specific performance, although the 
agreement be in part executed. — Rochport v. 
Cbbswick: (1721), 1 Bro. Pari. Cas. 171 ; 1 H. B. 
49H. 

339. ■ — — Agreement, if um*easonable, 

though in part executed, not specifically deci*eed. — 
Edwards v. IIeathbr (1724), Cas. temp. King, 3 ; 
25 E. R. 190. 

340. -- — Agreement to purchase lands — Part 
discovered to be copyhold.] — A. articles with B. for 
the purchase of an estate of £180 per annum for 
which he was to give thirty-five years’ purchase, 
upon granting A; conveying to him, & pays £50 
in part ; but discovering that £30 per annum of 
the lands were copyhold, refused to go on. On a 
bill by B. equity will not decree a specific exc*cution 
of this agreement, being unequitable, but will 
order the £50 to be paid back. — Hick v. Phillu'S 
(1721), Free. Ch. 575 ; 24 R. R, 258. 

.* —Distd. Adauia v. Woai-e (ITHl), 1 Rro ft. (t. 
.'»67. Reid. DavlH r. S^'inuudH (17S7), 1 Cox, K<j. fas. 402. 

341. When rescission of contract refused.] 

— There may be a degree of unfairness in obtaining 
articles for the purchase of an estate, for which 
this ct. will not set them aside ; but will refuse 
its aid to carry them into execution ; Sc if the party 
wlio obtaint'd such art leles lias been in possession, 
Sc made lasting impi-ovements, he shall be allowed 
for them on consenting to delivi'r up tlie articles 
Sc account for the profits ; otlierwise, if lie goes 
to law, A fails there. — Savage v. Taylor (1730), 
Cas. temp. Talb. 231 ; 25 E. B. 753. 

Annotation : - Refd. Day i. Newman (17H8), 2 fJox. Kq Gas. 
77. 

342. - — .] — Bill for a specific perform- 
ance of a covenant for renewal dismissed, it being 
either a covenant for perpetual renewal, Ar if so, 
obtained without consideration from the lessor, 
or else inserted by mi.stake ; but tliere being no 
proof of its having been improperly obtained, a 
cross bill, to have it declared void, was diarnis.sed 
with costs. 

Though I see no equity to decree this agreement 
in specie, yet I see no reason to say that it was 
obtained fraudulent ly ; Sc therefore I must leave 
pltfs. to make what use they can of it at Jaw 
(Henley, Lord Keeper).~Redshaw v. Bedford 
Level ((Governor Sc Co.) (175U), 1 Eden, 34fi ; 28 
E. R. 718. 

Annotation Refd. Browne r. Tiglie (1834), 2 Gl. & Fin. 396. 

343. — .J - -A ct. of equity will exercise 

its discretion in cases of bills for specific perform- 
ance by dismissing them, although the sanu* cir- 
cumstances would not induce the ct. to make a 
decioe to cancel the agreement on a bill filed for 
that purpose. 

The ct. ivill never decree a specific performance 
unless the case of pitf. is perfectly clear from 
circumvention Sc deceit {per (Tir.). — Dav’I.s i*. 
Symonds (1787), 1 Cox, Eq. ('as. 102 ; 20 E, K. 
1221 . 

344. .] — There are many cases in 

wdiich the ct. will not disturb an agreement that 
ha.s been executed, though it would have refused 
to carry that agreement into execution {per Pur.). 


— WiLLAN t'. WiLLAN (1810), 10 Ves. 72 ; 33 E. R. 

fill, L. 0. 

Annotation : — Refd. M'Cnr(.byiJ. Dc CJalx (1831), 2 Rues. & M. 
614. 

345, Unfairness arising from uninten- 

tional act.] — Twining v. Morricb (1788), 2 Bro. 
C. P.320 ; 29E. R. 182. 

AnnotaUrmH : — Consd. Townehond v. Rtaugroom (1801), (5 
Vc8. .328 ; Mortlock r. Buller (1804), 10 voe. 292. DlStd. 
Mason r. Armlfafro (1800), 13 Vos. 2.5. Apld. Chitts r. 
Salmon (1852), 21 L. J. Ch. 750. Refd. Siifith v. Clarko 
(1806), 12 Vos. 177 ; W^hlte v. Cuddon (1842), 8 01. & Fin. 
766. Mentd. Er p. Locoy ( 1802 ), 0 Vcs. 625 ; p. 
Beimon (1805), 10 Vos. 381. 

346. Circumstances raising grave doubt 

of fairness.]— (1) Where a suit for specific perform- 
ance comes on on motion for doeree, the ct. may 
treat it as a motion & refuse it with costs. 

(2) Where, on a bill lilod for specific perfonnance 
by a vendor, circuin.stances not appearing on 
the abstract are discovered, raising a grave doubt 
of the fairne.ss of the transaction, the ct. will dis- 
miss the bill with costs. — W akde v. Dixon (1858), 
28 L. .1. (3i. 315 ; 32 L. T. O. S. .349 ; 5 .fur. N. H. 
098 ; 7 W. R. 148. 

Annotations : — As to (2) Apld. Simpson r. Ollley (1922), 92 
L J. Oh. 191. dnirmllit, Refd. Isaacs ?’. Towell, [1898] 

2 Gh. 285. Mentd. Gray v. Fowler (1873), L. 11. 8 Exch. 
249. 

B. What Amounts to U nfairness. 

347. Conditional agreement — In nature of 

wager.)— l^ARKEH e. J’almrr (1002), 1 Pas. in Ph, 
42 ; 22 E. R. 085. L. P. 

348. Infirmity of one party — Mental weakness 
— Sale of advowson.j — If a father who is possessed 
of an advowson, which he apparently de.signed for 
his son, be prevailed on. when in an infirm stale 
of mind, to enter into articles for the sale of it 
to another jierson, a Pt. of Equit y will not eom])el 
a specific performance, although there is no 
imposition or fraud imputable to the purchaser. — 
Bell v. Howard (1742), 9 Mod. Bep. 302 ; 88 
E. H. 407. 

Fraudulent Sc VoiDAiiiiE Pon- 
VEYANi^Es, Vol. XX\^, jip. 253-257, Nos. 802- 
831. 

349. Ignorance of one party — Improvident con- 
tract.]-— Sjiecific ijerfomianee refused, of a con- 
tract improvidently entered into by ignorant 
persons. — Martin v. Mitghej.l, Martin v. 1*eile 
(1820), 2 .lac. Sc W. 413 ; 37 E. R. 085. 

Annotations — Mentd. Laythorpe v. Bryanl (1836), 2 Hodg. 
25 ; MorKan r. Holford (1852), 1 Sin. &, (J. KU ; Heather 
r. O’Neil (1858), 2 Do G. & J. 399 ; iieuHH r. I'ickuley (1866), 
Ij. B. 1 Kxcli. 34 2 ; Jie Nallomil Savings Bank Ashocii,, 
Hobb’s Gone (1867), L. 11. 4 Eq. 9 , .lones r. Davies (1878), 

8 Gh. D. 205. 

-.] — See Fraudulent & Voidable Con- 
veyances, Vol. XXV., p. 255, Nos. 814, 815. 

350. Absence of legal advice — Where plaintiff 
solicitor.] — An agreement for a reversionary lease 
having been obtained by an attorney fj*om the son 
of his employer, who was remainderman in a 
settlement under which his father who had granted 
the existing lease was tenant for life. On a bill 
for specific performance, the ct. refused under the 
circumstances to enforce the agreement. 

F. under a settlement executed in 1710 was 
tenant for life of certain lands, with a power to 
lease for any term not exceeding thirty-one years. 


346 i. CircumsUiriccs rmsiny 

grave donht of fairness .] — MeDoNALli 
r. Bosk (1870), 17 Gr. 657.— CAN. 

PART III. SECT. 6, SUB-SECT. 1. 

— B. 

n. Infirmity of one party — Senile 
decay .] — Goitoh v. BENeii (1884), 6 
O. ri. 699.— CAN. 


349 i, Jyimranre of one party — Jtn- 
pronident contract .] — Doogk v. Tukneh 
(1860), 5 N. a, II. (1 Old.) 1.— CAN. 

o. Unfairness arising from rela- 
tionship of parties .] — Whore an In- 
tending purchaaor, by (lisguialng hls 
intentions under the role of a dis- 
interested friend, imposes on the 
confldenco thus ostnbUshod, & Induces 


the owner of laud to ocoopt an offer 
for tho purchase of It, whlcn probably 
would not otherwlso have Been ac- 
cepted without independent investiga- 
tion, spocifle performance of an agree- 
ment Tor sale thus procured wlU not 
be enforced. — Hbndehson v. Thomp- 
son (B. 0.) (1909), 41 S. C. 11. 445,— 
CAN. 
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i-emainder to his first & other sons successively 
in tail male. In 1745 F. granted to S., who was 
tiien acting as his attorney, a lease of lands, com- 
I)rising two himdred acres of good land, Irish 
plantation measure, for three lives or thirt/y-one 
years, whichever should last the longest. M. 
was the only son of F. In 1749 M. by a writing 
indorsed upon that part of the lease of 174.5, 
which was in the possession of 8. in consideration 
of £20, agreed to ratify that lease, &. on tlic expii’a- 
tion of the term, to grant a renewal for a further 
tonn of lives, a blank being left in the agreement 
as to the number of lives. The agreement was not 
indorsed on the counterpart of the lease in the 
possession of F. & was not registered till .lune, 
17(50. In May, 1700, F. died, leaving M. surviving, 
who by deed in 17(50, settled the lands in trust for 
himself for life ; remainder to his two daughters 
as tenants in common, llesp. became entith'd 
to one moiety of tlie lands, as the only son of one 
of the daughters ; at a sale under a decree in 
('hancory in 1H14, purchased the other moiety. 
At the time of the sale, it was mentioned that 
the lands were sold subject to the lease of 1745. 
S. died in 1 7S0, leaving L., who was the last .surviving 
life in the lease of 174.5, A held the lands untler the 
lease till his death, which took place in 1H17. 
Applts. claimed as devi.sees of L. In 1820 applts. 
filed a bill in Cliancery, stating the facts above- 
iiientioned. A j>raying a specific ])erformanc<“ of 
(h(‘ agr(!em<‘nt to gi-anf a renewal of tlie h^ase -- 
; ap]>lts. wei-e not entitled to siicli relief. — 
llLAKKNEY llAooTT (1829), d llli. N. S. 2:57 ; 

1 Dow. A Cl. 105 ; 4 F. It, i:52(5, 11. D. 

351. — .J — Where (lefts., vendors, sign 

a contra<;t of s.ile, without })rofcssional assistance, 
A yiltf.. i)urcha.ser, is a soil., eireumstanc('s of 
evidence, generally liading to tlu* notion of sur- 
])rise or mistake, A objections, otherwise not 
(h'dsive per .sc, will b<‘ sulliciint to induc(' tlui ct. 
to withhold a decree for specific iterformance. 

1 cannot lielj) thinking . . , that pltf. .should 
not hav^e sudicient defts. to sign, witliout previously 
consulting then- solr. ( Ai.dekson, 1L). Dk\hi)ON 
c. Eamfokd (1841), H) 1j. .T. Kx. F<i.-54. 

352. Where no fraud proved.] — Specific 

jierformancc decreed in favour of a purchaser, 
though no solr. actad for the v^endor ; A though 
tlie contract was executed under circumstances 
which might easily hav^e led to fraud ; no fraud 
being prov^ed in the vendor or his agent. — JauHT- 
FooT V. TIfuon (1839), 3 Y. A C. Ex. 58(1; 1(50 
F. IF 835. 

Annoiaiums Cox v. Smith (1808), 15) L. T. 517, 

Lnmley i\ TlmtiiH (1875), 28 L. T. 157. 

353. Signature Induced by promise of 
plaintiff.] — A faim was put up to auction on certain 
conditions of sale, but was bought in by the 
vendor. Hubaequcntly the vendor entered into 
an agreement for sale thereof, with a purchaser 
who had not then seen the conditions of sale, but 
who represented to the vendor that, if the agree- 
ment entered intei were not in accordance with the 
conditions of sale already prepared, he would 
alter & adapt it thereto. The vendor was a 
decrepit old man, but not incompetent to transact 
business ; but in entering into the agreement 
lie had no solr. nor agent. Tlu; purchaser having 
declined to adapt the agreement to the conditions 
of sale, in the particulars in which it differed, & 
having filed a bill for specific perfonnance : — Held : 
specific performance could not be enforced, 
because the promise to adapt the agreement to the 
conditions of sale might liavm operated as an induce- 
ment to tlie vendor to sign it, but as imbecility 
A fraud were set up as a defence, A not proved, no 


costs wore given. — Mioklethwait v. Nightingale 
(18 tS), 12 L. T. O. S. 82 ; 12 Jur. 038. 

354. Agreement for building lease.] — 

In the year 1852, deft, was entitled to the residue 
of a term of years of some lands of which pltfs. 
were seised in fee. After much negotiation, 
dravving up of agreements, A alterations A 
modifications of these agreements, deft, signed in 
Aj>r. 1854, an agreement to surrender his existing 
interest, A to take a new lease, by which he was to 
covenant to build a large number of houses, A to 
lay out (he premises A roads, A to build drains in 
the manner therein stated, lie agreed fiu’thor to 
covenant not to underlet or assign the premises 
without permission from idlfs., A in ca.se of any 
breach of any of these coviuiarits pltfs. were to bo 
at liberty to re-enter on the whole of the premises. 
During the earlier part of this negotiation deft, 
had been assisted by his own solr., but for some 
time previously to t-he execution of tlu' agreement 
of Apr. 1854, he apjieared not to have consulted 
any professional man, excejit his own surveyor. 
At the execution of the agreement deft, had had 
no assistance whatever, A in fact no one was 
present on his behalf, deft, observing at that time 
that he was sure the solr. for pltfs. “ would not 
allow him to do anything wrong.” The permission 
of the (Charity Domrs. was obtained, but upon 
pltfs. delivering to deft, an abstract of their title, 
deft, handed the matter ov^er to his original solr. 
who requested that some minor alterations might/ 
be made in tlie terms of the agreement, to many 
of which pltfs. yielded. TTltiraately, however, 
deft , demanded that the clause against underletting 
should be omitted in preparing the lease, A on 
pltfs. declining to accede to this demand, deft, 
refused to complete liis contract on the ground 
of surprise A undue influence over him. Pltfs. 
then instituted this suit, praying by their hill a 
specific performance of the agreement : -Held : 
tli(‘re existed no reason whatever for releasing 
deft, from the contract into which he liad thus 
entered. — llABEUDA.SHEU.y Do. v. Isaac (1857), 29 
I.. T. O. S. 350 ; 5 W. 11. 855. 1.. .1.1. 

355. Vendor’s knowledge of disapproval of 

purchaser’s solicitor — Exorbitant price.] — An estate 
was put up to sale by auction. The conditions of 
sale were drawn out in manuscript, but wore not 
prinhal or (;irculat(*d. They were shown in this 
stat<; to IF, a solr. for a poi’son who was likely to 
he a purchaser. He objected at once to one of the 
conditions of sale, as one to which the contemplated 
purchaser could not he advised to assent. The 
auction took place, A t he objection to this condition 
was ])ublicly noticed by an indifferent attendant 
at the sale. The property was bought in. 

On the following daj the proprietor of the es 
tate called upon the contemplated purchaser, A 
persuaded him to sign an agreement for the pm*- 
chase of the estate, as it was alleged at a most 
exorbitant price, A containing, by reference to, 
the objected condition of sale : — Held : under such 
a state of circumstances, specific peiTonnance of 
the agreement could not bo enforced. — F ee v. 
Dawson (1801), 4 F. T. 404. 

356. Signature by Illiterate person — Agent of 
defendant — Contract drawn up by plaintiff.] — On 
a bill for the specific performance of an agreement 
by which A., as agent for B., contracted to let to 
0. a piece of ground for a term of years at a yearly 
rent ; it appearing from the evidence that B. 
intended to let the ground for the building of 
houses of a particular class, A that if ho had 
authorised A. to act as agent in the letting of the 
ground, which was disputed, he had told him the 
purposes for which it was tx) bo let : — Held ; as 

H n 2 
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Specific Performance. 


Sect. G. — 0pjjrc8m:eim<ifi of canfracl : Suh-sect. 1, B. ; 

siU)-8(icl. 2, A, & li. (g),] 

the agreement did not contain any reference to 
building, nor any covenant to build, it was not 
under the circumstances such an agreement as 
o\ight to be performed ; & a decree for a specific 
pei-formance was refused. 

Supposing the authority to B. to enter into the 
agreement with pltfs. to be clearly proved it does 
not follow that it is such an agi*eement as a Ct. of 
Equity will decree to be specifically performed. 
The agreement appears to liave been signed by an 
illiterate person, as agent for deft, 1^., & to have 
been drawn by one of the pltfs. {per Cur,.). — 
IlELSHAM V, I.ANGLEY (1841), 1 Y. & C. Ch. Cas. 
175 ; 02 E. R. 842. 

— See Contract, Vol. XII., p. 92, No. 505 ; 

Fraudulent &, Voidable Conveyances, ^'ol. 
XXV., p. 250, Nos. 825-827. 

357. Unreasonable covenant In lease — Lease of 
mines.] — A lease of mines contained a covenant 
that, if the lessor should at any time before tlie 
expiration or determination of the lease give notice, 
in writing, to the lessee, of his desire to take all 
or any part of the machinery, stock-in-trade, 
implements, etc., in or about the mines, then the 
leasee would, at tlie expiration of tlie lease, deliver 
the articles specified in the notice to the lessor on 
his paying the value of them, such value to 
be ascertained in the manner therein mentioned : 
—Held : the covenant was so injurious oppres- 
sive to the leasee, that the ct. ougiit not to 
enforce it, or to giant an injunction to prevent 
a breach of it.— Talbot v. PVird (1842), 13 Sim. 
173 ; 0 Jur. 843 ; 60 E. R. 00. 

358. Sale of leasehold — No opportunity for 

defendant to examine.]— Midgley r. Smith, [1893] 
W, N. 120. 

.] — See TjANdlord & Tenant, Vol. XXX., 

pp. 412 414, Nos. 743, 744, 754-750. 

359. Unfairness arising from relationship of 
parties— Contract with heir of plaintiff.]— Bill for 
specific performance of a contract against the heir- 
at-law of the vendor dismissed without costs, 

6 the parties left to their remedy at law, the ct. 
not being satifstied with the evidence as to the cn- 
cumstances under which tlie contract was signed 
by the vendor. — Valentine v. DicivInson (1801), 

7 Jur. N. S. 857 ; 9 W. R. 025. 

Solicitor & client.] — See Solicitors. 

.] — See, (fenerally. Contract, Vol. XII., 

pp. 98-112, Nos. 011-738; F'raudulent & 
v'oidable Conveyances, Vol. XXV., pp. 257-200, 
Nos. 832-902. 

Drunkenness.] — See Contract, Vol. XII., pp. 
41, 42, Nos, 199-217 ; Fraudulent «fc Voidable 
Conveyances, Vol. XXV., p. 255, Nos. 817-819. 

Duress.] — See Contract, Vol. XII., pp. 92-98, 
Nos. 500-010. 

Lunacy.]— *SVe Lunatics, Vol. XXXIII., pp. 
128-130, Nos. 47-139. 

Agreements In restraint of trade.]— Bee Trade 
& Trade Unions, 

Agreements for salvage.] — See Shipping, Vol. 
XLI., pp. 857-801, Nos. 72315-7251, 7207-7282. 

Family arrangements.] —Bee Family Arrange- ' 
MENTR, Vol. XXIV., pp. 955-900, Nos. 87-135. 


Sub-sect. 2.— Hardship. 

A. In General. 

360. Whether ground for refusing specific per- 
formance.] — Ely (Dean & Chapter) v. Steward 
(1740), Barn. Ch. 170 ; 2 Atk. 44 ; 27 E. R. 000, 
L. C. 

Annotdiion : — Mentd. RobiiiHon r. Duloep Siugh (1879), 11 

Ch. D. 798. 

361. .] — The ct. is not obliged to decree 

a specific performance, & will not, where it would 
be a hardship (Lord Hardwicke, C.). — City op 
London u. Nash (1747), 3 Atk. 512 ; 1 Ves. Sen. 
12 ; 27 E. R. 859, L. C. 

Annotations : — Refd. Lucas r. Coincrford (1790), 8 Sim. 499 ; 

Bracobridgo v. Buckley (1816), 9 J'rlcc, 200 ; Storcr v. 

O. W. Ky. (1842), 6 Jur. 1009. Mentd. Oasberd t>. Ward, 

Jouos & A.-(L (1819), 6 Price, 411. 

362. .] — Any circumstance of unfairness 

on the part of pltf. or those under whom he 
claims, or even any circumstance of hardship 
in deft.'s situation will incline the ct. not to 
interfere (Lord Brougham, C.). — Gould v. Kemp 
(1834), 2 My. & K. 304 ; 30 E. R. 969, L. C. 

Annotations • — Mentd. AV Wilks, Child Bulmer, [1891] 3 

Ch. i>9 ; In the Katatc of Heys, Walker r. Gasklll, [1914] 

I‘. 192. 

363. .] — Kimberley r. Yeo, Kimberley v. 

.Tennings, No. 20, aitfe. 

364. .] — In cases of specific pei'formance, 

cts. of equity exercise a discretion. In cases of 
great hardship, they will not inhuJere, but will 
Iimve jJtf. to his remedy by recov<*ry of damages 
at law. 

Trustees joined their eesiui qiie trust in a contract 
for sale, personally agi-eod to exonerate the 
estate from any incumbrances tlicreon. They 
were considerable incumbrances, <te it did not 
appear whether tlie purchase-money would be 
sufficient to discharge them, or what would be the 
extent of the deficiency. The ct. refused to decree 
a specific performance against the trustees, so as 
to compel them to exonerate the estate, but hJt 
the purchaser to his remedy by action for ilamages. 
- V EDGWOOD p. Adams (1843), (5 Beav. (500 ; 49 
E. R. 958 ; subsequent proceedhtqs (1844), 8 Beav. 
103. 

Annotations : — Apprvd. Watson v. Marslon (1853), 4 Do G. M 
& G. 230. Consd. Falcko v. Gray (1859). 4 Drew. 051. 
Re!d. llollliii? r. Luinlcy (18.58), 28 L. J. Ch 249. 

365. A ct. of equity will not decree 

specific performance of an agreement more favour- 
able t D pltf. than to deft., involving hardship 
upon deft. & damage to his property, if he entered 
into it without advice or assistance, A: there be 
rea.sonable ground for doubting wiiether ho entered 
into it with a knowledge & understanding of its 
nature & its consequences. 

Suit for specific performance of a partnership 
agi'cement, luepared written by pltf., ilismissed, 
& pltf. left to his rimiedy, if any, at law for damages 
for non-i>erformance thereof ; deft., an illiterate 
inan, being at the time of the execution of the 
agi'eement considerably in liquor, without pro- 
fessional advice, & without knowledge of its nature 
c consequences, which were liighly favourable to 
pltf., & the agreement witli respect to the property 
affected by it being moreover vague & obscure. — 
ViVERH V. Tuck (1803), 1 Moo. P. C. (\ N. S. 510 ; 

0 L. T. 554 ; 15 E. R. 794, P. 


PART III. SECT. 6, SUB-SECT. 2.— A. 

360 i. fV/irthrr ground for refusing 
specific performmice.] — Dowsett r. 
Keid (1912), 15 C. L. B. 695.— AUS. 

36011, .]— Hill r, Bupfalo & 

Lake Huron Ry. Co. (1864 , 10 Civ. 
5{)6.~ CAN. 

860111. -- -_.]__To entitle the ot. to 
Interiei'o with the contractual rigThts 


of the parties & to grant the equitable 
relief of specific performance after 
default has been made by the pur- 
chaser in the performance of his 
contract. It must appear that this can 
be done without Injustice to the 
vendor. — Fiikdekiksen v. Stanton & 
Richards (1913), 24 W. L. II. 891 ; 
4 W. W. R. 1224 ; 12 D. L. K. 50.5 ; 
0 Sosk, L. It. 10,5.— CAN. 


360 iv. .] — If a person contracts 

to do a thing which ho may do hlm- 
H(4f, or has the moans of compelling 
others to do, equity will compel him 
to do It, unless it be highly unreason- 
able, In whlcli case the other party 
shall not bo held to the contract. — 
Costiuan V. HastleU (1804), 2 Sch. 
& Lef. 159.- IR. 
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350, .] — Re Highett & Bibd’s Contract, 

[19031 1 Ch. 287 ; 72 L. J. Ch. 220 ; 87 L. T. 697 ; 
51 W. B. 227 : 47 Sol. Jo. 204, C. A. 

AnnoMions : — Mentd. Rc Alien & Driscoll’s Contract, [1901] 
2 Ch. 226 ; Ke Taunton & Wost of England I’erpotual 
Benefit Bldg. Soo. & Roberts’ Contract, [1912] 2 Ch. 381. 

367. Must be Inconsistent with Intention 

of parties.] — On the question of executing an 
agreement, hardship cannot be regarded, unless it 
amounts to a degree of inconvenience & absurdity, 
so great as to afford judicial proof that such 
could not be the meaning of the parties. — 1*iiebble 
V. BoonuRST (1818), 1 Swan. 309 ; 1 Wils. Ch. 161 ; 
36 E. K. 402, L. C. 

Annotations : — Bold. Hill r. Goinino(1839), 5 My. & Cr. 2.'>0 , 
Wollesloy v. Wellesley (1839), 4 My. & Cr. 561. Mentd. 
Maxwell v. Ward (1822), 11 Price, 3 ; Moclm-can v. Lane, 
Melhuish v. Maclurcan (1858), 5 Jur. N. S. 50. 

368. Hardships within knowledge of defen- 

dant.] — Deft, entered into a contract to purchase 
leaseholds, art-er his solr. had perused the leases. 
He intended to apply the property to a puri)ose 
which it turned out was prohibited by the lease : — 
Held : whether the vendor knew the purchaser’s 
ink'ntion or not, the purchaser was bound specifi- 
cally to perform his contract. — Morley v. Claveh- 
ING (1860), 29 Beav. 84 ; 54 E. B. 558 ; mibsequenl 
■proceedim/s (1861 ), 30 Beav'. 108 ; 9 W. B. 801. 

Agreements for leases.] — >SVc JiANDLORo & 
Tenant, Vol. XXX., pp. 411, 412, Nos. 739, 744. 

B. IVhat Hardship SaJJirieiit. 

(a) J a (Iraeral. 

369. Where performance would Involve for- 
feiture.] — Paine v. Brown (17.50), cited in 2 Vcs. 
Sen. at p. 307 ; 28 E. B. 198, Jj. O. 

Afinotaiion ; —Consd. Ho«cll r. (ioorge (1815), 1 Madd 1. 

370. .J — (1) A person not a party to t he 

contract ought not to be made party to a suit for 
specific i>erformanoe. 

(2) One .stipulation in a conti'act for purchase 
was, tliat the vendor should make a certain road, 
which it turned out lic could not make without 
incurring a forfeiture : — Held : the puj’chaser was 
entitled to a decree for specific performance witli 
a compensation for the damage, if any, in conse- 
quence of the road not being formed. — Beacock 
r. Penson (1848), II Beav. 3.55 ; 18 L. J. Ch. 57 ; 
12 L. T. O. H. 329 ; 12 .lur. 954 ; 50 E. B. 854. 

Annoiaimtut As to (2) Refd. Rainsden i'. IIIi-hI (1858), 4 
•Till’. N. S. 200. (loLcrallu, Mentd. Sidney v. Clarkson 
(1865), 1 1 W. U. 157 , FurnesH Ry. r. Cumberland Co-op. 
Bldg. Soe. (1884), 52 L. T, 144 : Birmingham & Distrlol 
Lund Co. r. Allduy, [1893] 1 Ch, 312. 

371. .] — When deft, resists specific per- 

formance of a contract on the gi-ound that lie would 
Hiereby incur a forfeiture, tiic ct. will look at tlio 
circumstance which gave rise to the danger of 
forfeiture, A:, if it arise out of deft.’s own acts 
subsequent to tlie contract, it will decree specific 
performance, A leavt* deft, open to the conse- 
quences of his acts. IIei.ling v. Litmrey (1858), 
3 De G. & .7. 493 ; 28 J.. .1. C’h. 249 ; 33 L. T. (). S. 
18 ; 23 J. P. 356 ; 5 Jur. N. «. 301 ; 7 W. B. 152 ; 
44 E. B. 1358, I.. .1.1. 

^imwlation : — ^Reld, Wlllmott r, Baibcr (1880), 15 Cb. D, 96. 

Agreement for lease.] --»SVc Landlord & 

Tenant, Vol. XXX., p. 411, Nos. 737, 738. 

372. Difficulty & expense of performance.] — 

Rc Brighton By. (V). (circa 1840), cited in 6 .lur. 
at p. 1010, C. 

An?u)taiion : — Consd. .Siorer i’, G. W. Ry. (1842), 6 Jnr. 
1009. 

PART III. SECT. 6, SUB-SECT. 2.— 

B. (a). 

p. Mistake in description of title hp 
agent of vendor ,] — Doft.’s agent for 
sale agreed to boH to pltf. certain lands 
with a title under Real Property Act. 


373. .J — Storek V. Great Western Ry. 

Co., No. 50, ante. 

374. .] — Webb v. Direct London & 

Portsmouth By. Co., No. 380, post. 

375. Risk of opei^ng foreclosure — ^Purported 
sale by mortgagee imder power of sale.] — A mtgee, 
with power of sale, obtained a foreclosure decree, 
& then entered into an agreement to sell the 
estate, with a clause providing that as the vendor 
was mtgee., witli power of sale, she would only 
enter int/O the usual covenant that she had not 
incimibcred. The purchaser objected to the 
validity of the foreclosure decree, & insisted upon 
liaving the conveyance under the power of sale ; 
& on the vendor declining to convey in that form, 
instituted a suit for specific performance, in wliicii 
tlie vendor adduced evidence, showing tliat the 
above-mentioned clause was insfirtod by inadv'^ert- 
ence, that she never intended to incur the risk 
of opening tlie foreclosure by conveying under tlie 
power : — Held : tlie mbsappreliensuon was a suffi- 
cient defence to the enforcement of a conveyance 
under the power. — W atson v. Marston (1853), 4 
De G. M. & (L 230 ; 1 W. B. 362 ; 43 E. B. 495, 
L. JJ. - 

A nnotations ; — Refd. Falcke r. Gray (1859), 4 Drew. 651 ; 

ClaiToll V. Keays, KouyH v. CaiToll (1873), 22 W, R. 243 ; 

Hickman v. Berans, [1895] 2 Ch. 638 ; Stevens v. Theatres, 

11903] 1 Ch. 857. 

376. Sale of land without means of access.] — 

In the absence of special circumstances, a ct. of 
equity will not enforce specific performance of a 
contract for the purchase of land which is silent 
as to the means of access to it, wlien it is reasonably 
uncertain whether any means of entering on the 
land at all times can be conferred on the pur- 
cliaser ; & where the circumstances of such a case 
did not appear to tiio ct. sullicient to constitute 
a waiver of the objection, a bill for specific per- 
fomiance was dismissed witli a fixed amount of 
costs. — D enne V. Light (1857), 8 De G. M. As (». 
774 ; 26 L. J. Ch. 459 ; 29 L. T. O. S. 60 ; 21 J. P. 
437 ; 3 Jur. N. S. 627 ; 5 W. B. 130 ; 44 E. B. 
.588, L. J J. 

377. Solicitor contracting In own name — For 
purchase of land on behsdf of client.] — A solr. 
contracted, in ins own name, to purcliase a freo- 
liold ; lie resisted the performance of it on the 
ground that he had acted as Die mere agent of a 
client, & tliat, it being a case of liardshi]), damagt's 
at law would be an adequate remedy to the vendor : 
— Held : he was liouud to perform the contract. — 
Saxon r. Blakj-: (1861), 29 Beav. 438 ; 54 E. B. 
697. 

378. Where performance would expose defen- 
dant to criminal proceedings.] — Ihojicrty sold by 
auction under tlie description of an eligible free- 
hold property for investment , romi>rising a house* 
&. shop let on a quarterly tenancy, was discovered 
before completion to be used by the tenant as a 
disorderly house. Neith(>r the vendors nor the 
purchaser knew previously that the house was 
being impi oporly used. Tlio agreement of tenancy 
contained a covenant by the tenant not to use the 
house as a disorderly house, & a proviso for re-entry 
in case of Iireach of covenants : — Held : specific 
performance ought not to be granted, inasmuch 
as the purcliaser, unless he took steps to prevent 
the impi'oper use of tlie property by the tenant, 
would become liable as lessor to criminal pro- 
ceedings under Criminal Law Amendment Act, 


'J'ho lau«lH were nf)t under the Act, but, 
by a mistake of the agent, were bu 
described In the contract. Deft, re- 
fused to bring the lands imder the Act 
& purported to rescind ; — Held ; the 
contract should bo spccifioally en. 


forced, there being no such hardship 
arising from tlie agent’s mistake as 
would be a dofonco lu equity to deft. 
— Fihohek r. Bknnktt (1911), 11 

S. R. N. S. W. 399 ; 28 X. S. W .\V. N. 
113.— AUS. 
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Sect, 0 . — Ojtpremiveiiess of contract : Sub-sect. 2, B. 
(«) (6), & C. ; sub-sect, 3.] 

1886 (c. 69), by reason of the state of the property 
at the time of the sale. — H ope p. WAiiTER, [1900] 

1 Oh. 257 ; 09 I.. J. Oh. 166 ; 82 L. T. 30 ; 16 
T. L. R. 160, 0. A. 

Annotation Consd. lie Lcylaiid & Taylor’n Ooiitraet (1900), 
83 L. T. .380. 

Insolvency of tenant — Agreement for lease.] — 

Sec Landlord A Tenant, \’'o 1. XXX., p. 414, 
Nos. 768-765. 

(h) Hardship Arising Subsequent to Contract. 

379. General rule — Specific performance de- 
creed.] — G raves v. White (1680), Freem. Ch. 67 ; 

2 Eq. Cas. Abr. 052 ; 22 E. R. 1067, L. 0. 

380. .] — Semhle : the fact that the 

performance of an agreement has, owing to circum- 
stances whicJi have subsequently occurred, becoruo 
hard in its consequences to one of the parties, or 
that he is called upon to perform it under circum- 
stances which he had not contemijlated, is no 
objection to the specific perfonnance of the 
contract in equity, there being nothing doubtful 
in the meaning of the agreement, A nothing hard or 
oppressive in its terms at the time it was made. 
Webb r. Direct London A 1V)RTsmouth Ry. (!o. 
(1851). 9 Hare, 129 ; 20 I.. .1. (’h. 566 ; 17 J.. T 
O. S. 210 ; 15 .lur. 6f)7 ; tiff E. R. 444 : o// appeal 
(1852), 1 De (i. M. A (J. .521, L. .1.1. 

Annotatuois CoTiSdi, Purkm v. Thoidld 1(5 Beav 

59: Stuart r. L, it N. W. Ur. (IH.VJ), 1.5 Bt-av. 513 
Kaatcni Cduntic's lly. r Huwkos (1H5.5). 5 11. L Caa. 331 
Befd. Gapre r. Nowmurkot I'y. (1852), 18 Q B. 4.57 
(looday v. Colohretcr, etc. lly. (1852). 17 Boar 132 
Stuart r. L. & N. W. Ry. (18.52), 1 De (1. M. A (1. 721 
Shrowshurj' A Biiiiuiiprhaii^ l!y. i\ L. A N. W. Ry. (18.5.1), 

4 Do G. M. A G. 11.5 ; Noiwieh Corpn. r. Norfolk R>. 
(1855), 4 E. A B. 397. Mentd. Tiverton A North Devon 
Ry. 13. Looseinore (1884), 9 App. Can 18U. 

-.] — Haywooi> r. Cope, No. 

ante. 

382. r. Ja'Mley, No. 

371, ante. 

383. Losing bargain.] - City of I^ondon r. 
Richmond (1701), Free. Ch. 156; 2 Vern. 421; 
23 E. R. 870 ; on appeal, sub notn. Richmond v. 
City of London (1702), 1 Bro. Pari. (’a.s. 516, 11. L. 

Annotations' — Mentd. Bally r. W(‘11 h ()7(i9), Wilm. 311. 
Meiix V. Mallby (1818), 2 Swan. 277 , Small r, Attnood 
(1832), You. 497. 

384. Value of subject-matter unknown at 

time of contract.] — A non, {circa 1725), cited in 
(5 Ves. at p. 24 ; 31 E, R. 919. 

Aniwtation : — Consd. Mortimer r. CHj)pei' (1782), 1 Bio. G. C. 
1.56. 

385. -.j — (1) A contract for the sale 

A jiurcliase of an uncertain tiling, the extent A 
value of which is xmderstood to be unknown to 
both parties, is valid, A neither party can resist 
completing merely because the reality has turned 
out to bo different from what was anticipated. 
Hut. where something diflfcTcnt from wliat is claimed 
by tlie purcha.ser was intended to be sold by the 
vendor, thi.s ct. 54ill not compel the latter specifi- 
cally to perform tin* contract, which, in substance, 
though not in terms, is really different from that 
which was (mU-ivd into. 

(2) Whore the teriiLS of a contract are ambiguous, 
A, by adopting the construction of the purchaser, 
would compel the vendor to convey property not 
intended or bt*lieved by him to be included in the 
contract, this ct. will not decree a siiecific per- 
il. IVhoc pci'fontuince would in- 
voliw purchaser in lawsuit <o render 
'/iroperti/ fit for Ida purpose.] — iMCKniAl. 

B^XK; OF Gaxada r. Mk'B’vi.fk (1886), 

11 G. R. 167. -CAN. 


formancc. — Baxendale v. Seale (1856), 10 Beav. 
601 ; 24 L. J. Ch. 385 ; 24 L. T. O, S. 306 ; 1 Jur. 
N. S. 681 ; 52 E. R. 484. 

Annotation .’—As to (1) Reid. Bottyos r. Maynard (1882), 46 
L. T. 766. 

386. Hardship arising through death of party — 
Sale in consideration of annuity.! — Sale of an estate 
for a certain sum of money A an annuity for life. 
The agi33ement being fair, a ct. of equity will 
decree a specific performance, although the party 
die before any payment of the annuity. — Mortimer 
V. Capper (1782), 1 Bro. C. C. 156 ; 28 E. R. 1051, 
L. C. 

Annotations : — Cousd. Rritcbard r. Ovoy (1820), 1 Jac. A 
W. 396. Apld. Kenney v. Wevham (1822), 0 Madd. 355. 
Expld. Davies r. Ooopei (1840), 5 My. A Or. 270. Distd. 
Gounter v. Maepberson (1845). 5 Moo. D. (^ (t 83. Conid. 
Coles V. Brlstowo (1868), L. B. 6 Ki). 149. Reid. Bower 
V. Cooper (1843), 2 Hare, 408; Stilckland v. Turner 
(1852), 7 Exeb. 208. 

387. Failure of defendant’s purpose.] — B. 

treats with A. for a piece of land, having an inten- 
tion to build a mill, to which the consent of a 
corpn. is necessary; but A. refuses to treat on 
condition, B. fails in obtaining consent. This 
faihir(‘ in Ids speculation is no defence against 
a bill for specific performance.—' Adams r. Weare 
(1784), 1 Bro. C. C. 567 ; 28 E. R. 1301, ].. C. 
Annotation Ezpld. Bray r. Britrirs (1872), 26 Jj. T. 817. 

388. Hardship arising from conduct of plaintiff 
— Covenants restricting use of land — Character of 
surrounding land altered with acquiescence of 
plaintiff.] — -Wluue laud is conveyed in fee. by deed 
of feoffment, subjects to a perpetual ground rent, 
A th(‘ feoffee cov.i‘nants for himself, his heirs A 
assigns, with tin* feotfor, the owner of adjoining 
lanils, his lieu's, exors., administrators A assigns, 
not to use tlie land in a particular manner, with a 
view to the more anqile enjoyment by tlie feoffor 
of such adjoining lands, A the sub.se<iuent acts of 
the feoffor or of those claiming under iiim, have so 
altered the characti'r A condition of the adjoining 
lands that, with reference to the land conveyed, 
the restriction in tlio covenant ('('ases to be appli- 
cable according to tlu* mt<*nt A sjnrit of the 
contract, a ct. of equity will not interpose to enforce 
the covenant, but 5\ull leave the parties to law. — 
Bedford (Duke) ?». British Museum 'Prustioes 
(1822), 2 My. A K. 552 ; 1 Coop. temp. Cott. 90 ; 
2 J. Ch. i29 ; 39 E. R. 1055, L. C. 

A nnyotations Apld. IlawkiiiH V. Seiuboimigb (183.J), 2 

L. J. Gh. 126. Dlstd. Kemji r. Sobt-t (1851), 1 ,Siui. N. S. 
517 : WchIcjii r. Manlrrmott (1866), 2 Gh. App. 72. 
Apld. I’oek V. Matthews (1867), L K. 3 Eij. 515. DiStd. 
Kilby V. Havllaiiil (1871 ), 24 L. T. 353. Consd. Doherty 
r. Allnmii (1878), 3 Apj). ('as. 7(»9. Expld. Sobers r. Colly ei 
(1884), 28 Gh. D. 103. Difltd. Blown r. liisklp (1884), 
Gab. A El. 231 , Knight v. HlmmondH, 11896) 2 Cb. 294. 
Expld. Gsbonie r. Bradley, 11903) 2 (’b. 14 6. Reid 
Kepjiell r. Bailey (1834), 2 My. A K. 517 ; Souiro v. 
Gampbell (1836), 1 My. A Gr. 459 ; Dietiichsen r. cWiburn 
(1846), 7 Ji. T. O. K. 445 , Kirk v. Bromley' Giilou (1846), 
16 L. J. Gh. 114 . Talk r. Moxhay (1848), 11 Beav. 571 ; 
I'atvblnK' V. Dubbins (1853), Kay, 1 ; Gblbl r. Douglas 
(1854), 23 L. T. O. S. 140; Child r. Douglas (1856), 2 
Jnr. jy. H. 950 ; Johnstone r. Hall (1856), 2 K. A J. 414 ; 
Wilson V. Hart (1865), 2 Hem. A M. 551 ; Mitchell v. 
Steward G 866), L. R. 1 Eq. 541 ; Bowes v. Law (1870), 
L. K. 9 Eq. 636 ; (4oriuan r. Ghapuian (1877), 7 Cb. D. 
271 : Reiials r. Cowlishuw (1879), 11 Gh. D. 866 ; 
Mackouzlo v. CbJldors (1889), 43 Cb. D. 285 ; Meredith r. 
Wilson (1893), 69 L. T. 336 ; Sobey v. Sainsbury, [1913] 
2 Gh. 513. Mentd. A.-G. r. Glapham (1853), 10 Hart', 
540 ; Ford v. Tynte (1865), 34 L. .1. Gh. 452 ; Alliance 
Economic Invest ment Go. v. Bertou (1923), 92 L. J. K. 11. 
750. 

389. Forfeiture of lease.] — Leasehold 

property was sold by auction on June 8, 1858, with 
a condition for completion on .Inly 20 following, 

affd. (1860), 8 Gr. 98.— CAN. 

t. Hardship arising from delay in 
granting possession ,] — Major v. Shep- 
herd (1909), 18 Man. L. R. 501 ; 10 
W. L. R. 293.-— CAN. 


PART III. SECT. 6, SUB-SECT. 2. 

B. (b). 

r. Hardship arising from deprecia- 
tion in value of subject-matter.] — 
Gorrov V, Corhy (1859), 7 Gr. 50; 
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The title was accepted by the purchaser on July 
16, but owing to disputes as to the value of the 
fixtures the meeting for completion did not take 
place till Aug. 26. The purchaser then discovered 
that tlie vendors had renewed the insurance, which 
expired on June 24, for one month only, so that 
the property became uninsured on July 24, & 
thereupon became forfeited to the lessors. On 
Sept. 7, the purchaser absolutely repudiated the 
contract. The vendors subsequently renewed the 
insurance, & obtained a waiver of the forfeiture 
from the lessore, &, the purchaser i-efusing to 
complete, they filed a bill for specific performance : 
— Held : although the vendors were not bound 
to renew the insurance, yet having done so in so 
unusual a manner, the ct. would not decree 
specific performance, & the bill was dismissed, but 
without costs. — Dowson v. Solomon (18.59), 1 
Drew. & Hm. 1 ; 20 L. J. Ch. 129 ; 1 L. T. 246 ; 
6 Jur. N. 8. :i:i ; 8 W. 11. 123 ; 62 P). K. 278. 

Aniv)tahon : — Reid. Newman v. Maxwell (1899), 80 L. T. 

081. 

390. Hardship arising from conduct of defendant 
— Company disabling themselves from taking land.] 

-—Qu. : wh<‘ther a ct. of equity will decrc<‘ the 
specific performance of a contract by a railway 
CO. to purchase land, if the co. should afterwards 
HO exercise their powers as to disable tliemselves 
from taking the same land ; «fc whether the vendor 
has any & what remedy in such a ca.se. 

The ordinary r\ilo is where possewsion has been 
taken by a purchaser, & he is in possession, not to 
permit him to retain possession at the same time 
k(M‘p back the purchase-money (Sjiadwell, V.-C.). 
— Tomlinson r. Manoiiesteh Ac Birmingham Ry. 
Oo. (1840), 2 Ky. Ac (^an. ('as. 104. 

Abandonment of undertaking.] — 

doMPULsouY Purchase of Land, Vol. XI., p. 
229, Nos. 1165-1169. 

Hardship arising through subsequent legislation — 
Sale of burial ground.] — See Burials, Vol. VII., 
j). 555, No. 318. 

Hardship arising from changes in rights of parties 
— Family arrangements.] — See Family Arrange- 
ments, Vol. XXIV., p. 952, No.s. 52-51. 

C. Specific l*crf or out ncc Ct ranted on Terms. 

391. Agreement for lease — Direction as to 
liability for repairs.] — Bill for a specific xierform- 
ance of articles for a lease of lands in Norfolk, where 
by custom the landlords repair ; but the rent 
reserved on this lease appearing to be under the 
value, decrecnl the tenant shovild covenant to 
repair. — Burkel v. Harrlson (1691), 2 Vern. 231 ; 
23 E. K. 749 ; sub iiorn. Burwell v. Harrison, 
Prec. Ch. 25. 

392. Contract for sale of land — Land subject to 
covenants — Provision lor purchaser to be bound by 
covenants.] — A vendor of freeliold property who, 
on his own purchase of it, liad entered into a 
covenant to observe the covenants entered into 
with a former vendor, & whicli proliibited building 
on the land, put it up for sale pursuant to particu- 
lars & conditions, noticing the existence of the 
covenant but not stipulating that the purchas4‘r 
should enter into any covenant on the subject. 
On a bill for specific performance filed by the 
purchaser : — Held : pltf. was not entitled to a 


conveyance unless on the terms of giving or 
providing for the vendor a sufficient indemnity 
against any breach of the covenant on the part 
of pltf., his heirs, appointees or assigns. 

It would be unjustifiable to enforce the contract 
without protecting the vendor from the conse- 
quences of the covenant into which he entered 
with B. previous v(‘ndor (Knight Bruce, V.-C.). — 
Moxhay V. Inderwick (1847), 1 Do G. & 8m. 708 ; 
63 E. It. 1261. 

Atitioiaiiuu Lakoy v. Higgs (1855), 3 Eq. Hep. 510. 

393. — — .| — Contract for purchase of 

lands, which afterwards proved to be subject to 
covenants, of which there was no notice on the 
face of the contract. 8i)ecific performance of such 
a contract refused as against the purchaser, on the 
ground that he could not be compelled to enter into 
similar covenants, or to have them recited in the 
deed of conveyance, but that he might elect either 
to rescind the contract or to accept a conveyance 
with the covenants. — Lukey v. Higgs (1855), 3 
Eq. Kep. 610 ; 24 L. J. Ch. 495 ; 25 L. T. O. 8. 
7 ; 1 Jui‘. N. 8. 200 ; 3 W. R. 306. 

Compare 8ale of IjAND, Vol. XL., p. 285, Nos. 
2463-246(1. 

Specific performance with compensation .] — Si 

Part V., tSect. 6, sub-sect. 8, post. 


SuB-.sEuT. 3 . — Injury to Third Party. 

394. Whether ground for refusing specific per* 
formance — General rule.] — The interest, which a 
third party may have against the specific per- 
ftirrnance of a contract, may preclude the execution 
of it, as between trustee Ai cestui quo trust ; as 
where an insolvent tenant made over his lease to 
another ; who treated for a renewal under a 
secret agreement in trust for the original tenant. — 
Featherstonhairih V. Fenwick (1810), 17 Ves. 
298 ; 31 E. R. 115. 

Aniu)Uitums : Mentd. Uigiten r I’lcrce (1823), G Madil. .353 ; 
Ucok r. Coibugiidgc (1823), Jac. G07 ; Heath Saiihetii 
(1832), 1 B. & Ad. 172, INiillock v. Gardner (1842), 1 1 
L. J. Ch. 31.1 . Willett v. Blunferd (1842), 1 Hare, 253, 
BliHHet r. Daidrl (1853), 10 Hart', 493 . Darbs' v. Darbj 
(1856), 3 Divw. 495 : Wedderburn r. Wedderburn (1856) 
22 Beav. 84 ; (JuaselH r. Stewart (1881), 6 App Cas. 64 ; 
Neilwon r. Mosseiid Iron C<i. (1886), 11 App. Caw. 298, 
Hr lUsH, Biss r. Biss, [1903J 2 Ch. 10 ; Sleven.son i’. Akt. 
Fur Curtonnagen Industrie, [1918] A. C. 239. 

395. — .] — E. D. was beneficially 

entitled, under Ins marriage settlement, to an 
estate- for Ids life. A: to the ultimate reversion in 
fee in default of is.sue male ; A: the trustees of the 
setllenu-nt liad a power to sell at the r<*quest At 
by the direction of the tenant for life. There was 
issue of the marriage. E. D. acting, as absolute 
owner, entered into a contract by correspondence 
to sell the estate to T., A: the trustees afterwards 
refused to concur in the sale : — Held : (1 ) on a bill 
for .specific i)erformance, there was a binding 
contract between the vendor A jiurchaser, Ac the 
vendor was bound to perform it, if he was able ; 
(2) the ven<lor ought not to be decreed to request 
or direct the trustees to execute a conveyance, 
unless the trustees ought to comply with the 
request; (3) the trustees had a discretion, under 
the power of sale, wliich the ct. had no power or 
jurisdiction to control ; (4) the purchaser was not 


PART in. SECT. 6, SUB-SECT. 3. 

a. Wfuthcr t/routuls for refusmu 
sperific performs n< c— - ) Chirr iter form - 
titwe xvinud involve breiwh of contract — 
Suftfirqnent purchaser not before court, j — 
Held : Bpeolflo porformanoe of an 
accepted option to sell certain lands, 
contained in an informal lease, conld 
not be granted a pm-cliasor, whore the 


proportv bud been subsequently sold 

the buyer was not before the ct. — 
Bknnktt V. Stodokll (1914), 26 

(). W. H. 188; 6 O. W. N. 163; 17 
D, L. 11. 835. —CAN. 

b. .] — Specillc per- 

fornianco of a contract of purebaso 
& sale will not bo granted wborc' the 
subject matter has been disposed of 


to a bonfl fide purchaser — .Shakinov- 
HKY V. Lawson, [1904] T. S. 326. — 

S. AF. 

0 . Prior coniract.] — Casey 

r. Jordan (1856), 5 Gr. 467. — CAN. 

J — .] — A porchaso 

of the legal estate for value, without 
notice. Is not a defence to a suit for 
speeitic porforiuanoo of a contract, 
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Sect. 0. — Oppressiveness of contract : Snb-sect. 3 & 

4, A .] 

entitled, in such a case, to have the contract 
performed to the ext-ent of the vendor’s interest, 
by a conveyance of his life estate & his ultimate 
reversion. 

I apprehend that, upon the j^eneral principle 
that the ct. will not execute a contract, the per- 
formance of which is unreasonable, or would be 
prejudicial to persons interested in the proi^erty, 
but not parties to the contract, the ct., before 
dii*ecting the partial execution of the contract 
by ordering the limited interest of the vendor to 
be conveyed, ought to consider how that proceed- 
ing may afl'ect the interests of those who are 
entitled to the estate, subject to the limited interest 
of the vendor (Loud Lanodale, M.R.). — Thomas 
V. Dering (1837), 1 Keen, 729 ; 0 L. J. Ch. 2(57 ; 
1 Jur. 211, 427 ; 48 P]. R. 488. 

AnnoUUionH . — As to (1) Reid. Kidifvvay i’. Whavton (18'>7). 6 
H. L. (’aa. ; Chiimock v. Ely (iser)), 4 Do G. J. &: Sin 

638 ; llohsltor i\ Mlllor (1878), 3 App. Cas. 1124 . Hauko- 
bwoith r. Chafloy (1886), 54 L. T. 72 ; ClillliiiKwoith r. 
Escho (1923), 129 L. T. 808. As to (4) Consd. Stowart 
r. Keimody (1890), 15 App. Oas. 75. Retd. Graham 
Oliver (1840), 3 Beav. 124; Wythos v. Loo (1855), 26 
L. T. O. S. 192 ; Wilson r. Williams (1857), 3 .hir. N. S. 
810; Barnes 1 ' Wood (1869), L. 11. 8 Eq. 424. (Umrallu, 
Reid. Boll V. Barchard (1852), 16 Boav. 8; Lumloy o. 
Ravcnscroft, [1895J 1 Q. B. 683 ; Rudd v. Lascollos, [190UJ 
1 Ch. 815. 

396. Injury to remainderman — Sale by 

tenant for life.] — I’hgalvs v. Derino, No. 395, 
ante. 

397. Where performance would Involve 

breach of contract — Subsequent contract — Sale of 
land.] — Where a contract is fairly A in good faith 
entered into, it is not competent for one of tlie 
contracting parties, or his confidential agent, to 
enter into another contract which shall have the 
eft'ect of depriving the other party to the original 
contract of a benotit under it. 

It was proposed by a co. to carry a railway 
through two contiguous estates belonging t-o A. At 
B. A., who had been iireviously in treaty with B. 
for his property, opposed the line, but eventually 
withdrew his opposition on an agie(>ment between 
himself & the co.’s solr., that if the co. purchased 
a certain part of B.’s property they would seU it 
to A. This agreement was subsequently executed 
by the co., but pending its execution, the co.’s 
solr. purchased B.’s property, as he alleged, on liis 
own account, A after selling a part of it (o the co., 
for their purposes, retainetl the residue. (4n Ihe 
completion of the line, the co. agreed to sell a 
portion of that residue to a second railway co. 
Thereupon A. filed a bill against tlie hist co. A 
their solr. for specific perfoimance of his agree- 
ment :--~Hc]d ; he was entitled to a decree A to 
the execution of a proper conveyance of the pro- 
perty.— Henderson V. Roy (18(57), 17 L. T. 4.35. 

398. Prior contract — Covenant not 

to assign.] — The ct. will not compel deft, speci- 
fically to perform an agieement when the lesult 
would be to compel him to commit a breach of a 
prior agreement with anotlier peraoii. The lessee 
of three acres of land agreed in .Ian. 1874, to let 
1 acre to pltf. for the whole of the residue his 
term, & lie agreed also to sell to pltf. his inter<‘st 
in the whole three acres at any time within five 
years from the date of the agreement. The lease 
contained a covenant by the lessee not to assign 
the property, or to part with the yiossession of it, 
or any part of it, without the written consent of 


the lessor. Pltf. was not, in fact, aware of this 
covenant. He was let into possession of the 1 acre 
& he laid out money upon it, & also upon adjoining 
property of his own, with the view of occupying 
the two together. The lessor was aware of this 
expenditm*e. In Oct. 1877, the lessee, without 
pltf.’s knowledge, surrendered the lease to the 
lessor, in exchange for a new lease for a longer term 
of the ,3 acres, together with other property. The 
new lease contained a similar covenant by the 
lessee not to assign, etc., without licence. In 
Nov. 1877, pltf. gave the lessee notice of his desire 
to exercise liis option to purchase his interest 
under the original lease in the 3 acres. The 
lessee declined to perform his agi'eement, on the 
ground that tlie lessor refused to give his licence 
to an assignment. Pltf. brought the action against 
the lessee A the lessor, claiming specific perform- 
ance of the agreement by the lessee, A to compel 
the lessor to give his licence, on the ground, 
(inter alia), that he had acquiesced in pltf.’s 
expenditure, knowing that he was acting in the 
mistaken belief that the lessee was able to assign 
the property to him. It appeared that the lessor 
was not, when pltf.’s expenditure w'as incurred, 
aw'are of the existence of the lessee’s covenant not 
to assign without licence '.— Held : the lessee could 
not be compelled to perform his agreement, 
inasmuch as his doing so would involve a breach 
of his prior covenant not to assign without licence, 
for that, as pltf. w^as seeking to treat the original 
lease as still subsisting for one pui 7 )o.se he must 
treat the covenant not- to assign contained in it as 
still subsisting. — Willmo'IT v. Babber (1880), 15 
Ch. J). 9(5 ; 49 L. J. Ch. 792 ; 13 L. T. 05 ; 28 
W. R. 911 ; OH appeal, 17 Ch. D. 772, C. A. 

- Apld. Manclu'stor Ship Canal Cti. v. Man- 
chester Racecourbo Co., |19(llJ 2 th. 37. Reid. Iloare e. 
KitiRshniy (T. C., 11912] 2 Ch. 452 , Murrell r. StmUl A 
Millington, [1913] 2 Ch. 648. Mentd. Mitldleweek r. 
Dcai'Hley (1881), 59 L. J. Ch. ill , Rnssell v. Watts (1883), 
25 Ch. 1). 559 ; Preston Corpn. r. Fulhvood L. B. (1885), 
53 L. T. 718 ; lie Gorton, Dowhc r. Goilon (1889), 60 L. T. 
305 ; Roberts r. Jonew. WUley r. G. N. Jty., 11891] 2 
U B. 194 ; Bradfonl Clorpn. r. Pickles, 11894J 3 Oh. 53 , 
Civil Servici' MuHieal JiiKtriiinent AsHoen. r. Whiteman 
(1899), 68 L. .1. Cli IKl , Mardott i\ Reid (1900), 82 L. T. 
369; King v. Bird (1909), 100 L. T. 478 ; He Chaplin, 
Milne, Grenfell (1915), 31 T. L. P. 279 , .loneb (Holloway) 
r. WoodhouHC, [1923] 2 K. B. 117. 

399 . Right of first refusal.] — 

An agreement between a racecourse eo. A a canal 
CO. contained a clause that- if tlu‘ racecoui'se 
.should be at any time projiosed to be used for dock 
purposes, the racecourse co. should give tlu* canal 
CO. ihe “ first refusal ” thereof '.—Held : (1 ) “ first 
refusal ” irrqiorted either a fair A reasonable oiler 
to sell to the canal co., or that the price at which 
the racecourse co were to give the canal co., the 
“ first refusal ” was a price wliich the racecourse 
co, wajuld accept from oilier wajuldbe buyers in the 
event of the refusal of the canal co. to buy at that 
price : i.e., that the canal co. had a “ right of 
pre-emption ” ; A an olTer to the canal co. at an 
extravagant price which the racecourse co. did not 
reasonably expect would be given either by the 
canal co. or any other wouldbo buyer was not 
giving a “ first lefusal ” within the meaning of the 
clause ; (2) the clause did not create an interest in 
land HO as to entitle the canal co., on that ground to 
enforce their right of pre-emption as against an 
inteniiing purchaser with notice of the right ; but 
that the canal co. were entitled to enforce their 
rigid as against the racecourse co. A the intending 
purchaser, on tlie gTOund that the contract to give 


relating to the landb, contained in a e. .] — The ct. will 

yirlor duly registered Instrument, — not compel a promisor to perform 
, 4*' Nuhbury (Eaul) (1846). 9 , an agi-ccmont when the result of so 

1. Eq. It. .)21 , 3 Jo. A Let 267.- IR, 1 doing will be lo force 1dm to commit 


a breach of a prior subsisting agree- 
ment.— F k'K r. WOOU'OTT & Ohijs- 
HO.v’8 Cape Buewehikh, Ltd., [1911] 
App. D. 21 1.— S. AF. 
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the canal co. the “ first refusal ” involved a 
negative not to part with the racecourse to any one 
else without giving them that “ first refusal.” 

It seems however, from the decision in WilhnoU 
V. Barber, No. 398, arUe, that the Trafford Park co., 
[the racecourse co.] could not obtain a decree for 
specific performance of a contract for sale & 
purchase of land, if that sale would be a breach of 
a prior contract with a third person (Vauohan 
Williams, L..T.). — Manchester Sim* Canal Co. 
V. Manchester Racecourse Co. [1901 ] 2 Ch. 37 
70 ].. .T. Ch. 468 ; 84 L. T. 436 49 W. R. 418 

17 T. L. R. 410 ; 45 Sol. .To. 394, C. A. 

yinnatutums : — As to (1) Refd. Ilyan r. Thomas (1911), .55 

Sol. Jo. 364. Generally, Menta. OroHSfleld v. ManchoBtor 

.Ship Canal Co. (1904), 73 L. J. Ch. 345 ; Ite Wilton’s 

S. E., (1907] 1 (Jh. 50; Talbot r. ScarlKbrick (1908), 77 

L. J. Ch. 436; Sharpe r. Durrant (1911), 55 Sol. Jo. 

423. 

400. Inconvenience to public — Interference 

with trafllc.J — Pltf., a landowner, had withdrawn 
his ojiposition to a railway bill in consideration 
of tlie CO. agri'cing to make a road <k an approach 
in a particular manner. The co. altered the level 
of tin'll' line, varied the course & inclination of 
the I'oad. The bill was filed jiending f-he works, 
A a motion for injunction had been ordered to 
stand to the liearing, on the co. undertaking to 
abide by tlie direction of the ct. a.s to altering 
their works. The railway had since been openeil 
for traffic //cW ; pltf. was entitled to specific 
performance A the co. could not set up the incon- 
venience to the jniblic by tin; interference with 
the trafhe as a reason tor not jierforming their 
agreement. — Rai’HAE]. i Thames A'm.lky Ry. i'o. 
(1867), 2 t:h. App. J47 36 L. .1. Ch. 269; 16 

L. T. 1 ; 31 .1. P. 313 ; 15 W. H, 322, L. C. 

Anmitutums ' — Mentd. h'( Canibiiaii lly (1868), 16 W. H. 

316 , Hood N. E. Ky. (1870), 19 W H. 266 , (ircoiihill 

V. Isle of Wiyht (Newpoit .lunctioii) lly (1871), 23 L. T. 

885, DoyliuK v. I’untypool, Cttcrleoii & Newport lly. 

(1874), L. 11. 18 E<i. 711. 

401. Injury to public interest — Contract by 

Improvement Commissioners.! — These [Statutory 
Improvement J t'oiurs are not investeil with j'udicial 
or even quasi-judicial authorit y. I'ln'y are to act 
according to the best of their judgment for the 
jiromolion of the objects prescribed ; A in the 
lierformance of their duty they may enter into 
reasonable negotiations A contracts, which will 
bind them. A hold good permanently, unless subse- 
qiK'ntly displaced under the statutory jirovisions. 

Where the Comrs. had accejitod an olTer made to 
arrest litigation ; where the acceptance was 
carried by only fourteen votes against thirteen ; 
A where they afterwards repudiated the contract 
as likely to prove injurious to the public interest, 
the House decreed a specific iierformance, on the 
ground that the party with whom the agreement 
was made had relied A liad acted upon it. A that 
they were bound by it.— Smeaton v. St. Andrews 
Magistrates (1871), 1^. R. 2 Sc. A Div. 107, 11. Ji. 

402. Injury to creditors — Giving secret 

advantage to one.] — A banker iiolding bills A 
acceptances as a security for advances made to a 
c ustomer, took a guarantee fwm the brother of 
tlie customer tliat the loss of the bank sliould not 
exceed £2,000. This transaction t-ook jilace after 
the customer liad commenced proceedings for the 
liquidation of his affairs, A unknown to liis other 
creditor's, with a view to prevent the bank from 
opposing a composition : — Held : upon a bill filed 
by the banker to enforce performance of the agree- 

PART III. SECT. 6, SUB-SECT. 4.— A. 

404 i. Wfiether grovixd for refustny 
wedfle tterfomiancc .] — A contract to 
be spcciflcally perforiuod must be 
cipial, full- & ccrtniri In il-s tcruiH, & 


ment, the arrangement which would have the 
effect of giving one creditor a secret advantage 
over the others, could not be sustained, A the bill 
was dismissed with costs. — McKewan v. Sander- 
son (1875), L. R. 20 PJq. 65 ; 44 L. J. (^h. 447 ; 32 
J.. T. 385 ; 23 W. R. 607. 

403. Inconvenience to co-tenant in 

common.] — An agreement by one of two tenants 
in common of land to make a lease of the minerals 
contained m his share can be enforced by specific 
performance. 

Inconvenience caused by the other tenant in 
common having granted a lease of the minerals 
contained in his share to another person is not 
sufficient ground for the ct, to refuse specific 
performance in such a case. — Hexter t\ Pearce, 
[1900] 1 Ch. 341 ; 69L..r. Ch. 140 ; 82 L. T. 109; 
48 W. R. 330 ; 16 T. I.. R. 94 ; 4 I Sol. .lo. 133. 
AnnoUAion . — Reid, lliuld v. Jjaisci'lli'H. (1900 J 1 Ch. 815. 

Sale by grantor of voluntary settlement.] — 

Bee Fraudulent A Voidable Conveyances, Vol. 
XXV., pp. 247, 248, Nos. 743-747. 


Sub-sect. 4. — Inadequate or Excessive 
Consideration. 

A . In General. 

See Contract, Vol. XII., pp. 204-206, Nos. 
1610-16.58 ; Fraudulent A Voidable Convey- 
ances, Vol. XXV., pp. 183, 206-268, Nos. 245-248, 
906-924. 

404. Whether ground for refusing specific per- 
formance.] — ^Underwood V. Hitcticox, No. 226, 
ante. 

405. .] — Inadequacy of value is not in 

itself sufficient to set aside a contract. 

I never can agree that inadequacy of considera- 
tion is in itsiilf a principle upon which a party 
may be relieved from a contract which he has 
wittingly A willingly entered into. It may, 
indeed, be strong evidence of fraud, when the 
transaction is such as to bo inconsistent with the 
sober manner of a man’s conducting his affairs 
(Eyre, C.B.). — Griffith v, Spratley (1787), 1 
Cox, Eq. Cas. 383 ; 2 Bro. C. C. 179, n. ; 29 E. R. 
1213. 

Conad. Day r. Nuuiuaii (1788), 2 Cox, K(i. 

CaH. 77. Refd. CiopiB i’.‘Middk'tnu (1817), 2 Madcl. 410. 

406. .] — Tilly v. Peers (1791), cited in 

10 Ves. at p. 301 ; 32 E. R. 860. 

407. -.] — An insolvent debtor is not a 

necessary party to a bill by a jiurchasei' of his 
interest in stock, against liis assignee. But if it 
has been sold for an apparently under-price, 
the ct. will intjuire into the real value, previous to 
decreeing a specific performance. — COLLET v. 
Wollaston (1791), 3 Bro. C. C. 228; 29 E. R. 
,504. 

408. ■ - .] — l*urc'hase of a contingent rever- 
sionary interest set aside chiefly on the ground 
of inadequacy of value, the consideration being 
an annuity for the life of the vendor, whose life 
was a bad one, A was better known t/O the purchaser 
than to the vendor to be such. — Davies v. Cooper, 
Cooper v. Jackson (1840), 5 My. A CT. 270 ; 41 
E. R. 373, L. C. 

Amwtatwn : — Distd. Loi-d v. Jollklns (1865), 35 Heav. 7. 

409. Necessity for evidence of fraud.] — 

(Contract, executed, though the consideration was 
inadequate ; not amounting to fraud ; but with- 

aiipears that the vendor, after de- 
lil>eration, had demanded of the 
purchaser that ho carry out tho 
contract lu quostlou, he, the vendor, 
cannot then plead inadequacy of con- 


founded on good consideration. — 
Kahlky V . McGill (186i), 11 Gr. 
75.— CAN. 

f. JFawer of defence.] — Where, in 
an action for specific performance it 
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i^ecf. 6. — Oppressiveness of contract: Sub-sect. 4, A., 
B. <& (\ Sect, 7 ; Si^h-secf. 1, 

out costs. — Burrowes V. Lock (1805), [1891] 3 
Ch. 94, n. ; 10 Ves. 470 ; 32 E. R. 927. 

Amwtatums : — Consd. Price v. Macaulay (1852), 2 Do G. M. 
& G. .'ISA ; Slim v. Croucher (I860), 1 De G. F. & J. 518; 
Low r. Douverio, [1891] 8 C!h. 82. Reid. Gibson u. D’Kato 
(1843), 2 Y. & C. Cas. 542 ; Ingram r. Thorp (1848), 7 
Haro, 67; Pulsford v. lUohards (1853), 17 Boav. 87; 

Stfinlinns « CM,, Ol C1AC:>>, i ,>/i . 



(1869), L. K. 8 Eq. 294 : HUl r. Lane (1870), L. R. 11 Eq. 
215 ; Pook V. Gurney (1873), L. R. 6 H. L. 377 : Eagles- 
flold V. Londonderry (1876), 4 Oh. D. 693 : Brownlie v. 
Oanmbell (1880), 5 App. Can. 925; Mathias v. Yetts 
(1882), 46 L. T. 497 : lie Danjrar’s Trusts (1889), 58 
L. J. Oh. 315 : Derry r. I'eek (1889), 14 App. O^s. 337 ; 
L. & N. W. Ry. V. Boulton (1890), 63 L. T. 727 : Whitting- 
ton V. Seale-Hayne (1900), 82 L. T. 49 ; Exploring Land 
& Minerals Co. r. Kolckmann (1905), 94 L. T. 234 ; 
Norton v. Ashburton, [1014] A. C. 932. Mentd. Lake r. 
Brntlon (1856), 8 Do G. M. & (4. 440 ; Robson r. Devon 
(1857), 5 W. R. 724 ; He Tichoner (1865), 35 Beav. 317 ; 
IJoyd Banks (1807), L. R. 4 Eq. 222; Thisdou r. 
Tindall (1891 ), 40 W. R. 141 ; Halkis Consolidated Co. r. 
Tomklnson (1893). 42 W. R. 204 ; Williams v. Pinckney 
(1897), 67 L. J. Ch. 34. 

410. - .] — Inadequacy of price, unless 

amounting in itself to conclusive A: d<‘cisive 
evidence of fraud is not itself a siiflicicmt ground for 
refusing a specific performance. — C'oles r. TiiE- 
COTHICK (1804), 9 Ves. 234 ; 1 Smith, K. B. 233 ; 
32 E. It. 592, L. C. 


AntMtaiiom • — Consd. Copis v. Middleton (1817), 2 Madd. 

410. Beid. Peacock v. Evans, Evans e. Peacock (1809), 
16 Ves. ,')12 ; Keiun'y r. Wexhani (1822), (! Madd. 355 ; 
.Strickland r. Turiu-r (1852), 7 Exch. 208 . Tottenham r. 
Green (1863), 32 L. J. Ch. 201 , Coles r. Brlsioue (1868), 
L. R. 6 Eq. 149 ; Plouright v. Lamheit (1885), 52 L. T. 
646. Mentd. Randall v. Errington (1805), 10 Ves. 423 ; 
Blagden r. Bradbear (1806), 12 Ves 466 , Morse r. Hoyul 
(1806), 12 Ves. 355, Buekmaeter r. Ilurrop (1807), 13 
Ves. 456; Emmersoii r. Ht'clis (1809). 2 Taunt. 38, 
Kemeys r. Piootor (1813). 3 Ves. He H. 57 ; Henderson r. 
Barnewall (1827), I Y. & J. 387 ; Goshell r. Archer ( 1 835), 
2 Ad. A' El. 500 ; Graham v. Mnsson (1839), 7 Scott, 769 ; 
lie Robinson & Farraud, Ex p. Holdsworth (1841 ). 1 Mont. 
D. & De G. 475 , (barter r. Palmer (1842), 8 Cl. & Fin. 
657 ; Seal v. Claridge (1881). 7 Q. B. D. 516; Luddy’s 
Trustee r. Peard (1886), 33 Ch. D. 500 ; I’ottcr v. Peters 
(1895), 64 L. J. Cb. 357 ; He Boles isc British Laud tio 's 
Contract (1901), 71 L. J. Ch. 130. 

411. — Callaghan r. (.'allagiian, 

No. 248, ante. 

412. .] — Even in ordinary rases & 

d fortiori in cases of .sal(>s by jjublic auction mere 
inadequacy of consideration is not a ground even 
for refusing a claim for si)ecilic performance of an 
unexecuted contract. . . . Tlie only exception 
which I believe can be stated is, where the inade- 
quacy of consideration is so gross as of itself to 
prove fraud or imposition on the part of tlie 
purchaser (1 ^'jgram, V.-(\). — Borell r. IJann 
( 1843), 2 Hare, 440 ; 07 E. K. 181. 

413. • — — — Parties on unequal footing.] — 
The ct. will enforce specific performance of a con- 
tract to purchase chattels, if damages will not be 
an adequate compensation. 

But where the contract, although not actually 
fraudulent, was one in which the parties were not 
on an equal footing, pltf. knowing, & the purchaser 
being ignorant, of the value of the thing sold, & 
the price appeared to be inadequate, the ct. refused 
relief. — Falgke v. (Jray (1859), 4 Drew. 051 ; 29 
L. J. Ch. 28 ; 33 L. T. O. 8. 297 ; 5 Jur. N. 8. 046 ; 
7 \V. K. 535 ; 02 E. R. 250. 

AiuuilutiDH Consd. Macdonald r. Eylcn, (1921] 1 Ch. 631, 


B. Contract for Sale of Land. 

414. Price inadequate.] — Mere inadequacy of 
price where it cannrtt be used as evidence of fraud 
is not of itself sufficient to prevent the ct. from 
decreeing a specific performance of an agreement 
for the purchase of land. — Collier v. Brown 
(1788), 1 Cox, Eq. Cas. 428 ; 29 E. R. 1234. 

415. .]-- Western r. Russell, No. 124, 

ante. 

416. ' ' .J - The ct. may not perhaps enforce 

the specilie performance of a contract for the sale 
of an estate where the consideration is uncertain, 
as a life annuity, if such consideration be greatly 
inadequate ; but a difference of 7 or 8 per cent, 
is not such inadequacy. — Bower v. Cooper (1843), 

2 Hare, 408 ; 11 L. J. Ch. 287 ; 0 Jur. 081 ; 07 
E. R. 108. 

417. Sale by public auction.] — Ex p. 

Latham (1803), 7 Ves. 35, n. ; 32 E. R. 15, L. C. 
Annotatun) . — Consd. Bondi r. Daim (1843), 2 Hare, 410. 

418. — .] — White v. Damon, No. 12, 

ante. 

419. BoiiELi. Dann, No. 412, 

ante. 

420. Through negligence of agent.] — 

Mortlogk V. Bullek, No. 19, ante. 

421. Sale by trustees — Mistake.] — Qu. : 

trustees not to bo comiielled t o perform an agree- 
ment entered into under mistake, to sell for an 
inadequate^ consideration. — Bkidgeh v. Rice 
(1819), 1 Juc. A: \V. 74 ; 37 E. R. 303. 

Annntaium ' — Reid. ShrevHlmrv A Birmingham By. v. 
L. & N. W. Rv. (1853). 1 Dc G. M. & G. 115. 

422. Sale by expectant heir.] — Inadequacy 

of price is alone a sufficient, ground of defence to a 
bill in equit y by a purchasi'r, for specific perform- 
ance, when* the pai’ty contiacl.ing to sell was an 
expectant heir. — Kyle v. Bkown (1824), 13 Price, 
758 ; 147 E. K. 1145; sub nom. Ryle v. 

8windp:lls. M‘Cle. 519. 

423. — -.i — 'fhe lule, that the imrcJiaser 

of a reversion must prove that he gave a full 
jaice, has so long been considered as sidtled, that 
it can be altered only by the Ct. of Appeal. — 
lliNCK.sMAN V. Smith, Smi iii v. Hi.vck.sman (1827), 

3 Russ. 433 ; 38 E. R. 038. 

AnuoUtixoii ■ — Consd. Nc\vti>i> r. Huiil (18.j:5), 5 .Sim. 511. 

.|— aSVc FRAum.'j.KNT & A'oidable Con- 
veyances, Vol. XX\'., i>}>. 209-279, Nos. 933- 
1019. 

424. Contract between solicitor & client.] — 

Solr., having agreed to purchase of lus client a 
certain propeity, filed a bill for specific perform- 
ance; : — Held : undci* tlio circumstance of the case 
tlie burden t)f suppoiting the contract lay on pltf. 
& whatever the rule might, be in otheq- cases, this 
was OIK* in which demonstration of the full value 
having been given was part of the burden thrown 
on him who supported the contract & he not 
having proved that full value was given, the 
contract could not be enforced.. — T homah r. 
PiiiLifPH (1840), 8 L. T. O. 8. 272 ; 11 .lur. 80. 

425. Sale by assignees of bankrupt.] — 

Attenborough v. Edwards, No. 608, post. 

Price fixed by third person .] — See Sub-sect. 

5, C., post. 

426. Price excessive.] — Kien v. Stukeley 
(1722), 1 Bro. Pari. Cas. 191 ; 1 E. R. 500 ; stih 


faidoratlou or unfair dualmg on the 
)>art of the piu'chaHer when the cou- 
Iraet was fiit^Tcd inb).— B-Vsnsn r. 
Bi<\i>kokd (1913), 18 B. c. R. 369.— 

CAN. 

PART III. SECT, 6, SUB-SECT. 4, — B'. 

^14 1. Price nuulcquale .] — FoxWKI.I. 
V. Kkvn-kdy (1912), 22 O. VV. R. 21; 


3 O. W. N. 1225 ; 3 D. L. R. 703.— 

CAN. 

g. — ■ — Sale in consideration of 
jiainnent of land Uur <t' perfection of 
title — Contract between hrotlwr f€’ axsler.] 
—Park r. Dvkn, [1916] N. Z. L, R. 
761.— N.Z. 

4261. Price exccHsirc.] — .Tnos r. 
Henscijkll (Htwk.) (1911), 18 W. L. R. 


191. — CAN. 

h. Purchase, for special use — 

Failure of specuil purpose .] — Black- 
wood V. I’AUL (185J), 4 Or, 550. — CAN. 

k. Agreement to convey land in 
consideration of house being built 
thereon .] — Loranoer t*. Haines (1921), 
64 D. L, R. 301 ; 50 G. L, R. 268.— 
CAN, 
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7Ui7n. Keen v. Stuckley, 2 Eq. Cas. Abr. 19 ; Clilb. 
Ch, 166, H. L. 

Annotation: — Retd. Faloke v. Gray (1850), 4 Drew. 051. 

427. .] — Where a wiitten agreement is 

entered into for the purchase of an estate at a price 
far beyond its value, but without any circum- 
stances of fraud or sm’prise, the ct. will not decree 
a specific performance of such a contract, but. on 
the other hand will not I'escind it. — D ay v. New- 
man (1788), 2 Cox, Eq. Cas. 77 ; 80 E. 11. 3(5. 
Annotations : — Consd. Bower r. Cooper (1843), 2 Halt', 408. 

Apld. Falcko V. Gray (1859), 4 Di-cw. 051. Retd. Hoddel 

V. PuBh (1804), 10 Jnr. N. S. 5.34. Mentd. Dodd r. Lydall, 

Lyd^lr. Dodd (1842), 1 Haro, .33.3. 

428. .] — Where a purchaser, who was a 

solr., after viewing a farm, & being informed of 
the rent at which it was let, agreed to buy at 
£5,000 : — Held : (1) the difference between this 

price & £3,600, wliich the ct. considered to be the 
value of the property, was not so great as to shock 
the conscience, & thus const itute of itself a defence, 
on the ground of exorbitancy, to a suit of the 
vendor for a specific performance ; (2) tlie omission 
on the iiart of the vendor to inform the purchaser 
of the result of a late valuation, or of the tenant 
having complained of the rent being excessive, 
A of the full amount not having been exacted, did 
not constitute a defence to such a suit ; (3) tlic 
refusal by deft, to complete having arisen from a 
cause other than tliat of insufllciency of title, he 
ought to pay the general cosis of the suit, although 
the original decree direet^'d an inquiry when the 
title was fii'st shov'n, A the report, found it to have 
bi'en first shown in the master’.s oftice. — A bbott r. 
SwoKDER (18.62), 4 Do (K A Sm. 418 ; 22 L. J. (’ll. 
235 ; 19 J.. T. O. S. .311 ; (51 E. It. 907 ; affd., 
4 l)e 0, & 8m, p. 4(50, J.. t’. 

Annotaiion Mentd. Abbott, r. Cialton (185.3), 22 L. .T. Ch. 

9.30, 

429. .] - Lee r, Daw.son. No. 355, ante. 

430. " Sale by court.) — Ihirehaser before a 
ma.ster submitting to forfeit his deposit, not bound 
to procet'd in the purchase. 

As upon a contract betwixt party A i*arty, the 
contractor would not be d(*creed to pay an un- 
reasonabh* iirice for an estate, so neitlier ought. 
th(' ct. to be pai'tial to itself A do niore upon a 
contract made with itself, or cany that further, 
Ilian it would a contract betwixt party A party 
(per (Hut.). — Savii.e r. Savile (1721), 1 T, \Vius. 
745 ; 2 Eq. Cas. Abr. (579 ; 24 E. 11. 59(5, 1.. ('. 

A niKilation — Reid. J’aluier v. Temple (1839), 9 Ad. A EJ. 508. 

431. Unconscionable bargain.] — Shep- 

herd V. Dlank (1894), 38 Sol. .To, (531. 

— Price fixed by third person.] — See Sub- 
sect. 5, C,, post. 

C. Consideration Fixed hy Third Persons. 

432. Price to be fixed by arbitration.]— Thougli 
a person may agree to sell at a jirice to be fixed 

PART III. SECT. 7, SUB-SECT. 1.— A. 

436 i. Whethrr defence to action for 
sjHcifle pcrfomiancc.}~ln bargaiiiH be- 
tween vendor A purchaser, any repi*e- 
Hcntations l)y the vendor, rolled on by 
the purchaaer, onifht properly to bo 
introduco<i Into the contract by way 
of warranty. If, however, this be not 
done & the representation amount to 
a Mllfnl falHehood by tho vendor, the 
deceit will rolooHo tho purehaaer from 
the barsroln ; but to enable tho pur- 
ehasor so to toko advantatro of tlic 
fJdsohood, he inuHt hIiow that at th(3 
time of the boivaln, ho made tho 
vi'ndnr understand definitely that lie 
rolled upon the ropi'esontatlon A would 
hold hliu to It, — B uaushaw e. Goeu 
( 1879), 5 V. L. It. (Eq.) 20.— AUS. 

43611, — — .]~Pltf. brotighl suit to 


by arbn., A the award can be unpeached upon the 
gi'ounds affecting all awards, as fraud or gross mis- 
take, yet, upon such an agreement, where some 
of the persons to be hound were married women, 
of whom also one had not executed, the ct. refused 
a specific performance. — Emery v. Wa8E (1801), 
5 Ves. 846 ; 31 E. R. 889 ; ojfd. (1803), 8 Ves. 604, 
1j. C. 

Annotations Apprvd. Mortlock r. Butler (1801), 10 Ves. 

292. Apld. Collier v. JVlaHOU (1858). 25 Beav. 200. Reid. 

Gourlay r. Somerset (1815). 19 Ves. 429; Howell v. 

George (1815), 1 Madd. 1 ; White v. Cuddon (1842), 8 

Cl. & Fin. 706 . Castle v. Wilkinson (1870), 5 Ch. App. 

5.34. Mentd. Stnyth v Smyth (1817), 2 Madd. 75 ; 

Andomm r. Walbwe (1835). 3 Cl. & Flu. 20; Proctor r. 

Williams (1800), 8 C. B. N. S. 380. 

433. Price to be fixed by valuation- — Inadequate 
price fixed.] — Specific pcirformanco will not be 
decreed of an agreement to sell certain property 
at a price to bo settled by two persons who are 
nami'd, if tho ct. sees rt'ason to believe, that the 
price, subsequently fixed by these persons, is 
considerably below tlie teal value of the property. — 
1*arken V. Whitby (1823), Turn. A R. 3(5(5; 37 
E. R. 1142. 

A nmdations Reid. Bower r. Cooper (1843), 2 Hare, 408. 

Mentd. Handley & Jones r. Edwards (1838), 1 Curt. 722. 

434. — - -.] -A. entered into a contract 

with R. for the sale of certain property to him at 
a price to be iixed by two valiu'rs, named in the 
contract., who afU-rwards valued the property at 
an inadequate price : -Held : nevertheless, B. was 
entitle<i to a decD'c for specific performance, there 
bf'ing no proof of fraud or collusion on the part 
of the valuers. — Weekes v. (Sallard (1869), 21 
L. T. 655; 18W. R. 331. 

435 . Excessive price fixed.] — Deft, agreed 

to purchase a iJroperty at a valuation to be made 
by A. Th<‘ ct., tliough it considered A.’s valua- 
tion very high, “ A perhaps exorbitant,” decreed 
specific performance, there appearing neither 
‘‘ fraud, mistake or miscarriage.” — Collier v. 
Mason (1858), 25 Beav. 200 ; 53 E. R. 613. 


Seci. 7. MISREPRESENTATION. FRAUD AND 

MISTAKE. 

Sub-sect. 1 .—Misrepresentation and Fraud. 
A. In General. 

See, ijeiieralty, Misrepbesjontation A Fraud, 
Vol. XXXV., pp. 6 rt seq. ; SALE OF Ii.\ND, Vol. 
XL., pp. 42-51, 5S 61 ei seq. 

436. Whether defence to action for specific per- 
formance.] — Phillips r. Bucks (Duke) (1683), 
1 \ ern. 227 ; 23 E. TL 432. 

n}miatii)ns Inihum r. Child (1781), 1 Bro. (’. C. 

92; Bonnett v Sadb'i (1808), 14 Ves. 526. Mentd. 
Downes v. Thonius (1802), 7 Ves. 200. 

437. .] — Young r. Clerk, No. 328, ante. 

438. .1 — Howard v. IIopkyns, No. 1 80, ante. 


eompol tbe perfoniianeo bj deft, of 
a coutiaet iu writing for the purehase 
of a house. Dmlng tho uegotiatlons 
deft, asked expressly as to the drainage, 
which pltf. assured him was perfect, 
but wblob In fact was serioiLsly 
defeetive. It appeared tliat the repre- 
sentations bail been made liv pltf. In 
good faith 8: In Ignorance of the facts, 
& the bouse being occupied deft, 
could not inspect it for himself. 
Nothing was said about tbe matter in 
tbe written contract :—Jlct(l : in tho 
suit for specific performance tbe verbal 
roprescntatioiis made jircvious to the 
written contract must be taken into 
conaideratlon that, being material 
TOpreaentatlons, on tho faith of which 
deft, entered into tho contract, thej 
constituted a defence, although pltf. 
did uot know' them to be imtrue. — 


'Phoalsun r. Lonuaud (1874), It. E. D. 
181.— CAN. 

436 ill. — .] — Walmsrey r. Grif- 
fith (1884), 10 A. R. 327. — CAN. 

436 iv. — -Mi;Kknzie v. McKen- 
ziK (1890), 29 N. S. R. (17 R. A G.) 
231. -CAN. 

436 v. .1 — Nkwton V. BO’I'hforu 

(Man.). 119181 3 W. W. R. 722 ; 4.3 
8ask. L. R. 339.— CAN. 

436 vi. .] — The ct. will not de- 
cree si>eeific performance of a contract 
obtained by fraud of pltf. even when 
deft, has not olfeml to return money 
ivcelved under the contract. — 8haw 

Masson (Ont.), (1923] 8. C. R. 187. 
—CAN. 

1 — — Parties atleucd to he in jMi'i 
di lido,] - In an action for money had 
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Sect. 7. — Misrepreseniatioti, fraud and mistake: 

Sub-sect. 1, A.] 

439. -.] — (1) Contract for the sale of an 
existing & a reversionary lease not specifically 
perfonned without a production of the title of the 
lessoi-s. 

Tlie proposition, that the vendor of a leasehold 
interest cannot produce his lessor’s title, is not 
1x) be represented as universally true. I know 
instances to the contrary.- The vendor ought, 
therefore, where he sells with that restriction, to 
describe that it is the interest he has that is to be 
sold (Lord Eldon, C.). 

(2) Purchaser under a particular, giving a false 
description, not bound at law or in equity. — 
Deverell V. Bolton (Lord) (1812), 18 Ves. 605 ; 
34 E. K. 409, L. C. 

Annotations: — As to (1) Consd. Ogilvie v. Foljambc (1817), 

3 Mor. 53. ReM. Fildes r. Hooker (1817), 2 Mer. 424 ; 

Soutor V. Drake (1834), 5 H. & Ad. 992. As to (2) Refd. 

Spratt V. Jeffery (1829), 5 Mao. & Uy. K. D. 188. 

440. .] — The ct. may not decree specific 

performance of a contract for the sale of a reversion 
if the vendor had misled the purchaser by stating 
that it was subject to a lease containing all the 
usual covenants for repairs, etc., the vendor 
knowing at- the same time that there was no 
person against whom tlie covenants could bo 
enforced.- -Flint v. Woodin (1852), 9 Hare, 018 ; 
22 L. .T. Cl). 92 ; 19 L. T. O. S. 240 ; 10 Jur. 719; 
08 E. IL 000. 

Annoiahons :—'Retd. McMurray v, Spicer (1868), L. R. 5 Eq. 

527. Mentd. Mortitm'r v. Roll (1805), 1 Ch. App. 10. 

441. .j — On a sale by auction of property, 

described in the particulars as freehold, one of the 
conditions contained the following words : “ The 
vendoiis derived their title under the will of 
.1. R. B. In 1801 the said .1. R. 13. contracted to 
purchase the house.s described in the particulars 
from E. T., A a document under seal, dated Doe. 27, 
1801, was executed by the parties. I>om 1801 to 
the present tinu? (piiet & undisturbed possession 
}jas been held of the .said freehold houses by the 
said .1. it. B. & the vendors. . . . The said docu- 
ment can be seen at the ollice of the vendors’ 
solrs. at any time previou.s to the sale, A; the 
purchaser shall be deemed to have knowledge of 
the contents. The title shall commence with the 
said document of Dec. 18(51. The purchaser shall 
assume that the .said .1 . K. B. by the said document, 
A by his undisturbed possession, was at the time 
of his death seized in fee of the said freehold 
houses.” From the abstract of title, whicli con- 
sisted merely of tlie document referred to in the 
condition, & the will of J. R. B., it did not appear 
that the vendors had more than a prirud facie 
po.S8essory title to the property at the time of the 
sale. 

Upon an action by the purchaser for rescission, 
A upon counterclaim by the vendors for specific 
performance : — Held : the condition amounted 
neither to an express or implied suggest io falsi, nor 
to a siipprcssio veri ; the contract must be 
specifically perfoimed.- -Blenkhorn v. Penro.se 
(1880), 43 L. T. 008 ; 29 W. R. 237. 

ATOio/a(io/i Raid. Doiighorly r. Outcs (1900), 45 .Sol. Jo. 

442. Misrepresentation as to value.] — Wilful 

misrepresentation of the yearly value of an 
estate is a good reason for a ct. of equity to refuse 
decreeing a specific performance of a contract for 

& i-cceivod (left, pleaded, by way of 
set-off, a promissory note given by 
pltf, to deft. From the evidence it 
was apparent that the transactions 
betwec'u the parties, ont of which the 
pi'escnt cause of action arose, were 
intended to defraud the <Tedltor.s of 


the sale of it. — Bbereton v. Cowpeb (1724), 1 
Bro. Pari. Cas. 211 ; 1 E. R. 621, H. L. 

443, .] — Misrepresentation of the value of 

an estate a sufficient ground to resist a specific 

P erformance. — Wall v, Stubbs (1816), 1 Madd. 
0 ; 66 E. R. 31. 

444. Agreement In part performed.] — If an 

agreement is in part performed by one of the 
parties, it is too late for the other to complain of 
fraud, surprise, etc., or attempt to set the agree- 
ment aside on that account ; for a ct. of equity 
will decree a specific performance of the remaining 
part of it. — ^Angle.sey (Earl) v. Annesley (1741), 
1 Bro. Pari. Cas. 289 ; 1 E. R. 673, 11. L. 

Annotation : — Reid. Penn v. Baltimore (1750), 1 Ves. Son. 
444. 

445. Vague & indefinite misrepresentation.] — 

Effect of an indefinite representation by a vendor ; 
as that a leasehold estate was nearly equal to free- 
hold being renewable upon a small fine ; putting 
the purchaser upon inquiry ; though, connected 
with certain circumstances, such representation 
may be fraudulent, & form a ground for rescinding 
the contract. Vendor, resisting an application by 
the purchaser for payment into ct. of the deposit 
in the hands of the vendor’s agent, charged with a 
loss by the agent’s failure. S})ecific performance 
prayed both by original <fc cross bill, after consider- 
able delay upon the title : the rents to bo received, 
A interest paid, from the time stipulated. — Fenton 
V. Browne (1807), 14 Yes. 144 ; 33 E. R. 476, 

Antwkitums : — Reid. Brooko v. Rounlhwaito (1846), 5 Han*. 
298. Mentd. Hmith v. Jackson Lloyd (1816), 1 Madd- 
618. 

446. .J — Specific performance decreed 

against a purchaser at a public auction, where the 
representation in the particulars of sale, complained 
of as calculated to mislead, was so vague ifc indefi- 
nite that it ought to have put the jiurchaser on 
making previous inquiry. — Trower r. Newcome 
(1813), 3 Mer. 704 ; 36 E. R. 270. 

Annotufions . — Apld. Scott V. Hunsou (1826), 1 Sim. 13. 
Consd. Smith t. Land dt Houho IToperly Corpn. (1884), 
28 Ch. D. 7. Refd. Brooko v. Rounthwaito (1816), 5 
Hare, 298, 

447. — — .] — V'ague k, indefinite words in 
particulars of sale ought to bo considered by a 
purchaser merely as a ground of inquiry ; & their 
inaccuracy does not form a sufficient objection to 
a suit for specific performance. — ScoiT r. Hanson 
(1826), 1 Sim. 13 : 6 L. J. O. S. Cb. 67 ; 67 E. R. 
483 ; on appeal, 1 Russ. &- M. 128, L. C. 

Annotations : — Distd. Higgins v. Samols (1862), 2 John. & H. 
460. Refd. Smith v. Land & House Pi-operty Corpn. 
(1884), 28 Ch. D. 7 ; lie Fawcott & Holmes (1889), 42 
Ch. D. 150. 

448. Slight misrepresentation.] — MLsrepreaen- 
tation, though in a slight degree, is an objection 
to a specific performance. — Cadman v, Horner 
(1810), 18 Ves. 10 ; 34 E. R. 221. 

Annotations : — Apld. Clermont v. Tashurgh (1819), 1 Jac. & 
W. 112. Consd. Flshor t\ Tully (1878), 3 App. Cas. 627. 

449. Wilful misrepresentation.] — Bkereton v. 
CowPER, No. 442, ante. 

450. .] — (1) Land was advertised to be 

sold in lots as freehold, subject to conditions, one 
of which was, that all objections to the title, not 
made within a prescribed time, should be con- 
sidered as waived, & another of which provided 
that any misstatement of the quality, tenure, 
outgoings, or other particulars, should bo the sub- 
ject of compensation. An objection to the title of 

m. .] — Mackenzie v. 

Mackenzie (1897), 1 Cout. Dig. 1473. 
—CAN. 

n. MisrepresenteUion of ven 

dor’s ayent as to situation of land.] 
Oatrns V. Crawford (Man.) (1908), 
8 W. L. R. 449.~CAN. 


]iltf , & that, pltf, & doft, were in pan 
delicto : — Held : such being the caae, 
pltf. should not he aided hy the ct. 
in enforcing his contract, & the verdict 
for him must be sot aside. — B lake 
r. Stewart (1870), 8 N.S. R.(2G. SiO.), 
70.— CAN. 
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one lot was taken after the prescribed time, that it 
was of copyhold tenure. It however appeai*o,d 
that, under a composition with the lord, the rights 
of the copyhold were such as to render the tenui‘e 
hardly dillerent from that of freehold : — Held : 
the misdescription did not form a ground for 
resisting a specific performance, altliough the 
decision might have been otherwise had the mis- 
description been wilful. 

(2) Another lot was described in the advertise- 
ments as being sold with a certain reservoir & 
waterworks, yielding a yearly rental of £00, exclu- 
sively of the land & buildings. An objection w'as 
taken after the prescribed time, & was supported 
by the fact that this rent arose from supplying 
wdth water certain houses separated from the 
reservoir by the property of strangei-s, over which 
the vendor had no right te carry it, beyond a 
licence from year to year by payment of a rent : — 
Held. : the d<‘scription contained such a misrepre- 
sentation as to preclude the vendor from enforcing 
a specific peiformance ; & the objection was not 
one as to title, A therefore w'as not ob\ iated by t ho- 
st ipulation as to time.— PiiicE v. Macauiay 
( 1.S52). 2 De a. M. & Cl. 339 ; 19 L. T. O. S. 238 ; 
42 E. E. 903, E. .1.1. 

Annotalwm : — (femralli/, Refd. l.evlaiid i\ llliiiprvx orth. Kr p. 

Webster (J8<50), '2 L. T. If)!! ; /{<• l''a\veelt & HoIuk's (1889), 

42 Ch. D. ir)(). 

451. Misrepresentation as to quantity— State- 
ments by auctioneer.] — Purchaser not entitled to 
an abatement for a deficiency in quantity; the 
jiarticular describing the estate, as containing by 
('stimation 41 acres be the same more or less. 
Parol evidence of declarations by the auctioneer at 
the sale, warranting the quant]t>, received in 
opposition to a specilic iierformanci*. on the 
ground of fraud ; not. to enforce jiertormance. -- 
WiN'cii V. WiNCHKSTioi; (1812), 1 \'es. A B. 375; 
35 E. E. 140. 

A iivnlittians •- Consd. Lenny v Hanc<« k (1870). 18 W. T{, 

.'>(50. Mentd. Unddersbcbl (.’i)rpn. r, Jacuinb (1874), OO 

L. T. 78 ; JoJllTe r llakcr (]88;5), IJ Q. P. 1). 

452. Necessity for proof of Intention to deceive.] 

' Keyse V. TIaydon (18.52), as reported in I W. E. 
73. 

453. Vendor representing himself as agent — 
Necessity for proof of loss by purchaser.] — It is 

no defence to a bill for s]iecific performance by the 
vendor, that during the treaty he falsely assumed 
tlie eliaracter of agent for another, when, in fact, 
lie was dealing on his owm behalf, A that he thereby 
deceived the [uirchaser as to tlie party with whom 
the contract was made, jirovided the purchaser 
does not show that the de<'eption induced him to 
('liter into the contract, or occasioned any loss or 
inconvenience to him otherwise. — F' etj.owe.s i’. 
Gwydyr (Loud) (1829), 1 Euss, A M. 83 ; 39 
E. E. 32, 1.. C. 

Annotation :—‘R6id. Said r, Uutf, (1920] K. P. 497. 

454. Sale of life interest In funds — Misdescrip- 
tion of life.] — Breat>ey V. CkiLi.iNS, No. 173, fOilc. 

456. Purchaser’s failure to inquire.] — Cox v. 

Middleton, No. 7, ante. 

456. Vendor asserting good title.] — Pltf. 

agreed to sell to deft, all his estate, right, A 
interest in certain lands, pltf. only to produce a 
title from A. B., the la.st owner, to himself. It 
appeared that deft, knew that A. B. was one of 
four supposed ownei*8 of the property, A wms 
anxious to buy up such title as he had in order to 


get rid of his opposition to a bill in Parliament : — 
field : deft, was not at liberty to show aliunde, 
A. B. had no title, A pltf. was entitled to specific 
jiorformance. The more assertion by the vendor 
that he has a good title, on the faith of which the 
purchaser relies without investigating the title, is 
not necessarily such a misrepresentation as will 
preclude the vendor from enforcing the contract. — 
Hume v. Pocock (1800), 1 Ch. App. 379; 35 
L. .T. Ch. 731 ; 14 L. T. 380 ; 12 Jur. N. >S. 446 ; 
14 W. H. 081, E. JJ. 

467. Partial misrepresentation.]— The effect of 
partial misrepresentation is not to alter or modify 
the agreement tanlo, but to destroy it entirely, 
A to operate as a personal bar, to the party who 
lias practised it. — Bauti.ett v. Salmon (1855), 6 
1)0 O. M. A G. 33 ; 20 E. T. O. S. 82 ; 4 W. R. 32 ; 
43 E. E. 1142, E. C. 

Annotation : — Refd. Re. & Muslors’ Contract (1888), 

39 Ch. D. 110. 

458. — — Waiver of part affected.] — Party 
obtaining an agreement by a partial misr'epresenta- 
tion, not entitled to a specific performance, on 
waiving the part affected by the misrepresentation. 
The effect of partial misrejiresentation is not to 
alter or modify the agreement pro ianio, but to 
destroy it entirely, A to operate as a personal bai' 
to the party wdio has practised it, — Gletimont 
(Viscount) v. Tasbukoii (1819), 1 Jae, A W. 112 ; 
37 E. E. 318. 

AniuAntions : - ConaA. lluwlins r. Wickham (IH.^H), 3 Do G. 

A J. 301. Refd. GoiMich r. Cri'c (1860). 8 C. J5. N. S. 574 , 

HhIIowm r. J'Vrnic (1868), 3 Ch. App. 467, 

459. Misrepresentation as to title — By solicitor 
purchaser.] — Where a person having a clear title to 
£12 for rent, A claiming the property of the land, 
is induced, by the representations of two pro- 
fessional persons that bo had no right to either 
rent or land, to agree to accept £10 in full, for 
rent A land, the ct. wnll not entertain a bill for the 
specific Jiorformance of the agreement. — Stantjey 
V. Eobinson (1830), 1 Russ. A M. 527 ; 39 E. R. 
203. 

460. .] — A Rolr. contracts to j)urcha,se 

from A. B., not at that time his client A being 
ignorant of his legal position, an estate at a low 
juice, informing A. B. that the nature A title of the 
projierty were such os t hat no one but a professional 
man would purcliase it, such representation not 
being justified by the state of the projierty, A no 
solr. having been employed on behalf of A. B. in 
the transaetion. Sperifie performance of the 
contract refused to the solr.-— Davis v. Aukauam 
(1857), 5 W. R. 495. 

461. Representations demanding investigation 
— Full facilities afforded — Investigations partially 
made.] — Where specific jierformance of a contract 
for the purchase of a brewery A leasehold houses, 
was re.sistcd by the jnirchaser on the ground of 
misrejiresentation, A it turned out that, as to two 
head,s of alleged misrepresentation, the number of 
barrels of beer sold weekly A the value of the 
rents of the houses, he had obtained access to the 
brewery books, A obtained full information ; 
A as to the third, the loans or debts due to the 
conc(^m agreed to be taken to by the purchaser, lie 
had, previous to comjiletion, oDtained in a subse- 
quent statement full A accurate rejiresentation ; 
he was held to his contract, notwithstanding some 
vague A inconsistent statements, A some incorrect 
rejiresentations, contained in an advertisement 

18 K. C. R. 217.— CAN. 

q. .] — Moloxy r. O’Brirx 

(1819), 13 L. T. O. S. 12.— IR 

r. Representation as to peaceable 

possession.]— G uerin r. Hefpeuvan. 

11925] 1 I. R. 57.— IR. 


o. Innocent misrepresentation.] 

— Stewart v. White (1910), 14 

W. L. R. 596.— CAN. 

p. .] — An action by the 

vendor to enforce a contract for 
the sale to (lefts, of his tea business 


was dismissed because of inaterlal 
misrepresentations made by pltf. — 
assumed to bo innocently made, — 
which induced (lefts, to enter Into the 
contract. — Kirrn r. Nkixon (1913), 
24 W. L. H. 950, 12 D. L. R. 417 ; 
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Sect. 1. — Mi^n'eiprcscntation, fraud and mistake: 

& in a writton particular of sale. — C tahke v. 
Mackintosh, Mackintosh v. Ct.ar.ke (1802), 4 
GifF. 134 ; 1 New Kep. 160 ; 7 T.. T. 558 ; 27 
J. P. 259 ; 9 Jur. N. 8. Ill ; 11 W. R. 183 ; 66 
E. K. 651 ; on appeal, 11 W. K. 652, I.. C. 

462. Onus of proof — Of fraud.] — In general the 
buithen of proof is thrown upon the party who 
resists peiformance of an agreement, on the ground 
of fraud &. surprise ; but the rule is by no means 
univei’sal. If tlie agreement be auspicious on the 
face of it, the burthen of proof may be shifted on 
to the party seeking to enforce it (IjORD Langdai.e, 
M.K.). — West v. IIabcood (1837), 6 L. .1. Ch. 369 ; 
1 Jur. 259. 

463. Of good faith.] — (1) The jurisdiction 

of the ct. to decree specific performance will not 
be exercised in favour of a vendor who fails to 
satisfy the ct. that he has done all he can to avoid 
misrepresemtati on . 

(2) Specific performance being refused A the 
bill dismissed with costs, pltf. vendor was ordered 
to repay the purchaser the defiosit with interest, 
at the rate of 4 per cent, per an man from the tune 
of payment, deft, undertaking to bring no action 
& to restore the property to the condition it was in 
before the alterations. — Tuuquand r. Rhodes 
(186S), 37 L. J. Ch. 830 ; 18 J.. T. KM ; 16 W. R. 
1074. 

464. — Sale under direction of court.] — 

Pltf. having obtained an order for sale in the 
suit, put up a lot desciibt.'d as being in the occupa- 
tion of at a yearly rent of £*42. It appeared 
that C. was holding as tenant under another party, 
hostilely to the vendor. The ct. discharged tht* 
purchaser, «.V: directed pltf, to pay his costs, A 
refused to give time to the vendor to recover the 
premises by ejectment. 

If there is any one thing which the ct. requires 
more than another, it is that in a case where 
specific performance is asked, tlujre shall a])pear 
to have been perfect gooil faith on the jiai’t of a 
vendor in his description of the propc'rty A lus 
representations to a purchas<‘r. 'This is not less 
the case when the .sale takes ])lace under the 
direction of the ct. (Wood, \'.-(’.). — Lachl.vn p. 
Reynolds (1853), Kav, 52 ; 2 Eip Rep. 713 ; 23 
1.. J. ('h. 8 ; 22 L. T. O. 8. 21 1 ; 2 W. R. 49 ; 69 
E. R. 23. 

465. Effect of agreement for sale to third party 
— By person aUeglng misrepresentation.] — A 

jiurchaser agreed to buy an e.statc, upon a staG'- 
ment in the particulars of sale that it lay upon a 
valuable vein of coal, which vein afterwards 
proved to have been mostly w'oiked out. 8ubse- 
quently the pui*chaser entered into an agreement 
with a third party to sell the colliery at a jirice 
implying the existence of a considerable quantity 
of coal, afterwards discovered the fact of the 
exhaustion of the coal ’.—Held : the transaction 
between the purchaser & the third party did not 
invalidate the purchaser’s defence of misrepre- 
sentation to a bill by the vendor for specific 
performance, though it might have been an answer 
to a claim by the purchaser for an abatement of 
the purchase-monev.— (Vh.by r. Gad.SDEN (1867), 
17 L. T. 97 ; 15 W. R. 1185, L. 

466. Performance Involving fraud on public.] — 
(1) Pltfs. claimed the specific performance of an ; 


agreement for the composition of a literary work 
by deft., alleging that t he agreement was contained 
in three written documents. At the trial the til's! 
& third of the documents wore proved ; the second 
was not produced, nor was any evidence given 
of its contents. Deft., by his statement of defence, 
denied that he had agreed with pltfs., as alleged by 
them, with reference to the second document : — 
Held : pltfs. were not entitled to specific perform- 
ance of the agreement contained in the first & 
third documents, or to damages for the breach of 
it. 

(2) Pltfs. alleged that dedt. had agreed that his 
name should not appear on the title-page of the 
work as the author of it ; deft, alleged that it 
was part of the agreement that his name should 
so appear. Pltfs, proposed to publish the book 
w’ith a title page, stating that it was “ edit-ed by 
K., assisted by M. (deft.).” K. was known as 
having published other books of a similar descrip- 
tion, iiad allowed pltfs. to make use of his name, 
but he had taken no part whatev’^er in the compila- 
tion : — Held : the proposed title page would be a 
fraud on the public, on this ground also pltfs. 
were di.sentitled to relief. —Post v. Marsh (1880), 
16 Ch. L). 395 ; 50 E. J. Ch. 287 ; 43 I.. T. 028 ; 
29 W. R. 198. 

467. Misstatement as to length of term — Held 
by tenant — Sale of land.] — A misstatement in the 
particulars of sale, of the length of the term for 
which a t-enant of the vendor holds a portion of 
the property, is not, in the absence of any evidence 
as to whether such misstatement is to the advan- 
tage of the piu*chas(‘r or not, such a misrepj’o- 
senfation as will enable him to resist spei'ific 
performance. 

8even cottages, let to W(*okly tt'nants, were put 
up for sale. described as ” producing £73 14s. a 
year.” When the particulars wiTe issued the 
cottages did not produce this rental. Before the 
sale the vendors had enteied into a contract to 
do certain ri'iiairs, had givim notice to the 
tenants that their rents would be rnised, & before 
the day fixed for couqjletion repairs were done, «fc 
the rents were raised 3f/, a week ; so that, on the 
day of completion, the statement in the particulars 
was quite accurate : — Held : this was not such a 
misrepresentation as waiuld enable a purchaser to 
i*esi.st specific performance. — ^(Joddard v. .Jef- 
freys (1881), 51 L. J. Ch. 57 ; 45 L. T. 674 ; 30 
W. R. 2f)9 ; on appeal (1882), 46 D. T. 904, C. A. 
Annitlaiion . — Consd. Van Praaifli v. Everidge, ril>021 2 Cli. 

468. Misrepresentation by agent.] — An agent, 
commissioned by a vendor to find a purchaser, has 
authority to describe the property &; to state any 
fact or circumstance which may affect the value, 
so as to bind the vendor ; & if an agent so com- 
missioned, makes a false statement as to the de- 
scription or value, though not instructed so to do, 
which the purchaser is led to believe, & upon which 
he relies, the vendor cannot recover in an action 
for specific performance. A surveyor was em- 
ployed by the owner of a leasehold house to find 
a {lurchaser. He represented to deft, that another 
person, H., was ready to buy the property for 
£700, & that if deft, were to give £50 more, he 
would make a clear profit of 7 per cent. ; that II. 
had further offered to rent the property at J^OO, 
or the ground floor only at £200. Deft., relying 


483 i. OnuR of jn-oof —Of nmd faitn.] 
—When a vendor of land who docH 
not understand Enprlish is Induced by 
purchawr, who understands lioth 
English & the language of the vendor, 
to execute an ugroeinent of sale, in 


English, the purchaser himself being 
the only Interpreter, there is a heavy 
onus upon the purchaser seeking to 
enforce the agreement to satisfy the 
ct. that the agreement was freely 
executed by the vendor after Its efTect 


was fully and clearly explained to him 
— an onus that Is not satisfied hy the 
evidence of the purchaser alone. — 
Wkidman V . Telaktsr (Man.) (1905), 
2 W. L. 1{. 308.— CAN. 
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on the above representations & others which were 
unauthorised by the vendor, & untrue, contracted 
to purchase for £750 ; but afterwards, finding out 
the falseliood, refused to complete. The vendor 
himself also made a misleading statement to the 
purchaser : — BeM : independently of the stat-e- 
ment made by the vendor himself, the false state- 
ments made by the agent, being within his 
authority, were sufficient to vitiate the contract ; 
& specific performance refused. — Miri.LEN8 v. 
Miller (1882), 22 Ch. 1). 194 ; 52 I.. J. Ch. 380 ; 
48 L. T. 103 ; 31 W. K. 559. 

AnnnUithm : — Retd. He Consort Drop J.,ovol Gold MIiich, 

Kx V Stark, Kx p. Klliston (1890), tCi W. II. 227. 

469. Misrepresentation as to true purchaser.] — 

A. signed a contract for the sale of a house to B. 
Before signing lie askc‘d “ are you buying for C. 
or his nominees ? ” B. answered “ No.” He was, 
in fact, buying for nominees of C., to whom he 
afterwards assigned his contract. Ihi & they 
brought an action for specific performance : — 
Held: the contract could not be specifically per- 
formed. — Archer v. Stonp: (1898), 78 Jj. T. 34. 

Annnlaiwnn Nash v. Dix (1898), 78 L. T. 44.7. 

Consd. Dyster v. ItandalJ, [19201 Ch 992 Reid. Hald t\ 

Putt. 11920) 3 K. B. 497. 

470. — — .] — In 1895 defts., who werti trustees 
of a (’ongregational chapel, put up for .sale by 
public auction a building, which had formerly 
been u.sed as their chapel. The conditions of sale 
impo.sed no re.strictionB on the u.ser of the building. 
After the sale V. made an offer for the; building, but 
(lefts. deeJined to aeeejit it, on th(! giwind that it 
was made on behalt of a comruitt<*e of Boman 
(’atholics, who intundi'd to use the building as a 
Homan Catholic })lace of worship, <fc d(>fts. objected 
to sell for that ]uir])os(‘. fi'lu' committ-t‘e then t/old 
})ltf.. who was the iuanag(*r of a uimeral water 
eo., that if he could get the pi'operty they would 
buy it of him at £100 jM-ofit. l^ltf.'s .soils. wrot<* 
to defts.' ag(*ut. uiakmg an offer for the prop(‘rty 
” on behalf of our eliimt, the manager of the 

B. Mineral W’abn* co.” Aft(‘r some negfitiations, 
a contract was sign<*d hv (h'fts. for sale of the 
building to jiltf. at £1,025. a price less than C.’s 
offer. No direct .statement was made that t>ltf. 
w^as buying for tlu* co,, but it was admitted that 
defts., during the negotiations, believed that be 
was, & that pltf. knew' it. Pltf. signed tlie contract 
as principal without protest from defts.’ ag<‘nt. 
Defts. refustal to complete on the gnaund that' 
pltf. was buying, as agent, for the Homan Catholic 
committee, to whom lie knew they would not sell, 
A: had obtained the contract by misrejiresenta- 
tion : — TIeld : on the evidence pltf. w’as not. buying 
as agent foi* the Iloman (-atholic committee, but 
for himself with a vi(‘w to resell to them at a profit ; 
the misrepresentation as to the Mineral Water co. 
was immak*rial because the vendors did not care 
wheth(*r they sold to tlu* co. or pltf., & as between 
them no consideration of th«‘ person with whom 
they were contracting enk'red as an element into 
the contract. — Nash v. Dtx (1898), 78 1^. T. 445. 
Annotation: — Reid. Dyster r, Handall, |192G] Ch. 932. 

471. Sale in lots — ^Misrepresentation as to one 
lot.] — Where a purchaser separately acquires t wo 
lots of property at an auction in ivliance on an 
innocemt misrepresentation of the vendor as to 
the second lot, entitling the purchaser to jvseission 

PART III. SECT. 7, SUB-SECT. 

t. Failure to carry out representa- 
tions, — In on action to coniiiel spetdflo 
performance of an agreement to pur- 
chase : — Held : pltf. eo. liaving fulled 
to carry out some of the material ropre- 
flontations mode by its agent at the 
time of & as an inducement to deft, to 


as to that lot, he cannot also rescind the con- 
tract for the first lot, imless from the circumstances 
known & understood by both parties at the time 
of sale the ct. can infer that the two transactions 
were to the knowlodgi^ of both interdependent. 

If, however, the ct. is satisfied that, apart from 
the misrepresentation, tlie particular purchaser 
would not have b(jught either lot. it will refuse the 
vendor specific perlormance as to the first lot. — 
Holliday v. Dockwood, 11917 J 2 Oh. 47 ; 86 
D. J. Ch. 556 ; 117 L. T. 205 ; 61 vSol. Jo. 525. 

472. Non-disclosure of person entitled to benefit 
of contract.] — Unless the possession by one of the 
contracting pariit'S of soun‘ personal quality is a 
material ingredient of the conf.raci, the mere non- 
disclosure of the i)erson actually entitled to the 
benefit of the contract for the sale of land is no 
defence to an action for specific performance, 
even although pltf. knows that, if the disclosure 
had been made, deft, would not have <*ntered into 
it. — Dyster V. Handall & Sons, [19261 Ch. 932 ; 
95 L. .T. Ch. 504 ; 135 I,. T. 596 ; 70 Sol. Jo. 797 ; 
[1926] B. & C. H. 113. 

See Salk op Land, Vol. XL., pp. 43, 44, Nos. 
273-275. . 

Agreements for lease.] — See Landlord & 
Tenan'F, Vol. NXX., pp. 414, 415, Nos. 766-773. 

Conduct of sale at auction.] — See, generally. 
Auction, Vol. HI., pp. 12-22. 

Effect of misrepresentation on family arrange- 
ments.] —See Family Arrangements, Vol. XXIV., 
pj). <157-959, Nos. 110-126. 

Disclosure of material facts generally.] — See 
Sale of Land, \’o1. XL., pp. 42 et seq. 

Notice to purchaser.] — See Sale op IiAN 1 >, Vol. 
XL., pp. L53 158, Nos. 1223-1267. 

B. Mtderial M i^rcjtresentaiion . 

473. Whether defence to action.] — A purchaser 
cannot be compelled to complete a contract 
entered into by him, on the faith of a balance sheet 
produced by the vimdor, as being, tliongh subject 
to slight errors, substantially correct ; tlic errors 
being, in fact, so serious as to amount to nearly 
£1,480 & reducing the balance of £1,500 stuck in 
favour of the business to some £20 or £30 (fe showing 
that the concern was barely solvent. — C’haeles- 
woRTH V. Jennings (1864), 34 Beav. 96 ; 11 L. T. 
439 ; 5.”) E. H. 5()9. 

474. S. signed a WTitten contract with 

H. to jiurchase a brickfield for “ £17.000,” to be 
paid as follows : £16,000 in cash & £1,000 in free- 
hold equities to pay on the £1,000 12 jaT cent, per 
annum," Before signing S. had m.'iil(‘ out A given 
to H. a list of freehold hou.ses, in w'hich he was 
entitled to the (Mpiily of I’odenijition, but this docu- 
ment w'as not referred to in tlie contract. In the 
negotiations S. asked H, w'hcther he had over put 
the property into tlu* hands of an agi^nt to sell for 
h'ss money than lu* was then asking, saying that 
he fancied, as the fact was, that it must be the 
saint* as had been offered to liim for less. B. 
falsely answered ” No ” i—Ueld : this was such 
a material misrepresentation as to prevent the ct. 
enforcing the contract in an action brought by B. 
— Hoots r. vSneli.ing (1883), 48 L. T. 216. 

475. — .]— Bird r. Andrew (1887), 4 T. L. R. 
3], a A. 

b. Representations stronoer than sim- 
plex comnundatio .] — Johnston r. Dow- 
HETT (1913). 21 W. L. II. I.-iO; 4 
W. W. H. 971 ; 13 D. L. B. o7 ; 23 
Man. L. B. 492.— CAN. 

c. Representation by vendor of "sub- 
stantial corredness ” of description — 
Failure to show “ substantial corred- 


outer Into the contract. Bpeetdo por- 
formaiico would l»e refused.- —O how ’s 
NI'XT i’\SH CoAi. Co., L'rn. r. Mills 
(1907), 12 B. C. B. 402, .7 W. Ij. B. 
218.— CAN. 

a. Misrepresentation as to princi- 
jml.l — Lane v. Hick (Man.) (191 Di 
18 W. L. B. 557.— CAN. 
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Specific Performance. 


Sect. 7. — Misrepresentation, fraud and mistake: 

Sub-sect. 1, B. : sub-sect. 2, A. ( a ). J 

476. .] — Cree V. Stone (1907), Times, 

May 10. 

477. Concealment of material fact.] — By an 

agreement for the sale of a reversionary estate in 
fee, it was stipulated, that a statement in a deed 
of 1830, to the effect that a life annuity granted to 
A. had not been paid or claimed for eight years, 
supported by a declaration of the vendor that no 
claim hsid been made upon him since 1841, & that 
he believed that the annuity had* not been claimed 
for the last twenty years, should be conclusive 
evidence that the annuity had determined. It 
appeared that the annuity was granted by a person 
entitled in reversion, «Sc was granted for the life of 
the survivor of foui‘ persons, two at least of whom 
were living : — Held : the omission to state these 
circumstances disentitled the vendor to enforce 
the stipulation in a specific jrerformanee suit 
instituted by liim. — D ryhdale v. Mace (18.74), ,7 
l)e a. M. & G. 103 ; 2 Eq. Hep. 386 ; 23 L. J. Ch. 
518 ; 2 W. R. 341 ; 43 E. R. 809, L. JJ. 

478. .] — Pltfs., who were owners of a 

ship’s cargo, alleged that by the custom of under- 
writers, before a policy of marine insurance was 
elTected, a paper called a “ slip ’ was ottered by 
way of memorandum to the underwriter's. Sc sub- 
scriptions were taken upon it ; <fe that such slip, & 
the proposals on which it w^as founded, were 
regarded usually acted upon by both parl-i<*s as 
a valid contract. X*Jtfs. having by their agent 
ottered such a slip to deft. <te other underwriters. Sc 
obtained there signatures thereto, filed a bill for 
specific performance of the alleged agreement to 
grant a policy. 

The “ slip ” or agreement was not stamped, cSi 
pltfs., though alleging that it could not be pro- 
ceeded on at law on that account, refused to stamp 
it, brrt claimed the relief of the ct. on the unstamped 
instrument. 

It appearing in evid(ince that the agent of pltfs., 
in dealing with the deft.’s broker, had suppressed 
a material fact, namely, that the shij) was about 
to be navigated, not, as t-hey supposed, by the 
master, but by the mate : — Held : this suppression 
of fact was a sufficient ground to induce the ct. 
to withhold its discretionary power of decreeing 
specific performance. — Mouoc(X) JjAnd (V). v. 
Fry (1865), 5 New Rep. 234 ; 11 L. T. 618 ; 11 
Jur. N. H. 76 ; 13 W. R. 310 ; 2 Mar. L. C. 157. 

479. .] — Trustees under restrictions for 

sale agreed to sell land to B. for a purpose under- 
stood between the parties, though not embodied in 
the agreement. Pending the negotiation, B. with 
knowledge of the restrictions, entered into a .sub- 
contract to sell the land for a purpose at variance 
with the trusts. This arrangement was concealed 
frorn the vendors until after the signing of the 
original contract, & they then refused to complete : 
— Held : the agreement could not be enforced. — 
TRAPPEsr. Cobb (1867), 17 L. T. 236 ; 32 J. P. 71 ; 
16 W. R. 117. 

480. .] — Lloyd’s Banking (Jo,, Ltd. v. 

WiOHAM (1884), 1 T. L. R, 58. 

481. .] — On .Tuly .31, 1924, deft, purchased 

from pltfs. two leasehold houses Sc paid a deposit. 
(Completion was fixed for Aug. 21, 1924. lender the 
lease vendors were bound to do the inside & outside 
repairs. The conditions of sale provided that pur- 
chaser should execute all necessary repairs. 


Requisitions on title were delivered, one of which 
asked whether any notices from landlords had 
been served on the property. The answer was 
that vendors were not aware of any. The answer 
was made in good faith, but in fact vendors had 
received landlord’s notices on July 7, 1924, calling 
upon them, witliin three months of .Tuly 4, 1924, 
to make good the dilapidations found to have 
accrued on the premises “ as per the schedule 
hereto annexed.” On discovering their mistake 
vendoi's, on Aug. 20, 1924, sent copies of the 
notices to the purchaser, who then declined to 
complete unless the vendors complied with the 
notices at their own expense. Condition 6 of the 
conditions of sale provided that the production of 
the last receipt for rent should be conclusive 
evidence that all the covenants had been complied 
with. Condition 8 provided that if any notices 
were outstanding they should be complied with 
at the expense of the purchaser. Pltfs. brought 
an action for specific performance of the contract 
by deft. Deft, counterclaimed for the rescis.sion 
of the contract Sc. the return of his deposit : — 
Held : the notices cont ained material facts which 
it wa.s the duty of the vendors to disclose. Sc. the 
non-disclosure deprived them of the right to the 
special relief of specific performance, — Beykus v. 
Lodge, |1925] Ch. 350; 95 L. ,1. Ch, 27; 133 
L. T. 265 ; 41 T. L. R. 429 ; 69 Sol. .lo. 507. 

482. Defect In title.] — Where a vendor 

has knowingly supyiressed a defect m title, the ct. 
will not allow him to force the title upon a pur- 
chaser. although m the conditions of sale ho has 
employed general words large enough to include 
the defect. — Edwards r. Wickwab. (1865), L. R. 
1 Eq. 68 ; 35 L. .1. Ch. 48 ; 13 L. T. 428 ; 29 J. P. 
820 ; J 1 \V. R. 79. 

Armntaiwns ; — Consd. BevfuK r. l.odfro, []y2.'>] Ch S.'jO 

xtefd. He .Scott & AIviucz’h Contract, Scott r. Alvarez 
12 K. 474. 

483. Unusual restrictive covenant.] — It is 

a sufficient defence to a vendor’s action for specific 
perfonnance of an agreement to purchase land that 
the purchaser was induced or allowed to sign tlie 
agreement on the fait h of an a.ssumption that the 
property was not subjeet to any “ unusually 
restrictive ” covenants, whereas in fact it was 
subject to a covenant to build at the requi'st of 
the original grantoi’, such covenant, though 
probably not enforceable against the purchaser, 
yet rendering it possible that he might he called 
upon to allow buildings to be erected, or be harassed 
by claims to that elTect. 

A. agreed to jmrehase from B. a plot of land Sc 
dwelling-house, in the neighbourhood of a largo 
town of which B. was mtgee., with power of sale, 
& wliich were held by his mtgor. subject to a 
covenant “ that he, his heirs, exors., administra- 
t/Oi*8, or assigns . . . would, at the request of the 
original grantor, his heirs or assigns, erect & build 
upon the plot of land one or more dwelling-house 
or dwelling-houses.” In the margin of the draft 
agreement A.’s solrs., who had not .seen the deed 
containing the covenant, had written the follow- 
ing note : “ We assume that the covenants . . . 
include nothing unusually re.strictive.” This 
a.ssumption was not negatived by B., Sc the agree- 
ment was eventually signed by A. on the faith of 
its being correct. Upon the discovery, however, 
of the existence of the above covenant, A. refused 
to complete his purchase. In an action by B. for 


iloLUSTKR r, GEUHMAN 
(Alta,), [1919J 1 W. W, K. .‘169.— CAN. 

d. MisrrpreHenUdixm aa to liahility 
to flooda .] — A Htatcment by a vendor 


of land that tlio land wan drained, tit 
for the plough, & not liable to bo 
flooded, when as a fact in ordinary 
winter floods the water of a creek was 
hacked up & a considerable portion of 


the land rendered unfit for cultivation, 
le a material nilHrepresentatlon & a bar 
to specific performance. — E lliot ii. 
Mokhison (1886). 4 N. Z. L. R. 194 
(8, C.).— N.Z. 
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specific performance ; — Held : A. could not be 
compelled to complete : since, though he probably 
could not be forced actively to fulfil the covenant, 
he might nevertheless be called upon under it to 
allow B. to build upon the land, or at any rate be 
harassed by claims to that effect or otherwise 
under the covenant. — Andrew v. Aitken (1882), 
22 Cli. D. 218 ; 62 L. .T. Ch. 294 ; 48 L. T. 148 ; 31 
W. It. 425. 

484. Mere silence as regards material 

fact.] — Mere silence as regards a material fact, 
which the one party is not boimd to disclose to the 
other, is not a ground for rescission, or a defence 
to specific performance. — T urner v. (Iueen, 
[1895] 2 Ch. 205 ; 04 L. .7. Cli. 539 ; 72 I.. T. 703 ; 
43 W. 11. 537 ; 39 Sol. .To. 484 ; 13 11. 551. 
Annotation : — Retd. Curllsh r. Salt, [1906J 1 Ch. 33r». 

485 . By person In fiduciary position.] — 

ntf. contracted to purchase from H. & C., who 
were trustees, a portion of their property. 
II. was a sole. A: (L was liis managing clerk. 
Throughout the transaction 11. acted, through 
C., as soil*, both for vendors Ar purchasers. 
failed to disclose to pltf. certain valuations pre- 
^dously obtained showing that the property was 
not worth the price winch pltf. agreed tf) pay. 
Pltf. knew that the vendors weie trustees. In the 
course of tlie negotiations pltf. offered A, (J. 
accepted a bribe. In an action by pltf, for rescis- 
sion of the contract defts. counterclaimed for 
specific performance //cW ; II., as pltf.’s solr., 
was bound to disclose trr him all mati'iial facts 
relating to the matter. A h(> was not relieved of 
that obligation by the fact that Ire owed a conllict- 
ing duty to his ccsfias qnc By the claim for 

specific performance the contract, which might 
have been repudiated on tfu' ground of the bribe, 
was affirmed, A jrltf. was not therefore deprived 
of his equitabh" right to i-oscission on tlu‘ inde- 
pendent ground of the non-disclosure by his solr. 
of material facts. — Moody v. (■on A llA'n’. [15117] 
2 Ch, 71 ; SO L. J. Ch. 424 ; 110 L. T, 740 ; 01 
Sol. Jo. 398, C\ A. 

486. — — Imeson V. Jrster (1920), 

149 L. T. Jo. 440. 


Sun-sECT. 2 . — Mistake. 

A. MisioJi'C which excludes Consent . 

(a) In General. 

See, generally, Mistake, Vol. XXXV., pp. 80 

<'1 i , 

487. Where no consensus ad idem.] — Purchaser 
not entitled to a conveyance of part, tliough 
inswering the gimeral description in the advertise- 
nent of sale, as it/ was not m the contemplation 
if either party at the time of the purchase or 
conveyance ; purchaser being referTcd to a more 
^articular description, which did not include that 
rart ; A the surrender having been made according 
o that A from his owm instructions. 

If one party thought he had pur-chased bond fide 
rart of an estate, whicli the other thoright he had 
rot sold, it is a ground to set aside the contract, 
f both understood the whole was to be convoyed, 
b must ; otherwise if neither understood so.- 


CaLVERLEY V. WlLLIAMB, W 1 I.LIAMS V. CALVERLEY 

(1790), 1 Vea. 210 ; 30 B. R. 300. 

Annotations : — Apid. Clowes V. Hlg-rinson (1813), 1 Vee. & B. 
f*24 ; Manser r. Back (1848), 0 Hare, 443 ; Price r. Ley 
(1863), 4 Oiff. 235 ; Douglas v. Baynes, [1908] A. O. 477. 

488. .] — If there is such a degree of doubt 

A ambiguity that tlie ct. can come to no other 
conclusion, than that the parties did not rightly 
understand what the one meant to buy, A the 
other to sell, A upon that ground of mistake the 
one has been let off, that is a groimd for refusing 
in a ct. of equity to perform a contract (PlumbR, 
V.-C.). — Clowes v. IIiaoiNsoN (1813), 1 Ves. A 
B. 524 ; 35 E. K. 201. 

Annoiaitims : — Apld. Pi-ico r. Lev (ISllS), 4 Giff. 235. 
Beld. Manser v. Hack (1848), 0 Hare, 413 ; Dearr. Verity 
(1869). 38 L. J. Ch. 297 ; Douglas v. Baynes, [19081 A. (3. 
477 ; Holliday v. Lockwood (1917), 80 Ij. J. Ch, 550 ; 
Berners r. Fleming, [1925] Ch. 204. 

489. .] — In a suit for specific performance, 

the nature of a case being such as, even in the 
absence of parol evidence, to impress the mind of 
the ct. with the belief that tliere has been surprise 
or mistake, pltf. should be loft to his legal remedy. 
— Nioap V. Abbott (1838), Coop. Pr. Cas. 333 ; 1 
Coop. temp. Cott. 382 ; 47 E. B. 907, L. C. 
Annotation Reid. Mansor r. Back (1848), 0 Hare, 413. 

490. .] — Extent of lien on a fund, where 

the gi-antor of an annuity agreed to sell to the 
grantee the fund on which the annuity was 
secured, A to repurchase the annuity, but, in 
consequence of a mutual mistake, the contract 
for the sale of tlie fund could not be specifically 
piuformcd. — CoLYicu r. Clay (1843), 7 Bcav. 188 ; 
49 E. B. 1030 ; sub nom. Coi.LYER v. Clay, 1 
I.. T. C. S. 311. 

Annotation — Consd. Sooit r. Coni son, (1903) 1 Ch. 453. 

491. .] — Premises wen* advertised to be 

sold according to certain printed particulars A 
conditions of sale. Before the sale took place 
several of the printed copies were altered by the 
vendor’s solr., who introduced in writing a reserva- 
tion of a right of way to other promises belonging 
to the vendor. Several of the altered copies of 
the particulars were laid on the table in the auction 
room, without any remark with regard to the 
alteration, A an altered copy was delivered to the 
auctioneer, who read the same aloud before the 
biddings commenced ; but tlie party who became 
the puichascr did not- hear or notice tlic alteration. 
The contract was signed by the auctioneer, 
inadvertently, A by the purchaser, on a copy of 
the particulars of sale not containing the reserva- 
tion. After the purchase-money was paid A 
possession given, the xmrehaser filed his bill for a 
specific porfoi-manco of tlie contract by a con- 
veyance from the vendor, without a reservation 
of the right of way ; A the bill was dismissed 
wit hout costs. 

An authority given to an auctioneer to sell may 
be revoked by the vendor at any time before the 
sale, A such revocation is valid against parties 
dealing without knowledge of it ; therefore, in. a 
.suit by a purchaser t-o enforce specific perform- 
ance of a contract entered into by the auctioneer 
by mistake or inadvertence, for the sale of property, 
as to part of which, a right of way over the land 
sold, his authority had been revoked, it is com- 
petent to deft, to insist upon such revocation, A 


‘ART in. SECT. 7, SUB-SECT. 2.— 
A. (a). 

4871. Where no consensus ad idem.] 
-Btei'henson V. Clinch (1881), 21 

B. R. 189.~CAN. 

487 11, .]— The ci., when It Is 

atlsfled that there is a bond fide 
iilsunderstandluff on the part of one 
f the partiOB to a contra<'t os to the 

J. — VOL. XLir. 


l)rovisiou8 of an OKToeinent, will 
decree specldc performance of It. — 
McDonkll r. McDonkix (1874), 21 
Gr. 342.--CAN. 

487 ill. .] — OAiil.\NDr. R. (1910), 

13 Exoh. C. R. 284.— CAN. 

487 iv, . ] — Spcciflo performance 

of a contract for tlie sale of certain 
machinery on the ground of mutual 


ndstakc was refused, where both 
artles had acted in good faith & 
elioved the machinery to bo at a 
certain plac-e, whereas, the fact was 
that It had been wrongfully seized by 
a third party & taken away, & pltf., 
although claiming that the title therein 
had paesod to him, refused to take any 
steps to recover the same. — H amilton 
V. SMYTIIE (1913), 24 O. W. R. 809 ; 

T I 
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Specific Performance. 


Seri 7. — Misrepreacntaiion, fraud and mistake: 

Sub-sed, 2, ( a) d: (b).] 

parol evidence is admissible in support of that 
defence. 

It is, however, a well-established principle of 
equity, that the ct. will not enforce the specific 
performance of an agreement in writing, where, 
from fraud, mistake, or surprise, injustice would 
be done to deft, by a decree for that purpose, 
therefore, where tlie terms of the wiitten agree- 
ment have been ambiguous, so that, adopting one 
construction, they may reasonably be supposed 
to have an effect which deft, did not contemplate, 
the ct. has, upon that ground only, refused to 
enforce the agreement (WiniiAM, V.-(\). — Manseii 
V. Rack (1848), (3 Hare, 448 ; 07 E. R. 1230. 

Avnniahnv^ •— Apld. 2?c Hure & O’Moro’s Contract, [1901] 

1 Ch. 93. Refd. Tarnjiliii v. JamcK (1880), I,*-) Ch. D. 210 . 

Doiifflas 7^ Baynos, [1908] A. C. 477. Mdatd. Itainbow r. 

HowklnP, [1904] 2 K. B. 322. 

492. .] — Baxknimle v. Seat.e, No. 385, 

ante. 

493. .] — This ct. will not enforce or act 

upon an agreement, more especially if entered into 
by an agent, where there has been a mistake or 
misunderstanding as to the terms of the agreement 
(Turner, L..T.). — Morrison v. Barrow (18(50), 1 
De G. P. & J. 033 ; 45 E. B. 500. 

Annotations • — Mentd. Jcnkliifl c, Bushby (1807). 10 W. B. 

189 ; Be SinRipon, Kx p. Morgan (1870), 2 Ch. I). 72. 

494. .] — Where on a sale of a. mill, etc., it 

appeared clearly that pltf. believed he was buying 
what- deft, believed he was not selling, a bill for 
the specific performance of the contract for sale 
was dismissed. — Buttekwortji t. Walker (18(54), 
11 L. T. 43(5 ; 13 W. R. 1(58. 

495. .] — A tenant in tail, expectant on the 

death of a tenant for life who was insolvent, being 
desirous of preserving tlie timber on the estate 
from being cut, signed an agreement with the agent 
of the assignee of the tenant for life, agreeing that 
the assignee shoud liave the same right to the 
timber as if ho had actually cut it, on a past day 
named, which was xirior to the death of the tenant 
for life ; & the assignee agreed to refrain from 

cutting it for a month. It turned out that the 
tenant for life was dead at the date of the agree- 
ment, although both the t enant in tail k, the agent 
of the assignee were ignorant of the fact x—Ileld : 
the agreement was founded on a mi.stake, A was 
without consideration, the ct. refused to enforce 
it. — Cochrane v. Willis (18(35), 1 Ch. App. 58 ; 
35 L. .7. Ch. 3(3 ; 13 L. T. 330 ; 1 1 .lur. N. S. 870 ; 
14 W. R. 19, J.. .T.T. 

Annofaiums : — Consd. Scott r. Coulson, [1903] 1 Ch. .i.'>3. 

Refd. .JonoH v. Clltrord (1876), .3 Ch. D. 779; Huddern- 

flclcl Banking Co. v. Lintor (189.')), 72 L. T. 703 ; Jtr 

Thcllnsson, Ex p. Abdy, [1919] 2 K. B. 735. 

496. -.] — Upon a contract for sale of lands, 
it was shown that the purchaser intended & under- 
stood one thing, while the vendor’s agent stated 
by affidavit that he intended & understood another 
thing : — Held : upon bill for specific performance, 
although tlie construction of the contract was 
clearly in favour of the purchaser, the mistake 
thus established would prevent a decree. — 
Wycombe Ky. Co. v. Donnington Hospital 
(1806), 1 Ch. App. 268; 14 L. T. 179; 12 .Tur. 
N. S. 347 ; 14 W. R. 359, L. JJ. 

Annotation : — Apld. Bridgend Ohs Sc Water Co. v. Bunraven 

(188.'»), 31 Cb. D. 219. 


497. .] — Contract by a railway co. to 

grant a lease of the whole of a house A. & part of 
a house B. : — Held : pai’t of the house A. being 
evidently intended to be retained by the co., only 
that other part of it designated in a certain plan 
was meant to be included in the lease, & a bill to 
compel a lease of the whole house dismissed. — 
Richards v. North London Ry. Co. (1871), 20 
W. R. 194. 

498. .]— Pllf. filed a bill for a specific 

performance of an agreement into which he had 
entered with deft. The parties disputed the con- 
struction of one of the clauses in the agreement, 
deft, swearing that his intention at the time of 
executing the agreement was not according to the 
construction contended for by pltf. 

The ct. was of opinion that deft.’s construction 
was plainly the correct one, but independently of 
that, being satisfied that there had been no con- 
cord between the jiarties, dismissed the bill. — 
Grieetn V . Coleman (1873), 28 L. 3'. 493. 

499. .] — Tamplin V. James, No. 524, 

post. 

500. .] — At a sale by auction of landed 

property on Nov. 18, 1901, deft, bid for one lot by 
mistak(‘ for another, A it was knocked down to 
him. On discovering his mistake he refused to 
sign tlie contract., whereupon the auctioneer signed 
it as his “ agent.” 

The print.ed jiarticulars, conditions, A annexed 
fonn of contract had been prexiaiod for a sale on 
“ Oet. 17, 1901,” whicli was postjioned till Nov. 18, 
but by inadvi'rtence the original date, though 
altered in the particulars, remained in the con- 
ditions A form of contract ; — Held : there was no 
contract within Stat. Erauds, nor, srmble, any 
con.srn.siis ad idem to support an action by the 
vendor for sjiecific perfoiinance.— Van 1’raagh v. 
Evkridge, [190;3| 1 Ch. 434; 72 L. J. (Ji. 2(50; 
88 L. T. 249 ; 51 W. R. 357 ; 19 T. L. R. 220 ; 47 

Sol. Jo. 318, C. A. 

Annotation : — Refd. CbaiK'y r. Maclow (1928), 15 T. L. 11. 

135. 

501. — ^ — .1 — Kensington Borough (Viunuil 
r. Willett (1905), Tunes, Nov. i(5. 

See, aUo, CoNTRAtn', Vol. XIJ., pp. 90-92, Nos. 
5.5.5-.565 ; Mistake, Vol. XX KV., pp. Ill, 112, 
Nos. 159-171 ; Sale ok Land, Vol. XL., p. 1(5, 
Nos. 35-39. 

502. Erroneous construction — Right of plaintiff 
to specific performance — According to construction 
admitted by defendant.] — A negotiation took place 
as to the sale by L. to P. of a British patent & 
certain foreign patents for the same inventions, A 
ultimately an otTor was made for the sale at £500 
A accepted by letter, but it was not quite clear 
whether the offer A acceptance related to all the 
patents, or to the British patent only. P. brought 
lii.s action for specific performance, treating the 
contract as including all the patents, A moved for 
an in]unction to restrain Ij. from parting with 
thorn. At the hearing of the motion he asked for 
leave to amend his writ, A for an injunction as to 
tlie British patent only : — Held : an injunction 
should be granted, for where a written agreement 
has been signed, though it is in some cases a defence 
to an action for specific performance according to 
its terms that deft, did not understand it according 
to what the ct. holds to be its true construction, 
the fact that pltf. has put an erroneous construe - 


4 O. W. N, 1572 ; 13 D, L. R. 55. — 

CAN. 

e. Mutiml mistake — Whether court 
unll red if u agreement.] — Pltf. a#freed t-o 
sell to deft. Lot 4 on a certain sub- 
divisional plan of land. The agroo- 


nient was reduced to wrltiuff, & by 
mistake the lot was described as Lot 3, 
but the land agreed to be sold was 
otherwise clearly Identllled. After the 
agreement bad been signed by the 
parties pltf. discovered the mistake, & 


his apront altered the agroomont to 
read Lot 4, the alteration being: 
Initialled by pltf. Deft, subsequently 
refused to carry out the agreement. In 
an action for specific performance : — > 
Held ; the mistake was a mutual 
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tion upon it, & insisted that it included what it 
did not include, does not prevent there being a 
contract, nor preclude pltf. from waiving the 
question of construction & obtaining specific per- 
formance according to what deft, admits to be its 
true construction. — Peeston v. Iatck (1884), 27 
Ch. D. 407 ; 33 W. R. 317, C. A. 

.innorations : — Apld. BornGin r. Flemitig:, [1925] Ch. 204. 

Befd. Brlatol, Cardllf & Swaiisoa Aerated Bread ('o. i*. 

Maggs (1890), 41 Oh. D. 016, 

503. Time for election.] — (1) A 

vendor who claims specific performance of a 
written contract for sale & insists upon a wrong 
interpretation of the coni/ract down to & at the 
trial, does not thereby forfeit his right to elect to 
have specific performance of the contract as 
rightly interpreted, the purchaser’s offer, con- 
tained in his defence, to complete on those terms 
not having been withdrawn. 

(2) A party to a contract who desires to avail 
himself of an act of repudiation by the other party 
must evidence his election to do so with every 
reasonable dispatch. 

Accordingly, it is too late for a purchaser, who 
in his defence to an action by the vendor for 
specific performance has pleaded that he was 
willing to complete on the right interpretation of 
the contract, to seek at tlie trial to amend that 
offer A ask for rescission A recovery of his deposit, 
on the ground tliat jiltf. by his conduct in insisiing 
upon a wi’ong interpretation had re])U(liate<l the 
contract A had thereby given deft, the option to 
accept that repudiation. — Beiineiis v. Peeming, 
[19251 Ch. 204 ; 94 L. ,1. Ch. 273 ; 132 L. T. 822 ; 
09 Sol. Jo. .507, C. A. 

Annotation . — (icnnaUi), Refd. Never Slop Ify. (Wembley) 

r BritlHb Empire Exhibition (192J) Iiicoipornted, 11920] 

Ch. 877. 

504. Clerical error — Party claiming to be misled 
having knowledge of true facts.] — A ., who was t enant 
for life of coal mines under a will with remainder 
to Ills cliildren, filed a bill in wliicli he set out his 
title, A the will under which he took, alleging, 
however, by a ebnical error that he was tenant in 
tail, although in the interrogatory founded on that 
statement’, lie asked whether he was tenant for 
life. The bill, which was filed against the lessees 
of a conterminous mine, prayed on account of 
coals raised by them, A pajmient to liim of the 
value thereof, A for an injunction to restrain tliem 
from getting any coals, A that pltf. might have 
liberty to view tlie workings. An interim order 
was obtained, & from time to time continued, 
whereupon a compromise was entered into between 
the solrs. of the parties, by which (lefts, were to 
pay to pltf. £400 for the full value of the coals to 
be raised from th(! mine, with costs of suit to be 
taxed in Michaelmas Term then next, as between 
Holr. A client, A if reasonable security were given 
to the satisfaction of pltf., six months time from 
the date thereof for fiayment of the £400 was to be 
given. First a petition to which an objection was 
taken A allowed, A then a claim, was filed for the 
])ur]iose of enforcing the agreement for a compro- 
mise : — Held : as the statement in tlie bill that 
pltf. was tenant for life was clearly a clerical error, 
& could not, as pltf.’s title was stated on the bill, 
have misled defts., the ct. was not precluded from 
decreeing specific iiorformance on the ground that 
the agreement for a compromise was entered into 
by mistake or under an erroneous impression. — - 

inlsjtake which a ct. of equity would 
have rootlfled. — Adams v. McKay 
(1906), 26 N. Z. L. H. r)85.— N.Z. 

f- •] — Tokstbusov V. Whit- 

INQ, [1921] N. Z. L. R. 183.— N.Z. 


Richardson v. Eyton (1852), 2 Be G. M. & G. 
79 ; 20 L. T. O. S. 194 ; 42 E. R. 800, L. .TJ. 

Annotahon ; — Montd. Dawson v. Nowsomo (1800), 0 Jur. 
N. S. 625. 

Agreements for leases.] — Sec I^vnddord & Ten 
ANT, Vol. XXX., pp. 416, 416, Nob. 774-781. 
Specific performance with compensation.] — See 

Part V., Sect. 6, sub-sect. 8, 'post. 

(6) Error of Defendant A ided hy Plaintiff. 

See Mistake, Vol. XXXV., pp. 107, 108, Nos. 
120-131. 

505. Refusal to take new lease — ^Mistake as to 
time for commencement — Negligence of lessor.] — 

Agreement in writing between landlord & tenant, 
signed by the landlord, for a new lease to be 
granted at any time after the completion of 
repairs to be made by the tenant with all con- 
venient speed, but blanks were left for the day of 
the commencement ; the repairs being com- 
pleted, the landlord tendered a lease to commence 
from that time, & on refusal filed a bill ; the 
answer admitted that the agreement was accepted, 
but insisted that the new lease was not to com- 
mence till the expiration of the old ; A so it was 
decreed parol evidence being refused. 

I*ltf. by his negligence, has drawn himself inl-o 
an agreement he never meant to make ... I 
cannot do what pltf. desires (Lord Abranby, 
M.R.). — Pym V. Blackburn (1706), 3 Ves. 34; 
30 E. R. 878. 

506. Sale by auction — Purchaser pretending to 
be puffer.] — Mason v. Armitage (1806), 13 Ves. 
25 ; 33 E. R. 201, L. V. 

Annotulionj) : — Apld. Day r. Wells (1861), 30 Beav. 220. 
Mentd. Hughes r. (^hester & Holyhead Ity. (1861), 1 
Drew. & Hill. 524. 

507. — — Ambiguous conditions.] — Though 
deft, to a bill for specific performance of a contract 
may have a decree for performance according to 
his construction, if adopted by the court, without 
a cross-bill the decision being not according to his 
construction but only that he had contracted under 
a mistake created by pltf. the bill was merely 
dismissed. — lliooiNsON v. C’LOWES (1808), 15 Ves. 
516 ; 33 E. R. 850 ; subsequent proceed mgs, sub 
nom. (’LOWKH V. IlTCiaiNHON (1813), I Ves. A B. 
521. 

Annotations : ~ Consd, Wall r. SluhbH (1815), 1 Mndd. 79. 
Refd. (Jallaghaii ?> (Jallaghan (IXJI), 8 Cl. & Fin. 374, 
Man.M'r r Hack (1848), 6 Han', 443 ; EhhUis r. Jluab (1913), 
110 L.T 206; Herners r. Flonilng, [1 925 1 Ch. 26 1. Mentd. 
H(iiiiro (.Campbell (1836). 1 My. & Cr. 459. 

508. Sale at undervalue — Knowledge of 

plaintiff as to true value.] — Specific performance of 
a contract, wliere th(‘ property was sold consider- 
ably bel(W its value, the ^'endors being the 
assignees of a hkpt., A the sale having been 
made und(u’ mistake, refused.— A iu'ENBorough v. 
Edwards (1851), 3 Eq. Rep. 124 ; 24 L. T. O. S. 
86 ; 3 W. R. 39. 

509. Misleading particulars.] — \V., by 

agrccnu'nt indorsed on xirinled particulars of sale, 
sold to B. a house, in front of which a piece of 
common gi’ound was raded in, but divided from the 
house, hy a road, to which common W. had a 
possessory title only. B., alleging that on the 
plan he considered the common land part of the 
purchase, refused to complete. On claim filed by 
W. : — Held : inasmuch as the plan might have 
misled B. no decree for specific performance could 
bo made ; but as there was enough doubt to 


PART III. SECT. 7, SUB-SECT, 2.- 
A. (b). 

509 i. Sale by axvction — Misleading 
particulars ] — Jenvinosi’. Hart (^1875), 
10 N. S. H. (1 H. & C.) 15.— CAN. 


g. Insertion of “ east ” instead of 
“ west ” in contract .] — The owner of the 
west half of a lot, supposing himself to 
o^vn the oast half, not the west half, 
contracted to exchange the east half 

I I 2 
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Specific Performance. 


Sect, 7. — MisrepresentcUion^ fraud and mistake: 

Sub-sect, 2, A. jb) & jc) i. & i/.j 

induce investigation, the claim must be dismissed 
without costs. — Weston t’. Bird (1853), 2 W. 11. 

510. -.J — When the description of 

the pTOperty sold is ambiguous, & the purchaser 
swears he made a mistake, & this is not disproved, 
the contract will not be enforced : but if there 
appear no ground, on the particulars, for the 
mistake, it is not sufficient- for the purchaser to 
swear that he has made a mistake. 

An undivided moiety of a property was sold by 
auction, the rent of which was described as £13 ; 
but that was the rental of the whole & not of a 
moiety. The purchaser might have discovered 
this from the rest of the particulars ; but having 
sworn that lie had purchased, under a misf akc that 
£16 was the rental of a moiety, the ct. I'efused to 
decree a specific performance against him. — 
SWAISLAND V. Deaesley (1861), 29 Beav. 430; 
30 L. J. C'h. 6.52 ; 4 L. T. 432 ; 7 Jur. N. S. 984 ; 

9 W. K. 526 ; ,54 E. 11. 694. 

Annotation : — CSonsd. Taniplm v. Jauios (1880). 15 C‘b. I). 21.5. 

511. .] — Specific performance of a 

contract will not be (mforced where deft, has 
contracted under a mistake to which plf f has by 
his acts even unintentionally contributed. — 
Baskcomb V. Beckwith (1869), Iv. I?. 8 Eq. 100; 
.38 h. .1. (3i. 536 ; 33 J. P. 580 ; 17 W. II. 812 ; 
sub nom. Bascomu v. Bei kwith, 20 L. T. 862. 


613, .]— The ct. has refused specific 

performance oven where the mistake of the 
purchaser has not been induced by any act or 
omission of the vendor & d fortiori it ought to be 
refused whore the omission of the vendor to draw 
his particulars in the fair & ordinary way has 
conduced to that mistake (Jessel, M.R.). — 
Jones v. Rimmer (1880), 14 Ch. D. 688 ; 49 L. J. 
Ch. 775 ; 43 L. T. Ill ; 29 W. R. 165, C. A. 
Annotation : — Refd. Blcnkliorn r. Penrose (1880), 43 L. T. 

668. 

514. Purchaser acting as puffer — On 

request of plaintiffs* agent.] — In an action for 
specific performance of a contract of sale by 
auction of freeholds, deft, to whom the property 
was knocked down, alleged that on going into 
the saleroom he had a conversation with the auc- 
tioneer, who asked him to give him a bid, which 
was admitted by pltfs.,the vendors, & that in con- 
sequence of that request lie bid for the property, 
but without any intention of becoming the 
purchaser : — Ilehi : on f ho evidence, deft, did bid 
for the property under a bond fide mistake, which 
prior to the Judicatm’o Acts would have been 
fatal to Bio action ; but, having regard to the 
deci.sion in TampUn v. James, No. 524, post, it 
was not ,so, & pllfs. were still entitled to relief. — 
Bell v. Balls, 11897] 1 Ch. 663; 60 L. J. Ch. 
397 ; 76 L. T. 2.54 ; 45 W. K. 378 ; 13 T. L. R. 
274 ; 41 Sol. .To. 331. 

AnnoUitnm . — Mentd. Chanev v. Mnelow (1928), 97 L. J. Cli. 
349. 


Annotation : CoQsd. Denny v. Haneock (1870), 18 W, K. 

566. 

512. .] — On a sale of a small resi- 

dential property the plan exhibited showed the 
western side as bounded by a strip of ground 
covered with a mass of shrubs or trees. An 
intending ])urchas<‘r went with the plan in liis 
hand, inspected tlie property, found on the 
western side a belt of shrubs bounded on the west 
by an iron fence, <fe including throe magnificent 
trees, lie then bid for the iiroperty, believing 
that he was buying everything up U) the fence, 
lie afterwards discovered that- the three trees & 
the iron fence stood on the glebe land which 
adjoined this property, the real boundary being 
denoted by stumps, which wore so shrouded by 
the shrubs as not easily to be seen. The plan 
represented in a conspicuous way all the didached 
trees standing on the property, none of which 
were nearly so large as the trees in question, but 
did not show these trees. It was admitted that 
the existence of these trees W’as a mal-orial element 
in the value of the property as a residence : — 
Held: (1) the })urchaser inspecting the property 
with the plan m his hand would naturally conclude 
the iron fence to be t he boundary ; there was 
nothing to put him on inquiry w'hether it was not ; 
he had been misled by tlie fault of the vendors ; 
& spocitic performance could not bo decreed 
against him. 

(2) Qu. : if a purchaser insists on a requisition 
on a matter of conveyance with which the vendor 
refuses to comply, A the purchaser rescinds the 
contract, wliethcr if the ot. liolds the purchaser to 
have been right in his contention, a deci'ce will be 
made for specific performance at the suit of the 
vendor. — Denny v. Hancock (1870), 6 Ch. App, 1 ; 
23 L. T. 686 ; 35 J. P. 295 ; 19 W. R. 54, L. JJ. 

Annolatwna : — As to (1) Consd. Rrowor t. Brown (1884), 28 
C'h. D. 309. Ocnerally, Refd. Goddard v. .Tctircys (1881), 
51 L. J. Ch. 57. 


515. Plaintiff solicitor — Permitting defendants 
to contract without legal advice.] -Deahdon v. 
Bampord, No. 351, ante. 

516. Trifling error in advertisement.] — An 

agreement for tin* purchase of an estate may be 
specifically enforced, altliougli an error of a 
trilling nature in the cliaracter of the property 
shall have appeared in the advertisements for sale. 
— Smithson v. Powei.l, Powell v. Smithson 
(1852), 20 L. T. O. S. 105, L. C. 

517. Mistake in parcels — Defendant obtaining 
actual thing contracted for.] — H. the lessee of 
several houses, demised tlie house No. 7, to L. by 
wdiom it was afterwards assigned to A. The 
original leases were, by an oi'der of the ct., sold by 
auction, & the house of No. 7, was knocked down 
to C. Tlie abstract sjiow^ed that the parcels sot 
out m the lease of No. 7, were by an error tho.so of 
No. 6 ; thereupon C. refused to complete his 
purchase : — Held : the purcliaser had got the 
actual thing for wdiich lie contracted, & he ought 
to conq^lete his purchase. — Grissell v. Peto 
(18.54), 2 Sm, & G. 39 ; 18 Jur. 591 ; 2 W. R. 178 ; 
65 E. R. 292. 

518. Erroneous statements by plaintiff’s 

solicitor.!- -B., after a view of premises which 
seemed to have a piece of land at the back inclosed 
in the natural boundaries of the premises, agreed 
to purchase the premises from M. The abstract 
of title stated the jiarcels to be “ all that dwelling- 
house, outliouscs, coal-house, garden, & the piece 
of land behind, bounded by the river excepting 
thereout a small piece of land sold to M.” The 
vendor, wdion asked, declined to show what part 
was sold to M., & ultimately the purchaser dis- 
covered that the whole piece of land had been sold 
to M., having been led from the first to believe 
only a trifling jiart of it had been so sold : — Held : 
B. having acted under a mistake which it was the 
duty of M. to correct, it was inequitable to enforce 


for other lands, & convoyed it accord- 
ingly. He filed a bill to compel the 
other party to accept the west half & 
perform the contract hy conveying the 
lands agreed to be given for the cast 


half, alleging mistake In the Insertion 
of oast Instead of west. It appeared 
that the two halves were of about equal 
value, & that deft, had no personal 
knowledge of either; but, as the mis- 


take was that of the pltf. alone : — 
Hfld : the west could not be sub- 
stituted for the cast half ; & relief was 
refused, — CoTTTxoiiAjf v. Boulton 
(1857), 6 Gr. 180 —CAN. 
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snecific performance against B. — Moxey v. Big- 
wood (1864), 10 L. T. 466 ; 10 Jur. N. S. 597 ; 
12 W. E. 811, H. L. 

519. Unintentional misrepresentation by plaln- 

—Tamplin V. James, No. 524, post. 


(c) Error of Defendant Not Aided hi/ Plaintiff. 
i. No Excuse for Mistake. 

See Mistake, Vol. XXXV., p. 107, Nos. 123-125. 

520. General rule — Specific performance de- 
creed.] — The ct. will not refuse the specific per- 
formance of a contract, by reason of deft, having 
made a mistake as to the extent of the property 
where there is no proof of misrepresentation by the 
vendor. — Nock v. Newman (1832), 1 L. J., Ch. 175. 

521. .] — A purchaser of a lease, 

ha-sdng, with his attorney, had inspection of it, & 
the pm-chaser having taken possession, cannot 
refuse specific performance, on the ground of a 
covenant in the lease. — C osser v. Collincje (1832), 
3 My. & K. 283 ; 1 L. J. Ch. 130 ; 40 E. E . 108. 

Aunoiahons : — Consd. Smith v. Capron (1849), 7 naro, 183 , 
llrumflt V. Moi’tou (1857), .lO L. T. O. S. 98. Refd. Hy<lo r. 
Wartlori (1877), 3 Ex. D. 7‘2 ; Mc-lzak t\ Lllieufoht. 1192(>] 
Cli. 180. Mentd. Haiifiavos v. Jlotlnvoll (1830), 5 L. .1. t'li. 
118, Porter v. Drew (1880), 5 C. P. D 143; Peeve r. 
PerrldRo (1888), 20 Q. P. D. 523 ; iiV White A Sinithh 
Cotitract, 11890] 1 Ch. 037 ; Molyueux o. Hawtiey, [1903] 
2 X. P. 487. 

522. — - .J — SwAisLAND V. Deapsley, 

No. 510, ante. 

523. .] — Pllf. being the h'.ssor of a 

public-hous(‘ subject to a covenant, against Sunday 
trading, ])ut sanu* up Cor sale, having pi*evionsly 
obtained from the Creeholdt'r a letter wliicli was 
stanj])ed as an agreement olhuing to release the 
restrictive cov(‘nant. Deft, at the sale became 
tJie pureliaser, botli jiaitu's being under the 
impression that the freelioldei’ could alone release 
the covenant. The abstract delivered to the 
piu’chaser showed that i)ltf. lield under an under- 
lease by demi.se, a. reversion of one day being 
V'ested in A. A: B., whose consent to a release of the 
covenant was nt'cessary, which fact was overlooked 
by the purchasi'r, he taking an underlease at an 
increased rent, in ^^'hlch the covenant w'as omitted, 
& he paid his purchase-money ])artly by a cheque 
A entered into jios.session. The day after the 
mistake as to tlie jjarties to release the covenant 
was discovered, & deft, stopped payment of tin* 
chiMiue. BJtf. Jia<l offered to rescind t h<* contract ; 
--Held : deft, not having discovered the mistake 
until after completion through his own negligence 
W'as too late in taking his objection, & specific 
performance v\’as decreed. — Allen v. Kk’iiardson 
(1879), 13 Vh. 1). 524 ; 49 L. J. Ch. 137 ; 41 L. T. 
615 ; 28 W. 11. 313. 

Annotaiions ; - Mentd. Prelt v ( 1 ov\hlt ( 188 (»), 5 (\ P. D. 
370 Tnmcf r. Turner, Hull i\ Tinner (1880), 28 W. P. 
859 JolIlTc V . Baker (1883), 1 1 (J. P. D. 255 ; lie Periium. 
J’orrium v. Perriam (1 883), 49 L. T. 710 ; Palmer r. JolniHoii 
(1884), 13 Q, B. D, 351 ; Clajton r. liOecJi (1889), 41 Ch. D. 
103. 

524. .] -Proiiertv' was put up for 


sale under the description of “ All that inn with 
the brewhouse, outbuildings, & premises known as 
The Ship, together with the saddler’s shop & 
premises adjoining thereto, situate at N., Nos. 
454 & 455 on the tithe map, & containing by 
admeasurement twenty perches more or less.” 
In the sale room were plans of the property, which 
consisted of the closes numbered 454 A 455 on the 
tithe map. At the back of the property wen; tw^o 
jiieces of garden ground, containing together about 
twenty perches, not belonging to the vamdors, one 
of winch had for many years been occujjied with 
the inn, & the other with the .saddler’s shop, & 
which v\'ere hardly at all fenced off from the 
premises with which th(“y were occupied. Deft, 
wdio was acquainted with the pi'operty & knew 
that the gardens -u'ere occujjied along with the 
inn & saddler’s shoj), did not look at tlie plans, & 
bought in the belief that he was buying the 
whole of the property in the occupation of the 
tenants '.—Held : tlu* purchaser could not resist 
specific performance on the ground of mistake. 

It IS doubtless w^ell established that a Ct. of 
Equity will refuse specific performance of an 
agreement when deft , has entered into it under a 
mi.stake, & where injustice would be done to him 
were performance to be enforci'd. The most 
common instances of such refusal on the ground 
of mistake are (•ases in which t here has befTi some 
unintentional misrepresentation on the part of 
pltf., A I am not now referring to ca.ses of inten- 
tional mi.src‘i)resentation which would fall rather 
under the category of fraud, or when' from the 
ambiguity of the agreement different meanings 
have been given to it by the different parties 
(Baggallay, L.J.).-~Tami'LTN v. Jame.s (1880), 15 
Ch. J). 215 ; 43 T;. T. 520 ; 20 W. K. 311, C. A. 
AnnoUitions . — Consd. (Joddard ?•. didTrcys! ( 1881 ), 51 L. .1. Ch. 

Vuii I'raapli i'. lOveiidgc, |19))2| 2 Ch. 2()(). Distd. 
HcmIsoii r. 'J’hctai'd (1997), 51 .Sol. Jo. 482 CODSd. Eastos 
r. Rusfi, [1914] 1 Ch. 4C8. Refd. ITi'ston r. l.uck (1884), 
27 Vh. D. 497 : Bell r. Balks, (18971 1 ('h. (ifi3 . He Hare 
A: G’Moie’s (’'oidracl, [19911 1 Ch 93 ; Holliday r. Lock- 
iiood, [19171 2 Ch. 47. Mentd. Asnm.ills to Powell Sc 
.Scholehekl (1889), 09 'P 59.5 ; Pope &, Pi'ai'Kon r. 
Buenos Ajres Now Ua.s Co. (1892), 8 T. L. It. 758. 

525. Goddard r. Jeffrey.?, 

No. 467, ante. 

526. Mistake of law.J — Tlio ct. wall not refuse 
to deci’i'e the specific })erformance of an agreement 
on the ground that one of the contract ing parties 
has niislaki'ii its legal effect. — P owell r. Smith 
(1872), L. E. 14 Eq. 85 ; 41 L. J. Ch. 734 ; 26 
L. T. 754 ; 20 W. H. 602. 

Annolalions • Refd. M'Konzh' r. Heskefh (1877). 38 L. T. 
171 ; Ea.st«‘H v. Hukh. [19141 1 Ch. 468. Mentd. Wilding 
r. Saiidei'rtou, [1897] 2 Cli. 5.U. 

527. .] — llART V. Halt, No. 284, anie. 

.1---NCC, also, Mi.stake, Vol. XXXV., pp. 

93-95, Nos. 27-36. 


11 . Misiake, 

528. Specific performance refused.] Moxey 
r. Bigwood, No. 518, aide. 


PART III. SECT. 7, SUB-SECT, 2.-- 
A. (o) 1 . 

620 i. General rule — Specific per- 
formanee decreed.] — Spccltlc perfonii- 
anoe of an agreement will not bo re- 
fused on the groiuid of a, mistake of 
one of the parties to it, where the 
mistake wuis not know'ii to the othei 
party, & there was nothintf in the 
language or conduct of tbe other party 
w hich led or contributed to the mistake, 
unless a hardship amounting to in- 
justice W'ould be Indicted upon the 

r ty by Imldlng lilin to bis bargain, 
it would be um'easonable to nold 
him to it, or give the other party an 
unconscionable advantage. — M iller v. 
Haul (1894), 9 Man. L. H. 144.— CAN. 


520 li. ] — Hours r. Esi^ci- 

MALT & Nanalmo Co. (1898), 29 
.S, C. H. 459.- CAN. 

520 iii. - .] - Stlvkrt r. 

C\m.sON (1910,28 W. L. IL 413. 17 
D L. H. 711; 24 Man. L. H. 799.- 

CAN. 

h. Specific perfornuintc refused.] — A 
et. of equity will refu.so to decree 
8i)ceilic performance by a purchaser of 
a contract for the sale of land & leave 
the vendor to his remedy at law', w'horo 
the purchaser has made a mistake as 
to the land he is purchasing though the 
v'cmlor W'as innoccut of any deception, 
— Clarke v. Byrvk (1872), 3 V. P. 
(Eq.) 56.— A US. 


k. Sail of lodd lands h// executors 
— Unknown quantity of land — Liability 
of executors.] — A sale of a lot of wild 
land of unknown area at so niucli per 
acre, hv exors. under pow'er.s to sell 
such portion as might bo necessary to 
pay debts due by their U'stator, proved 
upon survey to exceed the estimate 
made before the sale both as to the 
quantity of land & the amount neces- 
sary to meet the liabilities : — Held : the 
purchaser at a rate per acre was 
entitled to conveyance of tbo whole of 
the lot so sold, & the execution of such 
conveyance would not constitute a 
breach of trust under the will, — Sea v. 
McLean & Anperson (1887), 41 

S. C. IL 632.— CAN. 
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Sect. 7. — JUisrepresentationt fraud and mistake: 

Subsect. 2, A. (c) it., <&: B. Sect. 8 : Subsecta. 

1 2.1 

629. .] — Jones v. Rimmer, No. 513, ante' 

530. — — The ct. will not be active in 
assisting one party to an agreement who has 
always his remedy in damages to take advantage 
of the mistake of the other so as to involve him in 
serious & unforeseen consecmences (Lord Mac- 
NAGHTEN). STEWAUT V. KENNEDY (No. 1) 

(1890), 16 App. Cas. 75, H. L. 

Annotation ; — Reid. Wilding v. Sandoi-sou, [1897] 2 Ch. 534. 

631. Mistake as to title by vendor.] — Specific 
performance refused of an agreement, to sell an 
estate in fee, by one who supposed he was absolute 
owner of the estate, when he was only tenant for 
life under a settlement, with a proviso empowei ing 
him to purchase “ an estate in fee simj)le in 
Xjossession, in some convenient ijlace oi* places m 
England, of ecpial or better value, & to settle the 
same to him in lieu of the settled estate, which was 
then to be his own.” — H owell (jEOUge (1815), 

1 Madd. 1 ; 56 E. R. 1. 

Annolatwn Apld. Uood V. Oglfliidor :il Bcuv 513. 

532. Mistake as to lot put up for sale.] — Where 
an estate is fim-chased at an auction under a 
mistake as to the lot imt uij for sale, th(‘ ct. will 
not decree sjjecific performanci! against the 
imrehaser, but leave the vendor, if lie has sustained 
any damage by the mistake of the purchaser, to 
hia remedy at huv. A bill for specific performance 
was accordingly, under such circumstances, dis- 
missed without costs.— Malins v. Freeman ( 1837), 

2 Keen, 25 ; 6 L. J. Ch. 133 ; 1 Jur. 19 : 48 E. It. 537. 

Annotations : — Distd. Swaleland r. l)eart,loy (18(51), 29 lieav. 

430 ; Tamplln v. .Tamca (188(1), 15 (9i. J). 215. Dbtd. 

Van Proagh v. Evcrldge, (1 902 1 2 Ch. 2(50. Refd. 

McKcnzio v. Hewketh (1877), 7 Ch. D. 075 ; Allen 

Richardson (1879), 49 L. J. (Jh. 137 , Andrew v. Aitken 

(1882), 48 L. T. 148. Mentd. Ito National Cofftn* I'alaee 

Co., Kx V’ Panmure, Gordan (1883), 32 W. R. 230. 

633. Mistake of agent — Alteration of conditions 
of sale — Contract signed by auctioneer on copy not 
containing alterations — Revocation of authority.] — 

Manser r. Back, No. 491, ante. 

634. Wrong property offered for sale — Mistake 
of vendor^s agent.] — If property not intended to be 
sold be, by the ignorance or neglect of vendor’s 
agent, included in a contract for sale with other 
property intended to be .sold, a case may arise in 
which the ct. wdll refuse to compel a specific jier- 
forraance of the whole contract ; & if in such case 
the piu’chaser should decline to take so much as 
W'as intended to be sold, the course whicli the ct. 
might adopt would proliably be to abstain from 
interfering, leaving the piuchaser to his remedy at 
law ; but it certainly would not rescind the 
contract. This course, however, cannot be 
followed in reference to sales under orders of the ct. 
in which the ct. must decide whether the sale is 
to be carried into effect or the property resold ; 
but in these cases it is expedient, as far as possible, 
to adopt the rules which regulate the practice as 
between ordinary vendors jiurchasers. Thus, 
in the case of a sale under the order of the ct., it 
being clear that a certain portion of the projierty 
was not intended by the vendor to he included in 
the contract of sale, the ct., in the absence of any 
proof of misconduct in the purchaser or his agent, 
refused to compel a specific performance by the 
purchaser excluding the portion in question. The 
purchaser, however, electing to take exclusive of 
the portion of pixiperty in dispute, the ct. ordered 
accordingly, & without compensation. — jAivanley 
V. Kinnaird (1849), 2 Mac. & G. 1 ; 16 L. T. O. S. 
166 ; 14 Jur. 897 ; 42 E. R. 1, L. C. 

A nno(afion;—Consd. McKenzie r. Hesketh (1 877), 7 CJh.D. 675. 


636. - Sale under order of court.] — 

Axvanley V. Kinnaird, No. 534, ante. 

536. Mistake as to extent of property sold — 
Mistake based on report of surveyor.] — After a 
sale by auction of a messuage & lands, one of 
the conditions of wdiich was that any mistake 
or error in the description of the property, or 
any other error in the jiarticulars, should not 
annul the sale, but, except where otherwise pro- 
vided for by the conditions, a compensation should 
be given or taken, to be settled by two referees or 
an umpire, it was found that one of the lots 
contained about 20 more*, <fc another about 10 
acres less, than the quantity of land described in 
the particulars : — Held : wdiether a vendor could 
or could not in equity be relieved on the ground 
of mistake from a contract for the sale of lands 
inaccurately described as to quantity, He which 
description has been jireparcd by his soil*, from 
former paiticulars <fc conditions relating to the 
same inoperty, drawn up by another sob*, on the 
report of a surveyor, erputy would not in such 
circumstances cnforc;o the contract against vendor, 
unless the case should be one for eompensaticjn, 
A purchaser should submit to make sucli comiiensa- 
tion. — IjESLIe V. Tomrson (1851), 9 Hare, 268 ; 
20 L. J. Cb. 561 ; 17 L. T. O. S. 277 ; 15 Jur. 717 ; 
68 E. R. 503. 

.4«m)/rt/iVai.s .’—Distd. I’ainti'r v. Newby (1853). 11 Haic, 26. 

Reid. Bettyes v. Maynard (1882), 4G L. T, 7(5(5. 

637. Sale by executor — Erroneous belief that 
sale authorised by co-executor.] — One of two exors. 
erroneously believing that he was acting with the 
authority of the other, contracted to sell a lease- 
hold house, part of testator’s estate : — Held : the 
imrehaser could not enforce a specific perfonnanco 
of the contract. — Sneesby r. I'borne (1855), 7 
He G. M. A O. 39[) ; 3 Eq. Rep. 849 ; 25 L. T. O. 8. 
2.50 ; 1 Jur. N. S. 1058 ; 3 \V. R. 605 ; 44 E. R. 
156, L. .T.T. 

Annotations : — Apld. Naylor r. Goodall (1877). 4 7 L. J. (’h. 

53. Reid. He Ingham, Jones u. Ingham, [1893] 1 Ch. 352, 

538. Mistake as to authority given to vendor’s 
agent.] — I’ltf. purchased a small freehold propeity 
by auction. I’lio ct. refused specilic performance, 
on the ground of a mistake, A misunderstanding 
between the vendor A the auctioneer as to tlic 
reserved })ri«*e. — Day r. Wells (1861), 30 Iteav. 
220 ; 25 J. P. 787 ; 7 .Tur. N. S. 1001 ; 9 W. Jt. 
857 ; 54 E. R. 872. 

Annotation .—Reid. Boll r. Balls, [1897] 1 (Jh. 663. 

539. Defendant misled by private information.] 
— Where a person bidding at a sale has private 
information as to the property sold, which mis- 
leaiis him, he may be entitled to adduce his mist ake 
as a defence to a suit for specific performance ; 
but he cannot bring it forward as a ground on which 
to maintain such a suit. 

A purchaser, who was well acquainted with the 
property that he was bu>nng at a sale, tiled a bill 
against the vendors t o compel tliem to assign him 
certain leaseholds, which he said he thought they 
intended to sell, together with some freeholds which 
he had bought at the same time. He adduced 
evidence to show what he considered to be the 
intention of vendors, A endeavoured to import his 
knowledge of that intention into the contract for 
sale : — Held : the bill must be dismissed ; A pltf. 
was ordered, under the circumstances, to pay defts. 
their costs. — Fairhead v. 8(jutbee (1863), 8 L. T. 
818 ; 9 Jur. N. 8. 764 ; 11 W. R. 739. 

640. Mistaken belief that building not subject 
to restriction.] — A. entered into a contract to 
purchase from B. a house with a forecourt, situate 
in Queen’s Road, Bayswater, in the belief that he 
could build upon tlie whole of the property. ITo 
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afterwards ascertained that by the Metropolis 
Management Act, 1802 (c. 102), no building can 
be erected, or alteration made in any existing 
building, without the consent of the Metropolitan 
Board of Works, & that the Board had given a 
consent to the erection of a budding on the fore- 
court, which was not to be of a greater height 
than 10 feet, & he thereuiion lepudiated the 
contract, the premises being useless for the purpose 
for which he required them. 

On a bill for specific performance of the contract 
against A. : — Held : the ct. would not enforce 
sxjecific performance, the contract having been 
entered into by A. in the belief that he could build 
over the whole property without restriction as to 
height.— Buay v. BniiKiS (1872), 2(3 L. T. 817 ; 
20 W. R. 9(32. 

641. Mistake as to value — Recent valuation at 
higher figure forgotten.] — Deft. olTered freehold 
land to pltf. at a price based upon a valuation 
made in 1895, forgetting the existence of a recent 
valuation at a much higher figure. Pltf. accepted 
the offer in terms which were not identical in every 
respect, but sufficient to constitute an open 
contract .* the ct., in the exercise of its 

discretion, would not enforce the contract. — 
Dodson v. Tuetaiid (1907), 51 ’80!. Jo. 482. 

/?. Mistake in Ex'pression of Consent. 

See, (lenerally. Mistake, VoI. XXXV., pp. 8(3 
et set}. 

542. Specific performance refused — Error of 
third party.]— Dun j{ UK N v. (Utihis (1790), Fit/-(i. 
118 ; 9t 10. R. (380, L. C. 

543 , Omission of term of agreement.] — 

Specific jiorformance of a written agreement 
refused, on parol evid('nce Dial, one term of the 
actual agroeniont was omitted. — (rAUKAHD v. 
riKiNiiiNu (1818), 2 Swan. 244 ; 1 ^\'lls. Ph. 460 ; 
96 E. R. 608. 

Misdescription of party to bond.] — See Bonds, 
V^ol. VIT., pp. 164, 165, Nos. 10-22 

Specific performance with variation.] — See 

Part V., Sect. 6, sub-sect. 10, jiost. 


8 .— DEFECT IN SUBJECT-MATTER OF 
CONTRACT. 

Sun-sEOT. 1 . — In Benekal. 

Compare Sale of Band, Vol. XL., pp. 44-49. 
Nos. 279-917. 

544. Defect must be latent.] — Objections by a 
purchaser by auction, {a) that a way round A 
across a meadow was not specified ; (b) on account 
of a bidding for pltf. : a specific iierformance was 
decreed with costs. 

1 cannot help the carelessness of the purchaser 
who does not choose to inquire. 11/ is not a latent 
defect (Loud Louohiiokough, t\). — Oedfield 
(Bowles) v. Round (1800), 5 Ves. 508 ; 91 E. R. 
707, L. C. 

Annotations ;~~Di8td. SiinpHOii v. Ollley (1922), 92 L. J. Ch. 
194. Elxpld. Yandlo c. SuLtoii, Yoiupf v. Siiino, [1922] 

2 Ch. 199. Reid. Cato i>. Thompson (1882), 9 Q. 13. D. ()1(> ; 
Aebbumor v, Sowell, 11891] 3 Ch. 405. 

645. .] — Specific performance of an agree- 

ment for the sale of an estate decreed, notwith- 


standing a variance from the description ; with 
compensation for the deficiency in value ; though 
a minute examination might have discovered the 
defects ; as in the state of the house <fe the culti- 
vation of the lands ; not for a variance from the 
desciiption, as lying within a ring fence ; as being 
an object of sense ; & upon the evidence the 
purchaser being apprised of it. — Dyer v. Har- 
(iHAVE, Daporave V. Dyer (1805), 10 Ves. 505 ; 
92 E. R. 941. 

Anmnahons : — Consd. Kuatchbiill r. Crueber (1817), 3 Mor. 

124 •, JenninRH 0 . Broughton (1851). 5 Do O. M. & (4. 120 ; 

i?r Fawcett Holmes’ Contract (1889). 42 Ch. D. 150. 

Reid. Aheratnau Iiouwoiks v. Wlckims (1868), L. R. 5 Eq. 

485. 

546. .] — Lucas v. James, No. 559, post. 

What amounts to latent defect .] — Sec Sub- 
sect. 2, post. 

547. Effect of Ignorance of plaintiff.] — Lucas 
V. .Fames, No. 5.59, post. 

548. Defect must be material.] — A contract 
was entered into for the sale of a house & lands 
adjoining described as a “ residential projicrty,” 
but which in fact possessed advantages for the 
formation of building sites. The contract stated 
that thl' property was sold subject to all di'ainage, 
sewer, A other easiMiients, if any, affecting same, 
&, clause 1 1 , that if any error or misstatement in 
the particulars or contract should be disclosed, 
same should not annul the sale, nor should any 
compensation be claimed or made in respect 
tliereof by (uther party. Neither the particulars 
nor contract, nor the plan annexed, disclosed or 
indicated tJie existence of a natural underground 
watercourse wiiicli ran through the grounds A the 
lands of adjoining owners in a culvert- or piping con- 
strue led by the owni'rs of the several lands. The 
vendors knowing of the existence of the water- 
course, did not disclose it to the purchaser, A the 
purchaser’s agents, when inspecting the i>roperty 
prior to the contract, did not see the piping, 
although it was then exposed to view in a liolc in 
the lawn of the house. I’lio purchaser bought the 
property primarily as a ri'sidence, but with a view 
in certain events to using it for building purposes. 
In an action by the vimdors for sjiecific perform- 
ance they waivetl danse 11 of the contract : — 
Held : the watercourse was not a sewer or dram 
vested in tlie local autliority, nor an easement 
affecting the property, nor a defect in title, but 
t hat it was a latent defect in th(i property, all hougli 
not of such materiality as would jirevont the pur- 
chaser from getting substantially uhat slie had 
eontracted for if tlie contract was specifically 
(uiforced against her ; A the vendors were entitled 
to specific performance subject to their paying 
compensation to the purchaser for the defect by 
reason of the existence of the watercourse. — 
Shepherd v. Ciidi'T, [191 1] 1 Ch. 521 ; 80 L. J. Ch. 
170; 109 L. T. 874. 

Specific performance with compensation .] — See 

Part V., Sect. 6, sub-sect. 8, post. 


SUB-.SECT. 2. — What Amounts to Latent Defect. 

549. General rule.] — Where there runs aci-oss 
land an uiimetalled open track of a character that 
is compatible with the existence of a public or 


PART HI. SECT. 8, SUB-SECT. 1. 

1. Whether bar to specific per- 
formance — Necessity for repwliatinn as 
soon as defect ascertained,] — The rigJit 
of a purchaecr of immovable property 
to repudiate the contract on the dis- 
covery of the existence of a material 
defect, which was known to hut not 


disclosed by the vendor, must be oxor- 
ciaed as soon as the defect Isascortamed. 
If so exercised it wdll be a bar to any 
relief by way* of spocillo performance 
subsequently sought by the vendor, 
even though the defect bus been re- 
moved before trial. If, however, after 
ascertaining the existence of the defect, 


the purchaser still treats the contract 
os subsisting, he does not retain the 
right to repudiate at any subsequent 
moment he may choose, but must give 
the vendor a reasonable time in which 
to cure the defect. — B ai Uosibai v. 
Rai Dhanbai (1924), I. L. R. 49 Bom. 
325.- IND. 
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Sect. 8. — Defect in subject-matter of contract: Suh- 
sect. 2. Sect. 0. Sect. 10 : Suh-scct. 1.] 

private right of way or of a mere accommodation 
track for the use of persons entitled to the land & 
there is, in fact, a public right of way along the 
track, it does not constitute a patent defect so 
that a decree for specific performance can be 
obtained against a purchaser of the land under an 
open contract. 

It is not enough that there exists on the land 
an object of sense that might put a careful pur- 
chaser on inquiry. In order to be a patent defect, 
the defect must either be visible to the eye, or 
arise by necessary implication from sometliing 
visible to the eye. — Y andle & Sons v. Sutton, 
Young v. Same, [1922] 2 Ch. 199 ; 91 L. J. Ch. 
567 ; 127 L. T. 783. 

Annoiaiton ;—Apld. Slinpbou v. Gllloy (1922), 92 L. J. Ch. 

550. Right of way.] — Oldi-teld (Bowles) v. 
Round, No. 544, a7ite. 

651. .] — Yandle & Sons r. Sutton, 

Young v. Same, No. 649, ante. 

552. Land misdescribed as lying within ring- 
fence.] — Dyer v. Hargrave, Hargrave v. Dyer, 
No. 545, ante. 

553. Nuisance.] — (1) If the vendor at the time 
of the contract docs not know of the existing 
defect in the estate the ct. will enforce the con- 
tract ; otherwise, perhaps, if the delect bt; known 
to the vendor, <fc be on(' whicli a provident pur- 
chaser could not discover. The same law exists, 
where the purchase is vitiated by a nuisance in 
the neighbourhood (WTgram, V.-C.). 

(2) I do not in the least degree doiibt the power 
of the ct. to enter upon the question of title at 
the hearing of the cause or to make such a question 
a ground for dismissing the bill, but in order that 
it may be proper so to deal with a case, the defect, 
or supposed defect, in the title should be pro- 
minently put forward in the pleadings (Wtgram. 
V.-C.). — Lucas v. James (1849), 7 Hare, 410 ; 18 
L. J. Oh. 329 ; 14 L. T. O. S. 308 ; 13 Jur. 912 ; 
68 E. R. 170. 

Annotations :■ — ds to (1) Consd. Hope v. Walter, [1900] 1 Ch. 

257. Oencrally, Mentd. Andrew v. Altken (1882), 22 Ch. D. 

218 . 

554. Underground watercourse.]— Shepherd v. 
CRor'i', No. 548, ante. 

Defects of title.] — See 8ect. 9, Sub-sect, 2, A., 
post. 

Specific performance with compensation.] — See 

Part V., Sect. 6, sub-sect. 8, post. 


Sect. 9. -MISDESCRIPTION. 
Misdescription In sale of land generally.] -^See 
Sale of Land, Vol. XL., pp. 99-110. 

555. Whether specific performance granted — 
Underlease sold as lease.] — The lessee’s bill for a 
specific performance dismissed : his interest, 
described as fifty years, the residue of a term, free 
from incumbrances, being a few years only of an 
old term, & a reversionary term, from another 
lessor ; & old incumbrances not shown to be dis- 
charged. — White v. Foljambe (1805), 11 Ves. 
337 ; 32 E. R. 1118, L. C. 

Annotations : — Apld. DovcTell r. Bolton (1812), 18 Vob. .'>05. 
Consd. Fildofi V. Hookei' (1817), 2 Mer. 424. Refd. Fane v. 
Sponcer (1815), 2 Madd. 4.88 ; Ogllvle v. Foljambo (1817), 
2 Mer. 5.8 ; Purvis r. Rayer (1 821 ), 9 Piicc, 488 ; Hpruttr. 
Jollery (1829), 5 Man. & Ry. K. B. 188 ; Souter v. Drake 
(l834), 5 B. & Ad. 992. Mentd. Vancouver r. Bliss (1805), 
11 Ves. 458 : Temple v. Brown (1815), 0 Taunt. 00 , 
Shepherd v, Keatley (1834), 4 Tyr. 671. 

556. Omission of covenants.] — An 

underlessee, for a term of years put up the under- 
lease for sale by auction, describing it as a lease, & 


subject to a condition that the lessor’s title should 
not be inquh-ed into. The purchaser, however, 
discovered that the property was included in the 
original lease with other property, subject to 
general covenants ; although the rent was re- 
served separately in respect of the several parts of 
the property, & tlu're was a provision restricting 
the right of re-entiy to the part of the property 
in respect of whicli the rent should be unpaid or 
any of the covenants broken : — Held : the vendor 
was not entitled to specific performance of the 
contract. — Dakt.ington v. Hamilton (1854), Kay, 
550 ; 2 Eq. Rej). 906 ; 23 L. J. (’h. 1000 ; 24 
L. T. O. S. 33 ; 69 E. R. 

Annotations : — Consd. CainlxTMoll Sc South London Bldff. 

Soc. V. Hollowuv (1879), 13 (th. J). 751. Apld. Creswoll v. 

Davidson (1887), 59 L. T. 811. Reid. Waddell v. Wolfe 

(1874). L. R. 9 Q. B. 515 ; /v’e Marsh’s Purchase (1894), 

G4 I>. J. Ch. 255 : He Natlonul Provincial Bank of England 

Sc Marsh, [1895] I Ch. 190 ; lie Lloyds Bank & Llllington’s 

Contract.. (191 21 1 Ch. fiOl ; Hnrd v. Whaley (1918), 118 

L. T, 693. Mentd. Best v. Hainand (1879), 12 Ch. D. 1. 

557. Sale of existing & reversionary lease — 

Lessor’s title not produced.] — Deverell v. Bolton 
(Lord), No. 439, atiie. 

558. Land partly freehold sold as copy- 

hold.] — Property, sold as copyhold, turned out to 
be })artly freehold '.—Held : the vendor could not 
compel a specific performance, A special conditions, 
providing that errors in tlie description should not 
invalidate the sale, & for a compensation, did not 
alter tlie ease. — A yles v. Cox (1852), 16 Beav. 
23 ; 29 L. T. O. 8. 4 ; 51 E. R. 684. 

A n/iofatiu II . -Reid. Hoperaft v. Hoperaft (1897), 70 L. T. 

311. 

659. Customary leasehold held for term 

sold as customary renewable leasehold.] — Cus- 
tomary leasehold property held for a term of 
twenty -one years was described as customary 
renewable leasehold, & sold subj(*ct to the usual 
condition as to compensation in case of mis- 
d<‘Scription, error or mistake in the particulars : — 
Held : on claim by tin* purchaser, that the error 
was one of description, ifc not a defect of title, A- 
pltf. was entitled under the condition to a decree 
for hix’cilic performance ; A an inquiry was 
directed in r<‘speet of tlie compimsation for the 
differi'nce in value between the actual A the stated 
tenure of tli(‘ jiroperty. — PAINTER r. Newby 
(18.53), 11 llaie, 26; 1 'Eq. Hep. 173; I W. R. 
284 ; 68 E. R. 1172 ; sid)noni. Newby r. Paynteu, 
22 L. J. Cl). 871 ; 21 T>. T. O. 8. 299 ; 17 Jur. 483. 

Annotations • — Consd. Muwsuii v. Flotchcr (1870), L. R. 10 

E(i. 212. Reid. Ashhuiner o. Scuetl, [1891] 3 Ch. 405. 

560. Customary freehold sold as freehold.] 

— ^Wadmohe V. Tollior (1889), 6 T. ]>. R. 58, D. C. 

561. Misleading conditions.] “Groom v. 

Booth, No. 320, ante. 

562. .] — tJonditions of sale must 

express in distinct terms a dilliculty of title, A 
therefore where a condition set out facts from 
which the conclusion in law was that the vendors 
showed no title, but this conclusion was one w’hich 
would not occur to an ordinary purchaser, A was 
not stated in the conditon : — Held : the sale 
could not be enforced. — W illiams v. Wood (1868), 
16 W. R. 1005. 

563 .] — A dwelling-house A offices 

w'ere put up for sale by public auction under a 
printed condition in a common form that the lot 
was sold subject to any existing rights A easements 
of whatever nature, A the printed particulars 
made no mention of any easement or of any claim 
to an easement. As the result of evidence it 
appeared that the house was subject to an ease- 
ment belonging to the owner of a neighbouring 
tenement to use the kitchen for particular pur- 
poses A that the vendor’s solr. knew of tlie 
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rumoured existence of some such easement but 
forbore to make inquiries. No grant of an ease- 
ment appeared from the abstract & its existence 
was, in fact, disputed on the pleadings. In the 
auction room pltf.’s solr. said he had heard of 
some such claim but had no definite information 
about it & the auctioneer in hearing of pltf.’s 
solr. on being questioned told the audience that 
they might dismiss the subject of the rumoured 
claims from their minds as nobody would probably 
over hear of them again ; — Held : the conditions 
were misleading & the statements in the auction 
room insufficient & specific performance of the 
contract refused. — Heywood v. Mali.alieu (1883), 
25 Ch. D. 357 ; 53 L. J. Ch. 492 ; 49 L. T. (558 ; 
32 W. R. 538. 

Annotations : — Apld. Nottingham Patent Brick & Tilo Co. 

V. Bi]tlor(188G), IG Q. B. L). 778. Consd. Beyfusv. Lodge, 

[l}}26]Ch. 350. Reid. Hlmpfiori u. Gilley (1922). 92 L. J.Ch. 

194. 

564. Misdescription as to quantity of land in 

mining lease.] — The owners of land agreed to 
demise to A. the minerals under it to the west of 
a certain fault supposed to run through tlie land 
in the direction of a line drawn on a certain plan, 
the quantity of the land being described as sup- 
posed to be 83 acres or thereabouts. Tlie owners 
made a similar agreement with R. as to tlie minerals 
under the land to the east of the fault, supposed 
to contain 98 acres or thereabouts. The fault w^as 
afterwards found to run so as to leave on the west 
8 acres only ; -Held : on a bill tiled by B. to 
restrain A. from working coal to the east of tlie 
fault, till* ct. would not in a suit by B. for spet die 
performance against the owners ha\e decreed a 
demise of all the minerals to the <*ast of the fault, 
A: lie could not be deemed m constructive po.s- 
session so as to maintain his suit against A. — 
Bavis V. Shepiieud (18()()), 1 Ch. Ai»p. 110; 35 

.7. Ch. 581 ; 15 L. T. 122, L. C. <fc L. JJ. 

Annoiatiori • — Mentd. Low Jloor Co v. Stanley C'oal Co. 

(1875), 33 L. T. 43G. 

565. Slight & immaterial misdescription.] 

— A slight immaterial misdescription of the 
term in th(' agreement for the sale of a hmse will 
not relieve a pm-chaser from the obligation of 
comideting his purchase.— J ennings c. Brttnt 
(18(39), 19 L. T. 705. 

566. Public-house stated to be In occupa- 

tion of tenant — House leased to brewer for term not 
yet expired,] — The conditions of .sale of a public- 
house stated that it was in the occupation of a 
tenant. A brewer, intending to use the jiublic- 
house for the sale of ins beer, agreed to buy it. 
He afterwards learnt that it uas und(*r lease to 
another brewer for a term of wliich eight years 
were unexpired : — Held : the purchaser was not 
bound to ascertain from the tenant the terms of 
his tenancy ; & in such a case the vendor could 
not enforce specific performance. — Caballero v. 
Henty (1874), 9 Ch. App. 447 ; 43 L. J. Ch. 035 ; 
30 L. T. 314 ; 22 \V. R. 446, L. JJ. 

Annotations: — Consd. L. & N. W. Ky. r. Boulten (1890), 

62 L. T. 393. Reid. PhJIlipH v. Miller (1875). L. 11. 10 C. P. 

420 ; MuiiBon v. Thacker (1878), 7 (’h. I). 620. 


PART III. SECT. 9. 

6651. Whether specific %terfori>uitu'C 
granted — Slight & imnmteruil descrip- 
tion.]— M cDonald V. McDonald (1893), 
26 N. S. R. (14 R. & G.) 103.— CAN. 

665 ii. .] — COOTE V. BOH- 

land (B.C.) (1904), 35 S. C. R. 282 : 
25 C. L. T. 28.— CAk. 

m. — — Depth of building lot one 
Jmndred <£• thiHy feet “ more or less ” — 
Deficiency of thirteen feet .] — Moor- 
house V. Hewish (1895), 22 A. R. 
172.— CAN. 


Sect. 10.— NON-PERFORMANCE OF CONDITIONS 
AND ESSENTIAL TERMS. 

Sub-sect. 1. — In General. 

Compare Injunction, Vol. XXVII., pp. 433- 
435, Nos. 668-582. 

567. General rule.] — If you desire to enforce 
a contract, you must first put yourself right by 
performing your part of the contract or being 
willing to perform it (Lord St. Leonards, C.). — 
Lumley V. Wagner (1852), as reported in 19 
L. T. O. S. 264 ; 16 .Tur. 871, L. 0. 

Annotations : — Reid. Johnson v, Shrewsbury & Birmingham 
Ry. (1853) 3 Do G. M. & G 914 ; Hope r. Hope (1857), 
8 Do G. M. & Q. 731 Ogdon r Fossick (1862), 4 Do G. F. 
& J. 426 Fechtcr v. Montgomoi’y (1863), 33 Boav. 22 ; 
Daggett V. Ryman (1868), 16 W. R. 302 ; Wilkhison v. 
Clements (1872), 8 Ch. Aj)p. 102, n. ; Donnell t'. Bennett 
(1883), 22 Ch. D. 835. Mentd. Dollfus v. Piokford (1854), 
2 W. R. 220 ; South Wales Bv. v. Wythos (1851), 5 De (i. 
M. 8c G. 880 ; Paris Chocolate Co. v. Crystal Palace Co. 
(1855), 3 Sm. &, G 119 ; Stevens v Bonning (1855), 6 
De G. M, & G. 223; Stook<>r v. We<lderburn (1857), 3 

K. J. 393 ; Dc Mattos v. Gibson (1859), 4 Do G. & J. 
276 : Gladstone r. Ottoman Bank (1863), 1 Horn. & M. 
505 ; Messagerles Imperii les Co. r. Baines (1863), 7 L. T. 
763 ; Peto v. Brighton, L’ckfield be Timbrldgo Wells Ry. 
(1863), 1 Hem. & M. 468 ; Brett v. East India & London 
SliIpplDg (>o. (1864). 2 Hem. & M. 404 ; Adamson v. Gill 
(1868), 17 L. T. 464 ; Catt v. 1'onrle (1869), 4 Ch. App. 
651 : Cochrane r. Ex'chauge Telegraph Co. (1869), 65 

L. J. Ch. 334 ; Merchants’ Trading Co. v. Banner (1871), 
1, R. 12 Eq. 18 ; Cornwall r. Hawkins (1872), 20 W. R. 
65.1 : Crosse r. Dnekers (1873), 21 W. R. 287 : Fothorgill 
V. Rowland (1873), L. R. 17 Eq. 132; Montague r. 
Flocktou (1873), L, R. 16 Etj. 189.* Wolverhampton & 
Walsall Ry. v. L. & N. W, Ry. (1873), L. R. 16 Eq. 433 ; 
Leech v. .Schwi'dor (1871), 9 Ch. App. 465, n. ; Warne v. 
Uoutledgo (1874), L. R. IS Eq. 497 ; Bowen r. Hall (1881), 
6 Q. B. D. 333 . IMperno v. Uariuston (1886), 3 T, L. R. 
219 ; Whltwood Chemical Co. r. Hardman, 11891] 2 Ch. 
416 : Laimer i'. Palace Theatre. Eccarms & Armstrong 
(1893), 9 T. L. R. 162, 165; Ryan v. Mutual Tontino 
Westminster Chambers Assoen.. 11893] 1 Cb. 116; Silver 
V. Gatti (1893), 37 Sol. Jo. 776 ; Star New’spaper Co. 
r O’Connor & Wetton (1893), 9 T. L. R. 52G ; Davis r. 
Foreman, [1891] 3 Ch. 654 ; Keith I’lowse a. National 
Telepbono Co., fl894J 2 Ch. 147 : Mutual Reserve Fmul 
Life Assoen. v. New York Life Inseo. & Harvey (1896), 
75 L. T. 528 ; Ehnnau v. Bartholomew, 11898] 1 Ch. 671 , 
Bobinson r. Hener, [1898] 2 Ch. 451 ; Alexander r. 
Mansions Proprietary (1900), 16 T. L. B. 431 ; Manchester 
Ship Canal Co. v. Manchester JlacocourHC Co., [1901] 2 
Ch. 37 : Metropolitan Electric Supply Co. v. Giuder, [1901] 
2 Cli. 799 ; Formby 1’. Barker, [1903] 2 Ch. 539 ; Yorkshiio 
Minors’ Assoen v. Howden, [1905] A. C. 256 , Kirchner 
t’. Gruban, [1909] 1 Ch. 413 ; Cliapmani’. Weslerby (1913), 
58 Sol. Jo. 50 ; Mortimer v. Beckett, [1920] 1 Ch. 571 ; 
Lord Strathcona S.S. Co. v. Dominion Coal Co., [1926] 
A. C. 108 ; Rely-A-Bell Bm-glar & Fire Alarm Co. v. 
Elblor, [1926] Ch. 609 , Be Wait. [1927] 1 Ch. 606. 

568. .] — Wlion a covenant is penned by 

way of condition precedent, in such case the 
covWantor shall not be compelled in equity to 
perform his part before t be other has performed 
his jiarl. — Peveh.siiam (E\rl) v. Watson (1680), 
(’as. temp. F'incli, 445 ; F''i'eem. Ch. 35 ; 23 

E. R. 242, L. C. ; revsd. (1681), sec 1 Vern. at 
p. 83, IT. L. 

Annotuhons • — Reid. I’ojiham v Bampfeild (1682), 1 Vern. 
79. Mentd. Garth v. Cotton (1753), 3 Atk. 751 ; I’aget 
V. Gee (1753), Amb. 807. 

569. .] — Demurrer to a bill by a contractor 

against a company, praying relief in the nature 
of specific performance. Allowed, with costs, on 
the ground that pltf. liad omitted to perform a 
material stipulation which was a condition prece- 


agreomeut must show that ho Is willing 
& able to carry It out In all its material 
1 tarts 80 for as he Is concerned, & also 
that no act of his own in relation to 
the agreement has In any material 
degree damniflod his opponent. He 
cannot select one part of the agreement 
for breach & another for performance. 
He must bo prepared to carry out the 
entire of his own part of the contract 
before ho can call upon his adversary, 
through the iustrumeutallty of the ot., 
to spoclflcally execute the latter’s part 
of the agreement. — VisHVAXA’rii At.>u- 


PART HI. SECT. 10, SUB-SECT. 1. 

667 1. General ride ] — llKwriT v. 
Thomas (1858), 7 C. 1’. 565.— CAN. 

66711. .]— Foss V. Sterlino 

Loan (^1915). 31 W. L. B. 860 ; 23 

D. L. R. 510 ; 8 Bask. L. R. 289.— 
CAN. 

667111. .] — Dunlop v. Bolster 

(1912), 21 W. L. R. 695 ; 1 W. W. R. 
981 ; 2 W. W. R. 650 ; 0 D. L. R. 
468 ; 4 Alta. L. R. 408.— CAN. 

667 iv. .]— One who asks the ct. for 

a decree for spocilic performance of an 
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Specific Performance. 


Sect. 10. — Non-performance of condiiioyis aiid essen- 
iial terms : Sub-sects. 1 & 2, A. (a).J 

dent to the performance of the contract by the 
CO. — Douglas v. Sidmouth Railway & Harbour 
Co. (1866), 13 L. T. 788 ; 14 W. R. 361. 

570. Effect of defendant’s knowledge of reasons 
preventing performance.] — In an agreement for the 
purcliase of an estate, one of the stipulations was, 
that the vendor should be tenant from year to 
year to the pm'chaser : — Held : the liability of 
the vendor to perform this stipulation by reason 
of embarrassments of which the jjurchaser must 
have some notice, was no bar to the specific 
performance of the contract. — Lord v. Stephens 
(1835), 1 y. & C. Ex. 222 ; 160 E. R. 90. 

571. Right of purchaser to refuse completion — 
Until restrictive covenants made applicable to 
vendor as well as purchaser.] — The particulars <St 
conditions of sale of jiroperty, put up for sale in 
lots at an auction, contained certain conditions 
as to the manner in which the lots were to be 
fenced, & as to the maintenance, etc., of roads, 
also provided that the purchasers of several lots 
specified should be restricted as to the character 
of houses to be erected, & that only houses of a 
certain class should be built on such lots ; that a 
statement to this efl'ect should be inserted in the 
conveyance to pmehasers, & that the vendor 
reserved to himself the right of selling unsold lots 
either subject to or not subject to the stipulations 
“as to fencing or otherwise,” contained in the 

articulai‘8 <te conditions. At the auction defts. 
ecame the purchasois of two of the specified 
lots ; others of such lots remained unsold :■ — 
Held : pltf., the vendor, was not bound, as to the 
lots remaining unsold, by the restrictions as to 
building contained in the conditions of .sale, A he 
was entitled to have disclosed on the conveyance 
to defts. the fact that they were bound, A he was 
not bound by such restrictions. — Sidney r. 
Clarkson (1865), 35 Beav. 118 ; 14 W. R. 157 ; 
55 E. R. 839 ; ttom. Sydney r. Ciarkson, 
13 L. T. 659. 

Annofation : — Refd. Re Birmingham & DiHtrlct I.aml Co. & 

AlJday, ri«9i5] 1 Ch. 312, 

572. Insertion of restriction in habendum.] 

— On a saie by auction by trustees one of the 
conditions was that the jiropei-ty was sold, & 
would “ be conveyed,” subject to all rents & 
rights of way, if any, A to all liabihties & existing 
tenancies, & to all rights & claims, if any, of the 
tenants. The vendors declined to comiilete 
unless the condition was substantially set out at 
length in the haboidum in the conveyance, to 
which the purchaser objected. On an action for 
specific performance, by the vendors -.—Held : the 
proviso, that the property “ would be conveyed ” 
subject to such rights, entitled the vendors to 
have the reservation on the face of the conveyance ; 
<fe specific performance was accordingly decreed 
on that footing. — Gate v. Hquier (1876), 4 Glu D. 
226 ; 46 L. .T. Ch. 373 ; 25 W. R. 226 ; affd. (1877), 

5 Ch. D. 625 ; 46 L. J. Ch. 672 ; 36 L. T. 632, 
C. A. 

573. Whether partial performance sufficient — 
Where part of agreement is separable.] — Where 
the conditions of an agreement between landlord 

6 builder, whereby tlie landlord agi’ees to grant 
leases of successive plots of land as the houses 


upon each of them are built to a certain stage, 
are by the terms of the contract separable, there 
is no rule of equity to prevent them from being 
separately enforced by way of specific perforrnance. 
Therefore, where the assignee of the builder’s 
interest had completed the houses upon some only 
of the plots agreed to be built upon, ujion bill for 
specific performance : he was entitled to 

the leases of those plots, even though disclaiming 
all interest m the remaining plots. — Wilkinson v. 
Clements (1872), 8 Ch. App. 96 ; 42 L. J. Ch. 38 ; 
27 L, T. 834 ; 36 J. P. 789 ; 21 W. R. 90, L. JJ. 
Annotahons : — Consd. Lowthcr r. Heavor (I88i)), 41 Ch. ]). 

248. Refd. Odosaa Tram. Co. r. Mendel (1878), 8 C/h. D. 

235. Mentd. Pooahonlas Enel Co. (Iiicoiporatou) v. 

AmhafleJos (1922). 27 Com. Can. 148. 

574. Effect of independence of covenants.] — 

A deed, which purported to assign some shares in 
a foreign trading co., contained covenants by the 
as.signor for further assurance of the shares, A by 
the assignee for the indemnity of the assignor 
against ceitain partnership liabilities. It was 
subsequently found that the tran.sfer of the shares 
ct)uld not be completed without a further act of 
the assignor, fi'o a suit of the assignee for specific 
performance of the covenant for furthei’ assurance, 
the as.signor alleged, in defence, that pltf. had 
failed to indemnify him against some of the 
partnership liabilities : — Held : the covenants 
were iridepc'iulent, k. the breach of one was no bar 
to tb<‘ specific porformunco of the other. — Gibson 
V. Goldsmid (1854), 5 I)e G. M. A tC 757 ; 3 
Eq. Rep. 106 : 24 L. .1. Ch. 279 ; 24 L. T. O. S. 
176 ; 1 Jur. N. S. 1 ; 3 W. R. 79 ; 43 E. R. 1004, 
L. JJ. 

Annotation : — Mentd. U..S.A. v. Mcliae (]8(!7), 3 Ch. App. 

79. 

Contracts capable of partial enforcement only.] — 
See Part II., Sect. 2, ante. 


Sub-sect. 2. — Pakticular Jnstantes. 

A. Vendors^ Title — Defective or Doubtful Title as 
Ground for Relief. 

(a) In General. 

What title court wiU force upon purchaser 
generally.] — See Salk of Land, Vol. XL., pp. 146, 
148-153, Nos. 1158, 1179-1222. 

575. Duty to make title.] — Kien v. Stukeley 
(1722), 1 Bro. Pari. Cas. 191 ; 1 E. U. 506 ; sub 
nom. Keen v, Stuckley, 2 Eq. Cas. Abr. 19; 
Gilb. Ch. 155, n. L. 

Annotation : — Refd. FaU-ko v. (iray (1859). 4 Drew. G51. 

576. .] — Vendor filed a bill for specific 

yierformance, but not being able to make a good 
title his bill was dismissed, & lie was ordered to 
return the deposit, with interest.— Anson (Lord) 
V. Hodges (1832), 5 Sim. 227 ; 58 E. R. 322. 

Annotations Refd. Cowglllr. Oxmantowii (1839), .3 Y. tk C. 

Ex. 369 ; Haig r Homan (1811), 8 Cl. & Fin 320 ; Cox 

r. Covcutoii (1862), 8 .lur, N. S. 114 2. 

577. Agreement to purchase from co- 

owners.] — When pltf. & deft, claim leascliold 
under the same instruments, k deft, purchases 
pltf.’b share, he cannot object that the lessor’s 
title is not shown. 

Deft, admitting by his answer that at the date 
of the contract pltf. was entitled, cannot at the 
hearing object that no abstract was delivered & 


KAM V. BaFU NaRAYAN & KaJABAI 
(1864), 1 Bom. 262.— IND. 

667 V. .] — Hardbkv V. Hughes 

(1909). 29 N. Z. L. K. 188.— N.Z. 

n. Effect of defendant's preventing 
performance.] — Maloney v, Whitlock 
(1908), 7 W. L. il. 460 ; 1 Saak. L. Jl. 
41.— CAN. 


o, — .] — Fkaheu r. Nowe (N. S.) 
(1912), 11 E. L. It. 274.— CAN. 

p. .] — Where the piirohaaer 

under an agreement for the sale of 
mtged. land agrees to make the pay- 
ments falling duo thereafter on the 
mtge. but falls to do bo & tho mtgee. 
forecloses & obtains title to the land, 


tho purchaser will n<jt be allowed to 
set up tho vendor’s lack of title os a 
defence to (,he vendor’s action for 
speolflc performance. — M cKay v. 1’bo- 
HAR& Paine (8ask.), [1925] 2 VV .W. R. 
665,— CAN. 

q. .}— Wilkin V. Brown (Alta.), 

[1927] 2 D. L. 11. 87.— CAN. 
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no title shown. — P hippb v. Child (1857), 3 Drew. 
709 ; 61 E. R. 1074. 

678. What constitutes performance of 

duty.] — By the conditions of sale of the property 
of a CO. in the course of being wound up it was 
stipulated that the purchaser should accept a 
conveyance from the ollicial manager under the 
powers of Winding-up Acts, 1848 & 1849, or one 
of them, without requiring the concurrence of any 
of the shareholders or any other person ; but 
that, if the purchaser should consider the legal 
estate outstanding & should require a conveyance 
thereof, he should bear the expenses of obtaining 
such conveyance or conveyances as ho might 
requii*e <fe all other expenses incident to getting 
in such legal estate : — Held : on the general scope 
of the conditions, the purchaser was to be at the 
risk of getting in the legal estate, the vendor 
was entitled to a specific performance on executing 
a conveyance of the equitable interest & under- 
taking, at the expense of the purchaser, to obtain 
all such conveyances & render all such assistance 
to the getting in of the legal estate as the pur- 
chaser should require & as the vendor was able to 
obtain or give.— Sheerness Wateuwouks Co. v. 
Rolson (1861), 3 De G. F. A .1. 36 ; 1 h. T. 568 ; 
45 E. R. 791, L. (). 

579. Sale of land & timber — Con- 

tracts separate.] — On [an entire] contract for the 
sale of lands, described as jiartly freehold A partly 
copyhold, A the timber thereu])on, the latter at a 
specified valuation, upon a condition that the 
vendor should not be required to distinguish the 
freehold land from the copyhold, nor the rcsiiective 
boundaries thereof, it was held that, upon the 
Iiarticulars A conditions, the contiact for the land 
A timber was one contract, A not separate con- 
tracts ; A that the ijurchaser was bound to pay 
for the timber at the valuation, notwit h.standing 
the fact that it might be wholly upon the copy- 
hold land, A therefore subject to the rights of the 
lord, A the restrictions of the custom. 

AVhei-e, upon a contract for the sale of an estate, 
a separate A distinct contract is made for the sale 
of the timber upon it, the ct. will not enforce the 
latter contract unless the vendor can give the 
l>urchascr such iiossession A dominion over the 
timber as vill entitle him to fell A remove it ; but, 
if an entire contract be made for the sale, both 
of the estate A the timber, notwithstanding the 
piu'chase-money is made up of distmct sums for 
each, the vendor is only bound to make out his 
title to the land according to the contract ; A the 
title to the land is the title to the timber upon it. 
— (UiossE V. Lawrence (1852), 9 Hare, 462 ; 21 
L. S. Ch. 889 ; 18 L. T. O. S. 314 ; 16 Jui*. 112 ; 
68 E. R. 591. 

580. Contract entire.] — C rosse 

V. Lawrence, No. 579, ante, 

581. .] — A contract for 

the purchase of copyhold land at a certain 
price, A the timber upon it at a specified valuation, 
enforced as one entire contract, although the 
vendor could not show any custom in the manor, 
or licence from the lord, enablmg the tenants of 
the manor, or himself, or his assigns, to fell the 
timber. — C rosse v. Keene (1852), 9 Hare, 469 ; 
21 L. .T. Ch. 892 ; 18 L. T. O. 8. 314 ; 16 Jui-. 144 ; 
08 E. R. 595. 


.] — See, generally. Sale OF Land, Vol. XL., 

pp. 136 et 8eq. 

582. Whether doubtful title forced on pur- 
chaser.] — If it was only doubtful he would not 
obhge the purchaser to take the title (Lord 
ThuRLOW, C.). — SUAPLAND V. SMITH (1780), 1 
Bro. C. C. 75 ; 28 E. R. 994, L. 0. 

Annotations: — Apld. Cooper v. Deime (1792), 4 Bro. 0. C. 
SO. Distd. Vanoouvor y. Blltts (1805), 11 Vos. 458. Apld. 
.stapylton v. Scott (1809), IG Vos. 272 ; Jorvoiso v. 
Northumberland (1820), ^ Jac. & W. 569. Apprvd. 
Elliot r. J’olt (1821), 3 Bll. 134. Consd. Colmuro v. 
Tyndall (1828), 2 Y. & ,1. 005. Apld. Lincoln v, Ai'Co- 
(Icekno (1844), 1 Coll. 98. Reid. Galo v. Gale (1789). 2 
Cox, Eq. Cas. 130. Mentd. Sllvostcr d. Law v. Wilson 
(1788), 2 Ti'im Kep. 411 : Konrick r. Boauclorck (1802), 
3 Bos. & P. 17r) . Doe d. VV'hito o. Simpson (1804), 5 East, 
162 : Doc d. Loleester y. Biggs (1809), 2 Taunt. 109 ; R. 
V. Holm East, Waver Quaiter (1812), 10 East, 127 ; 
Ireson v. Pearman (1825), 3 B. & C. 799 ; Tenny d. Gibbs 
r. Moody (1825), 3 Bing. 3 ; White r. Parker (1835), 1 
Bing. N. C. 573 , IL v. Burgato (1854), 23 L. T. O. S. 155. 

583. .] — Vancouver v. Bliss (1805), 11 

Ves. 458 ; 32 E. R. 1101, L. C. 

Annotations .— Refd. Grove v. Bastard (1851), 1 De G. M. 
&G. 09. Mentd. Smedley r.Philpot(1838), 3M.&W.573, 

584. .] — A purcliaser is not bound to 

accept a doubtful title.-— W ji.de v. Port (1812), 
4 fi’aunt. 334 ; 128 E. R. 359. 

.1 nnolalioHS . —Refd. Howe V. Smith (1884), 27 Ch. D. 89 ; 
SUekney v. Keeble, [1915] A. C. 380. Mentd. Barrymore 
y. EllL (1830), 8 Sim. 1, 

585. — .] — Purchaser not compelled to take 

a iloiibtful title.— S loper v. Fish (1813), 2 Ves. 
A B. 145 ; 35 E. R. 274, L. C. 

Annotations : — Consd. Pyrke Waddinghara (1852), 10 
Hare, 1. Refd. Collard r. Sampson (1853), 4 De G. M. 
A G. 224. 

586. .] —In compelling a purchaser to 

take a title, the ct. formerly acted upon its own 
opinion ; but now it will not compel him to take 
it if the point is doubtful. — J ervoisk r. North- 
umberland (Duke) (1820), 1 Jac. A W. 559 ; 
37 E. R. 481, \j. C. 

.i mwiaiions : — Apld. Lineoln v, Arcedcckno (1844), 1 Coll. 
98. Consd. Pyike v. Waddingham (1852), 10 Hare, 1. 
Refd. Collaid r. Sampson (1853), 4 De G. M. & G. 224. 
Mentd. .stonor r. (binvon (1832), 5 Sim. 204 ; l‘arkor r. 
Bolton (1835), 5 L. .1. Ch. 98 ; Archer v. Slater (1841), 11 
.Sim. 507 ; Join's y. Piiee (J841), 11 Sim. 557 ; Egerton r. 
Browmlow (1853), 4 H. Jj. Cas. 1 ; Shelley y. Shelley (1808), 
L. R. 6 Ell. 540. 

587. .] — Where in a suit by a vendor for 

specific performance the master reported in favoui* 
of the title, but the ct . on an exception taken by 
t he purchaser deemed the title doubtful, an order 
wa.s made dismissing tlio bill without costs but 
neither allowing nor disallowing the exeejition. — - 
Wii.Lcox V. Beuaeus (1825), Turn. A H. 491 ; 
37 E. R. 1189 ; ajfd. (1827), J’urn. A R. at p. 495, 
L. C. 

Annotations ’ — Consd. Pyiki' Waddmgluim (1852), 10 
Hnie, J. Refd. Lees r. Mobley (1835), 1 Y. A C. Ex. 589. 

588. -- -.J — Pott r. Turner, No. 681, post. 

589. .] — Where, ujion a contract to imr- 

clia.se, a t hird party puts in a claim, which is not 
merely a frivolous one, but upon which there is a 
reasonable doubt, the ct. will not decree specific 
performance against the purchaser. 

AVhere a third iiorson, not a party to a suit for 
specific performance of a contract for sale, make 
such a claim independently of vendor A pur- 
chaser, the bill was dismissed without costs. — 
IIeseltine V. Simmons (1858), 6 W. R. 268 ; 
siibscguent proceedings, suh noni. SlMMONS v. 
IIeseltine, 5 ( \ B. N. S. 554. 

582 iv. .] — Cameron v. Hurl 

(1913), 23 O. W. R. 730 : 4 O. W. N. 
581 , 9 D. L. R. 843.— CAN. 

r. Vendor ignorant of defect at 

time of agreement — Defect cured unthin 
reasorCable hme .] — A vendor Is entitled 
to specific performance of an agree - 


part hi. sect. 10, SUB-SECT. 2.— 
A. (a). 

582 i. Whether doubtful title forced on 
purchaser .] — Before the ot. will compel 
a puroheiser to accept a title, It must bo 
shown to be roetsonably clear Sc market- 
able, without doubt as to the evidence 


of it. — Francis v. St. Gkrm.\in (1858), 
0 Or. C3G.— CAN. 

58211. .] — London & Canadian 

Loan & Agency Co. v. Graham (1888), 
10 O. R. 329.— CAN. 

582 ill. .] — Major v. Shepherd 

(1900), 18 Man. L. R. 504.— CAN. 



performance, tne opinion ol the ct. was 
favour of the title, the question on wliicli turned 
on the construction of a particular will ; but the 
ct., being unable to found that opinion upon any 
general rule of law, or upon reasoning .so con- 
clusive as to satisfy the ct. that other competent 
persons might not entertain a different ofiinion, 
or that the purchaser taking the title might not 
be exposed to substantial not merely idle 
litigation, refused to d(jcree a specific performance. 

A doubtfid title, which a purchaser will not be 
compelled to accept, is not only a title ujion winch 
the ct. entertains doubts, but includes also a title 
which, although the ct. has a favourable opinion 
of it, yet may reasonably & fahly be qu(*btioned 
in the opinion of other competent persons ; for 
the ct. has no means of binding the question as 
against adverse claimants, or of indemnifying the 
purchaser, if its own opinion in favour of the 
title should turn out not to be well founded. 

If the doubts as to a title arise upon a question 
connected with the general law, the ct. is to judge 
wliether the general law on the point is or is not 
settled ; & if it be not, or if the doubts as to tlie 
title may be affected by extrinsic circumstances, 
which neither the purchaser nor the ct. can satis- 
factorily investigate, specific performance will be 
refused. — P yrke v. Waddinoiiam (18.')2), 10 

Hare, 1 ; 68 E. R. 813. 

AnnoUitions : — Apld. Collard v. Sainpuoii (IS.O.'l), 4 Do O. j\r. 
& G. 224 , Freer v. Hesse (1853). 4 Do G. M. & G. 4{>r. . 
Falknor v. Equitable Revei-eionary Sec. (1858), 4 Dreu. 
352. Expld. Hull V. nutchena (1863). 32 Hcav. 61 5 CoBsd. 
Collier V. M'Beati (1865), 35 L, J. Ch. 144 ; Huuvilton i\ 
Buckmastcr (1866), 36 L. J. Ch. 58. ConBd. & N.F. 
MulliiiRs r. Trliidcr (1870), L. I{. 10 Eq. 449. Apprvd. 
Palmer v. Locke (1881), 18 Ch. D. 381. Reid. Bradshaw 
V. Fane (1856), 3 Drew. 534- (Jroen v. Jenkins (1860), 
1 De G. F. & J. 454 ; Hood v. Oglaiider (1865). 
34 Bcav. 513 ; lie Frith’s Contract, Frith v. Osborne 
(1876), 21 W. It. 1061 ; Burnaby v. Equitable Reversionary 
Intarest Soc. (1885). 54 L. J. Ch. 406. 

695. .] — We do not say that there may 

not be cases in which a question of law may be 


ouo. By will, dated .Tan. 4, 1873, M. G. 

appointed a reversionary interest in a sum in 
ct. in favour of J. G. On Mar. 3, 1873, J. G. filed 
a petition for liquidation. On .Tune 4, 1873, T. 
was appointed trustee in the liquidation. On 
.Tilly 17, 1873, J. (i. mortgaged his exp('otant 
interest under the appointment to 10. On Apr. 1, 
187!>, j. G. mortgaged the same expectant interc.st 
to P. On Sept. 24, 1875, M. (S. died. On Oct. 22, 
1875, I^. ]nil a stop order on the fund. On 
Nov. 8, 1875, E. ])ut a stoji order on the fund. 
On Nov. 26, 1875, ,1. G. mortgaged the rever- 
sionary interest to X. On Dec. 7, 1875, X. })ut 
a stop order on the fund. On Mar. 20, 1876, 'P. 
put a stop order on the fund. On .Tan 2, 1878, 
T., willi the eoncurreneo of .1. G. .assigned the 
reversionary sum to one of pltfs.’ iwdecessors in 
title, the assignment being ('xprossed to be sub- 
ject to the rights, if any, of E., I*.. & X. On 
.Tan. 14, 1871). E., under the power of sale in his 
nitge., sold the reversionary interest to pltfs. 
On .Tan. 20, 1876, an order gave pltfs. the benefit 
of E.’s stop order. On Apr. 16, 1879, P., under 
the power of sale in his mtge., sold the reversionary 
interest to pltfs. On June 25, 1879, J. G. obtained 
his discharge from ilie Bkpey. Ct. Pltfs., having 
contracted to sell the lu'versionary interest to 
deft., brought an action, for specific performance 
to the contract : — //cW ; considering the conflict 
of decisions, the title was too doubtful to be 
forced on the purchaser. — Palmer v. Locke (1881), 
18 Gh. D. 381 ; 51 L. J. Ch. 124 ; 45 L. T. 229 ; 
30 W. It. 419, C. A. 

Annotations : — Consd. Burnaby v. Equitable ReverHionary 
Iiitorost. Hoc. (1885), ,54 Jj. .1. CJli. 466 ; He Allsop & Joy’s 
(Contract (18891, 61 L. T. 213 Mentd. Hr Jakoman’s 
'I’rusts (1883), 23 Ch. D. 344 ; He Stone’s Estate (1893), 
9 'P. L. R. 346; Mercer Vans Collna (1897), [1900] 

1 Q. B. 130. 11. 

.] — See, also, Sale of I^and, Vol. XL., 

p. 151, Nos. 1203, 1204. 


ment for sale notuithetanding a defect 
Jn title, of which, or the materiality 
of which, he was not aware When enter- 
ing: into the agreement & which be has 
actually removed within a reasonable 
time. — Pooif r. Knoti’ (Alta.), [19171 


3 W. W. R. 95 ; 36 D. L. R. 52.— CAN. 

t. Title subject to outstanding equity.] 
— A supposed equity in a person who 
died Jn 1808, whore the possession 
since that time has been enjoyed by 
another, clulming it as his mvn, & 


having: a perfect legal title, is no ground 
for refusing to enforce an agreement 
in which the condition precedent was. 
that a party should “ snow, make, & 
complete a perfect legal title,” as, 
oven if such equity existed, a ct. of 
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597. Patent defect — Discoverable by Inquiry.] — 

Oldfield (Bowles) v. Round, No. 544, ante. 

598. Effect of delay in objecting to title.] — 

Even after great delay & acquiescence, the 
ct. will not compel a purchaser to complete, if 
the title appears to be manifestly bad. — B lach- 
foed V. Kirkpateick (1812), « Boav. 232; 49 
E. R. 814 ; sub nom. Blackford v. Kirkpatrick, 
OOLANDER V. KIRKPATRICK, 12 L. J. Ch. 108. 

599. .] — The assignees of an insolvent put 

up for sale an estate, which had been impressed 
with the character of personalty, & which, if it 
retained that character, belonged absolut<.*ly to 
the insolvent. A purchaser, upon investigation 
of the title, discovered that there was good reason 
to contend that a prior owner had elected to take 
the estate as realty, in which case the fee belongt'd 
to the heir of the insolvent’s late wife, the insolvent 
himself being only tenant by the curtesy. The 
liurchasor, after some correspondence, m which 
he required the concurrence of the heir, abruptly 
gave notice to determine tlie contract, A imme- 
diately afterwards bought up the title of the 
heir ; — Held : he could not avail himself of this 
purchase to defeat his contract, but he had thereby 
removed the objcictions to the title, <&; spocitic 
performance was decreed against him, allowing 
him the expenses of his purchase from tile heh. 

Semhlc : a vendoi* who bond fide puts up a 
jiroperty for sale, beliovang himself absolute 
owner, when he has in fact only a partial interest, 
is entitled to enforce the contract if he can jierfect 
the t itle. 

If a purchaser is entitled at all to insist that the 
vendor's having only a partial interest makes the 
contract void, he must insist upon th<‘ objection 
at once, At cannot avail himself of it after having 
treated the contract as good At riapiirecl the con- 
currence of the persons who can compleU* the 
title. — MuimrcLL i\ (iooDYEAR (1800), 1 l)e Cl. 1^. 
A: J. 432 ; 29 L. ,7. ('h. 42ri ; 2 I.. T. 208 ; (5 Jur. 
N. S. 3.}() ; 8 W. II. .398 ; 45 E. II. 420, I.. .TJ. 

Annotalians ; Consd. Kiiiik' v. I'<ic(ick (1806), L. R. 1 Eq. 

(iO‘2 ; Uulkctt I). Dudley, |I!M)71 1 Cli .'>!»() Refd. Rccd 

ti. Doti ITdru Noi'Ui Del Rey Gold AliiiiuK Go (IHOl), 10 

L. T. 8.10. 

600. .] — Pltf. agi’ced to let, & deft, to 

take, a dwelling-house At land for a term of years. 
J’ltf. represented himself to be the owner in fee 
of the whol(' of the land, but in fact he was only 
h'sseo of part of the land for a shorttu’ term than 
that which he jiropo.sed to grant to deft., with an 
alleged as.surance of renewal from his lessor. The 
demise to jdtf. cont aim'd covenants which were 
very objectionable. I’ltf.’s title was not disclosed 
to deft, until after the commencement of the suit 
for specific performance. The bill vas dismissed, 
with costs, although deft, had refirsed to perform 
his contract on dilTerent grounds, wliich were not 
gone into at the hearing. A: in consequence of 
which this suit was instituted. — B arkcomb v. 
Phillips (1859), 29 1j. J. Ch. 380 ; 1 L. T. 288 ; 
C) Jur. N. S. 303. 

601. .] — ^Ai.len V. Richardson, No. .523, 

ante. 

602. Objection to conveyance not to title.]— 

.Tompson v. Pitiuikrs, No. 615, fosi. 

603. .] — liONDON Ac Greenwich II y. Cb. 

V. Goodchild, No. 1598, 'post. 

604. .] — A bill by a vendor for specific 

performance of a contract to sell, stating or 


showing by reasonable inference that the vendor 
cannot give a valid conveyance, is demurrable — 
otherwise, where the allegations only disclose 
difQculties in the mode of conveyance. 

Qu. : whether the ct., in the absence of express 
stipulation or of conduct, waiyung the objection, 
will decree specific i>erformanco of a contract, 
w'herc the execution by a necessary party can 
only be obtained under a power of attorney. — 
Beaufort (Duke) v. Glynn (1855), 3 Sm. & G. 
213; 25 L. T. O. S. 171 ; 1 Jur. N. S. 888 ; 3 
W. R. 463 ; 65 E. R. 630 ; affd. 3 W. R. 602, 
Ij. j.i. 

605. Purchaser to be protected from probable 
litigation.] — The ct. has to take care . . . that the 
party against whom interference is sought is not 
exposed to the danger At expense of contesting a 
claim, which may be founded upon substantial 
grounds (Turner, V.-G.). — Glass v. Richardson 
(18.52), 9 Haro, 698; 68 E. R. 294 ; on appeal, 
2 Do G. M. Ac G. (5.58, L. JJ. 

AntwlnlUms : — Mentd. Eddlcston v. C'olllnH (1853), 3 Do 
a. M. Q. 1 ; Flack r. Downing College, Cambridge (1853), 
13 C. B. 945 ; Garland v. Mead (1871), L. R. 6 y. B. 441 ; 
Evcrlngliam v. IvaU, (1873), L. II. 8 Q. B. 388 : Hall r. 
Bromley (1887). 35 Ch. D. 012 ; Re Townsend’s Contract, 
fl8!»5] 1 Ch. 710: Rc lIcHtheote & Rawsoii’s Contract 
(1913), 108 L 3'. 185. Mentd. Sissons r. Chichester- 
Constahlc, [191 0] 2 Cli. 75. 

606. On Mar. 28, 1894, pltf. Ac deft. 

signed a memorandum of agreement, by whicli 
deft, was to take an underlease of a house on 
certain tiTins. The date from whiclx the under- 
lease was to commence wrs omitted in this agree- 
ment, but it was understood by tin' parties, at the 
time, that it was to be Apr. 7, 1894, Tliis date 
was specifically agi'ced to in writing by subsequent 
letters. By the lease under which pltf. held, 
th('re was a covenant that the lessee would not 
assign or underlet without the licence in writing 
of the lessor, but the licence w\as not to be with- 
held in the case of the lessee obtaining a respectable 
Ac responsible person as tenant. Deft, was a 
respectable Ac responsible tenant, but tlie lessor 
declined to consent to the undoilease, unless a 
certain undertaking was given by deft. This 
refusal to consent was also pleaded as a defence 
to an action by pltf. for specific performance of 
the agivement : — Held : deft, would get a good 
title A' run no substantial risk of liaving it im- 
lieachod on the ground of any breach of covenant 
by the granting of the underlease'. ITo was 
therefore oi'derod to specifically perform tlic 
contract. 

I am satisfied tliat deft, liere will get a good 
title. ... If I thought that there was any sub- 
stantial chance of his having to run the risk of a 
law'suit. or it wrs a doubtful question, I should 
not enforce specific performance against him 
(Romer, j.). — White v. Hay (1895), 72 L. T. 281. 

Aniwlation • — Refd. Douglas r. Doros' (1895), 39 Sol. Jo. 
481. 

607. Court must be clearly in favour of vendor.] 

— Though the ct. may entertain a strong opinion 
in favour of the title of a party, if it were a con- 
test between him and another claiming title, that 
is not sufilcient in a suit for specific performance. 
To force a title on a purchaser, the opinion of the 
ct. must be so clear that it does not apprehend 
that anotlier judge would form a different opinion. 
— Rogers v. Waterhouse (1858), 4 Drew. 329 ; 
6 W. R. 823 ; (52 E. R. 127. 


equity would not onforco It under the 
eiroumstances. — D kwiit r. Thomas 
(1863), 10 Gr. 21.— CAN. 

a. Objection to title niuat he pleaded.] 
— In an action by a vendor for 
speciflo performance of an agreement 


for the sale of land, if the pur- 
chaser wishes to roly on want of title 
ho must raise the point expressly in his 
defence. — P itura v. Harasym, [1925] 
3 D, L. R. 473 ; [1925] 2 W. W. R. 
252 ; 35 Man. L, R. 26,-- CAN. 


b. Good title question for court.] 

In a suit for spoclflc performance It 
for the ct. to determine whether or 
not the vendor can make a good title. 
— Bcrkk V. Drake (1876), 2 N. Z. Jur. 
N. S. 102,— N.Z. 
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Sect. 10. — Non-performance of conditions and essen- 
t ial terms : Sub-sect. 2, A, (a), (0)^ (c), (d) & (« ).] 

608. .] — There can bo no decree for 

specific; performance where a judge of the ct. 
entertains doubts as to the title (I^IThner, L,J.). 
— Dickson v. Fraser (1802), 10 W. H. 411, L. JJ. 

609. .] — But althougli the Ct- of Appeal 

undoubtedly possesses the right of expressing & 
acting upon an opinion as to title contrary to that 
of the judge appealed from, yet wliere a vendor 
has tiled a bill for specific performance, which has 
been dismissed, it reijuires a very clear case indeed 
to induce the ct. to force the title upon the 
purchaser. — C ollier v. McBean (18(55), 1 Oh. 
App. 81 ; 35 L. J. Ch. 144; 13 L. T. 484 ; 30 
J. P. 99 ; 12 Jur. N. S. 1 ; 14 W. K. 156, I.. JJ. 

Annotntions : — Consd. Doioloy v. Carter (I86i)), 4 Ch. App. 
230. Reid. Collier i\ Walters (1873), L. R. 17 Eq. 2.>2. 

610. Contract voidable at will of third party.] — 

The ct. will not enforce a contract for sale at the 
instance of the vendor when it is in the power of 
a third person to destroy the title. — B rewer v. 
Broad WOOD (1882), 22 Ch. D. 105 ; .52 L. J. Oh. 
136 ; 47 L. T. 508 ; 31 W. K. 115. 

AnnoUUions : — Gonsd. Ellis v. Rogers (1885). 29 Ch. D. 6G1, 
Jjee r. iSoames (1888), 59 L. T. 3G6. Distd. Earnhaxn 
Hrewery Co. v. Hunt (1893), 68 L. X. 440 ; Hrlcklos v. 
Suoll, (1916] 2 A. C. 599. Refd. Wylsou v. Dunn (1887). 
34 Ch. D. 569 , Dolton I^artners v. Lambert (1889), 11 
Ch. lb 295 ; Bt'llamy r. Debenhain (1891), 60 L. J. Ch. 
IdG , Ec Baylcy & Shoesinlth’s Contract (1918), 87 L. J. Ch. 
626. 

Title depending on adverse possession.] — See 

Limitation op Actions, Vol. XXXII., pp. 487, 
488, Nos. 1492-1 197. 

Vendor’s title generally.] — Sec Sale of Land, 
Vol. XL., pp. 134 et svq. 

{h) Effect of Decision of Court. 

See, also, Sale of Land, Vol. XL., p. 149, 
Nos. 1187-1191. 

611. General rule.] — Where a doubt arises 
upon the validity of a title, the decision of the ct. 
removes the doubt, & specific performance will 
be enforced. — B ell v. Holtby (1873), L. H. 15 
Eq. 178 ; 42 L. J. Ch. 266 ; 28 L. T. 9 ; 21 W. K. 
321. 

AnnatcUion : — Mentd. Cohen r. Bayloy-Woilhlngton (1908), 
98 L. T. 461. 

612. Certificate of another court.] — C lonmebt 
V. Whitaker (1807), 2 Jarman on Wills, 5th ed. 
p. 1299, n. L. C. 

Annotation: — Reid. Pyrko v. Waddingham (1852), 10 
Hare, 1. 

613. Decision of another court on similar case.] 

— WTiere, in a .suit for specific performance, the 
purchaser rests his objection to the vendor’s title 
on an express decision of a ct. of law in a similar 
case, the ct. ivill not take upon itself to determine 
the question between the parties without their 
consent, but will send a case for the opinion of a 
ct. of law, although the ct. may entertain a strong 
opinion against the correctness of such decision. — 
Peppercorn v. Peacock (1840), 4 Jur. 1122, L. C. 

614. Defendant served with notice of prior 
decision as to same title.] — Specific performance 
decreed, with costs, in a case, where deft., objecting 
to title, had been served ^vith notice of a prior 
decision in a different cause in favour of the same 
title, against a similar objection. — B iscoe v. 
Wilks (1817), 3 Mor. 456 ; 36 E. K. 175, L. C. 

615. Informal order in Chancery.] — In 1772 a 
woman who was a party to a suit in chancery & 
who was married, but whose marriage did not 
appear in any of the proceedings in the suit, was, 
by an order in the suit treating her as a fetne sole 
directed to convey a freehold e.state to F., a 
purchaser. She afterwards, together with her 


husband, executed a conveyance of the estate to F., 
in which conveyance the husband covenanted with 
F. that he A his wife would levy a fine of the estate. 
It did not appear that a fine was ever levied. On a 
bill filed by a vendor claiming under F. against a 
purchaser for specific performance, the purchaser 
objectod to the title on the ground of the want of 
a fine & the defectiveness of the proceedings in 
chancery : — Held : the objection was not one of 
title but of conveyance inasmuch as the order in 
chancery notunthstanding its informality, was 
binding on the married woman. rendered her a 
trustee for the purchaser, she w'as therefore 
compellable to comjxlete the legal title. — .Jfmpson 

V. PiT(mEKS (1844), 1 C’oll. 13 ; 13 1,. .1. Ch. 166 ; 
63 E. B. 300. 

616. Court of Appeal differing from court 
below.] — CoLiJER V. Mi’Bkan. No. 609, ante. 

617. — — .] — In a suit for specific performance, 
a purchaser will be forced to take a title which 
ajipears to the Ct. of Appeal to be good, although 
the judge of the ct. below was of a different oyiinion ; 
that fact not being sufficient to constitute a doubt- 
ful title. — Beioley V. Cakteu (1869), 4 Ch. App. 
230 ; 38 L. .1. Ch. 283 ; 20 L. T. 381 ; 17 W. R. 
300, L. JJ. 

AtinoUii ioii^ Reid. Alexander v. Mills (1870), 6 Ch. App. 

124; Hell r. Holtby (1873), L. IL 1 Eq. 178. Mentd. 

Ee Shophenrd’s 8. E. (1869), L. B. 8 Eq. 5n ; Ec Stnitt’s 

TrUHts (1873), L. B, 16 Eq. 629 : Hailey v. HolitieB (1876). 

24 VV. II, 1068 ; Ec Frith’s Contrnot, Frith Osbonie 

(1876), 24 W It. 1061 : Ec Ives, Bailev v. Holmes (1876), 

3 Ch, 1). 690 ; Debonhani c. Sawhridtfe (1901 ), 70 L. J. Ch. 

525. 

618. Vendor refusing to comply with requisition 
— Rescission by purchaser — Court holding pur- 
chaser’s contention to be right.] — Denny v. 
Hancock, No. 512, ante. 

(r) Produc/io)i of Documents of Title. 

Sec. qcncrallq. tSALE of Land, Vol. XI..., pp. 163, 
161, Nos. 1324-1332. 

619. General rule.] — A vendor seeking a specific 
performance sbtxuld liave liis title prepared, 
therefore, where the abstract delivered is imperfect, 
he pays the costs of the suit u]) to the time of the 
defects being supjxliod. — Wilson v. Almn (1820), 
Jac. & W. 611 ; 37 K. B. 501. 

Annotailons -—Distd. McNIcol v. Kay (1856), 28 L. T. O. S. 

20. Apld. Flood V. Britehard (1879), 40 L. T. 873. Reid. 

Mintou V. Kirwood (1868), 3 Ch. App. 614. Mentd. Cooper 

i\ Norfolk By, (1849), 3 Exoh. 546 ; Kcolcsiastlcal Comrs. 

V. L. & S. W. By. (1851), 2 C. L. R. 1796. 

620. Whether specific performance granted.] — 

Bill for specific performance of articles for the 
purchase of an estate, dismissed with costs ; 
because the title was not laid before the vendee’s 
counsel within the time limited. — Lewis v. 
JjEchiviehe (Lord) (1722), 10 Mod. Bep. 503 ; 88 
E. H. 828, L. C. 

621. .] — Specific performance without 

costs, the suit being occasioned by the refusal of 
the vendor to produce documents insisted on by 
the purchaser, some of which wore necessary & 
the others not. — Newall ih Smith (1820), 1 Jac. & 

W. 263 ; 37 E. B. 376, L. C. 

622. Documents missing — Admissibility of 
secondary evidence — Of contents & execution.] — - 
If, after a contract for sale of an estate, but before 
the title is accepted, the title deeds be destroyed 
by fire, this ct. will not compel the specific per- 
formance of the contract, unless the vendor can 
furnish the purchaser with the means of showing 
what were the contents of the destroyed deeds, 
& of proving that such deeds were duly executed 
& delivered. — Bryant v. Busk (1827), 4 Russ. 1 ; 
38 E. R. 706. 

Annotation .—Apld. Er Halifax Commercial Bonking; Co. & 

Wood (1898), 79 L. T. 536. 
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623. .] — (1) In a vendor’s suit 

for specific peifoimance the abstract showed a 
seisin in fee in B. in 1798, & a devolution of the title 
both legal Ac equitable from him to xiltf. & uninter- 
rupted enjoyment thereunder. In one of the deeds 
abstracted, dated in 1815, there was, however, a 
recital of seisin in A. in 1779, & that by mesne 
conveyances, the premises came to B. The deeds 
recited were missing, but affidavits were produced 
verifying extracts from the account books of 
deceased solrs. wlio had been concerned in framing 
the recited deeds in wliich charges were made for 
preparing those deeds & for attending to witness 
their execution x—Held : the I'ecital coupled with 
the abstracts was good secondary evidence of the 
execution contents of the missing deeds. 

(2) The abstracted deed of 1815 also contained 
recitals of deeds purporting to be mtges. of the 
ju'emises in question by li., Ac subsequent recon- 
veyances to him by the mtge«*s. These deeds were 
also missing; but were abstracted in an abstract 
produced to the purchaser, which had been made 
out it examined by a conveyancer in 1815, & from 
which the recitals in the deed of 1816 liad been 
jirepared : — Held: the abstract of 1815 was 
sullicient secondary evidence of the execution A: 
contents of the missing deeds. — M ouj-TON w. 
Edmonds (18.')9), 1 De (1. E. A: .1. 240 ; 20 Ji. .T. Ch. 
181 ; 1 L. T. 091 ; 0 .lur. N. S. 305 ; 8 W. H. 1.53 ; 
45 E. B. 352, L. C. 

A ' — (Jntcrallif, Refd. lie Halifax Cointuotcrd 

OaiikiiiK Co & Wood (18St8), 70 L. T. fuU} ; AV Nisbot ic 

Toltb’ Contract, llflOri] 1 Ch. 391. 

624. - — & stamping.] - Tlie mere 

fact that the title deeds to property sold have 
been lost or mislaid does not release t he purchaser 
from the perfoimance of his contract ; but he 
can be compelh'd to complete if he is furnislicd 
m pro])er t ime witli .sat isfactory secondary evidence 
us to the contents of the lost documents, a.s to 
theii' having been duly executed Ad properly 
stam])ed.-— yi?c Halifax Commpdhc'Ial Bankind 
Co., Ltd. aV Wood (1898), 79 L. T. .53() ; 47 W. IL 
19J ; 15 T. L. U. 10(5 ; 43 Sol. .Jo. 121, 0. A. 

Right of purchaser to Insist on stamping.] — 
See, qeneraJhj, S\LH OF Land, Vol. p. 165 

Nos. 1344 1317. 

{d) Title Defeetive in Pari. 

625. Whether specific performance granted.] — 

Hanoek V. Evles (1722), 2 Eq. Las. Abr. 20 ; 22 
E. JL 17. 

626. .] —A contract to purchase lots; to 

two of the lot.s a title could not be made. A: in 
others there had been a deterioration in point of 
value ; if the value of the remaining lots is not 
alVect.ed by that deterioration a specific por- 
foi-Tuauce shall be decreed as to all but the two. — 
Poole v. Suergold (1786), 2 Bro. C. C. 118; 1 
Cox, Eq. ('as. 273 ; 29 E. K. 68 ; previous proceed- 
ings (1786), 1 Cox, Eq. (’as. 160, L. C. 

Annofaiions ; - KplSi. Lowin v. Guest (lS2fi), I Huhs. .32.'). 

Consd. Casiimujoi r. Strode (1831). 2 Mv. & K. 7U(». Distd. 

Croome r. Lediard (1834), 2 My. & K. 251. 

627. .]-~Western V. Bu.ssell, No. 124,«a/c. 

628. .] — A purchaser who has contracted 

for the entirety of an estate will not be compelled 
to take six undivided seventh ]iai‘ts of it. — D alry 
r. Pullen (1820), 3 Sim. 29 ; 67 E. R. 911 ; affd. 
(1830), 1 Russ. & M. 296, L. C. 

Annotations • — Distd. Croome r. Lediard (18.34), 2 My. &• K. 

Refd. Casamajor v. Strode (1834), 2 My. & K. 706. 

629. .] — A contract of sale described tbo 

property purchased as “ The cottage A: paddock 


comprising 1 acre, 2 roods, 8 poles, situate at, etc., 
described in the particulars as Ivot 1.” The 
description of Lot 1 in the particulai s was : “ The 
property comprises 1 acre, 2 roods, 8 poles, situate, 
etc., consisting of a cottage Ac paddock in the occu- 
pation of Mr. P.” By the contract of sale, the 
title Ac conveyance were to he completed according 
to the conditions of sale. One of these was 
“ The proiierty comprised in the particular's is 
pre.sumed to be correctly described Ale the quantity 
of the land shall be taken as stated whetlier more 
or less, although the title deeds state such quantity 
to be less, without any compensation on either side 
Ac no other evidence of identity sliall be required 
than that furnished by the title deeds, k the 
statements therein shall be deemed conclusive 
evidence of the identity of the property.” On 
default of completion the deposit money was to bo 
forfeited. The vendor delivered an abstract of 
title to 3 roods, 22 poles only : — Held : the mere 
fact of a title to land described as consisting of 
3 roods, 22 poles, being made by the vendor, did 
not, under the circumstances, authorise the pur- 
chaser to contend that tlie title had not been made 
according to the conditions of sale, Ac he was 
bound to complete. — Niroi.L v. Chamhkrs (1852), 
11 L. B. 996 ; 138 E. R. 770 ; sub nom. Nicholl 
V. ( 'HAMBERS, 21 L. J. C. P. 61 ; 18 L. T. O. H. 243. 

AnnoUtiion : — Mentd. Funuar v. Tm-ucr (1899), 15 T. L. It. 

522. 

(c) Necessify for Concurrence of Third Party. 

630. Execution by necessary party requiring 
power of attorney.] — Beaufort (Duke) v. Glynn, 
No. 604, ante. 

631. Of tenant for life.] — Wliero by the terms 
of a devise or settlement of real estates the consent 
of the tenant for life is neces.sary to enable the 
trustees to sell the estates, upon a bill filed by the 
trustees to compel the specillc perforaiance of a 
contract for .sale pltfs., in order to obtain a decree 
for specillc performance at the hearing, must 
prove that the requisite consent to tlie contract 
wa.s given before the filing of the bill. It is not 
sullicient for the purpose of obtaining an immediate 
decree to i>rove that such consent was given before 
the hearing. 

The contract on which an immediate decree for 
si>ecific performance is sought must have been 
complete in all its essential parts before the filing 
of the bill, — Adams v. Broke (1842), V. Ac C. Ch. 
('as, 627 ; 62 E. R. 1046. 

632. Of judgment creditor.]— An unmarried 
female was appointed by a testator sole trustee 
for sale of real estate. A:, to stand posse.s.sed of the 
clear proceeds as to one-third for herself, Ad as to 
the other two-thirds for A. Ad B. Testator died in 
1856. On Hept. 14, J847, the trustee married. 
On Oct. 14 following, she, as such sole trustee, 
entered into a contract to sell part of such real 
estate. After the delivery of the abstract of title 
A: the draft conveyance prepared, two judgments 
against her husband were duly entered up & 
registered ; - Held : (1) the husband Ad wife could 
execute a proper conveyance of such real estate 
to the imrchaser under the contract for sales ; 
(2) the judgment creditors were not necessary 
parties lo such a conveyance. — D ritmmond ik 
Tracy (I860), .Tohn. 608 ; 29 L. J. Ch. 304; 1 
I.. T. 364 ; 6 .Tur. N. S. 369 ; 8 W. R. 207 ; 70 
E. R. 5(52. 

Anmttoiion : — Generally, Mentd. Rc Solomon & Davov (1875), 

10 C’h. L). 3 GO, n. 
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Specific Performance. 


Sect. 10. — Non-pcrformancc of conditions and essen- 
lial terms: Stih-sect. 2, A. (e), (/) & {g) i.&ii.] 

633. Of beneficiaries under will.] — Testator, 
after devising real estate to trustees upon trust to 
sell Si hold the proceeds in trust for his sons & 
daughters, declared that no sale should be made 
without the consent of his sons & daughters. By a 
subsecpient clause of his will be settled the share of 
each son daughter upon him or her his or her 
issue, or in default of issue, as he or she should by 
will appoint : — Held : after the death of one of 
testator’s daughters without issue, the trustees 
could not enforce specific performance of an 
agreement for the sale of testator’s real estate with 
the concurrence of the surviving children & the 
appointee of the deceased daughter. — Sykes v. 
SHEAR!) (1863), 2 1)(‘ Ct. .1. & Sm. 6 ; 33 Beav. 1 14 ; 
3 New Bep. 144 ; 33 I.. .T. (3i. 181 ; 0 L. T. 436 ; 
0 Jur. N. S. 1262 ; 12 W. U. 117 ; 46 E. K. 276, 
L. JJ. 

Annotaiwm : — Mentd. Jofferys v. Marshall (187 0), 23 L. T. 

519 ; Re Goswell’s Trusts, [1915] 2 Cli. ](I0. 

634. .] — Testator devised lands, subject to 

a charge of £3,000 for his wife, A a charge of debts, 
if his personal estate should be deficient, upon 
trust to pay rents Sa profits to his wife for life, & 
afterwards for the children of his bi'otlier, as the 
exor. A trustee of the will should appoint, uiion the 
youngest attaining twenty-one. The will also 
gave the trustee a 7)ower of sale. All the existing 
children liavmg attained twenty-one, the widow 
Sc. the brother still living, the trustee appointed in 
their favour. Thirteen years after testator’s 
death he sold the ])remiscs by auction. The 
purchavser required the concurrence of the ap- 
pointees. as bt'ueliciaries Sc necessary parties to the 
sale. On a suit for specific performance : — Held : 
their concurrence was not ncce.ssary, Sc the ct. 
enforced the contract. — Oreetham r. < Tilton 
(186.5), 34 Beav. 615 ; (5 New Tlcp. 311 ; 1.3 L. T. 
34 ; 11 .Fur. N. S. 848 ; 13 W. It. 1006 ; 65 K. It. 773. 

An7U)fatioiit , : — Mentd. Bank of Ireland v McCartliy, [1898J 

A. C. 181 ; Rc lUchardH, Eglon v lUchai'ds, 11902) 1 Ch. 

76. 

635. Of trustees.] — Where proxierty was devised 
to trustees uiion trust for A. for life, for her sole A 
separate use. Sc after her decease in trust for such 
person as she should appoint ; A A. conveyed to 
B. : — Held : on a conveyance to a third jiarty, (\, 
A. being still living, the trustees were necessary 
parties. — Hall v. London, (Tiatham A Hover 
By. Co. (1866), 14 L. T. 351. 

Of mortgagor.] — See Mortgage, Wd. XNXV., 
p. 489, Nos. 2211-2214. 

Parties to make conveyance generally .] — See 
Sale of Land, Vol. XL., pp. 271-274. Nos. 
2365-2387. 

(/) Non-Disclosure. 

636. Undisclosed covenant.] — Bristow v. Wood 
No. 1585, post. 

637. Purchaser with constructive notice.] 

— A purchaser, on contracting to XJurchase a lease- 
hold interest neai* Ivondon at rack rent did not 
ask to see & was not shown th(^ lease. On investi- 
gating the title it appear ed that the lea.se contained 
a covenant not to assign without the lessor’s 
licence. The vendor sought specifR’ performance : 
— Held : such a covenant, though not a usual 
covenant is so common & ordnary in & near 
London & its existence was no answer Lj such a 
claim.— Btrangways v. Bishop (1857), 29 L. T. 
O. 8. 120. 

638. Undisclosed easements.] — The owner of 
land situated on an acclivity, conveyed by a deed 
of 1816 a portion of lower land, with liberty to 


enter on upper lands, & fetch water from a spring 
& to cut open, cleanse & cover in such gutters & 
drains as might be necessary for the purpose of 
conducting the spring to the conveyed land ; & 
also with liberty to jiass & repass for iu^ess & 
egress on the upper land around or adjoining the 
conveyed land, A to put any ladders against the 
cottages then intended to be built upon the con- 
veyed land. By another deed of 1820 other part 
of the lower land was conveyed, with liberty to 
take water from sjiecified springs in the lugher 
land, A to make such reservoirs in a particular 
field, i)art thereof, as might be necessary for taking 
up water for family use A other necessary purposes, 
A with libeity to pass for ingress A egress in the 
upjier land surrounding or adjoining the conveyed 
land. By other deeds of 1824 other portions of the 
lower land were released, with all watercourses, 
liaiticularly as same ran to an inn on the con- 
veyed land fiom the upper land. By other deeds 
of 1825 further portions of the lower land were 
released, with liberty to feteh water for family A 
domestic uses at a well on the higher land. 

By other deeds of 1834 other part of the lower 
land was released with liberty to the rolessoe to 
make a covered goit, or watei-course across the 
bottom pait of a field, part of the upiicr land, A 
to open A repair tlie same when necessary. Several 
year.s aftorwards the uiiper land was sold, accord- 
ing to a jiarticular describing it as fit for building, 
A subject to conditions of sale, providing that if 
any mistake were made in the description of the 
Iirermses or if any other error should a])p€‘ar in 
the jiarticulars such error or omission should not 
annul the sale, but compensation should be given 
or taken. The existence of t he easements was not 
stated in the jiarticulars or conditions : — Held : 
(1) the existence of the easements granted by any 
one of the deeds of 1816, 1820 A 1834 alone con- 
stituted a material defect in the title to the upper 
land ; (2) the existence of the easements granted 
by the deeds of 1825 A 1825 would have been 
alone sufficient to render the title subject to such 
serious doubt that a purchaser could not be com- 
pelled to accept it ; (3) under the circumstances, 
A inasmuch as the whole purchased land did not 
exceed 30 acres, the purchaser could not be com- 
])ellcd to take the title, with comxicnsation as to 
the lands x)reju(licial]y afiected, which admeasured 
about four acres A a half. — Shackleton v. Sut- 
cliffe (1817), 1 He CL A Sm. 609; 10 L. T. O. 8. 
411 ; 12 .Jur. 199; 63 E. B. 1217. 

Annoltthona C,'( net'Qllj/, Refd. MtinBoii r. Tliackor (1878), 

7 Gh D. 620, G. W. r FibJier (1905), 74 L. J. Ch. 

2)1 . Yaiidk- r. .Sutton, S ounp: v. Sumo, [1922J 2 Ch. 199. 

639. .] — Trustoes iiut up for sale by auction 

two adjoining freehold jaGperties. Lot 2 was a 
hotel standing in its own grounds A apiJioached 
from the main road by a carriage drive. Jjot ,3 
was a liouso the only access to which from the road 
Avas by a carriage sweep opening into the carriage 
drive of lot 2. Both proiierties were leased, A the 
lease of lot 2 reserved to the lessors a right of way 
over the carriage drive to get access to lot 3. By 
an error the particulars of sah; of both lots 2 A 3 
made no mention of the right of way, but on the 
sale jilan, which formed no part of the contract, 
it was apparent that the only access to lot 3 was 
over the carriage drive. By the conditions of sale 
the properties were sold subject to all rights of 
way A other easements “whether or not the same 
shall he mentioned ... in or upon the jiarticulars 
. . . or the sale plan, if any . . . but if there shall 
be found to be any such . . . easement . . . not dis- 
closed or paiiially or inaccurately disclosed in the 
particulars ... or the sale plan, if any, such non- 
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disclosxu’e or partial or inaccurate disclosure shall 
be deemed to be an omission or error within the 
meaning of the 16th clause.” By condition 15, 
‘‘ if any error misstatement or omission shall be 
discovered in the particulars of sale plan, if any, 
, . . the same shall no annul the sale, nor shall any 
abatement or compensation be allowed or paid 
by the vendor or purchaser.” The lease of lot 2 
was produced to G., the purchaser, before the 
auction & was poi’used by his solr. G. was almost 
blind ; but the particidars were read to liim, &, 
he bought lot 2 with the intention of building over 
the carriage drive. The abstract included in the 
lease of lot 2, with a plan showing the carriage 
sweep to lot 3, but G.’s solr. made no requisition 
about it, & sent a draft conveyance of the property 
unincumbered in which the vendor’s soli*, inserted 
a reservation of the right of way to lot 3. G. 
refused to accept this addition. The vendors 
brought an action for specilic performance wdtli 
the reservation, or, alternatively, rescission A: 
retention of the deposit. G. counterclaimed for 
rescission & return of the deposit : — Held : the 
vendors were not entitled to specific performance 
with a reservation of the right of way ; there was 
not, in the cii-cumstances, any patent defect on 
the title ; the condition as to errors only applied 
to errors which were not known to the vendors ; that 
the jiurcliaser was not bound to make a requisition 
as to the right of way, when the abstract showa‘<l 
a title to an unincumbered freehold ; A: the pur- 
chas(U‘ was entitled to rescission is: return of the 
deposit. — Simpson v. Gilley (1922), 92 L. J. Gh. 
194 ; 128 L. T. 022. 

Duty to disclose generally.] — See Sale of Land, 
Vol. XL., pp. 131-130, Nos. 1055-1075. 

(y) TUle Depending on Construction of Documents. 

i. In General. 

640. Inaccurate document.] — A. being entitled 
under his marriage settlement, to a lite interest 
m certain freehold estates, with remainder to the 
use of trustees for a term of a thousand years, to 
secure a jointure A:. j>ortions, with remainder to 
himself in fee, conveyed part of the lands to B. in 
fee, in exchange for other lands. B.’s heir after- 
wards having contracted for the sale of the land, 
the purchaser rc'fusf'd to complete the contjact, 
on the ground that A. had no power to exchange 
the lands in fee. The vendor then procured the 
execution ot certain deeds, with a view of bringing 
the exchange within the terms of a power of sale 
A: exchange, given to the truste(*s under the settle- 
ment : — Held : under these circumstances, A:, 
likewise on the ground that the after executed 
deeds were grossly inaccurate, the purchaser xva^ 
not bound specifically to perform the agreement. — 
CoWGiLL V. OxaiANTOWN (Lord) (1839), 3 Y. At. G. 
Ex. 309 ; 3 Jur. 313 ; 100 E. K. 745. 

Annotation : (Jarnetl. r. Acton (18G0), 2S Bcav. 

641, Act of Parliament — Sale under statutory 
powers — Inconsistent statutory provisions.] — Trus- 
tee's were emiiowered by Act of Parliament to 
sell At exchange all or any of tlie hereditaments 
mentioned in the schedule to the Act, amongst 
which was a farm, called the Mountain Farm, 
parcel of the manor of W. In the body of the act 
there was a proviso that the manor of W. should 
not be sold. 4'’he trustees having contracted to 
sell the Mountain Farm ; — Held : the purchaser 
was not bound to accept the title.- Iancoln 


(Earl) v. Arcedepkne (1844), 1 OoU. 98 ; 63 
E. R. 338. 

Annotation : — Refd. Pyrke v. Waddingham (1852), 10 Haro,l. 

642. Sale by personal representative of assignee 
of mortgagee — Under power of sale given to original 
mortgagee.] — The administrator of the assign of a 
mtgee. who has obtained a conveyance from the 
heir of such assign to a trustee for himself, can 
exercise a power of sale given by the rntge. deed 
to the oiiginal mtgee., his heirs, exors., admini- 
strators, & assigns, with a direction tliat the 
receipts of the same persons should bo good dis- 
charges ; for the legal representatives of an 
“ assign,” must be considered to be assigns within 
the meaning of such a power. — Salow'ay v. Straw- 
bridge (1855), 1 K. A: .3. 371 ; 3 Eq. Rep. 843 ; 24 
1., .1. Gh. 393 ; 3 W. R. 335 ; 69 F. R. 502 ; affd., 7 
De G. M. Ac G. 594 ; 25 h. .1 . Ch. 121 ; 1 Jur. N. 8. 
1194 ; 4 W. R. 31, L. .1.1. 

Anmitationty : — Consd. Ashton r. Wood (IS.IT), 30 L. T. O. S. 

8.5. Refd. Ite llumiioy Ac Smith, 1 1897 J 2 Gh. 351. 

643. Ambiguous document.] — Alexander v. 
M 1 TJ..S, No. 595, anfe. 

ii. IV ills. 

Goristruction of wills, generally, see Wills. 

644. Question turning on general rule of con- 
struction.] — 4'ostator gave his estates to trustees 
ui>on trust to pay the rents to his two daughters, 
both then unmarried, in equal shares during their 
respective lives ” independently of the control of 
any husband or husbands with whom they or 
either of them might happen to intermarry ” ; A: 
after their respective decease, upon trust to convey 
the estates ” unto A: e(|ually between the respective 
husbands of them, my daughters, to hold them 
I'cspectively. is: their respective heirs is: assigns ” ; 
w'lth a proviso, that if (dther of his daught ers should 
” depart this life umnaiTied,” her share should go 
to the smvivor for her life, Ac on her ilecease the 
wliole should be conveyed to the husband of the 
.surviving daughter. Both daughters inarned. 
One died in the hfetiinc of lier husband. Then the 
husband of the other died, having devdsed his 
interest in the estate to his wife absolutely : — ■ 
Held : the surviving daughter could make a good 
title to a moiety of the estate ; for a gift to an 
unmarried woman for life, with remainder in fee 
to her liusband, gives an mdefoasibly vested 
remainder in fee to her first husband; as tlie 
quest ion t-urued on a general rule of construction, 
imafTeeted by any sftecial context in the will, 
tlu' title would be forcc'd on a jmrcliaser. — 
Radford v. Willls (1871), 7 Gh. App. 7 ; 41 
L. .1. Gh. lt> 25 1.. T 720 ; 20 W. R. 132, L. J.l. 

^Innolationn • — Refd. Kell c Holtliy (187.3), L. R. 15 Eq. 
178 , iif Gruysou (1879), 18 L. J. Gh. 351 ; Jio Allsop & 
.7o ^ ’h Goritract (1889), (il L. T. 213 Rc Drew, Drew v. 
Drew, [1899] 1 Gh. .l.Rl. 

645. Condition for forfeiture — Uncertain in 
terms.] — Dt'vise of sc'vcral estates to A. for life 
with rcrnaindiM* to trustees to preserve contingent 
remainders, with remainder to tlie first Ac other 
sons of A., in tail male, with di\ ers reinamdei's over 
with powi'r to the persons from time to time 
entitled to the estates devised, to lea.se all such 
estates except an estate called .1 uts ; Ac with a 
direction that the persons who should be entitled 
to Ac possessed of the devised estates should not 
lease the estate called .Tuts or any part thereof, Ac 
that every such person should live Ac reside on the 
estate called .1 ids ; Ac for default thereof, all the 


part III. SECT. 10, SUB-SECT. 2.— 
A, (g) ii. 

6441. Question turning on general rule 
of construction .] — By the terms of tbo 

J. — VOL. XLII. 


w'hole will it was doubtful whether the 
testator so used the word ” heir " as to 
make the rule in Shelley’s Case applic- 
able, & thereby confer a foe simple on 
the devisee : — Held : tho devisee coulil 


not get specifle performance of a con- 
tract for tho purchase of land, his titlo 
to which depended on the will. — Qar- 
RiEPiE V. Oliver (1901). 8 B. C. R. 89. 

—CAN. 


K K 
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Sect. 10. — Non-performance of conditions and essen 
tial terms: Siih-sect. 2, A. jg) ii . ] 

devised estates to go over to the person next in 
succession as if the person refusing or neglecting 
to reside or live at Juts was actually dead. In a 
suit by parties making title under a recovery 
suflered by A. & his eldest son against a purchaser 
for specific performance : — Held : it was too un- 
certain what testator meant by the words live & 
reside for the ct. to determine that there had been 
a forfeiture & a specific perfonnance decreed. — 
Fiulingiiam V. Buomley (1823), Turn. & 11. 530 : 
37 E. H. 1204, L. C. 


Armot^ionn ;—CoxiBi. Walcot. v. BotUeld (1854), Kay, 531. 
Ee!d. Jetfiws r. Jeffreys (1901), 84 L. T. 417. Mentd. 
Po^r V. lUchunis (1855), 21 L. J. Oh. 488 ; Clavcrinf? 

Gresham 

5 ’’• (1881), 44 L. T. 412 ; 

^e lylcr (1901), 45 Sol. Jo. 204 ; lie Vivian, Vivdan r. 
bwousea (1920), 30 T. L. R. 222. 


646. Devise for payment of debts— One estate 
to be sold if other estate not suiOclent — Necessity 
for proof that debts not paid.] — Testator devises 
lands in trast for the payment of his dol>t8 
generally, A desires that his ‘estate at A. sliall be 
sold first, A if the produce of ttiat estate be in- 
sufficient, then his estate at B. A. purjtiaser will 
not be compelled to accept the title to B., unless 
the ct. is satisfied beyond susjiicion that the debts 
have not been paid.— P teuce r. Scott (1835), 1 
Y. & C. Ex. 257 ; 4 I.. .1. Ex. Eq. 30 ; 100 E. K. 10.5. 

647. Implied power of sale to executor.] — 

A general charge of debts on the real estate gives 
to the exors. an implied iiower of sale. 

Testator ordered his debts A legacies “ to he 
paid A di-scharged out of his real A personal 
estate.” He subseijuently devised his real estates 
to trustees for five hundred yisars, A subject 
thereto, to ids five sons as tenants in common in 
fee ” upon condition ” that they should pay, in 
equal shares, certain legacies A his debts ; A in 
case any son sliould neglect to pay his port ion, the 
trustees of the term were, out of the ront/S of his 
share, to raise the amount. lie appointed tlie five 
sons exors. 3dnrty-thrcc years alter the death of 
testator, the sui’viving exors. sold the estate, as 
they alleged, to pay the debts. 'Jdio ct. held, that 
they had power to sell, A decreed a specific per- 
formance against the purchaser. — AVuigi.ey v. 
Sykes (1850), 21 Beav. 337 ; 25 L. ,1. Cli. 458; 
20 L. T. O. S. 252 ; 2 Jur. N. S. 78 ; 4 W. P. 228 ; 
52 E. H. 889. 


Jnmiaiions ; — Mentd. Poud v. Wattsuii (185G), G E. & B. 

018 ; Jtc Whistler (1887), 3.5 Ch. D. 5G1. 

648, Devise to trustees for certain purposes — 
Power to trustees to seli fee simple.] — II joakhukn 
V. Wiiff.l.4MsoN (1830), Donnelly, 0 ; 47 E. U. 190. 

649. Revocation of appointment of one 

trustee — Appointment of new trustee — Sale by 
trustees of after-acquired lands.] ~ 4'e.stator, by his 
will, made a general devise of his lands to A. A B., 
as trustees, upon certain trusts for sale, for the, 
benefit of his farmJy ; he then purchased otlnn- 
lands, A afterwards made a codicil to his will, 
whereby, after reciting the devise of his lands by 
his will to A. A B., A that he was desii’ous of 
revoking the appointment of B. as trustee of Ins 
will, he revoked A made void the appointment, 
devise, A gift, in the will contained, so far as 
regarded B., A appomted C. to be a trustee, to 
act in conjunction with A. in the place of B. ; — 
Held : (1) a purchaser from A. A (!., of the after- 
acquired lands, could not be compelled to accept 
the title, on a bill being filed by A. A 0. against 
him, unless the lieir-at-law would concur with 
them in the conveyance ; (2) in a doubtful case 
of title, where tlic doubt is only removed at the 


hearing by an act of pltfs. that pltfs. must pay 
deft.’s costs. — Ashley v. Waugh (1839), 9 L. J. Ch, 
31 ; 4 Jur. 572, D. 

Annotations : — Uenenilly, Mentd. Poe d. York v. Walker 

(1844), 12 M. & W. 591 ; Hughes v. Hosking (1856), 11 

Moo. P. C. C. 1. 

650. Devise to trustees for sale — Sale by devisees 
of surviving trustee.]— (1) Devise to trustees A the 
survivor of them, A the heirs A assigns of such 
siu'vivor, upon trust io sc'll, the surviving trustee 
having dovused the trust estate to persons wdio sold 
A who filed a bill to enforce specific performance 
of the contract to sell : — Held : there was sufficient 
doubt upon the point to prevent the ct. from 
forcing the title upon the purchaser. 

(2) Vendors who by the contract hound them- 
selves to make out a good title to all the lands 
included in the contract, but were unable to show 
a I itlc to one tlirec hundred A tliirtieth paid, not 
ni'cessary to the enjoyment of tiie otlior parts 
included in t he contract, winch provided for com- 
pensation for errors in dmiensions in the land, the 
bill averring that they could make title to all the 
lands sold, seeking specific xierformance as to all : — 
Held : it was not comiietent to the vendors at the 
hearing to seek specific performance witii comjien- 
.sation. — Ashton v. Wood (1857), 3 Sm. A U. 430 ; 
30 D. T. O. S. 85 ; 3 Jur. N. S. 1101 ; 05 E. U. 727. 

AtniotaiionH ; — .Is to (1) CODSd. HtcvciiH v. Atihten (1861), 3 
E. A K. 08.') ; Osbonu* to Rowlett (1880), 13 Ch. D. 7 74. 

651. Power of sale to surviving executor.] — 

Te,statoi% after directing all his just thdits to be 
jiaid, tlcvised a freehold messuage to his wife ” for 
her natural life, with liberty to sell it, in case a 
good oft'er is made, A invest the proceeds of it in 
tlio 5 per cent, stock, for her boniffit during her 
life.” In a subsequent part of the will testator 
said, ” 1 desire that at the death of my wife, the 
rosidiK? of my estate may then he collected, in- 
cluding the iirocecds of tlio house A lot, it not 
jireviously sold, (o be then disposed of to good 
advantage, to bo divided as follows,” etc. He 
appointed his wifi; A others to bo oxtrix. A exors. 
After tlie death of the widow, the surviving exor. 
contracted to sell the messuage. A bill being filed 
for specific performance : —/i c/d ; the surviving 
exor. had, under the will, a iiowor of sale. — -Forbes 
V. Peacock (1840), 11 Sim. 152 ; 9 D. J. Ch. 307 ; 
59 E. 11. 832. 

Annotation ; -Consd. Strouglull r. AiXHtcy (1852), 1 Do G. M. 

& G. 635. 

652. Power of sale to heir of surviving trustee-— 
Sale by devisee of surviving trustee.] — Testator de- 
viseii his real estates to A., B., A C.,in tru.st that 
they, or the survivors or survivor of them, or the 
heirs of the survivor, should, as soon as con- 
veniently might be after his decease, but at their 
discretion, sell tlie same ; A he empowered them 
A their heirs to make contracts with A convey- 
ances to the purcliasei s ; A declared that the 
reccijits of them or the survivors or survivor of 
them, or tlie heirs, exors. or admimstrators of sucli 
.survivor, should be good discharges to the pur- 
chasers ; A he directed that tlicy, their heh*s, 
administrators, A assigns, should hold the pro- 
ceeds of tlie sale upon certain trusts. A. A B. 
disclaimed, A C. alone acted. He devised the 
estates to M. A N. upon the trusts attecting the 
same. After his death, M. A N. agreed to sell the 
estates to P. : — Held : M. A N. wore not entitled 
to execute the trust for sale, as they were the 
devisees A not the lieirs of C. — Cooke v. Crawford 
(1842), 13 Sim. 91; 11 L. J. Ch. 400; 6 Jui*. 
723 ; 00 E. li. 30. 

Annotations : — Consd. Macdonald v. Walker (1861), 14 Beav. 
656. Ezpld. Wilson v. Bennett (1852), 5 De G. & Sm. 
475. Distd. Saloway v. Strawbridgo (1855), 1 K. & J. 

371 ; Ashton v. Wood (1857), 3 Sin. & G. 436 Hall r. 
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K. & J. 585. Consd. Stoveub o. Auaten 



‘274 • Lane v. DebenUain (1853), 11 Haro, 188 ; Jtc Crun- 

don &Moux’s Contract, [1909] 1 Ch. 690. 

653. •] — Copyhold hereditaments 

were devised to three trustees, & theh* “ heirs, 
exors., & administrators,” in trust for two tenants 
for life successively, with a power to the trustees, 
& tlie survivors h survivor of them. Ids heirs, 
exors., or administrators, to sell same. The sur- 
vivor of the three trustees devised all estates 
vested in 1dm as trustee to two trustees, wliom he 
also appointed his exors., of whom one was his 
customary heir ; the two contracted to st;]!, & the 
purchaser declined to coinplete. On a special case 
stated for the opinion of the ct. : — Held : the title 
was too doubtful for the ct. to compel the pur- 
chaser to take it. — Wilson v. IUonnett (18.52), 5 
Do G. <fc Sm. 475 ; 21 L. J. Cli. 741 ; 19 L. T. O. 8. 
245 ; lb Jur. 90b ; 04 E. It. 1205. 


Aiuwtatioiib :—¥o]\d. Macdonald v. Wulkcr (1851), 14 Benv. 
556. Consd. Htevens v. Austen (1861), 3 E. «Sc E. 685. 
Expld. Osborne to Kowlett (1880), 13 Ch. D. 7 74. Mentd. 
Hall V. May (1857), 3 K. & J. 585. 


654. -.j — Devise uijou trust that the 

trustees tln^ survivors <S5 survivor of them, his 
Inurs assigns, should, at such time as they shoidd 
think most advisable, sell, give receipts which 
should be good discharges ; \t ith a power for the 
trustees or the survivor to ai)pomt new trustees, 
m the usual form. The .suivivmg trustHH* devised 
his trust estat<*s : —Held : his devisees coidd make 
a good title ; iSc nemble, llie word ” assigns ” would 
have been sunieient for this imrpose, without the 
[lower to appoint new tiustees. — IIall May 

(1857), 3 K. A. J. 585; 2b L. ,J. Ch. 791; 30 
'W U. 8. b4 ; 3 Jur. N. 8. 907 ; 5 W. 11. 8b9 ; b9 
E. U. 1242. 


.t n notations Consd. Oflborue lo Kowltitl (1880), 13 Ch. D. 
774. Mentd. lie WuidaniK, Kivers v. \\ aidanis, [1908] 
1 Ch 123. 

655. --- -- — .J — (1) Where real estate is de- 

vi.sed to trustees ” tJieir heirs,” omitting 

“ assigns,” m trust lor sale, the ti u.st must be con- 
sidered as annexed, not to the por.soii, but to the 
lee sirni>le estate taken by the trustees, so that the 
trust can be executed by the dc*visees of trust 
estates of the sui vivmg tiustoe. Testator by his 
will, dated in 1815, devised & bequeathed his real 
personal estate to his wile for life, subject to the 
payment of his debts, fi'om A after her decease 
to A. & B., ‘‘ their heirs, exors., A admiiiistrat-ors, 
upon trust Ihj sell A dispose thereof at such times 
A in such manner as they my said trustees sliall 
deem expedient.” A. A B. both piiMleceased the 
tenant for life, B., the surviving trustee, having 
devised liis trust estates. Upon the death of the 
tenant for life, B.’s devisees contracted to sell piwt 
of the real estate of original testatoi* : — Held : 
B.’s devisees could make a good title, A one which 
the ct. would force upon a purchasi-r. 

(2) I cannot help saying that, in the interests of 
the purchaser, who has a right be protected, the 
old rule was the best, namely that a doubtful title 
ought not to be forced upon a purchaser (Jessel, 
M.K.). — Osborne to Rowleit (1880), 13 Ch. D. 
774 ; 49 L. J. Ch. 310 ; 42 D. T. 650 ; 28 W. R. 365. 
Annotations ; — As to (1) Dbtd. He Morton & Hallett (1880), 
15 Ch. D. 143 J Re Cruudon &, Moux’s Contract, [1909] 
1 Ch. 690. Reid. Re Pixtou & Tong's Contract (1897), 46 
W. 11 187; lie llumnoy & Sinitli, [1897] 2 Ch. 351. Asia 
^) Reid. Johnaou v. Clarke, [1928] 1 Ch. 817. Generally, 
Mentd. Re Havens worth, Ravousworth v. Tinclalc, [1905] 2 
Ch. 1. 

666. Vendor having vested remainder.] — Testa- 
tor devised all his freehold estates in three several 
parishes to timstees, to bold to them, their heirs 


A assigns for ever, upon trust to receive the rents 
A prohts till C., his daughter came of age, with a 
provision for her maintenance, A to account for 
A pay the surplus rents upon her coming of age ; 
from that period ” as to his estates ” to the use of 
the trustees, their heirs, A assigns, upon trust 
during the life of (’. to preserve contingent re- 
mainders, C. A her assigns to receive the rents 
nevertheless during her life ; aft-er her death then 
to the use of all A everv the children of C., share 
A share alike, as tenants in common ; in case C. 
should die under twenty-one A without issue, 
then the trustees were to account with A pay thee 
balance of the tru.st account unto A to tlio use of 
such person as should be the will be next in re- 
mainder, A entitled to the ” aforesaid estates A 
lieveditamonts ” after the deuth of C. ; in case O. 
should die before she attained twenty-one, or 
surviving should die without lawful issue, then as 
to the aforesaid estates to the use of F. in tail male 
with rem.ainders over in default of such issue. C. 
attained twenty-one, mariied, A had six children. 
E., one of the children, contracted to sell her 
undivided sixt-h share in the devised estates 
expectant u}Jon the death of t'. On demurrer to a 
bill for siiecilic pi^rfoi'in.ance against the intended 
purchaser: — Held: tliere was a remainder in fee 
to the children of 0. winch vested at their birth, A 
E. conld make a good t itk‘ to her share, which she 
had contracted to st‘11. — Hawker v. 8atjnoeiis 
(1860), 2 L. T. 132 ; 8 W. R. 332. 

657. WUl relating to personal property — Land 
acquired after execution of will- - Intention of testa- 
tor to dispose of all property.] — Te.stat-or coni- 
numced his will, by stating that he disposed of all 
his worldly estate A effects, A ho directed his 
debts to be ^laid out of his ])t:rsonal estate, A also 
directed Ids exors. to mak(‘ sale of all liis stocks, 
shares, A securities, A such uthi'r [lart of his per- 
.sonal estate as was in its nature saleable, A to 
collect all sums due, A all othi'r his estate, A con- 
vert same into money. Aft^u* the date of his will 
testator .acquired some frei'hold projan-ty, wluch, 
on Jus death, his widow, being sole ext-rix., put up 
for sale with the concurrencii of mtgi'es., Vmt the 
purchaser objected that she could not make a 
title. In a suit for specific performance against 
the purchaser : — Held : the widow had a clear 
power to sell tlie real estate, A the title was forced 
ui)on him in the absence of the heir. — Hamilton 

V. Buckmaster (1866), L. R. 3 Eq. .323 ; 36 

L. J. Ch. 58 ; 15 L. T. 177 ; 12 Jur. N. 8. 986 ; 15 

W. R. 149. 

658. Trustee with power to appoint new trustees 
— Tenant for life appointed as one trustee --Sale 
by tenant for life as trustee.] - -Testator devised 
his real estato to trustees in trust for his wife for 
life, with remainder to F. for life, with remainders 
over, A with a power of sale, at the discretion of 
tlie trustees or trustee for the time being, A with 
the usual i>ow<‘r for tlie surviving or acting 
trustee or trustei's, with tlie consent of the tenant 
for life, to appoint new trustees. The sole acting 
trustee appointed testatoi ’s widow A F. new 
trustees jointly wdth himself. F. being sole sui’- 
viving t-i'ustee contracted for the sale of jiait of 
the property : — Held : the power to appoint new 
trustees liad been well exercised, there being 
nothing in the will t-o prevent the appointment of 
a tenant for life as tru.st^e ; A F. could make a good 
title to the property, wluch the ct. could enforce 
upon a purchaser. — Forster v. Abraham (1874), 
L. R. 17 Eq. 351 ; 43 L. J. Oh. 199 ; 22 W. R. 386. 

Annotations : — ^Refd. Hickloy tu HIckloy, .Same v. .Same 

(1876), 2 Oh. D. 190 ; Rc keiup’s S. E. (1883), 24 Ch. D. 

485 ; Rc Stamfonl, l-’ayne v. StaiufoiM, [1896] 1 Oh. 2S8 : 

Moiitofloro V. Gucdalla (No. 2) (1903), 73 L. J. Ch. 13. 

K K 2 
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Sect, 10. — Non-performance of cotiditions and essen- 
iial terms : St^-sect. 2, A, jg) ii., (h), (j) & (fe).] 

659. Devise of copyholds — To pay or permit 
beneficiary to receive rents.] — Testator devised 
freehold & copyhold estates to trustees, their heirs, 
exors., administrators & assigns, upon trust during 
the natural life of his son A. to receive the rents <te 
profits thereof, & to pay same to A. & his assigns 
during his life, or permit him to receive the same. 
After the decease of A., testator devised same to 
the sole use & bclioof of the heirs of his body law- 
fully begotten. Testator appointed the trustees Sf 
another, exors., & declared that the receipts of his 
trustees & exors. should be good discharges. On 
demurrer to a bill for specific performance of an 
agreement for the sale of freeholds & copyholds 
Held : there was a legal estate in the trustees «fc 
then* heirs dming the life of A. in the copyholds, k, 
demurrer allowed as to the copyholds. — B akek v. 
White (1875), L. K. 20 Eq. 100 ; 44 L. J. Ch. 051 ; 
63 L. T. 347 ; 23 W. K. 070. 

Annotations Refd. Allen r. Hewhoy (1S77), 7 f'li. D. 

453 ; Re Allsopp & Joj 'h C'outrael, (1881)), Gl L. T. 213 ; 

Re Brooke, Brooke r. Brooke, (1891] 1 (Jh. 43 , Re Town- 

send'B Contract, [1895] 1 Ch. 716; Rc Bi-ooke, Brooke r. 

Dickaon, [1923] 2 Ch. 265. 

660. Sale of leaseholds by executor— Purchaser 
with notice that no debts of testator outstanding.] 

— Testator by his will appointed Lis vdfo sole 
trustee & extrix. thereof, & gave to lier all his 
estate upon trust for sale or conversion for the 
benefit of herself during life or widowiiood, & 
declared it to be Jiis wish that, unless circumstances 
otherwise required it, Ijls leasehold estates should 
not be conveiicd dming the life or widowhood of 
his wife, & at her death or marriage he bequeathed 
a leasehold house to his son. Eighteen years after 
the death of testator the widow entered into a con- 
tract for sale of the leasehold liouse. TEer solrs. 
informed the purchaser that there v’erc no debts 
of testator remaining unpaid. No reason for 
selling was suggested. The x)urchaser objected to 
the title, unless the concurrence of the son was 
obtained, but this was refused ; — Held : under the 
oculiar circumstances of the case, the purchaser 
aving actual notice that there were no debts of 
testator remainmg unpaid, k no reason being 
suggested for the sale, the title was not one wiuch 
ought to be forced on a pmchaser. — lie V’^ekkkli.’k 
Contract, [1903] 1 Ch. 05 ; 72 L. J. Ch. 44 ; 87 
L. T. 521 ; 51 W. K. 73 ; 47 Sol. Jo, 71. 

Ann/)tation : — Refd. Solomon v. Attenborough, [1911] 2 Ch. 

159. 

(h) Condition that Title he Accepted. 

See, generally. Sale of Land, Vol. XL., pp. 7J), 
80, Nos. 609-023. 

Proviso against impeachment of title— Sale by 
mortgagee under statutory powers.] — SVe, Mcjht- 
GAGE, Vol. XXXV., p. 512, Nos. 2424, 2425. 

(J) Defect Rectified, 

661. Rectification before hearing.] — Where the 
time, at which the contract was to be executed, is 
not material, k there is no unreasonable delay, the 
vendor, though not having a good title at the time 
the contract was to be executed, nor when the bill 
was filed, but being able to make a title at the hear- 
ing, is entitled to a specific performance. — ^AV ynn 
V. Morgan (1802), 7 Ves. 202 ; 32 E. K. 82. 
Annotation :—f}on8d. Halkett v. Dudley, [1907] 1 Ch. 590. 

662. ,J — If on a bill for specific jicrform- 

ance by the vendor a good title can bo made before 
or when the cause comes on upon tmther directions, 
a specific performance will be decreed. — Paton v. 
Rogers (1822), 0 Madd. 256 ; 56 E. R. 1088. 

Amwfafion .—Retd. Do VIbiuo r. De Vismo (J8f9), 1 Mac. 

& G. 


063. .] — COWGILL V. OXMANTOWN (LORD), 

No. 640, ante. 

664. .] — Upon a bill filed by a vendor 

for the specific performance of the contract, it 
appeared, that he could make a good title before 
the commencement of the suit, but did not show 
a good title to the purchaser until afterwards : — 
Held : tliough a specific performance must bo 
decreed, the purchaser was entitled to the costs 
of the suit generally. — Townsend v. Champer- 
NOWNE (1839), 3 Y, & C. Ex. 505 ; 160 E. R. 801. 

665. .] — MuRRELTi i’. Goodyear, No. 599, 

(lYltc* 

666. Not complete before bill filed.] — It 

being necessary, in order to make a title perfect, 
that a recovery should bo suffered for tlie purpose 
of barring an old estate tail vested in a person who 
was not a trustee for tlie vendor, the deed making 
the l.onant to the prcrcipe k the warrant for suffer- 
ing the recovery were executed before the filing of 
the bill for specific performance, but the recovery 
was not completed till a few days afterwards : — 
Held : a good title was not shown before the com- 
mencement of the suit. A person, who purchases 
two lots is not justified in lefusing to perform his 
contract for tlie purcliase of the second lot, because 
a good title is not shown to the first lot. — Lewin v. 
Guest (1826), 1 Russ. 325 ; 38 E. li. 126. 

667. Advantage arising on either side after 
contract — Effect of — Where title accepted.] — Where 
a iiurchaser has actually accepted a title after con- 
tract of sale, if advantage ai-iso on either side before 
the execution of the conve>ance as by tlie lapse of 
a life in the mean time, a ct. of equity will enfoi’ce 
a specific performance! without ri'garding which 
party may happen to be benefited or prejudiced 
by the accident of unforeseen eviuits, but wliere tlic 
title had not boon accepted, the ct. refuses to 
decree performance (Macdonald, G.B.). — Wyvill 
V. Exeter (Bp.) (1815), 1 Price, 292 ; 145 E. R. 
1106. 

668. — Where title not accepted.] — 

Wyvili. r. Exjoter (Bp.), No, (957, anlc, 

669. Whether court will allow time for rectifica- 
tion.] — In a suit for specitic performance, where 
the vendor cannot make a good title, when the 
cause comes on to bo la^ard on further directions, 
the ct. will not allow the cause to stand oviir, in 
order that he may be able to cure the defects in 
his title. — Boswell v. Mendham (1823), 1 L. J. 
U. S. Ch. 160. 

670. Title acquired after conveyance.] — J. S., 

under tlie belief that he had the fee simple in an 
estate subject to a life interest in his mother, 
conveyed all his interest to tmstces for tlie benelit 
of Ills creditors. The conveyance contained 
covenants for title k for fui-ther assurance. It 
turned out that at the time of the conveyance 
the motlier had the fee simple, which, upon her 
death descended to J. 8. as her heir-at-law 
Held : although no estate passed by the con 
veyance, yet the transaction amounted Id a 
contract for sale of the specific estate, k J. S., 
unless he could set aside the contract for fraud, 
was in equity compellable to carry it into execu- 
tion. — Smith v. Baker (1842), 1 Y. k C. Ch. Cas. 
223 ; 62 E. R. 864. 

.1 nnotaiions : — Reid. HmRb r. OsLomo (1857), 30 L. T. O. S. 
57. Mentd. Re Brldgivator’s Settlmt., I’aitrldgo v. Ward, 
11910] 2 Ch. 342. 

671. Power o! sale to trustees of testator — & 
heirs of survivor — Sale of devisee in trust of sur- 
vivor — Release by cestuis que trust.] — Testator gave 
a power of sale to two trustees k the survivor, 

“ ills heirs, exors. k administrators ” : — Held : a 
title deiiendent on a sale by the devisee in trust 
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of the survivor, was too doubtful to force on a 
purchaser ; & tlio defect was cured, by the release 
of all the cesiuis que trust to the representatives 
of the surviving trustee. — M acdonald v. Waijceu 
( 1851), 14 Beav. 556 ; 51 E. R. 399. 

Anruytaiwna : — Consd. Osborne to Kowlett (1880), l;i (^h. J). 

774. Refd. Lane v. Debenham (18.'i;T), 11 Hare, 188 , Re. 

Morton & Hallett (1880), 15 Ch. D. 143. 

672. Purchaser having means of curing defect.] 

— Deft, pui’cliaser in possession, who, by decree 
directing an inquiry as to title, was ordered to 
pay into ct. the interest on his purchase-money ; 
the decree also declaring the imrcliase-moncy a 
hen on the estate : — Held : not entitled to dismiss 
the bill for specific performance, although the 
cert.i6cat<3 was that pltf. could not show a good 
title, it appearing on the evidence that deft, had 
since the purchase, by Ids own act, acquired the 
means of curing the defect in the title. — H ume v, 
PococK (1866), L. R. 1 Eq. 662 ; 11 L. T. 127 ; 
12 .Tur. N. 8. 223 ; 14 W. R. 495. 

673. Rectifleation after reference as to title.] — 
A person contracted to sell an estate, who at the 
time of the contract had no legal or equitable 
title to it by reason ol the alienage of a party 
through whom he claimed. The purchaser by his 
own inquiries ascertained the delect of title, but 
did not, till after some months of negotiation 
with the vendor repudiate the contract. Tlic 
vendor th(ui liled his bill 1(»r specific iierformancc, 
A, pending the investigal ion of the title in the 
master’s olTlce, obtained a grant of tlie estate 
from the Crown ; — Held : ho was entitled to a 
decrt'e. — E yston v. Simonds (1842), 1 Y. & C. 
('ll. Cas. 608; 11 L. .T. Ch. 376; 6 Jur. 817; 
62 E. R. 1038. 

Amioiution • — Consd. HulkotL r, ITudley, 11007] T Ch. 

674. .] — The purchaser of a house in 

Tjondon liaving taken various obiections to the 
title, the vendor filed a bill for specific performance, 
A obtained the usual reference as to title. All the 
abov(} objections were overruled ; but before the 
certificate }iad been signed, fho purchaser dis- 
covered in a long blank wall, which formed one 
side of the house, A fronted on a stw^et, a stone 
with an inscription dated in 1776, stating that the 
vv^all had been built by A lielongod f-o the l^ast 
India ('o., who liad thrown tlie adjoining ground 
into the street. It turned out that the wall had 
been rebuilt in 1831 by the tenant of the house, 
and the stones set up again ; but under what 
eircunistances did not app<\ar. No rent had from 
that time been jiaid to the co., nor any acknow- 
ledgment of tlieir title given ; but their successors 
in title, on being applied to, claimed the wall as 
theirs, A the v endor obtained a release from them ; 
— Held : ( 1 ) the vendor had not a good title 

when the bill was filed, for there was no ground 
for liolding a title to have been gained by pos.scs- 
sion adverse to the East India Co. ; (2) the 

vendor was to blame, as he might, with reasonable 
diligence, have informed himself of this defect 
before selling, A therefore, although he had been 
nght on all points wliicli arose before the bill was 
filed, he ought not to receive costs. 

In almost every case it is the duty of a vendor 
where there is no question but that of t itle between 
him & the purchaser, to avail himself of the 
oppoi*tunity of having an immediate reference as 
to title A so saving the multiplication of unneces- 
saiT- costs (James, L.J.). — Piiitaapson p. (tibbon 


(1871), 6 Ch. App. 428; 40 L. J. Ch. 400; 24 
L. T. 602 ; 35 J. P. 670 ; 19 W. R. 661, L. JJ. 

Annotation : — Aa to (2) Refd. Union Lighterage Co. v. 
London Graving Dock Co., 11902] 2 C3i. 557. 

(fc) Other Cases. 

675. Settlement discovered after purchase.] — 

Beatniit’ V. Smith (1727), 1 Eq. Cas. Abr. 357 ; 
21 E. R. 1100. 

676. Title under will not proved against heir.] — 

One articles to buy land A the title is imder a will 
not proved in equity against tlie heir ; yet in 
some cases equity will compel the purchaser to 
accept the title. — Colton v. Wilson (1733), 3 
P. Wms. 190 ; 24 E. R. 1025. 

^innotntionjt Consd. Boysc v. HoKhborough (1854), 3 

Do G. M. & G. 817. Reid. A.-G. i\ Sitwell (1835), 1 Y. & 
C. Ex. 559. 

677. Transfer of lease by unattested will — 
Lease devolving on heir as special occupant.] — 

Testator devised all his manors, messuages, lands, 
tenements, tithes, A hereditaments, A all his real 
estate whatsoever “ except what is hereinafter 
mentioned A devised ” to the use of all his children 
successively in strict settlement, lie gave part 
of liis pei sonal estate: specifically ; A directed the 
residue to bo laid out in land to be settled to the 
same uses as his real estate ; but afterwards by a 
testamentaiy paper unattested he disposed of 
his i)ersonal estate otherwise ; the heir contracted 
to sell lease of rf‘ctory ; A upon a case directed 
to the ('t. of K. B. on his bill for specific iier- 
formanc(' the ceidificate was, that the lease did 
not pass by the will, but devolved on the heir as 
special occupant ; but the Lord Chancellor con- 
sidoi'cd tliat fitle too doubtful to be forced on a 
purchaser. — Siteptield v. Mulgrave (Lord) 
(1795), 2 Ves. 526 ; 30 E. R. 758, L. C. 

Annotation a : — Apld. Wlllcox r. Bellaers (1823), Turn. & Tl. 
491. Consd. Fitzvov 1 ’, Howard (1H2H), 3 Russ. 225. 
Apld. PjTku V Waddlugiiam (1852), 10 Hare, 1. 

678. Validity of deed depending on bona fides 
of transaction — Bona fides collected from extrinsic 
circumstances.] — Wliere the validity of a deed 
depends upon the bona fideAi of the transaction to 
be collected from extrinsic circumstances, a ct. 
of equity will not compel a purchaser to accept a 
title under the deed, because neither the purchaser 
nor the ct. has adequate means of ascertaining 
those circumstances. — Hartley v. Smith (1819), 
Buck, 368. 

Antuiiniion ^ : — Apld. Pott, r. Tumor (1830), L. & Wolsb. 
293. Consd. Ciattoll L'. Corrall (1810), 4 Y. & C. Ex. 228. 
Apld. Pyrkc r. Waddiugbam (1852), 10 Haro, 1. 

679. Title depending on recovery suffered by 
tenant in tall — Reversion vested In Crown by 
attainder.] — A title, depending upon a recovery 
suffered by a tenant in tail of lands, the reversion 
of which had vested in the Crown by attainder of 
the reversioner is not such a title as a purchaser 
is bound to accept. — Blosse v. Clanmorris 
(1821), 3 Bli. 62 ; 4 E. R. 527, H. L. 

Annolahnna : — Consd. Pyrko r. Waddingbam (1852), 10 
Haro, 1. Reid. Collavd r. Sunipson (1853), 4 Do G. M. 
& G. 221. 

680. Descent of estate to infant heir.]-— (1) 

Great delay in the completion of a contract is no 
defence to a xiurchaser who has himself been 
accessory to that delay. (2) Wliero a contract 
of purchase is made A delay is occasioned by the 
purchaser, A during that delay the legal estate 
descends to an infant heir, the iiurchaser cannot 


part III. SECT. 10, SUB-SECT. 2.— 
A. (k). 

d. Title arutiject to approval of so- 
of vendee .] — It was agreed by 
between a vendor & purchnflor, that 


so soon as a title satisfactory to the 
solrs. of the vendee could bo afforded 
him, the vendee should purchase the 
land for $4,000 cash : — Held : in the 
absonc/e of mala fides, the approval of 
the title by the solrs. of the vendee was 


a condition precedent to the right of 
the vendor to call for a spedflo per- 
formance of the agreement. — Boultox 
V . Bethuxe (18741, 21 Gr. 110, 478.— 

CAN. 
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Sect. 10. — Non-perfortnance of cmiditions and ceseyi- 
iial terms: Siih-sfct, 2, A. (fr).J 

avail himself of that difficulty in the title to 
protect himself from specific performance. 

Qti. : whether the descent of the legal estate to 
an infant heir, after the contract, will prevent 
the ct. from decreeing specific performance, where 
there has been no improper delay on the part of 
the purchaser. — Kino v, Tuuneb (1824), 3 L. J. 
O. S. Ch. 58. 

681. Title under assignment for benefit of 
creditors.] — A purchaser is not bound to take a 
doubtful title. Therefore, where the vendors 
derived title under an assignment made by a 
pai-t-y for the benefit of Ids creditors, in itself an 
act of bkpey. : — Hctd : they could not compel 
the pimdiaser to accept the title, without jiroof 
that there was no creditor in a situation t-o sue 
out a commission against the assignor. — Pott v. 
Turner (1830), 0 Bing. 702 ; L. & Welsh. 293; 
4 Moo. & P. 551 ; 8 L. J. O. S. C. P. 282 ; 130 
E. R. 1451. 

682. Settlement made by Infant.] — Leasehold 
propeity given by a. will to the soparato use of a 
female infant. On her marriage, a settlement is 
made under the orders of the ct., she being still 
an infant, contaimng certain trusts for sale. The 
trustees offer the property for sale by auction, & 
file a bill against the purchaser for a specific 
]3erformance : — Hetd : the settlement- of the 
female infant’s chattel interest, already secured 
to her .separate use, though made under the orders 
of the ct., was invalid, «fc the purchaser not bound 
to take the title. — Simson v. Jones (1831), 2 
Ku.ss. & M. 305 ; 9 L. J. O. S. Ch. 100 ; 39 E. R. 
433. 

Antioiaiwiis : — Reid. Davlow v. TJiornycroft (1830), 0 Sim 
4‘J(I : JobuHon V. .lohuHon (1837), 1 Keen, 048, Tullett 
r. Armbtreiif? (1840), 9 L. .T. C!li. 41. Mentd. Soarbotongh 
r. Borman (1840), 4 Jur. 38; J’iinm r. Insall (1849), I 
Mac. &. G. 410 ; Field r. Moore, Field v. Brown (1855). 7 
Do G. M & G. 691 ; (jooper v. Cooper (1888), 13 App. 
Caa. 88. 

683. .] —A female infant joint tenant can, 

by covenant in her marriage settlement to settle 
after-acquired property, effect a severance of her 
share under the joint tenancy without actual 
confirmation, non -revocation being c'n(jugh. 

Upon an agreement to purchase such a rever- 
sionary share, the husband, who claimed through 
the settlement, having survived the wife, who 
died before the property fell into possession, an 
imperfect abstract of title was delivered, from 
which it did not appear that the propert-y was 
touched by the settlement at all, but only that 
the husband assigned t<j the tru.stees all his interest 
in property coming to him in right of his wife. 
The purchasers objected to complete, on the 
^ound that there had been no severance of the 
joint tenancy. A supplemental abstract was then 
delivered, setting out a clause by which it was 
agreed that the husband & wife should concur in 
settling property coming to liim in her right. 
The purchasers, however, still declined to complete, 
contending (a) that the property was not touched 
by the settlement ; (6) that an infant, by a void- 
able deed, could not sever a joint tenancy ; 
(c) that there could, on her coming of age, be no 
confirmation by a married woman of a voidable 
deed purporting to deal with reversionary pro- 
perty ; — held : the severance was effectual, the 
settlement not having been revoked by the infant 
upon her coming of age, & the purchase must 
therefore be completed, the purchasers, however, 
to be charged with costs only from the date of 
the delivery of the supplemental abstract. — 
Burnaby v. Equitabij5 Reversionary Interest 


Society (1885), 28 Ch. D. 416 ; 64 L. J. Ch. 
466 ; 62 L. T. 350 ; 33 W. R. 630. 

Annotations: — Reid. He. Howott, Howott v. Hallott M893), 

63 L. J. CU. 182. Mentd. He Hodwon Williams v. Knight, 

[1894] 2 Ch. 421 ; Vldlty v. O’Hagan (1899), 68 L. ,T. Ch. 

553. 

684. Mortgage not properly discharged.] — A 

sum of money having been given to four trustees, 
one of them lent a part on mtge., & there was 
notice of the trust on the mtge., which was made 
to that one trustee only ; he subsequently called 
in the money, which the mtgor. procured from 
another per.son, to whom the mtge. was then 
assigned, & who paid the money to the single 
trustee alone. The mtgor. afterwards sold the 
property, & the i)urchaser objected that the pay- 
ment of the mtge. money to the one trustee alone 
was not a good discharge ; but the ct. was of 
opinion that that jiayment was a good discharge ; 
the time princiiile being, that no person could be 
allowed to deal with trust money to the prejudice 
of the cestui que trust, & the ct. being of opinion 
that there had not been any such dealing by the 
vendor in tliis case ; yet, inasmuch as equity will 
not impose the expenses of litigation upon a 
purchaser, the ct. refused to decree specific per- 
formance, (fc dismissed the bill. — Hanson v. 
Beverley (1832), 1 L. .T. Ch. 132. 

685. Title under revoked will.l ^ — Bulltn v. 
Fletcher (1837), 1 Keen, 600 ; 2 My. Cr. 432 ; 
Donnelly, 213 : 47 E. R. 347, L. C. 

Annotation : — Apld. Plowdcn v. Hj do (1852), 2 Siiu, N. S. 

171. 

686. Estate vested In assignee In bankruptcy — 
Assignee offering to concur.] - Assignees of a bkpt. 
agreed to sell a pait' of his estate, it tiled a bill for 
specific performance. It turned out that the 
estate was vested in an assignee un<ler‘ a i)rc‘vious 
insolvency. After the master had made his 
report, upon a refenmee as to title, the assignee 
in insolvency offered to concur in the sale : — 
Held : a good title could b(‘ made. — Sidebotham 
V. Barrington (1841), 4 Bcav. 110 ; 10 L. J. Ch. 
302 ; 49 E. R. 280 ; subsequent proceedings (1842), 

5 Beav. 261. 

Annotation • — Reid. Fruscr r. Wood (1815), 8 Bcav. 339. 

687. Direction by testator for sale after death of 
specified person— Sale during fife of specified 
person.] — Where an ('stat-c was directed by 
testator to be sold after the death of a certain 
person, «fc the sale was made during the life of 
that person, after a decree, some of the persons 
interested in the proceeds being infants or not 
sui juris, the ct. would not compel the purchaser 
to accept the title. — Blacklow v. Laws (1842), 
2 Ilare, 40 ; (i Jur. 1121 ; 67 E. R. 17. 

Annotations Want v. ytallibrasH (1873), L. B. 8 

Kxoh. 175. Mentd. Gouldcr v. Oainm (1859), 29 L. J. Ch. 

135. 

688. Title dependent on validity of will.] — 

Grove v. Bastard, No. 1590, post. 

689. Condition for assignment of beneficial 
interest— Legal estate outstanding in trustees — 
Admlninstratlon to be taken out to surviving 
trustee.] — Whore the conditions of sale provided 
that the purchasers of a leasehold should be 
satisfied with an assignment of the beneficial 
interest only, & the legal estate was outstanding 
in trustees, who, at tlie time of the sale, were 
dead. On a claim filed by the vendor ; — Held : 
the purchaser was not bound to complete the 
contract without administration being taken out 
by the vendors to the survivor of the trustees ; 

6 though the vendor only undertook to convey 
the beneficial intKjrest, & not the legal estate, yet 
the whole beneficial interest was to be assigned, &, 
it could not be ascertained whether the vendor 
could assign it till there was a personal repre* 
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sentative to the 8ui*vivor of tlic trustees. — Smith 
V. ELJ.IS (1860), 16 L. T. O. S. 451 ; 14 Jur. 682. 

690. Covenant by lessee to insure In joint names 
— Insurance by sub-lessee In name of original 
lessor.] — A lessee covenanted to insure in the 
names of himself or the lessor. Tlie lessee sub- 
demised, & the sub-lessee insured in the name of 
the original lessor, it being unknown whether the 
original lessee was alive. The lease became 
vested in trustees for sale, & the purchaser at tlie 
sale refused to complete, on the ground of breach 
of the covenant to insure. On a bill tiled by the 
vendors for specific performance against the 
purchaser : — Held : there had been a suOicient 
compliance with tlie covenant in the original 
lease, so as to prevent the original lessor from 
taking advantage of the usual proviso for re-entry, 
& the purchaser was bound to perform his con- 
tract. — Havens v. Miudi.eton (1853), 10 Hare, 
641 ; 22 L. J. Ch. 746 ; 22 L. T. O. S. 62 ; 17 
Jur. 271 ; 1 W. 11. 256 ; 68 E. 11. 1085 

691. Sale by mortgagee — Power of sale inserted 
In mortgage by personal representative.] — An exor. 
oi‘ administrator has power to inseiL a power of 
sale m a mtge. made of the personal estato of 
testator or intestate, for the puiposo of adminis- 
t(‘ring the assets ; A a person contracting to 
pin chase from the mortgagee will be compelled 
to B]»eciilcal1y perform Ins contract. — lliissiou. r. 
riiAiCE (1854), 18 Be.av. 21 ; 2 Eq. Hep. 1140; 
23 Ia J. Ch. 4H ; 22 L. T. O. S. 326 ; 18 Jur. 
254 ; 2 W. K. 213 ; 52 E. B. 0. 

Avvoiitllou.s --FoUd. Otulk.slmnk v. Duftin (1872), L l{. 

Ill E(]. .'>!>-'> Refd. Vane r Jtijirdcu (1870), .T C‘h App 

(508: Ifr Karm.al & Stiirs r..ntnict. f]<)281 1 C’b. 208 

Mentd. KlcUclls v Lewis (1882), 20 (Mi. 1) 7 1.). 

692. ' — — .] — An exor. effected a mtge. 
of leasehold propel ty, for exorship. yiurposcs, 
with a power of sale, to a building society, to 
secure the repayment of the money advanced, as 
well as all fines, premiums, & interest on certain 
advanced shares in the society, taken by the exor. 
for tJie ])urpose of obtaining the loan. Upon bill 
tiled by the sociidy against a i?urchaser under the 
power of sale, for specific performance : — Held : 
the exor, might legally elTect a mtge. witli power 
of sale, & with the incidents of a building society 
mtge. on advanced shares. — CiiurKSiiANK r. 
Uui'KiN (1872), L. B. 13 Eq. 555; 41 L. .T. Ch. 
317 ; 26 L. T. 121 ; 36 J. P. 708 ; 20 W. B. 351. 
Annotation • — Refd. Tliovno r. Thome, [1803] 3 Ch. 100. 

693. Title depending on validity of purchase by 
solicitor from client.] — A tit le depending on the 
validity of a purchase by a solr. from his client 
forced on an unwilling purchaser, on proof of the 
validity of the transaction, though given in the 
absence of the client. — Spencer v. 'J'oi‘ham (1856), 
22 Beav. 573 ; 28 L. T. O. 8. 56 ; 2 Jur. 865 ; 
52 E. B. 1220. 

Annotation Apld. Powvll r. Browtio (1907), 07 L. T. 107. 

694. Partition depending on power of sale & 
exchange.] — A power to sell & exchange merely 
does not so clearly authorise a partition that the 
ct. will force on a puivliaser a title taken under it. 
But where a power was to make sale & dispose 
of or convey in exchange & the powers to revoke 
& limit new uiscs for carrying these powei's into 
effect also referred to disposition, & the declara- 
tion as to the application of the money to be 
obtained referred also in terms to jiartition ; it 
was hold that on the whole context there was 
good power to partition & the title taken under 
it was a good title. — Bradshaw v. Fane (1856), 

3 Drew. 634 ; 25 L. J. Ch. 413 ; 27 L. T. O. S. 
26 ; 2 Jur. N. S. 247 ; 4 W. B. 422 ; 61 E. R. 
1006. 

Annotation: — Reid. Ite Frllh & Osborne (187(5), 3 CMi. D. 618, 


695. Land conveyed to trustees to secure stock — 
Sale of land — Uncertain whether proceeds Invested 
In stock.] — C., to pay for an estate he had pur- 
chased, borrowed from the trustees & exors. of 
Y.’s will two large sums of stock in a moiety of 
which he had a life interest with remainder to his 
children. The estate was conveyed to him 
subject to a mtge. to the trustees to secure these 
two sums of stock. C.’s son on Ids marriage 
assigned his share of the intorest in the estate to 
trustees, for himself, his wife & the children of 
the mariiage ; a similar settlement was made on 
the marriage of C.’s daughter. After the death of 
C. a portion of the estate was sold to pltf., & a 
moiety of the purcliaso-monoy was paid to the 
trustee's of the son’s & daughter’s marriage settle- 
ment in money ; but it did not appear that the 
tmstees invested t-he money they received in 
stock, & on this estate in 1856 being sold to deft, 
he objected to the title, contending that he was 
entitled to have it ascertained that this money 
did eventually become stock. There were the 
usual powers for the varying of securities : — 
Held : tlie objection was a vali(i one, & the appeal 
was dismissefi with costs. — PEiJii v. De Winm’ON 
(18.57), 2 De (1. & J. 13 ; 27 L. J. Ch. 230 ; 30 
I.. T. O. 8. 252 ; 4 Jur. N. 8. 225 ; 6 W. B. 179 ; 
44 E. B. 892, L. C. 

J-nnoiation Mentd. Itc Nonls, Allen v. Norris (1884), 27 

CMi. 1) 333. 

696. Title depending on voluntary settlement.] — 

Bill by pui'cliaser against the vendor, who had 
previously executod a voluntary settlement of 
the pi'opoiiy, & against the trustees & cestui que 
iriJists under the settlement to have the settlement 
declared void & delivered up, & for a specific 
performance, sustained, the only objection to the 
title being the voluntai’y settlement. — Dakino v. 
Whimper (1859), 26 Beav. 5(58 ; 53 E. B. 1017. 

Aniwfattons •—Vl.F. Flflchcr r. Kottoman (1871), 40 

L J. (Ml 621. Mentd. Walhainpton Estate (1884), 2(5 

Ch. J). 391. 

697. - .i In a suit for specific p('rformance 
against a vendor A those claiming under a volun- 
tary settlement made by him previous to the 
contract for sale, the ct. lefu.sed to declare that 
the settlement was void under stat. 27 EJiz. c. 4. 
— Fletcher v. Ketteman (1871), 40 L. J. Ch. 
(524. 

698. Obligation to repair fences doubtful.] -- 

Whei*c in a suit for specific performance it appears 
that a covenant has been entered into by a 
former purchaser of the property for himself, his 
aijpointx'os, heirs, & assigns, to tlie intent that 
it should run with the land, with the owners & 
occupiers for the time being of certain adjoining 
lands, at all times thereafter at his <fc tlieir expense 
I/O make A maintain the boundary fences between 
tlie lands, A abutting on a road, afterwards 
made ; tlie question of th(‘ obligation being 
binding on a future purcha.ser is too doubtful to 
admit of the title being forced upon liim. — Potter 
V. Perry (1859), 23 J. P. 644 ; 7 W. B. 182. 

699. Notice of lis pendens.] — Notice of a lis 
j>cndn»s is not necessarily notice of an incum- 
brance. It only amounts to a notice of a claim 
upon the subject of the suit which may possibly 
be unfounded. 8uch a notice affords no ground 
for resisting specific performance. — Bull v. 
Hutchens (1863), 32 Beav. 615 ; 2 New Rep. 
306 ; 9 L. T. 71(5 ; 9 Jur. N. 8. 954 ; 11 W. R. 
866 ; 55 B. R. 242. 

Annotations : — Refd. Boll r. Ilolthy (1873). L. R. 16 Ecj. 

178 : Lawrlo v. Lpoh (1880), 14 Ch. D. 249 ; lie Highctt & 

Bird’s Contract, [1902] 2 Ch. 214. 

700. Appointment In fraud of power.] — The 

tenant for life of real estato under a marriage 
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iidl hrms : S iif}-seci, 2, A. {k). B., C., I). <& : E . | 

settlement Iiad a power of appointing the estate 
among the children of the marriage, of wliom 
there were four. The settlement contained no 
power of granting building leases. An appoint- 
ment was made to one of the children of the 
marriage ; & subsequently, the appointor & 

apjiointee joined in conveying the estate to 
trustees upon trust to grant building leases & 
subject thereto as to one-fourth thereof upon 
trust for the appointee, & as to the remaining 
throe-fourths upon trusts corresponding with 
those of the original settlement : — II eld : although 
the object of the appointment was to enable 
building leases to be granted, the tenant for 
life thereby gained an advantage to himself, yet 
the transaction, being for the benefit of all the 
objects of the jiower, was valid ; A a purchaser 
w’ould obtain a good holding title thereunder. 
Qu. : whether such a title could bo forced on an 
unwilling purchaser. — lie Huish’s Charity (1S70), 
L. R. 10 Eq. .5 ; 39 L. J. Ch. 409 ; 22 L. T. .705 ; 
18 W. R. 817. 

yfrtrtotoOoa Consd 7iV Tumor's Si-(tlin< . (18, HO, 52 L. T. 
70. 

701. Refusal of vendor to comply with requisi- 
tion — Rescission by purchaser.] — Denky r. Han- 
corir. No. 512, atite. 

702. Express contract required to release equity 
of redemption.] — Where a wift‘ joins in a mtge. 
deed, her equity of redeinption is not released if 
there be no express contract on her part to do so, 
A at any rate the title was too doubtful to bo 
forced upon the purchasers. — lie Retton’s Trust 
Estates (1871), L. R. 12 Eq. 553 ; 19 W. R. 1052 ; 
mb now. lie Helton’s Trusts, 25 L. T. 404. 

703. Condition for approval of title by third 
party.] — B. contracted to purcliase leasehold 
property subject to the approval of the title by 
his soil’. The solr. took objections to the title, 
which were not removed until after action brought. 
On an action by the vendor tor specdic per- 
formance : — Held: a.pproval by the solr. was a 
special condition which in tie* absence of un- 
reasonablt; conduct on the part of tiie purchaser 
or his soil’., might be insisted upon.— TIudson v. 
Buck (1877), 7 Oh. L). 983; 17 L. .T. (’h. 217; 
38 L. T. 50 ; 20 W. R. 190. 

Amwtation — Apprvd. Ilusucy r. lldriic-l’aviic (1S78), 8 
rh. J), (170. 

704. Defect in statutory notice to trustees.] — 

On a sale by tenant for life under Settled Band 
Act, 1882 (c. 38), a notice to the trustees given 
less than a month before the contract, but more 
than a month before the day fixed for com- 
pletion, held, a sufficient compliance with .sect. 45. 
Semble : a purchaser cannot avail himself of a 
defect in such notice as a defence to an action 
for specific performance. — Marlborouoii (Duke) 
c, Sartoris (1880), .32 Ch. D. 010 : 50 L. .T. Ch. 
70 ; 55 L. T. 500 ; .35 W. R. 55 ; 2 T. L. R. 044. 
Annotation :—Consd. Mogrldjce v. Clapp, 11892] 3 Ch. 382. 

705. .] — In Oct. 1884, If,, purporting to 

demise as absolute owner, which he believed him- 
self to be, granted a building lease of certain land 
to pltf. for the term of ninety-nine years. IMtf. 
made no inquiry as to II. ’s title, but assumed that 
he was the absolute owner of the land demised. 
Deft, afterwards agreed to purchase the lease of 
the demised land from pltf. ; but, on investigating 
the title, he discovered that the land had, under a 
will, belonged to H.’s deceased wife, & that II. 
was only tenant by the curtesy. 

A tenant by the curtesy has, under Settled Land 
Act, 1882 (c. 38), s. 58 (1) viii, all the powers of a 


tenant for life ; but the lease, though complying 
with the enabling sects, of Settled Land Acts, 
contained no reference thereto ; A at its date 
there were no trustees of the will, to whom the 
notices, required by Settled Land Act, 1882 
(c. 38), 8. 45, in the case of a lease by a tenant 
for life, could be given. Deft, then refused to 
complete, upon the ground that the lease was 
invalid, or, if not, that pltf.’s title was so question- 
able that it ought not to be forced upon a pur- 
chaser. 

In an action by pltf. for specific performance 
of the agreement : — Held : the lease could, A did, 
operate under the Settled Land Act, 1882 (c. 38), 
to convey the land within sect. 20 (2), A that, as 
to tlui absence of trustees of the settlement A the 
want of the notices roquii’ed by sect. 45, pltf., 
having dealt with the lessor in good faith, was 
protected by sect. 45 (2), A, accordingly, the lease 
was a valid lease, although there were no trustees, 
A the pltf. was entitled to specific performance 
of the agreement. — M ogridge v. Clapp, [1892] 
3 Ch. 382 ; 01 L J. Ch. .534 ; (>7 L. T. 100 ; 40 
IV. R. 003 ; 8 T. L. R. 0.31 ; 30 Sol. Jo. 554, C. A. 
Annotations — Consd. Chandler r, Bradley, [1897] 1 C.'h. 
315. Refd. lie Fisher «Sc Gra/.ohrook’b (!outraet, [1898] 2 
Ch. G6() , lie Ilandnmii 6c Wilcox’s Contract, [1902] 1 
Ch. 599. Mentd. lie Daniels, Weeks i\ Daniels (1912), 100 
L. T. 792. 

706. Trustee for sale purchasing from himself.] 

— In an action by a purchaser ot land against a 
vendor for rescission of contract- : — Held : the 
title disclosed b(>ing that- of a purchaser from him- 
self as trustee for sale, it was inequitable to force 
it upon pltf. — Williams v. Suott, [1900] A. C. 
499 ; 09 L. .T. P. C. 77 ; 82 L. T. 727 ; 49 W. R. 
33 ; 10 T. L. R. 450, I>. C. 

Annotation • -Apld. Delves v. Gray, [1902] 2 Ch. G06. 

707. Agreement preventing statutory period of 
prescription beginning to run.] — The existence of 
an agreement which prevents the statutory period 
of prescription beginning to run does not create 
an incumbrance on the property, A the non- 
disclosure of such an agreement docs not invali- 
date the contract. — Smith v. Polrourne, [1914] 

2 Ch. 533 ; 81 L. J. Cli. 112 ; 1 11 L. T. 927 ; 58 
Sol. Jo. 783, C. A. 

Annotation —Reid. Johnson r. Clarko, [1928] Ch. 847. 

B. Agreements in respect of Leaseholds. 

708. Objection to covenants in head lease — By 
sub-lessee.] — The vendor’s bill, in a suit for 
.specific performance of an agreement to take an 
assignment of a lease, stated a covenant in the 
lease not to assign without the licence of the 
lessor but did not aver that pltf. had or could 
obtain such a licence : — Held : the ct., at the 
iiearmg of the cause, upon such facts, would not 
dismiss the bill, but would refer it to the master 
to inquire wliether the vendor could make a good 
title ; A the demurrer must, therefore, bo over- 
ruled. — Smith v. Capron (1849), 7 Haro, 185 ; 
18 L. J. Ch. 135 ; 13 Jur. 147 ; 08 E. R. 75. 

Annotations : — Reid Brumflt v. Morton (1857), 30 L. T. O. S. 
98 ; Southern v. Ilarriinan (1804), 10 L. T. 203 ; Hyde v. 
Wanlon (1877), 3 Ex. D. 72 , Heevo v. Borndgo (1888), 
20 q. B. D. 523 : lie White & Smith’s Contract, |189Gj 
1 Ch. 637 ; Molyneux r. Hawtroy (1903), 72 L. J. K. B. 
873. 

709. .] — A person who agrees to 

accept an assignment of an underlease is not to 
be held to have constructive notice of the terms 
of the original lease, unless he has had a fair 
opportunity of ascertaining its terms. 

Deft., having agreed to take an assignment of 
an underlease from pltf., found on examining the 
lease that it contained a covenant by pltf. not to 
underlet without the consent ot the lessor, the 
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lessor agreeing not to withhold his consent from 
any assignment to a respectable & responsible 
person : — Held : the fact that the lessor’s consent 
had not been obtained at the time of the agree- 
ment to take an assignment was not enough to 
enable defts. to resist a claim for specific per- 
formance. 

Where two distinct properties, held under 
separate titles, are comprised in one lease, & the 
reversion of one of them becomes vested in the 
lessee, this does not extinguish a right of re-entry 
in respect of the property of which the reversion 
remains in the lessor ; the rules as to severance 
of reversion by assignment to third parties not 
being applicable to cases where a portion of the 
reversion is vested by assignment in the lessee 
himself. — Hyde v. Wajiden (1877), 3 Ex. D. 72 ; 
47 L. J. Q. 13. 121 ; 37 L. T. 5U7 ; 2(1 W. R. 201, 

C. A. 

Annot^dioiifi • — Refd. WilUuott r. Harbor (1880), 15 Ch. 11. 
; lie Davis & Cavoy (1888), 58 D. J. Ch. lU . lleovo v. 
Horj'idgo (1888), 20 Q. 11. D. 525 , Harrow >\ laatioH, [1801 1 
1 Q. B. 417 , DouKhorty r. Oatos (1‘JOO), 45 Sol. .Jo. IIU ; 
jAloIyiioux r. Hawtrey. IIOO.IJ 2 K. B. 487 , Melzak r. 
Lilionfeld, [192(JJ Ch. 480. Mentd. Evans r. Davis (1878), 
10 Ch. D. 747 , Burford r lJuwlu (1885), Cob. & El. 
401 ; Hl.siiop r. 'J’ayJor iSc llniTl.s (1801), GO L. ,J. D B 
55G , 7iV VVddto & Sndth'K (Contract, 1180GJ 1 Ch. (i.{7 
EasU-rii Tcloffraph (’o. /. Dent, [1800] 1 Q, B. 855 
Barman r. Anislio, [100 1] I K. B. 008 , Lewin » . Baker, 
11005] 1 Ch. 16. 

710. Sale of leaseholds — Premises subject to 
building agreement — What amounts to perform- 
ance of agreement.] —In a suit by the owner of 
l(>as<'liold jireim.ses against a imrchaser, to enforce 
the sjiecilic performance of a contract to purchase, 
it afipeared that the original le.ssee had, in 1335, 
covenanted witli the lessors, m or before 1830, to 
build two liouscs on the property, worth TlOO, 
to the satislaebion ol the U'ssors’ surveyor. The 
lessee, instead of so doing, built, with the sanction 
ol the lessors' surveyor, live Jiouses WDith, m the 
hggregate, more than £400, but no tw'o being 
woith tliat sum. The les.sors tlienceioi’th receiveil 
the rents yearly accruing due on the firemises : — 
Held: tliough the covenant, had not been jicr- 
forined inodo ct Jonnd, yet that it Jiad been sub- 
.stantially performed ; and the ct. decreed specific 
performance. — IIume v. Bentley (1 852), 5 I)e B. 
^ Sm. 520 ; 21 L. J. Ch. 700 ; 10 Jur. 1100 ; 
01 E. R. 1225. 

AyuiotaUona DrvHdaiv i. Mact> (1851), 2 Kq. iicp. 

586 ; WaddoJI v. VVoltv (1874), L H. i) g. B. 51 j . llarneLt 
V. Baker (1875), I.. B. 20 Eq. 50 ; lie BanlauT, Broad r. 
Muntoii (1879), 12 Cli. D. 131 , Bent f. Baiimiid (1879), 
12 Ch. D. ] ; tic Niitioiml I'rovmcial Bank of England Ac 
Marsh, [1895] J Ch. 190 , Jh Scott & Alvarez’s Coiitiuet, 
Scott i\ Alvarez, [1895] 2 Ch. 603. Mentd. Nunn r. 
Hancock (1871), 21 J.. T. 509. 

711. Purchaser entering Into possession — 

Suit by lessors for rectification of lease — Suspension 
of completion until suit decided.] — A purchaser 
bought the lease of certain premises under tlie 
decree of the ct. entered into possession & paid 
the purchase-money into ct. Afteiwards tlie 
lessors instituted a suit against the original lessee 
for the purpose oi altering the lease in a material 
particular : — Held : the ct. would not compel the 
purchaser to complete the purchase until that 
suit was decided, although he had notice at tiie 
time of accepting the title that there were grounds 
for the lessors’ claim. — Bentley v. Craven 
(1853), 17 Beav. 204 ; 21 L. T. O. S. 215 ; 1 W. R. 
401 ; 51 E. R. 1011. 

712. Option to purchase — Exercise inde- 

pendent of contract of letting — Forfeiture of lease.] 

— The owner of a plot of ground agreed to grant 
a lease of it to A. B. as soon as t^he latter had 
erected a \dlla thereon. But it was stipulated, 
that if A. B. should not perform the agreement 
on his part, the agreement for a lease was to be 


void, that the owner might re-enter. A. B. 
was to insure in a particular way, &> ho was to 
have the option of purchasing the fee within two 
years. A. B. erected the ■villa, but insured in the 
wrong office and in the wrong name : — Held : the 
contract for a lease was independent of the option 
to purchase, &; notwithstanding the forfeiture of 
the first, the lattor still subsisted, «te a specific 
performance of the contract for sale was decreed. 
— Green v. Low (1856), 22 Beav. 625 ; 27 L. T. 
O. 8. 269 ; 20 .1. B. 564 ; 2 Jur. N. S. 848 ; 4 
W. R. 669 ; .52 E. R. 1249. 

Annotations Disid. lie AdamH & Kenf5ington VcHtry 

(1884), 27 Ch. D. 39i. Reid. Woodall r. Clifton (1905), 

93 L. T. 257. 

Necessity for performance of conditions precedent 
— Enforcement of agreements for lease.] — Sec 

Landlord & Tenant, Vol. XXX., pp. 399, 400, 
Nos. 626-634, Vol. XXXI., p. 119, No. 2532. 

Enforcement of options to purchase .] — See 

Landlord & Tenant, Vol. XXX., pp. 475, 476, 
Nos. 1376-1385. 

Enforcement of covenants for renewal of 

lease.] — See Landlord & Tenant, Vol. XXXI., 
pp. 73-78, 86, Nos. 2202-2229, 2303. 

Commencement of tenant’s liability under 

covenant to repair .] — See Landlord & ’Tenant, 
Vol. XXXI., pp. 321-323, Nos. 4621-4644. 

C. Comitulsory Purchase of Land. 

See Compulsory Purchase of Land, Vol. XI., 
pp. 107, 108, Nos. 148-451. 

D. Time of Performance, 

Sec Sect. 10, 'post. 

E. Rcprcscniailons as io Future Acts. 

713. General rule.] - Specilic performance re- 

fused, on the ground of representations having 
been made at the sale on the part of the vendor, 
of iinprovoments afleeting the value of the premises 
intended by him, whieh were not carried into effect. 
— Beaumont v. Dukes (1822), Jac. 422 ; 37 

E. R. 910. 

714. .] — A. agreed to purchase paii of an 

estate on the faith of I'epresentations made to him 
by tlie vendor’s agent, that the vendor would do 
certain acts on the remainder of the estate. Those 
acts, liowever, were not done ; in consequenec of 
Avliich the value of the land purchased was con- 
siderably diminished. A bill for specific porfonn- 
ance, filed by persons claiming under the vendor, 
w'as dismissed wdth costs. — M’yers v. Watson 
(1851), 1 Sim. N. S. 523 ; 61 B. R. 202. 

Annotation: — Refd. Cox v. Smith (1868), 19 L. T. 517. 

716. Exhibition of plan— -Small deviations from 
plan Immaterial.] — Small deviations from a plan 
agreed upon for building not material ; otherwise 
if obstinate or corrupt. — Craven v. Tickell (1789), 
1 Ves. 00 ; 30 E. R. 230, L. C 

Annotations: — Mentd. AruoB. r. Boclforn (1826), 3 Bing. 

353 ; L. C Sz D. Bv. r, S. E. By., [1893] A. C. 429. 

716. Plan showing rights of way not given 

by contract.] — Upon a sale by auction of a large 

S arcel of land, in sixty lots, the paiTiculars & con- 
itions of sale referred to a plan on which several 
roads were marked out so as to provide frontages 
for all the lots, but there was no intention that any 
lot was to have riglits of way beyond the road 
adjoining it & directly leading into the public 
highway. In a suit by a xiurchaser of two lots for 
specific performance, the questions arose as to 
what rights of way he was entitled to have con- 
veyed to him : — Held : the ct. could only act on 
the footing of the contract, & the purchaser could 
only claim a right of way over the road adjoining 
the lots, & directly thence into the public high- 
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Sec/, 10. — Non-performance of conditions and essen- 
tial terms : Si^-srct, 2. K. <£r F. ; mib-Hcct. B.j 

way. — Randalt. v. Hall (1851), 4 De G. & Sm. 
343 ; 04 R. R. 861. 

717. Plan Incorporated In contract.] — 

The N. Comrs. agreed to sell a property to deft. D. 
The contract did not refer to any plan, but the 
agents who signed it for the parties signed at the 
same time the following memorandum written upon 
a plan of the property “ Plan of property sold to 
& purchased by D. Oct. 23, 1874. N.B. The pro- 
perty included in the purchase is edged with red 
colour ” : — Held : the plan was sulliciently incor- 
porated, & the description in the contract was 
controlled by it. — Nene Valley Drainage Comrs. 
V. Dunkley (1876), 4 Ch. D. 1 ; 41 .T. P. 101, C. A. 

718. Promise to alter agreement — To conform 
with certain conditions of sale.] — Mickletiiwait v. 
Nightingale, No. 353, ante. 


F. Other Cases. 

719. Settlement to be made by wife’s father.] — 

Bacon v. Clerke (1676), Cas. temp. Pinch, 244 ; 
23 E. R. 134, L. C. 

720. .] — Feversham (Earl) v. Watson 

(1080), Cas. tcyyip. Pinch, 445 ; Proem. Ch. 35 ; 23 
E. R. 242, L. C. ; revsd. (1 6S1), see 1 Vein. 83, H. L 
Annctation : — Consd. Pophani v. Bomfleld (1GH2), 1 Vern. 79. 

721. Interdependence of contracts — Purchase of 
several lots at auction — Failure of vendor to show 
title to one lot.] — Lewin p. Guest, No. 666, ante. 

722. Mutual contracts contained In one 

Instrument — Not expressed to be Interdependent — 
Admissibility of evidence that agreement Intended 
to operate as exchange.] — By a written agreement 
between pltf. deft., pltf. agreed to sell, 6c deft, 
agreed to puichase, upon the teinis stated, a cer- 
tain property called the L. estate ; & by the same 
agreement deft, agreed to sell, & pltf. agreed to 
purchase, another estate called the H. estate ; & 
it was not expressed that the t wo contracts were 
to be dependent on each other. Deft, was 
eventually unabl(‘ to make a good title to the If. 
estates : — Held : pltf. was entitled to a specific 
perfomance of the contract as to tlie li. estate. 

Evidence aliunde was not admitted, to show 
that it was the real intention of the parties that 
the agreement should take effect on the basis of a 
mutual exchange. — C roome v. Lediakd (1834), 2 
My. & K. 251 ; 3 L. J. Ch. »8 ; 39 E. R. 940, 
L. C. ; subsequent proceedings (1835), 2 My. & K. 


AnnotaUoi} Mentd. Mainland v. Upjuhii (1889), 41 Ch. D. 

1 

723. Failure to present cheque given by pur- 
chaser.] — Where a void cheque was given by pur- 
chasers & received by vendors for the consideration 
money for an estate, & presentation of the cheque 
was delayed by the vendors until after an event, 
which never happened, at the request of the 
authorised agent of the purchasers, & the bankers 
became bkpt. : — Held : there was no laches in the 
non-presentation of the cheque, & no payment 
or equitable satisfaction of the cheque ; & further, 
the vendor was entitled, on a bill filed by him for 
specific performance C)f the agreement to a decree 
for that purj)Ose, & full payment of the considera- 
tion money. — Ward (Lord) v. Oxford Ry, Co. 
(1852), 2 De G. M. & G. 750 ; 22 L. J. Ch. 905 ; 
22 L. T. O. H. 13 ; 1 W. R. 9 ; 42 E. R. 1065, L. JJ. 


724. Sale of land occupied by third party — Pur- 
chaser to have possession on day of completion — 
Vendor unable to give personal occupation.] — Pltf. 

agreed to sell deft, an orchard, described as being 
in the “ occupation of P.,” & that the purchaser 
should have “ possession ” on the day appointed 
for comidotion : — Held : “ possession ” did not 
mean “ personal occupation,” & a decree for 
specific performance was made against deft., 
although pltf. was unable, by reason of P.’s 
tenancy, to put Iiim in actual occupation of the 
premises. — Lake v. Dean (1860), 28 Beav, 607 ; 
54 E. R. 499. 

725. Physical condition of subject-matter — 
Stipulation that vendor should make road — Part of 
agreement for sale of land.] — (1) Pltf. agreed to 
sell, & deft, to purchase a piece of land, upon which 
deft, agreed to build a residence within eighteen 
months of the execution of the conveyance : — 
Held : the nature of the contract did not in itself 
make time of the essence of the contract. 

(2) It was part of the agreement that the vendor 
sliould forthwith form & make a road to be used 
in common by the vendor & deft. Assuming the 
vendor not to have performed this part of the 
agreement, it was held not to be a ground for 
refusing specific performance of the contract. — 
Weias V. Maxwell (No. 1) (1863), 32 Beav. 408 ; 
33 L. J. Ch. 46, n. ; 8 L. T. 591 , 9 Jur. N. 8. 
565; ]] W. R. 676 ; .55 E. R, 160; affd., 33 
L. J. (3i. 44 ; 8 L. T. 713 ; 9 .Tur. N. 8. 1021 ; 11 
W. R. 812, L. JJ. 

AnnoUitions : — As to (1) Consd. Oreon v. 8pvln (1879). 13 

Ch. i). .'»8!). At> to (2) Consd. Groenliill r. IhIc of Wight 

(Newport Junction) Jty. (1871), 23 L. T. 885. 

726. Premises not completed.] — Hembrow 

V. Talbot (1892), 36 Sol. Jo. 712. 

727. License not to be affected before comple- 
tion,] — By an agreement in writing, defts., W. & 
others, agreed to sell, 6i pltfs., the T. co., agreed 
to purchast', a freehold house 6c sliop, with the 
off beer license attached thereto 6c other premises, 
at tlie price of £725 ; 6c it was furtluir agreed that 
if th<* license or magistrates certificate m respect 
of the .said house, &. shop should be indorsed or 
otherwise affected prior to the completion of the 
purcliase, the agreement should at the option of 
pltfs. be at. an end, 6c the de])OHit returned. 

Pltfs. postponed the com])letion of the purchase, 
& then, witJiout pieviously consulting the vendors 
or obtaining any indorsement of the license, or 
asking the vendors to attend or assist pltfs., 
applied t.o the magisti ates for temportiry autlu)rity 
till the next ti’ansfer day to carry on the licensed 
business in the name of tlioir nominee. The magi- 
strates declined to give this temporary authority. 

l^ltfs. claimed to have the contract set aside, «fe 
the deposit returned. 

Defts. counterclaimed for specific performance 
of the contract : — Held ; license never having been 
‘‘ affected ” within the meaning of the contract, 
& there being no obligation on defts. under the 
contract to procure such tempoiary authority from 
the magistrates, or to do more than join with the 
purchasers, or authorise them to use their name, 
in any application to the magistrates, pltf.’s claim 
failed, & defts. were entitled to specific perform- 
ance of the contract. — Tadcaster Towibr Brew- 
ery Co. V. Wilson, [1897] 1 Ch. 705 ; 60 L. J. 
Ch. 402 ; 76 I.. T. 459 ; 61 J. P. 360 ; 45 W. R. 
428 ; 13 T. L. R. 295 ; 41 Sol. Jo. 387. 


PART III. SECT. 10, SUB-SECT. 2.— F. 

*• Physical condition of suljject- 
that vendee shmild 
build house <jfr fence land,] — Allan r. 


Bown (1854), 4 Or. 439.— -CAN. 

f. Sale of land to railway company 
for station — Conditional on croasinys 
made for benefit of tiendor .] — Jackson 
r. JiiSHor (1857), 5 Or. 524, — CAN. 


g. Failure to tender full amount of 
purchase-money — Triflxno deficiency.] 
— Gillespie v. Wkus (1912), 21 
W. L. II. 231 ; 2 W. W. R. 272 ; 22 
Man. L. R. 355.— CAN. 
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Sub-sect. 3.- -Effect of Banioiuptcy or 
Insolvency. 

728. Whether bar to specific performance — 

Where plaintiff is purchaser.] — An act of bkpcy. & 
a docket struck, though no commission issued, a 
Buljflcient objection to a bill for specific yierform- 
anco of a previous contract for the sale of an estate 
to pltf. ; in a case even, where part of the money 
had been paid : the sul)-contracts for sale of part, 
entered into by pltf. ; & defts. had agreed to 

convey accordingly. — Franklin v. Bhownlow 
(Lord) (1808), 14 Ves. 550 ; 83 E. R. 032. 
Annotation : — Distd. Dystcr v. Randall, tll>28] Ch. 9.32. 

729. Certified bankrupt purchasing 

reversionary Interest.] — A bkpt., after obtaining 
his certificate, contracted with creditors’ assignee 
for the purchase of his reversionary interest in a 
legacy to which lie was entit led under the will of 
his father-in-law. Shoi-tly after t he agreement liad 
been signed, the reversion fell into posse.ssion. On 
the day named in the contract for the payment of 
the purchase-money the bkpt. tendered the amount 

the official assignee, who refused t'ither to receive 
it or to r('cogms(! the contract. TTpon a petition 
by the ijurchaser : — Udd : in the absimce of 
fraud or proof of insufficient, v.ilue, the contract 
was valid, & ought to be comideted. — lie VV’^ARd’b 
Legacy (1858), 2(5 Beav. 207 ; 28 L. J. Oh. 176 ; 
82 L. T. O. S. 189 ; 5 Jur. N. S. 104 ; 58 E. It. 870. 

730. Agreement to set off debt of 

vendor against purchase-money.] — By two con- 
tiMcts dated r(>spectively .lime 18 .July 2, 1908, 
ilobtor agreed to .sell for £880 lour houses winch 
were subject to a mtgc'. for £000. Diditor was in- 
debted to the jiuirliaser in the sum of £257 for 
work don(> by tin' purcha.ser to certain houses, 
including those agri'ed to be .sold. On July 11, 
1908, the ])urehaser heard for the first time that 
the debtor had cormnitL^d an act of bkpcy, on 
the pri'vions June 80. On 0<‘t. 12, 1908, a receiving 
order was made ag.'iinsf the* debtor in a county 
ot., & adjudication followed. ’Phe purchaser, 
having accepted (lie title A entereil into posse.ssion, 
apjilied to the county et . judge, against the trusL'O 
in bkpe}. for sjiecifie jierfonnanre of the tw’o con- 
traits A for a declaration that he was entitled to 
.set off the £257 due to liim from ih'btor against the 
haljiTice of the purrhase-moniy due fi'om him to 
the debtor aftiu- di'dueting the amount dm' on the 
nitge. The county ct. judge held that the pur- 
chaser w^as only entitled to specific performance 
on payment of the balance of the purchase-money 
in full to the trustee : — Held : there had been 
mutual dealings betwi'en the debtor A the pur- 
chaser within Ilkpcy. Act, 1888 (c. 52), s. 38, A 
the purchaser was therefore entitled to specific 
performance upon the tonns that the £257 due to 
him from debtor be s<‘t off against the balance of 
the purchase-money.— Tie, Taylor, Ex p. Norvell, 

1 1910] 1 K. li. 502 •; 79 L. J. K. B. 010 ; 102 L. T. 
84 ; 17 Mans. 145 ; ftnb nom. Be ’Paylor, Ex p 
Sutcliffe, 20 T. L. H. 270 ; 54 Sol. Jo. 271, C. A. 

Amwtdtion^ Refd. Ellis' Tmsteo r. Dlxon-Johnson, {1921) 
2 Oh. 4t)l ; lie City Life Assfo., Grandtield’s Case, (1926] 
Ch. 191. 

731. Where plaintiff Is vendor.] — An 

act of bkpcy. a sufficient objection to title ; with- 
out showing a debt, upon which a commission 
could issue. — Lowes v. Lusit (1808), 14 Ves. 547 ; 
33 E. R. 631. 

Annotaiions : — Apid. Smith r. Death (1820), .5 Madd. 371. 
Consd. Pyrko v. Waddlnghuin (18.^)2), 10 Hare, 1. Retd. 
Franklin v. Brownlow' (1808), 14 Ves. 550; Pott v. 
Turner (1830), 0 Bing. 702. 


732. .] — Pltf. & his two partners 

filed a liquidation petition under which the joint 
creditors resolved upon a liquidation, appointed a 
trustee, & granted the debtors their discharge. 
The separate creditors were summoned but did 
not attend the meeting. After the discharge, but 
before the close of the liquidation pltf. acquired 
a lease of a piece of ground on which he built a 
house A entered into an agreement to sell it to 
deft. 

Pltf. Hied his bill for specific performance of 
the agreement. A deft, demurred : — Held : the 
separate estate; of each partner, as well as the 
joint estate, vested in the trustee appointed by the 
joint creel it.ors A the discharge given by the joint 
crediteji's diel neit (operate to discharge pltf. or liis 
separate estate;, from his separate debts, A there- 
fore pltf. could not make a gooei title; to the pro- 
perty. — E bbs v. Boui.nois (1875), 10 Ch. App. 
470 ; .83 L. T. 342 ; 28 W. R. 820, L. .TJ. 

A nnotalions Moggy v. Iiuponal Discount. Co. (1878), 

3 Q. B D. 711. Mentd. lie Caughey, Ez p. Ford (1870), 1 
Ch. D. 521 ; He rettiCs Estate (1870), 1 Ch. D. 4 78 ; lie 
Chnt.te'rton, Ex p. Hemnuug (1879), 13 (’h. D. 103 ; 
lie VVaiinvright, Ex p. Weiinwrlght (l881), 19 Ch. 1). 140 ; 
lit Smith, (Llroou r. Smith (1883), 24 Ch. 1). 072 , Cholmelov 
Scliool, HighgaU* r. Sewell, [1894] 2 Q. B. 900 ; Imray v. 
Oakshottc, [1897J 2 D. B. 218; lie Dowell, Powell v. 
1‘owcl] (1904), 20 T. L. R. 371. 

733. Where plaintiff is assignee of lessee.] 

— ’riie ground of a demurrer must be a short point, 
upon W'hich it is clear, the bill would bo dismissed 
with costs at the bearing ; therefore upon a bill by 
assignees of a bkpt. for specific performance of an 
agreement previous to the bkpcy. to grant a lease, 
the ea.se consisting of a combination of circum- 
stances, the evidence might sustain the relief with 
some modilieation ; upon which a demurrer w’as 
overruled. — B rooke v. Hewitt (1796), 3 Ves. 
253 ; 80 E. R. 997, L. C. 

.’—Distd. VVeatherall v. Coering (1806), 12 Ves. 
504. Consd. Crosbie i’. Tooke (1833), 1 My. A IC, 431. 
Reid. Buckland r. I'apilleu (1866), 15 L. T. 378. 

734. .] — Under an agreement for a 

lease, ce^ntaining a covenant against alienations, A 
a proviso for re-entry for breach of the covenant : 
the lessee, after having been in possession for 
many years, conveyed all his property to trustees, 
for the benetit of his creditors, A subsequently a 
rommi.ssion of bkpt. issued against him, A he was 
found bkpt. On the trial of an ejectment at law, 
it was held that the deed was an act of bkpcy., A 
void, A that it did not operate as a v'alid assignment 
of tlie lease, A was therefore no forfeiture. 

On a bill by the assignees for the specific per- 
formance of the agreement : the; et. decreed tliat 
the assignees W’ere entitled to a lease, according 
(>o the agi'eement, on personally entering into those 
covenants, the which bkpt., if solvent, w^ould have 
bound to enter int-o. 

In decreeing a spe'cilic performance, a ct of 
equity exercise.s a discretion, A wdll not exert its 
authority for that pur-pose, if, by so doing, in- 
ustiee will bo done. — P(D vell v. Lloyd (1827), 2 
Y. A J. 372 ; 148 E. R. 962. 

Annotahojis : — Coiisd. CYosbie r. Tooko (1833), 1 My, & K. 
431. Refd. Buckland r. Papillon (1806), l.'J L. T. 73C. 

735. Where plaintiiT is lessee.] — The in- 

solvency of the intended lessee is a good ground 
of objection to a bill brought by him for the 
specific performance of a contract to renew a 
lease. — Price v. Assheton (1835), 1 Y. & C. Ex. 
441 ; 160 E. R. 180. 

Antwiatwnft : — Refd. Lewis v. Stephenaou (1898), 67 L. J. 
Q. B. 296. Mentd. Klckards r. Rickards (1844), 13 
L. J. Ch. 344. 


PART III. SECT. 10, SUB-SECT. 8. 

781. Wtiether bar to specific performajice — Where plaintiff Is vendor.\ — Facet v, RawbthoRNE (1925), 35 C. L. R, 566 ; 
30 Argus L. R. 302,— AUS. 
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Specific Performance. 


Sect, 10. — Non-performance of conditions and essen- 
tial terms : Sub-sects. 3, 4 <£: 5. Srd. 11 : Sub- 
sect. 1.] 

Against debtor’s trustee.] — See Bank- 
ruptcy, Vol. V., p. 993, Nos. 8111-8114. 


Sub-sect. 4. — Effect' of Subsequent 
Impossibility. 

See Sect. 14, post. 


Sub-sect. 5. — Waiver. 

736 . What constitutes waiver — General rule.] — 

A landowner entered into an agreement with a 
railway co. by which the latter agreed to make & 
maintain so many crossings across the estate of 
the former as the engineer or surveyor of the land- 
owner should, within one month after the co. 
obtained possession of the land, direct notify in 
writing to the co. or their engineer. No notitica- 
tion in writing of the crossings required was given 
to the CO. or their engineer until nearly three 
months after the co. obtained possession of the 
land, & tlic co. refused to make a certain crossing 
directed in the certideate or award : — Held : time 
was of tlie essence of the contract, & the landowner 
was not, under the circumstances, entitled to 
specitic performance of the agiecment, & the rights 
of the parties under tlie agreement having been 
lost, the ct. had no power to substitute for that 
agreement an agreement to give all necessary & 
proper crossings, & the general rights of the land- 
owner under the Railway Acts, to have propiT 
crossings, etc., were impliedly taken away by the 
private agreement he had made with the co 

A waiver must be an intentional act with know- 
ledge. Where, tlierefore, there is an agreement to 
refer to arbn., & it is agreed that the award shall 
be made within a specilied time, At the award is 
not made until after tlie (‘xpiration of such time, & 
one of the parties, in ignorance of that fact, takes 
it up & pays the charges for it, liis doing so will 
not amount to a waiver of the condition as to time 
specilied in the agreement. — Darnley (Earl) v. 
London, Chatham & Lover Ry, Co. (1807), 
L. R. 2 II. li. 43 ; .30 L J. Ch. 404 ; 10 L. T. 
217 ; 15 W. R. 817, H. L. ; affg. (1803), 1 Le G. J. 
& Sm. 204, L. JJ. ; A (1805), 3 Lc G. J. & Sm. 21, 
L. JJ. 

Annotations: — Mentd. Oossip v. Wrij?ht (ISfi.'l), 2 New Rep. 

152 : A.-G. V. Cambrlclgo ConsmiiorK Gas Co. (1868), 

L. R. 0 Ed, 282 ; Rreckon v. Russell (1868). 19 L. T. 81, 

4G8 ; Budding v. Murdoch (1875), 1 Ch. D. 12 ; Samuel v. 

Dumas, [1921] A. C. 431, 

737 . Admitting title In action.] — A. con- 

tracts with B. to purchase an estate, At, after 
accepting the title, agrees to sell to C., who refuses 
to complete his purchase on the ground of his hav- 
ing discovered a will made eighty years ago, not 
set forth in the abstract, but supposed to affect 
the title. Upon a bill for specific porfoimanco by 
the original vendor against A., who by his answer, 
which was put in, & the cause set down for hearing, 
before this discovery was made, admitted the title ; 
qu. if he may be allowed to set up the will as an 
objection to the title by a supplemental answer. 
By consent of both parties, a reference was directed 
to the master to inquire wliether a good title could 
be made, regard being had to the will only. — 


Const v . Barr (1816), 2 Mer. 67 ; 36 B. R. 862, 

L. C. 

738. .] — Phipps v . Child, No. 577, 

ante, , ^ 

739 . Acceptance of title with knowledge of 

defect.]— E bdel v. Nicholson (1836), Donnelly, 
111 ; 47 E. R. 260. 

740. .] — It is no defence to a suit 

for specific performance against trustees of a turn- 
pike road that the land they have contracted 
to sell is liable to pre-emption by the owner of 
the adjoining land under Turnpike Roads, 1822 
(c. 126), 8. 39 ; even where the offer required has 
not, through inadvertence, been made to such 
owner, &• it is in evidence that the owner insists 
on his right, the purchaser making no objection to 
the title, & being content to take such estate as 
the trustee could convey. — B arrett v . Ring 
( 18.54), 2 Sm. Ac G. 43 ; 65 E R 294. 

741 . Long possession by purchaser — Vexa- 

tious objections to completion.] — Purchaser after 
long possession & vexatious objections to complete 
the pui'chase, held to have waived his right to an 
investigation of the title, & decreed to perform the 
agreement specifically, to pay interest at £4 per 
cent, on the unpaid purchase-money, from the 
time of taking possession, Ac to pay the costs of 
the suit. 

Original vendee of an e.state not a necessary 
party to a bill against his assignee for specific 
performance of an agreement h') purchase. — H all 
r. Laver (18.38), 3 Y. & Ex. 191 ; 160 E. R. 
669. 

Annotation — Distd. C’orlcss v. Sparling (1873), 21 W. 11. 


742 . Delay in repudiation.] — Eyston v . 

SiMONDS, No. 673, ante. 

743 . .J — Lamarr v . Dixon, No. 9, 

ante. 

744. Acceptance of supplemental agree- 

ment.] — 'A. became the purchaser of a mansion 
house Ac xiark under conditions of sale, which stated 
that the whole property was freelmld except 
8 acres, which were copyhold, hut undistin^ished 
except as to not including any of the buildings. 
The abstract of the title having been delivered Ac 
discussions thereon having taken place, which 
raised difilculties in the way of completing the 
purchase, a supplemental agreement was entered 
into, detailing what requisitions as to title, c^., 
should be complied with. Among these requisi- 
tions w'as one in the following words : “ Declara- 
tion of identity of lands mentioned in deeds to 
those now sold ” : — Held : on a bill filed by the 
vendor for specific performance, the supplemental 
agreement was a substitution for the original con- 
tract, Ac A. was not entitled to demand that the 
vendor should distinguish the freehold from the 
copyhold parts of the premises so as to show that 
the latter did not include any of the buildings. — 
Dawson v . Brinckman (1850), 3 Mac. Ac G. 53 ; 
42 B. B. 181, L. C. 

745. Purchase of outstanding estate by 

defendant.] — Murrei.l v . Goodyear, No. 699, 
ante. 

746. Contract to take premises In existing 

condition — Lack of repair amoimting to breach of 
covenant.] — On Jan. 16, 1921, the purchasers 
having inspected leasehold premises Ac ascertained 
their bad state of repair agreed to buy them for 
£150, Ac to take an assignment of the lease subject 


part III. SECT. 10, SUB-SECT. 6. 

h. WtMt constitutes waiver — Sub- 
mission to judgment by default— On 
notes given for conveyance.]— FhPMia a 
V . Duncax (1870), 17 Gr. 76.— CAN. 


k. Refusal to accept title i/ 

tendered ,] — MoDouaAlxv. IlALli (1886), 
13 O. R, 160.— CAN. 

l. .} — Burnet v. Moore 

(1912), 23 O. W. R. 161 ; 4 0. W. N. 


173 ; 7 D. L. R. 367.— CAN. 

ta. Delay in investigation of 

title .] — Ck)RLKsa tj. Spablixo (1874), 8 
1. R. Eq. 335.— IR. 
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to the landlord’s consent being obtained &, to the 
remises being taken in their then present con- 
ition. The premises were not assignable without 
the landlord’s licence. 

On Feb. 1 tlie title, subject to the licence being 
obtained, was accepted & the draft assignment 
approved. 

Two days later the landlord served a formal 
notice of breaches of covenant & a schedule of 
dilapidations on the vendors, & intimated that her 
licence to assign would be withhold until the notice 
was complied with. The vendors at once forwarded 
the notice & schedule to the purchasers, informed 
them of the landlord’s intimation, & requested 
them to do the repairs. The purchasers refused to 
do any repairs & subsequently repudiated the 
purchase. 

The vendors then did the rcpaiis at a cost of 
£225, obtained the licence to assign, & claimed 
specific performance of the contract on the footing 
that the £225 & other outgoings since Feb. 1 must 
be borne by the purchasers : — Held : the vendors 
were entitled to the rohef they claimed on the 
following grounds : — (a) By contracting to take 
the premises in their then present condition the 
purchasers had assumed liability for agreed to 
indemnify the vendors against the cost of any 
subsequent repairs. (5) ^Although the £225 was in 
a sense part of the costs of making the title, it was 
an expense for which the purchasers had expressly 
assumed liability, & they were not entitled to pre- 
vent the vendors making a title by repudiating this 
liability, (c) From the date of the contract the 
vendors in the circumstances held the premises 
in their dilapidated condition as trustees for the 
purchasers with a corresponding right of iridemmty 
against the cost of any subsequent repairs or out- 
goings. — Lockhari's V. 11os]^:n (Bernard) A; Co., 
[1<J221 1 Cb. 433 ; 31 L. J. Ch. 321; 127 L. T. 
18 ; (JO Sol. Jo. 350. 

Failure to make objections to title within 

time,]— Sec Sale of Land, Vol. XL., p. 87, Nos. 
070-072. 

- — Failure to demand abstract .] — See Sale of 
Land, VoJ. XL., })p. 173, 174, Nos. 1425-1120. 

747. Scheme for formation of joint stock com- 
pany — Contract made before registration — Subse- 
quent incorporation of company by statute — 
Clause saving rights of all parties.] — Broun v. 
London Necropolis Co. (1854), 24 L. T. O. 8. 127. 

748. Condition to be solely for defendant’s 
benefit — ^Vendor agreeing not to trade — & giving 
licence to trade under his name.] — A., B., C., & i). 
traded at E. under the firm of A. & co. A., who 
lived abi’oad, gave a power of attorney to B., by 
which lie authorised him te sell, or concur in .selling, 
any of A.’s property by auction, or privately, upon 
such terms, subject to such conditions, ic in such 
manner as 14. should think lit. B., C., D. agreed 
to soil the business as a going concern to tl., B. 
signing as attorney for A. as well as on his own 
behalf. II. agreed to jiay the debts of the business, 
wliich were estimated at £15,000 ; if they did not 
exceed that amount the vendors were to be entitled 
to a share of profits calculated on £5,000 “ deferred 
capital ” ; if the debts exceeded £15,000, £5 for 
every £2 of the excess was to be deducted from the 
£5,000 deferred capital ; the vendors might require 
n. to take over their deferred capital, paying in 
cash two-fifths of its nominal amount ; if the 
concern was converted into a limited co., the 
vendors were to receive shares for their deferred 
capital ; & if the debts were less than £15,000, H. 


was to pay the difference in cash at the end of 
two years. It was agreed that H. might carry on 
the business under the style of A. & co., & that the 
vendors should not carry on any like business within 
fifty miles of E. H. brought an action for specific 
performance : — Held : assuming the licence to 
trade under the name of A. & co. & the agreement 
by the vendors not to trade to bo unauthorised by 
the pow'er of attorney, they were stipulations for 
the benefit of H. wliich he might waive, &, he 
having waived them, specific performance ought 
to be decreed. — H awksley v. Outram, [1892] 
.3 Ch. 359 ; 02 L. J. Ch. 215 ; 67 L. T. 804 ; 2 
R. 00, C. A. 

AvnoUdiona : — Distd. Lloyd r. Nowell, 118!).')] 2 Ch. 744. 
Apld. Morrell v. Htudd 6c Mllliujcton, 11913] 2 Ch. G48 ; 
North V. Loomes, 11919] 1 Ch. 378. Mentd. He Jolmston 
Forcig’ii l^atonts Co., He .lohn^ton Dio Press Co., He 
•Tohnstouia Engraving Co., J. P. Trust v. The Above Cob., 
11904] 2 Ch. 231. 

749. Contract subject to preparation of 

formal document.] — A vendor A purchasiu* signed 
a memorandum purporting to b(> an agreement 
for the sale A purchase of a house at a st-atod price, 
“ subject to the preparation by the vendor’s solr. 
& completion of a formal contract ” : — Held : the 
vcndoi*. could not waive that .stipulation as being 
intended for his benefit alone, so as to constitute 
the rest of the memorandum a final contract 
enforceable against the purchaser. — Lloyd v. 
Nowell, [1895] 2 Ch. 744 ; 04 L. J. Ch. 744 ; 73 
L. T. 154 ; 44 W, K. 43 ; 13 R. 712. 

Annotations * — Consd. North r. Pcrclval, [1898] 2 Ch. 128. 
Distd. Marten r. Whale, 11917 I 1 K, IL 54 1. Refd. liosBdalo 
r. Deiiiiv, [1921 | I Ch. 57 ; Chillmg^vorth ?•. Enche, [1923] 

1 Cli. 570, 

750. Condition securing payment of purchase 
money to vendor.] — A purchasers’ offer provided 
that the purchase-money .should be paid as to 
£250 on completion <fc as to the balance within two 
years bearing intei est; at 5 per cent. & to be secured 
to the vendor's satisfAction. 

The vendor accepted the offer subioct to the 
purchase-money bcang secured to his satisfaction. 

Two months before the date fixed for completion, 
& while the method of securing the balance of the 
purchase-money was still in negotiation, the i)ur- 
chasers withdi-ew their offer. 

The vendor sued for specific performance ov 
damages ; — Held : the jiro vision for securing the 
balance of the purchase-money to the vendor’s 
satisfaction did not jirevent the offer & acceptance 
from constituting a binding contract, & in any 
case, as the provision was solely for the vendor’s 
benefit, he could waive it at the Bar. — M orrell v. 
Studd A; Millington, [1913] 2 Ch. 048; 83 

L. J. Ch. 114 ; 109 L. T. 028 ; 58 Sol. Jo. 12. 

Annotation •— Rofd. IlarLlev r. llytnaiin, [1920] 3 K. B. 175. 

Waiver of production of lessor’s title.] — See, 
gcncrall}/. Landlord A ’I’enant, Vol. XXX., 
■p. 397, Nos. 003-008. 


Sect. 11 .— DEUY IN PERFORMANCE OF 
CONTRACT. 

SuB-sEcrr. 1. — In General. 

See, generally, CONTRACT, Vol. XII., pp. 300-317, 
Nos. 2532-2021. 

751, Whether defence to claim.] — Specific 
performance refused on account of the laches of 
pltf., the vendor. A small incumbrance, which 
may be the subject of compensation, no objection 
to a specific performance. 


PART III. SECT. 11, SUB-SECT. 1. 

761 i. Whether defence to claim .] — 
An Intending purchaser ot land who 


has been gnllty of leiohea, bad faith, & 
default for a considerable time in pay- 
ment of the cash stipulated for, dls- 


entltlea himself to the exercise of the 
judiolal discretion to grant speoIQo 
performance in his favour. — M abee v. 
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Sect. 11. — Delay in performance of contract: Svb- 
seets, 1 2.] 

There is nothing to show that he was proceeding 
with due diligence ; «fc meant to proceed with the 
contract ; nor that he was even holding the pur- 
chaser to it. It is clear, therefore, pltf, was called 
upon to be more quick than he had been ; & has 
not done all he ought (per CuR.). — Guest v. 
Hoiifray (1801), 5 Ves. 818 ; 31 E. R. 876. 

752. .] — (1) Bill for siiecific performance 

of an agreement dismissed upon the lapse of time, 
without proceeding in the performance. 

(2) Specific performance is always the subject 
of discretion (Lord Erskine, C.). — Alley v. 
DESCiiAiirs (1800), 13 Ves. 225 ; 33 E. R. 278, 
L. C. 

AnnoUtHons : — As to (1) Apld. Southcomb r. Exeter (Bp.) 
(IH47), 16 L. J. Cb. 378 : Firth r. Greenwood (IH.'iS), 2.'> 
L. T. O. S. 51. 

753. .] — South Eastern Ry. Co. v. Knott, 

No. 1079, post. 

754. .J — Ruhjway V. Whakton, No. 279, 

ante. 

755 . Trifling conduct of plaintiff.] — 

Where one party to an agreement t rifles, or shows 
a backwardness in performing his part of it, 
equity will not decree a specific performance in 
his favour ; (‘specially, if the circumstances & 
situation of the (dher party are materially altered 
in the mean time. — Hayes v. (’abyll (1702), 1 
Bro. Pari. Cas. 120 ; 1 E. R. 402, II. L. 

Annotation Refd. .Southcomb r. Kveter (Bp.) (1817), 16 
L. j. Ch. 378. 

756. .] — Specific performance refused 

on the laches & trifling conduct of pltf. — Spurrier 
V. Hancock (1799), 4 Vhs. 007 ; 31 E. R. 344. 

Annotations Re!d. M’Doiiald r Hatiaou (1800), 12 Ves. 
277 ; .Southcomb v. Exeter (Bp.) (1847), 1() L. J. Ch. 378. 

757. Gross laches of plaintiff.] — With 

respect to tlie performance of a contract the time 
is material. TJieiefoie a bill for specific perform- 
ance was upon the gross laches of pltf. dismissed 
with costs. — Harrington v. Wheeler (1799), 4 
Ves. 080 ; 31 E. R. 351, L. C. 

Annotations . — Consd. Alley v. D(^s<hamp< (18(Mi), 13 Vo.s 
225. Apld. Firth r Greenwood (185.7), 25 L. T. O. .S. 51 
Retd. Seton V. Slade, Hunter v. Selou (1802), 7 Ves. 265 
Carpenter v, Blandford (1828), 7 L. J. O. S. K. B 58 
Southcomb v. Exel^r (Hp.) (1817), 16 L. J. Ch. 378 
Venn v. Cattell (1872), 27 L. T. 469. 

758. .] — Wlicre there has been great 

delay & there is little hope of perfecting the title 
within a reasonable time, the ct. will dismiss a 
purchaser with costs. 

In 1842 deft, contracted to iiurchase an estate. 
A suit for specific performance having in the same 
year been instituted by the vendors, it appeared 
that the vendors claimed under testator who died 
in 1809, subject to his debts, that a creditor’s 
suit had been instituted in 1813, &> a deci’ee for an 


account &> sale made in 1817, since which time 
nothing effectual had been done in the suit, & no 
report of debts had been actually confirmed. 
After so great delay, no further time was given to 
the vendors to complete their title, & the bill for 
specific performance was dismissed with costs. — 
Fraser v. Wood (1845), 8 Beav. 339 ; 14 L. J. Ch. 
220 ; 4 L. T. O. S. 490 ; 50 E. R. 133. 

759. Slight delay — Induced by fraud.] — 

Specilic performance ; the lapse of time being 
trifling, (Sc the result of fraud. The relief by 
delivering up a contract requires a stronger case 
than to resist a specific performance. — Havage v. 
Brocksopp, Brocksopp V. Lucas (1811), 18 Ves. 
3.35 ; 34 B. R. 344, L. C. 

760. Where no time fixed— Performance in 

reasonable time.| — .Southwell v . Nicholas (Sc 
Abdy (1732), 1 Madd. 9, n, ; 56 E. R. 4. 

AnnaUition Consd. Faicke t>. Graj^ (1859), 4 Drew. 651. 

761. Agreement for compulsory 

purchase.] — A railway co. contracted to purchase 
lands, agreeing to jray interest on the purchase- 
money, Irom the day they should commence their 
works on the lands till the purchase-money should 
be paid. The co. did not etiGM* into posse.ssion, or 
commence works, for t-wo yciai’s. Suit for imme- 
diate specific perlortnanc(3 dismissed. -^Bodinoton 
V. Great W'e.stern Ry. Cki. (1849), 13 Jur. 144. 

762. Delay in showing title.] — By a 

contract it was agreed “ that the parties should 
acknowledge the validity of each otliers’ patent 
rights, Ac that the vendors will sati.sfy the pui-- 
chasers as to their title to the patents in the 
schedule thereto”: — Held: (1) each party w'as 
precluded from questioning the validity of the 
other’s patents, dc a d(;lay of three years in showing 
sucli title was not a ground for refusing spc'cilic 
performance, there having bc'cn no intentional 
delay ; (2) wdiere the dispute was as to tli(3 

validity of the contract', A not as to the title only, 
the practice is not to insert an inquiry as to wdien 
a good title was first shown. — Po ri’ER v. Grossley 
(185(5), 28 L. T. O. 8. 137 ; 5 W. R. 35. 

763. .) — A delay of eleven y(‘ars 

occurred in the conqiletion ot a contract for the 
sale of an estate but whi(;h was occasioned by tlio 
state of the title : — Held : the purchaser was not, 
after this delay eoiniiellablc to complete ; but if 
be did he must pay interest on the purchase-money 
according to the contract, liis money not having 
in the meanwhile been lying idle. — Williams v. 
Glenton (1865), 34 Boav. 528 ; 13 L. T. 10 ; 11 
Jur. N. S. 801 ; 13 W. R. 1030 ; 55 E. R. 739 ; 
on appeal (I860), 1 Ch. App. 200, L. .T.T. 

Annotations : — Reid. AV Hiley tu ShroatlleJfl (1886), 31 C'h. D. 

386 ; lie Hcthuif & Merton’s Gontract, [1893j .i Gh, 269 ; 
Jte London Gorpn. & Tubb’s Contract, [1891] 2 Ch. 521 , 
North V, JTrcival. [18981 2 Gh. 128 . Jte Woods & Lewis’ 
Contract, [1898J 2 Gh. 211 : Day r. Sinsrlcton, [1899 J 2 
Gh, 329 ; Bennett r. Stone, [1903J 1 Ch. 599. 


Pknmkalski (1904), 24 G. L. T, 407 ; 
15 Man. L. B. 236.~-CAN. 

751 ii. .] — Hall r. 'I'ituniutll 

(1909), 10 W. L. II. 536 ; 2 Saak. L. H. 
89.— CAN. 

761 iii. — Stkwart v. Boum 

(1911), 19 W. L. U. 160 ; 4 Sask. L. U. 
260.— CAN. 

761 iv. .] — Stewart r. MAftsn 

(Alta.) (1911), 17 W, L. H. 522.— CAN. 

761 V. .] — MoGitEEvyr. Hopder 

(1912), 23 O. W. K, 699 ; 5 O. W. N. 
630 : 8 D. L. 11. 755.— CAN. 

761 vi. .] — Bennett v. Nkw- 

COMBK (B.G.) (1913), 24 W. L. IL 59 ,* 
11 D. L. R. 87.— CAN. 

751 vii. ,] — Hell: wilful delay 

over a considerable period throuffh the 
preliminary stages of an agreement to 
sell Is good ground for a ct. refusing to 


grant a decree for specific porformanco 
of the agreement.— SwAUATii Ram, 
Ram S\uan r. Ua.m Ballabii (J925), 
I. L. It, 47 All. 781.— IND. 

751 viii. .] — Grokton v. Ormsby 

(1806), 2 Seh. & Lef. 581,— IR. 

766 i. Triflino conduct of 

plaintiff.\~ Fuller r. M.vynaup (1912), 
22 O. W. R. 809 ; 3 G. VV. N. 1602 ; 5 
D. L. 11, 520.— CAN. 

767 1, Gross laclu;8 of plaintiff ] 

— Where there has been great & 
unexplained delay on the part ot tho 
purchaser, or his assiguoc, in carrying 
out a contract for the sale of land by 
payment of tho pm’chose -money In 
instalments, & tho vendor has given a 
notice of tho teriulnatlon of tho con- 
tract, epeclflo performance of tho 
contract will not necsessarlly bo decreed 
at tho instance of tho purcheiser or his 


assignee. — V euma r. Donohue (1913), 
26 W. L. li. 257 : 5 IV, W. R. 555 ; 14 
D. L. U. 749 ; 18 B. C. R. 468.— CAN, 

760 i. U'ticre no time fixed — 

l\’rformance in reasotuible time .] — 
Where tlie pmehaser at tho time of the 
contract know that the vendor had not 
then title to the lauds, but had con- 
tracted to buy them, Sc was entitled 
to call for a conveyance on payment 
of the purchase price, tho vendor was 
held to he entitled to a reasonable time 
to make a good title. — Wijjuams v. 
Wilson & Morrow (1895), 3 B. C. R. 
013.— CAN. 

n. ,] — Tho purchaser 

under contract fur the sale of land Is 
not entitled to a decree for specific 
performance by the vendor unless he 
has been prompt In the pei’formauoo 
of the obligations devolving upon biul 
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764. Unreasonable delay.] — Where 
a contract for the sale of shares did not lix the time 
for the delivery of them : — Held : the time for 
delivery could not depend upon circumstances 
which were unknown to the buyer, & delay in 
tendering the shares arising from the seller having 
sent his cei*tificate to England for sub-division, 
as tliis circumstance was unknown to the buyer, 
was unreasonable «fe justified the buyer in refusing 
to accept the shares. Such delay was mom, 
assuming the law of mora to be applicable. — IJe 
Waal v. Adler (1886), 12 App. Cas. 141 ; 66 
L. J. C. P. 2.5 ; 3 T. L. R. 188, P. C. 

765. Delay caused by defendant.] — 

Specific performance of an agreement for the sale 
of an anniiity, to commence from the date of the 
agreement, & to continue for three lives, to be 
named by the grantee, decreed where tlie lives 
had not been named, the delay having been 
occasioned by the grantor. — P ritchard v. Ovey 
(1820), 1 Jac. & W. 396 ; 37 E. K. 426. 

^ nnotution Reid. IfagheH v. Morris (18.02), 21 L. J, Ch. 

761. 

766. Defendant accessory to delay.] — 

King v. Turner, No. 680, ante. 

767. - — - Application to mercantile contracts.] 

- — It was argued . . . that c'(iuity enforced 
c(uitracts though tlie time fixed therein for com- 
pletion had passed. This was in cases of contracts 
such as purchases sales of land, where unless a 
contrary intention could be collected from the 
cont.ract the ct. presumed that tune was not an 
<'ss(‘ntial condition. To apply tliis to mercantile 
contracts would be dangerous «fc unieasonable 
(C’OTTEN, L.J.). — Reuter v. Sala (1879), 4 0. P. 1) 
2.39 ; 48 L. J. Q. 13. 492 ; 40 L. T. 176 ; 27 W. R. 
631 ; 4 Asp. JM. L, V. 121, A. 

J iiHotiihoiis Reid. J.oinas I'. HariT, l<iaji(?opule i. 

LoniOH (1601 ), 17 T. L K 167, .larkHOii r lOilax Motor A’ 

Cvflo Co., lUlUiJ 2 K. B. 667 , Ilartlev r. HyiiiaiiH, 119201 

6 K, B. 17r) , BaJlaiithie r. Cramp & Bosnian (1923), 129 

Ji T. 502. 

768. No Injustice to parties.] — Where it 

1 Equity] could do so without injustice to the con- 
ti’ai ting ])aities, it decreed siiccilic performance 
notwithstanding failure to observe tlie time lixed 
by the contract for completion. ... If since the 
.1 udicaturo Acts . . . it is established that equity 
would not under the then existing circumstances 
ha\ e prior to the Act greatest specilic performance, 

. . . the section can in my opimon have no 
application (IjOrd Parker of Waddington).— 
Stickney V. Kp^kble, [1915] A. C, 386 ; 84 

L. J. Ch. 259 ; 112 L. T. 661, 11. L. 

AmioUituni'i : — Consd. Bc-rnard r. Williams (192S), 139 

L. T. 22. Reid, .lamshcd Khodaiam Irani r. BnrjorJI 

Dhimjibhai (1915), 32 T. I,, l!. 1.56 , Itc Basiey be Shoo- 

Kiuith’s Contract (1918), 87 .1. Ch. 626. 

769. Effect of Judicature Acts.] — 

Stiukney V. Keedle, No. 768, ante. 

Delay in exercising option for renewal of 

lease.] — See Landlord Tenant, Vol. XXXI., 
PJ). 69, 72-78, Nos. 2167, 2195-2230. 

— Agreements for leases.] — See Landj.ord 
& Tenant, Vol. XXX., i)p. 409-411, No.s. 718- 
731. 


Option to purchase under will .] — See Wills. 
Delay In bringing action .] — See Sect. 16, post 


Sub-sect. 2. — When Thvie the Essence op the 

Contract. 

770. Whether specific performance refused — 
Failure to make title by agreed date.] — Kien v. 
Stukeley (1722), 1 Bro. Pari. Cas. 191 ; 1 E. R. 
506 ; sub nom. Keen v. Stuckley, 2 Eq. Cas. Abr. 
19 ; Gilb. Ch. 155, H. L. 

Aruwtatum : — Reid. Falcke v. Gray (1859), 4 Drew. 651. 

771 . Failure to produce deeds or tender 

conveyance.] — 'Though the vendor of an estate 
does not produce lus deeds, or tender a conveyance 
within tlie time limited by the articles, the ct. 
does not regard this ncgh'ct, but will decree a 
sale notwithstanding. — Gibson v. Patterson 
(17.37), 1 Atk. 12 ; West temp. Hard. 235 ; 20 
E. R. 8, 1.. C. 

Expld. liloyd v. Collett (1793), 4 Vos. 689, n. 

Dbtd. Fordyco v. P'onl (1794), 4 Bro. C. C. 491, Ilarring- 

ton t\ Wheoler (1799), 4 Voh. 686 ; AUey v. Deschamps 

(1806), 13 Ves. 225. 

772. Failure to deliver abstract of title.] — 

When a contract for sale is entered int-o by which 
it is stipulated that tlie abstract is to be delivered 
on a particular day, & it is not delivered within 
a reasonable time after that day, the purchaser 
is at liberty to repudiate the contract. 

The conditions of sale under which a x>urchase 
was made provided that the absti’acts should be 
ilelivered within twenty-one days from the day 
of sale. When seventy-eight days had expired 
without any abstract having been delivered, the 
XJurchaser gave notice to the vendor that he 
declined to complete. After one hundred & 
eighteen days had elapsed, abstracts of the title 
to some of the lots were delivered to the purchaser, 

the abstract of the remaining lot was delivered 
a fortnight later, but were returned by the pur- 
chaser on the same days on which they were 
delivered. On a bill to enforce specilic i)erform- 
ance of the contract ‘.--Held : as the vendor had 
failed to delivei- the abstracts within a reasonable 
time after the day named, he could not enforce 
the contract against the lourchascr, & the bill 
must be dismissed with costs. — Venn v. Cattbll 
(1872), 27 L. T. 469. 

773. Unreadiness of purchaser to com- 

plete.] — In an agreement by a tenant at will of a 
public-house for the sale of the possession, trade, 
A goodwUl of the house at a lixed sum, <fc of the 
sl/ock & furniture at a valuation, one of the term.s 
being that jiosscs&ion should be taken, A the 
money jiaid on a given day, time is of tlie essence 
of the contract ; a purchas<u', w ho was not in a 
condition t/o fullil his jiarl of the contract on that 
day, cannot compel a specilic performance, though 
he was ready on the following day to have pro- 
ceeded to complete the purchase. — Coslake r. 
Till (1826), 1 Russ. 376 ; 38 E. R. 146. 

Annotations .— Cornd. Walker r. JofEi’oys (1812), 1 Hare, 

311. Apld. Maebrjdo r. VVeokos (1856), 22 Bcav. 533. 

Reid. Gray r. Bralth (1889), 43 Ch. D. 208. 


A always ready to carry out the con- 
tract on his part ^\lthln a roasonahle 
time, even thouKh time was not of its 
essence, nor when he has declared his 
1 liability to perform his shai’o of the 
contract. — VV ^laoe & Kearney v. 
Uksslkin (N.S.) (1898), 29 8. C. K. 
171.— CAN. 

o. . ] — Frederiksen r. 

Stanton & Hicharoh (1913), 24 

AV. L. H. 891 ; 4 W. W. R. 1224 ; 12 
t>. L. R. 605; G Sask. L. R. 105.— 

CAN. 

p. Delay in cucrcisiny opt ion,] 


— Cunnixgham c. Stookiiaw (1910), 13 
W. L. R. 312; 16 B. C. R. 141.- 

CAN. 

q. UnavoUt/ihJe thlay .] — Guw 

V. Ueesou (1869), 16 Gr. 611.— CAN. 

r. Dishonest delay ,] — Where the 

piuchasor in a contract for the sale 
of land, under which the rmrohaso 
irlce Is payablo by Instalments, wll- 
ully neprlects to pay the instalments 

us they become due. & holds off with 
the intention of paying If the market 
for laud appears promising, & of 
abandoning the contract if the market 


price of laud shoidd fall, the ct. w’ill 
not decree Hiiecllle performance, though 
it may relieve against the forfeiture 
of that part of the purchase price 
already paid. — A 'erma r. Donohue 
(1913), 18 B. C. R. 468.— CAN. 

PART III. SECT. 11, SUB-SECT. 2. 

770 i. Whether specific performance, 
refused — Failure to nuike title by agreed 
dale.]— Davis i'. Douoall (1889), 15 
V. L. R. 424.— AUS. 

770 il. — .]— Dyas V. Rooney 

(1890), 27 L. R. Ir. 4.— IR. 
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Specific Peefoemance. 


Sect. 11. — Delay in performance of contract: Sub- 
sect, 2.1 

774 . Delay In payment of purchase-money 

— Under right of pre-emption In will.] — A person 
having under a will a right of pre-emption of an 
estate for a given sum, provided ho signified to 
the trustees within one montli of testator’s death 
his option to purchase, & paid the purchase-money 
within a further period of two months, duly 
signified his option to the trustees, & applied to 
their solicitor for an abstract of title. The solr. 
acknowledged this application, & promised to 
take an early opportunity of seeing his clients 
thereon. But no abstract was furnished ; &, 
hearing nothing fuid-her, the donee of the right 
of pre-emption allowed the two months to expire 
without paying his purchase-money, or taking 
any further step in the matter : — Held : under the 
circumstances & according to the true con- 
struction ot the will, the trustees were not under 
any obligation to furnish an abstract ; & tlie 

purchase-money not having been paid within the 
two months, the right of pre-emption was lost, 
the mle being that such a right must bo strictly 
complied with. — Brooke Garrod (1857), 2 

De G. & .T. «2 ; 27 L. J. Ch. 220 ; 30 L. T. O. vS. 
194 ; 6 W. K. 121 ; 41 E. R. Oil, L. C. 

AnnoUUion : — Distd. Ward v. Wolverhampton Waterworks 

Co. (1871), L. R. 13 Eq. 213. 

775 . Under option to purchase in 

lease.] — Aiiicles of agreement for a lease contained 
a proviso that if, at any time within a certain 
period, the lessees should desii-e to purchase the 
tee simple, & should give three months’ notice of 
such their desire, & should, “ at the cxpii’ation of 
such notice, pay unto him, the lessor, the sum of 
£210 in respect of each idot, etc., then the lessor 
shall & will convey the freehold ” to the lessee. 
Notice to purchase W'as given in due course ; but 
the three months after the notice having beem 
allowed to elapse without the money being paid 
the lessor refused to carry out the agreement 
for sale. X^pon bill by lessee for specific per- 
formance : — Held: “at the exiiiration ’’ meant 
the precise day on which the notice expiied ; 
until the condition of paying the money w'as 
perfoiined, the relation of vendor & purchaser did 
not arLse ; time was of the essence of tlic con- 
tract ; «& the money not being paid at the fixed 
time the lessee had lost his right to jiurchase ; 
and the ct. refused specific performance, & dis- 
missed the bill with costs. — ItANELAOH (Lord) v. 
Mei.ton (1864), 2 Drew. & Srn. 278 ; 5 New Rep. 
101 ; 34 L. J. Oh. 227 ; 11 L. T. 409 ; 28 J. P. 
820; 10 JTm’. N. S. 1141 ; 13 W. R. 150; 02 
E. R. 027. 

Annotation *— Mentd. lie Adams & Kcnsinglou Vestry 

(1884), 27 Ch. D. 394. 

776 . Effect of extending time.] — 

Wliere time is of the essence of the contract, the 
mere extension of time is only a waiver to the 
extent of substituting the extended time for the 
original time, & not an utter destruction of tlie 
essential character of the time. 

By an agreement dated Jan. 1, 1873, the Cloth- 
workers’ co. agreed to grant a lease of a piece of 
land to M. «fc W. for eighty years from Dec. 25, 
1872, M. & W. covenanting to erect a house of a 


specified value thereon within one year from 
Dec. 25, 1872 ; & in case of default in completing 
the buildings for two months from the expiration 
of the year the Clothworkers’ co. were entitled to 
put an end to the agreement & take possession of 
the premises. By an agreement dated July 15, 
1873, M. & W. agreed to sell their interest under 
the agreement of Jan. 1 , 1873, to pltfs. for £2,0()0 ; 
of which sum £1,000 was paid on the execution 
of the agreement, «fc the remaining £1,000 was to 
be paid on July 31, 1873, or at such deferred date 
as the parties might agree upon, it was provided 
that pltfs. should accept tlio title of M. & W., & 
that they sboukl not require a formal assignment 
of the agreement, & that the purchasers should 
take upon themselves every liability under wliich 
M. & W. W'ere ; & the agreeiTient provided that 
if pltfs. should fail to pay the £1,000 on July 31, 
or at such deferred date as the parties might 
agree upon, all money paid x>reviously to such 
default should be absolutely forfeited, & the 
agreement should become null and void. Tin' 
£1,000 was not paid on July 31, nor was any 
deferred time for payment agreed on. On Aug. 16, 
1873, at which time pltfs. w^ere in possession of 
the ground, but had not commenced building, 
M. & W. gave pltfs. notic«' iJiat unless the works 
were commenced on the following Monday, the 
£1,000 must be paid within one week from the 
following Tuesday wliich would be Aug. 26. The 
works were not commenced, nor was the £1,000 
paid ; & on Oct. 2, M. A W. gave pltfs. notice 
that in consequence of default having bei'ii made 
in the payment of the £1,000, the agreement had 
become void ; & that they would proceed to deal 
with the propeiXy as if the agreement had not 
b('en entered into. On the same day plt fs. gave 
M. A W. a counter notice retiuirmg them to 
perform the agreement, but vvitliout offering to 
pay the £1,000. On Oct. 17, the Clothworkers’ 
co. sent M. & \V. a notice, requiilng them to 
proceed with the buildings, on Oct. 20, M. &, W. 
assigned the benetit of the agreement to B., who, 
on I>ec. 26, took possession of the ground, & 
commenced building. 

On Jan. 8, 1874, jiltfs. filed a bill offering to 
jjay the £1,000, interest, & praying for specilic 
Iierformance of the agreement of July 15, 1873, 
that B. might be restrained from continuing 
in po.ssession of the ground, & M. & W. from 
assigning their interest under the agreement w'ith 
the Clothworkers’ co., except to pltfs. '.—Held : 

(1) time W'as of the essence of the contract, & 
the noticf' of Aug. 10, w'as only a qualified 
conditional w'aiver, the terms t)f which w^ere not 
complied with, & the waiver did not take effect ; 

(2) pltfs. had not used that diligence which was 
incumbent upon them to use, to obtain the aid 
of a ct. of equity. — Barclay v. Messenger 
(1874), 43 L. J. Ch. 449 ; 30 L. T. 351 ; 22 W. R. 
522. 

Annotation ; — Befd. IJornard v. Wllllaras (1928), 139 L. T. 22. 

777. — — Sale of land.] — On a sale of 

real estate the purchaser paid £500, which was 
stated in tlie contract to be paid “ as a deposit, & 
in part payment of the purchase-money.’’ The 
contract provided that the purchase should be 
completed on a day named, that if the purchaser 


776 i. — Delay in payment of 
jiurchase-rnoney — Under option to pur- 
chase in lease .] — Mom v. Palmatiek 
(1900), 13 Man. L. R. 34.~CAN. 

7761. Effect of ertendino 

time .] — Where time Is of the essence, 
but there has boon no waiver by an 
extension of tine to a fixed date, the 
ptu-chascr will be entitled to specific 


performaneo if he is read}' & wlJiln^r 
to complete on the extended date, & a 
notice of rescission based upon the 
earlier default given before the ex- 
tended date has passed Is inoperative. 
— WimoN V. McGee, [1925] N. Z. L. R. 
241.— N.Z. 

t. Extension of 

time with penalty.]- -EmuKK Loan & 


Savings Co. v. McRae (1903), 23 
C. L. T. 229 ; 5 O. L. R. 710 ; 2 O. W. R. 
325, 405.— CAN. 

a. .1 — MooniE 

V. Young (1908), 8 W. L. 11. 310 ; 1 
Alta. L. R 337.— CAN. 

777 i. Sale of land.}— 

Where a purchaser of land, who has 
agreed that time shall bo of the essonoo 
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should fail to comply with the agreement the 
vendor should be at liberty to resell & to recover 
any deficiency in price as liquidated damages. 
The purchaser was not ready with his pui'chase- 
money, &, after repeated delays, the vendor 
resold the propoidy for tlie same price. The 
original purchaser having brought an action for 
specific performance : — Held : the purchaser had 
lost by his delay his right to enforce specific 
performance. — H owk v. Smith (1884), 27 Ch. I). 
89 ; r>3 L. ,T. Ch. 10.55 ; 50 L. T. 573 ; 48 J. P. 
773 ; 32 W. K. 802, C. A. 

AfiTwfafiorts :—-Con8d. Levy v. Stogcioii, [1K98] 1 Ch, 478; 
Htlfknoy V. Keeble, [1915] A. C. 38(i. Retd. Cornwall v. 
ilonson, [1900J 2 Ch. 298 . Hall v. lJurnell, [1911J 2 Ch. 
.551 ; MayHoti v. Clouet, [1924] A. C. 980 ; Akt. Itcldor 
r. Arcofl, [1927] I K. 11. 352. Mentd. Soper v. Arnold 
(1887). 37 Ch, H. 96 , lliHhop v. Taylor &: Harris (1891), 60 
L, J. Q. B. .556 ; Barton v. Capowell Continental Patents 
(!o, (1893), 37 Sol. .lo. 442 ; Jaekson v. Do Kadlcb (1901), 
48 Sol. Jo. 687 ; Sprogno v. Bf>oth, [19091 A, C. 576 ; 
Harrison v. Holland & Haiinen <fe Cuhltts, 11921] 3 K. H. 
297 : Momiiftkcndain Leanse (1923), 39 T. L. H. 415; 
(.'hilllnifworth i\ Esebo, [1924] 1 Ch. 97 ; Cohen v. .Sellar, 
11926] 1 K. B. 536; Farr, Smith i\ Messers. [1928] 1 
K. B. 397. 

778. .] — By an agreement in 

writing dated Dec. 9, 1009, land m t)ie province 
of Saskatchewan was sold for 1 0,000 dollars, ot 
which 1,000 dollai-s were paid on signing the 
agreement, A' the balance was payable by six 
annual instalments on Dec. 1, of each year. T’he 
agi'eement provided that, if the piircliaser should 
make default in any of the payments, the vendor 
slioidil be at liberty to eaneel the agreement A 
to retain, as liquidated damages, the payments 
already made, & that time was to be considered 
as of tlni essence of the agreement. Default 
having been made iu the payment of the fir.st 
iiLstalmeut, the vendor eancelied the agreement, 
assignees of the purehaser sued lor specific per- 
foTiuance : — Held : the parties having made time 
of the essence of the agreement, specific perform- 
ance could not be decreed, but that the lorfeiture 
of till' money paid was a penalty from which 
ndief should be granti'd on proper terms. 
Steedman V . Dkinkle, 1 1910 1 A. C . 275 ; 85 
L. ,1. F, (\ 79 ; lit L. T. 218 32 T. L. K. 231, 

P. C. 

• - Alpd. Bnuklcs r. 8, mil, [1916] 2 A. C. 599. 

779. ^--Tlie purchaser under 

an agreeiiKint for the sale of land in Ontario, 
whieli made time of the? essence, was in default 
at the date fixed for completion, & the vendor 
thereupon cancelled the agreement. At that 
date there was a small mtge. upon the land. 
The mtgeo. had consented A was willing to accept 
repayment upon the completion taking place ; 
the ]nirchaser had been informi'd that the mtge. 


would be paid oil upon the completion & 
raised no objection : — Held : the vendor was able 
& willing to convey at the date fixed for com- 
pletion, & the purchaser being in default was not 
entitled to specific performance. — ^B ricki^ v. 
Snell, [1916] 2 A. C. 599 ; 86 L. J. P. L. 22 ; 
115 1j. T. 568, P. 0. .... , 

Annotation • — Rsld. Ite Hailes & Hutchinson s Contraot, 

[1920] 1 Ch. 233. 

780. Difficulties Improperly raised by 

plaintiff — Agreement for sale o! timber.] — -In a con- 
tract for the purchase of timber, time is of the 
essence of the contract ; A if, by difficulties 
improperly raised by the vendor, the timber is 
prevented from being felled A carried away at 
the time limited by the agreement, the ct. will not 
afterwards enforce the performance of the con- 
tract. — Arkwright v. Stoveld (1824), Coop. 
Pr. Cas. 499 ; 3 L. J. O. S. Ch. 49 ; 47 E. K. 018. 

781 . ____ Unpunctual payment of interest.]— 
A contract of whicli time is the lissence, A a chief 
term iu which is the punctual payment of interest. 
Interest in arrear two or tlii'ee days ; upon a bill 
filed for benefit of that agreement, relief refused. 
— ^Hicks V. frARDNER (1837), I Jur. 541. 

■innohiiion •— Consd. LtM^tls &; Iluuley Theatre ot \ arietles 

V. Hroadbeut, [1898] 1 Ch. 343. 

782. Failure to notify defendants of works 

required — Under agreement for compulsory pur- 
chase.] — Daknley (Earl) v. London, Chatham 
A Dover Ky. Co. No. ante. 

783 . Offer not accepted within time 

stipulated.] — At a sale by auction D. became the 
purchaser for 116,000 of cei'tain real estate. Befoie 
the sale took place the auctioneer had received a 
letter from S., stating that ho had been prevented 
fi'oni attending the sale, A asking if any of the 
lots I’Cinamed unsold. .(After the sale was '^cn- 
(jluded the auctioneer informed D. th.ai a clieiib 
of Ills was inquu'ing about the property, A D. 
thiui said that he was wilhng to resell same for 
£6,000, of which £100 should ho iiaid to the 
auctioneer as commission, provided the oiler was 
acceiitod within a speeilied time. The oiler was 
communicated by the auctioneer by letter to » 

wrote a reply to the auctioneer accepting it. 
,S. brought an action against D. for the specific 
performance of the agreeuieut,. The evidence w.as 
contlictmg as to the lime wilhm winch D. s o ler 
was to be accepted, A his eonUmtion was that it 
was not accepted m time : -Held : the action 
must be disrmssed on the ground that the oner 
had not been accepted within , 

by D. — Saunders v. Denue (188o), o-j Ij. 1. 
044 ; 29 Sol. .lo. 356. 

AmioUttiori .—Reid. Hosenbaum v. Belsou, [1300] 2 Ch. 267. 

7 g 4 . Time made essence of contract by 


of the contraef, faffs to puA' ttio pur- 
chase -jiionov oil the api>oiutetl da>, 
equity \\ill not iu the absence of waiver 
l)y the vendor deeroo speeitlc: pcrforiu- 
luicc of the contract cc will treat the 
deposit os forfeited If the contract so 
provides, — C rabb v. GleI!.sox, [19*20] 
V. li. II, 189.— A US. 

777 ii. .]' yj’KWART 

V. Frbkman, 22 C. Ii. T. ‘211 — CAN. 

777 iii. .] “ STKI^aKR 

r OniVKR (1907), 7 Terr. L. ll. 126 ; 6 

W. L. 11. 519.~CAN. 

777 iv. ,]— Notwith- 

standing that pltf., pufcJiabcr, had 
made default In payment of instal- 
lueiits of pm*chasc-iuoney due luider a 
contract for the saJo &; purchase of 
laud, & uotwithstandinK that by the 
terms of the contract time was of the 
essence, Sc deft., vendor, had grlven 
pltf. notice of eancollatlon pursuant 
to a provision of the contract, pltf. w os 
relieved from the consequences of his 

J. — VOL. XX.II. 


default. Sc snecifie performance was 
adjudged in nis favour, tlie evidenco 
affording no reason lor concluding tiiat 
ail Injustice would be done to deft, 
t, hereby. — CiiAiiwiCK r. BrucKiiV 
(Alto.) (1912), 22 W. Ii. B. 787; 3 
W. W. K. 549 ; 8 D. L H. 357. -CAN. 

777 V. — Frkkhoi.d 

INVKSTMKNT t'O., LtP. V. WESTLANU 

(Man.), [1918] 3 W. W. 11. 312.— CAN. 

777 vi. — ,]— Bkaitmont 

V. llAUKis (1920), 59 D. L. 11. 028 ; 28 
H, C, H. 144.— CAN. 

b. Failure of vendor to 

[nvc mHice of forfeiture v'ilhin terms of 
uUreemeutA — Spcciflo performance of a 
contract for the sale or land was decreed 
at tlie suit of tho piuchosor, although 
time was of tho essonco, & default hud, 
by inadvertonoe, been made in the 
jiayment of the second Instalinont ot 
the purchase-money, notice of for- 
feiture not Jiaving been given In accord- 
ance with the agreement. — MlLlh v. 


IarRTOVI' (1912), 20 W- L- R- ; 2 
V W. H. 150 ; 17 B. C. 11. 171 ; 2 
).’l. K. 266.— CAN. 

783 J Offer not accepted wUkin 

unc stipulated.] — CROBSKlKliP v. GoULl) 
1883), 9 A. H. 218. — CAN. 

784 i. Tune made essence of con- 

■act bu notice.] — Wiluasis v. Black 
1915), 31 W. ii. It. 844 ; 23 D. L, It. 
87.— CAN. 

Q, Excuse for delay.] — Where 

ho agreement was that deft, should 
dvanco money on tho purchase of the 
iud, & that pltf, shoidd have the right 
o repurchase the sumo by a certain 
lay upon payment of the amount so 
hvaneed. Sc interest, together with 
vhat was paid by deft, for improve- 
nonts & insurance. Sc it was expressly 
tipulated that time should bo of the 
iSSCIlCG Df tlio COUtrftiCt* IxCtd • 
Ithough the ct, as a general rule, will 
lold a party to perform such a contract 
vithin tho time Uinltod, yet it may & 

L L 
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Sect. 11 . — Delay in performance of contract: Sub- 
secU. 2, 3. 4 5. Sect. 12.] 

^1^24), 0 Hare, 222, n. ; 

07 Jhi. li. 1148. 


CoMd. Walker r. Jeffreys (1842), 1 Hare, 
213 V. Exotor (Bp.) (1847), 0 Hare' 


785. .] — Equity will not aaeist where 

tliere has been undue delay on the part of one 
party to the contract & the other has given him 
re^onahle notice that lie must complete within a 
ueflnittj tune, Nor will it exercise its jurisilictiou 
when the chai'actei* of the propertiy or when other 
circumstances >^1 render such exercise likely to 
lesult in injustit;e. In such cases, the circum- 
stances theniselves, apart from any question of 
expi’essed ir^ention, exclude the jurisdiction. 
Equity wiU further infer an intention that time 
should he of the essence from what has passed 
between the parties before the signing of the 
contract. But in such a case the intention must 
appear from what has piissed before the contract, 
& its construction cannot be alToctcd in the con- 
fj^ihP'ation of equity by what takes place after 
it has once been entered into (I.okd Haldane). -- 

JAMSlIED KiIODAUAM IRANI V. BUH,)OK,Ji DllUNJI- 

BIIAI (]»15), 32 T. L. K. 16(5, 1 \ (). 

786. Whether time essence of contract — Ques- 
tlon of fact for court.] — On a bill for speciiic 
perfoimance, the questions, whether time was 
originally of the essence of the contract, & whether, 
being so, deft, has done any act whereby he has 
waived it as a ground of objection to the per- 
formance, are questions dcpentling on evidemee, 
if not to be decided except upon the hearing. — 
Levy r. Lindo (1817), 3 Mer. 81 ; 36 E. B. 32, 

ijf C'. 

(No. 1) (1863), 32 


Contracts for sale of land.] — See 8a le of 
86-89, 110-110, 250, 251, 
Iv os. 664-688, 881-927, 2180-2182. 

Options to purchase In leases.] — Sec Land- 

Yino PP- 475, 476, Nos. 

j. o 1 0 — i o / 8, 

.] — See. (jcncrally, Oontract, Vol. XII., 

pp. 310-317, Nos. 2557-2021. 


Sub-sect. 3. When Time Not the Essjcnce 

OF THE CONTRAC*l\ 

787. Specific performance decreed.]— A. articles 
to buy land, & pays paiti of the purchase-money ; 
ufteiwards he enters into several orders of ct. to 
luiy the residue by such a day, & iu default thereof 
to give up the articles, & lose what he had before 
paid ; ct. will relieve, though these orders have 
not been complied with. 

Lapse of time in payment may be recompensed 
wii'Ii iiivorost & cosIb, , , , be relieved, 

upon payment of principal, interest & costs (IjORD 
MACCI^'b'FlELD, C.). — VliRNON r. STEPHENS (1722), 
2 r. Wms. 66 ; 24 E. K. 612, L. 0. 


788. - — — .] — Specific performance decreed : 
the abstract, though delivered very late, & under 
a notice, that the vendee would insist on his 
deposit, with interest, if the title should not be 
made out, & possession delivered, by the time of 
payment, having been received & kept without 
objection : & the vendee upon the construction 
& the circumstances not being entitled to insist 
on the time, as the essence of the contract. — 
Seton V. SI.ADE, Hunter v, Seton (1802), 7 Ves. 
265 ; 32 E. R. 108, L. O. 

AnnotatUma ; — Consd. Hall r. Smith (1808), 14 Ves. 420. 

Apld. Hlpwell V. Knight (1835), 1 Y. & O. Ex. 401. Oonsd. 

I’arkiu v. Thorold rf851), 2 Sim. N. S. 1. Reid. Halsey v. 

Grant (1806). 13 Ves. 73; Hicks v. Gardner (1837), 1 

Jar. 541 ; Roberts v. Berry (1853), 3 De G. M. & O. 284 ; 

Leeds & Hanley Theatre of Varieties v. Broadbent, [1898] 

1 Ch. 343. Mentd. Jenkins v. Reynolds (1821), 6 Moore, 

C. 1^. 86 ; Laythoarp v. Bryant (1836), 2 Bing. N. O. 

735 ; Stains v. Banks (1863), 9 Jur. N. S. 1049. 

789. Whether time made essential by notice.] — 

Lapse of tune, if not an essential object of the 
contract, is no objection to a specific performance. 
Injunction upon that, combined with other 
circumstances. 

Though the party has not a title in law, an ho 
has not complied with the terms, so as to entitlo 
him to an action as to tlio time, for instance, yet 
if tlie time, fliough introduced as some time must 
be fixed, where something is to be done on one 
side, as a consideration for something to he done 
on the other, is not the essence of the contract, a 
material object, to which they looked, & the tii^t 
conception of it, even tliough the lapse of time has 
not arisen fi'om accident, a ct. of equity will 
compel the execution of the contract (Lord 
ERSKINE, C.). — llEARNE V. TENANT (1807), 13 
Ves. 287 ; 33 E. K. 301, L. C. 

790. .] — Pltf. agreed to take a house of 

deft, for two years. Afterwards, on Sept. 4, 
1817, he agreed to buy tlie estate of the vendor, 
in consideration of £25 paid down, & of the furtlier 
sum of £425 to be paid on Dec. 25, 1817, on or 
before wliicb time tiie conveyance was to bo 
executed. An ab.stract was d(‘live‘rf'd on Oct. 20, 
1817, & afterwards a draft of tlie conveyance, 
with the abstract, was sent to pltf., with a note 
of deft.’s solr., stating that tlie deeds were with 
him, & desiring to hear from pltf. if any objections 
occurred ; ic many incftectual applications weie 
made to see pltf. A notice was sc-rved on pltf. on 
Dec. 22, 1817, tliat deft, would, on the 23rd, 
24th & 26th, attend at pltf.’s house to execute 
the conveyance, on default, he should consider 
pltf. as refusing to proceed in the purchase, & act 
accordingly. On Apr. 2, 1818, pltf. returned the 
abstract, with objections to tlie title. On the 
13th deft, distrained on pltf. for rent. On a bill 
liled by the vendee for a speciiic iierformance : — 
I/eld : the vendor should have given notice that 
he considered the agreement as at an end, & should 
have returned the £25 ; & not having done so, 
the ct. directed the usual reference as to the title. 

It lias not been decided that where there is no 
special stipulation in the contract time may be 


IS ill admit him to slum a good & vali 
reason for non -performance svitlil 
«ucb time, & in that case rnay ovdi 
Hpeclflc performance. — M cSv^ki^ky i 
Kay (1868), 15 Gr. 432.— CAN. 

d. All possible acts of pa 

fornmnee by party in default.] —In a 
mdlon for eijeelflo porformanec, eve 
svjien time Is of tho essence of the agroi 
ment. If the party in default has don 
what in hiin lay to perform tho cm 
tract, tho ct. may, in the exercise of 11 
diHcrction, grant tho roUof claimed - 

— can’^ 


«■ Short delay. ]— -Bunn V. Hicus 

(1892), H N. Z. L. R. 614,— N.Z. 

786 i. Whether time of essence of con- 
trael — Question of fact for court.}-- 
U eld : equity which grovorns tho rights 
of the parties in cases of speclflc por- 
formonoo of contracts to sell real 
estates looks not at the letter but at 
t.ho substance of tho agreement In order 
to ascertain whether the parties, not- 
withstanding that they named a 
spoclflc time within which completion 
was to take place, really & In substance 
Intended more than that It should take 
place within a rcasonuhlo time. — 


Sauiq Uuhhain V. Anui* Sl.NUII (1923), 
I. L. R. 4 Lab. 327.— IND. 

f. I^esumption against for 

purposes of specific performance .] — 
JAMSirED KHODARAM IRAN I r. Buu- 

JORJI Dhunjibhai (1915), 32 T. L. IU 
156, P. C.— IND. 

PART HI. SECT. 11, SUB-SECT. 3. 

787 i, Specific performance decreed.] 
— Brvauw V. Watkinm (1914), 33 
N. Z. L. lU 1375.— N.Z. 

787 ii. .1 — jEHHOrv. Kino (1812), 

2 BaU. & B. 81.— IR. 



Part III. — Defences to Claim for Specific Performance. 


515 


made essential by subsequent notice that it will 
bo so considered (Leach, V.-C.). — Keynoi.os v. 
Nelson (1821), 6 Madd. 18 ; 66 E. R. 996 ; subse- 
quent proceedings, 6 Madd. 290. 

Annotation: — C!on8d. Walker v. Jeffreys (184‘J), 1 Hare, 341. 

791 . .] — Wells v. Maxwelt. (No. 1), No. 

726, ante. 


Sub-sect. 4. — Delay amounting to Abandon- 
ment. 

792. Specific performance refused — Contract 
lain dormant for many years.] — Wliere a contract 
has lain dormant for many years, & nothing done 
by either party in pursuance of it, a ct. of equity 
ought not to decree a specific performance. — 
Wingiteld V. Whaley (1722), 1 Rro. Rarl. Cas. 
200 ; 1 E. R. 613, 11. L. 

Annotation : — Hentd. Lloyd v. JohnoB (1804), 9 Vos. 37. 

793. Failure to deliver abstract of title.] — 

lir.oYD V. Collett (1793), 4 Rro. C. C. 409 ; 4 
Ves. 689, n. ; 29 E. R. 992, L. C. 

Annotations: — Consd. Fordyco v. Ford (1794), 4 Bro. C. C. 

49 L Apld. OiJiorod v. Hardninri (1801), !i Ves. 72‘2. 

Distd. Heton v. 8Iadc, Hunter v. Setoii (1802), 7 Vos. 2G5. 

Consd. Walker v. Jeffreys (1842), 1 Hare, 341 ; Firth r. 

Greenwood (ISGT)), 1 Jur. N. a. 8(!G. Apld. Venn v. 

('attell (1872), 27 L. T. 4G9 Consd. SUekney v. Keoblo, 

11915] A. C. 38G. Reid. Alley v. Debchamps (18UG), 13 

Ves. 225. 

794. Agreement not performed In lifetime 

of party.] — A faiiier, tenant for life, & a son, 
tenant m tail, in 1831, joined in mortgaging the 
estate, to secure pajunent of a debt of the son, 
under an agreement between tiicm to sutler a 
recovery, & resettle tlie estate, as to the remainder 
after the dcatli of the tenant for life, in case the 
father should at any time bo obliged to pay any 
part of the interest of the mtge, debt, or the son 
should not pay olT that debt by a certain day, &. 
t he father should then jiay it- olf He release t he son 
therefrom, to the use of the father in fee ; tlu‘ 
father covenanting to convoy or devist) a seventh 
liart of the est ate to the son ; &, in case tiie son 
bhoulti jiay off the mtge. by the time mentioned, 
then to tilt? son & tlie heirs of his body, charged 
with £600 for such persons as the father should by 
deed or will ajipoint. The son did not pay off the 
mtge. debt, nor did the father pay it off, tu- release 
th(* sou therefrom, but the father jiaid the into vest 
until his death in 1841, A- after his death his 
devisees paid olT the mtge. Held : neither party 
having performed the agreement, or apparently 
act-ed upon it, in the lifetime of the fatlier, the ct. 
would not, after the death of the father, enforce 
the specific performance of the agivcmeut ; nor 
would the ct,, in such a case, enforce specilic 
Iicrformance of an agreement, which, apparently, 
was an agreement for the sale of the sou’s rever- 
sionary interest in the estate at an undervalue. 

Where there is an obscurity in the t-eims of an 
agreement, & laches have been committed on both 
sides in performance of the conditions contained 
in it, the ct. will not decree a specific performance. 


— PiAYPORD V. Playford (1846), 4 Hare, 646 ; 

5 L. T. O. S. 89 ; 67 E. R. 764. 

795. .] — B. agreed to sell her estate, 

6 raise £1,000 for A.’s use, & pay off two mtges. 
on his estate. In consideration of which, A. agreed 
to pay B. interest for life, & to settle liis own estate 
on his wife, B.’s daughter, & their children. The 
£1,000 was raised on a mtge. of B.'s estate, & the 
joint & several covenant of A. & B. Seventeen 
years elapsed without any further steps being 
taken to carry tlie agreement into effect, & A. 
died -Held : the agreement must be considered 
abandoned, A it could not be enforced. — CUBiTT 
V. Blake (1854), 19 Boav. 454 ; 2 W. R. 604; 62 
E. It. 426 ; suhseqw^nt proceedings, 2 W. R. 640. 

796. No step taken after notice of aban- 

donment.] — A contract for the purchase of an 
estate was to he completed on Sept. 28. Notice 
was given on Nov. 24 following, by tlie purchaser, 
of his abandonment of the contract. No effectual 
step to coiriplete was taken by the. vendor till 
some months after that time ; & the purchase- 
mone 5 ", being trust property, was, in the meantime, 
invested in the purchase of another c;.state. A 
hill, filed by the vendor against the pm’chaser, for 
specific performance, was dismissed, with costs, 
but without prejudice to the plaintiff’s right to 
bring his action if he should bo so advised. — 
Benson Lamb (1846), 9 Beav. 602 ; 15 L. J. Oh. 
218 ; 7 T.. T. O. S. 385 ; 60 E. R. 438. 

AnnoloHonsi : — Distd. WoUa v. Maxwell (No. 1) (1803), 32 

Hoav. 108. Retd. Bernard r. WUlianiB (1928), 139 L. T, 

22. 


ftuB-sErr. 5 . — Waiver of Delay. 

See, genrrallq, Oontract, Vol. NIL, pp. 316, 
317, Nob. 2612-2(521. 

Contracts for sale of land.] — Sec Sale of Land, 
Vol. XL., pp. 82, 83, 89, 114-116, Nos. 639-642, 
(589-094, 919-927. 

Agreement for lease. 1 — See Tandlord A Ten- 
ant, Vol. XXX., p. 411, Nos. 729-731. 


Sect. 12. -REPUDIATION BY PLAINTIFF. 

See, generally, fUiNTRACT, Vol. XII., pp. 338- 
341, Nos. 283()-2874 ; Sale of Land, Vol. XL., 
pp. 213-268, Nos. 2124-2241. 

797. General rule — Specific performance re- 
fused.] — Where pltf. sought the specific perform- 
ance of an agreement/, A deft, set up by his answer 
a different agreement-, tlie terms of which pltf. 
had always repudiated, it w'.'is held that jiltf. was 
not entitled, upon the hf'aring, t-o have the agree- 
ment set up by deft.. H}>ecitically performed. — 
.lEFFREY r. Stephpjnb (1860), 2 L. T. 71(5 ; (5 

.liH. N. S. 947 ; 8 W. K. 427. 

Annotation : - Distd. Siiiltli o. Wheatci'oft (1878), 9 C'h. D. 

223. 

Agreement for lease — Threat to abandon on 
delay in performance.] — See Landlord A Tenant, 
Vol. XXX., p. 406, No. (581. 


PART III. SECT. 11, SUB-SECT. 4. 

g. Specific performance re fused A— 
Bai-teu:. V. Hudson’s Bay Co. (1908), 
8 W. L. 11. 760 ; 1 Soak. L. It. 169.— 

h. .] — Smeaton V. Lynn (1911), 

18 VV. L. R. 409 ; 4 Sask. L. It. 187.™ 

k. Tender of balance of pur- 

chase-money after four years .] — Han- 
del V. O’Kelly (1912), 22 W. L. H. 
407 ; 22 Man. L. It. 602 ; 3 W. W. It. 
307 ; 8 D. L. It. 44.— CAN. 


1. Delay must amount to abandon- 
at]— Laches to bar rltf.’s right must 
mount to woiYor, abandonment, or 
CQuiosconco 6c to raise the lu’emunp* 
iou ot any of these, tho evidonoo of 
□nduot must ho plain & uiiambi^oua. 
-Peeu Mauomei) V. Mahomed Ebka- 
IM (1906). 1. L. K. 29 Bom. 234. — IND. 


PART III. SECT, 12. 

797 i. General rule Specific per form- 
ince refused.]— Gvmino v. KmuHl 
1912), 22 W. L. H. 220 ; 46 S. C. ft. 
•55 : 6 D. L. K. 820.— CAN. 


797 if. - — .] — WlNNIKRITH V. 

ITnkleman (1914), 26 O. W. Jt. 667 ; 
6 O. W. N. 432 ; 32 0. L. Jt. 318 ; 7 
O. W. N. 357.— CAN. 

m. Abandonment by vendee — Subac- 
guent sale by vendor — AamgnmerU of 
aoreement by original vendee — Whether 
assignee entitled to specific performance.] 
— Van Wagneh v. TKnRYBKBnY (1855), 
5 tlr. 324.— CAN. 

n. Proposal for abandonment — 
Whether oar to specific performance .] — 
McDonald t\ Jarvis (1866), 5 Gr. 568. 

—CAN. 

L L 2 
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Specific Performance. 


Sect. 13.— ACTS BY PLAINTIFF INCONSISTENT 
WITH CONTRACT. 

Sub-sect. 1. — In Geneual, 

798. Acts gross & willul.] — The whole question 
is, as to whether or not there had been a non-per- 
formance of the covenant so gross as to prevent 
the lessee from coming to tlie ct. for specific 
perfoimance of the covenant to renew . . . the 
breach must be gross to prevent the leasee from 
coming to this ct. ; & I very mucli doubt whether 
the renewal would be refused unless the breach 
were not only gross but wilful (Turneti, L.T.}. — 
Hare v. Burges (1857), 6 W. B,. 585, L. C. & 
L. JJ. 

J nnotairrms :—Apld. Parker r. Tahwell (1858), 2 J)c (L & J. 
559. Refd. Finch v. Underwood (1876), 2 Oh. 1). 310. 

799. .I " Parker v. Tasvvell, No. 283, 

avie. 

800. Not acts of trifling character.] — 

Small instances of had faith in pitf., where deft, 
has an adequate remedy for such hreaclies of faith 
in his owm hands, will not induce tlie ct. to dismiss 
a bill whore the result would ho to Iea\e ]>l(f. 
without^ any adequate remedy; but the ct. will 
mark its sense of pltf.’s misconduct by disallowing 
all costs. — IIomES V. Eastern ('ounties By. (!o. 
(1857), 3 K. A .F. (575 ; 29 L. T. O. S. 311 ; 3 
3ui’, N. S. 737 ; 5 W. B. 870 ; (50 E. B. 1280. 
AnnotfitiiniB • — Refd. Greenhill v. Isle of Wight. (Newport 
Junction) Ry. (1871), 23 L. T. 885. Mentd. Catt v. Tourlo 
(1869), 4 Cli. Ai)p. (554 ; County Hotel & Wino Co. v. 
L. &. N. W. Py,. 11918J 2 K. B. 251. 

801. — Deed of separation.] - A husband 

is not debarred from enforcing a deed of separat ion 
& from obtaining an order restraining his wife 
from commencing an action for the restitution of 
conjugal rights by reason of trifling breaches of 
the covenants on liis paid. — Behant r. Woon 
(1879), 12 Ch. D. 0)05 ; 40 L. T. 145 ; 23 Sol. Jo. 
443. 

Annotations : — Consd. Kunskl v. Kunski (1898). 68 L. J, 1*. 
18; Kennedy v, Kennedy. [1907] 1’. 49. Refd. Hart r. 
Hart (1881), 18 (5h. H. 670; Candy r. Candy (1882), 

7 V. 1). 168 ; Hose v. Rose (1883), 8 P. 1). 98 ; Rus.sell 
V. Rusboll, [1895] P. 315. Mentd. Cahill r. Cahill (1883), 

8 App. Cas. 420, Clark V. Clark (188.5). 10 I’. 1) 188; 
Aldridge r. AJdrldge (1888), 13 1’. D 210; McGregor v. 
McCregor (1888), 21 (j. H. L). 424 ; Weiuihuk v. Morgan 
(1888), 57 L. J, y. H. 241 ; Gooch v. Gooch, 11893] P. 99 ; 
Sw’eet r. .Sweet, [1895] 1 Q. H. 12. Dlshoj) v. Bishop, 
Judkins v. Judkins, [1897] P. 138 ; lie Weston, Davies v. 
Tagart, [1900] 2 Cli, 1(54 ; Honvood r. JOiJJars Timber &c 
Trading Co., 11916] 2 K. B. 44 ; Keel. Conirs. for England 
r. Inland Revenue, [1918] 2 K. B. 602 ; Ilyiuan v. Hyman, 
Hughes r. Hughes (1928), 139 L. T. 416. 

802. Nuisance.] — Specific performance of 

an agreement to grant a budding lease, decreed 
geneially, although jiltf. had built, a brewhouso 
upon part of the land comfirised in the agreement, 
A thereby injiued the adjoining propeity of the 
lessor. 

There is no co\ cnant in the agreement to restrain 
the building of a brewhouse. A brewhouse is not 
necessarily a nuisances A if it be so used as to 
become a nuisance, the law is open to deft. 
(Leach, V. -(’,).— Gorton v. .Smart (1822), 1 
Smi. A St. 0(i ; 57 E. K. 20 ; sub uoru. Gordon v. 
Smart, 1 L. .7. O. S. CJi. 36. 

803. Acquiescence or waiver by defendant.] — 
Mundy V. JoixiFFE, No. 297, ante. 

804. .] — The general rule in equit y I take 

to bo, that a paily wlio asks the ct. to enforce an 
agreement in his favour must aver A prove that 
he has iieiformed, or been ready A willing to 
pt'ifoim, tlie agieement on liis paid. Where, 
however, the strict application of that general 


rule would work injustice, the ct. will relax it. A 
breach of an agreement may have been committed, 
for which a jury would only give a nominal damage. 
A breach may have been committed, which a jury 
w'ould consider as waived ; A if the paidy com- 
mitting those breaches has substantially performed 
other parts of the agreement, whereby, at his 
expense, the other contracting party has derived 
bemdits under the agreement, a ct. of equity might 
fail in doing justice, if it refused to decree a specific 
performance (Wigram, V.-C.).— Walker v. Jef- 
freys (1842), 1 Haro, 341 ; 11 Ju J. CIi. 209 ; G 
Jur. 33G ; OG E. B. 10G4. 

Annotations : — Apld. Bouthoornb r. Exeter (Bp.) (1817), G 
Hare, 213. ConBd. Parkin v. Thorohl (1852), 10 Beav. 
59. Refd. Macbryde r. \\ cokes (1856), 22 Beav. 533 ; 
Bastiu V. Bidwell (1881 ), 41 L. T. 742. Mentd. Kimbor v. 
Enswoith (1842), 1 Hare, 293 ; Watson i\ Charlosworth, 
[1905] 1 K. B. 71. 


SirB-SECT. 2. — I^ARTICULAR INSTANCES. 

805. Agreement lor sale of land — Defendant 
purchaser let into possession — Subsequent eject- 
ment by plaintiff vendor.] — Knatitibull v. 
Gkueber, No. 1381, post. 

806. Subsidiary agreement to let part of 

property to defendant vendor.]— A subsidiary con- 
tract, by which deft., the vendor, became the 
occupant of jiart of the estate sold, at a fair annual 
rent, affords no impediment to a specific perform- 
ance of the contract. — Maukreth v, Dunn (1841), 
10 L. J. Ch. 3G7, L. C. 

807 . Provision for payment of total rents 

to defendant purchaser after completion — Inter- 
mediate tenant permitted to remain In possession.]— 

— Houses described in the parlicuJars as in th<) 
resjiective occupations of speciFietl under-tenants, 
A as let to Messrs. J. “ at the very low rent of 
£50 ))cr aimum, who have received notice to 
quit ” at a day past, but v^ith a subsequent 
written permission to occujiy on tlic same terms 
as before until the tenements are sold, were con- 
tracted to be sold subject to a (‘ondition tliat the 
purchaser should be entitled to tlie i-ents from a 
spocitied day. On compiidion after that date the 
purchaser claimed to be allowed a rent at the rate 
of £150 a year, the sum winch the undertenants 
paid the tenant, on the ground that, m allowing 
the tenant to continue in possession at the rent ol 
£50 a year after the date of the contract for .sale, 
the vendors were guilty of wdfid default. On a 
claim by the vendors to enfoi-ce specific perlorm- 
ance : — Held : the purcliasei- not having required 
tlie vendors to turn tlie tenant out, they wore not 
guilty of wilful default in allowing liini to remain 
at the lesser rent ; A specilie i»erformance was 
decreed, pltfs. accounting only for the lesser rent. 
— t.'RossE V. Beaufort (Duke) (1851), 5 De G. A 
Sm. 7 ; 04 E. B. 994. 

808. Expenses of title deeds payable by 

plaintiff purchaser — Plaintiff disputing liability for 
expenses.] — One of the conditions of a sale by 
public auction stated that the jiurchaser should 
not require the production of any title deeds, etc., 
wiiich were not in the possession of the vendors, 
A all recitals of births, etc., or other facts contained 
in any deed dated thirty years since, should be 
deemed conclusive evidence thereof ; A all attested 
copies of or extracts from deeds, etc., A all other 
evidence as to deaths, tstc., which might bo 
required by the purchaser for the puiposo of 


PART HI. SECT, 13, SUB-SECT. 2. 

o. A(jreement for sale of land — 
Purchaser acQuicsciny in resale by 


vc%uior .] — Where it was shown that a 
purchaser could not pay for property, A, 
after several demands upon him to 
complete the purchase, the vendor sold 


to a thhd party with the knowledge of 
the original purchaser, who appeared 
to acquiesce in It ; but afterwoi’ds, 
when, by reason of the conptructlon 
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examination with the abstract, should bo re- 
spectively sought for &> procured at the expense 
of the piu’chaser. A. became the purchaser of two 
lots. After the title had been approved, & a deed 
of conveyance prepared, a question arose as to 
whether or not the purchaser was entitled to 
attested copies of the title deeds at the expense 
of the vendors ; & thereupon the vendors, \inder 
the power contained in the fourth condition, 
atmulled the sale. On bill filed for the specific 
performance of the contract, tlic ct. held that the 
purchaser was not entitled to attested copies of 
the title deeds at the expense of the vendors, dis- 
missed the bill, with costs. — A bbott v. DAimELB 
(1850), 2 Jur. N. S. 631 ; 4 W. K. 314. 

809. Plaintiff vendor declaring intention to 

resell — Where valid objections to title made by 
purchaser.] — A purchaser raised certain valid 
objections to his vendor’s title, which the vendor 
refused to satisfy. The vendor gave notice, that 
if the purchaser refused to complete withm live 
days, he should re-scdl & charge tlie purchaser 
witli the expenses. The purchaser thereupon gave 
the vendor notice, that he should bring an action 
for the dejjosit, if the requisitions were not com- 
plied wit.li within a week. The action was com- 
menced, & the vendor some time subsequently 
agreed to satisfy the requisitions at the pur- 
chaser’s expense. Upon the purchaser’s refusal, 
a bill was tiled by the vendor for specific perform- 
ance. The ct. held, that the notice of the vendor 
of an intention to resell, was equivalent to a 
declaration that ho would not seek specific per- 
formance of the contract, that the purchaser’s 
action to rescind was efTectual, the bill was dis- 
missed with costs. — K oyou V. 1’aul (1858), 28 
Xi. iT . hh. o»)o. 

AvnolaUon : — Distd. Laughton v. Port Erin Comrs., [1910] 

A. C. OGS. 

810. — On purchaser’s failure to com- 

plete by time specified.] — Laughton v. Port Erin 
CoMRS., No. 858, post, 

811. — Plaintiff purchasers resorting to com- 
pulsory powers — Powers obtained subsequent to 
agreement to purchase.] — (1) Before the formation 
of a CO., deft. <te other landowners, being desirous 
of obtaining certain railway communication, 
signcti iin agreement with a jicrson acting for the 
promoters, but described as the agent of the co., 
t hat, if an Act were obtained in either of the two 
next sessions, they would sell such land as might 
be required for the railway at thii’ty years’ purchase. 

The bill was lost in the first se.ssion, &, after an 
alteration in the course of tlu* line, was passed in 
the second aiission : — Held : the agreement was 
binding on the landowners, A it might be speci- 
lically performed at the suit of the co., notwith- 
standing objections for want of privity, want of 
consideration, want of mutuality, A vagueness. 

(2) After the passing of the Act, the co. — before 
claiming the benefit of tlie agreement — served the 
deft, with a common notice to treat, A did not 
formally insist on the agreement until the deft, 
had appointed an arbitrator. 

The CO. subsequently entered under Lands 
Clauses (Consolidation) Act, 1815 (c. 18), s. 85 : — 
Held : this clause applied exclusively to com- 
pulsory purchases ; the proceedings of the co. 
assumed the non-existence of any agreement ; A 
on these grounds a bill by the co. A two jiromoters 
for specific performance of the agreement was 
dismissed. — ^Bedford A Cambridge Ry. Co. v, 
Stanley (1862), 2 John. A 11. 746 ; 1 New Rep. 

of a railway, tho laud had increased 
inuoh In value, filed a bill for 
spoolfio porfomiance, tho ct. dlainlsBed 


162 ; 32 1j. J. Ch. 60 ; 7 L. T. 477 ; 9 Jur. N. S. 
152 ; 11 W. R. 139 ; 70 B. R. 1260. 

Annolation : — As to (2) Consd. Komp v, S. E. lly. (1872), 7 

Ch. App. 361. 

812. Agreement for lease — Prior action to set 
aside agreement.] — By an award made in June, 
1863, under a reference at Nisi Prius, the arbitrator 
awarded that deft, should execute to pltf. a lease 
of tho riglit to use such part of a certain railway 
made by pltf. as was upon the land of deft., the 
lease to be in the words set out in the award ; A 
that deft, should have a right of running carriages 
over the whole lino on certain terms, A might 
req\iire xdtf. to supjdy engine-power, while pltf. 
should have an engine on the railway ; A ydtf. 
sliould during tlie term keep the whole railway in 
good repair. The lease did not provide for these 
jiriviloges awarded to deft. Pltf. applied at law 
to set aside the award, A ultimately m Apr. 1864, 
the application was refused. In July, 1864, pltf. 
filed his bill for specific performance of the award : 
— Held: (1) specific performance could not be 
decreed, inasmuch as the provisions in favour of 
deft, could not be enforced at once, but gave deft, 
a right to have certain duties continuously per- 
formed by pltf. for a number of years, A the ct. 
could not undertake to see to such performance ; 
(2) sernble : ev en if tho award had been one of 
which specific iierfomiancc could have been 
decreed, pltf. could not, after taking proceedings 
to set it aside, hav'e enforced specific iiorforrnance. 
— Biackett V. Bates (1865), 1 t)h. App. 117 ; 35 
L. J. Ch. 324 ; 13 L. T. 656 ; 12 Jur. N. S. 151 ; 
14 W. R. 319, L. C. 

Annotations: — As to {!) Distd. Wolverhampton A Walsall 

Uy. V. L. & N. W. Ry. (1873), L R. 16 Eq, 433. Apld. 

Phipps V. Jackson (1887), h(> L. J. Ch. 550 Reid. Ryan v. 

MutAial 'rontino Westminster Chamix'vs Assocn., [1893] 1 

Ch. 116; Dajuibiau Sugar Factories t'. I. R. Comrs., 

119011 1 K. R. 245. 

Breach of covenant.] — See Landlord A 

Tenant, Vol. XXX., pp. 395, 405-407, Nos. 682, 
686-699. 

Insertion of unusual clause In mining lease.] 

— Sec Landlord A Tenant, Vol. XXXI., j). 118, 
No. 2528. 

Agreement for renewal of lease — Breach of con- 
ditions In expiring lease.] — See Landlord A 
Tenant, Vol. XXXI., pp. 73, 74, Nos. 2203, 2206. 

Acts amounting to abandonment by plain- 
tiff.] — See Landlord A Tenant, \’o1. XXX., 
p. 405, Nos. 681. 

Enforcement of covenant in lease — Approval of 
identical covenant In underlease.! — See Landlord 
A Tenant, Vol. XXXI., p. 173, No. 3062. 

Enforcement of deed of separation.] — See 

Husband A Wife, Vol. XXVJL, ]). 238. No. 2090. 


Sect. 14.— PERSONAL INCAPACITY OF DEFENDANT. 

Sec, qenerally, Contract, Vol. Xll., pp. 41, 42, 
Nos. 199-217. 

Infants — Contract for settlement.] — See In- 
fants, Vol. XXVI 11., pp. 205, 207, Nos. 652, 661 ; 
Settlements, Vol. X L., y). 492, No. 406. 

Members of corporations— Contract not under 
seal.] — See Corporations, Vol. XIII., pp. 397, 
Nos. 1206, 1207, 1209-1212. 

Contract ultra vires.] — Sec Companies, 

Vol. IX., p. 632, No. 4182. 

Insolvency — Agreement for lease.] — Sec Land- 
lord A Tenant, Vol. XXX., y). 414, Nos. 758-766. 

Lunatics.] — Sec Lt^natics, Vol. XXXIII., p. 210, 
No. 1163. 

jn-rty hy purchasit .] — MAVraEVvaoN « 
Burns (1913), 5 U. W. N. 573 ; 30 
O. L. R. 186.— CAN. 


tlie bill with coslH. — Lan'bstm'fk r. 
Mansfielu (1854), 4 Gr. 607. — CAN. 
p, Acceptance of lease of pro 
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Sect. 15.— IMPOSSBBIUTY OF PERFORMANCE. 

SuB-sEcrr. 1 . — In General. 

See, f/cneralJy, Bonds, Vol. VII., pp. 21 0-21 3, 
Nos. 509-550 ; Building Contracts, Vol. VII., 
pp. 402, 403, Nos. 279-287 ; Contract, Vol. XII., 
pp. 308-407, Nos. 3075-3283. 

813. General rule.] — Cttddee v. Rutter 
(1720), as reported in 5 Vin. Abr. 538, L. C. 

Annotations: — Blexitd. Buxton t\ Listor (1743), 3 Atk. 

383 ; Mason xu Aruiitago (1806), 13 Vea. 25 ; Stanton 

V. Percival (1855), 5 H. L. Cas. 257. 

814. .1 — In bills for specific performance, 

this ct. never gives relief where the act is impossible 
to be done, but leaves the party to his remedy at 
law (Lord Hardwr^ke, C.). — Green v. Smith, 
Smith r. Green (1738), West temj). Hard. 561 ; 
1 Atk. 572 ; 25 E. R. 1085, L. C. 

Mentd. Whlttakor v. Whittaker (1702), 4 

Bro. C, (J. 31 ; Broome v. Monck (1805), 10 Ves. 597 ; Toft 

V. Stephenson (1848), 7 Hare, 1. 

815. .]--The ct. will not decree that which 

seems to bo impossible. — FuEDiGtK'R r. (’oxwell 
(1829), 3 Y. A J, 514 ; 148 E. R. 1283. 

AnnoUtlitm Mentd. Stewart v. Kennedy (1890), 15 App. 

Cas. 75. 

816. Agreement to convey land — Land not In 
disposition of grantor — Decree for reconveyance of 
equivalent.] --A voluntary conveyance by the 
grantor of lands of which he was not possessed, 
established against liim as an agreement to 
convey land of an equal value. ^ — (’ary v. Stafford 
(1725), Amb. 831 ; 27 E. R. 522 ; sxih now. Carkv 

Stafford, 3 Swan. 427, n. ; snJ) now. Anon., 1 
Eq. (’as. Abr. 31. 

Annotation'! ; — Distd. Thurkc'ttlc r. llouorth (1727), Bunh. 

241. Refd. Binnlugton r. Wullia (1821), 4 B. & Aid. 

650 ; Knyo r. Moore (1822), 1 Sim. St. 61. 

817. Agreement for sale of advowson — Vendor 
without right to sell.] — BoLiNoiutoKE’s (J.iOrd) 
Case {circa 1787), 1 Sob. A J.ef. 19, n. 

Annotation ; — Consd. O. W. Ry. v. Birmlughain & Oxford 

.Tunction By. (1848), 2 Ph. 597. 

818. Agreement for sale of land — Vendor 
tenant for life only.] — Howell r. (JEORCiE, No. 
531, niifc. 

819. — — Vendor husband of owner— ’Wife’s 
separate property.] — (\astle v. Wilkinson, No. 
1425. pant. 

820. Failure to obtain power to sell — 

Speculative agreement.] -Adams v . Wkvue, No. 
387, ante, 

821. Land liable to pre-emption by adjoining 

owner.]— Barrett u. Ring, No. 740, atiie. 

822. — Agreement by trustee — Refusal of co- 
trustees to concur.] — One of three trustees, acting 
as if lie were absolute owner, entered into a con- 
tract to sell the entirety of certain freehold pro- 
perty, in one-fifth part of which ho had a beneficial 
intere.st, describing the property as “ The Jolly 
Sailor, offices, etc.” to pltf. The other trustees, 
afterwards, refused to concur in the sale. Rltf. 
having brought his action fiir specific performance 
of the contract: — Held: (1) the subject-matter 
of the contract was sufficiently defined as the 
vagueness, if any, about the meaning of the 
words : ‘ ‘ .1 oily Sailor, oHices, etc,” might be removed 
by an inquiry at chambers ; (2) the contract for 
the sale of the entirety could not be enforced, & 
the property being trust property, it could not be 


enforced against deft, as to his one-fifth share only. 
— Naylor v. Goodall (1877), 47 Jj. ,7. Gh. 53 ; 
37 L. T. 422 ; 26 W. R. 162. 

823. Agreement to reconstruct party-wall — 
Necessity for reconstruction submitted to arbitra- 
tion — Award compelling departure from agree- 
ment.] — Thect. will not decree specific performance 
of a building contract wliich provides that a party- 
wall shall be pulled down & rebuilt, aft^er the 
adjoining owner has had the matter referred to 
arbn. under the clauses of the Metropolitan 
Building Act, 1855 (c. 122), & an award has been 
made declaring that it is not necessary to take 
down such party-wall. — Seawell v. Webster 
(1859), 29 L. .1. Gh. 71 ; 7 W. R. 691. 

824. Agreement for delivery of scrip certificates 
— Defendants having no scrip to deliver.] — 
Demurrer to a bill against the provisional com- 
mittee of a projected railway co. for the specific 
performance of an agreement to deliver to pltf. a 
cert ain number of scrip certificates, allowed ; there 
being no allegation in the bill that defts. had in 
their possession any scrip to dehver, but state- 
ments, from which the contrary might rather be 
inforrcrl. Qif. : whether such an agreement is a 
subject for specific performance. — (’olumbinr v. 
Ghichester (1846), 2 Ph. 27 ; 41 E. R. 851 ; 
sab now. Golombine v. Ghiohester, 1 Gooii. tcnijj. 
Gott. 295 ; 4 Ry. Sc Gan. (Jas. 432 ; 15 L. J. Gh. 
408 ; 10 Jur. 626, L. G. 

Agreement for payment In shares — No shares 
available.] — See ('ompaniks, Vol. IX., p. 230, 
No. 1472. 

Agreement for lease.] — See Tandlord & 
Tenant, Vol. XXX., pp. 413, 414, Nos. 750-757. 


Sub-sect. 2. — Pehfgrmance Subsequeni'ly 

I^OSSIBLE. 

825. Agreement by heir — Performance ordered 
on accession to title.] — The heir sells in the life of 
14)0 ancestor A receives the money ; tfio ancestor 
dies & the heir is decreed to convey. — Glayton v, 
Newcastle (Duke) (1682), 2 Gas. in Gh. 112; 
22 E. R. 871. 

Annotation Reid. Morse v. Faulkner (1792), 3 Swan. 4 29, n. 

826. Agreement to give sufficient security — No 
sufficient security at disposal of promisor— Order to 
procure — & perform agreement.] — Tlu* vendor of 
an estate liavdng lost his title-deeds, agreed to 
give the vendee a real security against such loss. 

The vendor, on a bill for a siieeilio performance 
of the agi’ooment, stated he had not real property 
sufficient for such security, but ofierod ample 
personal security : — Ueld : vendor was bound to 
proem'e a sufficient real security. — Walker v. 
Barnes (1818), 3 Madd. 247 ; 50 E. R. 500. 

Annotation : — Reid. Stewart v. Kennedy (1890), 15 App. 
(JoH. 75. 

827. Agreement for sale of goods — No goods at 
disposal of vendor — Vendor ordered to procure.] — 

A contract for the sale of goods, to be delivered at a 
future day, is not invalidated by the circumstance 
that at the time of the contract, the vendor neither 
has the goods in his possession, nor has entered 
into any contract to buy them, nor has any 


PART III. SE(Tr. 15, SUB-SECT. 1. 

813 I. General rule.] — The ct. will 
never decree a form of relief which it 
would bo impoaslblo to carry into 
effect, but will leave the party to his 
reniiedy at law. — Whore, tiiorefore, 
the declaration claimed epeoiflo per- 
formance of an atrreement to sell an 
hotel, & transfer the llconso, & referred 
to certain ITovlpcIal Ordinances from 


which It appeared that the license had 
expired. It was held bad on domurrer. — • 
Day V. IlAMMET (1873), 1 N. Z. Jur. 
64.— N.Z. 

q. Agreement for sale of land — 
Vendor unable to make title through 
conduct of purchaser .] — NiooiA Valley 
Lumber Co. w. Meeker (B. C.), [1917] 1 
W. W. R. 556.— CAN. 

r. Agreement for exchange of equities 


— Failure of one party to secure assent of 
title oumers to assignment .] — Douglas 
V. Sharpe (Saak.), [1917] 2 W. W. R. 

1177.— CAN. 

t. Contract to deliver property of 
another.] — The ct. will not grant spo- 
olflc performance of a contract to deliver 
property which does, not belong to the 
oonlractor, — RisaiK v. I'rktoria 
0(PALITY, [1907J T, S. 1024. — S. 
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reasonable expectation of becoming possessed of 
them by the time appointed for delivering them, 
otherwise than by purchasing them after making 
fhe contract. — IIibblewhite v. M‘Moiiine (1839), 
5 M. & W. 402 ; 8 L. J. Ex. 271 ; 3 Jur. 509 ; 151 
E. B. 105 ; subsequent proceedings (1840), 6 M. ^ W. 

^nTWtations :—0oiuA. Mortimer v. M'Callan (1840). 6 M. & 
W. 58. Reid. RomloU Thackoorseydasa v. Soojninuull 
])hondinull (1848), 4 Moo. Ind. App. 339 ; Grizowood v. 
Blano (18.51), 11 C. B. 52G ; Taylor v. Stray (1857), 2 
C. B. N. S, 176 ; Sikes v. Wild (1801), 1 B. Sc S. 587 ; 
Thacker v. Hardy (1878), 4 Q. B. D. 085. 


828. Agreement for sale of land — Power to sell 
contingent on prospective Act of Parliament — Act 
not yet obtained.] — In a contract for sale of land 
the vendor, being a tenant for life with a proviso 
against alienation, agreed to apply for an Act of 
Parliament to enable him to convey ; the ct. 
refused, upon demurrer, to stop a suit for sj)ecific 
performance on the ground that the Act of 1‘arlia- 
ment had not been yet obtained. — Devenlsii v. 
Buown (1850), 20 L. .1. Ch. 23 ; 27 L. T. O. S. 287 ; 
20 .1. P. 820 ; 2 Jur. N. S. 1013 ; 4 W. B. 783. 


iSUB-.SKCT. 3. — SirPEliVENlNG ClUCUMSTANCKS. 

829. General rule.] — Wlicn a ct. of equity is 
asked to enforce a covenant by decreeing specific 
performance or granting an injunction — in other 
words, wlien equitable as distinguished from legal 
relief is sought, equitable fw dtstinguished from 
l(‘gal d(*fencos have to be considered. The conduct 
of pltf. may disentitle him from relief ; his ac- 
quiescence jii wliat he complains of or his delay in 
seeking lelief may of itself be sufficient to preclude 
him from obtaining it. . . . lint, before granting 
equitable- relief, cts. of equity look not only to the 
words of a covenant, but to the object to attain 
whicli it was entered into ; & if, owing to circum- 
stances which have occurred since it was entered 
into, such object cannot be attained equitable 
relief w'ill be refused (JjIndley, L.J .).— Knight r. 
SiMMONDS, [1890] 2 Ch. 291 ; 05 L. J. (Ui. 583 ; 
74 L. T. 503 ; 11 W. K. 580 ; 12 T. L. R.. 401 ; 
10 Sol. Jo. 531, C. A. 

Consd. Rowell v. SutohelJ, [1903] 2 Ch, 212. 

Refd. Hoboy Sainsbury, [1913] 2 Ch. 513 , Riimuz v. 

Lclffh-oa-Sea Conservative & Unionist Club (1915), 31 

T. L, R. 174 ; Grant v. Uerwont, I192H] 1 Ch. 902. 

830. Bankruptcy of party.] — To a bill for 
specific performance, a plea by a sole deft, of his 
bk])cy. subsequent to the bill filed was allowed.— 
Cane p. Smith (1851), 14 Beav. 49 ; 18 L. T. O. S, 
3 ; 15 Jur. 735 ; 51 E. R. 205. 

.] — See, also, JjAnhlord & Tenant, Vol. 

XXX., xip. 401, 402, 405, Nos. 037, 056, 085. 

lUness of party — One of two proposed lessees.]-- 
See IjAndlord & Tenant, Yol. XXX., p. 402, 
No. 063. 

831. Death of party.] — M euedith v. Wynn 
( 1711), Free. Oh. 312 ; Gilb. Oh. 70 ; 24 E. B. 147 ; 
sub nom, Meuith v. Wynn, 1 Eq. Oas. Abr. 70. 
Annotation: — Refd. Salwey r. Solwoy (1770), Amb. 692. 

832. -.] — Money devised to be laid out in 

land to the use of B. in tail, remainder to the use 
of 0. in fee ; B., having no issue, agrees with O. 
by deed to divide the money, before this agree- 
ment is executed B. dies ; this agreement shall 
bind, in favour of his exors. — O arter v. Oarter 
( 1733), Oas. temp. Talb. 271 ; 25 E. B. 773, L. O. 

833. — (1) In contracts, if a tenant in 

tail persists in refusing to execute & dies, the ct. 
will not decree the succeeding tenant in tail to 


])erform it ; for such a one takes paramount, per 
J or mam dntii. 

(2) Thougli spocifiG performance might have 
been dccrood against original parties holding as 
tenants in common, yet, where an alteration 
prevented decree as to one moiety, the ct. 
would not direct a porfonuance as to the other : 
the contract being entire, & an execution of half 
of it inadequate to the prime object. — A.-G. r. 
Day (1749), 1 Ves. Sen. 218 ; 27 E. R. 092, L. C. 

Annotaiions : — As to (1) Consd. Frank v. Moinwartne (1839), 

2 Beav. 115 ; Horrooka v. Rigby (187^, 9 ChTl). 180 ; 
Rankes v. Small (1887), 36 Ch. D. 716. Retd. Buckmaster 
V. Harrop (1802), 7 Ves. 341 ; A’x p. Minor (1805), 11 
Vos. 559. Aa to (2) OODSd. Ilorrocks v. Rigby (1878), 9 
Ch. I). 180. Generally, Retd. Blagdou v. Bradbear (1806), 
12 Ves. 4GG. Mentd. Whittaker v. Whittaker (1792), 4 
Bro. C. C. 31 ; A.-G v. Bavlos (1804), 9 Ves. 535 ; Harford 
V. I’urrler (1816), 1 Madd. 532 : Prloo v. Hathaway (1822), 

6 Madd. 304 ; GIblett v. llobsou (1834), 3 My. & K. 517 ; 
Bhllpott V. St. Qeorgo’s Hospital, Smith, Kltohing Sc 
Scott, St. George’s Hospital v. Pldlpott, Smith, Kltohing, 
Sc Scott, A.-G. Rhilpott, St. George’s Hospital, Smith, 
Kltehinpr, & Scott (1857), 3 Jur. N. S. 1269 ; Mocking v. 
Hooking, [1917] 1 Ch. 77, 

834. - -.] — Mortimer v. Oatm*er, No. 380, 

ante. 

835. -.] — A contract that the one party 

shall convey an estate, & the other shall grant an 
annuity, shall be carried into execution, though 
the vendor died previous to any paj'mont of tlio 
annuity, one having accrued due, having been 
tendered.— J ackson v. IjEVER (1792), 3 Bro. C. 

005 ; 29 E. R. 724, J.. 0. 

Annotations : — Consd. Pritchard v. Ovoy (1820), 1 Jac. Sr W. 
396. Folld. Kenney v. Wexham (1822;, 6 Mad<l. 35.'). 
Retd. Twlgg V, Fifleld (1807), 13 Ves. 517; Strickland v. 
Tumor (1852), 7 Exoh. 208, Mentd. Wjvlll v. Exotor 
(Bp.) (1815), 1 Price, 294, n. 

836. .] — The ct. wiU decree a specific 

performance of a contract for sale of a li fo annuity, 
though tlie annuitant be dead at the time of the 
decree. — K enney v. Wexham (1822), 0 Madd. 
355 ; 50 E. R. 1120. 

Annotations: — Consd. Strickland v. Tumor (1852), 7 

Exch. 208. Apld. Coles v. Brlstowo (1868), L. R. 6 E<j. 
149. {See 4 Cm. App. 3.) Retd. Counter v. Maepherson 
(1845), 5 Moo. 1>. C. C;. 83. 

837. j — A landowner, through whose land 

a railway co. proposed to pass, agreed in May, 
1801, to withdraw his opposition to their bill on 
the terms that the co. would vary the course of 
their line <fc make certain bridges, works &; 
approaches. The co. gave a notice to treat, & 
on Mar. 20, 1807, they went into possession. On 
May 27 a further agreement was come to that the 
CO. should pay D2,250 for purchase-money A 
compensation & should construct tlie bridges 
askew according to an agreed plan. The co. 
constructed the line as agi’eed upon, but did not 
complete the works, nor jiay the purchase-money, 
nor the interest, though completion of the works 
was demanded in July, 1808, & payment of 
interest in Dec. 1808. On Peb. 0, 1809, a sub- 
stituted agreement was made between the land- 
owner & the co., whereby, it was agreed that an 
e.stmiate should ho made by the co.’s engineer of 
the cost of completing the road, & submitted to 
A. the landowner’s agent, “ for apjltoval ; in 
cose of dill’eronce the amount to bo determined 
by B.” ; the amount, “ when agreed or deter- 
mined ” to be paid to the landowner, “ in dis- 
charge of all obhgations as to the road ; & “ the 
purchase to be completed forthwith.” In Dec. 
1871, A. died ; in May, 1872, the co., for the 
first time, sent in an estimato for the cost of 
completing the road. The purchase had not been 
completed, & neither the purchase-money nor any 


PART III. SECT. 15, SUB-SECT. 8. 

a. Contract to cvlHvate specified lands for specified time — Tenancy loti throngh non-payment of rent by immediate land- 
lord.] — Indkr Prkshap Singh v. Camtbelx (1881), I. L. R. 7 Oalo. 474 ; 8 C. L. R. 501, — IND. 
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Serf. 15. — Impossibilify of performance : Snh-secis. 

3, 4 5. Seri. 1 6 : S ttb-seef. 1.] 

interest had been paid. B. was living ; 

the submission of the estimate to A. for approval 
was of the essence of the agreement of Feb. 6, 
1869 ; A, inasmuch as by his death the agreement 
Avas incapable of being performed in the manner 
A form therein specified, the ct. could not enforce 
peifomiance of it. Specific performance decreed 
of the works according to the agreements of 1864 
A 1807. — Fikth V. Midland By. Co. (1875), 
L. U. 20 Eq. 100 ; 44 L. .T. Ch. 313 ; 32 L. T. 
219 ; 23 W. R. 509. 

Annoiation Mentd. County Hotel & Wine Co. v. L. & 

N. W. l{y., [J918] 2 K. B. 251. 

.]~ *SW', also. Sale of Land, Vol. XIj., 

pp. 207-209, Nos. 1727-1750. 

Frustration of adventure.]^ — See Contract, Vol. 
XII., pp. 386-404, Nos. 3172-3252. 

Agreement for sale of house — Destruction by 
earthquake — Pending action .] — See Sale of J.and, 
Vol. XL., p. 186. No. 1551. 

Destruction by fire .] — See Sale of liAND, 

Vol. XL., pp. 188, Nos. 1574-1580. 

838. Agreement with officer of company- — 
Failure of company.] — A co. haA ing been foiTned, 
or attempted to be forir\ed, for the improvement 
of 11. island, A for constructing a floating bridge, 
pltf., who claimed to be lord of the manor, entered 
into a contract Avith deft., the sole, to tlie co., to 
grant a lease of a portion of the island, Avhicli Wius 
to be fully carried out by a certain specified time. 
In consequence, l\oAve\er, of pltf. not being in a 
position to make out a good title to the property, 
he failed to fulfil his agreement, wlioreupon deft, 
in equity commenced proceedings against him at 
law for damages, upon which pltf. filed his bill 
for an injunction A siieejfic i)erformance of the 
contract; this injunction A\as afterwards dis- 
solA'ed. T'pon the hearing of tlie cause upon the 
application for a specific performance of the agree- 
ment — Held : as the agreement liad reference to 
an object wliicli had utterly failctl, namely, the 
formation of a co,, it was against equity to call 
upon deft, to fulfil that agreement ; A the bill 
must be dismissed with costs. — Padwk’K v. 
Uanslir (1850), 14 J.. T. O. S. 543. 

839. Agreement for transfer of shares — Trans- 
ferring company wound up.] — By an agreement 
in .lime, 1864, between two limited banking cos., 
it was agreed that- co. L. should be dissolved and 
that their goodAA'ill shoidd be taken oA-er by co. 
M. ; that M. should increase their capital, A that 
10,000 of the new shares, crediti'd with £10 each, 
should he allotted “at par to the directors” of 
L. “for distribution amongst their shareholders,” 
tJie L. directors paying £100,000 consideration for 
the new shares to be issued to them. Of the 
10,000 shares only 9,740 were apjihed for and 
allotted to L. shareholders. In 1805 the E. 
directors issued a circular to their shareholders 
dissuading them from taking M. shares. In 1866 
the M. bank made a call, which Avas badly met, A 
many shares were forfeited in consequence, in- 
cluding some held by the liquidators of the 1.. 
bank. In Mar. 1867, a mutual release was 
executed between the cos. It recited that the 
£100,000 had been paid A, inconsistently with tho 
fact, that the M. bank had duly allott^ to such 
persons as the liquidators of the L. bank directed 
the 10,000 shares mentioned in the agreement. 
In Nov. 1867, a right to “ a large number” of 


unissued M. shares was assorted by the secreta’’^ 
of the Ji. liquidatoi’s in a letter, but no step was 
taken. In Sept. 1868, a formal demand was 
made by the solrs. of the liquidators for the 
remaining shares. In Feb. 1869, the M. bank 
was wound up, A the M. liquidatoi'S made a return 
of £5 10.S. per share to their shareholders, calls 
haAdng been made upon them A paid for moneys 
which were found not to be required. Upon the 
L. liquidators claiming to be entitled, on behalf 
of the L. shareholders, to participat-e in the return 
to the extent of 200 £10 shares : — Held : the 
agreement was now incapable of specific iiorform- 
ance ; A summons dismissed. — lie MERCANTiiiE A 
Exchange Bank, Ex p. London Bank of Scot- 
land (1871), J.. R. 12 Eq. 268. 

840. Agreement to supply apparatus for signal 
station — Suspension of station.]— JjLOyd’s Mar- 
coni International Marine (.Communication 
Uo. (1907), Times, Fob. 1(5. 

Aniwiatwn : — Apld. Aiidenshavv U. D, C. t\ Manchester 

Corpn. (1907), 71 .1, P. 94 2. 

Covenant to repair In lease — Lease of copyhold 
land — Lease for period Involving probable for- 
feiture.] — Sec Uoi'YiioLDS, \'ol. XllL, p. 68, 
No. 8.57. 

841. Waiver of conditions Incapable of perform- 
ance.] — N. agreed to take a lease on C,, (be lessor, 
executing such repairs as they should jointly agree 
upon. N. entered into possession, A laid out 
money on the jiremiscs. (C. sold the premises to .T., 
A .shortly aft(‘rwards died. 'I'he repairs were noti 
done. N., (on years after he had taken posses- 
sion, filetl a hill to leslram an action of ejectment 
by .1., A prayed for specific jicrformanee, he 
waiAung the stipulations, which had become 
mcapalde of b(*ing performed, but he made no 
foiTual waiver. A demurrer to this bill was put 
in A overruled. — Noruls v. Jackson (1862), 3 
(Jill. 396; 5 L. T. 576; 8 Jur. N. S. 930; 10 
W. R, 228 ; 66 E, R. 464 ; previous proceed iiujs 
(1860), 1 John. A IT. 319. 


Sub-sect. 1. — Partial Impossibility. 

842. Whether performance as part to decreed.] 

- - Where an eciual agreement cannot, by reason of 
a subsequent Act; of I’arliament, or some other 
lawful impediment, bo performed m the Avhole ; 
yet the same sliall be specifically executed in such 
part of it as remains laAvful. — Bbttesworth v. 
8t. Paul’s (Dean A (.’hapter) (1728), I Bro. 
Pari. Oas. 240 ; 2 Eq. Pas. A hr. 26 ; 1 E. R. 541, 
II. L. ; revsy. S. V. sul) nom. Betj7svvoutjt v. St. 
l*AUi/s (Dean A (’hapter) (1726), (Jas. temp. 
King, 60, ij. C. 

Annotalionn : — Reid. Mooro r. Clench (1875), 94 L. T. 13 
Tallby v. Official Receiver (1888), 13 App. Cas. 523. 

843. — — .] — A.-(J. V. Day, No, 833, ante. 

844. - — .J — A. contracted with B. for tho 
purchase in fee of property in ignorance that B. 
was only entitled to an estate pur autre vie, A 
that C., B.’s wife, was entitled to the remainder 
in fee on the determination of the particular life. 
D., with full knowledge of A.’s contract, took a 
conveyance from B, A C. of tho iiroperty, acknow- 
ledged by C. so as to pass her interest : — Held : 
A. was entitled, by way of specific perfonnance, 
to a conveyance from D. of B.’s interest, with 
compensation in respect of C.’s interest, wliich B. 
was unable to bind or convey without her con- 


as 
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sent. — Barnes v. Wood (1869), 1j. R. 8 E(i. 424 ; 
38 L. J. Ch. 683 ; 21 L. T. 227 ; 17 W. R. 1080. 

Annotations: — Expld. Castle v. WUkiuson (Jf^70), Ch. 
App. 534. Apld. Hooper v. Smart, Bailo 5 '- v. Piper 
(1874), L. R. IH Kq. G83. Distd. Rudd v. Lascellcs, [1900] 
1 Ch. 815. 


Sub-sect. 5. — Contracts in the Alternative. 

See Bonds, VoI. VII., pp. 210, 211, Nos. 518- 
531; Contract, Vol. Xll., p. 401, Nos. .32.53- 
3259. 

Sect. 16 — RESCISSION OR VARUTION OF 
CONTRACT. 

Sub-sect. 1. — Rescission. 

Sec, generally. Contract, Vol. XII., pp. .332- 
359, Nos. 2790-2989. 

845. Whether defence to claim — Rescission by 
conduct.] — If it clearly appears that pltf. in a ct. 
of equity insisting on siicli an agreement cont.ainod 
111 letters, lias by acts done, waived it, A tliercby 
drawn in another to purchase, A complete his 
])mchase, in such case it would be a good defence 
to be insisted on by the second inirehaser, showing 
that he proceeded bona ji(le,lsi consecpiently would 
r(!])ut any equity of the first purciiaser (Lord 
ll\RDWrCKE, C.). — liUCKlIOUSE V. CuossBY (1737), 
2 Cq. Cas. Abr. .32 ; 22 E. R. 28 ; sab no7n. B.\rK- 
Hocsio e. Mohun, 3 Swan. 434, n., L. C. 

A nuototion • — Consd. fttartiii v. IMiLchell, Martin r. Pi'llo 
(1820). ii Jae. cN \V. IIJ. 

846. .J — Deft, having been left in 

possession as owner for a long tune, pltf. having 
done act-s ineonshstent with the notion of his being 
owmer Jumself, W'iiich was considered as amounting 
to a waiver.-- Kokse (Earl) v. Sterling (]81(>), 4 
Dow, 412; .3E. R. 1221, 

Aiitioiotion . — Mentd. Wakefield r. Gibbon (IH57), 1 Glfl. 401. 

847. Rescission of written contract by 

paroi — Necessity for ciear proof.] — B uckhouhe v . 

CbiOHSBV, No. 845, anle. 

848. - — — .] — Though a parol waiver 

of a written contract, amounting to a complete 
alianclonment, A clearly pro\'od, woidd bar a 
specitic performance, or evim parol variations, so 
acted upon, that the original agreement could no 
longer be enforced without injury to one jiarty ; 

V ariations, verbally agi’eed upon, are not sullicient 
to prevent the execution of a written agreement : 
the Situation of the parties in aU otlier resjiects 
remaimng the same. In this case the variations 
were aU for the advantage of deft, by gratuitous 
covenants of jiltf. — Ruioe c. Dyer. (I.SIO), 17 
\'<‘s. 356 ; 31 E. R. 137. 

A nnotalion s Apld. Vezey t>. RasldolKb, [IfiOJ] 1 Ch. G.'L. 
Consd. MorrlB v. Raron, [1918] A. C. I. Refd. Robinson 
V. I’age (1820), J Russ. 114 ; Htowell v. J!ol)iiihou (1837), 

3 Ring. N. C. 928. 

849. .] — Although a parol waiver of 

a w'ritten agrt'ement conciTnmg land, amounting 
to a complete rescission of the original contract, 
may be a good defence to an action for siiecilic 
performance, yet variations verbally agreed upon 
cannot be relied upon by way of defence, the 
original agreement may, notwithstanding, be 
ordered to be specifically performed.- — ^Yezey v. 
RASHI.EIGH, [1904] 1 Ch. 634 ; 73 L. .1. Ch. 422 ; 
90 L. T. 663 ; 52 W. R. 442 ; 48 Sol. .Jo. 312. 

Annotations: — Consd. Wllllama v. Moss Empires, [191 5J 
3 K. B. 242 ; Morris v. Baron, [1918] A. C. 1. 

Agreements for leases.] — See Land- 


& Tenant, Vol. XXX., pp. 388, 389, Nos. 
523-525. 

850. Rescission by novation — Subsequent 

parol contract inconsistent with written contract.] — 

(1 ) Where an undated wi’itten contract for a leasi* 
omits to state the jieriod of commencement, A 
contains nothing from which it may be inferred, 
a specific performance' of it cannot be enforced as 
a written oontraed.. 

(2) Wliere a party to a wu-itten contract enters 
afterwards into a parol one, meonsistent with it, 
he tliereby so far abandons the written contract, 
that he cannot enforce a specific' pi'rformanco of it 
m equity , — (iiLBERT i\ Hall (1831), 1 L. .1. Ch. 15. 

851. - — — Agreement with projected rail- 

way company.] — Certain jii'isons intended to form 
a railway from A. to R., wdiich w'as to jiass over 
pltf.’s ('stall'. Pltf. oppejsed the project ; but, on 
tlie agent for the proji'ctors agreeing, in writing, 
to pay him £20,000 for tlie jiortion of Ids esLate 
over which the railway was to pass, bo consented 
to withdraw his oyiposition. At tlie same iiiiK' 
certain other jtersons intended to foi-m a railway 
between tJio same termim, but by a different line, 
which also passed through jiltf.'s estate, but not 
through the same jiart of it as the former lino: 
14 acres of plf.f.’s land were rc'iiuired for the former 
railway, A 16 acres for tln^ latter. The pltf. 
ojiposed the latter railway also. The agents for 
the rival pi-ojectors then entered into A signed an 
agre«*ment, which was approved of A signed by 
pltf.’s agent, by which they agre(:»d that the th’st 
IiiK' siiould be abandoned A tin' second adopted, 
A that tlie adojited lino should take tlie engage- 
ments entered into, with the landowners, by the 
abandoned line ; A thereupon, pltf. withdrew' his 
ojiposition to tlie adopted lino ; A t he Aist of 
Ibirliamcnt for making the second railw.ay A for 
incorporating the jirojectors of it was passed : — 
Held : the ineoryiorated co. were bound to perform 
the agreement made with pltf. by the projectors 
of tlie tirst railway. — Stanley v. Ciieotich A 
Birkenhead Ry. Co. (1838), 3 Mv. A Cr, 773; ti 
Sim. 261 ; 1 Ry. A Can. Cas. 58; 40 E. R. 1124. 

AnnoUitions : —Apld. ProHtou Liverpool, Manchester & 
Newcastle- on -T jtio Junction Ry. (1851), 7 Ry. & Gan. 
CuH. I. Consd. Limisey G. N. Ry. (1853), 10 Hare, 
001. Apld. Eastern Gonnties Ry, r. Hawkos (1855), 5 
H. L. Gas. 331. Consd. Gaicilouiun A Dumliartoiishiro 
Junction Co. r. ndoasburifh llarbom- TriLstecs (1850), 
27 L, 'T. U, S, 24 i. Refd. Williams r. Ht. Gcorpre's 
Harbour Co, (1857), 24 Boav. 339 ; Shrewsbury r. Nortli 
Stafi'orilsbirc Ry. (1805), L. R. 1 Eq, 593. 

852. .] — Two railways called A. 

A B. were projected, by dillerent jiarties, to run 
from M. towards N. An Act- W'as jiassed incor- 
porating the jii'ojectoi'S of botii railways into one 
co., A for making a railway partly in the line of A., 
A partly in the line of B., the latter being the line 
selected with respect to pltf.’s estate. Rending 
the Act, the promoters of the two railways agreed 
with each other that, whert5 either co. should have 
entered into contracts with landowners whoso 
property might be ath'cL'd by either lino, though 
m a somevvliat dilfc'ri'ut/ mode, the contracts 
entered into b>' the co. proposing the rejected 
line sliould be adopted by tlie united co. A copy 
of this agreement was subsequently sent to pltf. 
by the united co. The projectors of line A. after- 
wards vacated their agreement with jiltf. '.—Held, : 
pltf. could not enforce that agreement against the 
umted co.— G reenhalgii v. Manchester A Bir- 
MINGILYM Ry. El). (1838), 3 My. A Or. 784 ; 9 Sim. 
416 ; 1 Ry. A Can. Cas. 68 ; 8 L. J. Cfii. 75 ; 2 
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Seri. 10 . — liencission or variation oj contract : Svb~ 

•fur. 1035 ; 40 JO. R. 1J28 ; on a2jpeaJ, 3 My. & Cr. 

р. 789, J^. C. 

Annolaiions : — Cousd. Lindsoy r. Q. N. Ry. (1853), 10 Hare, 
004. Refd. Galbreath r. Armour (184.5), 4 Bell, Sc. App. 374. 

853. .] — Preston v. IjTvehpool, 

Manchester & Newcastus-upon-Tyne Ry. Co. 
(1851), 1 Sim. N. S. 586 ; 7 Ry. & Can. Cas. 1 ; 
21 L. .T. Ch. 61 ; 61 E. R. 226 ; on avjwal (1856), 
5 H. L. Cas. 605, H. L. 

Annotations : — Comd. Lindsey v. G. N. Ry. (1853), 10 Hare, 
004 ; ShrewsbiUT v. North Staffordshire Ry. (1865), 
L. R. 1 Eq. 59.3. Refd. Gage v. Newmarket Ry. (1852), 
7 Ry. & Can. (kus. 108 ; Gooday v. Colchester & Stour 
Valley Ry. (1852), 7 Ry. & Can. Cns. 375 ; Stuart r. 
L. & N. W. Ry. (1852), 15 Beav. 513 ; Webb v. Direct 
London & Portsmouth 1^. (1852), 1 De G. M. & G. 519 ; 
Eastern Coimties Ry. v. Ilawkes (l855), 6 H. L. Cas. 331 ; 
('aledonian & Dumbartonshire Junction Co. r. ndons- 
burgh Harbour Trustees (1856), 27 li. T. O. S. 241 : 
Scottish North Eastern Ry. v. Stewart (1859), 33 L. T. 
O. S. 307 ; Taylor ii. Chichester Sz Midlmrst Ity. (1867), 
L. R. 2 Exch. .356 ; Mann v. Edinburgh Nortborn Tram. 
Co.. [1893] A. C. 69. 

854. Agreement for lease.] — In 

Aug. 1856, pltf. agreed to let a house to deft., for 
seven, fourteen, or twenty-one years, deft, to keep 
the premises in repair, & paint <fc paper as therein 
mentioned, & deft, was let into possession. In 
1869 pltf. agreed with deft, to accept a Mr. W. as 
trcnant in his room upon the same terms, deft, 
guaranteeing the rent. W. had just before tliis 
been let into i^osseasion by deft., be paid rent 
till 1863. In that year deft, gave a notice to 
determine his tenancy at the end of the first seven 
years. W. & deft, having both denied their 
liability t.o paint <fc paper according to the teniis 
of the original agreement, pltf., in Nov. 1864, tiled 
his bill to compel deft, to accept a lease; — Held: 
deft, could not be compelled to accept a lease. 

The agreement of 1859 was substitutionary for 
the agreement of 1856, & although pltf., if he liad 
within a reasonable time called upon deft, to 
procure W. to take the leasts would probably, 
upon deft, failing to do so, have been entitled to 

с. all for performance of the original agreement, ho 
was not so entitled after tlio time which had 
elapsed, &, semhle, deft.’s notice in 1863 would 
liave been sufficient to prevent specific perfoim- 
ance. — M oore v. Mahkable (1866), 1 Cdi. App. 
217 ; 13 L. T. 725, L. JJ. 

.] — See, geiurally, CoNTRAC'!’, Vol. 

XI T., pp. 596-606, Nos. 4956-5027. 

855. Contract abandoned.] — A., by deed, 

contracted with B., that, in consideration of £100 
expre.ssod to be paid to A, by B. he. A., would 
maintain, educate, apiii’entico B.’s child, a boy 
of five years, & that if he had no child of his own, 
B.’s child should, in case of his attaining twenty- 
one years, have all his, A.’s, real personal estate 
at his death, subject to a life interest for his widow. 

It appeared, from the circumstances of the case, 
probable, that ( he apparent consideration of £100 
was not, in fact, paid, or intended by oitlier par*ty 
to be paid, & that it was stated in the deed pro 
formd only. There was some evidence that the 
child was at A.’s house after the date of the deed, 
but it aj^peared doubtful whether the child ever 
lived with A. in the manner provided by the 
contract, & ho soon after was residing with his 
father, B., & the ct. was satisfied that A. & B., by 
agreement between themselves, abandoned the 
contract, & that the status of the child had not 
been altered by anything done by A. in pursuance 
of the contract. Upon a bill filed by the child, 
after the death of A. : —Held : the contract, 
having been abandoned by the contracting parties, 
could not be enforced by the child. 


Qa. : whether this ct. 4vould perform a contract, 
by which a person, for a sum of money, deprives 
liimself of tlie jiossibility of realising property 
which he can dispose of by will, & thus dosti'oya 
an active motive for bettering his condition in life. 

Qu. : whether, if the contract had been so acted 
on by A. as to alter the status of the child, the 
child could have enforced the contract. — Hill v. 
Gomme (1839), 5 My. & Cr. 250 ; 9 L. J. Ch. 64 ; 
4 .lur. 165 ; 41 E. R. 366, E. C. 

A nnoiai ion -TAenii. Gi'een v. Paterson (1886), 32 Ch. D. 95. 

856. — — .] — To hold that a contract can 

be put an end t o by one of the contracting parties 
changing his mind with respect to it, whereby be 
has made the acquisition of the property a matter 
of no moment or use to liirn, would be introducing 
a most dangerous principle & innovation into the 
doctrines of this ct. with regard to the specific 
performance of contracts (Romilly, M.R.). — 
Stuart (Ijord James) r. JjOndon & North Wes- 
tern Ry. Co. (1852), 15 Beav. 513 ; 7 Ry. & Can. 
(’as. 25 ; 16 Jur. 209 ; 51 E. R. 6.36 ; on appeal, 
1 De G. M. & G. 721. Iv. JJ. 

Annotations : — Refd. Gopro r. Newmarket Ry. (1852), IS 

Q. B. 457 ; Gooday v. Colchester, etc.. Ry. (1852), 17 

Beav. 1 32 : ShrowHhnry & Birmiiiffham Ry. v, L. & N. W. 

Ry. (1853), 4 Do G. M. A G. 115 ; Eastern Conntlos Ry. 

r. llawkos (1855), 5 H. L. Cos 331 ; Norwich Corpn. v. 

Norfolk Ry, (1855), 1 E. & B. 397. 

857. ■.] — S. contracted for the pur- 

chase of leasehold property subject to two mtges., 
it entered into possession of the ju-operty, under 
the contraet, but the contract was afterwards 
abandoned. S. then paid oil the mtges., still 
continuing in possession of the property. S. died. 
On a bill (lied by the mtgor. against tlie representa- 
tive.s of 8., for either the specific performance of 
the original coiilract , or redemption of the pro- 
perty, 6c an account : — Held : the contract could 
nol< be specifically enforced. — Patch v. Wit,d 
(1861), .30 Beav. 99; 5 L. T. 14; 7 Jur. N. S. 
1181 ; 9 W. R. 844 ; 54 E. R. 826. 

858. Threat to rescind — If contract not 

completed at time stipulated.] — In Mar. 1904, 
eomrs. agreed to purchase land for a jiublic imr- 
pose, subject to certain consents being obtained, 
which were in fact obtained in May, 1906. 

In Apr. 1905, the vendor wrote ; “ After the 
exjjiration of the period named ” for completion 
“ 1 shall not consider myself bound by any agree- 
ment, but shall dispose of the lots as I may think 
fit ” ; &; in June, 1906, he wrote : “ The comrs. 
have most vexatiously delayed necessary procedure 
for upwards of two years. I therefore wish them 
clearly to understand that I shall not consent to 
extend the time of settlement for one day ” ; — 
Held : the vendor had not debarred himself from 
askmg for specific performance of the contract. — 
Laughton v. Port Erin Comrs., [1910] A. C. 
565 ; 80 L. J. P. C. 73 ; 103 J.. T. 148, P. C. 

859. Waiver of right to rescind — ^Long posses- 
sion.] — Hall v. Laver, No. 741, ante. 

860. Acceptance of Instalments after 

breach of contract.] — Several suits at law & in 
equity, to detennine the title to certain lands, were 
pending between persons claiming to be mtgees. 
of such lands, & one who claimed the same lands 
in fee by title, under a settlement, paramount to 
the mtge. Pltf., claiming to be a subsequent 
mtgee. of the same lands, contracted to purchase 
the interests of the prior mtgees. in their principal 
moneys, arrears of interest & securities, & to pay 
the i>urchase-money at certain stipulated times, all 
of which, except an annuity, were to be paid in 
1843 ; & to pay & indemnify the prior mtgees. 
against the past & future costs of the suits & pro- 
ceedings ; & time was to be of the essence of the 
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contract. Pltf. did not pay the instalments until 
a considerable time after the stipulated period but 
such later payinonts wore accepted by the vendors. 
The bill, filed in 1845, when some of the payments 
still remained to be made, alleged that defts. 
refused to perform the agreement, & prayed a 
specific performance ; — Held : the time of per- 
forming the several acts by the agreement on both 
sides being past, the ct. would now enforce a 
contemporaneous performance of the contract 
by both parties.— Hunter ^5. Banieu (1845), 4 
Hare, 420 ; 1 New Pract. Cas. 107 ; 14 L. .1. Ch. 
191 ; 4 L. T, O. S. 473 ; 9 .Tur. 626 ; 07 E. R. 712. 

Annotations : — Mentd. Kulght v. l^owyer (1858), 2 T)e G. & 

J. 421 ; Ilutloy v. Hutley (1873), L. R. 8 Q. R. 112. 

861. By conduct.] — Monro xk Tayt.or, 

No. 259, ante. 

862. By defending proceedings.] — Harri- 

son V. Brown (1801), 14 W. R. 193, n. 

863. By commencing proceedings.] — A. A 

B. had entered into a contract, A, a dispute having 
arisen, B. commenced an action at law in respect 
of a portion of the contract. A. filed a bill for 
specific performance, & moved to restrain the 
action : — Held : B. could not, after having com- 
menced an action at law on the contract, set ui^ in 
equity the defence of an alleged i)revious waiver 
of li. -- WiiiTfAKiOR V. Fox (3805), 13 L. T. 588; 
14 \V. R. 192. 

Rescission under express contractuai power.] — 

Sat.k of l^Ni), \'ol. XL., pp. 83, 90-98, Nos. 
033, 095-755. 

Rescission by vendor of iand.] — See Saue op 
iiAND, Vol. XL., pp. 221-225, Nos. 1914-1948. 

Repudiation by purchaser of land.] —Sec Sale of 
L\ni), Vol. XL., pp. 243-258, Nos. 2121 2241. 


Sub-sect. 2. — Variation. 

Sec, generally, Contract, Vol. XII., pp. 359-308, 
Nos. 2990-3074. 

864. Whether defence to claim.] — ^A suit for 
the specific performance of an agreement witli n 
variation cannot be supported. — Nurse v. Sey- 
mour (Lord) (1851), 13 Beav. 254 ; 51 E. R. 98. 

866. .] — Paris Chocolate Co. v. Crystai. 

Pal\ce Co., No. 98, ante. 

866. Parol variation of written contract — 

Where agreement oppressive.] — Bill for perform- 
ance of written agreement ; parol evidence read 
of different agreement ; dismissed with costs ; & 
pltf. cannot resort to agreement set up by deft. 
I*arol evidence allowed, where a hard agreement 
or in part executed. — Legal v. Miller (1750), 2 
Ves. Sen. 299 ; 28 E. R. 193. 

Annotations: — Apld. Pitcairn r. Ogbonmo (1751), 2 Ves. 

Sen. 375. Consd. Price v. Dyer (181(1), 17 Vos. 35() ; 

Smith V. Wheatcroft (1878), 9 Ch. U 223. Reid. Klch v. 

•Tackson (1794), 4 Bro. C. C. 514. 

867. Where part performance.] — 

Legal v. Miller, No. 800, ante. 

868. ■ - .] — Price v. Dyer, No. 

848. ante. 

869. Where fraud alleged.] — Wool- 

lam V. Hearn, No. 1285, post. 

870. .] — (1) A., being indebted 

to B., enters into a written agreement, that B. may 
at any time while the money due to him remains 
unpaid, become the purchaser, for £460, of a 
house belonging to A., & that the money due to B. 
from the latter shall bo part payment of the price : 
this is a contract of sale, & not a mortgage to secure 
the debt ; B., having duly declared his option 

to become the purchaser, is entitled tO have the 
agreement specifically performed. 

The agreement is not impaired or altered by 
proposals which the purchaser makes subsequently, 


with a view to an amicable arrangement. Such 
proposals may have an inlluenco on costs. 

(2) Qu. : whether deft., resisting the specific 
performance of an agrocinont, on the ground of 
alleged surprise & fraud, will be allowed to give 
parol evidence of a term of tlio contract, said to 
liave been made at the same time witli, but con- 
tradictory to, those terms of it which were reduced 
into writing, & signed by him.— Bt^nning v. 
Bunning (3822), 1 L. .1. O. H. Ch. 50. 

871. .] — Qu. : can a ct. of equity 

decree the perfoimance of a written agreement, 
where the bill states that the written agreement 
was subsequently varied by parol, & prays, in the 
alternative, cither that the agreement, with these 
variations, may be executed, or that it may bo 
executed as it stands in wi’iting ? — -WuiGiiT v. 
Howard, Howard v. Wright (1823), 1 Sim. & 
St. 190 ; 1 L. J. O. S. Cb. 91 ; 57 E. R. 70. 

Annotations: — Refd. Maebrydo v. Weckisa (185(>), 22 Boav. 

533. Mentd. Mason v. Ilill. (1833) 5 H. & Ad. 1 ; Walker 

V Jeffreys (1842), 1 Hare, 341 , Acton v. Blundell (1843), 

12 M. & W. 321 , Bower v. (k)oper (1843), 2 Haro, 408 ; 

Embrcy v, Ouen (1851), 0 Exch, 353 ; Sampson v. 

lloddlnott (1857), 1 C. B. N. S. 590; Ohaseiuorc t\ 

Richards (1859), 7 H. L. Cas. 349 : Ennor v. Harwell 

(18(]()), 2d.«llT. 410 : Wilts & Berks Canal Navii^ation Co. 

t’. Swindon Water Works Co. (1873), 9 Cb. App. 453, n. 

872. — - .] — Vezey r. R'Vsjnj-RGH, No. 

849, ante. 

Agreements for leases.] — See J.<and- 

LORD & Tenant, \'o1. XXX., pp. 387-389, Nos. 
514-522, .527- .529. 

873. Variation by court.] — Perform- 

ance cannot bo decreed of an agreement with a 
variation made in it by the ct. — .I ordan v. Saw- 
kins (1793), 4 Bro. V. C. 477 ; 29 E. R. 997, I.. 0. ; 
prexnouH proceedings (1791), 3 Bro. F. 388, Ij. C. 
Annotahon : — Reid. Robson i’. Collins (1802), 7 Ves. 130. 

874 . Variation In writing — Of agreement 

for lease — Where no consideration.] — Decree for 
specilic performance of an agreement to grant 
a lease, of which only one part, signed by pltf., was 
found, in the possession of deft., upon the circum- 
stances ; possession, drafts pre))ured & approved, 
& the execution deferred only till repun’s com- 
pleted. An extension of the term according to a 
variation of tlie agreement, also in writing, was 
refused on the ground of want of consideration. — 
Robson v. Collins (1802), 7 Ves. 130 ; 32 E. H. 53. 

875. Unsigned memorandum.] --Ui)ou 

a bill, praying the performance of an agreement, 
duly signed, but ollering to deft, tlie benefit of 
certain variations contained in an unsigned 
rnemorandmn of a subsequent date, tJie ct. will 
decree a specific performance of the agreement 
with tliose variations, if deft, elects to take advan- 
tage of them ; if deft, does not so elect, it will 
decree a specific performance of the original agree- 
ment. — Robinson v. ]*age (1826), 3 Russ. 114 ; 
38 lO. R. 519. 

Annotations: — Apld. Vozoy r. Rashleiffb. [1901] 1 Ch. (531. 

Consd. Morris v. Baron, 11918] A. C. 1. Re!d. lIuHSoy v. 

Horne-l’ayuo (1878), 8 Cb. D. 070. 

876. Specific performance granted of 

original contract.]— Firth v. Midland Ry. Co., 
No. 837, ante. 

877. Specific performance granted 

with variation.] — In defence to an action for 
specific performance of a contract as expressed 
in a document stated by pltfs., deft, pleaded that 
the document did not contain the true terms for 
the jiurchase, but he did not state what the true 
terms were. Deft, afterwards produced a written 
agreement for purchase containing terms differing 
fi*om those in the document stated by pltfs. 
Pltfs. amended their statement of claim, but con- 
tinued to claim specific performance of the contract 
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Sect. 10 . — Rescission or variation of contract: Sub’ 
s ect. 2. Sect. 17 : Suf)-sects. 1 <fc 2, A,] 

aa st ated by them : — Held : pit Is. asking at the 
t rial to have spccilic perfonnanco with a variation 
according to the temis of the agreement produced 
by deft., the action would not be dismissed, but 
judgment would be given for specific performance 
with the variation. — Smith v. Wheatcuoft (1878), 
i) Ch. D. 223 ; 47 L. J. Ch. 746 ; 39 L. T. 103 ; 27 
W. II. 42. 


A nnofations : — C< 
Refd. Berners 


CoMd. Nash V. DLv (189H), 78 L. T. 445. 
rs r. Flemlner, [1925] Ch. 261. Mentd. 


«.vvAu. r JtJiXUUfcf, LlUiSOJ V;U. 401. 1116111(1* 

(xordon v. Street, [1899] 2 Q. B. 641 : Phillips v. Brooks, 
1919] 2 K, B. 243; Said v. Bntt, [1920] 3 K. B. 497 ; 
Lake r. Slnunons, [1927] A. C. 487. 


878. Condition added by vendor — As to 

payment of costs.] — Where an agreement is entered 
into for the sale of an estate, & the parties differ as 
to the quantity agreed to be sold, & the vendor 
tiles a bill for specific performance of the agree- 
ment as to part., & the vendee off ers to complete the 
contract as to that part ; but tlie vendor adds, as 
a condition, that the vendee shall pay the costs of 
the bill : the ct. wdl refuse a decree for siiccitic 
performance.— -Spence v. Mawson (1830), 9 

L. J. O. S. Ch. 10. 


879. Variation not under seal — Contract 

by corporation.] — It is no objection to relief that 
it depends on a variation of or departure from the 
contract made by the directors A officers of an 
incorporated co., such vaiiation or departure not 
being made under the authority of their common 
senl. — W auing V. Mangiiester, Sheppield A 
Lincolnshire Ry. Co. (1819), 7 Hare, 482; 18 
L. J. ('h. 450 ; (>8 E. IL 199 ; on anneal (1850), 2 
11. A Tw. 239, \u ('. 

Annuiaiiona : — Refd. Garrett r. Banstead & Epsom Downs 
By. (1865), 4 De G. ,T. & Sm. 462 ; Foster & DickHW r. 
Hastiups Corpti. (1903). 87 L. T, 736, Mentd. Bli.ss r. 
Sniith (180.5), 34 Beav 508 ; Jic Brighton Club & Norfolk 
Hotel Co. (1865), 30 Boav. 301 ; Garrett r. Salisbury & 
Dorset Junctitm Hy. (1866), L. H 2 Kq. 3.58; Smith r. 
Howclcn Union & Fowkr ( 1890), Hudson’s B, (! , 4t.h ed,. 
Vol. 2, p. 1,56 ; Kollett r New Milk U. D C, (1900), 
Hudson's B. C.. 4th ed.. Vol. 2, p. 298. 

880. Variation by agent without autho- 

rity.] — A landowner who had agreed to take shares 
in a railway eo. eontracted witli tJie co. for the 
sale to them of certain land for a .sum m cash. 
8ub,sequently, the landowner at tlu; request of a 
jierson prc)fessing to act as tlie eo.’s agent, agreed 
to vary the contract by accepting an annual rent- 
eharge in lieu of the sum in casli, upon comlition 
of being released from all liability in respect of 
certain of ins sliares. The conveyance puri>orted 
to be made in consideration of the rentcharge. 
The CO. took posse.s.sion A paid the rentcharge for 
Severn year.s. 3’hey afterwards made calls against 
th(*ir vc-ndor on all the shares ho had originally 
agreed to take, A brought an action against him 
for payment. Tlie landowner thereupon filed liis 
bill to restrain the action, or for specific per- 
foimance of the original contract. The co. 
repudiated tlie authority of their agent to vary tlic 
contract ; — Held : under tlieso circumstances the 
vendor was entitled to spccilic perfonnanco of the 
original contract A to have the amount of calls 
set off as against the purchase-money due to him. — 
J’rk'e V. Deniugh, Hijthin a Lokwen Ky. do. 
(1809), 38 J.. .T. Ch. 401 ; 17 W. K. 572. 

881. Variation providing for conditional 

cancellation.] — Re Hutchinson’s Patent, IIas- 
LEiT y. Hutchinson (1891), 8 K. P, C. 457. 

Anuotoltnn Mentd. Jfe Fletcher’s Patent (1893), 62 
E. J. Ch. 938. 


882. Variation by conduct of parties.] — 

Although the subsequent acts of the parties to a 
contract are not admissible as evidence to va.ry 
its teims, they may prevent one of the parties 
from insisting upon a strict performance of the 
original agreement, — Bruner, v. Moore, [1904] 1 
Ch. 305; 73 J.. ,T. Ch. 377; 89 I.. T. 738; 52 
W. R. 295 ; 20 T. I.. R. 125 ; 48 Sol. .lo. 131. 

Annotations: — Consd. Morrell r. Stiidd A Millington, [1913] 
2 Ch, 648. Refd. Ilortley r. Hymant., [1920] 3 K. B. 
475. Mentd. Erith Engineering Co, v. Sanford Hiloy 
Stoker Co, & Babcock & Wilcox (1920), 37 R. P. C. 217 ; 
Schiller V. Petersen, [1921] 1 Ch. 394 ; I'hlppu v. ItogerH, 
11925] 1 K. B. 11. 

883. Performance involving variation.] — 

Defls. agreed to construct- a road over land of 
pltf., who was to grant defta. a right of way over 
the road vhen completed, A to permit it to be 
declared a public highway by the local board. 
Hefts, were to make tlie road according to a plan 
A siiecitication already approved by the local 
board, A to do all things necessary to carry out a 
ri'solution jiassed by t lu‘ board that the road should, 
six months after completion to their satisfaction, 
ho declared by the board a public highway. The 
specification provided that the pathways should 
be gravelled, A did not ])rovide for moans of 
lighting. After completion of the road, the board 
were advised that the road di<l not comply with 
the re(]uiremenls of Public Health Act, 1876 
(c. 55), s. 152, iuasmucli as it was not flagged noi- 
provKled with means of lighting, A they witliheld 
their sanction to its being deelarc'd a public highway, 
Ifftf. brought an action claiming specific per- 
formance by defts. of the agi-eement, on the 
ground that they had not done all tilings necessary 
to enable the board to declare the road a public 
highway, A claiming damages : — Held : masmucli 
as to comp(*l (lefts, to construct the road so as to 
conforai with the provisions of the Act would bo 
to enforce performance of terms at variance with 
the agreement A entirely outside the contemjilation 
of the parties, specific iierforrnance could not be 
ordered. — Saunders v. Bradino Harbour Im- 
provement Railway A Works (ki. (1885), 52 
L. T. 429. 

884. Evidence affording presumption of exist- 
ence of parol variation — Inquiry directed.] — Where 
a parol agreement varying t he terms of the written 
agreement is set up by (lefts, m a suit tor specilic 
p(U’formance A sui>ported liy evidence affording a 
pn^sumption or susiiicion of its (‘Xistence an inquiry 
will be directed.- -Van r. (kmpE (1837), as reported 
m 3 My. A I\. 2()9 ; 40 E. R. 102. 

Annotntuma : — Refd. I’ortcr r. Drew (1880), 5 C. P. D. 143. 
Mentd. I’ans v. Hughes (1836), Keen, 1 , Steed e. Oliver 
(1847), 5 Hare, 192. 

Agreements for leases.] — Sec IjANdlord A Ten- 
ant, Vol. XXX., pp. 419, 420, Nos. 814-818. 

Variation of partnership articles.] — See Partnior- 
SiiTP, Vol, XXXVI., pp. 348, 349, Nos. 248-259. 

Specific performance with parol variation.] — 

Sec I’art V., Sect. 0, sub-soct. 10, j)ost. 


Sect. 17.-^LAPSE OF TIME IN BRINGING ACHON. 

Sub-sect. 1. — In General. 

885. General rule — Plaintiff must come 
promptly.] — Milward v. Thanet (Earl) (1801 ), 
6 Vcs. 720, n. ; 31 E. R. 824. 

A nnotaiiona : — Apld. Firth v. Greenwood (1855), 25 L. T. 
O. H. 51. Consd. Barclay r, MesHonger (1874), 43 L. J. Ch. 
419. Apld. MillH V. Hayward (1877), 6 Cli. D. 196. 


PART III. SECT. 17, SUB-SECT. 1. 

885 i. General rule — Plaintiff must 
come promptly.] — Pltf, mnst be prompt 
In Becking Hpcelflo iierformaneo of a 


contract, but the amount of delay that 
will prove fatal varies with each cose. — 
Brown v. Tuck (1896), IG N. S. W. 
L. R. (Eq.) 182.— AUS. 


886 li. .] — Mere delay of a 

poity to enforce bis claim at law , 
nimlsheB no groimd for the ct. of 
chancery interfering with his legal 
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886. .] — Hamilton v. (Juant, No. 
02, (Hite. 

887. SOUTHCOMU V. Exicter 
(R p.), No. 920, posf. 

888. — Bads v. Williams, No. 902, 

889. .] -Sharp v. Milligan, No. 

923, posf. 

-.]- - It is a strict rule of this ct., 
that whoever brinfjs forward a contract, as con- 
stituted of a proposal on one side ^ an acceptance 
on the other, should show that the acceptance was 
prompt, unqualified, simple, & unconditional. 

I'lio party applying for specific pi'rformance has 
an option whether ho will bring an action at law, 
k repudiate the contiaet, or whether he will come 
to this ct. for a specific performance of the con- 
ti-act ; & it Ls a very reasonable thing that he should 
be put to exercise that oxition promptly k without 
delay (JiORD Camphell, C.). — Oriental Inland 
Steam Co. r. Briggs (18(11), 4 Do (i. B. k .1. 191 ; 
31 L. J. (fii. 241 ; 5 L. T. 477 ; 8 ,1 ur. N. S. 201 ; 
10 W. B. 125 ; 45 E. 11. 11.57, L. C. 

notations •— Retd. Itfi General I’rovldenfc Assre.. nridprer’s 

Case (1809), L. 11. 9 Kq. 71 . Harils’ Case (1872), 7 Ch. 

App. ■‘‘)H9, 11 

891. — — .]~Barclav r. Messesceu. 

No. 770, ftii/r. 

892. — .J -IvNIGIlT SiMMONDS, No. 

829. (Hitr. 

893. Application of Statute of Limitations.] — 

JIVMILTON f. (iiR\NT, No. 92, (H/fe. 

894. — - .J— -Stat. limitations cannot be 
jileadi'd to a suit for specific fierforniance. 

If there has been such a lapse of time, that the 
ct.. jirocecding upon a rule adojited liy analogy 
to Stat. Limitations, Avouhl refuse to enfoi ce specitic 
piu'formanee ; t hese cii-cumstniices, if not <lis- 
closed in the bill so as to enable deft, to demur, 
ought to he stat<‘d in the xilea ; <!v the ct., for the 
Xmrpose of npjily ing its own lule, will adveiL to the 
statute, though not xi1(*aded. — Tai,.mash Mugt.es- 
TON (1820), 1 L. .). (). S. Ch. 200. 

895. .j — It seems to me quite contrary to 

the principles on vA hicli a ct. of eiiuity acts, or to 
the way in which it obeys or follows Stat. limita- 
tions, that, the remedy at law being liarred, the 
ct. should decree sjiecific iierformance or gi\e 
eflect to these stipulations (STiRiiNG, .1 .). — hhHTH 
r. SiiNGSuv (1888), 58 Ij. 'T. 481. 

Aniuitalions • — Mentd. 7?c llusldn, K.r j). (1891), L* 

H. 117 ; Harncs r. Glcnten, 11899] 1 Q. H. SS."*. 

896. Delay between members of family — Dis- 
tinguished from delay between strangers.] — Belay 
in institiiting proceeiJings between members of a 
family not so important as similar delay in tlie ease 


of strangers. — Laver p. Fielder (1802), .32 Bcav. 

1 ; 1 New Rej). 188 ; 32 L. .1. Cli. 30.5 ; 7 L. T. 

002 ; 9 .Tur. N. S. 190 ; 11 W. li. 215 ; 55 E. ll. 1. 

Annotations •— Refd. lit' Alien, ninoks v. Allen ‘tp 

L. ,1. Gh. 55.1 ; lit Fickus, Farlua v. Flckuy, [HKIO] 1 Ch. 
331. 

897. Delay by vendors & purchasers — Not dis- 
tinguished.] — A vendor, under a power reserved 
to him by t he contract, gave notice to the purchaser 
on Apr. 7, 1809, that, as lie could not comidy 
with certain ixaiui.sitions made by the purchaser, 
he rescinded tlie sale. The fiurchaser filed his bill 
for s]>ecifie performance on Aug. 30, 1870 : — Held : 
the <hiay was fatal to pltf.’s claim for relief. 

'riieiv! IS no distinction between laches on the 
part, of a vendor, k laches on t.he part of a x>ur- 
ciiaser as a bar to a suit for spoeific x>erformance. — 
High p. Gale (1871). 21 T.. T. 715. 

Agreements for lease.] — See Landlord k 
Tenant, Vol. XXX., pp. 409-411, Nos. 718-731. 

Of mines.] — Sec Mines, Vol. XXIV., p. 

094, Nos. 818 852. 

Contract for sale of shares.]— -85c C'ompanies, 
Vol. IX., pp. .3.5(). 357, Nos. 2249, 22(50. 

Option to purchase in lease.] — Sec Landlord & 
'Penant, Vol. XXX., p. 477, No. 1391. 

Delay in performance of contract.] — See Seet. 
10, (lute. 


SUR-.SEGT. 2 I^ERIOJ) OF DeL-VY BARRINQ BELIEF. 

A. Tn iieneral. 

898. Three months & thirteen days — After 
parties at arm’s length.] — Delay after the ])arties 
were at arm’s length of three calendar months k 
thirteen days in filing a bill for specitic performance 
of a contract for the sale A purc[ia,se of a colliery : 

— field : a h;i.r to relief. — ( tI,ashroo1v c. Bictlard- 
soN (1874).23 W. B. 51. 

899. Eleven months— After default by vendor.] 

— An iron co. accepted an oiler fi’om a coal owner 
to take coals of a p.articular yiit at a stated jirice 
k in certain quantities at specified intervals. The 
coal owmer made ilofault-, k the iron co. did not 
file their hill for spi'cilic performance of the 
contract until eleven months after default. 
Defts. put 111 a demurrer : — Held : such delay in 
seeking to enforce; a continuous contract wars fatal 
to the hill, A the demurrer wixs allowed. — Bollard 
V. Glayton (1855), 1 K. A .1. 4(52 ; 2.5 L. T. O. S. 
50 ; 1 .111?'. N. S. 342 ; 3 W. B. 349 ; 09 E. B. 540. 

ReW. Ablngcr r. Ashtoii (1873), L. R. 17 Er. 

358. 

900. Fourteen months.] — .V vendor cannot 
come at anv distance of time for a performance : 
hut uj)on a hill, tihal foui'teen months after the 


althouKh it l)e a good 

autjvvcr weip lie nocking spocUio poi- 
formanco of tho controcl. Aij-.an r. 
Nkwmav (18(57), 13 Gr. .5(51 - CAN. 

885 111, — — .] — W’vi.KKK e. 

Rhown (1808), 11 Gr, 237.— CAN. 

885 iv, . ]— It is a woll 

established doctrine that the ct. will 
not grant a specifle perforinanco 
unless the party asking relief comes 
promptly. — OsAmiNT r. Hpottm’ 

.^W. T.) (1995), 1 W, L. R. 4 97.-— 

885 V. KKf.vnopz r, 

IUnsfoiU) (1909), 19 W. L. R. ; 

2 Sask. L. R. 8(5.— CAN. 

885 v]. .) — Fiikpkiuksen r. 

•St.vnton & RK’UAUDS (1913). 24 

W. L. R. 891 : 4 W, W, It. 1221 ; 12 
D. L. R. 505 ; 0 Susk. L. R. 105.— CAN. 

885 vii. .] — Great delay on 

the part of pltf, in applying to the ct. 
for Bpociflo performance of a contract, * 
of which ho claims the bonellt, Is of 


itself a euflleient reason for tho ct. in 
tlic exorcise of its discretion to refuse 
relief. Milward r. Tho Karl of 'I’hunct, 
5 Ves 720n., referred to.— N kwah 
iU'XiAM i\ Grti-.KT (1905), 1. L. R. 27 
All. (578.— IND. 

885 viii. - -.] — Khmnn' v. 

Hahiuxgtov, [1927] I. R. 339. — IR. 

885 ix. .)— Dkvdkn r. 

McCor, [1921J N. Z. L. R. 882.— N.Z. 

893 i. Ajiplifation of Htatuic of Linn- 
tations.p- Delay, which Is short of the 
l)enod pre8eril>ed by Limitation Act & 
which is not of such a chawacter .as to 
give rise to au Inference of abandon- 
ment of right, IS no bar to a b\iit for 
sjiecitlc porforiuance, unles.s it is 
shown to have prejudiced deft. — 
Kisskn Gopal Sahaney r. Kai.i.y 
PIIOSONNO SliTT {1905). 1, L. R. 3.5 
Calc. G33.— IND. 

d. Delay in proserutUm of hitl .] — 
A compromise of a suit having boon 
entered into before answer, deft, may 


set up the compromf‘'C in his answ’cr, 
& pruv, by w'ay of ci’oss-rehef, that it 
be sjsvificallv performed ; & if pltf. 
docs not diligently proceed with tho 
suit, deft, is entitled to move to dnsiniss 
for wairit of prosecution. — .SJUiUL v. 
UMOV Fi.rwaxkvt Buildivu Socikty 
(1871), G F. R. 2()G.— CAN. 

e. .] -In cases seeking a spocillc 

execution, laches is G<iually us strong 
against a pltf.. in nob prosecuting, as 
in not commencing a suit. — M oouk r. 
151, VKK (1808), 1 Hall. & B. G2. — IR. 

PART III. SECT. 17, SUB-SECT. 2. — A. 

f anural ruU .] — Tn this country a 
much l('ss delay wall, in many cases, 
])e suifieient to bar spccillc performance 
than would be suffleiout in England.— 
J-looKt'. Mcd^niiisN (1851), 4 Or. 231. — 
CAN. 

g. One nionifi .] — Tliere is no pre- 
cedent for a delay of one month in 
tho institution of a suit being sufficient 
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Sect. 17. — Lapse of time in bringing action: Svb- 
sect, 2, A. <lt 

corresaiondonce upon the objections to the title 
leased by deft. 's returning no answer to the last 
^ distinct answer, & threatening 
a bill, & the auctioneer not having been called on 
to return the deposit, it was referred to the master. 
/I (Marquis) v. Boore, Aston v. Boore 

(1801), 5 \es. 719 ; 31 E. H. 823, L. C. 

Apld. Southoomb v, Exeter (Bp.) (1847), 10 

901. Three years.] — A delay of three years by 
a pui chaser in enforcing his contract is sufficient 
to preclude him from relief on a bill for specific 
peifomiance.— P^iRTH v. Greenwood (1855), 25 

^ ; 3 W. R. 358. 

902. Three & a half years.]-— A bill for specific 
performance, after a delay of three years & a half 
alter the abandonment of possession, dismissed. 

Specific performance is relief which this ct. will 
not give, unless in cases where the parties seeking 
it come i)romptly, &, as soon as the nature of the 
case will permit (Lord Oranworth, C.). — Eads v. 
Williams (1854), 4 De G. M. & G. 674 ; 3 Eq. 
Rep. 244 ; 24 L. J. Ch. 531 ; 24 L. T, O. S. 162 ; 1 
•lur. N. S. 193 ; 3 W. K. 98 ; 43 E. R. 671, 1.. C. 
Annoiatims Atid. Barclay v. Mcsflcngor (1874). 43 L. J. 
Ui. 449: Levy r. Stojrdoii, (1898J 1 Ch. 478. Mentd. 

/I years.] — (’owahd r. Odi.nosale 

(1 /09), 2 Eq. (!as. Abr. 688 ; 22 E. R. 578. 

904. Ten years.] — A specific performance will 
not be decreed after a delay of ten years, when 
nothing has been done in the meantime. — AiJ,o- 
WAY r. BiiAiNE (1859), 20 Bcav. 575 ; 33 L. T. 
O. S. 190 ; 53 E. H. 1020. 

905. .] — ^VdK‘rc a person agi’oes by a 
coiitract, which docs not amount to an equitable 
assignment, to purchase a contingent equitabh; 
reversionary interest, & is unable to obtain 
completion of the purchase at the time, A tloes 
nothing until, ten years afterwards, the reversion 
has fallen into possession, his delay will be a bar 
to a claim by Iiini for specific performance of Jiis 
contract. — Levy ik Stoodon, 118991 1 Oh. 5- 68 
L. J. Ch. 19 ; 79 J;. T, 364, C. A. 

u47i|jwtaOojis Refd. Cornwall r. IIonHon, [1899] 2 Ch. 710. 
Mentd. Davies v. Thomas, [lllOO] 2 Ch. 462. 

906. Fourteen years.]— Wriuiit v. Howard, 
Uow-ard V. Wright (1823), 1 Him. A Ht. 190 ; 1 
I.. .T. q, S. Ch. 91 ; 57 E. R. 76. 

^nnoiutuniH ■ — Apid. Maebrvilo v. Weekos (IS-'^G), 22 Bcav. 
o.hk Refd, Walker r. Joffroys (1842), 1 Hare. 341; 

408. Mentd. Mason r: 

TV 1 4 '■ -4rton r. Blundell (1843), 12 

M. A \V. .124 ; Lmhrey v. Owen (1801), 6 Exch. 353 : 
Sampson r Iloddmott (1857). 1 C. B. N. .S. 59U ; Chase- 
more r. Richards (1859). 7 H. L. (^as. 349. Knnor r 
J arwell (18^)), 2 CRT. 410 : Wllt^ A Berks Canal Navhfl: 
Hon Co. V. Swindon Water W'orks C’o. (1873), 29 h. T. 722. 

907. Twenty-one years.] -- Bacg v. Foster 
(1670). 1 (Vus. in t^li. KS8 ; 22 E. II. 755. 


908. Twenty-five years.] — Devise of lands to 
trustees in fee in trust to pay debts & legacies, & 
after these paid then to sell ; & if any of testator’s 
name would buy it, such person to have it for 
£200 less than the value. One of testator’s name 
brings a bill for this pre-emption ; but delays 
bringing it until twenty-five years after testator’s 
death. Bill dismissed. — Huckster v. Mathews 
(1085), 1 Vcm. 362 ; 23 E. R. 523, L. C. 

Annotations : — Refd. Chalmer v. Bradley (1819), 1 Jac. & W. 

51. Mentd. Pyot v. Pyot (1749), 1 vea. Sen. 335. 

909. Sixty years.] — BUI for a specific perform- 
ance of a covenant whereby pitf, was to have a pit 
in deft.’s ground, for digging black stones. Proved 
that deft, had for above sixty years been in quiet 
possession of this pit, for digging black stones. 
Bill dismissed. — Scolefield v. Whitehead (1690), 

2 Vern. 127 ; 23 E. R. 690. 

910. Hundred years.] — ’rhe ancestors of pltf., 
Sir .John Banks, being seised of the manor of Can- 
ford Priors, A the ancestors of deft.. Sir John 
Webb, being seised of the manor of Great Oanford, 
in 1639 entered into an agreement, whereby after 
reciting that- there were wastes lying intermixed, 
which belong to both manors, A that one fourth 
part belonged to (’anford Priors, A that J . Webb A 
his ancestors liad made inelosures thereof, it was 
agreed that Sir .1. Banks might inclose 50 acres of 
the heath, A that J. Webb might enjoy the lands 
formerly inclosed, A Hiat the residue should be 
divided into four equal parts ; one fourth to be 
enjoyed by Sir J. Hanks, A the remaining three- 
fourths by ,r. Webb ; A the same division should 
be made in the event of an inclosure ; upon a bill 
brought by pltf. for a .specific performance of the 
agi'eement, or in case the cb. should not think fit 
to execute the agreement, that the limits A 
boundaries of the waste belonging to each manor 
might bo ascertained ; upon the ground that the 
agreement was made by a tenant for life, who could 
not bind the remainder man *, that it had not been 
carried into execution witliin a hundred years ; 
that the aefs of ownership on tlio jiai t of defb.’s 
ancestors, inconsistent with the agreement, far 
outweighed the acts of ownership on the other 
side, a specific performance of the agreement 
refused ; A pltf. not having shown a title to or 
]>ossession of the soil, or any impediment why he 
could not establish his title at law ; the ct. would 
not direct a commission or an issue to ascertain 
the boundaries of the waste; A a cross bill by 
deft., that he might be quiet.ed in possession of the 
vvastc, dismissed, being founded uiion a mere legal 

t itle, A no trials at law having been had to try the 
right .— Banks v. Webb (1739), West iemj). Hard. 
653 ; 25 E. R. 1132, L. (k 

911. Long delay.] — Wliere a mother who was 
tenant for life, with remainder to her son in fee, 
who was under ago, covenanted, on his marriage, 
tliat they would settle, within two years, an estate 


to jiistiL' a refusal of a relief by wa 
of Rperif 2 c performance.- -H arad ha 
Dkbnatii r. Buagabati Dasi (1911 
i. L. J{. 41 CaJe. 852. — IND. 

h. 07i€ month <f* nineteen ffttws.] 
Mohhop e. Mason (1870), 17 Gr. 300 
rarud (1871), 18 Gr. 453. — CAN. 

k. Severn monUi^.] — McDonald i 
liKADLAY (Alta.) (1914), 27 W. L. I 
721 , ^CAN. 

l. One year .] — Shankar Sukilarai 

i''- JK'Atangi I»remji She 
(1922), I, L. B. 47 Bom. 607. — IND. 

l/ram}— P orter v. Hali 
(N. B.) (1894), 23 S. (J. R. 265.— CAN 

Evani 

(186^), 2 E. & A. 156. — CAN. 

n. Thirteen years.] — Whore an agree 


iiieut for Ht\|lo of laiuis >va.s enleroil 
into In 1903, & an n<’tinn for spccltlc 
porfornianeo was brought in 1914: - 
//< Id : the equitable remedy of specific 
performance is not given imless sought 
^vlth great promptitude, & in this case 
the claim was altogether (,uo belated, 
no attempt having been made to exonso 
t he groat delay ; however, the pur- 
chaser was allowed a return of the 
money ])aid on account of the piu’ohaso 
price.— G lero CM r. Plummer (1916), 
27 (), W. It. 259 ; 38 0. L. K. 61.— 
CAN. 


o. .] — Gill v. Flemi.vg 

1 Itidg. I’arl. Rep. 420.— IR. 


(1787), 


P- Eiyhteen i/ears.]— The vendor lot 
the imrohaHoi"s Into possession, but 
some years afterwards, on default in 


payment of the purchase money, the 
vendor obtained possession by ejeot- 
meut. Subsequently the purchase 
money was tendered & refused, & the 
piu'chasers took no steps for oight^n 
years to enforce their ofalm, during all 
which time the vendor remained in 
Ijosspsslon as owner ; the property, 
during the interval, having Increased 
very much In value. A bill Hied by the 
purchasers, & subsequently revived by 
their reprosontativos, was dismissed 
with costs. — Crawford v . Birdsall 
(1860), 8 Gr. 415.— CAN. 

911 i. Long delay .] — Where a con- 
tract has lain dormant for many 
years, & nothing done by either party 
in pursuance of ft, a ct. of equity ought 
not to decree a spociflo performance. — 
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n ihe heirs male of the marriage; bill, for a 
nprific performance by decreeing a strict sottle- 
Spnt dismissed ; & even if it had appeared that 
Ihcre’ had been a sufficient covenant for that 
nun) 08 e, a great length of time having elapsed, & 
none of the parties having asserted their rights, 
ihe ct. would not have interfered. — Howorth n. 
I)KEM (1768), 1 Eden, 351 ; 28 B. R. 720. 

912. .] — Ridgway V. Wharton, No. 279, 

ante- 

913. .] — 1833 land was sold by plif.’s 

predecessor in title to the railway co., & in the 
conveyance the co. covenanted tliat after the 
completion of the railway a part of the land should 
at all times be used as a depot for coals & other 
merchandise, to be erected & built upon the west 
side, & should be for ever thereafter used & 
employed as for a first class station or place for the 
purposes of taking up & setting down passengers. 
The line was completed in 1842 &> buildings for a 
station called C. were erected used without 
complaint for many yeai*s. In 1863 pltf. became 
])ossessed of the property of which the land sold 
formed part, & in 1869 he filed his bill complaining 
that the station in question w’as not treated as 
first class, praying for a decree of specific per- 
formance of the covenant, «fe for an injunction to 
restrain the use of the land except as a first class 
station : — Held : pltf. was entitled to have the 
station used as a first class station for passenger 
traffic, A: therefore that as many trains, excepting 
exjires.s, special, mail trains, as sto])ped at any 
station between the two termini of the line, must 
in each twenty-four hours stop at <’. ; but so much 
of the judge’s decr(‘c as directed a reference to 
iri(iuu*o what additional conveniences ought to be 
supplied was discharged, their liordships being of 
()j)imon that any objection which might have 
existed on the score of delieiont accommodation at 
t h<' station, had been waived by the lapse of time 
since the railway was opened.— 1 1 ooD v. North 
Eastern Hy. Co. (1870), G Ch. App. 526 ; 23 L. T. 
2()(i ; IS W. R. 473, T.. (\ A: C. .1. 

A nvoUtI um ; — 'RqIA. Kcmianl r. Cory, 11U22] 2 Ch. 1. 

Delay after rescission of contract by defendant.] — 

Nec .Sub-sect. 2, II., 

B. After ItescLssion of Contract hy Defendant, 

91 4. Plaintiff must come within reasonable 
time.] — If one of two parties to a contract for the 
s.fio of land, give to the other notice that lie will 
not perform the contract, At the person receiving 
the notice does not, within a reasonable time afttu 
the receipt of such notice, take steps to enforce the 
contract, equity will consider him to have ac- 
quiesced in the abandonment of tlic contract, A: 
will leave the parties to it to their remedies at law ; 
A: the tendency of modern decisions has been to 
diminish the time allowed to cither iiarty for 
inforcing his right under the contract { Romii.t.X’^, 
M.li.). — P arkin v. Tjioroi-u (1852), 10 Rcav. 56 ; 
22 I,, J. Ch. 170 ; 10 .Tur. 959 ; 51 E. K. 098 ; 
preiHoua proceedings (1851), 2 Sim. N. S. 1. 

Amiotaiions ; — Consd. McMurray v. Splcor (18G8), L. R. 5 

Eq. 627. Reid. Nott r. lliccarcl (1856). 22 Uoav. 307 ; 

Wells r\ Maxwell (1863), 32 Boav. 408 ; Barelav r. 

Mosaenprer (1874), 43 L. J. Eli. 449 ; Patrick v. MiJncr 

(1877), 2 C. I‘. D. 312; Bcruarcl v. Williams (1928), 139 

L. T. 22. 

916. Five months.] — Wliere pltf. to a bill for 
specific performance has allowed five months 


141 elapse after deft, had rescinded the contract 
before filing his bill, it is not a sufficient explana- 

suITohI ^ H deft.’s solr. was 

alienation.— nusHLAM: u. 

‘ ETiliYN (18<3), 21 W. R. 760 ; 2>reviowt pro- 
ceedings, 28 T.. T. 577. 

916. Six months.]— In the month of May, 1843, 
a parol agreement was entered into between A. & 
B. for a x>arlncrship between them, as to certain 
land intended to be used for building purposes, 
& a lease of it was afterwards executed by the 
lessor to B. only, the lessor declining to grant a 
lease to two persons. Certain acts of ownership 
were exercised by A. shortly after the agreement 
was entered into ; but, afterw’ards, A. permitted Jl. 
to lay out his money in the erection of buildings on 
the land, witliout interfering therewith. After a 
lapse of eighteen months, A.’s solr. applied to B, 
to perform the agreement, which B. repudiated ; 
.SIX months afterwards, A. filed his bill against B., 
seeking specific performance of the agreement : — 


Held : the circumsUinces were such as to exclude 
A. from insisting on the apocilic performance of 
the agreement by B.-— Cowki.l v. Watts (18.50). 
2 11. A Tw.,224 ; 47 E. R. 1005 ; sub. nom. CowELt, 
V. Watts, Wati's v. (’oweel, 19 L. .1. Ch. 45.5, B. (’. 

917. One year.] — Pltf., the vendor, having notice 
from the purchaser that the latter abandoned 
his contract, did not file his bill for specific per- 
fonnanco, till about a year afterwards : the bill 
was dismi.ssed on the ground of unreasonable 
dolav. — Watson v . Reid (1830), 1 Russ. & M. 230 ; 
Tanil. 381 ; 39 E. R. 91. 

Aniwldtious : — Apld. Walker v. Jeffreys (1842), 1 Hare, 
311. Consd. Wouthcomb v. Exeter (Bp.) (1847), 0 Hare, 
213. Apld. Parkin v. Thorold (1852), 16 Beav. 59. Reid. 
Eads V. Williams (1854), 4 De G. M. & G. 674 ; Stretton 
V. Great Western & Brentford By. (1870), 5 Ch. App. 
754, u. 


918. Fifteen months.] — A lease from A. to B. 
contained a provision that B. sliould not assign 
without the previous consent in writing of A. but 
that the consent should not be withheld unreason- 
ably or voxatiously. B. .subsequently agreed 
for the assignment, “ subject to the landlord’s 
approval,” of the remainder of his term to C. ; hut 
A. having refused hia consent, B. in Nov. 1804, 
gave notice to C. that the treaty for assigmnent must 
bo considered at an end ; Ai he sliortly afterwards 
accepted an olTer from A. for the surrender of t Jio 
lease to him on similar terms to those agi’oed on 
between B. Ar C. f\, being in possession, delayed 
tiling his bill until Feb. 1856 : — Held: the delay was 
fatal. — liEHMANN V. McAuTinTR (1808), 3 Ch. App. 
490 ; 37 1.. J. Ch. 025 ; 32 J . P. 000 ; 10 W. H. 
877 ; sub Atom. Lechmann v, McvArthur. IS 1^. T. 
800, L. .l.T. 

AmioUitnms :~—'U.entd.. Evans r. Davis (1878), 10 Ch. D. 

747 ; Dav u. Siuglctxm, [1899J 2 Ch. 320. 


919. Sixteen months.]— Rich v, Cale, No. 897, 
ante. 

920. Nineteen months.] — A contract for the 
sale of tlie vendor’s interest in a manor under a 
lease for lives was made on Oct. 10, 1840. Objec- 
tions were taken to the title, <fc a correspondence 
between the solrs. of the vendors & purchaser took 
place, & continued until Aug. 20, 1841, when the 
purchaser gave not ice to the vendors that, the title 
being defective, ho rescinded the contract. The 
correspondence with reference to the title still 
jiroceedod, the purchaser’s solr. claiming his right 
to insist upon the notice, but giving the vendors 


Wixufikld V. WnAiacr (1722), 1 Bro. 
Oarl. Caa. 200.~IR. 

q. Ihyubtful contract .] — A con- 

i.ract In writing for the Bale of land 
bad not boon acted on during the 


voiidor’B life. PoHaession waa aflei- 
wards taken by the vendee, Imt no 
Improvement made. In a suit for 
specltlo performance brought by the 
vendor’s heirs against the vendee’s 
hell's after the latter had come of age. 


the evidence given threw considerable 
doubt on the contract : — Held : the 
doubt, coupled with the delay, was 
suflaciont to prevent the contract being 
enforced. — Kelpy v. Sweeten (1870). 
17 Gr. 372.— CAN. 
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Specific Pekformance. 


Sect, 17. — Lapse of time in bringing action: Sub- 
sect. 2, Ji, ; sub-sect. 3. Part IV. Sects. 1, 2, 
3, 4, 5, 0 7.| 

two months more to complete the title, until 
.Ian. 17, 1842, when the pui’chaser intimated that 
he should fall back to his position under the 
rescinded contract . The bill was filed on Aug. 30, 
1843 : — Held : the interval between Aug. 20, 1841 
Jan. 17, 1842 ought not to be regarded in the 
question of laches, but the delay after Jan. 37, 
1842, before the biU was filed, precluded the 
vendors from sustaining then suit for specific 
l)erformance. 

The tendency of the ct. in modern cases has been 
to restrict the exercise of its jurisdiction in en- 
forcing specific performance of contracts to tho.se 
cases in which pltf. has been prompt in seeking 
lus equitable remedy. — Soutiicomb v. Existeh 
(Be.) (1847), 6 Hare, 213; 10 L. J. Ch. 378; 9 
E. T. O. S. 293 ; 11 Jur. 725 ; 07 E. H. 1145. 
Anrwt(itum<i ; — Distd. Monro v. Taylor (lHr>0), 8 Haro, .M. 

Consd. I’arkln r. Thorold IG Bcav. 5i). Disld. 

vShurn V. MllliRan (1856), 22 Boav. 600. Apld. Sharp v. 

Wright (1850), 28 Boav. 150. Consd. McMurrav r. 

Spicer (1868), L. If. .5 Eq. 527 ; Venn r. Catiell (1872). 

27 L. T. 4G0. Reid. Kads r. Wllhams (1854). 4 Do D, M. 

X' G. 674 ; Hedges v. Met. By. (1860), 28 Boav. 109. 

921. Five years.] — Unk'ss a valid acceptance be 
given, witlun a reasonable time, to a written offer 
to sell an estate, it will be treated as abandoned. 

In 1827 A. wrote to B., that he had credited B.’s 
account with £220, in consideration of an agree- 
ment by II. to convey two houses. 1'he abstract 
was delivered, but there was no acceptance in 
wilting on the part of B. Five years afterwards 
B. filed a bill against A. for specific performance. 
A, swore, & it was not demed, that in 1827, he 
abandoned the contract, that in 1829 it was 
considered broken oil by both parties. It ajipeared, 
however, that B. had, in the meantime, tlie benefit 
of the credit for £220. The ct. dismissed the bilJ 
on the ground of the delay. — Willi. \M s r. 
Williams (1853), 17 Beav. 213 ; 51 E. B. 1015. 


Bub-hect. 3.— When Delay ISo Bab to Belief. 

922. Contract continued to be acted on.] — 

Specific perfoiinance of an agiecment to purchase, 
may be decreed after considerable delay ; if the 
vendee has not <lemanded Jus dej)osit, or shown a 
determination not to proceed in the jnircliase. — 
PiNC'KE 7. (T'KTEIS (1793), 4 Bro. C. (\ 329; 29 
E. B. 918. 

923. .] — Delay A laches, on the part of 

jiltf., are a good defence to a suit for specific jn'r- 
fonnance, but thej- are inapplicable where the 
contract, though incomidete, has continued to bo 
acted on ; as where, under a contract for a lease, 
Iiossession is taken A rent jiaid for a series of yoar.s. 

- Shakp r. Mn.LiGAN (185(5), 22 Beav. ()(K5 ; 52 
E. B. 1212. 


924. Delay due to negotiations between parties.] 

— Under two agreements for sale, one of which was 
to be completed on June 1, A the other on Sept. 
29, both in 1810, disputes arose upon the title, 
and uiion certain valuations incident to the pur- 
chase. The conveyances were engrossed on 
Jan. 4, 1847. A the vendor made two requisitions 
to the pui'chaser to complete the first on Jan. 
11, A the second on Jan. 25, 1847, A intimated 
that non-compliance with the requisitions would be 
treated by the vendor as a breacli of the agree- 
ments. The purchaser did not comply ; but his 
solrs. reiterated claims to certain deductions A 
abatements. The disputes continued until after 
Feb. 13, 1847, when the purchaser filed a bill 
seeking specific performance : — Held : the circum- 
stances A delay did not constitute a case of such 
default by pltf. as to preclude him from a title to 
specific performance ; but, it appearing on the 
corri'spondonce that the claims of deduction A 
abat<*ments had not been the cause wliich delayed 
the comy)l<'tion of the purchase, but that want of 
means on the part of the purchaser to pay even 
so much jmrcliase-money as, according to his view, 
he liad to pay, was the cause of the delay up to A 
until after the dati- of tlie filing of the bill, tlie ct. 
held that the purchaser had so acted as to have 
lost tiio right to enforce a specific performance, A 
dismi-ssecl his bill. — G eio 7'. Pear.SE (1848', 2 De 
G. A Hm. 325 ; (54 E. B. 14(3. 

HnaotoBonx .--Apld. Macbryde v. Weekes (1850), 22 Beuv. 

533. Refd. Ahorainan Xronworks v. \\ic-koijs (1868), 

L. B. 5 Eq. 4 85. 

925. .1 — M(;]\Ujrray v. Spicek, No. 1178, 

926. Position of parties not altered.] — Demurrer 
to a hill for specific perfonnance of contract 
with the Cfi'own, alleging that regulations were in 
1S28 issued by the Colonial Ofiice, olTering grants 
of Jam! to settlers in Western Australia, m fixed 
proportions to the money expended by them 
m the cohmy, or in sending out labourers, A that 
pltf. had expended large suras of money under the 
regulations, A that there had been a waivi^r of 
some of them overruled, notwithstanding pltf.’s 
rights, if any. accruiHl as far haek as 1839, 

It seems to me that the situation of the parties 
lias not been altered by the delay (Stbabt, 
V.-C.).— Dautotjb. r. A.-G. (18(51), 5 New Bep. 
102 ; 11 D. T. 5t)3 ; siih noni. Latuub v. A.-G., 
11 Jur. N. S. 7 ; on appeal (1895), 5 Now Bep. 
231, D. JJ. 

927. Reasonable explanation of delay — Unless 
time made essence of contract.] — 1 )olay in bringing 
an action for specific performance is not fatal, 
where it can be exyilained, unless time has been 
made the essence of the contract, A that position 
has not been waived. -New Ixion Tyre A Cyct.e 
( k).. Ltd. 7 -. Spilsbury (1898), as reported in 78 
\i. T. 543 ; affd, on other grounds, [1898J 2 Ch. 
IHI, C. A. 


PART III. SECT. 17, SUB-SECT. 3. 

922 i. (Ujutract continued to he aikd 
— I’ATL Blackwood (1852), 3 

Gr. 391. -CAN. 

924 ii. Ddan due to ncyotialions hc- 
Iwrcn ]tartics ,] — A purchaser sorvetl 
on the vendor that, unless a 
proofl title was made within one week, 
lie would consider the contract at an 
end, yet continued negotiations, &c 


<lid not appear to finally abandon the 
contract until about a month beforo 
the vendor filed Ids hill for Hpcciflo 
performance —Hrtd : the nurehascr’s 
aequleseeuco in the proceeilingTs taken 
after the service of the first notice, 
prevented his relying on unreasonabli^ 
delay, so as to disentitle the vendor to 
maintain his bill, — Ikvink v, Dlamc 
( 1850), 2 Ir. Jur. 205. -IR. 

r. Jk'fmninhle explanaiion of lUUiy 


— Ncyoiiniion between plaintiff third 
7 )arty .] — Pkarck v. Stevens (1904), 24 
N. Z. L. B. 357.— N.Z. 

t. Delay by infant .] — Cuevallieii 
r. Sthong (I860), 8 Gr. 320. — CAN. 

a. \]'hetber plea of poverty fnijfi- 
eu-nt I— McMauon i\ O’Neil (1809), IG 
Gr. 579. — CAN. 

1. Miarcpresentation by defendant .] — 
Laukin r. Good (1870), 17 Gr. 585. 

CAN. 
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Part IV. — Particular Contracts. 


Sect. 1.— ARBITRATION. 

Enforcement of submission.] — Srr Aubitration, 
Vol. II., pp. 382, 411, Nos. 437-440, 044, &, 
generally, pp. 381-380, Nos. 428-471. 

Enforcement of award.] — See Abbitratton, 
Vol. II., pp. 583, 584, Nos. 2100-2184. 

Proceedings for compulsory purchase.] — 

See CoMPUESoiiY Purchase of Land, Vol. XI., 
pp. 197, 198, Nos. 702-771. 

Effect of award on suit for specific performance.] 
- See Arbitration, Vol. II., p. 535, No. 1712. 


Sect. 2.— BONDS. 

See Bonds, Vol. VII., pp. 101, 105, 208, 2.52, 
253, Nos. 10, 22, 491, 94 7-950. 


Sect. 3. -BUILDING CONTRACTS. 

See Buiddino Contracts, Vol. VII., pj). 400, 
4 01, Nos. 205-273. 


Sect. 1.— CHATTELS AND CHOSES IN ACTION, 
CONTRACTS IN RESPECT OF. 

See Pali II., 8, siih-soot. 2, (Viie. 


Sect. 5.- COMPANIES. 

Transfer of shares.] Companies, Vol. IN., 
p]) 350-358, Nos. 2255-2207, A, generally, jj]>. .317- 
1(4, Nos, 2192 2.585. 

Option to take shares.] — See Companies, 'S'ol. 
IX.. ])p. 230, 231, Nos. 1472-1 170. 

Contract to take shares.] — See (’ompanies, Vol. 
I.K., p. 217, Nos. 1518-1550. 

Contract to take debentures.] — See (’ompanies, 
V(tl. X., p. 703, Nos. 4772 1771. 

Contract in which directors Interested.] — See 
Companies, Vol. IX., p. 033, No, 4187. 


Sk( i. 0 - COMPULSORY PURCHASE. 

See Com Pin .SONY Purcha.se of Land, Vol. XL, 
pp. 175, 220-230. N\.s. 521, 1120-1170. 

Enforcement of arbitration award.]— *sVc (Jom- 
r'ui.soRY 1 *ur(’hase ok Land, Vol. Nl., pp. 197, 
198, Nos, 702 771. 

Acquisition of commons under compulsory 

powers.]— >8Vr (’omput.soky Purciiasp: of Land, 
\ ol. N1 , i)p. 38, 39, No. 541, 515. 

Agreement for apportionment of rents.] — See 
('OMPUESORY PUIR’IIASE OF I>AND, ^ ol. X L, p. 278, 
No. 2054. 


Sect. 7.~C0NTINGENT AND EXPECTANT 
INTERESTS. 

928. Whether specific performance decreed.] — 

Morse v. Faulkner (1792), 3 Swan. 429, n. ; 
Anst. 1 1 ; 30 E. H. 930. 

dnnotnti/ms ; — Ezpld. Lycle r. Mynn (183,T), 1 IMy. & K. 
()8.3. Refd. West V. Ijonicy (181!)), 1 & M. l.'H. 


Mentd. TBsht d. Taylor v. Hanks (1832), 3 B. & Ad. 664 ; 
Doc <1. Perry r. Wilson (1836), 5 Ad. & El. 321; K. v. 
DnlUnprham (1838), 8 Ad. & El. 858, 

929. Inequitable to enforce agreement — 

Charges in favour of survivor.] — Two young officers 
in the anny sign A hand over to each other certain 
documents, by Mduch each charges his real & 
personal estate* with £1,000 in favour of the other, 
in case the other should sur\ive him : the induce- 
ment for this undc'rtakmg, as expressed on each 
instrument, being that the other liad, by an instru- 
ment of even date, left the writer the same sum in 
case the writer should survive; him. The officei's 
soon afterwards separate. A after the lapse eif many 
yeai-s, agree to cancel tlie engagement, but die 
before the mode of canoelment is eletimtivoly 
He;t.tled : — JleM : taking into consideration the 
circumstances under winch the mstrum(>nts were 
maelo, A the* situatie>n in life of the parties, the 
survivor had no purely equitable claim which lie 
could enforce against the estate of the other. — 
ItYAN IK Hanikl (1841), 1 Y. A C. Ch. Cas. 00; 
02 E. K. 790. 

930. Covenant to settle after acquired 

property — Marriage.] — Bill for specific jjerfonnance 

in consideration of H.’s marrying Ins ilaughter, 
enters into a bond to If. to settle, etc., one-third 
of w'hatever estate should come to him upon the 
death of his father. Decreed that the condition 
of this bond slionld be specially perfonned ; for 
the design of the agreement of wdiicli this bond 
was an evidence, being to make lasting provision 
foi' wife A children, could never be satisfied by 
the forfeiture of the pimalty, wdiich would be all 
the husband’s. —H obson r. Trevor (1722), 10 
Mod. Pep. 607 ; 2 P. Wins. Dl ; 88 E. It. 829 ; 
.9id> noin. Hopson v. 1’revor. 1 Stra. 533, L. C. 

AnnoMions : — Apld. Roper v. Bartholoraovv, Butlor v. 
Bartholomow (1823), 12 Price, 797. Consd. J.ydo v. 
Mynn (1833), 1 My. & K. 683. Refd. Wright v. Wright 
(17.50), J Sen. 409 ; Chesterfield r. Janssen (1751), 

2 Ves. Hen. 12.5 ; Carleton r, Leighton (1805), 3 Mor. 
667 ; Hill e. (Joinrue (1839), .5 My. A Cr. 250. Mentd. 
Stoner. Lidderdale (1795), 2 An.st. 53.3. 

931. - - - - - — —Execution of a contract 

on marriage by bond, with condition to settle all 
t he personal estate, that the husband should at any 
time during the coverture be ])osseHsetl of. — 
Lewis r. M.adouks (1803), 8 Ves. 150 ; 32 E. It. 
310, 1 . (\ ; siihsequcnt pracecchngs (1810), 17 Ves. 
18, 

Annotations : —COTXSd. h'e Clarke, Coonihe i'. Carter (1887), 
35 Ch. D. 109 ; LV Bendy, Wallis r. Bendy, 1189.5] 1 Ch, 
109 ; Chursion r. Buller (1897), 77 1.. T. 45 ; Finlay r. 
Darling, (1897) I Ch. H'J , Ac Dowdings’ Settlmt. 
Trusts, (Jrogory v. Dowdlng. (19I)1J 1 Ch. 441. Apld. 
Jtv Reis, Ex v. Clough, [1901 1 2 K. R. 769. Refd. 
Fortescuo v. Hennah (1812), 19 Ves. 67 ; Logan r. Wlon- 
holt, (1833), 7 Bli. N. S. 1 ; Wcllesh'y r. Wellesley (1839) 
4 My. A CT. 561 ; St. Aubynv r. Iluinphreys (1856), 22 
Beav, 175 ; Fyfo v. Arhuthnot (1857), .3 Sm, & G. 547 ; 
Ford r. Tvnto (1865), 31 L. .1. Ch. 452 : Uc Clint, Ex p, 
Bolland (1873), L R. 17 Eq. 115; Tailby r. Official 
Receiver (1888). 13 App. Cas. 523 ; tic (.'luttvrbuck’s 
Settlmt., Bloxam e. Clutterbuek, [1905] 1 Ch. 200 ; 
Mackennie r. AUardes. 11905] A. C. 285. Mentd. Imperial 
Paper Mills of Canada v. Quebec Bauk (1913), 83 L. J. 
P. C. 67. 

932. - marriage settlement 

contained a covenant by the settlor to settle his 
estate A interest in any property or estate of or 
to W’liieh lie should become possessed or entitled 
during the marriage by devise, be(}uest, purcha.so, 


PART IV. SECT. 7 

928 1 . Whether specific performance 
ccrecd .] — Contracts for the sale of 

J. — VOL. XLII. 


cxpcctuiicicH arc void in India, A n 
suit for specific performance of such a 
contract. Instituted after the ex- 
pectancy falls mto possession, is not 


maintainable. — Snr K. 1.. Jagaknada 
Raju Garu r. SRI Rajah Prasad 
Rao Garu, [1916] I. L. R. 39 Mad. 
554.— IND. 
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Sect. 7. — Contingent and cxj>cctan{ btieresis. Sects, 
8 , 0 , 10 & 11.1 

or otherwise. He afterwards effected some policies 
of insurance on ids life, one of which was subject 
to a condition that “ it should not be assignable 
in any case whatever ” : — Held : the policies were 
property to which the settlor had during the 
marriage become entitled by purchase within the 
specific words of the covenant, & the covenant 
W’os divisible, & could be enforced os to that 
property by a ct. of eqmty. 

Q^i. : whether, if the policies had not come 
under any of the particulars specifically mentioned 
in the covenant, the covenant comprising the 
settlor’s whole future property could have been 
enforced by a ct. of equity. — lie Turcan (1888), 
40 Ch. D. 6 ; 58 I,. J. Ch. 101 ; 59 L. T. 712 ; 
37 W. H. 70, C. A. 

Annotations: — Consd. Re Eels, Ex p. Clough, [1904] 2 
K. B. 769. Refd. Re Bendy, Wallis v. Bendy, [189.*)] 1 
Ch. 109 ; Churston v. Buller (1897), 77 L. T. IS ; Laurie 
V. West Hartlepool Steamship Thirds Indemnity Assocn. 
& Bavld (1899), 15 T. L. K. 48(5. 

933. -.J— In 1879, K. by his 

marriage settlement covenanted to transfer all his 
after-acquired property, except business assets, to 
the trustees of the settlement upon ti-ust^s for the 
benefit of his wife & children. In 1880 lie was 
adjudicated a bkpt., he obtained his discharge 
in 1882. In 1901, out of the profits of his business 
of outside broker, he purchased furni.shed a 
house where he resided with his wife <k children. 
On JMav 20, 1903, ho intimated to his Stock 
Exchange creditors, who were substantially his 
only unsecured creditors, that he would be unable 
to pay in full his Stock Exchange liabilities which 
would fall due at the ensuing settlement, A gave 
leave to each of them individually to close his 
account immediately. On June 10, in pursuance 
of a notice served on him by the trustees of his 
marriage settlement, he transfiTred to them by 
two deeds his house A furniture. On .Tuly 15 he 
was adjudicated a bkpt. upon an act of bkpey. 
committed on .Tunc 25 : — Held : the covenant to 
settle after-acquired property was not too vague 
or general to be enforced by the ct . — Re Rkis, 
Hx p. Olough, [1904] 2 K. H. 709 ; 73 L. J. K. B. 
929 ; 91 L. T. 592 ; 53 W. R. 122 ; 11 Mans. 

229 ; sub nom. Re Beis, Ex p. Samuel, 20 T. L. K. 
547 ; sub nom. Re Keis, E.c p. Trustee, 48 Sol. 
Jo. 506, C. A. ; affd. on other grounds sub uoni. 
Clough r. Samuel, [1905] A. C. 442, IT. L. 

Annotations Reid. Re LIikI, Industrials Finance Syndi- 
cate V. Lind, [191.5] ‘J Cli. .845. Mentd. Re MoifnnH. Ex p. 
Sttlaiuan, 11910] 2 K. B. 1049; Re Hart, Er p. Green, 
[1912] 3 K. B. 6 : Re MidKloy (1913), 108 L. T. 4.5 ; Re 
Debtor (1928), 72 Sol. Jo. 860. 

934. Enforcement of covenant by 
trustees.] — In Nov. 1879, a sum of money was 
given to a wife, which was bound by a covenant 
of her-self <fc her husband in their marriage 
settlement to settle her after-acquired property. 
The money was paid into the husband’s banking 
account, upon which the wife had power to 
draw, & a month later part of it was m vested 
in two Cape of Good Hope Bonds, wliich 
remained at the bank, the interest on them 
being credited to the account. The liusband 
died in 1908 «fe the bonds came into possession 
of bis oxom. It was atlmitted that part of the 
money was represented by the two bonds, that 
they were bought for & belonged to the wife, & 
that they were in the husband’s pos.ses.sion at his 
death. Tlie trusts of the settlement were still 
subsisting for the wife & cliildren of the marriage. 
Upon action by the trustees of the settlement to 
recover the bonds against the exors, who pleaded 


Stat. of limitations : — Held : trustees of a 
marriage settlement were entitled to specific 
performance of a covenant to create a trust 
which Ls for the benefit of persons within the 
marriage consideration. — Pullan v. Koe, [1913] 
1 Oh. 9 ; 82 L. J. Oh. 37 ; 107 L. T. 811 ; 67 
Sol. Jo. 97. 

Annotations: — ^Re!d. Re Lind, Industrials Finance Syndi- 
cate r. IJiid, [1915] 2 Cb. 345 ; Re Bryce, NevUl v. Pryco, 
11917] 1 Ch. 231. 

935. .] — ^A mtgor. by deed assigned 

to the mtgee. all his household goods & farming 
stock. & “ also all moneys of or to which he then 
was or might during the security become entitled, 
under any settlement, will, or other document, 
either in bis OAvn right, or as the devisee, legatee, 
or next of kin of any peuson ” ; & also all real & 
I)ersonal propcity “ of, in, or to which he was or 
duiing that security should become beneficially 
seised, possessed, entitled, or interested, for any 
vested, contingent, or possible estate or interest.” 
The mtgor. afterwards became entitled under a 
will to a share of the personal estate of testator : — 
Held : the assignment of after acquired property 
was divisible ; & although the general assignment 
of all pi'operty to whicli the mtgor. might become 
entitled miglit be too wide, as to which the ct. 
gave no decision, the assignment for valuable 
consideration of all moneys to which he should 
become entitled under a will operated as a con- 
tract which the ct. would enforce, & the share of 
the personal estate of testator w'as accordingly 
included in the mtgor. ’s security. 

That the property cannot be identified at the 
time wiien tlie contract is made does not signify 
if it can be identified at the time when the ct. is 
asked to carry the contract into eltect (Cotton, 
J j..r . ). 

No distinction can be drawn on the question 
of “ vagueness ” betw’cen contracts in marriage 
settlements & contiacts in other instruments 
relating to future propriety. — Re Clarke, Coombe 
r. Carter (1887), 30 Cb. 1). 348; 50 L. J. Cb. 
98 1 ; 57 L. T. 823 ; 30 W. B. 293 ; 3 T. L. K. 
818 ; 31 Sol. Jo. 070, C. A. 

Annotations: — Apprvd. Tailby r. Official Receiver (1888), 
13 Ai»p. Cob. 52.L Apld. Re Turcan (188^. 4U Uh. D. 5. 
Coma. Re Rela, Ex p. ClouKb. [1901] 2 K. B. 769 ; Re 
Walt, [1927] 1 Cli. 606. Retd. (Jhurston v. BuUen (1897), 
77 L. T. 45 , Re Kelcey. 'I’vhou v. Kclccy, [1890] 2 Ch. 
.530: Re Dalla.M, [1904] 2 (4i. 385; Glejfjf v. Bromley 
(1911), 81 L. .1, K. B. 331 ; Re Lind, Industriala Finance 
Syndicate v. Lind, [1915] 2 Ch. 345 ; Rorforroing Rierht 
Soc. V, London Theatre of Varietie.s, [1924] A. C. 1. 
Mentd. Re Alllx, Ex p. Official Receiver (1914), 58 Sol. 
Jo. 250 : Horwnod r. Millar’s Timber & Trading Co., 
[1916] 2 K. B. 44. 

.J — See, further, SETTLEMENTS, ^’ol. 

xr... pp. 493-524, Nos. 422-687. 

936. — — Covenant to settle expectancy.] — 
Wlseman r. Roper (1646), 1 Rep. Ch. 158 ; 1 
Eq. (’as. Abr. 10 ; 21 E. B. 537. 

Annotations : — Retd. Sklrmo v. MejTick (1739), 2 Com. 700. 
Hffentd. T'rankland v. Fronkland (1753), 1 Dick. 231. 

937. .] — A. devised the residue of 

his property to lus wife, in trust, to divide it 
among their children in such manner as they 
should deserve. One of the seven children sold 
her share & covenanted to make it up a full 
seventh. This is good, & on a bill for a specific 
performance, she can make a good conveyance 
without the mother joining. — Mu.sphat Gordon 
(1792), 1 Anst. 34 ; 146 E. 11. 791. 

938. Estate of lunatic.] — A. being 

heir-at-law of a person of unsound mind, in con- 
sideration of his son B. being at the risk & expense 
of suing out a commission of lunacy against the 
estate & person of the lunatic, & also in considera- 
tion of natural love & affection, covenants to 
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a««uro the estates of the lunatic, in the event of 
their descending upon liim, to himself, A., for 
Jif<‘, with remainder in fee to B. ; subsequently 
he conveys upon the death of the lunatic the 
reversion of the estates, wlxich had descended 
upon him as heir-at-law, io his second son, 0., in 
consideration of £16,000 to take effect in posses- 
sion upon his own death. B. then filed Ids bill 
against A. & 0. for a specific performance of the 
contract, & for a conveyance of the Estates ; 
which was dismissed by the Lord Chancellor of 
Ireland, whose Decree was revei’sed upon appeal. 
— Perssb V. Persbe (1840), 7 Cl. & Fin. 279 ; 
West, 110 ; 4 Jur. .368 ; 7 E. R. 107.3, II. L. 

Annotations: — Mentd. Persae v. Peraso (1856), 2 Jiir. N. S. 
551 ; WUUams v. Wiillama (1805), 2 Drew. & Sm. 378. 

939. Covenant to charge annuity on ex- 

pectancy.] — A. granted an annuity to B., & 
covenanted to charge it upon all such property 
a.s, in the event of 0. dying before 1dm, he might 
become possessed of at C.’s death, either by will 
or otherwise. A. afterwards became bkpt., & 
obtained his certificate ; & then C. died, having 
bequeathed an annuity in trust for A. : — Held : 
B. was entitled to a decree specifically charging 
his annuity upon the annuity bequeathed in 
trust for A. 

An agreement, of which the subject is an 
expectancy contingent upon the will of a living 
person, is not illegal, but wiU he enforced in 
equity. — Lydr v. Mynn (1833), 1 My. tSi K. 083 ; 
Coop. iemp. Brough. 123 ; 39 !<]. R. 839, L. C. 

A nnatahms : — Consd. WclIcHlcy v. WellcHloy (1839), 4 
My. & Cr. ,561. Refd, M(»ming(,on v, Keane (18.58). 2 
1)0 (3. & .1. 292 ; MonUigu v. .Sandwich (1886), 32 Ch. 1). 
525 ; Ite Lind, luduHtrials Finance .Syndlealo r. Lind, 
[1915J 2 Ch. 315. Mentd. Parker v. Downing (1833), 
(’ooj). trmp. brougli. 148 ; lie North, Ex />. MeTurk 
(1836), 2 Deac. .58 . iiionipson r. Cohoii (1872), L. It. 7 
q. B. 527 ; Collvor v. Ihuuch (1881), 19 Ch, D. 312; 
Kohinsoii v. Oinnaimev (1882), 21 (.'h. D, 780. 

940. Assignment of share In tontine.j — 

Alexandeh V. Cana (1850), 14 J>. T. O. S. 504; 
15 .lur. 51. 

941. Future patent rights.] — It is not 

against jmblic policy for the vendor of a patent 
to agree to tussign to the purchaser all future 
l)atent rights which he might afterwards acquire 
with re,spect to the inventions sold or any of a 
like nature. Specific performance of an agree- 
iiKuit to that effect decreed. — Piuntino & 
NiiMEiacAi. Hegistekino Ck). r. Sampson (1875), 
L. R. 19 Eq. 402; 44 L. .1. Ch. 705; 32 L. T, 
354 ; 23 W. R. 403, 

Anvnfations -Apld. Macdonald v. Eyles, [1921] 1 Ch. 631. 
Refd. Bouhiilon V. llousillon (1880), 14 Ch. D. 351 ; 
Badlsche Anilin and Soda Fabiik v. Schott, Segnor, 
11892] 3 Ch. 447 ; TuUis JacHOU, [1892] 3 Ch. 441; 
Maxim Nordentclt Gnus & Ammunition Co. v. Nordon- 
Lit, 11893] 1 Ch. 630 ; Lamson I’neiuuatlo Tube Co. r. 
PhilllpH (1904), 91 ]j. T. 363 ; MlUers v, Stcodman (1915), 
84 L. J. K, B. 2057 ; Morris v, Saxelby, [1915] 2 Ch. 57 ; 
Ilorwood V. Millar’s Timber & Trading Co., [1916] 2 K. B. 
44: Attwood r. Lamont, [1920] 2 K. B. 146; British 
Holnforood Concrete Engineering Co. v. SchoJlT, (1921] 
2 Ch. .563 ; English Hop Growers v. Doring, [1928] 2 
K, B. 174, Mentd. Spiers v. Himt, [1908] 1 K. B. 720 ; 
Wilson r. Carnlcy, [1908J 1 K. B. 729 ; Wcld-Blundell v. 
Stephens, 11919J 1 K. B. 520. 


Sect. 8.— COPYHOLDS. 

Sale ol copyholds .] — See Copyhoi.ds, Vol. XIII., 
9P. 110, 111, Nos. 1402-1410. 


Sect. 0.— FAMILY ARRANGEMENTS. 

See Family Arrangements, Vol. XXIV., 
p. 947, 948, Nos. 19-30. 


Sect. 10.— INDEMNITY, CONTRACTS OF. 

Indemnity, generally.] — See Gttabantee, Vol. 
XXVI., pj), 221 ci Hcti. 

942. Whether specifically enforced.] — Where a 
bill is filed to enforce a covenant for a simple 
indemnity tlie ct. will not decree specific perform- 
ance ; but where the indemnifymg party also 
covenants to do an act, the doing of which will 
constitute a complete indemnity, specific per- 
formance will be decreed in such a case. — L ondon 
& South Western Ry. Co. v. Humphrey (1868), 
32 I.. T. O. S. 70 ; 6 W. R. 784. 

943. .] — Pltf., on May 6, 1804, sold some 

shares in a co. to deft., but they were not rogis- 
ter(?d m his name, or that, of a nominee for him. 
The CO. was ordered to bo wound up. Pltf. then 
filed a bill against deft, praying a decree for the 
specific performance of the agreement for the 
sale of the shares ; the due registration of tliem 
in the name of deft, or his nominee ; the rectifica- 
tion, if necessary, of the register of members of 
the CO. ; tlie execution by deft, of a proper 
indemnity tu pltf. in respect of the shares ; 
that deft, might be ordered to pay the costs of 
the suit. Pltf. did not, at the liearing, succeed in 
proving the identity of the shares sold by him to 
deft, in respect of wliich he sought relief by Ids 
bill : — Held : the case was not one of specific 
performance at all, A, under all the circumstances 
of it, the bill must be dismissed with costs. 

The agrcoiriont, if there ever was one, has been 
performed. If not, the bill resolves itself into 
one for an indemnity merely (IjORD Romtlly). — 
Morrish V. Edwards (18(57), 16 L. T. 339. 

944. Covenant to perform act constituting 

indemnity.]-- J jondon A South-Western Ry. 
('o. V. Humphrey, No. 942, ante. 

945. Contract to indemnify shareholders — 

Amalgamation of insurance companies.] — An 
agreement for the amalgamation of two insurance 
cos. provided that the business, property, Uabilities 
A engagements of one should be transferred to A 
undertaken by the otlier, A that the shareliolders 
of the former should execute the deed of settle- 
ment of the latter, A thereupon should be indemni- 
fied out of the latter’s funds A property : — Held : 
shareholders of the former co., wlio did not execute 
the deed of settlement of the latt-er, wore not 
entitled to be personally indemnified by it. — 
Anoi.o Australian Insurance Go. v. British 
Provident Insurance Society (Official 
Manager) (1862), 4 De G. F. A J. 341 ; 6 L. T. 
517 ; 8 Jur. N. S. 628 ; 10 W. R. 588 ; 46 E. R. 
1215, L. C. ; varying S. (k sub noni. Anglo- 
Australian, etc.. Go. v. British Provident, 
ETC., SocniiTY, British Provident, etc., Society 
V. Anglo-Australtan, et(\. Go., 3 Giff. 621. 

Annotations: — Refd. Ite British ITovident Life & Firo 

Aesce. Soc., Ex p. Anglo -Australian Assocn., Ex p. Toete, 

Kx p. Kuiunoy, Kx p. Wohster (1804), 10 L. T. 326; 

Woodhanis v. Anglo -Australian & IJnivoi'sal Family Life 

Assce. (1864), 10 L. T. 178. 


Sect. 11.— LEASES. 

Agreements for lease .] — See Landlord A Ten- 
ant, Vol. XXX., pp. 398-420, Nos. GlO-822. 

Lease assigned without licence .] — See Land- 
lord A Tenant, Vol. XXXI., p. 371, No. 5181. 

Effect of proceedings for specific perform- 
ance — On action for damages.]— /See Landlord A 
Tenant, Vol. XXX., p. 421, Nos. 823, 824. 

Covenants & options for renewal .] — See Land- 
lord A Tenant, Vol. XXXI., p. 82, Nos. 2262- 
2267. 


mm2 
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Sfci. M— Leases. Sects. 1 2, 13, H, <£- 10.] 

Option to purchase lease.] — See J^andlord & 
Tenant, Vol. XXX., p. 477, Nos. 1388-1393. 

Covenant to repair.] — See I iANDLORD & Tenant, 
Vol. XXXI., p. 337, Nos. 4803-4907. 

Mining leases.] — See Sect. 12, post. 


advance money. — Larios v. Bonany y Gurety 
(1873), L. R. 5 P. 0. 340, P. C. 

Avnoiahonn : — Refd. Westorn Wagon & Property Co. i'. 
West, 11892] 1 Ch. 271 , South African Territories r. 
Walllngton (1897), 7(5 L. '1'. 529. Mentd. lie General 
South American Co. (1877), 47 L. J Ch. (57. 

Agreement for mortgage.] — See Sect. 

14, post. 


Sect. 12.— MINES AND MINERALS. 
Contract for sale of mines & mining rights.] — 

See Mines, Vol. XXXIV., p. 664, Nos. 618-620. 

Mining leases.]— Mines, Vol. XXXIV., pp. 
692-694, Nos. 834-856. 


Sect. 13.— MONEY. CONTRACTS RELATING TO 

946. Specific performance refused — Contract to 
pay money.] — Crampton v. Varna Ry. Co., No. 
142, a7}te. 

947. Contract to lend or borrow money.] — 

(1) A contract to lend is of the same nature as a 
contract to borrow money, A a demurrer will lie 
to a bill for the specific performance; of such a 
contract. 

(2) Deft, agi’eed to enter into partnership with 
pltfs. on a future day, & on his failing to do so, to 
lend them £10,000 for two years. He failed to do 
so. To a bill for specific performance of this agree- 
ment a general demurrer was allowed. — H k hei. v. 
Mosentiial (18(52), 30 Beav. 371 ; 31 D. J. Ph. 
380 : 5 Ji. T. 784 ; 8 Jiir. N. S. 275 ; 10 W. it. 
283 ; 54 E. R. 932. 

J ri nolalion s to ( 1 ) Apld. Loriiis V. Bouans’- y Gurctv 

(1873), L. H. I’ C. 34(1, Refd. Western Wagon & 

Property Co. v. West. [1892] 1 C»i. 271. 

948. .] — A (iibraltar firm entered 

into a contract with A.B., of Algeciras, in Spain, 
m consideration of certain firoperty having been 
transferred to them, to open a credit in liis favour 
to the extent of $9,400, & to honour his drafts to 
that amount. After advancing him some sums of 
money, they refused to accept a bill for £1,000 
drawn upon them by him, <fe subsequently refused 
to make any fiu-ther advances. l*roceedings in 
equity were thereupon commenced by him in the 
Supreme Ct. of Gihraltar to enforce a specific per- 
formance of tlio contract, & to obtain an awanl 
of damages under ('haneery Amendment Act, 
1858 (c. 27), for tlio non-performance of (ho con- 
tract : — Held : a ct . of equity will not decree the 
specific performance of a mere agreement- to 


Sect. 14. — MORTGAGE. 

See Mortgage, Vol. XXXV., p. 252, Nos. 109- 
115. 

949. Exercise of power of sale by mortgagee — 
Agreement by purchaser to allow mortgagor to 
redeem.] — Specific performance decreed of an 
agreement by a purchaser to allow the mtgor. to 
redeem an estate sold under a power of sale by the 
mtgeo.—OiiME V. Wright (1839), 3 Jur. 19; 
affd. on other grounds, 3 Jur. 972, L. ('. 

•— Mentd. Famir t*. Farrars (1888), 40 Cti. I). 


Sect. 15. -PARTITION. 

,See Partition, Vol. XXXVI., pp. 307, 308, 
Nos. 59-61. 


Sect. 16.— PARTNERSHIP. 

See gejierall]/, Partnership, Vol. XXXVI,, 
pp. 310 e/ seq. 

960. Whether specific performance decreed — 
Contract to enter Into partnership.] —As a general 
rule, the ct. will not decree specific performance of 
a contract for partnei*ship. Wliere pllf.’s appro- 
priate remedy is an action at law, where there are 
no legal ditliculties in liis way wliich the ct. can 
remove, tS:. where there has been no part perform- 
anc«s the ct. will not decree specific performance 
of a contract for partnersliip.^ — Scott v. Raymjont 
(1868), L. R. 7 Eq. 112 ; 38 T.. J. Ch. 48 ; 10 L. T. 
481. 

951. -- .]- - Under partnership articles 

a partner was entitled to nominate «fc introduce; 
into the firm, for tlie whole or any part of his share, 
a son or any otlior male person. The partner 
Iiaving nominat-ed his son by writing addressed t o 
th(' other partners, they ndusial to acc(*pt tlie son 
as a jiart-ner, & th(; fatluT accordingly brought nn 
action claiming a declaration that the son was 
duly nominated A introduced into tlie firm - 
Held: (Ik; son w’as validly norninated A intro- 


PART IV. SECT. 13. 

947. Specific performance refused — 
Contract to lend or borrow money .] — 
Wboro nioijpy proinisod ua a Itjari by a 
mtgee. is not advanced In fidl, the 
nitgei’. is only entitled to recover. If 
anything, damages for non-payment 
of the balance : ho cannot sue fur 
speedllc performance of the agreement 
to lend the full sum promised — PHim 
('n\Ni» r Ghand Mat, (1908), J, L K. 
30 All. 2.)2.— IND. 

947 n. — A ct, vlll not 

specifically enforce on agreement l-o 
lend or borrow money whether on 
Hecuritv or not, but ■where money has 
been advanced, either whoUy or In 
part, the ct, -w'ould decree specific 
performance unless the debtor Is pre- 
pared to pay off the advance at once. 
— Mkknakshihl'ndauv Mudauiau r. 
ItATllNASAftn Pini-AI (1918), I. L. 11. 
41 Mad. 959,— IND. 

947 ill. .] — The ct. has no 

power to decree specific performance of 
a contract an essential part of which Is 
an agreement to lend or borrow mouev, 
— Samson v. Coluivs (1910), ‘29 

N. Z, L. R. 11(53.— N.Z. 


PART IV. SECT. 14. 

c. Ayr cement to as-nyri mortyaye .] — 
An agreement to assign a mtgo. on 
land by "way of ahsoluto transfer or 
sale, or, as In the present c»ho, to 
assign a mtge. on land in payment or 
part payment of other land sold by the 
proposed transferee to the proposed 
transferor, is a contract of which a ct. 
of equity would decree specific per- 
formance.— L ifnch r. Wool*, Cass. 
Dig. 2nd e.l. 783.— CAN. 

d. Parol uyreement to increase rate 
of interest] -A par«*l agreement to 
increase tlio rale of interest reserved 
by a mtge. upon land will not lie on- 
fonwd as against the land. — M oicohiis 

TiiKUiAUnT (1898), 1 N. 15. Eg. Rep. 

-CAN. 

SECT. IV. SECT. 16. 

960 i. Whet/ier specific pirfornuince 
decreed — Contract to enter into partmr- 
ahip .] — A ct. of equity will not decree 
specific performance of an agreement 
for u partnership unless the parties 
have engeiged to execute some instru- 
ment of which execution can be 
ordered' — O oieb v. Booth (1883), 9 


V. L. P. (hlq.) 1(59. - AUS. 

950 ii. .] — ('om.iNH r. 

SvMNDi.i.. (1857), (5 Gr. 282.— CAN. 

950 111. .J-A parol agree- 

ment to form a partnership in the 
lf!aHchf>ld of a mine is enforcoab]*; 
against the owner of the leasehold 
who is one of the proposed jtartners.— 
WaRIIKN & M\Ci)O.VAI.l> V . GAnOAOHKTt, 
11921 ] 2 W. W. K, 31(5.— CAN. 

950 iv. — .]- The application 

of the doctrlno of sjjccific performance 
to x»artnorahips is governed by the same 
rules as those wlilch g(*v'ern it in other 
cases. There arc only two classes of 
cases in which specific performance 
of an agreement te* enter into a partner- 
ship has been decreed ; first, wlicro the 

f ^arties have agreed to execute some 
ormal instrument which would confer 
rights that would not exist unless It 
w'as executed ; secondly, whore there 
has boon an agreement which lias come 
to an end to carry on a joint adventure, 
& till- decree that the agreement is valid, 
prefaced hy the declaration that the 
contract ought to bo specifically per- 
formed, is made merely as the founda- 
tion of a decree for an accoimt. — 



533 


Part IV.- -Particular Contracts. 


duced, & under these circumstances the remedy 
did not lie in damages only, but that the son, 
though not entitled to specific performance, was 
entitled to other equitable relief as having become 
a partner in equity. — B yrne v. Keid, [1902] 2 
Ch. 735 ; 71 L. J. Ch. 830 ; 87 L. T. 507 ; 51 
W. n. 52, C. A. 

952. ' — — — .] — Turner v. Melladew 

(1903), 19 T. L. K. 273. 

953. — Duration of partnership un- 

fixed.] — No .s])(‘cific execution of an agreement for 
a partners! lip ; as it might be dissolved imme- 
diately after-wards. — Hercy v. Birch (1804), 9 
Ves. 367 ; 32 E. K. 640, L. C. 

Annotations: — Refd. M'NoIll v. Rcld (1832), 9 Bing. (58; 

New Brunswick, etc., Co. v. Muggerldgo (1859), 4 Drew. 

()86 ; (Mental Inland Steam Co. v, Brlgg.s (1861), 31 

L. J. Ch. 241 ; Allhnsen v. Borries (1867), 15 W. it. 739. 

954. — — .] - Deft, agreed, in writ- 

ing, to take shares in a joint stock co., which were 
transferable, “ «& to execute the deed of settlement 
wJien required.” 

Specific jjerformance was refused. 

I am, howeviu*, satisfied that this is not such a 
contract a.s a ct. of equity can enforce. It is a 
contract to become a partner in a jiartnerslnp of 
wliicli, according lo tlie terms of the deed, deft, 
could cease to be a partner within fourteen dajs. 
I entertain no doubt that tills ct. will not enforce 
the specific- performance of a contract to enter into 
a jiartnership, which, so far as deft, is concerned, 
lie may dissolve immediately aft-erwards (Komk.i.y, 
M.ll.).' — SriEFinicLD (Jas (Vinsumehs’ Co. v . Har- 
rison (1853), 17 Bear. 291 ; 51 E. K. 1047. 

Annotations - — Dbtd. & N.F. New Brunswick, cLc Ce r. 

Muggcridge (IHrCl), 4 l)re\\. 6H6. Consd, Orientdl Inland 

SU'fiin C’o. V, Brlgps (1861), 2 .lolin. If. G'J.’i. 

955. .j —There are, however, 

many cases in which spf'cific xierformance of a 
contract for a partnership has been refused. But 
the ground upon winch those ca.ses have been 
deciiled is not that a contract for a partner-shij) is 
lu it.self such a contract as a ct of eiputy will not 
hliecilically enforce, but that the contract being 
for a jiartnership, without any tiiia* fixed for its 
duration, if the partnership vere completely 
formed, deft, could at his pleasure dissolve it the 
next moment, so as to huive pltf. m no better 
condition than if the partnership had never 
<‘\ist-<'d, A, therefore, it would be idle A nugatory 
to comjiel the formation of such a jiartner- 
ship (Kinderm.ey, \".-(’,).^ — New Brun.swick A 
t'ANADA BaIEWAY A l.AND Co., LtI). V. MUOGE- 
in DOE (is.i9), 1 Drew. 680 ; 7 W. 11. 30}) ; 02 

E. R. 203 ; subsequent proeeedbujs (1800), 1 Drew. 
A Sm. 303. 

Annotfitioa : — Consd. Oi'iciitul Inland Mtoaui Co. r*. Briggs 

(1861) 2 .Tohn. & II. 625, 

956. Enforcement of terms of partnership 

agreement— After commencement of partnership.] 

■ — lliBBERT V. IliBBEiiT (1807), cited in Collyer on 
Rartnershiji, 2nd ed. at ji. 133, 

Annotation : -Reid. Scott r. lUiymcnt (1868), L. H. 7 Kq. 

1 12 . 

957. .1 Agreement for a jiart- 

nership decri'ed to be sjiecifically jierformed by tlie 
execution of a proper jiartnorshiji deed. — E ngland 
V. Curling (1844), 8 Beav. 129 ; 50 E. R. 51. 

A nnntotions : — Refd. SIclicI 7". Mosrnthol (1862), .30 Bcav. 

371 ; Scott 71. Ilavmcnt (1808), L. 11. 7 Eq. 112 ; Byrno 

V. Roid, 11902] 2 Ch. 735. 


958. .J — Turner v. Melladew 

(1903), 19 T. L. R. 273. 

959. Option to enter into partnership — 

Parties mortgagor & mortgagee— Option alleged 
clog on equity of redemption.] — On Apr. 23, 

1890, an agreement was entered into between 
pltfs. A deft., by which pltfs. agreed to lend 
deft. £5,000 whicli was to be secured by a first 
mtge. of a shiji belonging to deft., A was to be 
made jiayable six months from the date of the 
m(-ge. If intoiest was regularly I3aid pltfs. were 
not to call in, A deft, was not to compel them to 
receive, the prineijial before the oxjiiration of two 
yeai'S from thi* date of the mtge. If at any time 
within two y('ars from Apr. 23, 189(5, pltfs. should 
elect to enter into jiartnershij) with deft., they 
were to be at liberty to do so, in which case they 
were to relieve deft, from payment of the mtge. 
money, A transfer the shiji free from the mtge. 
for the purjioses of the jiartnershiji. The capital, 
of which the shiji was to form part, was to belong 
to jiltfs. A deft, m equal shares. On .Tuly 4, 1896, 
d(‘ft. executed a statutory mtge. of the sliij) to 
pltfs. Pltfs., did not within the two years elect 
to enter uito jmrtnershij) with deft., A no part of 
the £5,000 was jiaid. On .lum* 27, 1898, deft, 
executed a mtge. to jiltfs. of some wharves as a 
further security for £2,000, jiart of the £5,000. By 
this deed deft, covenanted for the rejiayment of 
the £2,000 on Dec. 27, 18!)8, A there was a proviso 
for redemption upon payment on t hat day. 

On July 9, 1898, another agreement was entered 
into between pltfs. A deft. It contained a recital 
of the agreement of Ajir. 23, 189(5, A of the mtgos. 
of .Tuly 4. 1890, A June 27, 1898 ; a recital Hiat 
pltfs. had apjilied to deft, for rejiaynumt of the 
£5,000, A that he w'as unable to repay it ; A that 
he had reijuested tlumi to extimd the term of two 
years for a further period of tivi' years, which they 
iiad agreed to do upon the terms ihia'einafter 
appearing. It was then agreed A dt'clared that, 
if at any time within the further period of five 
years pltfs. should elect to enHr into jiartnershij) 
with deft., they sliould be at liberty to do so, in 
wdnch case pltls. W’ere to release deft, from jiay- 
inent of t he £5,000, A to transfer the ship free friim 
the mtge. for the purposes of the partnershiji. 
The <-aj)ital of the jmrlnership, of which the ship 
was to form jiart, was to belong to jiltfs. A deft, 
in eijual shares. On E(di. 24, 1900, jiltfs. gave* 
notice in writing to deft, that they elected to enter 
into jiartnershiji with him. He refused to allow- 
them to do so; A they thenqijion brought an 
action to coinjad sjieeitic jierformance of the con- 
tract constituted by the agri'i'ment of July 9, 
1898, A the notice of Feb. 2 4, 1900, or, in the 
alt'cvnative, jiayment of damages for breach of 
contract, in wliich case jiltfs. claimed the right to 
enforce their securities for thi‘ £5,000 A interest. 
Deft, alleged that the agreement of July 9, 1898, 
was invalid because it clogged the equity of 
redeinjition ; A by a counterclaim he asked that 
that agreement might be delivered up to be 
cancelled, A a declaration that he was entitled to 
redeem the securities : — Held : the rntge. of 
Juno 27 A the agreement of July 9, 1898, wu're 
sejiarab' A indejiendont transactions, A the fair- 
ness of the agreement of July 9 not being im- 
peached, there was no reason why the mtgor. A 


^ IVLA NaTI'AN V RAMVSAVAMI 

Nviakvx (1863), 1 Mad. 341.— IND. 

e. Enforcnnenl of terms of part- 

nership at/rceniPtU .] — An agreement for 
inutually sharing iu certain nropur- 
tiona the profits of all patent Innnstrioa 
«. copyrights possessed or to be pos- 


ted he citiier party, indefinite as 
to diiratJon, is not ho uncertain or 
agaluHt public policy as to be Incapable 
of being dealt with by the ct. — L e Rov 
V. Hkiiuenschmidt (1876), 2 V. L. R. 
(Eq.) 189.— AUS. 

f. — — Sole relief sought pagment of 


sum of moneg .] — A bill docs not lie 
for Hpcclfic iiorfonnaiUM' of a partner- 
ship Hgreeincnt, wlicre the sole relief 
sought is the payment of a sum of 
money, for which there is a roincdy 
by action at law. — Baonell v. 
Edwauuh (1876), 101, R.Eq.2l5. — IR. 
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Sect. 10. — Parlnemhip. Secia. 
22, 23, 24, 25&26.] 


17, 18, 19, 20, 21, 


subsequently to the date 
of the mtge. enter into an arrangement which might 
have the effect of depriving the mtgor. of his equity 
9*, redemption. — L islpj v. Reeve, [1902] 1 Ch. 

V,7 T^*,*^* ; ^0 W. R. 231 ; 

18 I. L. R 61 ; 40 Sol. Jo. 07, C. A. ; affd, on 

A J^rounds, sw6 worn. Reeve v. Lisle, [1902] 
Am O* 4ul, H. L, 

Armoi^ion: Retd. Samuol v. Jarruli Timber & Wood 

PavinerCorpn., [1904] A. C. 323. o- vvoou 

TT to buy share In partnership.] 

[1] C. & L. were partners in tr^e, without 
any written agreement. A. died, & his exoi-s. 
continued the business with C. &, E. C. then 
died, & hi8 exora. & the oxors. of A. still continued 
the busmess with E. An agreement was entered 
into between the exors. of A., of the one part, the 
exOTs. of C., of the second part, & E., of the third 
p^, hy^ which the exors. of A. had the option 
of buying the shares of E. & of the exors. of C., or 
to sell the shares of A. under certain terms. The 
exors. of A, elected to pm-chase. On a bill for 
Bpeciflc performance, filed against them by E. & 
the ^ors. of C. : — B eld : the contract must be 
specihcally performed ; the decree to be without 
prejudice to the claims of the persons beneficially 
interested under the will of A., either against pltfs. 
or defts. 

(2) A partner, who purchases his partner’s share 
in the partnership leasehold premises, is not 
entitled to have & reference for title. — liAW v 

Law (1845), 9 Jur. 745. 

- _ 


961. 


-. 1 - 


, . ^ 'j Pltf. & deft, carried OE 

business in partnersnip. Deft, agreed to buy pltf.’e 
interest in consideration of a certain annuity which 
was based upon the estimated profits of the busi- 
ness, & was to commence from the date of the last 
^ttlement of accounts, & to be in lieu of profits 
from that date. Pltf. afterwards agreed to pur- 
chase deft. 8 interest, upon the same terms in all 
respects as he was to sell. Defore the sale was 
earned out, the paitnerslnp accounts were taken, 
& it was found to be more .advantageous to deft, 
to take the xuofita of the business from the last 
settlement of accounts up to the date of the agree- 
ment than to take the stipulated annuity from the 
same period. Pltf. filed Iiis bill for specific per- 
formance, upon the footing of the annuity being 
payable from the date of the last settlement of 
accounts, in lieu of profits .- when the 

position of the contracting parties was revereed, 
the stipulation as to the clato of the commence- 
ment of tlie annuit y formed no part of the contract, 
& It being for the advantage of deft., she was 
entitled to take the jirofits instead of the annuity 
up to the date of the agreement.-- -B onvilj.,e v. 
Ronville (1860), 3 L. T. ](i4 ; 0 Jur. N. 8. 414. 

962. .J — In an action for specific 

perfoniiance by deft, of a contract for the purchase 
ol pltf. s share as a partner in a firm constituted 
under articles of partnership, dated May 19, 1899, 
It appeared that,, the business proving unsuccessful, 
pltf. m .June, 1900, desired to withdraw, «fc this 
was agreed to by the other partners on the under- 
standing that he left his capital in the business for 
two or three years. Deft, then offered to purchase 
piti. s share, & a con-espondence ensued which, it 
was alleged by pltf., disclosed a binding contract 
to purchase fi>r £175. This deft, denied, A alleged 
tliat aU he off erod U) imrchase was the sliare of tlie 
assets A profits fre(> from lialjilities : -Jlcld: on 
tfu' evidence that there was a binding contract to 
puichase the share for £176. 

8pecific perfoimanco decreed accordingly, with 


an express covenant to indemnity. — D odson v. 
Downey, [1901] 2 Ch. 620 ; 70 L. J. Oh. 864 ; 86 
L. T. 273 ; 60 W. R. 67 ; 46 Sol. Jo. 739. 

Annotation; — Reid. Mills v. United Counties Bank, [1912] 

1 Ch. 231. 

963. Right of pre-emption of share In 

partnership.] — Partncrsliip articles provided that 
no partner should sell his shares except as follows : 
That the partner desirous of selling should offer 
the shares to liis co-partners collectively ; if they 
should decline, then to the partners desirous of 
collectively purchasing ; & if none such, then to 
the partners individually ; after which he might 
sell to a stranger. One of four partners offered 
his shares to the other throe collectively, one of 
whom to his knowledge would not purchase. The 
remaining two declared their willingness to accept, 
& were told that no offer was made to them : — 
Held : the offer to the three enured for the benefit 
of the two, & specific performance decreed accord- 
ingly.— H oaUi’RAY V. FOTHEIIOILL (1866), L. R. 1 
Eg. 567 ; 14 I.. T. 49. 

Enforcement of rights of partners inter se.] — 

See Partnehsuip, Vol. XXXVI., pp. 481, 482, 
Nos. 1460-1452. 


8Eca. 17.— PENALTY OR DAMAGES, 
PROVISION FOR. 

Sea Part II., Sect. 8, sub-sect. 7, ante. 


Sect. 18.~RAILWAYS. 

Construction of accommodation works.] — See 
Railways, Vol. XXXVIIL, pp. 282, 283, Nos. 
195-202. 


Sect. 19.— RENTCHARGES AND ANNUTTIES. 

See Part II., Sect. 8, sub-sect. 6, ante. 


Sect. 20.— SALE OF LAND. 

See Parts & Sections passim. 


Sect. 21.— SEPARATION DEEDS. 

See, generally. Husband & Wipe, Vol. XXVII., 
pp. 219-238, Nos. 1900-2089. 

When specific performance decreed.] — See. Hus- 
band & Wife, Vol. XXVII., pp. 241, 242, Nos. 
2112-2134. 


Sect. 22.- SERVICE, CONTRACTS OF. 

See Port II., Sect. 6, ante. 


Sect. 23.— SETTLEMENTS. 

Contract for settlement.] — See, Se'etlements, 
Vol. XL., pp. 472, 473, 478, Nos. 212-221. 268-266. 

Articles.] — See Settlements, Vol. XL., pp. 401, 
492, Noa. 386-409. 

Voluntary settlements.] — See Settlements, Vol. 
XL., pp. 637, 538, Nos. 801-803. 


Sect. 24.— TREES AND TIMBER. 

See Agriculture, Vol. II., pp. 03, 94, Nos. 737- 
74J. 
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Sbct. 25.— will, CX)NTRACT TO LEAVE 
PROPERTY BY. 

See, generally. Executors, Vol. XXIV., pp. 621- 
023, Nos. 6610-6626 ; Settlements, Vol. XL., 
pp. 486-489, Nos. 341-371 ; Wills. 

964. Whether specifically enforced.] — Hill v. 
GoMME, No. 865, ante. 

965. .] — Deft, before, & as an inducement 

to, his marriage with pltf. promised in writing, as 
part of the terms of the marriage, to leave a house 
& land to her for her life. Pltf. consented to the 
terms proposed, & the marriage took place ; but 
deft, subsequently conveyed the property by 
deed to a third person. In an action to recover 
damages for breach of contract : — Held : where a 
proposal in writing to leave property by will, 
made to induce a marriage, was accepted, & the 
marriage took place on the faith of it, if the 
proposal related to a defined piece of real property 
the ct. had power to decree a conveyance of that 
property after the death of the person making 
the proposal against all who claim under him as 
volunteers. — Synge v. Synge, [1894] 1 Q. B. 
466 ; 63 L. J. Q. B. 202 ; 70 L. T. 221 ; 58 J. P. 
306 ; 42 W. R. 309 ; 10 T. L. R. 194 ; 9 R. 265, 
(\ A. 

J nvotationa : — Befd. Re Cavendish Ilrowne’s Settlmt. 
TruHls, IJornor v. Rawle (191(J), G1 Sol. Jo. 27 ; Central 
Trust & Safe Deposit Co. v, Snider, [1910] 1 A. C. 260. 

966. -.] — An agreement to make ample 
provision by will for a person is too vague to be 
enforced. — Macphail v. Torrance (1909), 25 
T. L. R. 810. 

Avtwiation • — Refd. Dcnnistoun v. Donuistoim (1925), 60 
Sol. Jo. 476. 

967. Contract by donee of testamentary 

power of appointment.] — The ct. will not decree 
specific performance of a contract to leave pro- 
perty by will entered into by a mere donee of a 
t(!stamentary powder of appointment . — lie Parkin, 
Hill v. Schwarz, [1892 J 3 Gh. 510 ; 62 L. J. Ch. 
55 ; 67 L. T. 77 ; 41 W. It. 120 ; 36 Sol. Jo. 
647 ; 3 R. 9. 

Annotations : — Refd. Re Lawlcy, Zainor r. LawJcy, (19021 
2 Ch. 799 : Jte Everod, Mollneux v. Everod (1910), 79 
L. J. Ch, 465 ; 2{e Cavendish Drowno’s Sotthut. Trusts}, 
llornor v. lluwle (1916), 61 Sol. Jo. 27. Mentd. Jn the 
Estate of Hoys, Walker v. Gasklll, [1914] P. 192. 

968. .] — The donee of a general 

testamentary power of appointment over a fund 
borrowed a sum of money &, as security for the 
loan, covenanted with the lender that he would 


make a will appointing that the loan should be 
a first charge on the fxmd, & that he would not 
revoke the will. He made a will accordingly, & 
died : — Held : the covenant was ineffectual to 
bind the fund, &, notwithstanding that the will 
was made in pursuance of the covenant, the 
lender was a volunteer as against testator’s 
general creditors, & therefore took subject to the 
rule that the exercise by will of a general power 
of apiiointment made the property which was the 
subject of the power assets for the payment of 
the debts of the appointor ; consequently, he was 
not entitled to priority as regards the fund over 
the other creditors. 

A contract to leave by will on the part of one 
who is merely donee of a testamentary power of 
appointment cannot be enforced by a judgment 
or decree for specific performance (Vaughan 
Williams, L.J.). — He Lawt-ey, Zatser v. Lavvley, 
[1902J 2 Ch. 799 ; 71 I.. J. Ch. 895 ; 19 T. L. R. 
8 ; 51 W. R. 150 ; sub nom. He Lawley, Zaiser 
V. Perkins, 87 L. T. 536 ; 47 Sol. .To. 29, C. A. ; 
affd. sub nom. Beyfus v. Lawley, [1903] A. C. 
411, H. L. 

AwTio/aiiom'i • —Mentd. Re Piirvlie’s Settlmt . Hobo v. Hill 
(1904), 48 .‘^ol. Jo. .524 : Stamp Dutios C'omr. v. Stephen, 
11904] A. C. 1J7 : Re Iladk'V, Johnson i>. Hadley, 11909] 
1 Ch. 20; Re Whitehead, W'hltehend v. Street (191. *1), 
108 L. T. 368 ; O'Grady v. W'lhnot, 11916] 2 A. C. 231 ; 
Re Wornher, Weruher v. Belt, [1918] 2 Ch. 82. 


Sect. 20.— OTHER CASES. 

969. Agreement to purchase beer from par- 
ticular brewer.] — An agreement between a brewer 
& a imblican, that the publican shall take all liis 
beer of the brewer, cannot bo enforced unless the 
brewer supyfiy the publican with good beer, such 
as ought to give satisfaction to his custemers. In 
an action on this agreement the quality of the 
beer cannot be proved by showing what sort of a 
commodity the browser furnished to other publicans 
during the same period. — Holcombe v. Hewson 
(1810), 2 Camp. 391 : 170 E. R. 1194, N. P. 

Annotation : — CODSd. Manchester Brewery Co. v. Coombs 

(1900), 82 L. T. 347. 

970. Sale of solicitor’s business.] — Specific per- 
formance of an agreement for selling the business 
of an attorney, refused, upon the bill of the 
vendor, there being no express stipulations by 


PART IV. SECT. 25. 

9641. Whether spcciflcally enforced,] 
— OiUi V. Orr (1874), 21 Or, 397. — 

CAN. 

96411. .]— JiBB V. JiBH (1 877), 

24 Or. 487.— CAN. 

964 111. .] — Halleban V. Moon 

(1881), 28 Gr. 319.— CAN. 

9641v. . ] — An aeroement to make 

a will In favour of an adopted child 
may he enforced agaliiHt the personal 
reprosentatlvoa of ohliffor. — BoBEum 
V. Haix (1882), 1 O. 11. 388.— CAN. 

964 V. .] — C., pltf., alleRod that. 

A., hlB father, bolnt? the ov«ier of 
certain land, Induced him to abstain 
fiom enforcing: a certain claim, & also 
to work on the land, by i-epitisontiiig: 
that he would devise the land to him, 
which he afterwardH represented that 
he had done ; & A. being dead, C. now 
claimed tho land as against one to 
whom A. had devised it by a later 
will, revoking tho former one. The 
execution of the former wiU was proved 
as alleged : - Held : this was not such 
l)art perforinanoo as to take the case 
out of Htat. Frauds, for tho execution 
f»f the former will w'ns the atit of tlic 
person w'hose estate It was sought io 
(sharge, Sc not of the person seeking t o 
eafoi-oo the contract, &, moreover, did 


not Import a contract, but only indi- 
cated a benevolent intention displayed 
by testator la the execution of an 
instrument essentially of a levocahlo 
nature. — CAxamELi. v. Mi’KERRirnER 
(1883), 6 O. K. 85.— CAN. 

964 vl, .] — Wabker r. Bouan- 

NER (1889), 18 O. II. 418,— CAN. 

964 vii. .] — McGuoan v. Smith 

(Ont.) (1892), 21 S. C. K. 263.— CAN. 

964vlll. .] — Kinskyu. National. 

Trust (1904), 15 Man. L. li. 32.— 
CAN. 

984 lx, .] — Murdoch v. West 

(N.S.) (1895), 24 S. C. R. 305.— CAN. 

964 X. .] — Cross v. Cbeary 

(1898), 29 O. H, 542. — CAN. 

964 xi. .] — Smthi V. Smith 

(1898), 29 O. H. 309; affd. (1899), 20 
A. R. 397.— CAN. 

964 xil. .] — An agreement by a 

grantor of property. In eonsldoratlou 
of the oouvoyanoe, to devise the pro- 
perty to a certain person, Is onforiioable 
against another person to whom said 
grantor has devised the property as a. 
idft. — STonDABD n. Williams. [1923] 
ID. L. 11,1113; 32B. C. R. 43: [1923] 
1 W. W. R. 088.— CAN. 

964x111. -.1 — Benn V. llAW- 

TIIOUNE (1924), 56 O. L. R. 393.- -CAN. 


964 xiv. . ] — Deft, was induced to 

slay with A. under a promise that If he 
did so ho would have all of A.’s pro- 
perty. After A.’s death ho continued 
to reside with tho widow until her 
death, to work tho land & sot crops 
thereon. An action was taken by the 
administrator for tho possession of the 
land & otlier property of A., then in 
deft.’fi possession. Deft, set Up a 
counterclaim seeking speclflo perform- 
ance of l.he agreement : — Ffeld : there 
was not such a part nerformanoe as to 
take the cose out of the operation of 
Stat. Frauds, s. 4. — Gossk v. Hutth- 
INOS (1908), 9 Nfld. L. R, 375.— NFLD. 

964 XV. .] — Cameron V. Cameron 

(1892), 11 N. Z, L. R. 642.— N.Z. 

PART IV. SECT. 26. 

g. Purchase at sheriff’s sale.] — Tho 
C(iuitable Interest of an assignee from 
tho purchaser of a contract for the 
sale of lands, is exigible under a writ 
of fieri facias against tho lands of 
such assignee. Sc tlio purchaser at a 
Nheriff’s sale of such Interest is entitled 
to specific performance of the contract, 
— VvATU) r. Archer (1891), 24 O. R. 
650.— CAN. 

h. Contract' for manufacture tf- sale of 
saw Zof/s.] — The ct. will decree specific 
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Sect. 26. — Oiher ccuhcs. Pari V. Secf. I.] 

which tho ct. might bo enabled to carry it into 
effect on hia part, in return for deft.’s purchase- 
money ; & there being no conditions generally 

applicable to transactions of this natui'e so as to 
come within the description of “ usual clauses ” 
to be inserted in an instrument to be drawn up 
in pursuance of the agreement. — Bozon v. Farlow 
(1810), I Mer. 459 ; 85 E. R. 742. 

Annotations : — Refd. Thornbury v. Bovill (1842), 0 Jur. 

407 ; Stocker v. Brockelbank (1851), 3 Mao. & G. 250. 

971. Licence to dig stone.] — Nei.son v. 
Bridges (1837), 1 Jur. 753 ; subsequent pro- 
ceedings (1839), 2 Beav. 239. 

972. Copyright.] — Thombleson v. Black (1837), 
1 .Tur. 198. 

973. Agreement to pay fixed sum for costs — 
Solicitor & client.] — Htedman v. CoLLE-rr, No. 
1298, post. 

974. Agreement admitting amount due on 
Investment — Party entrusted with funds for Invest- 
ment for another’s benefit.] — Whej'e one person 
entrusted with sums of money to invest for the 
benefit of another, has signed an agreement 
admitting an amount due on investnumls made, 
equity will compel their tiansftT. — Stanton v. 
Percival (1855), 5 H. L. Cas. 257 ; 21 I.. J. (Ji. 
369 , 26 L. T. O. S. 49 ; 3 W. R. 391 ; 10 E. R. 
898, II. L. ; affq. S. C. mih now. Percival v. 
Caney (1852), 4 Be G. & Sm. 610, L. C. 

975. Contract for sale of land held under 
Inclosure Act.] — SpeciOo performarK^e of a con- 
tract for sale of lands held under an Incdosure 
Act refused, it appearing upon the context that 
the right of the lord to the minerals in tho allotted 
lands had not been affected by the Act. — ^P rei'TY 
V. Solly (1859), 26 Beav. 606 ; 33 L. T. O. S. 
72 ; 53 E. R. 1032. 

Aniwtations : — Retd. Dc WiQton I’. Brco<»n Cornn. (1859), 

:i3 L. T. O. 8. 29f). Mentd. Wukcticid v. TUicoleuch, 

Bucfleuch v. Wakeflebl (1870), 39 L J. Ch. 441. 

976. Agreement contained in proper order.]- -A 

judge’s order giving liberty to sign pidgment., with 
a stay of execution in the event of certain condi- 
tions being performed, is not an agreement tn 
perform those conditions ; A even if tho terms are 
ordered substantively to be iierformed, tlu; remedy 
for default is in t he ct. where tlie order was made, 
& not by a bill for specific ixTformance. 

Therefore, where shipbuikhus had built a ship 
according to contract, A retained her by virtiu* of 
their lien for the balance of price unpaid, A had, 
in an action, obtained by consent a judge’s order 
for the amount, with a stay of execution in cast* 
defts. should pay half Sc give a intge. on the 
ship for the remainder, to a bill alleging these facts, 
A that the retainer of the ship involved great 


expense, & praying a sale, or specific performance 
of the conditions of the judge’s order, a demurrer 
was allowed. — T hames Iron Works Co. v. 
Patent Derrick Co. (1860), I .John. A n. 93; 
29 L. J. Ch. 714 ; 2 1.. T. 208 ; 6 Jur. N. S. 1013 ; 
8 W. R. 408 ; 70 E. R. 676. 

Annotaiions : — Consd. Lievohley v. Ollmoro (1800), L. K. 1 
G. P. 570. Refd. Allkcn v. Bachelor (1893), 02 L. J. Q. B. 
193. 

977. Agreement relating to lands abroad.] — 

The ct. has jurisdiction to carry out an agreement 
entered into by persons in England, A relating to 
lands abroad, though such agreement is not made 
in a form which, by the foreign law, would affect 
tho land. — S ichej. v. Raphael (1864), 3 New Rep. 
662 , on appeal, 5 New Rep. 119, L. C. 

978. Contract to pay salary of colonial bishop.] 

— >Speciflc performance of a contract to pay a 
salary to a *’ bishop ” in the colonies, enforced, 
though tho contributors to the salary may have 
intended to support a bishop with coercive juris- 
diction over his clergy, A subject to coercive 
jurisdiction of Ids metropolitan. — N atal (Bp.) v. 
Gladstone (1866), L. R. 3 Eq. 1 15 L. T. 465 ; 

snb now. Colenso v. Gladstone, 36 L. J. Ch. 2 
12 Jur. N. 8. 971 ; 15 W. R. 29. 

Annotations : — Mentd. k'r j>. Jenkins (JSfiS), L. IL 2 I’, f 
258 ; Cnpp Town (Bt).) v. Naiul (Bp ) (1889). L. B. 3 
C. 1 ; Brown v. Aloutreal Cub) (187 4), L. K. 5 J*. (3 
157. 

979. Agreement to arrest litigation.]— Smeaton 
V. St. Andrews Magistrates, No. 491, ank. 

980. Agreement to disentail.] — A 1 (‘nant in tail 
in remainder barred his (*stato tail witiiout the 
consent of the jirotector, A afterwards conveyed 
all his estate A intt'rest to a purchaser, A cove- 
nanted that he would, at tho request of the 
purchfKsor, hia hi'irs or assigns, execute every such 
disentailing or other assurance as might be neces- 
sary to vest the premises in the purchaser, his 
heirs A assigns. The protector having died, the 
purchaser applii'd to the vendor to execute a 
disentailing d(‘ed 1o enlarge the base fee into a 
fee simple : — Held : Fin(\s A Recoveries Act, 
1833 (c, 74), H. 47, does not interfere with tli(> 
jurisdiction of tlio ct. to decree against a tenant 
in tail specific performance of a contract for 
discutailinent entered into by liini, but only 
pri'vents tlie cl. from treating the conl.ract as 
being in equity a disposition taking effect under 
tho Act so as to bind IJie issue in tad A remaindi'r- 
man. — Bankes v. Small (1887), 36 Gh. D. 716; 
56 L. J. Ch. 832 ; 57 L T. 292 ; 35 W. R. 765 ; 
3 T. L. R. 740, C. A. 

vl II .-—Consd. Meekififi: r. Meokinp, 11917] 1 Ch- 
77. Reid. Mills Fox (1887). 37 (’h IJ. 153; Case r. 
(Jaso (1889), HI L. T. 789 ; Itc Mojitaini. Faber r. Montoi^ii.. 
(1896 J 1 C^h. 549 ; Jtf Gaskoll & WaltorH’ Contract, [1906] 
2 Ch. 1. Mentd. Ite E. D. S , [l')14] 1 Ch. 618, 


performance of a contract for the 
manufacture ic sale of saw loRs. where 
they are capable of lielm? identifletl 
& possess a peculiar value for the pur- 
chaser — S tkvknhon r. Clakk>: (18.54), 
4 Or. 540. - CAN. 

k. Covrnanl hit cxenitors to indxm- 
nif]/ legcUec.] — Ckook v. Toruanck 
( 1860), 8 Gr. 220.— CAN. 

l. Agreement to pen hark stream ] 
Nicoi. V . Tackaberhy (1863), 10 Gr. 
109,— CAN. 

m. Contract to erect house.] — Equity 
(loos not. as a general niJo. euforco 
specifically a contract between a land- 
holder and a builder for the erection 
of n linuHC or the like.— C oltov r. 
Booklkdok (1872). 19 Or: 121. — CAN. 

n. 1 7?r MunnAY (1902), 22 

C. L. T, 373 : 4 O. L. Ti. 418 ; 1 
O. \V. 11. 576.— CAN. 

o. Agreement to give farm in con- 
sideration of maintenance.] — Punch v. 


CiiLSiiOLM (1871), 9 N. S. B. (3 G. & O.) 
469.— CAN. 

p. After acquired properly.] — At law, 
a bill of sale or conveyanoe c-annot 
Tiass property in (roods which are not 
in ^■xiHU-Ilco i>r which do not lieloipr to 
the (rraTitor at tho time tlie deed is 
pi veil, thouph in equity such a contract 
M ould operate to transfer to tlio vendee 
tho beneficial interest In the property 
as soon as it was acquired l)y tlio 
prantor. Sc. tho pranteo inlpht enforce 
specific performance of the contract. 
- -Lloyd v EiTuorKAv & North 
American By. Co. (1878), 18 N. B. U. 
(2 J’. & B.) 194.— CAN, 

q. EVinrifte/if.j— Specific performance 
of an api-eoiuont to prant an c.aHe- 
ment may be enforced in equity. — 
Craig v. Craig (1878), 2 A. U. 583. — 

CAN. 

r. Agreement to sell rights under 
timber licence .] — Lauuhlan v. Pres- 


oorr (1897), 1 N. B, Eq. Hop. 400.— 

CAN. 

t. Agnriiu’nt to give hill of sale.]-- 
Specific performance will he decreed of 
an apreement to plve a hill of sale upon 
ascertained furniture sold N; delivered 
upon credit m rcllauco upon such 
apreement. — J ones v. Brewer (1899), 

I N. B. Eq. Rep. 630.— CAN. 

a. Contract in consideration of nuir- 
ruige .] — Bovn v. Whouldioe (1875), 
22 Gr. 1.— CAN. 

b. .]— A contract by a woman, 

in consideration of marrlape, to make 
her husband solo heir, will he specifi- 
cally enforced, notwithstandinp tliut 
she has sfihsequentlv disposed of her 
eatal/O by will to tho exclusion of her 
husband. — IIaskr v. MoQuade (1094), 

II B. C. B. 161.— CAN. 

0 . .] — Deft., on the occasion 

of the arranpi-mont of a marrlape bv 
hia son, wliicii marrlape later took 
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981. Agreement by married woman subject to 
restraint on anticipation.] — Tho ct. has no power 
under Conveyancing & Law of Property Act, 1881 
(c. 41), 8. 39, to order specific performance of an 
agreement entered into by a manned woman not- 
withstanding that she is restrained from anticipa- 
tion, in a case where, at the time when the 
application for specific performance is made, she 
has been divorced & her husband is dead. - 
Thomson v. Thomson, [1896] P. 263 ; 05 L. J. P. 
80 ; 74 L. T. 801 ; 45 W. K. 134 ; 12 T. L. R. 
404 ; 40 Sol. Jo. 683, C. A. 

Art notation : — Mentd. Bosworthlok v, Bosworthick (l‘J2G), 

13C L. T. 211, 

982. Agreement to demolish buildings — Alleged 
public nuisance.] — About 40 bmigalows of 2 or 
3 rooms apiece constructed on footings above the 
level of the ground had been erected for occupa- 
tion in the spring & summer months on some 
11 acres of low l^dng land betw<*on a seawall A 
tlie sea without notice to the rural <listrict council. 
They Avere erected on separate sites or plots, let 
at Aveekly rents. 'Idiere were also a considerable 
number of t-ents on tJiese sites. The land lay 
b(‘]ow the l(‘vel of high tides, A no system of 
drainage was practicable. Sets of closets at 
different ])arts of the land Ave.re erected for men 
A women n-sja-etn i-ly A their contents Avere 
remoAvd A emptu'd on land at a distance from 
the residences. Th(‘ Avater sup|)ly AA'as from 
standpipes. In an action by the 7\.-C!. at. the 
relation of the rural district council for an injunc- 
tion to re.strain defts. from cont mump; an alleged 
jiublic nuisance. A from continuing to maintain 
the burigaloAVS in contra \a‘ntion of bye-laAA’s A. 
from erecting more, A by the rural district council 
for .specific performanci' of an agreem<-nt to take 


down existing bungalows : — Held : whilst it was 
a proper matter for investigation, pltfs. had on 
the cA-idence adduc(»d failed to establish that the 
encampment Avas a nuisance to the public health. 
Overcrowding had not been proved, fidie sanitary 
arrangements were not so insufficient as to make 
the conditions insanitary. The bungalows showed 
no signs of damp, A tlu^re Avas a substantial 
surface of dry soil all oAor the camp. Smells 
from ditches Avere much exaggeiul.<.‘d and wore 
not a substantial danger to liealth. The nuisance 
suggested as arising from the mode of emptying 
the contents of the closets into the ground even 
taken in conjunction with the resl, of the cAudenco 
was not made out. No injunctions would be 
grani.ed and no specific performance ordered of the 
agreemimt to take down existing bungalows. — 
A.-Cr. A WiiiUAU Kukal District Council v. 
Kerr A Ball (1914). 12 L. C. K. 1277. 

Compromise of action.] — *SVr Barrister.^, Vol. 
III., pp. 340, 313, Nos. 301, 328. 

Agreement to delimit boundaries.] — See Bound- 
aries, Vol. VII., p. 204, No. 10. 

Composition agreements.] — See liANKRurTCY, 
Vol. V., pp. 1174, 1175, Nos. 9190-9.502. 

Sale of allotment under Inclosure Act.] —See 
Commons, Vol. XL, p. 71, No. 959. 

Agreement to supply electricity by transferee of 
statutory power.] — See Llkctric Lighting, Vol. 
XX., p. 215, No. Oih 

Proviso for reduction of life assurance premium.] 

—See lN.SURANt' 10 , Vol. XXIX., p. 303, No. 2933. 

Sale of goodwill.] - See TitADE A Trai)I=: Unions. 

Sale of trade secret.] — See Trade A Trade 
IInion.s. 

Covenants for further assurance.] — See Sale op 
Land, Vol. XL., p. 312, Nos. 2908-2913. 
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Sect. 1.— IN GENERAL. 

983. Interlocutory application.] —I A)N gman A 
Brodekh r. Calliford (1795), 3 A rust . 045 ; 11.5 
E. R. 991. 

984. - .] -(!. took out two patents for 

improAT-ments in the mamd'actute of stockings to 
the benefit of which the 11. co. became entitled. 
(1. A tile II. CO. by deed assigned the patents to 
the L. co. The deed contained a coA^euant by Ct. 
A tho ri. CO. to communicate to the L. co, A I'ender 
aA^ailabh' for their bi'nefit all finther improve- 

pinee, promised lu “ buy a farm ” for 
ins son. Deft pmvhused a certain half 
section of land tV had nn a.s.siKnmcnt, 
tliercof to his son jirepared & exeentod 
hy idinwelf hnt not dehvcied — Tft ld ; 
tile administrator of tlio son’s estate 
entitled to sneclfle porformauee & 
liosHOflslon of the land, unythliiff nnecr- 
taln In the oritrinal contract having 
Ix'cn made certain by deft.'s execution 
of tho assignment.— N atysz VK r. 

Panciiasiiynt. f]»201 2 W. W. B. 34G ; 

52 1). L. l{. 708 ; Ei Sask. L. U. 2.59.— 

CAN, 

d. .] — Where n representation 

Mas made hv a father on tho ooea- 
sion of his son’s marriage of the amount 
of projiort V ho Intended to leave his 
Hoii, & on tho faitli of his rej)resontatiou 
liJH son contracted the marriage • — 

Held : tho fatiau- liad hy this rct^ro- 
sentation entered into a contract with 
his eon which ho was boimd to perform 
Hpociflcally. — K katsv. Gilmouk (1871), 

2‘2 W. U. 465.— IR. 


ments of the patented inxnmtions hiAentod by 
them or either of them. The Ij. co. brought an 
action against (f. claiming an injunction to 
restrain from selling, disposing. A communicating 
to any per.son otlier than pltfs. any mv('ntion for 
or relating to improA’oments in the manufacturi! 
of stockings, A from assisting as a scientific 
witne.ss or otherwise defts. in two actions wliicli 
the L. co. had commenced. On a motion for an 
interlocutory injunci ion until trial or further 
ord(‘r : — Held : speidfic piM'formanco of the cove- 


o. Specific perforiiunice not granted 
— KTccuior's cnntract to exchange landi> 
— ICxecutor acting wit/iovt consent.] — 
Tkmjtk r, AVau^ii (189;I). 24 O. B. 
309.— CAN. 

f. Agreement to sell land derisrd in 
fee until re.drictinn a{/ain.ftf .selling.] — 
NORTUCOTK V ViGEOV (Out.) (1891), 
22 ,S. C. B. 710.— CAN. 

g. Lease of hotel «f' sale of stork-in- 
triute — Coiviilion precedent that lici-n.se 
should remain ] — Buowx r. Buou’v 
(1912). 20 (). IV. U. 986: .’1 O. W N. 
54 3 ; 1 1). L. B. 228.— CAN. 

h. Pririhge of free admis.sioii to 
theatre.] — 'I’lie owners of a tlioatro by 
deed eoveiiuuted to eonllrm to certain 
dehonlure holders, of whom petitioner 
uas one, tho privilege of free admission 
to the the.at.re. Petitioner lost his 
debenture. Afterwards resp. became 
lessee of tho theatre wth uotic;o of tho 
deed : — Held : i>ctitiouer was not 
ontitlod to enforce specifleally against 


resj) t hat privdege of free adndssion. — 
Mm-ove 1’. IlAUlUS (1859), 11 I. Gh. 11. 
3.1. IR. 

k. -igreement to vole at meeting.] — 
An agreement, to vote at a mooting 
camiot bo spceiflcally enforced, but 
m.iv, on breach, ho tho subject of an 
action for damages.— /fr t Ionov ATION 
SvNDic.vrE, Lti>., [1903] 1 T. H. 254. — 
S. AF. 

PART V. SECT. 1. 

l. Sale of infant's estate— Approval 
of court ]— AVlioro a contract for tho 
sale of an infant’s estate had been 
approved of by the ct. : — Held : it was 
umiooessary for tho juirposo of obtain- 
ing a decree for spocltlc performance, 
either to allege or prove that (lie sale 
was a proper one under 12 Viet. c. (12 -- 
Mc’DoNAT.n V. Gviuiett (18(10), 8 Ur. 
290.— CAN. 

m. Motion for compensation for want 
of possession — IF^rc made — In court.] 
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Sed. 1. — In general. Seels. 2 3.] 

nant could not be ordered on an interlocutory 
application. — London & Leicester Hosiery 
Co., Ltd. v, Griswold (1886), 2 T. L. R. 676; 
3 R. P. C. 251 ; Oriifin’s Patent Cases (1884- 
1886), 154. 

986. Proceedings on special case.] — The Act 

which authorises the special case authorise;s the 
ct. to deal with the costa of the special case ; but 
it does not authorise the ct. to go on to make a 
decree for specific performance (Kindersley, 
V.-C.). — Evans v. Saunders, Evans v. Evans, 
Evans v. Saunders (1853), as reported in 22 
L. T. O. S. 43 ; on appeal (1855), 6 De G. M. & G. 
654, L. JJ. ; 8vh nom. Saunders v. Evans (1861), 
8 H. L. Gas. 721, H. L. 

Annoiationa : — Hentd. Saimdera v. Tllchardson (1854), 2 

Eq, Kcp. 510; Walker v. ArmHtronff (1850), 21 Beav. 

284 ; (ire4fgr v. Richards, [1920) Ch. 521. 

986. Motion for decree.] — W arde v. Dixon, 
No. 346, ante. 

987. l^oceedings on vendor & purchaser sum> 
mons — To dispense with action for specific per- 
formance.] — The purchaser of a farm, consisting 
in pai’t of 400 acres of lieath land, took the objec- 
tion that a title was not shov'n to the soil of the 
heath land, but only to rights of pasturage over 
it. The vendors took out a summons under 
Vendor & Purchaser Act, 1874 (c. 78), asking that 
it might be declared that the purchaser’s objections 
& requisitions were sufficiently answered. Affi- 
davits were filed on both sides, «to the deponents 
were cross-examined. The Master of the Rolls 
rejected the affidavits & cross-examination, on the 
ground that evidence by affidavit upon requisi- 
tions as to title under tlie Act ought not to be 
given unless required by the judge: — Held: the 
evidence ought to hav'o been admitted, for, on a 
proceeding under Vendor Purchaser Act, 1874 
(c. 78) the parties arc in the same xiosition as they 
would have been under a reference as to title in 
a suit for siiecific performance. 

I have always considered that the Act was 
int^mded to enable the ct. to decide in a summary 
way, without a specific performance suit, such 
questions as whet her a requisition has been suffi- 
ciently answered according to the x’ractice of 
conveyancei*s, whether a requisition is precluded 
by the conditions, & the like, but not to enable 
the ct. to try in tliis way disputed questions of 
fact (James, L.J.). — JRe Burroughs, Lynn & 
Sexton (1877), 5 Ch. D. 601 ; 46 L. J. Ch. 528 ; 
36 L. T. 778 ; 25 W. R. 520, C. A. 

Annoiafion :~Reld. Itc Birth & Young (1880), 41 L. T. 740. 

988. —— Whether bar to action for specific 
performance.] — A purchaser who has availed him- 
self of tlie iU‘o visions of Vendor & Pxirchaser Act, 
1874 (c. 75), & has thereby obtained an order on 
summons wliich has disiiosed of every objection 
which he thought fit to raise, & under which the 
v(mdor has -been ordered to make comiiensation, 
is not entitled to bring an action, for siiecific 
performance of the contract for sale & damages. 
If a vendor does not comply with the order made 
on the vendor & purchaser sununons, the pur- 
chaser should apply in chambei-s to get it enforced. 
—Thompson v. Ringer (1880), 44 L. T. 507 : 
29 W. R. 520. 


.] — See, generally. Sale op Land, Vol. XL., 

pp. 213-221, Nos. 1801-1913. 

989. Action for rescission — Motion for specific 
performance of part.] — A contract for sale of lease- 
hold land provided that the purcliaser should bo 
let into possession on payment of i^art of the 
pimchase-money, & should then pay rent & other 
outgoings, & perform the covenants & pay the 
costs of a certain fence. The pm*chasor was let 
into possession pursuant to the contract, but 
failed to pay the rent «fc other outgoings which 
the vendor was compelled to iiay to prevent 
forfeiture of the land. The vendor commenced 
an action for rescission of the contract on the 
ground of misrepresentation, & moved in that 
action for an order that the purchaser should 
deliver up possession in default of his paying the 
moneys he had agreed to jiay : — Held : the motion 
in effect asked for sx^ecific performance of part 
of the contract, & could not be allowed in an 
action for rescission. — Cook v. Andrews, [1897] 
1 Ch. 266 ; 66 L. J. Ch. 137 ; 76 L. T. 16. 

Proceedings for rectification of company register.] 
— See, generally. Companies, Vol. IX., pp. 209- 
224. 

Mandamus.] — See Crown Practice, XVI., pp. 
320, 321, Nos. 1.326, 1327. 

Counterclaim.] — See Set-off, Vol. XL., p. 414, 
No. 364. 

Specially indorsed writ.]— /SVe R. S. C., Ord. 14a. 

990. Whether action tried by jury.] — Where 
there were cross-actions in the Ch. Div., one for 
specific performance of an agi'eement & the other 
to set it aside for fraud & misrepresentation, a 
judge of that Division refused to order the actions 
to be tried before a judge & jury on the ground 
that the subject-matter of the artions were suit- 
able for trial by a judge without a jury, in the 
(fij. Div., <k that there were other issues involved 
indexiendently of the issues of fact, which might 
dispose of the w'holo matter. — Swtndell t>. 
Birmingham Syndicate, Birmin(;ham Syndicate 
V. SwaNDELL (1876), 3 Ch. D. 127 ; 45 L, J. Ch. 
750 ; 35 L. T. Ill ; 24 W. R. 911 ; 3 Char. Pr. 
Cas. 304, 310, C. A. 

Annoiationa: — Reid. Jliistun v. 'I'ubin (1879), 10 Ch. D. 

558. Mentd. Back v. Ray (1877), 5 Ch. D. 235 ; Cum- 
mins V. Heron (1877). 30 L. T. 41 ; West v. White (1877), 

4 Ch. D. 031 ; Ornierotl r. Todmorden Joint Stock Mill 

Co. (1882), 8 y. B. D. 004 ; Jones v. Andi-ews (1888), 58 

L. T. 001. 

991. .] — In a smt for specific x^erformance, 

wliich was commenced before Jud. Act, 1873 
(c. 66), came into force, & in which pltf. claimed 
damages against one of defts., pltf. acting on a 
notice lately issued by the senior registrar, entered 
the action with the associates of the Exch. Div. 
for trial before a judge & special jury. On a 
motion by defts. that the action might be heard 
before the Vice-Cliancellor : — Held : under Ord. 36, 
rr. 3, 20, pltf. has no absolute riglit to have his 
action tried before a judge & jury, but the ct. or 
a judge has a discretion in the matter, & the 
action, being one for specific performance, was a 
proper one to be tried by a judge of the Ch. Div, 
— Pilley V. Baylis (1877), 6 Ch. D. 241 ; 40 
L. J. Ch. 847 ; 36 L. T. 296. 

Annoialums : — Refd. Buston r. Tobin (1879), 10 Ch, D. 558" 

Mentd. Brooko v. Wigg (1878), 8 Ch. JJ. 510. 


— O’Dka V. SiVNorr (1869), 2 Ch, Ch. 
146.— CAN. 


n. A\ccaaUi/ for Uoulerino deed.] — 
Jti an action for spocific pcrformaiiec, 
d. Is not. necessary to tender a deed 
A\herc tlicre Is intticc by clear hnrdloa- 
1 ion that tlie tcnderlnp: of a deed would 
he of no avail. — C hisholm e. Chihholm 
(1915), 49 N. 8. It. 174.— CAN. 


o. When nctuni lies.] — An ai^tlon for 
speelflc iH-rfonuaneo lies only whore 
there has been a refusal to perform. — 
Williams v. Shields (1919), 25 B. C. 11. 
198 —CAN. 

p. .Indue mnv try action .] — A suit 
for sxieelfle performance of an agree- 
mont for a lease can l)o more oon- 
venieutly tried by a judtfo alone, not- 


wlthslandiuK that the main quegtlon 
is w'lietiter the ooTitraot was In fact 
entered into. — Quinlan r. Noiithkrn 
Brewery (U). (1904), 24 N. Z. L. It. 
226.— N.Z. 

q. Joinder of actions.] — Where a 
person sues for speclflo porformanco in 
respect of one contract us esor. Sc In 
respect of another on his own behalf, & 
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992. .J — ^An action for specific performance 

was directed, against the desire of deft., to be 
tried without a jury. — UsiL v. Wheli'TOn (1881), 
60 L. J. Ch. 511 ; 45 L. T. 39 ; 29 W. K. 799. 

.l—See R. S. C., Ord. 30, r. 3. 

993. Discovery — Production of bill In previous 
compromised proceedings for specific performance.] 
— Where, in a suit for specific performance of a 
contract to sell, it was discovered that some 
other specific performance suit had been com- 
menced against defts., but compromised : — Held : 
pltfs. were entitled to a copy of the bill in the 
compromised suit, notwithstanding the opposition 
of pltfs. in that suit to any copy being furnished. 
— Coates v. Brown (1873), 42 L. J. Ch. 378. 

994‘. Production of Indorsements on coun- 

sel’s brief.] — lunatic was tenant in tail in posses- 
sion of an estate with remainder to his committee 
in tail. An agreement for making a road for the 
common benefit of the Itmatics of two adjoining 
estates was entered into & approved by the Lords 
Justices on behalf of the lunatic, & as it was 
alleged, by the committee on her own behalf. 
The lunatic died without issue, the agreement 
was not executed in his lifetime. After his death 
the committee refused to execute or perform the 
agreement. In a writ for specific performance 
she declined to produce tlie indorsements upon 
counsel’s briefs, shorthand notes, & other docu- 
ments relating to the proceedings in lunacy : — 
Held : she must produce tliem as showing wheth(*r 
she was bound by the agreement in respect of 
lior own interest. — lie Brown, Tyas v. Brown 
(1880), 42 L. T. 501 ; 28 W. R. 575. 

995. Evidence — Necessity for production of con- 
tract.] — ^At the hearing of a claim for specific 
performance, the original (.'ontract must be proved 
A produced. — Marshall v. Davies (1850), 10 
L. T O. S. 209 ; 14 Jur. 997. 


2.— COURTS HAVING JURISDICTION. 

See, generally, Courts, Vol. XVI., pp. 172-175, 
Nos. 780-809.' 

996. Chancery Division — Irrespective ol sum 
involved.] — B. bid for a lot at an auction, & signed 
the contract, but refused to complt'te, although he 
liad signed an order for payment of the money. 
A. filed a claim for specific perfoimance, & B. was 
examined. Ilis answer & his deposition waTe 
wholly contradictory, & the ct. decreed specific 
performance, with costs. The discretion of the 
ct. to entertain a claim is judicially discretionary, 
& a claim for £50 is not too small for tlio juris- 
diction of the ct. — Bennett v. Smith (1852), 20 
L. T. O. S. 28 ; 10 Jur. 421. 

.] — See Supreme Ooui't of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 50 (1) (h). 

997. Bankruptcy Court — Sale under order of 


court.] — When a sale takes place under an order 
of the [Bkpey.] Ct., the ct. has jurisdiction to 
decree specific performance. — Re Barrington, 
bJx p. SiDEBOTHAM (1834), 3 Deac. & Ch. 818 ; 1 
Mont. & A. 055 ; 3 L. J. Bey. 122, Ct. of K. ; 
affd. sub nom. Be Barrington, Ex p. Barrington 
(1835), 4 Deac. & Ch. 401 ; 2 Mont. & A. 245. 
Anjuitaiion Re Goron, Ex p. Cutts (1838), 3 Deac. 

998. S. P. Re Barrington, Ex p. Sidebotham 
(1836), 4 Deac. & Ch. 093 ; 2 Mont. & A. 140 ; 4 
L. J. Bey. 27, Ct. of 11. 

999. .] — The Ct. of Review has not 

jurisdiction to order the specific xierformance of a 
contract against a purchaser at a sale which took 
place under the common order made by that Ct. 
or in petition of an equitable mtgec . — lie Goren, 
Ex p. Cutts (1838), 3 Deac. 242 ; 3 Mont. & A. 
549 ; 2 Jur. 391 ; sub nom. Re BiiErrELL, Ex p. 
Goren, 7 L. J. Ch. 187, L. C. ; revsg. S. C. sub nom. 
Re Goren, Ex p. Breti'ELL, 3 Deac. Ill, Ct. of R. 

1000. Court of King's Bench.] — Williams v. 
Snowden, [1880] W. N. 124. 

County court.] — See County Courts, Vol. XIII., 
pp. 471, 474, 485, 480, Nos. 207, 232-235, 353-358. 

Mayor^s & City of London Court.] — See Mayor’s 
Court, Vol. XXXIV., p. 528, Nos. 18-21. 


Sect. 3.— BY AND AGAINST WHOM AVAILABLE. 

Enforcement of particular contracts generally, 
see Part IV., ante. 

1001. By whom — Assignee — If assignee of whole 
agreement.] — Dyer v. Pulteney (1740), Bai’n. 
Ch. 100 ; 27 B. R. 590, L. C. 

Anm>iatwn : ~ AM. Fenwick r. Bnlman (1869), L. 11. 9 Ecu 

16.5. 

1002. .] — In a conveyance of a plot 

of land, i*eserving tlie mines under it to the vendor, 
there was a covenant by the vendor with the pur- 
chaser, that, in case the vendor, his heirs or 
assigns, should at any time thereafter sell, or 
agree to sell, to any person the mines under some 
aiijoining lands belonging to him, he, his heirs or 
assigns, would at the same time offer to the pui*- 
chasei* of the plot of land, his heirs or assigrns. the 
mines under tJiat plot, & give him & them the 
refusal of the same for one month from the time 
such offer sliould be made at the same price per 
acre as the vendor, liis heii‘s or assigns, should 
have agreed to sell the adjoining mines. If the 
purchaser, his heirs or assigns, should accept such 
offer, & wifiiin such montli agree to purchase the 
mines so offered at the price at which they should 
be offered, the vendor, his heirs or assigns, should 
convey the same to the purchaser, his heirs or 
assigns : — Held : the performance of the covenant 
could be enforced by assigns of the purchaser 
against devisees of the vendor. — Birmingham 


objection Is not mode to tho Joinder of 
the actions in manner prescribed bv 
the ruleB, & defta. ore not prejudicially 
affected by the Joinder, such Joinder 
is no obstacle to a decree of specific 
performance. — B kck r. Eriokson 
(1908), 28 N. Z. L. K. 43.--N.Z. 

PART V. SECT. 2. 

r. Whetlur county court.] — McMillan 
V, Wn.LlAMH (1891), 9 Man. L. K. 627. 

—CAN. 

t. — Man. County Ct. bus no 
Jurisdiction l.o entertain an u<-tioJi foi- 
Hpoclflc porformonoo of a contract 
for tho sale of land. — M iqiirz r. Har- 
rison (19H). 30 W. L. H. 39 ; 2.'-. 
Man. L. It. 40 ; 7 W. AV. It. 0:>n ; 20 
D. L. 11. 233.— CAN. 


a. Distnet court.] — Bykks if. Singlk- 
TON (Saak.) (1922), 65 U. L. it. 730: 
14 Mask. L. 11. 195; 11921] 2 W. W. 11. 

71. - CAN. 

b. Suskatchciiyin court.] -- Plif. 

broUKht this a<;tion to <*oinpt'l specific 
performance of an am-eeinent entered 
into by deft, by w'hlch deft, agreed to 
exchonjre lands In Sask. oivned by him 
for lands in Iowa oivnod by pltf. ; — 
Tlchl : t,bo conyoyonco of the land in 
Iowa was In effect the purchase -price 
of tho land In ; (ho .Sask. ct. did 

net make a decree afiainst (he low a 
pioixTty, but decreed (but uj)on tlie 
conveyance of tho Town property (Jiei’c 
should be a cou\eyoiicp <»f tlic Sask. 
ju'opertv, & so bad jurisdiction to 
order specific porformanco. — Tui'icnii 
V. JONKS (1916), 33 W. L. R. 1 ; 9 


W. W. R. 620 ; 2.''. I), L. R. 278 ; 8 
Sask. L. R. 387.— CAN. 

0 . Iliyh Court.] — In a suit for 
spocifle performance of an a^froement 
made In Bombay, but relatinsr to land 
situate outside the original Jm'isdiction 
of tho High Ct.. & to roahsc a mtge. 
debt by sale of tho said land : — Held : 
tho ct. had jurisdiction to try tho suit 
& to order a sale of the mtged. laud. — 
ShriMjVnt Mauaraj Yashvantbav 
Holkar V. Dadabhu CunsKTJi Ash- 
nuuNEK (1890), I, Jj, It. 14 Bom. 353. — 
IND. 

PART V. SECT, 3. 

d. By whom — Whether itcrsotutl 
repreatnUtlire of jHirty to coMract.]-- 
Whore tho personal quality of tho 
party, with whom a contract is made. 
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Sect. 3. — By and against whom available. Sect. 4 : 

Sub-sect. l.J 

Canal Co. v. Cartwright (1879), 11 Ch. D. 421 ; 
48 L. J. Ch. 652 ; 40 L. T. 784 ; 27 W. R. 597. 

Annotations : — Mentd. lie Blljfht, Bllglit v. Hartnall (1881), 

45 L. T. 524 ; L, & S. W. By. v. Gorrim (1882), 20 Ch. I). 

1003. Of mortgagee.] Certain 

moneys & benefits were secured to A. under an 
agreement with the provisional trustee of a pro- 
jected CO. A. mortgaged his interest in the moneys 
secured by this agreement : — Held : the assignees 
of A.’s mtgec. could sustain a bill for specific per- 
formance of the agreement against the co. for the 
purpose of enforcing their charge.— Browne v. 
London Necropolis «& National Mausoleum 
Co. (1857). 6 W. 11. 188. 

.] — See, also. Sale of Land, Vol. XL., 

pp. 200, 207, Nos. 1725, 1726. 

1004. Person not party to contract— En- 

titled to benefit of contract.] — Specific performance 
decreed at the instance of a person entitled to the 
benefit of an agreement, though not a party to it. 

Pltf. is the proper person to bring this bill. . . . 
It is cert-ain that if one person enters into an agree- 
ment with another for the benefit of a tliird person 
such third person may come inf o a ct . of equity & 
compel specific performance (Lord Eldon, C.). — 
Hook v. Kinnear (1743), 3 Swan. 417, n. ; 36 
E. K. 931, L. C. 

1005. Alteration of condition on 

faith of contract.] — HiLLr. Gomme, No. 855, ante. 

Whether proper party to action.] — 

See Sect. 4, sub-sect. 2, post. 

Trustee In bankruptcy,] — See Bank- 
ruptcy, Vol. V., pp. 983, 984, Nos. 8045-8050. 

Agreements between landlord & tenant. ]- 

See Landlord & Tenant, Vol. XXX., pp. 400, 
401, Nos. 635-643 ; Vol. XXXI., pp. 93-94, Nos. 
2341-2344. 

Marriage settlements.] — See Setilements, 

Vol. XL., p. 490, Nos. 379, 380. 

Commissioner of Woods & Forests.] See 

Constitutional I;AW, Vol. XL., p. 585, No. 8(54. 

Infants.] — See Infants, Vol. XXVIII., p. 

163, Nos. 200, 201. 

1006. Against whom — Parties to contract.] — 

The bill was good, but good only as an ordinary 
bill for specific iierformance, & therefore to be 
enforced only ag.ainst those jiersons vdio were 
parties to the contract (Lord Cottenham, C.). — 
Attwood V. Small (1840), 6 Cl. & Fin. 523, n. ; 
4 Jur. 239 ; 7 E. K. 793, L. C. ; varying S. t?. sub 
nom. Attwood v. Burton, Attwood v, Bailey, 
Ait’Wood V. Smaix (1839), 8 L. .T. (3i. 145. 
Annotations ’ Hollaud v. Baker (1843), 3 ITarc. 08. 

Mentd. Beuson r, ilcathoin (1812), 1 Y. & C. Ch. Cub. 

326. 

1007. Assignee — Plaintiff’s acquiescence In 

assignment.] — Bill for specific performance of an 
agreement to purchasi.!, ag.ainst the original vendee 
& an assignee of his contract, dismissed as agaipst 
the former, pitf. being h(>ld, by delivery of abstract 
A offer to execute a conveyance, to have accepted 
the latter as purchaser. — Holden v. IIayn & 
Bacon (1815), 1 Mer. 47 ; .35 E. K. 594. 

1008. Married woman — With separate 

estate.] — A married woman entitled to separate 
estate, A living apait from her husband, entered 
into a contract for the iimchase of some leasehold 
property. She entered into this contr*aet as if 
she were a feme sole. A bill for specific performance 
was filed against her by the vendor. On his dis- 

iH a mulerial Inffredleut in the coiitraet 
the right to enforce specific perform- 
ance ceases upon the death of the per- 


covering from her answer that she was a married 
woman the bill was amended by making her hus- 
band a party. An allegation was introiiuced that 
she had separate property sufficient to answer the 
suit, A her trustee was also made a party : — Held : 

(1) the contract could be enforced against the 
separate estate ; (2) the proper form of decree in 
such a case is to declare that the purchase-money, 
interest, A costs are chargeable on the married 
woman’s separate estate, A the ct. does cliarge the 
same accordingly, A then to direct an inquiry of 
what the separate estate consists, A in whom Hie 
same is vested. — PiCAitD v. Hine (1869), 5 Ch. 
App. 274 ; 18 VV. B. 178, L. C. A L. J. 

Annotations As to ( 2) Apld. Davies v. Jenkins (1877), 

6 Ch. I). 728. Expld. Bike r. Fitzglbbon, Martin v. Fltz- 

gll»hon (1881), 17 Ch. D. 454. ifenerally, Mentd. Peuley 

r. Anstruther (1883), 52 L. J. Ch. 367. 

1009. Person adopting contract by conduct 

— Provision In contract excluding demand against 
him.] — If a person, not originally a party to an 
agreement, acts under it, A professes to render 
accounts A make payments according to its pro- 
visions, a bill for the performance of it may be 
maintained against him, even though the original 
agreement, stipulated' that it was not to extend to 
ci't'ate any demand against him. — CoCKEiX v. 
WHiTiN(t (1824), 3 L. J. O. S. Ch. 6. 

1010. Owner of ship — Contract be- 

tween master & crew.J — Articles of agreement are 
executed between the crew of a vessel, of the one 
part, A (he captqin of tlio other part, containing 
a stipulation, t hat tiie seamen are not to iiave any 
demand against tiie owner of tlie siup : the owner 
subsequently acts under tiie agreement, A, in 
pursuance of it, makes payment to tiie seamen out 
of the proceeds of tlie cargo : — Held : f Jie owner, 
by such conduct., becomes a party to tlu* agree- 
ment, A a bill for the performance of tiie agreement 
may be maintained against iiim. — Gostling v. 
Smith (1824), 3 I.* .T. O. S. Cli. 5. 

1011. Person not party to contract.] — 

An agreement, by feme, wlien sole, tliat if she die 
without issue, slui would leave S. £500, or the 
land. Decrei d the agnuunent to bo performed 
against the husband, who was devisee of the wife. 
— Goilmere V. Battlson (1682), 1 Vern. 48 ; 23 
E. It. 301 ; sub nom. (Joylmer v. Paddiston, 2 
Vent. 353, L. C. 

Annotalwns Distd. Hr I’arkin, HJll r. Krhwarz, [1892] 

3 Ch. 510. Refd. Pr/co v. Powcl (1720), 1 Barn. K. B. 

201 ; SyiiKo v. iibc (1894), 70 L. T. 221. 

1012. Person Interested under informal 

agreement.] — The extrix. of a lessee agreed to sell 
to A. tlie residue of her term, except a day, A the 
fixtures on the premises for £400. This agreiunent 
was entered into by the extrix. without advice A 
there was no written memorandum of it except a 
letter written by the extrix. to her own solr, a few 
hours afterwards. Subsequently the landlord 
knowing that there had been a negotiation, if not 
an agreement, between tlie extrix. A A. agi’ecd 
with her for the imrchase of the residue of tlie term 
for £550. A. on hearing of this offered the extrix. 
if slio would complete her contract with him £1,000 
as purchase-money A indemnity against any pro- 
ceedings on tlie fiart of the landlord. She accepH'd 
the offer, A demised the premises to A., for the 
whole term wanting a day : — Held : ( 1 ) the original 
agi'eement, if any, with A. was such in its nature 
A circumstances as not to be of any validity in 
equity unli'ss the price was showTi to be equal or 
more than equal to the value of the property ; 

(2) as this was not shown the landlord was entitled 


fion with w'hom the contract is made, jke v. Kam I’rohad JontiRl (1002), 

& cannot bo claimed by his legal ropro- I. L. It. 30 Calc. 265 ; 7 C. W. N. 229.- 

sentatlve. — M ohendra Nath Mookkr- IND. 
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to a specific performance of his agreement not only 
against the extrix. but against A. — Goodwin v. 
Fielding (1853), 4 I)e G. M. & G. 90 ; l \V. R. 
343 ; 43 E. R. 441, L. JJ. 

1013. — — The registered owner under 

a Colonial Land Registry Act of an “ absolute 
fee ” in certain land in the province entered into 
an agreement to sell it to first rcsp., who there- 
upon registered himself imder that Act as owner of 
a “ charge ” upon the land. Applt. claimed to be. 
A; unless precluded by the Act, was entitled to the 
land under an unregistered conveyance made by 
the vendor before registration of the “ absolute 
f(‘e.” Resps., second resp. being a sub-pm-chaser, 
claimed specific piirformanco of the agreement of 
sale against Iho vendor & applt., A the latter 
(iounterclaimed for a declaration of her title & for 
rectification of the register. At the trial the un- 
registered conveyance was put in & evidence was 
given that the vendor in an aflidavit, A by verbal 
testimony in previous proceedings, had admitted 
the title of applt. ; the vendor did not defend the 
counterclaim -.—Held : resps. were not- entitled 
to a decree for specific performance against applt. 
.as she was not a party to the agreement of sale.^ — 
Howard v. Miller, [191.5] A. G. 318 ; 84 L. J. P. G. 
49; 112 L. T. 403, P. G. 

Annohiiion .—Reid. Control 'I'rust A' Safe Doposit Co. r 

Snidor, IIDIG] I A. C. 2(U5. 

1014. Party with notice of contract.] — 

IIoiJ.owKi.L, Kirk A Merry v. Arney, Abney A 
Kendall (1(51)3), Nels. 50; 21 E. R. 789; snh 
nom. Merry v. Abney, Abney A Kendall, 1 
(las. in Gh. 38 ; Froem. Gh, 151. 

^ In notail oris • — Reid. IVrm V. Browne (1(197), Froein. Ch. 

214 , J;e Nt'\r I.e .Nevo (1747), 1 Ves, Sen Gl. 

1015. - - Daniels v. Davi.son, No. 
post. 

1016. .] — A. made an equitable mtg. 

of e<'rtain premises to R., A he afterwards entored 
into an agreement to grant a lease of tlie jiremisi^s 
to G., wlu) had notice of tlu‘ prior cliarge. A. 
became bkpt, before the lease was executed, A on 
the petition of 13., an order m bkpey. was made, 
under whicli the premises were .sold, A 13. became 
the piircha.ser, A retained the amount of hi.s 0 (juit.- 
ablt* mtg<‘. out of the purcliasci-money : — field : on 
a ])ill filed by G, for specific pi'rformancc of the 
ngreement 13. ha\4ng becomi' tlie purchn.ser, A. 
1 lieroby united his equitable mtge. with the equity 
of redemjition, was bound to perform the agree- 
ment. — S mith v. Pjiili.ibs (1837), 1 K<‘en, (394 • (5 
L. .r. Gh 253 ; 18 E. R. 474. 

1017. .] - If a vendor contract with 

two ditlerent persons for tlie sale to each of them 
of the same estate, the ct. will, pr'und facie, enforce 
the contract which was first made ; A if the partv 
with whcim the .second contract was made shoidd, 
after notice of the first contract, procure a convey- 
ance of the legal estate in pursuance of the second 
contract, the ct. will, in a suit for specific per- 
formance hy the first purchaser against the vendor 
A the second purchaser, decree the latter to convey 


the estate to pltf. — P otter v. Sanders (184(3), (3 
Haro, 1 ; 67 E. R. 1057. 

Annotations -—Mentd. British & American Telegraph Co. 

r Colson (1871), L. B. (5 Exeh. 108; lie Imperial Lnml 

Co. of MnrHcilles, Harrin’ Case (1872), 7 Ch. App. 587 ; 

UouHehokl Flio Inscc. r. Grunt (1879), 4 Kx. B. 21(1. 

1018. — .] — When a man is of right in 

I)ossossion of a corporeal hereditament, he is 
entitled to impute knowdedge of that iiossession to 
all who deal for any interest in the property. A 
persons so d('aling cannot be heard to deny notice 
of the title under wliich tln^ possession is held. 
Nor is it necessary that such possession should be 
continually visible* or actively asserted. Where 
therefore tlie purchase'PS of mines took possession 
uruler tin* agreenn*nt for purchase wdthout any 
conveyance : —/feW ; a sub.sequent purchaser of 
the land without any cxc(*pti()n of mines took with 
notice of the agreement, A was bound specifically 
to perform it. — H olmes v. Powell (185(5), 8 De 
H. M. A ft. 572 ; 41 E. R. 510, L. JJ. 

Animlutinii . — Mentd. ('avumler r. BulteeJ (1873), 29 L. T. 

710. 

1019. .] — Jn tlie oast* of contracts 

relating to land, as in all other contracts, eqmty 
enforced them, not only as against the man who 
ent(*rt!d into them, but ... as against persons who 
took his estate with notice of the contract, or 
trust, or obligation, with which he, had bound 
his e.state (Jaimes, L.J.). —Greaves v. Tofield 
( 1880), 14 Gh. D. 563 ; 50 L. J. Ch. 118 ; 43 L. T. 
100 ; 28 W. R. 840, G. A. 

Annotations : — Refd. He Monolithic Bmhling Co., Tucon v. 

The Co., 1191.')] 1 (’h. (>13. Mentd. .Jay r. .lolinstone, 

11893] I G. B. : Foster v. G. E. By, [1920] 2 K. B. 

1020. Devisees of party.] — B irmingham 
Canal (■<). v. Cartwright. No. 1002, ante. 

— Commissioner of Woods & Forests.] — See 
Constitutional Law, Vol. XL., p. 585, No. 861. 

- - -- Infants.] -See Infants, Vol. XXNTIL, p. 
1(52, No. 190. 

Trustee In bankruptcy.! — .SVc Bankrui^tcy, 

Vol. V., p. 993, Nos. 8111-8111. 

- — Personal representatives.] — See Executors, 
Vol. XXIV., p. 623, Nos. 6529-6530. 

Agreements between landlord & tenant.] — 

See Landlord A Tenant, Vol. XXX., pp. 381, 
401-404, Nos. 450, 451, 644 -674; Vol. XXXL, 
p. 70. Nos. 2170-2178. 

— - Marriage settlements.] — j-S’cc SEnn.EMENTs, 
Vol. XL., pp. 481, 482, 490, 491, Nos. 302, 303, 
381-385. 


Sect. 4.— PARTIES. 

Sub-sect. 1. — Parties to the Contract. 

1021. General rule.]— To a bill founded on a 
contract, the jiarties to the contract are, in general, 
the only necessary parties. — Humphreys v. Hollis, 
Down t. Hollis (1821), Jac. 73 ; 37 E. R. 777. 

1022. .] — Tasker v. Small, No. 1042, post. 

1023. — - .] — d’o a common bill for the specific 
performance of a contract of sale, tlu* parties to 


1014 i. Auaai'ft whom — Part]/ inth 
notice of cimtract.] — BaxtI':k v. Bom o 
(1912). 21 W. L. B. 892; 5 1). L. B. 
7G4 ; 2 W. W. B. 78G.--CAN. 

e. Sheriff.] — Srnihle : tlie ct. 

will ontertaiu a bill to compel a 
shcrltl to convey i)roperty snhl under 
an execution ; but the execution 
del)tor muHt he made a party. — 
Witham r. Smith (18.55), 5 Gr. 2(i3 — 
CAN. 

f. Tenant m <ai7.]— A decree 
for Hpeclllo performance will be made 
agaluBt a tenant In tall. — GKAn\M v. 
GK.UIAM (1858), fl Gr. 372.— CAN. 

g. Purchasers with notice, of 


covenant far inainU nanci . ]— Me' 

I’. McCaskill (188G), 12 O. B. 783. — 

CAN. 

h. — I — Managing dinctor of com- 
])ani/ signing corUrart without per pro- 
curation signature.] — Lnx’Hi''rB,LJ) r. 
SaSKATCUIGWAN & BaTH-K BIVER JjAM) 

A Development Co. (Sask.) (1908), 
7 W. L. li. 475.— CAN. 

PART V. SECT. 4, SUB-SECT. 1. 

P k. Person not in possesmon of miner's 
right.] — Ah between vendor & pur- 
cbahcr of a mining claim it is not 
nt‘<*esHary that the purchaser bhould 
be the holder of a mlner’H right to 


enable him to sue In cqultA- for 
Hi)ecljlc performance, it being sntlleient 
if the vendor have one, & in the absence 
of evidence either way, the ct. will not 
prcRumo that the vendor had not a 
miner’s right. — LEARMOimi v. Morris 
( 1869), G W. W. A A’B. (Eq.) 74.— 
AUS. 

1. Personal representative of pur- 
chaser .} — In proceoding against the 
heir-at-law of a purehaser for spocllle 
l»erforinancc or rescission of the con- 
tract, the personal representative of 
deceased is a necessary party, even 
though an exor. de smi tort Is a deft., A 
though letters of administration had 
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Seci, 4 . — Parlies: t^^ib-sccls. 1 &2,A. \ 

the contract arc tlie only proper parties. — Wood 
V. White (1839), 4 My. & Or. 460 ; 8 L. J. Ch. 209 ; 
3 Jut. 117 ; 41 E. U. 178, L. C. 

Amwiation ; — Mentd. Forrand v. Wllflon (1815), 15 L. J. Ch. 
41. 

1024. .] — Peacock v. Pbnson, No. 370, 

ante. 

1025. .] — Although, in ordinary cases of 

specific performance, the parties to the contract 
are the only proper parties to the suit, yet, if the 
settlement had been purely voluntary, the persons 
interested under it would have been properly made 
defta. ; for in their absence the question whether 
it was voluntary or for value could not have been 
tried. — T ownend v. Toker (1860), 1 Ch. App. 
446 ; 35 L. J. Ch. 608 ; 14 L. T. 531 ; 12 Juf. 
N. S. 477 ; 14 W. R. 806, L. J J. 

AnnotalUms ; — Mentd. Kosher v. Williams (1875), L. R. 20 
Eq, 210 ; Croasman v. K. (188G), IH Q. K. D. 256 ; Bird 
V. 1. K. ConvTfi. (1024), 12 Tax Cas. 785. 

1026. -Bill by unpaid vendors against 

two railway cos., the purchasers & their lessees, in 
possession of the land, for specific performance of 
the contract : — Held : the lessees were properly 
made parties. 

Ordinarily, a person not being a party to the 
contract ought not to be brought before the ct. 
But it is otherwise where possession is sought by 
the bill, & the person in possession will bo affected 
by the decree (Stuart, V.-C.). — Winchester 
(Bp.) V. Mid-IIants Ky. Co. (1867), L. H. 5 Eq. 
17 ; 37 L. J. Ch. 64 ; 17 L. T. 161 ; 32 J. P. 116 ; 
16 W. R. 72. 

A7inotattons : — FoUd. Goodford r. Stonohousc & NuIIh- 
vvorth Ky. (1869), 68 L. J. Ch. .607 ; Marling: r. StonehouHc 
& NullHvsorth llv. (1869), 68 T;, J, Ch. 306. Refd. Dmx 
r. Soinei'sot & Dorset Ky. (1868), .18 L. J. Ch. 2.32. 

1027. .] — Specific performance can only be 

decreed betw(*cn the parties to the original con- 
tract or those claiming under them, A lessee of ! 
premises covenanted with his underlesse<‘s of part, > 
that in case he obtained an extension of the term 
or a renewal of his lease, he would give to the 
underlessees a like renewal or extension of his 
under term. A lease was .subsequently taken from 
the ground landlord for an extended term in the 


name of a trustee for the separate use of the lessee’s 
wife. The underlesseos filed this bill against the 
lessee, his wife, & her trustee, charging that the 
extended lease Ivad been taken in a trustee’s name, 
in order to defeat their rights under the lessee’s 
covenant, & praying that the wife & her trustee 
might be decreed to grant an underlease to the 
pltfs. for the extended term : — Held : the relief 
sought could not be given, os the suit was virtually 
one for specific performance against persons who 
were not parties to the original covenant or con- 
tract to renew the underlease. — Lumley v. Timms 
(1873), 28 L. T. 157 ; 21 W. R. 319 ; affd., 28 L. T. 
608 ; 21 W. R. 494, L. C. 

1028. .] — The old practice under which, in 

suits for specific performance, the parties to the 
agreement were the only necessary parties to the 
suit still holds good. 

Where, therefore, in an action for specific per- 
formance of an agreement to purchase lands deft, 
applied, under R.S.C., Ord. 16, r. 13, that certain 
persons, who had claimed the property, might be 
added as defts. in order that all questions of title 
between pltfs. & such persons might be determined, 
the ct. refused to grant the application, on the 
gi'ound that the presence of such persons was 
unnecessary to decide the question whether pltf. 
could or could not make a good title to the pro- 
perty. — Harry v. Davey (1876), 2 Ch. D. 721 ; 
45 Jj. J. Ch. 697 ; 34 L. T. 842 ; sub noin. Harvey 
V. Havey, 24 W. R. 576. 

1029. Covenant with trustee — Trustee necessary 
party — Action on covenant by persons Interested.] — 
Upon a bill for a specific performance of a covenant 
under hand & seal with A, for the benefit of B., 
A. must be a party to the suit. But if it had been 
only a jiromise, eitlier A. or B. might have brought 
the action. — Cooke i\ C’ooke (1()87), 2 Vern. 36 ; 

1 Eq. Cas. Abr. 73 ; 23 E. R. 634, L. C. 

Annotation : — Meutd. Oates v. Jackson (17 41), 7 Mod. Kop. 

439. 

1030. — In a bill to compel the per- 
formance of a covenant to surrender a copyhold 
estate to A., in trust for others, A. must bo a party. 
— Core v. Parry (1821), 2 .Tac. & W. 538 ; 37 
E. R. 733. 


not been lamied before the flUxifi: of tho 
bill. — O’N eai. t7. McMahon (1851), 2 
Gr. 145.— CAN. 

m. Ilcir-at-law of jmrehmer missing 
— Whether administration of heir's 
estate dispensed vnik.] — Burnh r. 
Canada Co. (1859). 7 Gr. 587.— CAN. 

n. Infant heir.] — Where, In a suit 
by personal representatives of a vendor 
for the speeiflc performance of the 
contract of sale, an infant heir was 
joined us a co-pitf., the ct. refused to 
made a decree, although the bill hud 
been taken pro eonfesso against deft,, 
the j)urcha8er, & ordered the case to 
stand over, with a view to the pltfs. 
amending their bll), by making the 
infant a party deft., in order that the 
contract might be ostablishod against 
him. — Haaulton v. Walker (1865), 
12 Gr. 172,— CAN. 

o. Personal representatives of ven- 
dor .] — Addaman V. Stout (1807), 13 
Gr. 602.— CAN. 

p. Husband wife.] — A husband 
& wife may jointly maintain one bill 
for specific performance of a covenant 
made by them for the sale of the land 
of the wife ; but the wife must sue 
by her next friend. — JESsof’ v. McLkan 
( 1808), 15 Gr. 489.— CAN. 

q. .] — LOUGHKAD V. STtTUBS 

(1880), 27 Gr. 387.— CAN. 

r. .1 — Mutz V. Muur (Alta.) 

(1914), 20 W. L. R. 711.— CAN. 

t. .] — Husband & wife may 


maintain u suit for specific perform - 
aneo of an agreement by tliem with a 
third party, to sell him lands of which 
the husband Is seised in his wife’s 
right — i'KNLLLr r. Anperhon (1851), 
1 J. Ch. K. 706 ; 4 Ir. Jur. 33.— IR. 

a. Vriuinr ejecting heirs of pur- 
chaser.] — Where a vendor brought 
ejectment 8: turned the heirs of the 

{ uirehaser out of pos.sesHion ; — Held: 
lo had disabled himself from commg 
to the ct. for specific performance, 
lionld only do bo. In order to bind their 
interest In such a manner as to render 
the property baleablo.— Hawn r. 
Carrion (187^), 20 Gr. 518.— CAN. 

b. AVrt friends of married ivomen.] 
—Where the vendors, pltfs, in an 
action for the spocifle performance of a 
contract for Rhlo of laud, were married 
women, He their husbauds were joined 
as co-pltfs.. Sc deft, demurred ore 
tenus, on ground of misjoinder of 
parties, leave was given to amend by 
making the husbands defts., or by add- 
ing next friends for the monded women 
as co-pltfs. — Yoitno V. Kobkrtbon 
(1880), 2 O. R, 434.— CAN. 

0 . Agent.] — Where an agent makes 
a contract for the purchase of land 
in his own name, the vendor knowing 
that the ogont is acting for another 

S erson, whoso name Is not disclosed, 
10 agent cannot maintain an action 
in his own name against the vendor 
for speeiflc performance of the con- 
tract. — S mith r. nuGHEH (1903), 23 


C. L. T. 108, 5 O. L. R. 2J8 , 2 
O. W. R. 19.— CAN. 

d. Person having legal <£• person 
having equitable interest in the property ] 
— MuTf'H r. MoEFAri' (1908), 5 K. L. R. 
491.— CAN. 

e. Purchaser from original vendor- - 
Land out of the jurisdiction.] — Spoclfto 
r>erforraaiico of an agreement for the 
sale of land situate out of the juris- 
diction may be decreed where the 
parties are within the jurisdiction, 
even ugmust a purchaser from the 
original vendor, If he has notice of the 
agreement. — S mith v. Ernst (No. 2) 
(1912), 22 Man. L. R. 363 ; 20 W. L. R. 
772 ; 21 W. L. R. 483 ; 1 W. W. R. 
1250 ; 2 W. W. R. 498 ; 3 D. L. R. 
736.- -CAN. 

f. Vendor.] — A vendor of land may 
in his own name sue the vendee for 
specific performance of the contract 
of sale, notwithstanding the fact that 
he has assigned all moneys duo & 
accruing in respect of such contract, & 
that whether the assignment amounts 
to an absolute assignment within the 
meaning of Judicature Ordinance, 
8. 10 (14), or not. — Magratiiu. Collinh 
(No. 2) (Alta.), [1917] 1 W. W. R. 487. 
CAN. 

g. Light of one party to contract — 
To compel other parlies to pay money to 
third parly.] — One party to an agree- 
ment cannot by on action for gpeclflo 
performance compel his co-partlea 
thereto to pay money to a third party 
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1031. Acting on behalf of company — 

Members of company necessary parties.] — Domuncr 
allowed to a bill for the specific pej forrnance of 
an agreement for a lease entered into by the 
trustees of a numerous co. for the use of the co., 
because none of the members of the co, were parties 
to the bill. — Douglas v. Horsfall (182.5), 2 Sim. 
& St. 184 ; 57 E. R. 316. 

1032. Covenant with co-trustees — One co-trustee 
not duly appointed — Joinder with co-trustees — As 
co-plain tiff.] — Testator devised his real estates to 

A. , B., C. & D. & their heirs, on certain trusts 
which required the legal estate to be vested in 
them, &; gave a power of sale to them or the 
survivors or survivor of them, or the heirs of the 
survivor, & declared that their or his receipts or 
receipt should be a good discharge to the purchaser, 
&, if any of them should die or decline to act, that 
it should be lawful & he thereby willed & directed 
that the survivors of them should, immediately 
or within two itionths afterwards, by any deed, 
nominate some lit person to be a tinstee in liis 
place. D. died ; & A. & B. by one deed, & C. by 
another, both of which were executed more than 
two lunar months, but less than two calendar 
months after D.’s death, nominat'd a new trustee, 
but did not convey the legal estate to him. A., 

B. , C., A the new trustee agreed to sell the estates 
to M., who objected to complete liis purchase, 
first, because the appointment of the new trustee 
had not been made within two limar months, 
secondly, because it had not been made by one 
single deed, & lastly, because the power of sale 
was suspended during the vacancy in the t rust : — 
Tlfld : the now trustee, though not duly appointed, 
might join with A., B. & C. in a suit for a specific 
performance. — W ahuuhton v. Sandys (1845), 
14 Sim. 022 ; 11 L. .1. ( ii. 131 ; 5 1.. T. O. S. 262 ; 
9 Jur. 503 ; 60 E. B. 199. 

AiinnkitLotiK • - Refd. Wolstoad v. ('olvillo (18G0), 2H Ocav. 

GH7. Mentd. lie Bacon. Toovey r. Turner, [1907] J ([h. 

475 : Re Bajloy-Woitbingtou & CoJion’ri (Jontract, 

[1908] 1 Ch. 2(i. 

1033. Agreement with company — Enforcement 
through representative — Treasurer & directors.] — 

A joint-stock co. established by Act of Parliament, 
vesting m them all property then belonging to 
them, & authorising them to bring actions in the 
name of their treasurer for the time being, having 
purchased an estate pending a suit against tlie 
vendors, to compel the* specific performance of an 
agreement to grant a lease of part ; on a bill by 
the vendee against the treasurer A directors, pltfs. 
were declared entitled to a lease, A tlie treasurer 
was enjoined from disturbing their possession, 
though Die rest of the proprietors, being very 
numerous, were not parties ; but no decree couhl 


be made for the execution of a lease. — Meux v. 
Mai.tby (1818), 2 Swan, 277 ; 36 E. K. 621. 
Annotation H : Small r. AMwood (1832), Yon. 407. 
Apprvd. Attvvood V. Small (1840), 0 Cl. U, Fin. 523, n. 
Consd. Tad! Valo By. v. Amalframaied Hoc. of llallw^ 
Servants, [1001] A. C. 42G. R^d. Markt v. Knight 8.S. 
Co , Hale Frazar v. Knight S.S. Co., [1910] 2 K. B. 1021 : 
Hardle & Lane v. Chlltorn, [1928] 1 K. B. 663. 

1034. Directors — Agreement made by 

agent.] — To a suit by the directors of a joint-stock 
CO., on behalf of themselves A all other share- 
holders, seeking to have the benefit of an agree- 
ment entered into by an agent of the co., it is not 
necessai'y that all the shareholders should be made 
parties. — Taylor v. Saiaion (1838), 4 My. A Cr. 
134 ; 8 Sim. 449 ; 41 E. R. .53, L. C 

Annotations: — Consd. Nclthori)e r. llolgatc (1844), 8 Jar. 
551 ; Mozloy v. Alston (1847), 1 Ph. 790. Reid. Wall- 
worth V. Bolt (1841), 4 My. & Cr. 619 ; ('.artor v. Palmer 
(1842), 8 Cl. & Fin. 657 ; Carlisle v. H. E. By. (1850), 1 
Mac. & G. 689 : Fawcett r, Lanrle (1860), 1 Brow. & Sm. 
192. Mentd. Bale «. Hamilton (1846), 5 Hare, 369 ; 
Ludcly’s Trnstoo v. Peard (1886), 33 Ch. 1). 500. 

Liability of personal representative on death of 
party.] — See Executors, Vol. XXIV., p. 014, Nos. 
6704-6706. 


Sub-sect. 2. — Strangers to the Contract. 

A, In General. 

1035. Sale of settled estate- -Wife & children 
interested under marriage settlement.] — A hus- 
band reserves to himself a power by his marriage 
acttleracnt, to sell the estate, which is settled, 
provided ho settlcB other lands of a certain value 
to the same uses, lie does settle other lands of 
that value accordingly, A then sells the lands wWcli 
were originally purchased. The husband brings 
a bill against the purchaser in order to compel him 
to complete* bis purchase. Tlie wife A children 
must be made defts. to this bill. — TjAMPLUGH v. 
IIebden (1740), Barn. Cli. 371 ; 27 E. B. 683, 
li. C. ; suhsequent 'proceedings (1741), Dick 78, L. C. 

1036. Sale of land— Stewards & receivers.] -- 
To a bill against a vendor for a specific performance 
his stewards A receivers ought not to be made 
parties. — M‘Namara v. Williams (1801), 6 Ve.s. 
143 ; 31 E. R. 982, L. C. 

Annotations Distd. Wilson r. Clapham (1819), 1 Jac. & W. 

36. Hentd. A.-G. r. Chesterllcld (1851), 18 Bcav. .'>96. 

1037. Tenants of land.] — Robertson v. 

Great Western Ky. Co., No. 1066, posf. 

1038. Purchasers of separate lots.] — Two 

houses, held under one lease, were sold in separate 
lots, A it was stipulated that the purchasers should 
be parties to each other’s assignment : — Held : 
the purchaser of Lot 2 was not a necessary party to 
a suit for specific performance against- the pur- 


pursuant to mutual covenants to do so. 

BKI.QO-CANAmAN BEAL ESTATE CO., 

Ltd. V. Allan (Man.), [1925] 1 D. L. B. 
41 ; [1921] 3 W. W. H. 833.— CAN. 

h. One of two owners of undivided 
half interests in land .] — Where the two 
owners of midlvlded half Interests In 
land Join in giving a stranger on option 
to purchase the whole Interest & the 
option Is accepted, one of them may 
compel specific performance. If the 
other, on reBising to join in the bringing 
of the action, is made a. deft. thcrot.o. — 
Vitaly v. Bryan (Alt-a.), [1926] 3 
W. W. li. 785.— CAN. 

k. iJecetwer.] —Where the receiver in 
a suit had, by order of ct.. sold cer- 
tain property in the suit, & had 
executed the contract of sale In his 
own name, a pliant praying for speciflo 
performance against the purchaser for 
refusing to complete the contract was 
admlttm with tne rooolver as oo-pltf., 
he having obtained leave to sue. — 


Wilkinson r. Uanoadhau Sikkak 
(1871), 6 B. L. B. 486.— IND. 

l. Some of joint-coniracU ( s against 
udsh of others.] — Under a single contract 
to convoy land to several persons, It is 
not open to some of the Joint con- 
traefees to enforce specific performance 
of the contract if tlie other contracteos 
refuse to have specific performaneos. — 
Hafiur Bahman V. Mahar\mUnne.ssa 
Him (1897), 1. L. B. 21 Calc. 832.-- 
JND. 

PART V. SECT. 4, SUB-SECT. 2.— A. 

m. Sale of land — Snh -purchaser on 
default of purchaser .] — A jmrehaser of 
land from A., whose otilv title to the 
land Is under an agreement of purchase 
from B. the owner, may, after default 
of A. in oarrj'iug out his contract with 
B., on notifying B. of his interest A' 
tendering tlie full amount owing to 
him by A. if It be refused, maintain an 
action against both A. Ik B. for specific 


performance & for an order that B. 
convey to him on paj ment of t.he 
amount due under his agreement with 
A. — SvKiNHHON V. Jenkins (1911), 21 
Man. L. I!. 716.— CAN. 

n. Owner standing by when 

third person enters into control .] — Where 
the owner of an estate stands by Sc 
allows a third person to appear as 
owner, & to enter into a contract os 
such, the ov\mcr will be decreed speci- 
fically to perform such contract, — 
Bwis V. Snyder (1850), 1 Gr. 134.— 
CAN. 

o Executors tC- trustees.] — A 

vendor devised his estate to trustees, 
A, on a division among the ccstuis que 
trust, the trustees convoyed te one of 
them tho sold property. Those facta 
appeared on a bill by tho purchaser 
against the grantee for specific per- 
formance. Befta. sot up by answer 
that the exors, & trustees were neoes- 
sary parties. Tho objection was 
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Serf. 4. — Parties: Sub-serf. 2, A., B. cS: 

clmser of Lot 1 . — Paterson xk IjONO (1842), 5 
Beav. 180 ; 49 E. II. 548 ; subsequent proceedings 
(1843), 0 Beav. 500. 

1039. Person Interested in subject-matter 

by contemporaneous contract.] —A bill brought by 
a purchaser for the specific performance of an 
agi'cement to sell Lot A., as described in the 
particulars of sale, was I'esisted by the vendors 
on the ground stated, in their answer, that by an 
arrangement, to wliich pltf. was a jiarty, part of 
Lot A., as described, was deducted from that lot 
and added to I.iot B. : — Held : pltf. on amending 
liis bill A putting in issue this averment, was 
bound 1-0 make the purchasers of Ixit B. defts. to 
the suit. — M ason v. Franklin (1842), 1 Y. & C. 
Ch. Cas. 239; 02 F. B. 871. 

1040. Person in possession.] — W inchester 

(Bp.) V. Mjd-IIants Ky. Co., No. 1020, ante. 

1041. Sub-sales & purchases — Joinder of 

sub-vendor or sub-purchaser.] — Vendors, to their bill 
against their purchaser for specific pci'formance of, 
or for rescinding the agreement, made a sub- 
purchaser a deft. ; & the sub-purchaser afterwards 
tiled a bill against his vendor for specific perform- 
ance of his agreement, &■ made the original vendors 
defts. 

A demurrer by the original vendors to the sub- 
piuehaser’s bill, was overruled on the ground that 
they had madii him a deft, to t lieir bill.— F enwick 
IK B ELMAN (1809), L. K. 9 Fq. 105 ; 21 L. T. 028 ; 
18 W. B. 179. 

1042. Sale by mortgagor — Mortgagee.) — No 

jiersons ought to be made parties to a suit for 
specific iterformance of a contract for the sale of 
an estate except tlie parties to the contract. 

When a bill for speiullc performance is fded by a 
person who has contracted to purchase the 
absolute legal & equitable interest in a rntged. 
estate from the supposed owner of the equity of 
redemption, neither the mtg<'<*. nor a person who 
claims an interest m the equity of redemption, but 
has not joined in the contract, can be made deft. ; 
& the circumstance that t4)i‘ ratgee. does not object 
to being made a party, but requires the sanction 
of the person so claiming an interest in the equity 
of redemption before joining in the conveyance, 
does not make tliat person a proper iiarty. — 
Tasker v. Small (1837), 3 My. Cr. 03 ; (hop. 
Br. C'as. 255 ; 7 L. J. Ch. 19 ; 1 .Tur. 930 ; 40 F. K. 
848. 

Anrwfalians ■ — Consd. fntts v Thodey (1844), 2 L. T. O. S. 

4 74. Distd. Wcbt Midland Kv. r. Nixon (18(53). 1 Hem. 

& M. 17(5. Apld. ]>e Hoifliton r. Money (180(5), 2 Ch. 

Atiji. 101 , Eonwitk r Hiilumn (1809), Jj. ]( 9 K(f. 165, 

Luiniey r. Tinnns (1873). 28 L T. 157. Refd. RohertH r. 

Marehant (1843), 13 L .1, ('ll. .50 ; Nelthorpo r. Holffato 

(1844), 1 Coli, 203 , Jlii-d i. G. E. Ry. (1805). 19 C. R. 

N. S. 2(58 Abcrainan Ironworks v. Wlekeiih (1808), 4 

Ch App. 101 1. R Coinrs, v. Anpos, The Sumo r. J.ewis 

(1889), 23 Q. B. 1), 579 ; Richardn v. Rryse, [I927J 2 

K. B. 70. 

1043. - Person interested in equity of re- 
demption.] -Tasker .Small, No. 1042, ante. 

1044. Sale under power in mortgage— Adminis- 
tratrix of equitable mortgagor.] — An equitable 
rntgee. having taken from tlie administratrix of 
the mtgor. a l<>gal nitge. containing a power 
of sale A; having filed his bill to enfoi'ce specific 

overruled — Bun.LU v. Ciimn ii (1871), 

18 Gr. 190.~CAN. 

p. .} — RuHHKri, Romanes 

(1879), 3 A. II. 03.5.— CAN. 

q. Jf't/c of rrn^or. ]— Rami>son 

r. Thomas (AlU.), 11925J 1 W'. W. R. 

1018 - CAN. 

r. Proposed nrccjdor of hill.] — A 
< lain) wuH comproinlRCd, the creditors 
uia'ecingr to reeoive in satlHlaetiou part 


performance of a contract for sale under the 
power, the ct. declined to entert-ain in the suit in 
the absence of the administratrix <fc the parties 
beneficially interested under the mtgor. — -Sanders 
V. Richards (1840), 2 Coll. 508 ; 03 F. R. 804. 

Annotation: — Refd. CTuikshaivk v. Duffln (1872), L. R. 13 

Eq. .555, 

1045. Persons beneficially Interested under 

mortgagor.] — .Sanders v. Richards, No. 1044, 
ante. 

1046. Covenant to disentail — Judgment creditors 
of tenant In tall.] — To a bill by the covenantee for 
specific performance of a covenant entered into by 
a tenant in t ail m remainder, to disentail the estate 
after the decease of the Umant for life, judgment 
creditors of the t^mant in tail, wlioso debts have 
been made charges on his estat-e, under .Tudgnionts 
Act, 1837 (c. 110), are not necessary jiarties. — 
Petrk xk Dunoombk (1848), 7 Haro, 24 ; 17 L. J. 
('h. 370 ; 12 L, T. (1. 8. 41 ; 12 Jur. 201 ; (58 F. R. 
10. 

1047. Sale by tenant for life — Action against 
tenant for life in remainder.] — The ct. will not 
decree sjiecific performance of a contract entered 
into with a tenant for life for sale of parts of a 
settled estate in a suit against/ a tenant for life in 
reniaindc'r alone. — N orth STAi'FORDsruRK Ry. 
Co. V. Law ton (1803), 3 New^ Hep. 31. 

1048. Sale to railway company — Amalgamated 
company.]— Bill by a vendor for siieciPic perform- 
ance of a contract to sell land to the M. K, By. < o. 
alleged that, since the date of the contract, which 
had not been completed, the M, K. Ry. co. had 
become amalgamated with the .S. F, eo.. A: prayed 
relief against the two cos., or one of them. De- 
murrer by the .S. F. co. to the hill, on th(‘ ground 
that they had not purchased the liabiliti(,*s of the 
M. K. Ry. CO. overruled. — Hacker v . Mid Kent 
Ry. C(3. k, Sooth Eastern Ry. Co. (18(55), 12 
L. T. (599 : 11 Jur. N. S. (134. 

1049. - — ' - -.j — In a suit for the specific 
performance of a contract against a co,, wlio 
stated in their ans\Aer that sinc<‘ the filing of the 
bill they had become amalgamated with another 
co. under a diffiTent/ title, the cl . refusc'd t o decree 
specific performance until the amalgamated co. 
had been made a party to the suit by amendment. 
— l»owYK Shrewsbury^ & ri^TTERiios Junction 
R v. Co. (1807), 15 L. T. 002. 

1050. Lessees of company.] - Winchester 

(Bp.) V. Mid-Hants Ry. Co., No. 1020, ante. 

1051. — Other company working line.]— A 
railway co. Woi’king the line of another co., under 
parliamentary powers, is a projjer &, necessary 
party to a bill for specific piuJoimuince, filed by an 
unpaid vendor against t hat other co., k must bear 
its own costs of the suit .— C oodford v. Stonio- 
HousE & Nailsworth Ky. 1^0. (1809), 38 L. J. Ch. 
307 ; 20 L. T. 137 ; 17 W. R. 515. 

1052. - — .] — Tlie S. By. co. purcliasod 

lands from (^., & agreed to erect a station at A., k 
that the trains should stop there for passengers 
k luggag('. Tlicy entered into possession of the 
lands before the conveyance was executed, but 
did not erect a station, & C. served a writ of 
ejectment upon them. The 8. co. then filed their 
bdl against C. praying for the specific performance 

the Droit dc Jii trail (as formerly exist 
luK iu Jersey) Is to place the person 
exercising the right in the same situa- 
tion 08 the vondoo ; but by the law 
of Jersey the heir is not bound (.o 
perform the stipulations of an original 
contract wdiero It Is personal , whore, 
tliorcfore, a contract was of a mixed 
nature, the price of the purchase lioing 
to be paid partly in money & partly 
in Horvleos • — Held : such contract 


of the debt secured by accopUinces of 
B. Indorsed by C., wlio were not parties 
to the contract. Before the accept- 
ances werx‘ given a bill was filed by the 
del)tor & proposed acceptor for tlie 
hiiecille j)erformttnce <if the ugtee- 
iiicnt —Held : the latter wfus im- 
properly joined as co-pltf. — H art- 
HHOUE r. Gore Bank (18(57), 13 Gr. 
187.-— CAN. 

t. Vendor’s heir .] — The principle of 
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of the contract. A decree was made ordering 
specific performance, & that C. should execute a 
proper conveyance of the lands, «& that such con- 
veyance should contain a covenant by the H. co. to 
erect the station, <fc that trains should stop there 
for passengei’s & luggage. This conveyance was 
duly executed. Under Acts of Parliament of 
1807 and 1873, confirming agreements between 
the S. co. & the L. S. W. co., the latter co. were 
empowered to take a lease for 1,000 years of the 
S. railway, & to work it, & were, during such lease, 
to be liable to all duties & obligations to which the 
H. co., if the Acts had not been passed, would be 
sul;>ject 6i> liable. No station was erected. On 
bill filed by C. against both cos. : — Held : though 
the Ij. H, W. co. werti necessary parties to the amt, 
no case whatever had been made out against them 
inasmuch as they were not bound either in law or 
in equity by the covenant entered into by the S. 
co. with C. to erect a station, but that they would 
be bound, when the station w’as made, to stop 
their trams there*. — Churchill v. Halishury & 
UoR-siOT Ky. Co. (1875), 23 W. R. 894, L. .T.T. 

1053. Debenture-holders.] — In a suit by an 

unpaid vendor against a railway co., debenture- 
holders of the CO., who in another suit have 
obtained a receiver are properly made co-defts. — 
DKAX XK SOMIOHSET A, DORSET ItY. Co. (1889), 
38 L. J. Ch. 232 ; 19 L. T. 028. 

AnnoUilian •— Apld. Marliiiff r. Stoticliouse & Niiilsworth 

]{y. A' Mid. lly. (1809), 17 W. 11, 481, 

1054. Charge on expectancy under will — Trustees 
of will.] -A married woman can give a valid chargt* 
on her expc'ctancy under the will or as one of the 
next of km of a living person, A such a charge will 
be enforced al‘l(>r Uiat i>ersou’s death against 
separat<' estate bequeathed by liis will to the 
niari'ied woman. 

To an action to ('nforce such a charge the trustees 
of t he will are not necessary parlies. — Flower r. 
Puller (1880), 15 Ch. D. 005 ; 49 L. J. Ch. 784 ; 
43 I.. T. 311 ; 28 \V. 11. 948. 

Annoiatxon • Refd. Pike v. Fitziribbon, Martin v. Fitzgibboii 

(1881). 17 Ch i). 451. 

Contracts on behalf of company.] - Nee, generaUx/, 
Companies, Vol. X., pp. 1171-1170, Nos. 
8317-8338. 

Compulsory purchase of land.] — See Com- 
pulsory Puhciiase of Land, Vol. XI., p. 227, 
Nos. 1129, 1131-1138. 

li. Persons entitled to Benefit of Contract. 

1055. Right to sue — Cestuis que trust— Action by 
trustee.]— Kirk v. Clark (1708), 2 Fq. Cas. Abr. 
1(55 ; Free. (di. 275 ; 22 E. ]{. 141, 

Jn/wtoLaa Mentd. Uruwn c Carter (1801). 5 Ves. 8(52. 

1056. — - . — Procedure where cestuis 

que trust numerous,] — A person who makes a 
contract as trustee for others, cannot sustain a 
smt for specific performance, without joining them 
along with him. If his cestuis que trust are the 
members of a numei’ous co. ; some of them, suing 
on behalf of themselves & all the other members, 
ought to join with him as co-pltfs. — A non. (1825), 
3 Ij. J. O. S. Ch. 99. 


1057. — Claim for specific 

performance of agreement of a railway co. to 
purciiaso land from trustees : — Held : persons 
beneficially interested in the land were not neces- 
sary parties to the suit. — P otts v. I’hames Uaven 
Dock & Ky. Co. (1851), 15 Jur. 1004. 

1058. Liability to be sued.]— A party having 
purchased land, & signified at the time, that he 
made the purchase on behalf of the trustee in his 
maiTiage settlement, who had money vested in 
him to be laid out in land, a bill being tiled 
against him for specific performance, the ct. woidd 
not allow t/he cause to procc-ed until the trustee 
were made a party ; & the cause stood over for 
that purpose.— W ynniat r. liJNDo (1830), Taml. 
512 ; 48 E. K. 204. 

1059. -.] — A party claiming an interest in a 

purchase by virtue of a contract, as having been 
entered into on his behalf, is a proper party to a 
suit by the vendor for the specific performance of 
the contract. — (hiADWiCK v. Maden (1851), 9 
Hare, 188 ; 21 L. J. Ch. 878 ; 88 E. U. 4(59. 

— Difltd. \Vollastt)ii V. Osborn (1853). 20 L. T. 

O. S. 274. Consd. Wowb Mltllttud lly. r. Nixon (18(53), 

1 Hem. M. 17(5. Refd. Hacker v. Mid Kent I’y. & 

S. E. lly. (]8()5), 12 L. T. 699. 

1060. - — Denial of agency.] — In an action 

brought by a co. against L. & T., the claim stated 
that L., through T., who professed to be, & in fact 
was, the agent of L., contracted to take a certain 
number of debentures in pltf. co., which contract 
L. had failed to perform : & that L. denied that T. 
was authorised by him to make the contract. 
Plt-fs. prayed for specific performance of the 
contract or lor ilamagcs against L. ; or in the 
alternative, if it should appear that T. had no 
authority to act as E.’s agent, then for specific 
performance <fe damages against T. T. having 
applied to have judgment entered up in his favour, 
or to have his name struck out as deft. : — Held : 
under the circumstances stated in the claim, pltfs. 
wore entitled to join L. & T. as defts., & to claim 
alt-crnaf ive relief against them under K. S. C., Ord. 
18, rr. 3, 8. — IIonduras Inter-Oceanic Ky. Co. 
XK Lefevre & Tucker (1877), 2 Ex. D. 301 ; 48 
L. J. q. B. 391 ; 38 E. T. 4(5 ; 25 W. K. 310, C. A. 

AviuxUiinmH Apld. Child r. SU'nnlnK (1877), 5 Ch. D. 

695 ; Bennetts t>, Mctlwraitb, 11896J 2 Q. B. 164. Meotd. 

Thompson v. L. U. ()., 118991 1 Q. B. 810 ; Snndorson r. 

Bhtli Theatre Co., 1190.5J 2 K. B. 533 ; Bnllook v. London 

Ccnerul Omnibns tki. & 'J’rollopo & Colls (1906), 22 

T. h. H, 244 : Smith r Buskell, Buskell r. Smitii Sc (J. W. 

By., II919J 2 K. B. 362. 

C. Assignor and Assignee. 

1061. Whether necessary parties— Assignor — 
Action against assignee.] — H all xk Laver, No. 
741, ante. 

1062. Assignee — Purchaser’s Interest 

assigned as security for loan.] — Where a purchaser 
deals with the property contracted to be pur- 
chased, he waives his right to object to the title. 
If a third party gives his promissory not-e to the 
vendor, as a security for the purchase-money, & 
afterwards takes an assignment of the purchaser’s 
interest under the contract, as a security against 
his own liability, & also joins with the purchaser 


t'oidd not bo enforced atraliiHt the 
vendor's heir, so os to give him a right 
to the redemption of the estate — 
Touzkjl V. FinLKun (1812), 3 Moo. 
I’. C. C. 484 ; 13 E. Jl. J96,— 
CHANNEL ISLANDS. 

PART V. SECT. 4, SUB-SECT. 2.— B. 

1068 i. LicUnlity to be sued .] — Where 
the owner of land authorises two 
agents to make a sole for him & each 
enters into a contract to sell, in nn 
action for speclflo perfomianco by ono 

J. — VOL. XLll. 


])nrchuser, the other purchaser is 
entitled on his own application to ho 
added us a deft. — B ryce v. .Tkxkins, 
Exp. Levy (1901), 8 B. C. 11. 32. -CAN. 

a. Sub -purchaser.] — In an action 
for specllio performance of an agree - 
mout for sale of land or, on default, 
for other relief including posse-sslon, 
a sub -purchaser, Avhose Interest is 
known to pltf.. Is a necessary party 
deft. — H obart r. Eapondek & ►Siim.iv. 
(Man.), [1923J 3 W. W. 11. 24G.— CAN. 

b. Right to sue — Cestuis que trust.] 


— A person not named os u i)arty is 
nevertheless entitled to maintain an 
a/'.tion upon it if he takes a beneficial 
right under it In the character of 
cestui que trust, the covenantee standing 
to him in the TOlatlon of trustee. — 
Kelly v. Lauki.v, [1910] 2 1. II. 550. 
— IR. 

PART V. SECT. 4, SUB-SECT. 2.— C. 

o. Whether necessary parties — As- 
ee.l — B kown v. Hoark (1905), 16 
Man. L. R. 314.- -CAN. 


N N 
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Sect, 4. — Parties : Svh-seci. 4, C. <& D. Sects. 6 < 
0; Sub-sect, 1.] 

in raising money upon it for his own benefit, he 
does not thereby become a party to the original 
contract ; but he is a necessary party to a suit for 
specific performance, instituted by the vendor.- 
Haydon V. Bell (1838), 1 Beav. 337 ; 2 Jur. 1008 ; 
48 B. R. 970. 

1063. Assignment In bankruptcy.] - 

Collet v. Wollaston, No. 407, ante, 

1064. .1 — Beft. having in 1867 made a 

mtge. of freeholds to pltf. to secure repayment of 
a sum of money & interest, in Juno, 1801, signed a 
memorandum whereby he charged certain copyholds 
with the same debt, & undertook, when required, at 
his own expense, to execute to pltf. such mtge. of 
the same as he should require. Deft, afterwards 
became bkpt. After the adjudication, & before 
the ct. had made any vesting order as to the copy- 
holds, pltf. filed a bill alleging that deft, had been 
apifiied to & refused to perform bis undertaking 
to execute a conveyance or to sign any mtge. of 
the copyholds, «fe praying for 8i)ecific performance 
of the agreement. The assignees in bkpey. were 
not made parties to the suit, bkpt. being solo 
deft. : — Held : the assignees in bkpey. were neces- 
sary parties to the suit, — Poole v. Bursell (1862), 
6 L. T. 777 ; 8 Jur. N. S. 1224 ; 10 W. R. 861. 

1065. .] — An assignment for the 

benefit of creditors under Bankruptcy Act, 1861 
(c. 134), vests the property of the assignor in the 
trustees of the deed, as complet/<*Iy as his actual 
bkpey. would have vested it in his assignees. 
Therefore such assignor is an unnecessary party to 
a suit for the specific performance of a contract 
entered into by him before the assignment. — 
Fenton v. Queen’s Ferry Wire Rope Co., 
(1868), L. R. 7 Eq. 267 ; 38 L, J. Ch. 136; 20 
L. T. 297 ; 17 W. R. 155. 

D, Person claiming Interest in Subject- Matter of 

Contract, 

1066. Whether proper parties.] — A bill was filed 
by a vendor against a purchaser ; averring, that 
before completing the contract the purchaser had 
entered on the land, & praying a sjiecific per- 
formance, & in the meantime an injunction to 
restrain deft, from entering on, or continuing to 
hold the premises : — Held : a tenant of the land 
contracted to be sold, is not a necessary party. 

It is a new doctrine, that to a bill for a specific 
performance & injunction, you cannot get inter- 
mediate relief, without having before the ct. every 
person who may be affected by an injury com- 
mitted on the subject-matter of the contract. 
The owner of an e.state has agreed to sell it, whether 
to a railway co. or not is immaterial, & he seeks an 
equitable performance of that agreement ; the co. 
have not paid the money, but have entered & are 
dealing with the property in a manner that may 
or may not affect the tenant ; to say that pltf. 
cannot lestraLn this without bringing the tenant 
before the ct., is to exclude the jurisdiction of the 
ct. (Lord Cottenham, 0.). — Robert.son r. Great 
Western Ry. Co. (1839), 1 Ry. & Can, Cas. 459 ; 
10 Sim. 314 ; 9 L. J. Ch. 17; 59 B. R. 635, L. C. 

PART V. SECT. 4, SUB-SECT. 2.~D. 

10661. Whether proper parties .] — In 
an action for Hpcciflc poriormanco by 
a vendor uffulnst a purchaser, the 
question ralHcrt by the dcfonco whether 
a third person has a title to the whole 
or part of the land, Is not one which 
under con rule il28 should he deter- 
mined between the parties to the action, 
or either of them, & the third person ; 

& an order cannot projicrly he made 


1067. .] — A. entered into a written agree- 

ment with B. for the purchase of certain freehold 
premises. The agreement stipulated, “ that, if 
any dispute should arise as to the title, the same 
should be submitted to a conveyancer, to be 
agreed upon by both parties ; the objections to be 
stated in writing, within six months of the date of 
the agreement, to the solr. of the vendor ; & in case 
he should be of opinion that a good title could not 
be made out, then either party should be at 
liberty to rescind the contract on two calendar 
months’ notice after the opinion of counsel had 
been obtained.” This agreement was entered into 
by A., at the request of O., which circumstance, 
however, was not known to B. By a subsequent 
agi*eement, A. agreed to sell the promises to C.. 
upon the same terms etc. under which he had 
contracted to purchase of B. D., the mother of 
B.. had a life estate in the premises, which cii'cum- 
stance, though known to B., S& his solr., was not 
known to either A. or 0. D. did not, in respect of 
her life estate, sanction the agi'ecment. A. & C., 
as co-pltfs., filed their bill against B. & D. for 
specific performance of the original agreement. 
After that bill had been answered, but before either 
party had gone into evidence, A. died intestate, & 
O. then filed a bill of revivor & supplement against 
the original defts. & the heir-at-law & personal 
representatives of A. Upon those two bills, no 
answer to the latter having been filed, the parties 
joined issue : — Held: (1) A. & C. wore not im- 
properly co-pltfs. in the original bill, & after the 
former’s death, the suit was properly revived by 
the latter ; (2) C. was entitled to have specific per- 
formance of the agi‘eement, with compensation 
in respect of D.’s life estate:?. — Neltitorpe r, 
IIOLOATE (1844), 1 Coll 203 ; 8 Jur. 551 ; 63 B. R. 
384. 

Avnotaiioris : — As to (2) C!onsd. Wilson v. Williams (1857), 
3 Jur, N, S. KIO. Apid. Barnes v. Wood (1869), L. U. 

8 Eq. 424. Distd. Proctor v. rm?h. [1921) 2 Oh. 256. 
Refd. Price v. Griffith ( 1 851), 1 8 L. T. O. S. 190. Oenerally, 
Consd. Beoston r. Stutely (1858), 27 L. J. Ch 156 : Re 
Jackson Haden’s Contract, [1906] 1 Ch. 412. Kefd. 
Edwards-Wood r. Marjonbanks (1858), 3 Do G. & .1. 
329 ; Mawson v. Fletcher (1870), L, jl. 10 Eg. 212; 
Carioll V. Keaya, Kcays v. Carroll (1873), 22 W. It. 243 ; 
Davenport r. Charslcy (1886), 54 L. T. 372 ; Vowles v. 
Bristol, etc., BIdp:. Soc. (1900), 44 Sol. Jo. 592 , Merrett 
Schuster, [1920] 2 Ch. 240 : Re Dcs Ucaux & Seteh- 
fleld’s CJontract, [1926] Ch. 178. Mentd. Re Robinson, 
Rx p. Burrell (1876), 1 Ch. D, 54 2, n. ; Said v. Butt, 
(19201 3 K. B. 497. 

1068. .] — Bill against a husband & his wife 

for the specific performance of an agreement made 
by the husband for the sale of an estate to pltf. 
The bill alleged, a.s the grounds for making the wife 
a co-deft., tliat she claimed an interest in the 
purchase-money, & liad taken forcible possession 
of the title deeds, & refused to part with them un- 
less her claim was satisfied. The ct. held that she 
was improperly made deft., & allowed a demurrer 
by her for want of equity. — Muston v. Bradshaw 
(1840), 15 Sim. 192 ; 7 L. T. O. S. 298 ; 10 Jur. 
402; 60 E. R. 591. 

1069. .] — Although a person claiming land 

by title paramount is not a proper party to a suit 
for specific performance, a person who, by virtue of 
an antecedent agreement with the vendor, claims 
to be interested in the purchase-money, is a proper 

d. Joinder of actions,] — PJtf.’s claim 
aa apTftinst her huBband, one of defts., 
was for specific performance of an 
ante -nuptial contract to transfer to 
her certain property of various kinds, 
& as agralnst the several other defts., 
to whom the husband had made 
transfers of such property, or in whose 
hands It was, for relief by way of 
declaration, cancellation, & order for 
payment: — Held: although pltf.’s 


under that rule & con. rule 330 adding 
such third person as a deft. Neither 
do con. rules 329, 331, or 332, apply In 
such a case. — B koo v. EnusoN (No. 2) 
(1892), 14 P. R. 384.— CAN. 

1066 ii. .] — Aiktns V . McGuire 

(1912). 23 O. W. R. 98 : 4 0. W. N. 
132 : 6 D. L. R. 864.— CAN. 

1066111. .] — McDocqall V. 

Allen (N. S.) (1922), 65 D. L. R. 320. 
—CAN. 
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party to a suit by the purchaser to have the right 
to the purchase-money ascertained, & for specific 
performance against the vendor. — Wkst MiDrjs.ND 
Efy. Co. V. Nixon (1863), 1 Hem. & M. 176 ; 71 
E. R. 77. 

1070. .] — A. agreed to grant B. a lease, but 

before he had done so, he mortgaged the property 
to C. with notice, who in no way contested A.’s 
right to the lease ; — Held : C. was not a proper 
party to a suit for specific performance. — Long v. 
BOWRING (1864), 33 Beav. 685 ; 10 L. T. 683 ; 10 
Jur. N. S. 068 ; 12 W. B. 972 ; 65 E. R. 490. 

1071. .] — In 1861 jjltf. was colonel, & deft. 

M. lieutenant-colonel of a volunteer rifle corps. 
Adjoining the premises occupied by deft. C. was 
a leasehold piece of land convenient for the regi- 
ment, which M. requested C. to purchase on its 
behalf, & C. bought it in 1861 for £500. In Mar. 
1862, C. wrote to M., stating that he was willing to 
give the land to the regiment for the whole of the 
term held by him ; the regiment was to observe all 
the covenants of the lease, to pay a merely nominal 
rent, & to level &; prepare the ground suitably 
for drill. M. signed this letter, & had it stamped as 
if it were a mutual agreement, & paid the nominal 
rent for one year in advance. In June, 1864, he 
also executed a deed pmporting to assign the land 
to himself, &, deft. H. as trustees for the regiment. 
Shortly before this date pltf. «& C. had entered into 
anotlier agreenjent, by which the former was to 
purchase of the latter the said lands without 
reservation, except as to the disputed right claimed 
by M. in respect of the letter of Mar. 1862, was 
to bo at libert y to use C.’s name in all proceedings 
necessary for setting aside that letter, & any rights 
that might be claimed under it. In order to clear 
the title & carry out this agreement this bill was 
filed, alleging that the letter of Mar. 1 862 had been 
obtained by M. from C. by concealment, surprise, & 
undue influence, & that C. had had no professional 
advice in the transaction, praying a declaration of 
the rights of the parties, that the letter, Mar. 1862, 
conveyed no estate or interest to M., & was merely 
a licence revocable at pleasure, «Sc that it ought 
to be cancelled and that a specific performance of 
the last agreement might be decreed. Deft. C. did 
not resist, & at the hearing the Judge decreed specific 
performance against him, but dismissed the bill with 
costs against M. & H. : — Held : the agreement, which 
in effect was the purchase of a right by pltf. to 
complain of the alleged fraud committed against 
0., savoured too much of maintenance for the ct. to 
enforce it ; & fmther, that M. & H., as entu’e 
strangers to the agreement, & claiming under an 
adverse title to it, could not bo parties to a suit 
for its specific performance. — De Hoghton v. 
Money (1866), 2 Ch. App. 164 ; 16 L. T. 403 ; 
15 W. R. 214, L. JJ. 

1072. Railway company working line of 

other company.] — A railway co., working the line 
of another co. imder a traffic ari’angement, is 
properly made a party to a suit for enforcing a 
lien upon, or otherwise with reference to, any 
portion of the line so worked. — Marling v. Stone- 
house & Nailsworth Ry. Co. (1869), 38 L. J. Ch. 
306 ; 17 W. R. 484. 

Annotation : — Folld. Goodford v. Stonohouac & Nailsworth 

Ry. (1809), 38 L. J. Oh. 307. 


1073. Claim abandoned.] — Where, in a 

suit against a vendor for specific performance of a 
contract, the refusal to complete arose from a claim 
made by deft. T. under a prior contract, but wliich 
claim was held to have abandoned in favour 
of jiltf., a decree was made with costs against 
both defts., but with a declaration, that as between 
defts. the costs should be borne by T. — Wilson v . 
Thomson (1875), L. B. 20 E(i. 4 59 ; 44 I.. J. Ch. 
527 ; 23 W. R. 744. 


Sect. 5.— PLEADING. 

»S'ec, generally. Pleading. 

Claim for alternative relief .] — See Sect. 6, sub- 
sect 12, poal. 

Necessity for pleading Statute of Frauds.] ---5ee 
Contract, Vol. XII., pp. 171, 172, Nos. 1256-1269. 


Sect. 6.— REUEF. 

Sub-bect. 1. — In General. 

1074. Decree for sale of trust estate — Agreement 
for sale out of court— Whether agreement enforced 
by new decree.] — A trust estate was decreed to be 
sold for the payment of debts & legacies, & to be 
sold to the best purchaser. A. articles to buy the 
estate of the trustees, & brings a bill to compel 
them to perform the cont ract ; the trustees by their 
answer ^sclose this matter ; the ct. will make no 
new decree, but wiU leave the former decree to be 
pursued. — Annesley t;. Ashurbt (1734), 3 P. 
Wms. 282 ; 24 E. R. 1000, L. C. 

AnnoUUion Consd. lie Brottoll, Ex p. Goren (1838), 7 

L. J. Ch. 187. 

1075. Inquiry into propriety of contract — Con- 
tract for sale by tenant for Ufe.] — Tinistees, whose 
consent was required to the exercise of a power 
of sale by tenants for life, submitting to act under 
the direction of the Court, on a bill for specific per- 
formance of a contract to sell, an inquiry into the 
property of the contract was ordered. — Doran v. 
Wiltshire (1792), 3 Swan. 699 ; 36 E. R. 1027, 
L. C. 

Annotation ; — Mentd. Tie LlewcJlln, Llowellin v. Williams 

(1887), 37 Ch. 1). 317. 

1076. Contract for purchase by lunatic.]— 

Re Walker (A Lunatic) (1845), 5 L. T. O. S. 262, 

L. C. 

1077. Vendor’s claim for specific performance 
not substantiated — Purchaser in possession — Claim 
for account whilst In possession.] — The vendor 
of a share in a co-partnership business filed 
a bill against the purchaser who had taken 
possession, charging that he had grossly mis- 
managed the property & destroyed its value, & 
praying that he miglit be declared to have accepted 
the title, «fc might be decreed to perform the con- 
tract specifically ; the ct. was of opinion that the 
title had not been accepted, «&, as a good title was 
not shown, a specific performance could not be 
decreed : — Held : upon a record so framed, no 
accounts or inquiries could be directed as to deft.’s 
possession & management of the property, with a 
view to ascertain whether any & what sum ought 
to be paid, or compensation made, by liim to pltf. 


right to each cause of action was 
historically connected with each of the 
others, that connection related only 
to her rights ; the rights of each set 
of defts. wore as distinct ivs they were 
before the events which conferred 
upon pltf. the rights which she us- 
aerted ; & such causes of action could 
not properly bo Joined In one action. — 


Fattlds V. Faitlds (1897), 17 P. R. 
480.— CAN. 

PART V. SECT. 6, SUB-SECT. 1. 

e, Jicfaml of third party to rantign 
security .} — By the oontraot the pro- 
perty was agreed to bo paid tor. In 
part, by an assignment of a mtge., to 
be obtained from a third party. After- 


wards the purchaser alleged the 
refusal of the mtgee. to assign : — Held : 
spocillc performance at the Instance 
of the vendor would be refused, but 
an Inquiry was directed as to whether 
or not the mtgee. was still willing & 
able to assign the mtge. — A rnou) v. 
Hull (1858), 7 Gr. 47.— CAN. 
f. Wlutt must be shoum on abortive 

N N 2 
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Specific Performance. 


Sect. 6. — Relief: Stih-se d ft. 1, 2 <Sc 3, A.] 

— Stevens v. Guppy (1828), 3 Russ. 171 ; 0 L. J. 
O. 8. Ch. 104 ; 38 E. K. 640, L. C. 

1078. Reference to master as to rights of parties 
— Agreement to exercise power of appointment.] — 

O. being indebted to J., C.’s wife, who by a settle- 
ment was empowered to appoint certain estates, 
entered into a verbal agreement with J. that she 
should make her will, & exercise her power of 
appointment, by giving the property to J. to hold 
upon trust, in the first place, for the payment of 
the moneys due to him from his brother C. k, 
subject t hereto in trust for (’. in fee. The appoint- 
ment was stated to have been prepared upon 
that underetanding, & was made with the concur- 
rence of J. who agreed to take the property about 
to be settled upon those trusts. Upon the death 
of C.’s wife, the heir of J. having claimed the 
property, C. filed his bill for specific performance : 
— Held : there was sufficient evidence of an agree- 
ment to direct a reference to fhc master to ascer- 
tain the several parties’ rights. — Robinson v, 
Robinson (1848), 10 L. T. O. 8. 479. 

1079. Rights of parties not co-extenslve — Depen- 
dent upon conduct.] — (1) A railway co., having 
contracted with a party who, under a contract 
made some years pre\’ious]y, was a purchaser of 
land which the co. required for the railway, but 
who had not jiaid his purchase-money, & appeared 
for some time to have abandoned the possession 
of the land, fded their bill for specific performance 
against both the vendor & purchaser x—Hcld : 
as the purchaser was not, after the lapse of time 
k under the circimistances, entitled in equity to a 
decree for specific performance of the contract 
against the vendor, the bill must bo dismissed 
as against him, wdth costs ; k as against tlu* 
purchaser, without co.sts. 

(2) The rights of parties to agreements to 
enforce a spc'cific i)orformance m equity are not 
co-extensive ; for their respective rights depend 
upon their conduct, k the con<luct of one may 
give him the- right to apply to the ct., while 1110 
conduct of the other may debar him from that 
right. — South Eastern Ky. Co. v. Knoct' (1862), 
10 liare, 122 ; 08 E. R. 80.6. 

Annotations : lent rail u, Refd. Hannormau r f’J.irko (18'iO), 
26 L. J. Ch. 77 , llaMicn v Jlaynes (1861), 1 Drew. & Sin. 
426. 

1080. Execution of works to be determined by 
award — Claim based on validity of award — Right 
of plaintiff at hearing to abandon award as Invalid.] 

— Where a bill is filed for the .specific performance 
of an agreement to execute certain woiLs to be 
determined by the award of a third party, k Uio 
case made by tlie bill is substantially based on (he 
supposition that such award is valid k binding, 
pltf. cannot at the hearing abandon tlie award as 
invalid, k fall bai'k ujion the general scope of the 
agreement,— Uarnley (J^obd) v. Lonuon, (’hat- 


HAJn k Dover Ry, Co. (1863), 1 De G. J. k 8m. 
204 ; 1 New Rep. 409 ; 33 L. J. Ch. 9 ; 8 L. T. 94 ; 
9 Jur. N. 8. 462 ; 11 W. R. 388 ; 46 E. R. 80, 
Jj. JJ. ; on appeal (1867), R. 2 II. L. 43, H. L. 

Annotations : — Consd. A.-U. v. Cambridge Consumers Gas Co. 

(1868), L. 11. 6 Kq. 282. Expld. Breckon v. Uussell (1868), 

19 L. T. 468, Refd. (iiosslp v. Wright (1863), 2 Now Bep. 

152; Buddings. Murdoch (1875), 1 Ch. D. 42. Meutd. 

Samuel v. Diimus, [1924] A. C. 4.31. 

1081. Contract to sell bonds of certain kind — 
Right to relief by delivery of other bonds.] — In a 

suit for the specific performance of a contract for 
the sale to pltf. of certain bonds, pltf. cannot at the 
bar abandon his case as to the particular bonds in 
question, k ask specific relief by the delivery of 
other bonds of the same kind, admitted by deft, to 
be in his hands. — S impson r. Malherbe (1865), 4 
Gifl. 707 ; 6 New Rep. 245 ; 13 L. T. 112 ; 13 W. R. 
887; 06E. R. 891. 

1082. Claim for alternative relief — Against one 
defendant — In case relief not obtainable against 
other.]- -A contract liaving been entered into by a 
firm of solrs. acting on behalf of their client, to pay 
pltf. certain sums of money, pltf. filed his bill 
against the client k the solrs., alleging that the 
client was bound by the contract, but that the 
client denied that ho was so bound on the ground 
that the solrs. had no authority to enter into such 
contract ; & the bill prayed specific performance by 
the client ; or otherwise if it should appear that the 
solrs. were not authorised, then that the solrs. 
tlvemselves miglit bo declared personally liable to 
jH'rform the same. A demurrer to the bill by the 
solrs. was allowed on the ground that })ltf. did not 
himself allege that the ehont was not bound, k, 
also, that alternative relief could not be jirayed 
against one deft, in case relief could not be obtained 
against another cleft. — C'j.ark v. Rivers (Limid) 
(1867), L. R. 5 Eq. 91 ; 37 1.. J. Ch. 70 ; 17 L. T. 
166 ; 32 J. P. 71 ; 16 W. R. 123. 

1083. Right of purchaser as against equitable 
Incumbrancer — Incumbrance created by vendor 
subsequently to contract.] --A person who has con- 
tracted to purchase real estate is entitled to specific 
I><*rformanco of the contract as against a person 
claiming under an equitable incumbrance created 
by the vendor sub.sequently to the contract, 
whethcT the incumbrancer had or had not notice 
of the contract when the incumbrance was created. 
— Flinn V. Fountain (1889), 68 L. .T. Ch. 389; 
60 L. T. 484 ; 37 \V. K. 413. 

Writ ne exeat regno.] -See Equity, Vol. XX., 
p. 61.6, No. 2067. 


Sub-sect. 2. — Motion for Judgment. 

1084. After defence — Upon admission of fact — 
Whether in time.] — In an action for specific 
performance of an agreement for purchase of lands, 
pltf., after reply, moved for JudgnK'nt upon 


salt after dern e —Purchase -nvniey not 
]_ Where In a Huit by a vendor 
for specific poiformance, a decree 
lor a sale has been made, with a 
proviso thaf, if the sale prove abort, B'e 
the contract is to be rescinded, & tlie 
sale proves abortive, & an application 
IS made to rescind the contract, it 
must lie shown that tbe purchase' 
money has not been paid. — Ohavoe r. 
Conroy (1864), 1 Ch. Ch. 198.— CAN. 

g. Necessity far action for specific 
performance — Purchaser airecleel by 
court to tarry out contract.] — If under 
11. y. O , lH77,c. 109, the et adjudicates 
upon a question f>f title l)ctvveen 
vendor & purchaser, & directs the 
piirchast^r to curry out the contract, 
&; the purchaser then falls to carry out 
tbe contract, it Is uimoeessar}’ to bring 


an action for spe» illc performance 
of the contrtvet, & the requisite relief 
may be had on notice of motion for 
payment of the purchase-money or 
In default a re.salo. — Jic CllAiG (1883), 
10 V. II. 33.— CAN. 

h. [Vh/tt may be claimed in adion.] 
— In an action by a vendor against a 
purchaser on au oveeutory contract 
for the purchase of laud, where pltf. is 
not merely seeking a declaration that 
lie has effectively exercised a legally 
binding express provision for roscisslon, 
or a legally binding express provision 
or the Implied provision for resale, 
bo may claim, (1) damages, (2) specitlc 
performanc.e, (3) rescission, (1) sale to 
roallso vendor’s lien. — M ekriam v. 
Paihch (1908), 8 W. L. R. 340 ; 1 Alta. 
L. B. 262.— CAN. 


k. .] Wloji'e lands are to be 

paid for by crop payments, In an action 
for spec! tic performance tho vendor 
cannot obtain an order for delivery 
of part of the last crop & rescission of 
tiio agreement at tho same time.- - 
Bateman v. Romphp (1916), .31 

W. h. H. 62 ; 10 W. VV. 11. 169.— CAN. 

l. When decree made .] — Tho ct. will 
not decree a specific performaru’o td 
an agreement unless the party asking 
tlio assistance satisfies the ct. ho is 
entltlt'd to that which he seeks.--- 
Harney v. Bernky (1878), 0 Nlld. 
L. K. 152.— NFLD. 

PART V. SECT. 6, SUB-SECT. 2. 

m. In default of defence — Delivery of 
conveyance should be provided for m 
minutes.]— -Where a motion for Judg- 
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admissions of fact in the statement of defence : — 
Held : he was not too late, & he was entitled to his 
order. — ^B rown v. Pearson (1882), 21 Ch. D. 710 ; 
40 L. T. 411 ; 30 W. K. 430. 

1086. In default of defence — Necessity for afU- 
davits to support statement of claim.] — 7^ action 
was brought by a vendor for specific performance 
of an agreement against a purchaser who was in 
possession. The statement of claim set out the 
agreement. Deft, had not put in any defence. A 
motion was made on behalf of iiltf. for judgment 
in default of defence, the action being set down as a 
short cause. Tlie agreement had not. been proved ; 
but it was contended that deft., by making default 
m defence, had admitted the agreement as alleged, 

tliat. evidence of it was consequently unneces- 
sary '.—Held : t he agreement mast be duly 
verified by affidavit & the action was ordered to 
bland over for the purpose. — H olmes v. Shaw 
(JS85), 52 D. T. 707. 

.i unoUihon -Dbtd. but FoUd. Dc Jonjrh r. Ncwuiau (1887), 

:.(5 J,. T. ISO. 

1086. - .)— -Upon a motion for judgment 

111 (h'faiilt of pleading in a specific performance 
acf ion, pltf. asked for an order in the usual form, 
but no minutes of the proposed judgmemt had 
been left with the judge’s clerk before the causi; 
was put into the paper : — Held : in such a ca.se, 
where a copy of the minute, s has not been delivered, 
pltf. bliould state in his notiee of motion the in-eeise 
words of the judgment for which he asks. 

Qh.: whether, upon a motion for judgment in 
default of pleading m a siiecific performance 
action, it is necessary to file affidavits in support of 
the statement of elairn. — D k Jonoh v. Newman 
(1887), 50 L. T. 180 ; 35 VV. It. 403. 

Annukitums . N.F, lluKley r. Scarle (1887). L. T. 30G. 

Rold. Chiipmati r l{riu)k<5 (11102), -IG Sul. Jo 21.). 

1087. .; -Daoley r. Se.arle, No. 1080, 

post. 

1088. No statement of terms of proposed 

judgment In notice of motion -Necessity for state- 
ment -Where no copies of minutes delivered.! - 

De Jonoh v. Niowman, No. 1080, (uitc. 

1089. Preparation of minutes- - De- 

livery of copy to defendant.]— In a vendor’s action 
for sya-iafic js'i-formance pltf. moved for a common 
form judgment against, deft,, he h.xving made 
default in pleading. The notice of motion did not 
state tlie terms of the projiosed judgment : — Held : 
(1) having regard to the form of the notice of 
motion, that minutes must be preparial & a copy 
delivered to deft. 

(2) It is unnecessary ujion motion for judgment 
in di'fuult of pleading in actions for specific jier- 
formance to have afTidavits in support of the 
statement of claim. — llAfiu-iY v. Searle (1887), 
50 I). T. 306 ; 35 W. K. 401. 

1090. Delivery of conveyance to be pro- 

vided for.] — Where a motion for judgment in 
default of defence is made in a vendor’s action for 
sp(>cilic performance of an agreement for the sale 
of real estate, the title to which has been accepted 
by the piu’chasor, the minutes should provide for 
the delivery of a conveyance of the jiroperty to 
the purchaser, on payment by liiin of the purchasc- 
nionoy, inU'rcst, costs, A. damages, if any. — 

merit lu default of dcfouco Is made In a 
vendor ’h action for specific perform - 
atiee of an airrooniont for Rale of real 
OKtatc tlie title to whieh has berMi 
hv purchaser, the tniuiites 
should provide for the delivery of a 
conveyance of the property to pur- 
cliaser on payment by him of the, 
purchase-money, interest, costs 


Cooper v. Morgan, [1909] 1 Ch. 261 ; 78 L. J. Ch. 
195 ; 99 L. T. 911. 

1091. Order referring to due execution of con- 
veyance — Necessity for reference to due stamping.] 

— The minutes of judgment in a vendor’s action 
for specific performance should contain a reference 
to the fact that the conveyance has been duly 
stamped with the increment value duty stamp in 
accordance with Finance (1909-1910) Act, 1910 
(c. 8), 8. 4 (3). The form at p. 2171, of the 7th 
edition of Scion on .Judgments & Orders, should be 
amplified by adding after the words “ duly 
executed by him ” the words, “ and duly stamped 
so as comply with Finance (1909-1910) Act, 
1910 (c. 8), s. 4 (3). — Dawnay v. Chessum (1915), 
60 Sol. Jo. .59. 

1092. .J — Moseley v. Dowse, [1916] 

W. N. 25. 


Sub-sect. 3. — The Decree. 

A. In (Jeneral. 

1093. How far decree conclusive — Decree by 
consent — Whether rehearing granted — ^On ground 
of mistake.] -Kino v. Wiohtman (1794), 1 Anst. 
80; 145 E. R. 800. 

1094. Suspension of execution of decree — Pend- 
ing appeal.] — An appeal does not stay proceedings 
without a special ground. The decree, being for 
the .siiecific peiJormance of a contract for purchase, 
according to the answer, the execution only was 
suspended. — (iWYNN v. JjETHBRIDGE (1808), 14 
Ves. 585 ; 33 E. R. 615, L. C. 

Anu^jiatiotiK — Consd. Suisse v. Lowthcr (IStJ). 7 Jur. 808. 

Refd. Glonoehtcr Corpii v. Wood (1813), 3 Haro, 131 , 

Bernois r. Elemlmr. C'h. 2G4. 

1095. Decree in default of appearance— Direction 
for future hearing.] — To show caubc against a 
decree on d«*fault by deft, at the hearing the order 
must b(' to set down the cause on some day imme- 
diately, not after the causes already set down. — 
Anspach (Margravine) v. Noel (1810), 19 Ves. 
573 ; 1 Madd. at i». 313 ; 31 E. K. 628, L. U. ; 
subsequent proeerdtngs, 1 Madd. 310. 

1096. Conveyance executed before action 

brought.] — Tlie ct. will order specific performance 
of a contract at the instance of the vendor m an 
action where there has been default of ai>j)earance 
by the purchaser, even though the conveyance has 
already been execut-ed by both parties before 
action brought. — Chatt v. Chatt (1920), 70 )Sol. 
Jo. 165. 

1097. Rectification of defective decree —Defect 
arising through plaintiff’s omission — Costs.] In a 

suit fur bpeciiic performance a defective decree 
was on petition rectified in accordance with the 
prayer of the bill, Uie defect having arisen 
through jiltf.’s omission he was ordered to pay the 
co.sts of the iietition. — W illiams r. Carmarthen 
A Cardigan Hy. Ck). (1869), 19 L. T. 762 ; 17 
W. U. 340. 

1098. Meaning of “ completion.”] — Neath New 
Gas {^o. V. Gwyn, [1873] W. N. 200. 

Effect of decree on rescission by vendor .] — See 
Sale op Land, Vol. XL., pp. 221, 225 ; Nos. 
1925-1948. 


damaffOH (if any). — Knoiw Bhokeu- 
ACK 8c IWISSTMENT GO. r. WAUDEI.r. 

(HHO), 31 W. L. H. 220 ; 10 W. W. 11. 
.504. — CAN. 

n. — — jr/irn default judgment set 
aside .] — In an action for bpccifin per- 
formance of an agrooment to sell lands 
pltf. joined F. £18 a deft , nlloglng 
merely that F. purchased the said 


lands with notlco of pltf.’s rights : — 
Held : u])ou a eonslderation of Land 
Titles Aet (.Sask.). ss. 1G2 & IGU. that 
a d(‘,fault judgment signed against 
F. should he set aside ex debitx> justitice, 
pltf. not being entltied to judgment 
upon such an allegation of facts. — 
IvKONAU r. Kutknktek (1916), 34 

W. L. H. 1C8 : 10 W. W. K. 3G1.~CAN. 
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Sect. 6. — Relief: Suib-sect. 8, B.; sub-sect, A. & 
B. (a).] 

B. Form and Contents. 

1099 . Forms of decree not to be departed from — 
Except in cases of special necessity.] — The forms 
of decrees of the ct. which are the best exponents 
of the law, have long existed, & have worked 
through all difficulties, & proved effectual for the 
purposes of justice, ought not to be departed from, 
or added to, or altered, unless in cases of special 
necessity. — Sherwin v. Shajkbpear (1854), 6 
De G. M. & G. 517 ; 2 Eq. Rep. 957 ; 23 L. J. Ch. 
898 ; 24 L. T. O. S. 45 ; 18 Jur. 843 ; 2 W. R. 668 ; 
43 B. R. 970, L. JJ. 

Annotatums : — Befd. Regent’s Canal Co. v. Ware (1857), 23 

Beav. 575 ; Vickers r. Hand (1859), 20 Beav. 630 ; 

Herbert V. Sallabxiry & Yeovil Ry. (1866), L. R. 2 Eq. 221 ; 

WllUams V. Glenton (1866), 1 Ch. App. 200 ; lie Riley to 

Streatfiold (1886), 66 L. T. 48 ; Bennett r. Stone, [1903] 

1 Ch. 609. Mentd. Palmerston v. Turner (1864). 33 Beav. 

524 ; lie PhlUlpa, Ex p. Klveton Coal Co. (1872), 7 Ch. 

App. 730; Mot. Ry. v. Defries (1877), 2 Q. B. D. 189; 

London Corpn. & Tubbs* Contract, [1894] 2 Ch. 524. 

1100. Usual decree — Contract to be specifically 
performed.] — C ollett v. Hover (1844), 1 Coll. 
227 ; 63 E. R. 395, L. C. 

1101. .] — Brinsley v. liYNTON & 

Lynmouth Hotel & Property Co. (1895), 2 
Mans. 244 ; 13 R. 369. 

1102. .] — CiiATT V. Chatt (1926), 70 

Sol. Jo 465. 

1103. Where title can be made.] — 

(1) It is not sufficient for a i^arty, who intends to 
rely upon a waiver of title to allege upon his 
pleading the facts constituting tlie waiver ; he 
must show how he means to use the facts by 
alleging that the title has been waived thereby. 

Semhle, (2) a decree for specific performance 
should not declare tliat the agioement ought to be 
performed if a good title can be made, — C live v. 
Beaumont (1848), 1 Do G. & Sm. 397 ; 12 L. T. 
O. S. 530; 13 Jur. 226; 03E. R. 1121. 

Annotatione : — As to (1) Apld. Gaston v. Franknm (1848), 

2 De O. & Sm. 661. {See (1852), 16 .lur. 507). Reid. 

Simpson v. Sadd (1845), 4 Do G. M. & G. 665 ; CorlesH v. 

Sparling (1873), 21 W, K. 870. As to (2) Reid. ScargiU v. 

Hurry (1850), 14 Jur. 847. 

1104. Decree against Infant heir — Heir to convey 
when of full age.] — S kies v. Lister (1726), 2 
Eq. Cas. Abr. 25 ; 22 E. R. 22. 

1105. Where draft conveyance approved by both 
parties.] — Where after a [draft] conveyance has 
been approved by vendor & purchaser, &■ the 
purchaser refuses to proceed, & the vendor files a 
claim for specific performance, deft, will be ordered 
to pay the costs of the suit. — H irst v. Stokehill 
(1853), 21 L. T. O. 8. 255 ; 1 W. R. 479. 

1106. Bankruptcy of defendant — Action revived 
against assignees of bankrupt — Certificate of good 
title.J — Form of decree in a vendor’s suit for 
specific performance of a contract, where, deft, 
having become bkpt., the suit had been revived 
against his assignees, who disclaimed, «fc the chief 
clerk had certified that a good title had been 
shown.— K ell v. Nokes (1866), 35 L. J. Ch. 729 ; 
14 L. T. 697 ; 12 Jur. N. S. 780 ; 14 W. R. 908 ; 
previous proceedings (1803), 32 L. J. Ch. 785. 


1107 . Direction that vendor shali convey — In- 
cludes conveyance by all necessary parties.] — In a 

decree for spocific performance, a direction that the 
vendor shall convey has the same effect as a direc- 
tion that the vendor & all other necessary parties 
shall convoy. — Minton v. Kirwood (1868), 3 
Oh. App. 614 ; 37 L. J. Ch. 606 ; 18 L. T. 781 ; 
16 W. R. 991, L. JJ. 

Annotation : — Mentd. Heasman v. Peajse (1871), L. R. 11 
Eq. 522. 

1108 . Direction for settlement of conveyance — 
By judge “ In case the parties differ — When 
clause inserted.] — Baxbndalb v. Lucas, [1895] 
W. N. 30. 

1109 . Effect of Insertion.] — Baxen- 

dale V. Lucas, [1895] W. N. 30. 


Sub-sect. 4. — Reference as to Title. 

A. In General. 

1110. Necessity for reference — General rule.] — 

Jenkins v. Hiles, No. 1123, post. 

1111. — .] -Questions of title ought not, 

as a rule, to be discussed at the hearing of a suit 
for specific performance. They should be referred 
to chambers ; but everything which affects the 
validity of the contract, or beai^ upon its enforce- 
ment, ought to be then disposed of. If, however, 
deft, at the hearing alleges that, through some 
mistake, the contract ought not to be enforced 
against him, that question must be then disposed 
of, although it may involve one of title. 

Wliero a purchaser instituted a suit for the 
spocific pei-formance of a contract for the sale of 
an estate, ^ the question was whether the vendor 
was owner in fee, or had only a power of 
exclianging the estat/e : — Held : the question 
might bo decided at the hearing without a reference 
as to the title. — Hood v. Oglander (1865), 34 
Beav. 513 ; 6 New Rep. 57 ; 34 L. J. Ch. 528 ; 
12 L. T. 626 ; 11 Jur. N. S. 498 ; 13 W. R. 705 ; 
55 E. R. 733. 

1112. - — .] — Pjiillipson V. Gibbon, No. 

674, ante. 

1113. Defect appearing clearly on pleadings.] 

— Bill for specific performance of a contract for 
sale of an estate upon various objections to the 
title dismis.sed in the first instance without a 
reforenco. 

If it should clearly appear to the ct. upon the 
pleadings & the evidence, that there are objections 
not to be removed, it would bo an idle & imneces- 
sary expense to the pai-ties, to answer no purpose, 
to make such a reference (Chamber, J.). — Omerod 
r. Hardman (1801), 5 Ves. 722 ; 31 E. R. 825. 
AnnoUiixon : — Mentd. Wilbraham v. Scarlebrlok (1874), 

1 H. L. Cas. 173, n. 

1114. — — .] — Lucas v. James, No. 553, 

ante. 

1115. — - Objection taken not substantial.] — 

Boehm v. Wood, No. 1150, post. 

1116. Title accepted — Dispute as to right 

of way.] — H enning v. Mayo (1850), 16 L. T. O. 8. 
273 ; sub nom. Hemming v. Mayo, 14 Jur. 847. 


PART V. SECT. 6, SUB-SECT. 3. — B. 

o. Purchase -money — Time for pay- 
ment.] — In decrees for specibc per- 
maiioe of a contract for purchase, 
a time for payment of the purchane- 
inoney should be limited, or, In default, 
the bill dismissed. — McDonald v. 
Elder (1852), 3 Gr. 244. — CAN. 

P. Order for payment.] — The 

vendor’s strict IckuI rij^ht under his 
aj?i*eemont in a specific performance 
^tlon is an order for the payment of 
his pm-chase-mouey, but in prootico 


that right la never given ellect to. — 
Jensen v. Zilm (Alta.), [1925] 2 
D. L. R. 901 ; [1925] I W, W. R. 1128. 
-CAN. 

q. Settlement of mortgayc.] — In a 
Hult by a vendor for apeclflc perform- 
ance, where the vendor la ordered to 
execute a deed, & the vendee to execute 
a mtge. : — Semble : it would bo im- 
I)roper to Insert a power of sale In 
such mtge. — M cKay v. Reed (1864), 
1 Ch. Ch. 208.-~CAN. 

r. Undertaking to procure release 
of mortgage.] — Robson v. Wkide 


(1867), 13 Gr. 419.— CAN. 

t. Issue of execution prohibited.] 
— Morgan i\ De Geer, [1917] 3 
W. W. R. 177 ; 36 1). L. R. 161 ; 10 
Bask. L, R. 312.— CAN. 

a. Restraining parties from denying 
date of lease,] — A Judgment for the 
Hpccillo porformanoo of an agreement 
for a lease directed the lease to be ante- 
dated : — Held : the judgment ahould 
also roatrain the portlen, in any action 
on the lease, from averring that same 
was of any other date.— ^‘I lroy v. 

[1808] 1 I. R. 409.— IH. 
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1117. Court asked to decide question of title 

— Title alone In dispute.] — (1) In a purchaser’s 
suit for specific performance the ct. at the request 
of both parties, & on an assurance that the only 
question in dispute was one of title, which the ct. 
was asked to decide, made a declaration that deft, 
could show a good title without directing a refer- 
ence as to title or the settlement of the conveyance 
at chambers. 

(2) A devisee of real estate in trust for sale & 
who was also exor. of testator, disclaimed the 
trusts & renounced probate of his will. The 
devisee was also a mtgee. of part of testator’s 
real estate. As such mtgee. he joined with 
testator’s heir-at-law & legal personal representa- 
tive in conveying the mtged. property to deft, in 
fee. Deft, afterwards contracted for the sale of it 
in fee absolutely to pltf. On a bill for specific 
performance of the contract : — Held : deft, could 
make a good title to the property, without having 
now trustees of the will appointed, & as pltf. had 
taken an untenable objection he was ordered to 
pay costs until the hearing. — Austin v. Martin 
(1861), 29 Beav. 523 ; 4 L. T. 817 ; 7 Jur. N. S. 
871 ; 9 VV. U. 674 ; 54 E. R. 730. 

1118. Contract alleged to be unenforceable 

owing to mistake — Question involving title.] — 
UooD V. Oqlander, No. 1111, ante. 

1119. Place of inquiry.] — Hood v. Oolander, 
No. 1111, anle. 

1120. Failure to prosecute action — Whether 
action dismissable pending reference.] — Dorin v. 
Harvey (1845), 15 Sim. 49 ; 6 L. T. O. 8. 42 ; 
9 .Tur. 048 ; 00 E. II. 534. 

1121. — .] — Pending a reference of title 

ordered upon motion, in a suit for specific per- 
formancis deft, cannot, under Ord. 114 of May, 
1845, dismiss tiie bill for want of prosecution. — 
OoLLiNS V. Greaves (1817), 5 Hare, 590 ; 67 E. R. 
1048. 

1122. .] — A reference as t-o title was 

made before hearing. A motion to dismiss for 
want of prosecution pending the reference was 
refused. — Gregory v. Spencer (1848), 11 Beav. 
143 ; 50 E. R. 771. 

B. Wh.en Ordered. 

(a) In General. 

1123. In vendor’s action.] — General rule that 

the ct. will not decide upon a title without a refer- 
ence to the master, unless unequivocally, & 
without fraud or surprise, waived ; pltf. seeking a 
sp(>cific performance of a contract being entitled 
to the opportunity of making out a better title 
before the master ; & deft, having a right to 

farther inquiry, beyond the objections arising on 
the abstract, upon the principle, that the bill 
seeks relief beyond the law. — J e:nkin8 v. Hiles 
(1802), 6 Ves. 646 ; 31 E. R. 1238, L. C. 

■^nTwtaiioiia : — ^Reld. Shaw r. Boiror (18.S6), 1 Keen. .'S.'jfl ; 

Pago t). Adam (1841), 4 Beav. 269 ; Bousflold v. ITodgos 
(1863), 33 Boav. 90 ; lie Haedloke & Lipakl’s Contract, 
11901] 2 Ch. G66 ; Halkett v. Dudley, [1007] 1 Ch. 690. 

1124. .] — Under the usual power of sale 

contained in an indenture of mtge. a contract 
was entered into by defts, to purchase the property 
of the mtgees. before the three months notice 
required by the mtge. deed to be given to the 
mtgor. had elapsed. Defts. refused to complete 
the purchase in consequence of the non-concurrence 
of the mtgor. ; & on bill filed for the specific per- 
formance of the contract the ct. declined to decide 


as to the necessity of such concurrence as the time 
for making a valid contract had not when it was 
entered into arrived ; & the only order made was, 
that the title should be investigated. — Ford v. 
Heely (1857), 3 Jur. N. 8. 1116 ; 5 W. R. 516. 

1125. .] — Upperton V. Nickolson, No. 

1609, post. 

1126. On motion by purchaser.] — Reed v. 

Don Pedro North Del, Rey Gold Mining Co., 
Ltd., No. 1149, post. 

1127. — Necessity for proving original 

abstract incomplete.] — If, in a suit by the vendor 
for specific performance of a contract of this descrip- 
tion, the purchaser desires to have an inquiry 
inserted in the decree as to whether a complete 
abstract was delivered & good title shown, the 
burden of proof lies upon him to show that the 
original abstract dt'hvered was incomplet,e. — 
Ward v. Grimes (1863), 8 L. T. 782 ; 9 Jur. N. 8. 
1097 ; 11 W. R. 791. 

1128. Freedom of property from tithe charges.] — 

No reference of title upon a question whether the 
estate was tithe free, having been sold as such. — 
Wallinger V. Hilbert (1815). 1 Mer. 104 ; 35 
E. R. 615, L. C. 

1129. Vendor guilty of laches in prosecuting 
action.] — Wright v. Howard, Howard v. Wright 
(1823), 1 Sim. & St. 190 ; 1 L. J. O. 8. Ch. 94 ; 
57 E. R. 76. 

Atinotations : — Mentd. Mason v. illll (1833), .6 B. &: Ad. 1 ; 
Walker r. Joffffreys (1842). 1 Hare, 341 ; Acton v, Blundell 
(184.1), 12 M. & W. 324 ; Bower v. Cooper (1813), 2 Haro, 
408 ; Maobryde v, Weekes (1866), 22 Beav. 533 ; Embrey 
V. Owen (1867). 6 Exch. 3.')3 , Sampson v. Uoddinott 
(1857), 1 G. B. N. S. 690 ; Chaseinorc v. Hlchards (1869), 
7 H. L. Cas. 349 ; Eunor v. Barwell (1860), 2 GllT. 410 ; 
Wilts & Berks Canal Navigation Co, v. Swindon Water- 
works Co, (K73), 9 Ch. App. 463, n. 

1130. .] — Dorin p. Harvey (1845), 15 Sirn. 

49 ; 6 L. T. O. 8. 42 ; 9 .lur. 648 ; 60 E. R. 534. 

1131. Contract by vendor to make good title.] — 
In an agreement for the purchase of an estate, the 
purchaser stipulated to pay the residue of the 
Xiurchase-money on a day specified, “ upon the 
vendor’s making a good title, or, otherwise, if 
such title should not be then completed, upon his 
executing a bond to compleU' such title, to con- 
vey the estate as soon as the same could be com- 
pleted : ” the vendor is bound to show a good title ; 
&, till a good title is shown, the purchaser, though 
he had entered intD possession, is not bound to pay 
the purchase-money. 1 think, therefore, the 
question as to the title was properly referred to the 
master (Lord Lyndhubst, C .). — Clarke v. Faux 
(1827), 3 Buss. 320 ; 38 E. R. 596 ; suit nom. 
Clarke v. Vaux, 6 L. J. O. 8. Cli. 17, L. C. 

1132. Partner purchasing co-partner’s share.] -- 

Law V. Law, No. 960, ante. 

1133. Sale of shares.] — A vendor by public 
auction of shares in a railway co., incorporated by 
Act of Parliament, at the request of the purchaser, 
who had paid his x>urchase-money, executed a 
transfer to a third party, who did not accept the 
transfer, or register himself as a shareholder. On 
a bill filed by the vendor against the purchaser for 
a specific performance, the ct. directed the usual 
reference os to title. — Shaw v. Fisher (1848), 2 
Do G. & 8m. 11 ; 5 Ry. & Can. Cas. 461 ; 10 
L. T. O. 8 . 690 ; 12 Jur. 152 ; 64 E. R. 5 ; subse- 
quent proceedings (1855), 5 Do G. M &. G. 590, L. C. 

AnnotatioTis ■ --Refd. Oriental Inland Steam Co, v. Briggs 
(1861), 2 John. & H. 626. Mentd. Re Monmouthshire & 
Glamorganshire Joint-Stock Banking Co., Ex p. Cape’s 
Exor, (1852), 22 L, J. Ch. 601. 


PART V. SECT. 6. SUB-SECT. 4.— 
B. (k). 

11231. In vendor's adion .] — Nixon 
v-^Looik (1887), 4 Man. L. R. 366.— 


1185 i. As to lessor's title,] — CORr.ES8 
V. Sparlino (1873), 21 W. R. 876. — 
— IR. 

b. Purchaser going into possession 
— Wfiether right to reference waived .] — 


A person went Into poseesslon under a 
contract for the purchase of a lot of 
forest loud, in order to clear & cultivate 
it, & thereby raise the purohase- 
money, w'hlch was to be paid by 
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Sect. C. — Relief: Sub-sect. 4, B. («), (b), (c) <£: 

C. d'B. (a). i 

1134. Ability ol vendor to obtain licence to assign 
lease.] — Smith v. Capiion, No. 708, ante. 

1135. As to lessor’s title.]— Sc argtll v. Hurry 
(1850), 15 L. T. O. S. 325 ; 14 Jur. 847. 

1136. Terms of contract excluding reference.] — 
Deft, sold & conveyed to pltf. some undivided 
shares in various properties. Disputes afterwai-ds 
arose as to what shares liad been purchased. They 
agreed to settle all these disputes, <fc signed a 
written agi’eeinent that pltf. should pay deft. 
£9500, & that deft, should execute such deeds as 
pltf. should require for the conveyance of the 
estates. Upon a bill for specific performance : — 
Held : deft, was not bound to deduce any title to 
the property. — Godson v. Turner (1851), 15 
Beav. 46 ; 51 E. R. 453. 

1137. Compulsory purchase — Title not Investi- 
gated.] — (1) The ct. will not, in a suit on the part 
of a landowner against a railway co. for specific 
performance of an agreement to take lands, make 
a decree where there has been no investigation of 
title, but will refer it to chambers to see whether 
a good title can be made 

(2) Where there has been great delay on the part 
of the company, the ct. will reserve costs specially. 
— Gunston V. East Gloucestershire Ry. Co. 
(1868), IS L. T. 8. 

1138. Common mistake.] — Deft, contracted to 
buy from jiltf. freeholds & leaseholds under the 
condition that he should assume that E., who 
died in 1841, was seised in fee of the freeholds, & 
should not “ require the production of or investi- 
gate or make any objection in respect of the prior 
title ” thereto. He accepted the title, & before 
completion contracted to sell the lands, with a farm 
of his own adjoining the freeholds, to a sub- 
purchaser, who discovered, from an inclosure 
award prior in date to 1841, as to the effect of 
which both pltf. A deft, had been under a misappre- 
hension, that the freeholds had never belonged to 
E. but at the date of the cont-ract belonged to 
deft, himself in fee, subject to a leasehold interest 
in pltf. Deft, then refused to complete, i)ltf. 
filed her bill for specific performance, stating that, 
she too had discovered that part of the lands she 
had contracted to sell as leaseholds belonged to her 
in fe(‘ simiile, offering mutual w’aiver or com- 
pensation -.-—Held : deft, was not precluded by 
the condition or the acceptance of title from 
taking the objection, the ct. could not decree 
spi'cific performance ; but, altJiough there was no 
fraud yet, there being a common mistake, deft, 
was entitled to an inquiry as to the title to the 
freeholds at the ilate of the contract.— .Tones v. 
Clifford (1876), 3 Ch. 1). 779 ; 45 L. J. Ch. 809 ; 
35 L. T. 937 : 24 W. R. 979. 

AnnututioiiH • — CoDSd. lie National Provincial Bank of 

England & Marsh. flSO.'jJ 1 Ch. 190. Reid. Allen r. 

Bichardaon (1879). 19 Ch. D. 521 ; Bettvea v. Mavnard 

(1882). 40 L. T. 700 ; .Soper r. Arnold (1887). 37 Ch D. 

9(5 . Hudderaficld Banking Co. v, Llater, 11895] 2 Oh. 27.3 ; 

Scott V. Alvarez (1895), 01 L. .7, Ch. 821 : Rc TyrcH, 

Tjt’pII V. Woodhouso (1900), 82 L. T. 075 ; Debenham v. 

Suwbridffe, [1901] 2 Ch. 98. 

1139. To allow vendor to make defects good.] — 
Hyde v. Warden, No. 709, ante. 

1140. To determine right of purchaser to com- 
pensation.] — Under an Electric Lighting Confirma- 


tion Order Act, it was directed that a co. should 
sell, & a local authority might, & should, purchase 
that part of the undertaking & business of the co. 
which was situate in the area of the local authority. 
After a notice to treat had been given, the co. 
incurred a considerable amount of further capital 
expenditure in respect of the undertaking. The 
purchase price having been left to arbn. & the 
arbitrators referring it to an umpire, the umpire 
in fixing the purchase price considered that the 
adjustment of the rights of the parties in respect 
of such capital expenditure did not come within the 
award, & fixed the* price without considering it. 
On an action brought by the co. for specific jier- 
formance, it was submitted by the local authority 
that the co. could not show a good title to certain 
property comj)rised in the purchase. At the time 
of the hearing of th(! action the local authority 
were endeavouring to obtain leave to borrow the 
purchase-money on the security of their rates : — 
Held : ( 1 ) there must be an inquiry as l-o the title 
of the CO. to the property sold, for the purpose of 
seeing if the local authority were entitled to any 
compensation. (2) A decree for specific per- 
formance woidd be made in favour of the co., & a 
date fixed for completion ; with liberty to apply 
to extend the date.-— M etropolitan Electric 
Supply Co., Ltd. v. Marvlebone ('orpn. (1903), 
67 J. r. 382 ; 1 L. G. R. 673. 

{h) Where 2'iile Alone in Dispute. 

1141. Whether reference ordered.] — Reh'rence 
of title before decree only, where the title alone is 
disputed, refused therefore, where tlie purctiaser 
on other grounds resisted performance.— B lytii v. 
Elmhirst (1812), 1 Ves. & B. 1 ; 35 E. R. 1, L. C. 

Annotatiotu<i : — Consd. Patou v. Bopers (181 9), 1 Vos. & B. 

351 ; lleod v. Dom Podro North Del Boy (Jold Oo. (18(59), 

2 New Hep. 413. Refd. Wlthoy i\ Cotlle (1823), 1 L. J. 

O. S. Ch. 117 ; Wood r. Machu (184G), 10 Jur. 1001. 

1142. .] — Reference of title before decree 

refused, where the purchaser on other grounds 
resists a performance of the contract. Though it 
18 generally, not universally, true, that a purchaser 
may take what he can g(“t with compensation for 
what he cannot have. Qu. : whether that is ever 
done without an express undertaking on his part to 
do what the et. shall order. — P aton v. Rogers 
( 1813), 1 Ves. & B. 351 ; 35 E. R. 137, L. C. 

1143. .] — -There can bo no refenmee of title 

except where the title only is in dispute — Morgan 
V. Shaw (1817), 2 Mer. 138 ; 35 B. R. 892, L. C. 

1144. Before defenep.j — B almanno v. 

Lumley, No. 1270, post. 

1145. Duty of vendor to obtain reference as 

soon as possible.] — P hillipson v. Gibbon, No. 
674, ante. 

(c) Performance Resisted on Grounds Other than 

Title. 

1146. Whether reference ordered.] — B lyth v, 
Elmhirst, No. 1141, ante. 

1147. .]— Paton v. Rogers, No. 1142, ante. 

1148. .] — Semhle, the ct. will not, on motion, 

decide upon the validity of any other objection, 
besides defect of title, which may be raised by the 
answer to a bill for specific performance, the con- 
sideration of any other objection being matter to 


instalmcuta On a hill filed by the 
piu'oha.ser for a Hperiflo perforruarioo 
of the contracl — Held ; he liatl not, 
by FoluK into posaeHslon, waived his 
riffht to a reference an to title , & he 
was hound to pav his purchase-money 
into et,, pend ins: the inquiry before the 
maaUT.—O’KEKi-K r. Tayeou (1851), 
2 Qr. 305. -CAN. 


o. Caniraet to purchase nujrioaged.] 
— A person, after contracting for 
the sale of land, mtfirod. it, & then 
filed a hill for speeiflc pcrforuianee. 
Tiie mtfre. not hcliiR’ due, the el »)n the 
licarlnff directed an Inquiry whether 

f )ltf. e<m1d make a good title free from 
neumhranco, & reHorved furtJier direc- 
tions & costs. — M oDouual r. Milmoh 


(1868), 15 Or. 505.— CAN. 

d. Parties unahle to affree on title .] — 
TiRHcmfivv V. SeiinT.TZ (Man.) (1908), 
8 W, L. B. 210. —CAN. 

®. Title to property situate in another 
J Province .] — Fort Oeohoe & Fraser 
Valley IjANd Oo,, Ltd. v. Witj^on 
(Alta.), [1917] 2 W. W. U. 351.— CAN. 
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bo reserved till the hearing of the cause. — G ordon 
V. Bau:. (1823), 1 Sim. & St. 178 ; 57 E. R. 71. 

1149. .] — In a suit for specific performance, 

the ct. will not, if any other defence is set up 
besides want of title, direct a reference as to title 
on motion before the hearing. 

Semble : in a suit by a vendor the ct. will not in 
any case direct a reference upon the motion of 
deft. — R eed v. Don I^edro North Del Key Gold 
Mining Co., Ltd. (1803), 3 De G. .T. & Sm. 593 ; 
2 New Rep. 473 ; 32 L. J. Ch. 773 ; 9 L. T. 132 ; 
1 1 W. R. 935 ; 40 E. R. 760, L. JJ. 

1150. Other grounds to be substantial.] — 

Semble : although the ct. will not order a reference 
of title on motion, where a purchaser resists the 
performance of the contract on another ground ; 
yet it will take care that the lattei- is STibstantial. — 
Boehm v. Wood (1820), 1 Jac. W. 419 ; 37 E. R. 
435, L. C. 

Annotatwnb : — Refd. Wil.hy V. (bottle (182:$), Turn. R. 78 : 

Heed v. Dorn Pedro North Del H(‘y Hold Co. (IHfi.l), 2 

New Rep. 413 ; Tilley v. Thoman (18(17), 3 Cli. App. Gl. 

1151. .] — Upon a motion for a roftT- 

ence of title, whore the performance of the contract 
is resisted upon oUkt’ grounds, the ct. will lor^k into 
the answer to see whether tlio.se other grounds ar«‘ 
substantial or frivolous. — W ithy v. (Vrri'LK (1823), 
3'urn. A- R. 78 ; 1 L. J. O. .S. Ch. 117 ; 37 E. R,. 
1024, L. C. 

.InnoMunm —Retd. Wood r. Maehii (ISJO). r» llaiv, 1 >8. 

1152. .] — On a vendor’.s bill for specific 

pi'i'formanco the el. will not, eiilier under the old 
practice or under Gen<M’al Order 5 of May 9, 1839, 
grant a refei'ence as to title before the hearing, if 
deft, resists (he s})eeifi(’. jKTforniance on other 
grounds than that of ( itle, k the ct ., on looking at 
the answer, is of opinio )n thal. such other grounds 
are not merely frivolous. — B oyes v. Liddell 
( 1841), 1 Y. C. Ch. Cas. 133 ; 6 Jur. 72.5 ; 62 
E. R. 823. 

Anvotdfions : — Refd, Wood r. Maohu (ISIG), .') Haro, 158. 

1153. — — — -.] — Where, on a bill for specific 

performance of a contract for the sale of an estat<h 
a deft, by his answer takes objections upon other 
grounds than those of title, the ot . will look into 
till' answer & examine the validity of the objections 
A: unles.s good cause is shown for I'osistance, the ct. 
will treat' them as frivolous, &, without deciding 
upon (liom, direct a reference to the master as to 
(lie title, — Wood v. Machu (1846), 5 Hare, 158 ; 
16 L. .L Ch. 21 ; 8 ].. T. O. S. 210 ; 10 Jur. 1001 
67 E. R. 868. 

1154. - Meaning of substantial.] -Anon. 

(1823), 1 L. J. O. K. Ch. 177. 

(d) Effect of Waiver. 

1155. General rule.] -Jenkins v. IIiles, No. 

1156. What amounts to waiver— Delay in com- 
pletion.]- -On an agreement t o iiurchase a leasehold 
interest, the purchasers, wlio had previously 
bought the reversion, subject to tlie vendor’s 
lease, from the lessor, the freeholder, invt'stigated 
& accepted the vendor’s title, & prepared A 
engrossed the surrender. They subsequently 
delayed completion upon tlie discovery of an 
ancient lease which they alleged to be still out- 
standing, & to override tlie lessor’s title. Specific 
performance decreed, A reference as to title 
refused. — CoRBETT v. Works A Public Btuld- 
ings (Jomrs. (1868), 18 L. T. 548 ; 16 W. R. 889. 

Failure to make objections to title.] — Sec, 

generalhf, Sale of Land, Vol. Xli., i). 89, Nos. 
692-694. 

Acceptance of title.] — Sec, generally. 

Sale of Land, Vol. XL., pp. 172-176, No.s. 
1417-1456. 


1157. Necessity for pleading.] — Clive v. Beau- 
mont, No. 1103, ante, 

1158. Where waiver Inferred from facts 

pleaded.] -Deft,, a married woman, having sepa- 
rate estate A living apart from her husband, 
entered into a contract to take a leasehold house 
for a term of seven or fourteen years. The agree- 
ment being rc'.duced into writing by the lessor’s 
agent, was, after alterations by deft.’s solrs., signed 
by the agent A left with deft., who retained but did 
not sign it. In letters wliich she A her solrs. wrote, 
it was treated as an agi*eement, between the parties, 
A she entored into possession of the house : — 
Held. : inasmuch as deft, had by occupying A 
continuing to occujiy the house, A by other acts, 
adopted the agreement, a decree directing a 
reference as to the lessor’s title could not be sus- 
tained, although it was not expressly alleged in 
the bill that deft, had waived the jiroduetion of 
the lessor’s title. — Gaston v. Frankum (1852), 18 
L. T. O. S. 310 ; 16 Jm’. 507, L. C. 

Annotations: — Refd. Scorgill r. lUiriy (18.5(0, 11 .Tur. H47 ; 

Jjaimo t?. Lees (1881), 7 Apr ('as. 19. Mentd. Uancocka 

V. I.ablucho (1878), 3 V. P. D. 197. 

C. Time for Reference. 

1159. Interlocutory order — Before hearing ~ - 
Necessity for consent.] -This cl. will not, on a bill 
for specific performance, make an interlocutoiy 
order to roh'r a title, the validity of wliich is 
domed by the answer, and depends on facts, to the 
Deputy Remembrancer, until the cause is brought 
to a hearing, without constml. — Bowyer v. 
Bright (1816), 3 Price, 300 ; 146 E. R. 268. 

1160. Motion at commencement of action.] — 
A motion may be made on a bill for a specific iier- 
formance, for a. referenct* as to the title, A whether 
a titJe was shown prior to the filing of the bill. — 
Anon. (1818), 3 Madd. 19.5 ; 56 E. R. 587. 

1161. After decree.] — \Mion, in consequence of 
( he contract itst'll having been disputed, an action 
for sp(Tific p(Tformance is heard before there has 
been a reference as to the title, judgment will at 
(^nce be given for specific ])erformance, A an 
inijuiry ordered whether a good title can be made. 
— Flo(4d V. Pritchard (1879), 40 L. 1’. 873. 

D. Form and Scope of Reference. 

{a) In General. 

1162. Reference in general terms.] — Jenkins v. 
Hileh, No. 1123, ante. 

1163. .] — Upon a bill filed by the vendor for 

the specific ]ierformanro of a contract', it appeared 
that deft., in (he course of correspondence between 
the solrs., A upon a case staled on his part for the 
opinion of counsel, expressed himsc'lf willing to 
accept the title if a particular obiection then 
referred to were removed. That objection not 
being removed, tlie bill was filed, A the ct. ruled 
that the reference to the master as to ( he title must 
be in general terms, A not confined to the particular 
objection. — Lesturgeon v. Martin (1834), 3 My. 
A K. 2.55 ; 40 E. R. 97. 

1164. — — .] — When money in ct. is subject to a 
trust for investment in land, A the tenant for life 
ent;(*rs into a provisional contract for the purchase 
of an estate, subject to conditions of sale, the ct. 
makes a general reference as to the title, A not 
whether a good title can be made subject' to the 
conditions of sale. — Meyrick v. Laws (1864), 34 
Bcav. 58 ; 55 E. R. 554. 

Reference to particular matters.] —See Sub-sect. 
4, D. (5), post. 

1165. Extension of terms of reference — By sub- 
sequent motion — After order for reference made — 
Delivery of abstract.]— A reference ha\’ing been 
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Sect. 6. — Relief: Sub-sect. 4, D. (a) & (b) i., ii. & 
Hi. & E.] 

made as to title on one motion, the party cannot 
afterwards, by another motion, have a reference 
as to the delivery of the abstract.^ — U yde v. 
Wroughton (1818), 3 Madd. 280 ; 50 E. R. 612. 

1166. Time when title first 

shown.] — The ct. will not, on motion, after an 
order for a reference, direct the master to inquire, 
if he found that a good title can be made to pre- 
mises, the subject of a suit for specific performance, 
when such good title coxdd fimt be made. Such 
direction should be applied for at the hearing, when 
the ct. is in possession of the merits. — L ubin v. 
Lightbody (1820), 8 Price, 606 ; 146 E. B. 1310. 

1167. Matters set up in defence 

against execution of contract.] — In a suit by a 
vendor for specific performance, the decree at the 
original healing having directed merely a reference 
of title, the ct. will not, at the hearing on further 
directions, enter into the consideration of any 
other objection which the answer had set up 
against the execution of the contract. — L e Grand 
V. WHiTEmsAD (1826), 1 Russ. 309 ; 38 E. R. 120. 

(b) To What Matters Directed. 
i. In General. 

1168. All matters concerning title.] — On a refer- 
ence of title on a bill for a specific performance, the 
reference may extend to all that concerns the title, 
but not to other matters ; it may be extended, 
therefore, to inquire, whether it appeared by the 
abstract in the pleadings mentioned, that a good 
title could be made. — Jennings v. IIoi*ton (1810), 

1 Madd. 211 ; 56 E. R. 79. 

1169. .] — In suits for specific performance 

between vendor Ac purchaser, everything con- 
nected with the title may be the subject of the 
usual reference upon motion as to the vendor’s 
title, & may be added by way of inquiry to that 
reference ; but the ct. will not allow any inquiry to 
be added as to matters which have no reference to 
the title, & which are not admitted by the answer. 

It was directed by Sir John Leach, that in every 
order by which it was referred to the Master to 
inquire whether a good title could be made, there 
should bo inserted a direction that, if the Master 
should find a good title could be made, he should 
inquire when it was first shown ; «fe so the order is 
now always made, unless for some reason stated 
at the time, & by the express direction of the ct., 
the inquiry as to the time when a good title was 
first shown, should be omitted (IjORD Lonodale, 
M.K.). — Bennett v. Reeh (1830), 1 Keen, 405; 

5 L. J. Ch. 360 ; 48 E. R. 302. 

1170. Not matters outside title.] — J ennings v. 
noPTON, No. 1168, ante. 

1171. .] — Bennett v. Rees, No. 1109, ante. 

1172. Acceptance of title.] — H orniblqw v. Shir- 
LiiY (1804), 3 Seton’s Judgments & Orders 7th ed. 
2160 ; previous proceedings (1802), 13 Ves. 81. 
Annotation : — Refd. Halsey v. Grant (1806), 13 Ves. 73. 

1173. Matters not admitted by answer.] — Ben- 
nett r. Rees, No. 1 169, ante. 

1174. Increase in value of estate.] — Brooke v. 
ClIAMPERNOWNE, No. 1187, pOSt. 

1175. Delivery of abstract.] — Remnant v. Holt 
(1847), 3 Seton’s Judgments & Orders 7th ed. 2100. 

1176. Requisitions — Answers thereto.] — Rem- 
nant V. Holt (1847), 3 Seton’s Judgments & 
Orders 7th ed. 2160. 

1177. .J— Saul v. Bolton (1852), 3 Seton’s 
Judgments & Orders 7th ed. 2159, L. JJ. 

1178. .j — In Nov. 1861, 8. agreed to pur- 
chase of pltf. “ the mill property, including six 


cottages in B. village.” Pltf. being, at the date of 
the contract, only equitably entitled under an 
agreement for sale from the beneficial owners, 
stipulated by parol that he should only be boimd 
to show such title as ho was himself entitled to 
require from his vendors ; it was also agreed that 
all the property, part of which was then copyhold, 
should be sold as freehold. The copyholds had as 
to a moiety been devised by testator to his daughter 
B. in fee, but were not surrendered to the uses of 
the will. After his death his two daughters, A. & 
B. were admitted as coparceners, &> the subsequent 
enfranchisement was made to them, their heirs, & 
assigns. After the enfranchisement, A. being out 
of the jurisdiction, an order was obtained upon 
petition, under Trustee Act, 1850 (c. 60), s. 9, 
vesting her outstanding legal estate in trustees for 
B. Negotiations in respect of the title wore carried 
on between the pai*ties for three years, in the course 
of which the purchaser objected to the above order 
on the ground that it was ineffectual, & that a 
fresh order should be obtained under Ti-ustee Act, 
1850 (c. 60), 8. 10. This was the principal requisi- 
tion, & the only one with which pltf. refused to 
comply. In Dec. 1864, the pui'chaser gave notice 
that unless, within one week, i^ltf. would comply, 
or consent to comply, with the requisitions sent 
therewith, he should require a good & marketable 
title to the whole property, A in default of such 
title being shown within five weeks, he should 
treat the contract as rt:acinded. After some further 
negotiation pltf. in Aug. 1865, filed his bill for 
specific performance : — Held : the notice to rescind 
was a waiver of all deJay up to that time, & an 
admission that the contract was then in force ; the 
vesting order had been properly made under 
Tiustee Act. 1850 (c. 60), s. 9, A. being “ solely 
seised upon trust ” for B. both under tlui admission 
& under the enfranchisement ; consequently, the 
notice to rescind was bad, being also unreasonable 
in point of time. Decree made for specific per- 
formance, with a declaration that the deft, was 
bound to accept such title as pltf. could require 
from his vendors ; the inquiry in chambers to be 
limited to sucli requisitions as were specified in an 
opinion of counsel which had been sent to pltf. in 
June, 1863, & subject to wliich the title had then 
been accepted, & the purcliaser was ordered to pay 
the costs of tile* suit up to the hearing. 

Laches will not bo imputed to a vendor on 
account of delay, however long, in filing his bUl for 
specific performance, where negotiations respecting 
the title have been going on the whole time.- — 
McMukray V. Spicer (1868), L. R. 5 Eq. .527 ; 37 
L. J. Ch. 505 ; 18 L. T. 116 ; 16 W. R. 332. 

Annotations : — Apld. MoUrory r. AldrnlaJo Ewtato Co., 
119181 A. C. 503. Reid. Webb v. HuRhes (1870), L. 11. 10 
Eq. 381. 

1179. Objection by vendor to own title.] — A ven- 
dor took an exception which contested the validity 
of his own title : — Held : it was irregular. — 
Bradley v. Munton (1852), 15 Beav. 460 ; 61 
E. R. 616. 

1180. Objections abandoned by purchaser before 
action.] — Possession by a purchaser given or per- 
mitted by a vendor without receipt of rents A 
profits by the pui-chaser, does not render the pur- 
chaser liable to pay the purchase-money into ct. ; 
but ho will be ordered to give up possession or to 
pay the purchase-money. If the common decree 
for specific performance A for an inquiry for title 
be made, the purchaser may raise objections wliich 
he abandoned before tlie suit, A the ct. will not 
add any inquiry on the subject to the decree, or 
direct the chief clerk to state special circumstances. 
On further consideration the ct. will not, on the 
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quostiozi 6f costs or interest, look at any evidence 
but that in the cause, & not at the proceedings & 
evidence in chambers or an interlocutory motion. — 
Curling v. Austin (1862), 2 Drew. & Sm. 129 ; 
10 W. R. 682 ; 62 E. R. 670. 

Annotations: — Contd. Upperton v. Niokolson (1871), 6 

Ch. App. 436. Apld. MoGrory v. Alderdale Estate Co., 

[1918] A. C. 503. Reid. LaYndo v. Lees (1881), 7 App. 

Caa. 19. 

ii. Whether Abstract Shows Good Title. 

1181. Whether reference directed.] — Horni- 
BLOW V. Shirley (1804), 3 Seton’s Judgments & 
Orders 7th ed. 2160 ; previous proceedings (1802), 
13 Ves. 81. 

Annotation : — Refd. Halsey v. Graait (1800), 13 Vcs. 73. 

1182. .] — ^After answer, submitting to per- 

form the contract, if a good title can be made, 
reference directed on motion, whether a good title 
can be made ; &, whether it appears upon tlie 
abstract. — W right v. Bond (1805), 11 Ves. 39; 
32 B. R. 1002, L. C. 

1183. .] — Jennings v. Hopton, No. 1168, 

ante. 

1184*. .] — Bennett r. Rees, No. 1169, ante. 

iii. When Good Title First Shown. 

1185. Whether reference directed.] — Decree for 
a reference upon the title. The cause coming on 
for further directions, after a report approving the 
title, deft, is entitled to have an inquiry at what 
time a title could have been made. — Daly v. 
Osborne (1816), 1 Mer. 382 ; 35 E. R. 714. 

1186. — -.] — Bennettv. Rees, No. 1169, ante. 

1187. .] — A., in Dec. 1812, agieed to be- 

come the purchaser of a reversionary estate ; B., 
the vendor, agreed, on or before May 1 then next, 
to make out a good title. A. was to be entitled to 
the rents & profits of all & singular the messuages, 
etc., from May 1 then next, or from such time as 
the puichase should be completed. A. had at the 
time of making the agreement paid part of the 
purchase-money, & he promises, for the con- 
siderations aforesaid, that he would, on May 1, 
pay the remainder as for the absolute purchase, 
etc. A. further agreed to pay all & every such 
sum & sums of money for the increased value of 
the messuages, etc., by or in consequence of the 
deaths of any persons for whose life or lives any 
of the messuages were theretofore gi’anted. The 
purchase was not completed for a very considerable 
period. The vendor filed his bill for a specific 
performance. The ct. made a decree, referring it 
to the masU;r to inquire when the vendor could 
make a good title, & how mucli the value of the 
estate had been incmased by the deaths of the 
persons on whose lives any portions of it were 
holden ; — Held : this deci'ee was correct, & the 
contract did not give the vendor a right to demand 
payment for the inci-eased value of the estate from 
the wearing as well as the dropping of lives. — 
Brooke v. Ghampernowne (1837), 4 Cl. & Fin. 
589 ; 7 E. R. 224, H. L. 

Annotation : — Consd. Richards v, Pryso, [1927] 2 K, B. 76. 

1188. .] — On motion for the usual order of 

reference as to title, it being objected that the 
answer stated that a good title could not be made, 
& that a question of costs would arise on the point 
of notice of no title before filing the bill, the ct. 

PART V. SECT. 6, BUB-SECT. 4.— 

D. (b) iii. 

1186 i. Whether reference directed.] — 

In future the ct. will add to the 
roforenoe, os to whether a jfood title 

he made, a direction to the master, 
at the request of either party, to inquire 
« report at what time a good title 


ordered the usual reference to the master, & 
directed, that if a good title could not be made, 
the master should state when it was first shown 
that a good title could not be made, with liberty 
to state special circumstances as to the time when 
it was first shown that a good title could or could 
not be made to the estate contracted to be sold. — 
Martin v. Jardine (1838), 7 L. J. Ch. 260. 

1189. .] — Deft., a pmehaser of a public- 

house, insisted that time was of the essence of the 
contract, & that the abstract had not been de- 
livered within the time agreed on. A reference 
without prejudice, was made, on motion, as to 
the title, & when it was first shown. — F 0 XJ. 0 WE v. 
Amcoats (1840), 3 Beav. 496 ; 4 Jur. 1053 ; 49 
E. R. 195. 

Annotalom : — Expld. Reed v. Dom Pedro North Del Roy 

Gold Co, (1863), 2 New Rop. 413. 

1190. .] - Remnant v. Holt (1847), 3 

Seton’s Judgments &. Orders 7th ed. 2160. 

1191. - — -.] — Saul r. Bolton (1852), 3 Seton’s 
Judgments & Orders 7th ed. 2150, L. JJ. 

1192. .]— A. entered into a treaty with B.’s 

agent for the purchase of leasehold premises, 
fixtures & furniture, &, in going over tlie promises, 
pointed out- the articles of furniture which he would 
take at a valuation, of which the agent made a 
list. No agreement was executed or signed, but 
in the letter which passed between A. & the agent, 
A. consent'd to take the lease, & added, “ the 
other articles which you included in your list, I 
will also take at a valuation ” : — Held : as deft, 
disputed the contract, the ct. would only allow 
tlie common reference as to title, without the 
inquiry when a good title could be shown. — 
Morris r. Wilson (1859), 33 L. T. O. S. 56 ; 5 
Jur. N. S. 168. 

Annotations : — Uentd. Stanley r. Dowcleswell (1874), L. R. 

10 C. P. 102 ; Uoinmius v. Scott (1875), J., R. 20 Kq. 11 ; 

Wylson r. Dunn (1887), 34 Cb, D. 509 ; Pattle v. Anstru- 

tber (1893), 69 L. T. 175 ; FDby v. Hounscll, [1896] 2 Cb. 

737 ; Loveey r. Palmer, [1916] 2 Ch. 233. 

1193. Validity of contract disputed.] — Ilere 

the contract itself has been disputed, therefore, I 
must not direct an inquiry as to when the title was 
first shown (liOitD liANGDALE, M.K.). — Gibbins V. 
North Eastern Metropolitan Asylum District 
Board (1847), 11 Beav. 1 ; 17 L. J. Ch. 5 ; 10 
L. T. O. S. 301 ; 12 Jui‘. 22 ; 50 E. R. 716. 

Annotations : — Refd. Rld{o\ny r. Wliarton (1857), 6 H. L. 

Cas. 238 : Rossltcr v. Miller (1878), 3 App. Ca«. 1124 ; 

JonoH V. Daniel, [1894] 2 Cb. 332. 

1194. -—.]— Potter v. (’rossley. No. 

762, arite. 

E. Evidence. 

1195. What evidence admissible Matters not 
produced before the court.] — In this instance, a 
bill by a vendor for a specific performance, the 
report being against the title, the bill was dismissed 
with costs, upon the circumstances : the pur- 
chaser having taken possession at the instance of 
the vendor, roiiresenting the title to be perfect ; 
though possession taken, generally, is of weight 
as to costs. 

Upon a question of title, as to specific perform- 
ance, farther evidence may be produced on both 
sides before the master. — V ancouver v . Bubs 
(1805), 11 Ves. 458 ; 32 E. R. 1164, L. C. 

Annotations : — Mentd. Bmodley v. Philpot (1838), 3 M. & W. 

.573 ; Grove v. Bastard (1851), 1 Do G. M. & O. 69. 


was sbowi. — Enraoht v. Fitzgkrau) 
(1842), 2 Dr, & War. 43.— IR. 

PART V. SECT. 6, SUB-SECT. 4.— E. 

f. Clear case must he shown .] — In 
suits lor snociflo performance pltf. must 
show a fair, clear, & conscientious 
case, & uot rely upon a contract 


suatobod. from the other party. — H aw- 
I.INGS V. HiSLOP (1883), 9 V. L. K. 
(Eq.) 25.— AUS. 

g. Certainty of jwoo/. ] -— The cer- 
tainty of proof in a suit for specific 
performance must be breator than in an 
action for damages. — T ait v. Callo- 
WAX (1885), 2 Man. L. R. 289.— CAN. 
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Sect. 6.—Belkf: Siib-seci. 4, E. <£.• F. (a), (ft), (r), 
(d) (<■).] 

1196. To show purchaser’s knowledge of in- 
curable defect.] — Upon an inquiry as to title under 
an ordinary vendor’s decree for specific perform- 
ance of an open contract to purchase mnd the 
vendor is not entitled to adduce evidence to show 
that the purchaser, when he enWed into the 
contract, knew of the existence of incurable d<‘.- 
focts in title. Such evidence can be adduced only 
at the trial of the action. — McGrory v. Alderdaxe 
Estate Co., [1918] A. C. 503 ; 87 I.. J. Ch. 435 ; 
119 L. T. 1 ; 02 Sol. Jo. 518, H. L. ; revsf/. S. C. 
sub nom. Alderdale Estate Co. v. McGrory 
[1917] 1 Ch. 414, C. A. 

J?wioto<i07i .-—Mentd. Keen v. Moor, [1920] 2 Ch. .'>74. 


F. The Certificate. 

(a) In General. 

1197. Action against vendor for recovery of 
estate— Whether report suspended until decision.] — 

The master’s report on a reference of title, will not 
be suspended, to wait the decision of a suit com- 
menced against the vendor for the recovery of part 
of the estate, but the two suits may be heard 
together.— O sbaldiston v. Askew (1821), 2 Jac 
& W. 539 ; 37 E. 11. 734, I.. C. 

1198, Re-openlng of case after master’s report — 

Discovery of misrepresentation.] — Matter dis- 

covered after a decree has l)(*cn made, though not 
capable of being used as ('vidence of any tiling 
which was previously in issue in the cause, but 
constituting an entirely new issue, may be the 
sub]ect of a supplemental bill in the nature of a 
bill of review. A party may obtain leave to file, 
& may file a supplement al bill m the nature of a 
bill of review, though lie ha.s not performed the 
decree in the original cause, if the proceedings 
under the decree are Tiot at the time in such a state 
as to enable the adv<‘rse party to bring him into 
default for not having done what the decree orders. 
A party will not be allowed, except under very 
special circumstances, to file a bill of review or a 
supplemental bill in the nature of a bill of review, 
or to pi’osecute it after lie has obtained leave to 
file it, unless he iierforms at the proper time all 
that the decree commands him to do. A pur- 
cha.S(‘r, who was deft, in a suit for sp(>ciiic perform- 
ance, did not in his answer mention any warranty 
given, or representation made by the vendor, k 
insistod merely that a good title was not shown ; a. 
reference on the question of title was ordered ; the 
rnaster reported in favour of the Idle, A a decree 
for specific performance was pronounci'd. Aft-(*r 
the order of reference had been made, deft, di.s- 
covered that the timber on the estate, which con- 
stituted its principal value, was much less in 
quantity than it had been rej>resent-ed to be in a 
.statement, the accuracy of wliich was alleged to 
liave been warranted at the sah^ ; but, the fact of 
such warranty having been given was strongly 
controverted ; under these circumstances leave 
was given to file a supplemental bill in the nature 
of a bill of review, in order that, deft, might liave 
the same benefit of the alleged warranty, as if he 
had originally insisted upon it in his answer. After 
leave given, he has a right to file sucli a bill without 
having previously paid the purchase-monev wliich 
the decree commands him to pav, if the time, at 
which the adverse party in the due execution of 
the decree, can comijel paymmit, lias not yet 
ai ] ived as soon as that time arrives, 

I allowed to proceed with his liill, 

until he pays the purchase-money to the vendor ; 

Ac sucli ])a>unent will not be dispen.secl wdth, nor 
will payment of the money into ct. be allowed to be 


substituted for it, though the sum be very large. — 
Partridge v. Usborne (1828), 5 Russ. 195 ; 7 
L. J. O. 8. Ch. 49 ; 38 B. R. 1000, L. C. 

Ayrnotfdiom .—Reid. Hodson v. Ball (1842). 1 Ph. 177: 
Hondorson v. Hendorsoa (1813), .‘1 Ilare, 100 ; Michael r. 
Frlpp (1870), 18 W. K. 4 23, Mentd. Ingram tK Thorp 
(1848). 7 Haro, 67 ; Slim r. Croueher (1860), 8 W. R. 347. 

1199. Mode of appeal from certificate.] — Course 
of proceeding in order to take the opinion of the 
Ct. of Appeal on a certificate of a chief clerk. — 
Rhodes v. Ibbetson (1853), 4 Be G. M. &, G. 
787 ; 2 Eq. Rep. 76 ; 23 L. J. Ch. 459 ; 43 E. R. 
715, L. JJ. 

AvnoUitwnj ) : — Refd. Saunders v. Druee (ISrir)), 3 Drew. 139. 
Mentd. Lawrio r. Loos (1881), 7 App. Cus. 19. 

(6) Report in favour of Title. 

1200. Report conditionally In favour — Concur- 
rence of third party necessary.] — Bill by purchaser 
for specific performance, ordered too be dismissed 
for defect of title, a necessary party not choosing 
to concur in conveying. Order to dismiss, without 
costs, it being against the principles of the ct. to 
order deft, to pav pltf , his costs. — J^ewis v. Loxham 
( 1817), 3 Mer. 429 ; 36 E. R. 165. 

Anm>Uition : Refd. Alorllti v. Blagravo (1838), 25 Boav. 125. 

1201. — — When a necessary party to 

a title, is neither in law or equity under the control 
of the vendor, the master oiiglit to report against 
the title, unless there is produced to him a legal 
or equitable obligation on the part of the stranger 
to join in the conveyance. 

If the mast,er sho^d report against the title, & 
at the hearing, upon furtlier directions, the vendor 
had cured the defect, the ct. would then com])el 
the purchaser to take the title, although it would 
not su.spond tlie contract with a view to a future 
proceeding to perfect the title (Leach, V.-t’.). — 
E.sdaile r. Stephenson (1822), 6 Madd. 36() ; 56 
E. R. 1131. 

• — Coasd. Dawes v. Betts (1818). 17 L. J. Ch. 
31.5, Halkett J', Dudley, [19071 1 Ch ,590, Distd. lirleklOH r. 
Snoli, 11916] 2 A. C ,599. Refd. Douglass r. L. A N, VV. Bv. 
(1857), 3 K. A; .T. 173 ; L'x p. Winder (1877), (> Ch. D (hM), 

1202. Objections overruled — Whether further 

objections allowed.] — B rooke v . (1819), 4 

Madd. 212 ; 56 E. R. 681. 

1203. Finality of decree.] — (1 ) On a sale by 

a trust/oo, he stipulatiul that his receij)t should be 
deemed an effectual & conclusive discharge, He 
that the purchaser should not require the concur- 
rence of the h(;ir or cestui que trust. A decree was 
made for specific performance & reference as to 
title. The master found in favour of the trustee ; 
& upon exci'ptions, the purchaser contended that 
the rule as to the concurrence of the cesturs qnc 
trust being one for their proti'ction, it was a breach 
of trust to stipulate that they should not concur ; 
but the ct. held the point concludiul by the decree. 

(2) The rule that the costs of a suit for specific 
performanre dei>end upon when tiie title was fir.st 
.shown, is to be strictly adliered to. — Wh.kin.son 
V. Hartley (1852), 15 Beav. 183 ; 51 E. R. 507. 

Av?wMinn Ae to (2) Reid. Lyle v. Yarborough (1859), 
John, 70. 

1204. Objections allowed — ^ Whether further ob- 
jections allowed.]— Brooke v. (1819), 1 

Madd. 212 ; 50 E. R. 684. 

1205. Vendor allowed time to remove ob- 

jection.] — Where the report is in favour of tiio 
title, the ct., on allowing exceptions to it, will give 
the vendor a reasonable time within which to 
remove the objection, althougli the exceptions & 
further directions were set down to c.ome on 
together. — Portman v. Mill (1831), 1 Russ. & M. 
696 ; 9 L. J. O. S. Oh. 193 ; 39 E. R. 207, L. O. 

A lions .—Reid. Beaufort r. Glynn (18.5.5), 3 W. B. 46.1. 
Mentd. Dell v. Barlow (1831), 2 Bush. A: M, 680. 
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1206 . Title held too doubtful to force on pur- 
chaser — Action dismissed — Without costs.] — W ill- 
cox V. Bellaebs, No. 587, ante. 

1207 . Whether objections allowed or 

disallowed.] — Wtllcox v. Beli.aers, No. 587, 
ante. 

1208 . — — .] — Whore, on a reference 

as to title in a suit against a purchaser speciftc 
performance, the master reports in favour of the 
title, but the ct. holds it to be so doubtful that the 
purchaser should not be compelled to take it, the 
bill may be dismissed without allowing the excep- 
tions taken by deft, to the report. — K oiunson 
V. Mtlneb (1842), 1 Hare, 578, n. ; (5(5 E. It. 

] 1(51. 

AuHoUtthu • — Retd. Hall r. Laver (1842), 1 Hare, 571. 

1209 . Objection only as to time when title shown 
— Title held to be accepted.] — On a bill for specific 
performance against tJie purchaser, where the 
mastt^r has reported in favour of tlie title, & deft, 
excepts lo the report, as to the time when a good 
title was shown, but not generally, he was held to 
have accepted tlio title. — A rundale v. Bowyer 
(1843), 2 L. T. O. S. 205, L. C. 

Reference back for review.] —See Sub-sect. 4, F. 
(e), post. 

(c) Report against Title. 

1210. Action dismissed with costs.] - Bennet 
(’ oLLEGE V. Carey (1701), 3 Bro. C. 300; 29 
E. B. (502, L. 0. 

Annolahon Refd. Aboruman Ironworks t\ Whekens (ISOS), 

L. 1!. 5 Eq 485. 

1211. .] — Vancolver r. Bliss, No. 1105, 

ante. 

1212. .] On the report against vendor's 

tidt' Ins bill for specific performance dismissed 
with costs on motion.— Walters r. l*'iTviAN (1815), 
10 Ves. 351 ; 31 E. K. 518, I.. (’. 

1213. — - .]— Pretpy V. SOLJ.Y (1850), 2(5 Beav. 
(50(5 ; 33 L. T. O. S. 72 ; 53 E. B. 1032. 

AvnoUHiovb • -Mentd. T)eW inloa v. ISioi-on Corpn. (1859), 33 

L. T () S 2iH) ; \N oLellt’ld r. Huocicneb, Hueolpncli r. 

Wakefldd (1870), 39 L J. Ch. tJl. 

1214. — .1 Turner v. Marriott, No. 1542, 

post. 

Discharge or Variation of Certificate. 

See B. S. (\, Ord. 55, rr. 70, 71. 

1215 . Whether granted after eight days from 
date of certificate — Necessity for special grounds.] — 

Afttq’ eight days fixun the date of a chief clerk’s 
certificate, it stands on the same footing as a 
master’s report confirmed absolutely did under 
1 lie old jiractiee, 6c will not be discharged or varied 
except on special grounds.— 1 low ELL Kightley 
( 185(5), 8 l)e (S. M. ct G. 325 ; 25 J.. J. Ch. 341 ; 27 
\j. T. O. S. (51 ; 2 Jur. N. S. 455 ; 4 W. B. 477 ; 44 
E. B. 415, L. J.I. 

Annotationfi : — Refd. Ashlon r Woncl (1857), 20 Ij. J. Cb 

275; Briunt v. Tebbut (1 809), 20 L. T. 02, r. 

Lcoh (1881), 7 App. Clu.s. 19; Pc McMurdo, I’enlifkl r. 

JMoMurdo, |1902] 2 C'h. 081, 

1216. — — Mistater of solicitor.] — Where, 

in a vendor's suit for specific performance of a con- 
tract to purchase land, the chief clerk had certified 
against the title of pltf., & pltf.’s solr., through 
misapprehension of the [iractice on the part of 
his clerk, had allowed the eight days after tlie 
filing of the certificate, wuthin which, according to 
the practice prescribed by the (5en(>ral Orders of 
Oct. 1(5, 1852, Ord. 51. pltf. ought to have appluM 


to vary the certificate to expire ; the ct. neverthe- 
less gave leave to apply by motion to vary such 
corfBlcab'. — Ashton v. Wood (1857), 8 Do G. M. 

& G. (598 ; 20 E. J. Cli. 275 ; 3 Jur. N. S. 14(5 ; 5 
W. B. 271 ; 44 E. R. 559, L. JJ. 

Annotation: — Apld. Briant v. Tebbut (1869), 20 L. T. 62. 

Appeal from certificate.] — See Nos. 1198, 1199, 
ante. 

(e) Reference back for Rcvieic. 

1217 . When ordered — Report against title in 
another proceeding.] — After a report, which was 
confirmed in favour of a title by one master, 
another master, in another proceetling, made a 
report, by which tlie title was affected. On motion 
to refer the title back to the master who had 
reported there was a good title, an order was made 
for that purpose, — Jeudwtne v. Alcock (181(5), 1 
Madd. 597 ; 56 E. B. 219. 

1218 . To see whether title could have been 

made before action brought.] — On a reference of 
title, the master having reported that a good title 
could be made, order, referring it back to the 
master to see whether such title could have been 
made prior to the filing of the bill by the vendor 
for a specilic poi'formance.— Birch v. Haynes 
(1817), 2 Mer. 444 ; 35 E. B. 1010, E. C. 

1219 . Production of fuither evidence— 

Court holding evidence Insufficient.] — If, upon a 
question of title, tlie master is satisfied with the 
evidence produced before him, but, upon the 
healing of an exception to the report, the ct. 
thinks the evidence not sufiicient, the ct., upon the 
application of tlie vendor, will refer it back to the 
master to review his repoit, m order to give the 
vendor an opportunity of jiroducing further 
evidence. - Andrew v. Andrew (1830), 3 Sim. 
390 ; 57 E. B. 1044. 

A nnoUUion CotiBd, Dawes r. Betts (1848), 17 L. J. Ch. 

3]:>. 

1220 . To show objection is immaterial.] 

— An exception to a report in favour of the title 
having been on argument allowed, leave was given 
to pltf,, sometime afterw'ards, to go again before 
tlie master, for the puriiose of bringing evidence to 
show' that the objection which the ct. had sus- 
tained, was in the circumstances, immaterial. — 
Egerton r. .Tones (1830), 1 Buss. & M. 691 ; 39 
E. B. 266, E. G. 

AnnoUttums CoDSd. l>av\ 0 H r. Betts (1818), 1 7 L. ,T. Ch. 

313. Refd. Euo r. Eiio (1817), <> Hare, 171. 

1221. Erroneous report.] — Where, on a 

referenc<‘ as to title, the master has reported in 
favour of the title, but, upon exceptions, the ct. 
tliinks he has done so erroneously or on insufficit'nt 
grounds, the course is to give resp. the option of a 
referenci* back to the master to review liis report. — 
Curling Flight (1848), 2 Ch. 613 ; 17 Jj. J. Ch. 
359 ; 12 E. T. O. S. 61 ; 12 Jur. 423 ; 11 E. R. 
1080, E. ( '. 

AnnoUitioii - Refd. Ibiwos r. Betts (1848), 12 Jur. 709. 

1222 . Report on Insufficient grounds.] — 

Curling v. Flight, No. 1221, ante. 

1223 . Whether special application necessary — 
Where court disagrees with master’s finding.] — 

Curling v. Flight, No. 1221, ante. 

1224. — .] — Where the ct., on exceptions 

to the mastei'h riqiort, disagi'ees with his finding, 
it is not necessary to make a special application 
for a reference back to the master.- — Daw'ES v. 
Betts (1848), 13 E. T. O. S. 481 ; 12 Jur. 709, E. C. 


PART V. SECT. 6, SUB-SECT. 4.— F. (c). 

h. Court’s aU^ntion should he draum to precise disapproved point ]~GiUiic.v i\ Monks (1818), 2 Mol. 32J.- -IR. 

PART V. SECT. 6, SUB-SECT. 4.— F. (e). 

k. When ordered — Several objections to title .] — Gray v. STRAxaMAN (1853), 5 Ir. Jur. 113. — IR. 
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Sect» 6. — Relief: Sxth-aeds . 5, 6 <£: 7, .A. B. (a).] 


Sub-sect. 5. — Interest, Rents and Deteriora- 
tion. 

Seey generally, Sale op Land, Vol. XL., pp. 178, 
et eeq. 

Where special conditions In contract .] — See Sale 
OP Land, Vol. XL., pp. 118 et eeq. 

Agreement for compulsory purchase.] — See Com- 
pulsory Purchase op Land, Vol. XI., pp. 231, 
232, Nos. 1203-1215. 

Agreement for purchase of mines.] — See Mines, 
Vol. XXXIV., p. 633, Nos. 307-309. 

Agreement for lease.] — See Landlord & Ten- 
ant, Vol. XXXI., p. 273, No. 4171. 


Sub-sect. 6. — Forfeiture or Return op 

Deposit. 

See, generally, Sale op Land, Vol. XL., pp. 131- 
134, 226-242. 

1225. Return of deposit with Interest- Unsuc- 
cessful action.] — ^Anson (Lord) v. Hodges, No. 
576, ante. 

1226. .]--Turquand v. Rhodes, No. 

463, ante. 

.] — See Sale of Land, Vol. XL., pp. 241- 

242, Nos. 2092-2117. 

1227. Replacement of deposit by vendor’s solici- 
tor — Deposit paid away without concurrence of 
purchaser — Mortgagee refusing to join in convey- 
ance,] — On a contract for pui'cliase, a part of the 
purchase-money was paid as a “ deposit ” to the 
vendor’s solr., who paid it away at the desire of the 
vendor, without the concurrence of the purchaser. 
This created a difficulty in completing the pur- 
chase, as a nitgee. of the estat-e would not join in 
the conveyance without payment to him of the 
deposit. In a suit by the purchaser for specific 
performance, the solrs. were declared liable to 
make good the money. — Wiggins v. Lord (1841), 
4 Beav. 30 ; 49 E. R. 248, 

Annotation ; — Reid. Kdgcll v. Day (1865), L. R. 1 C. P. 80. 

Declaration made in action for specific perform- 
ance.] — See Sale of Land, Vol. XL., pp. 132, 133, 
Nos. 1045-1048. 

PART V. SECT. 6, SUB-SECT. 6. 

l. General rule .] — The clrcuui.stanr'e 
that a purchaser Is not entitled to 
epccific performance Is by no means 
conclusive aeraiimt Ids right to a return 
of the deposit. If, ha^dnf? regard to 
the terms of the contract, ho is justlhetl 
In refusing to accept the title, which 
the vendor Is able to give, he is entitled 
to a refund of the deposit, — I bka- 
lUMBHAi V. Fletcher (181)6), I. L. R, 

21 Bom. 827.— IND, 

m. Return of j^art of purchase- 
money — A^o {/nod itlle shoum .] — Where 
a bUf by a inirehascr for specific per- 
formance is dismissed because a good 
title cannot be shown, the ct. will order 
a sura paid on account of the purchase - 
money to be returned to the pur- 
ehasor, &, in default, give him a lien 
therefor fm the esteto agreed to bo 
sold ; but, unless the vendor has been 
guilty of fraud, the bill will bo dis- 
missed without costs. — Huiu) v, 

Robertson (1859), 7 Gr. 142. — 

n. Rejminnent of nioneua paid on 
account— Default xn payment of instal- 
ments.] — Pltf. agreed to purchase from 
defts. certain lands for the sum of 

payable as follows : $60 cash 

& $20 per month there4if(.er till the hiJJ 
amount should be paid. The agree- 
ment provided that time should be of 
the essence of the contract & contalnod 
the usual proviso for cancellation by 
notice In case of default fully set out 


Sub-sect. 7. — Payment into Court. 

A. In General. 

1228. Deposit — Order against auctioneer.] — ^Auc- 
tioneer, on motion of vendor, ordered to pay 
deposit into ct., minus his chains & expenses ; & 
vendee restrained by injunction from proceeding 
in his action against the auctioneer for the deposit ; 
in which action he had obtained a judgment for 
the whole amoimt of the deposit. — Annesley v. 
Muggridge (1816), 1 Madd. 593 ; 56 E. R. 218. 

1229. — — ^.] — Bill against vendee & auc- 

tioneer, praying a specific performance, & that 
deposit may be paid into ct. Auctioneer admits 
tlie d(',posit to bo in his hands, & states his claims 
upon it. On motion, he was ordered to pay in the 
d(*po8it, after retaining the amount of his claims, 
& without prejudice to any question as to the 
money retained. — Yates v. Parebrother (1819), 
4 Madd. 239 ; 56 E. R. 694. 

1230. Rent — Possession taken by lessee.] — Pltf. & 
deft, entered into an agreement, that when a cer- 
tain house belonging to pltf. should be completed 
& finished fit for habitation, pltf. would grant to 
deft, a lease of such house for twenty-one years. 
Deft, took possession before the house was com- 
pleted, & occupied it for a year ; but refused to pay 
rent or execute the lease. Pltf. filed a bill for 
specific performance, & moved that deft, might 
be ordered to pay the year’s rent into ct. Motion 
refused, with costs. — Faulkner v. Llewellin 
(1862), .31 L. J. Ch. 549 ; 26 J. P. 515 ; 10 W. R. 
378 ; subsequent proceedings (1863), 9 L. T. 557, 
L. JJ. 

1231. Royalties —Lessee of mine in possession.] — 
Pltfs. coumienced an action against deft, for 
pecific performance of an agreement for a lease 
of a coal mine by pltfs. to deft, at a royalty, as 
pltfs. alleged, of lOd. per ton. Deft, counter- 
claimed to have specific performance with a 
royalty of less amount. Deft, was in possession & 
raising & selling large quantities of coal, but he 
alleged that he had expended on the mine more 
than the value of the coal raised. He also brought 
an action against pltfs. in the Q. B. Div. to obtain 
damages for misrepresentations alleged to have 
been made to him for the purpose of inducing him 
to enter into the agreement, which action was still 


CAN. 


In the judgment, l^ltf. having made 
default m payment of six monthly 
Instalments, defts. gave notice of 
cancellation pmsuant to the agree- 
ment afterwards sold & conveyed 
the land m a third party. About two 
& a half years after the lost payment 
by pltf., ho brought this action for 
specific porforraanoe, or, in the alter- 
native, for a return of the money ho 
had paid:— //eM.- the effect of the 
default, the giving of the notice & the 
continued default was, at common law, 
to cancel the contract &, unless equity 
Would r*3hcvo, to enable the vendor to 
retain both the land & the money paid, 
& that pltf., having deliberately re- 
frained from continuing his monthly 

E ayments for over two years & a half 
ecause the land dimlnisned In value & 
ho was In doubt whether It *' would 
do him any good ” to pay any more 
Instalments, was not eutliled to any 
equitable relief, either by way of 
specific performance or against the 
forfeiture provided for by the oontraet, 
& therefore could not recover the 
amount he had paid. — Dalziel v. 
Homeseekers’ Land & Colonization 
Co. (1911), 20 Man. L. K. 7.36; 16 
W. L. R. 406.— CAN. 

o. Speculative purchase.] 

British Columbia Orchard Lands 
Co. V. Kilmer (B.C.) (1912), 20 

W. L. R. 892 ; 2 W. W. R. 91 ; 2 
D. L. R. 306. — CAN. 


p. Ri(/ht to retain money-— Contract 
not open one J — Where a vendor sues 
for specific performance & prays that 
In default thereof lie may have the 

g urchaser’s IntA^rest cancelled & do- 
jrmlned, he Is entitled, if the pur- 
chaser does not pay the amoimt due 
within the time fixed by the ct., to 
have the ogroomont determined & to 
retain the moneys paid thereunder, 
even If the agreemonr. is an open one 
in that It contains no clause permitting 
the vendor to ranool it & retain the 
moneys paid to him. — Episoopalk 
Catholiqtus Romaink de Prinoe 
Albert Corpn. v. Mahon, [19261 1 
D. L. R. 411 ; [19261 1 W. W. R. 186 ; 
20 Sosk. L. R. 318.— CAN. 

PART V. SECT. 6, SUB-SECT. 7.— A. 

q. Whether security for performance 
of decree of court ordered. }— Merritt v. 
Tobin (1845), U. C. Jur. 609; 1 O. 8. 
257.-— CAN. 

T. When refused — Reference for title 
necessary.] — In a suit against the pur- 
chasers for speolfio performanoe the 
ct. refused to order the purchase- 
money into ot., pending a inference 
as to title. — Tisdale v, Shortis 
(1863), 10 Gr. 271.— CAN. 

t. .] — Darby a. Greenlees 

(1865), 11 Or. 351.— CAN. 

a. Purchase-money.] — Jessop v. 
Smyth, [1895] 1 I. R. 508.— IR. 
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pending. Pltfe. moved for an interlocutory order 
that deft, might be ordered to pay into ct. the 
amount of royalties at 1 Od. per ton on the coal he 
had raised : — Held : although it would not be 
right, while the rate of royalty was in dispute, to 
oi^er deft, to pay into ct. the amount of royalties 
at the rate claimed by pltfs., he ought to be ordered 
to pay in the amount of royalties at the rat-e whicli 
he himself alleged to be the one agreed upon, & as 
his carrying away coal diminished the value of the 
property he would not have the usual option of 
giving up possession instead of paying money into 
ct. — L ewis v. James (1886), .32 Ch. D. 326 ; 66 
Iv. J. Oh. 163 ; 54 L. T. 260 ; 50 .T. P. 423 ; .34 
W. R. 619, C. A. 

AnvoUdiims ‘ — Consd. Greenwood v. Turner, fl89] ) 2 Ch. 

144. Refd. Cook V. Andrews (1890), 66 L. J. Ch. I.*!?. 

Purchaser In possession.] — Sec Sub-sect. 7, B., 
post. 

Compulsory purchase.]— Compulsory 

Purchase op liANo, Vol. XL, pp. 220, 230, 23.3, 
234, Nos. 1170-1176, 1216 1235. 

1232. Retention of amount paid In — Death of 
plaintiff — Benefit of Infant heir.] — The vendor 
dying intestate A leaving an infant heir the 
purchase-money being jiaid into ct., in a suit for 
a specific performance instituted after his death, 
will be retained till the lieir attains twenty-one <fc 
conveys. — Buixock v. Bullock (1820), 1 Jac. & 
\V. 603 ; 37 L. R. 408. 

1233. Payment out — Defective title — Form of 
order.]— James v. Witajams (1848), 10 L. 3\ O. S. 
481. 

1234. Agreement for compulsory purchase.] 

— A public body acting under the powers of their 
Act A of Jjands Clauses (Consolidation) Act, 1845 
(c. 18), ga^e notice to pltf. who was a tailor to 
take his liouse which was leasehold. After some 
negotiation they olTered him £400 of which £1.50 
was to be ajiiiortioned to his h'asehold interest A 
£250 to his trade damage A personal expen.ses to 
which pltf. agreed. Pltf. had mortgaged his 
leasehold interest A could not make a good title. 
Pltf. then luougbt an action for specific perform- 
ance of the agreement & deft-s. afterwards i)aid 
the £400 into ct. under Ijands Clauses Act (c. 18), 
s. 76, executed a deed poll A took possession ; — 
//e/c/ : ])ltf. w-as entitled to judgment in the 
action A to have the £250 paid at once to him 
witli interest from the time when defts. took 
possession. Although in some cases tlie goodwill 
of trade premises pa.sses to a mtgee. that does not 
apply to a case where the goodwill depends on 
the personal skill of the owner. — Cooi’ER v, 
Metropolitan Bomio of Works (1883), 25 
Ch. I). 172; 53 L. J. Ch. 109; .50 L. T. 602; 
32 W. K. 709, C. A. 

Annotation: — Mentd. West Loudon Syndicate r. I. 1{. 

Corurs., [1898] 2 Q. B. 

B. PurcJiriticr in Possession. 

(a) hi General. 

1236. Whether payment In ordered.] — Order on 
a pui-chaser, before conveyance, to pay into ct. 
instalments due, A interest according to the 
contract, the subject being a coal mine, A the 
purchaser in possession, A working it. — B uck v. 
Lodge (1812), 18 Ves. 460 ; 34 E. K. 387. 

1236. .] — The ct., on motion in a bill for 

specific performance, ordered the purchaser, who 
had been let into possession previously to signing 
the contract, to pay the purchase-money, witli 
interest from the day fixed by tlio contract for 
such payment, into ct. — LrLi..EY v. Allen (1860), 
14 L. T. 62 ; 12 .Tur. N. S. 181. 

1237. Option to give up possession.] — The 


CO. have taken possession as purchasers A the 
whole question is whether they have or not 
accepted the title. The ordinary course is to 
direct either that the purchase-money be paid 
into ct. or that the possession be given up. The 
vendor by filing this bill has elected his ct. ; A in 
case of specific performance he can require nothing 
more than that the purchase-money should be 
secured (IjOrd Co'rTENiiAM, (k). — Hyde v. Great 
Western Ry. Co. (1839), 1 Ry. A Can. Cas. 277. 

1238. — .] — Tomlinson v. Manchester 

A Birmingham Ry. Co., No. 390, ante.. 

1239. .] — Where a purchaser of real 

estate fails to complete his contract by payment 
of tlie balance of his purchase-money by the 
stipulatod day, but, being in possession on that 
day, retains possession thereafter without paying 
interest or rent, the ct. will not, on a motion by 
the vendor in an action for specific performance, 
order him to pay the balance of purchase-money 
into ct. without giving him the option either of 
retiring from possession on a cert.ain day or of 
paying the balance into ct. on that day, with 
interest from the day fixed by the contract for 
completion, even though the purchaser is in 
possession under the contract A has made no 
objection to the vendor’s title ; but that option 
will not be given if the purchaser has done any- 
thing to i>rejudice the value of the property as a 
security for the balance. — Greenwood v. Turner, 
[1891] 2 Ch. 144 ; 60 L. .T. Ch. .361 ; 64 L. T. 261 ; 
39 W. R. 315. 

Annotaiions Apld. lie Cassano & Maokay's Contract 

(1919), 61 Sol. Jo. 259. Refd. Cook v. Andrews (1896), 

66 L. J. Ch. i:)7. 

1240. .] — Where title has been ac- 
cepted A tlie purchaser has gone into possession 
before completion, A has failed to complete, A 
the vendor has commenced procceilings for 
specific perfoimance, the vendor can obtain on 
motion an order directing the purchaser to lodge 
the balance of the purchase-money in ct-., together 
with the interest under the contract from the 
date fixed for completion within four days, or in 
default to deliver up possession to the vendor, A 
in that event to lodge in ct. the interest due imdcr 
the contract. — Re Cassano A Mackay’s Con- 
tract (1919), 64 Sol. Jo. 259. 

1241. Unreasonable delay.] — Bonner v. 

Johnston, No. 1261, post. 

1242. Possession taken without consent of 

vendor.] — Purchaser taking possession without 
the consent or privity of the vendor, ordered on 
motion, before answer, to pay the purchase- 
money into ct. — Blackbi-rn v. Stage (1821), 6 
Madd. 69 ; 56 E. R. 1016. 

1243. Possession given without prejudice to 

objections to title.] — A purchaser imder the ct. 
will not be allowed to take possession “ without 
prejudice to objections to the title ” even upon 
payment of his purchase-money into ct. — Hutton 
V. Mansell (1840), 2 Beav. 260 ; 48 E. R. 1180. 

1244. .] — A purchaser who takes 

possession although for the benefit of the vendor 
A expressly without prejudice to any objection 
he may afterwards make to the title will be 
ordered to pay the money into ct. if he admits 
the contract.— Fowler v. Ward (1842), 6 Jur. 
647. 

1245. — Long possession without objection to 
title.] — Where a purchaser who had been in posses- 
sion for some years made no objection to the title, 
a specific performance was decreed, A the money 
ordered to be brought into ct. ; A an inquiry was 
directed whctlier a trustee w'as authorised to 
make an agreement touching an adjoining field. 
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Sed. 0. — Belief: Sub-secl. 7, B. (a), (6), (c), (d) & 
{e); sitb-sects. 8 9, A.] 

& the erection or continuance of a brick field 
therein, & to state the circumstances of such 
agreement ; & whether the same had or had not 
been performed, or in what respect broken, & if 
it had been broken the master was to state the 
circumstances. Upon appeal against that part 
of the decree wliich directeid an inquii’y, the 
order was varied by striking out all that related 
to the adjoining land. — Eversfield v. Troup 
(1847). 9 L. T. O. S. 349, L. C. 

1246. — — Possession permitted without rents 
& profits.] — Curbing v. Au.stin, No. 1180, anle. 

1247. Objection to conveyance — No objec- 

tion to title.] — Matson v. Dennis (1804), 4 De 
G. J. & 8m. 345 ; 10 .fur. N. 8. 401 ; 12 W. K. 
920 ; 40 E. K. 952 ; S7ib nom. Matson v. Dennis, 
Matson v. Woouttiorpe, 10 h. T. 391, L. .IJ. 

Annotations: — Consd. I’owell v. nrodhiirnt, f 1.^01] 2 Ch. 
ItiO. Mentd. Steeds v. Stoods (1889), 22 Q. 11. D. 537. 

(5) Purchaser Objecting to Title. 

1248. Whether payment In ordered.] — Wood v. 
Edwards, [1870J W. N. 15. 

1249. Option to deliver up possession.] - 

Purchaser, having taken possession, imt objecting 
to the title, required eithei* to pay in the purchase- 
money, or deliver up possession. — Olarke r. 
Wilson (1808), 15 Ves. 317 ; 33 E. 11. 774, L. G. 

Annotatitms : — Befd. Clarke r. Elliott (1810), 1 Madd. 00(5; 
Pope r. G. E. Hy (18(5(5), L. il. 3 Kq. 171 , Greenwood v. 
Turner, 1 1891 J 2 Cb. 114. 

1250. .1 — Vendee in possession, ob- 

jecting to title, must pay in purchase-money, or 
give up iiossession.— SMITH V. Lloyd (181.5), 1 
Madd. 83 ; 50 E. K. 33. 

1251. .!— A pmclutser, who had been 

tlnee years in possession, & wlio liad not paid the 
purchase-money, on tlie ground that a good title , 
had not been made out, was ordered either to 
pay the purchase-money within two months, or ' 
to give up possession.— Tindal v. (Iobham (1835), 

2 My. & K. 385 ; 4 Ji. T. Oh. 98 ; 39 E. 11. 991. 
Annotation : — Apld. Greenwood v. Tumor, 11891] 2 Cb. 141. 

1252. Where possession proved by affidavit 

only.] — Vendee in possession, objecting to title, 
ordered to pay purchase-money into ct., though 
possession not admitted by the answer, A; only 
shown by afiidavit, — Boothby r. Walker (1815), 

1 Madd. 197 ; .50 E. R, 73. 

1253. — — .] —Burroughs r. Oakley 

(1815), 1 IMer, ,52 ; 35 E. 11. 590, Jj. (\ ; .sKbsequenf 
proceedings (1819), 3 Swan. 159, 

Annotations ■ — Distd. Bootbby v. Walker (1815), 1 Madd. 
197. Ezpld. Bonner r. Jobnston (1816), 1 iVIer. 366. 
Consd. Blackburn v. Stace (1821), 0 Madd. (59 

1254. Where acts of ownership.]— Pos.se.s- 

bion by a ])urchaser according to the contract not 
a ground for payment of money into ct. on 
objections to the title. Acts of alteration or 
destruction, against the natm-e of tlie contract, 
are A' .sliglitcr acts, after the objections discovered, 
eftiictual for that purpose, than if done with an 
understanding on one side, that there is a title, 
on the other, that there is not. — Dixon v. Astley 
(1816), 19 Ves. 564 ; 1 Mer. 133 ; 31 E. R. 625, 
L. C. 

Annotations .'—CoaiA. Bonner v, JobnHton (1816), 1 Mer. 
366. Apid. Pope V. G. E. By. (1866), L. B. 3 Eq. 171. 
Reid. BJackbimi v. Staco (1821), 6 Madd. 69. 

1255. — — — — A purchaser in posses-skm 

making unpiov ements, etc., but objecting to (lie 
title, not obliged to pay purchase-money into ct. 
— Geia. V. Watson (1818), 3 Madd. 225 : 56 

E. R. 492. 


1256. -.] —Wickham V. Evered (1819), 

4 Madd. 53 56 E. R. 628. 

Annotation : — Apld. Yoiuiffo r. Uuncombo (1831), You. 275. 

1257. .] — A purchaser under an agree- 

ment entered into possession & into receipt of 
the rents & profits of certain messuages &; premises 
in the year 1827, without prejudice us to any 
question of title. After the delivery of the 
abstract, the purchaser took objections to the 
title, & by reason of a party necessary to the 
conveyance being a minor, the conveyance was 
postponed. The pimchaser remained in posses- 
sion down to the time of filing the bill, perfoiming 
certain acts of ownership, still ofi'ering objections 
to the title. Upon motion of the vendor in a 
suit for specific performance : — Held : deft, ought 
to pay tlie pui’ciiase-money into ct. with interest, 
after the usual rate of £4 per cent.- Adams v, 
IIeathcote (1846), 7 li. T. O. H. 317 ; 10 .Tur. 301. 

1258. — - — Objection waived by delay.] — By an 
agreement for tlie sale of an estate, the purchaser 
was to pay part of Ids purchase-money on Dec. 24 
then next, when the conveyance was to be 
executed, it I he residue was to be secured by a 
mtge. of the estate', payable at not less than 
twelve months from the date of the conveyance. 
The purchaser entered into possession immediately 
after the execution of the agreement, but, on 
some objections to the title, refused to pay his 
purchase-money. A bill was filed by the vendor, 
for the specific performance of the contract, It 
more than twelve months having elajisf'd from 
the time when the conveyance ought to have 
been executed, deft, was on motion ordered to 
pay t)ie purciiase-monev into ct.-— Younge v. 
Duncombk (1831), You. 275 ; 159 E. K. 995. 

(c) Possession Obtained Independently of Coni rad. 

1259. Payment in not ordered.] — Motion, for a 
purchaser in possession to pay money into ct. 
refused, under tlu* circuiiistances of possession 
given independently of the agreement to purchase, 
& laches on the part of the vendor in completing 
his title. —Fox v. Biikti (1815), 1 Mer. 105; 35 
E. R. 615, L. G. 

1260. Possession as tenant in common.] — 

Motion by om* tenant in common who had agreed 
(o Si'll to tlie other, that the latter should pay his 
purchase-money into ct., refused ; where such 
purchusi'r had bi'on before iSc at the time of the 
purcliase in possession of the whole, with the 
approbation of th(' other tenant in common. — 
Ereebohy V. I’kkky (1815), Gooj). G. 91 ; 35 

E. R. 489, C. 

1261. - Possession as tenant of vendor.] — 

On bill by vimdor for a .specific performance, the 
ct. will not, before answer, make an order for 
payment of the iiurchase-moncy, by deft, in 
jio.sse.ssion, unless under special circumstances, 
such as unreasonable delay, committing acts of 
ownership in alteration of (he projierty, etc. In 
this case, deft, being in jiossession, not under the 
agreement to yim-chase, but as tenant to pltf. at 
tlie time of the purchase, no order was made. — 
Bonner v. Johnston (1816), 1 Mer. 366 ; 35 

E. R. 709, I.. C. 

Annotafnms Distd. Blackbiirii v. Stoce (1821), 6 Madd. 
69. Reid. Osborne r. Harvey (1811), 1 Y. (J. Ch. C’us. 

1262. .] -Tlic purchasers of a mining 

property, subject to leases, were in possession of 
pai’t as lessees, <fe of part under an agreement 
with the lessees, & were working disposing of 
the minerals, but tliey had paid no rent since the 
time when, according to the agreement, posses- 
sion was to be given. Upon motion, after answer, 
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in a suit for specific performance by the vendors, 
for payment into ct. of the balance of tlie purchase- 
money : — Held : defts. could only be required to 
pay into ct. the rent in arrear. — Robkrtshaw r. 
BRAY (1860), 35 L. J. Ch. 844 ; 14 L. T. 101 ; 
12 Jur. N. S. 224. 

(d) Vendor in Default. 

1263. Whether payment In ordered —Laches in 

completing title — Mutual surprise.] — Though gene- 
rally a purchaser cannot be called on for his 
money imtil he has a title yet where he is let into 
possession upon a mutual confidence of a speedy 
title & the difficulty is a mutual surprise he cannot 
without express contract retain the possession 
withholding the money. — Gibson Oi.abke 

(1813), 1 Ves. B. 500 ; 35 E. R. 195, L. C. ; 
subsequent proceedings, 2 Ves. & B. 103, L. C. 

Annotations: — Consd. Greeiiv^ood v. T;irner, 11S91] 2 Cb. 

144. Refd. Jcnniiiffs r. Hopton (1810), 1 Madd. 211; 

Mole V. Smith (1820), 1 .Tac. & W. 005. 

1264. - .] -Fox V. Bmcii, No. 1259, 

ante. 

1265. — — Failure to make good title.] — Clarke 
V. Faux, No. 1131, ante. 

(c) Purchaser Doing Acts of Oivncrship. 

1266. Whether payment In ordered.] — Acts of 
ownership, amounting to waste, by alteration & 
conversion of j)ropoi-ty, sufficient to induce the 
ct. to order payment of purchase-money into ct., 
upon the ground that a vendor has a hen on the 
estate for the amount, A; might have filed his bill 
to restrain the purcliasor in possession from com- 
mitting such acts of ownership. — Cutler v, 
Simons (1816), 2 Mer. 103 ; 35 E. R. 880, L. C. 

.t oiioMwiia . - Apld. Bramicy r. Tcul (1818). ,3 Madd. 219. 

Consd. Lowih r, James (188b). 32 (’h. U. .‘52f). Refd. 

Oshorno v. IJarvcy (1811), 1 Y. (' Ch. Cas. IKJ ; Green- 
wood V, Turner, 11891] 2 Civ. 111. 

1267. — .1 -Bonner v. .Ioiinston, No. 1201, 
ante. 

1268. — .| — Purchaser, a trustee, acting on 

belialf of himself & others his co-trustees, & of 
the ccstuis que trust, ordered to pay pui'chase- 
mon<-y into ct. ; tlic agreement having been 
entered into in the name of himself alone ; upon 
affidavits, that pltfs., the vendors, had no notice 
of his acting for othei-s, & of acts of ownership 
committed since possession given to him under 
the agreement ; in opiiosition to the answer, 
alleging notice, & denying any acts of ownersliip 
by himself, or by any other person, to his know- 
ledge. — Crutchley V. J ERNINGIIAJVI (1817), 2 

Mer. 502 ; 35 E. R. 1032, L. C. 

Annotation : — Refd. Greenwood r. Turner (1891), 39 W, K. 

31 . 5 . 

1269. — —.]— Purchaser in possession, who has 
made alterations & improvements on the estate, 
ordered to pay the purchase-money into ct. — 
Bramley V. Teal (1818), 3 Madd. 219 ; 56 E. R, 
490. 

Purchaser objecting to title.] — See Sub- 

sect. 7, B. (6), ante. 


Sub-sect. 8. — Specific Performance with 
Compensation. 

See Sect. 7, post. 


Sub-sect. 9.- Performance wnTi 

Indemnity. 

A. Vendor Compelled to Give Indemnity. 

1270. Whether court will compel vendor to give 
Indemnity.] — (1) Reference of title before answer ; 
pltf., vendor, undertaking to do all such acts for 
the purpose of executing what the ct. thinks 
right, as if the answer was in, & the cause brought 
to hearing. Direction, if the report shall be 
against the title, for compensation. 

The Lord Chancellor said he did not apprehend 
the ct. could comi>el (2) the purchaser to take an 
indemnity, or (3) the vendor to give it. — B al- 
MANNO V. I.UMLEY (1813), 1 Ves. & B. 224 ; 35 
E. R. 88, L. C. 

AnruAations : — As in (1) Expld. Bonner r. Johnston (1816), 

1 Mer. 3b6. Consd. Wilson r. Williams (1857), .3 Jur. 

N. S. 810. As to (3) Apld. Aylett V. Ashton (1835), 1 

My. & CY. 105. 

1271. — — :'] — If deft, cannot make a title to 
that which ho has agreed to convey the ct. will 
not compel him to convey something less with 
indemnity against the risk of eidction (Lord 
Eldon, C.). — Paton v. Brebner (1819), 1 Bli. 
42 ; 4 E. R. 10, H. L. 

Annotation —Reti. Aylett v. Ashton (1835), 1 Ma'. & Cr. 

105. 

1272. - .] — Special directions, in a decree 
for specific perfoi'mance against a oo., providing 
for an indemnity to the co., & for works to be 
performed by the co. 

A co. having taken a small jvortion of an estate, 
the w'hole of which was subject to a rentcharge, 
& a reference having been directed to ascertain 
what would be a proper amount to be deducted 
from the purcliase-money by way of compensa- 
tion, but no reference as to indtunnity : — Held : 
regard being had to the jirovisions for indemnity 
thereinafter diroct(‘d, a proper sum to deduct was 
a sum which bore such a proportion to the whole 
present wortli of the rentcharge as the quantity 
of lands taken by the co. bore to the whole lands 
out of which the rentcharge issued. ^Phe pro- 
vision for indemnity thiui directed by the order 
was a covenant by the vendor to pay the annuity ; 
& that all the other lands should, as between the 
vendor & pmehaser, be solely chargeable there- 
with, in exoneration of the small parcel now 
sold. — Powell v. South Wales Ky. Co. (1855), 
1 Jur. N. S. 773. 

1273. Against liability for rent & on 

covenants.] — Exors. sell by auction, in nine lots, 
.sundry houses which testator, during his life, held 
by lease under the Crown, & of which tJiey, after 
his death, obtained a new lease, subject to one 
entire rent of £243 ; the printed particulars 
mention that the sale is by exora. & that the nine 
lots are held under one lease, A at one entire 
reserved rent. ; decreed, upon a bill filed by the 
vendors, A an answer, submitting to perform the 
contract upon an indemnity being given, that the 
purchaser of one lot, with respect to which the 
particulars stated that the apportioned rent for 
it was £52, was entitled to have an indemnity 
from the exors. against his liability for the whole 
reserved rent, A the breach of any of the covenants 
in the original lease. — West v. Wild (1824), 3 
L. J. O. S. Ch. 15. 

1274. In absence of special agreement.] — 

Tlio ct. will not compel a vendor to give an 


PART V.ISECT. 6, SUB-SECT. 7.— B. (d). 

b. Wtiether payment in ordered — Sale of lumber [milV itmbcr ,] — Crova'^ston' v. Tate (1907), C W. L. li. 70. — CAN. 

PART V. SECT. 6, SUB-SECT. 9.— A. 

0. Whether court wiU compel XJcndor to give indenimty — Against mortgage.'^ — Arnold c. McLean (1854), 4 Gr. 337. 
revsd. (1857), 6 Gr. 242.— CAN. 

d. Against future liabilities on shares .] — Siieitakd v. Murtuy (1868), 2 I. 11. Eq. 541.— IR. 

J. — VOL. XLII. 
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i>e cf. 0. - Belief: Sttb-sect, 9, A. <fe li.; ftvJb-sect. 1 0. ) 

indemnity, unless vendor & purchaser have 
contracted for it. — A ylett v. Abhtox (1835), 1 
My. & Cr. 105 ; 5 L. J. Ch. 71 ; 40 E. R. 316. 
Annotationa : Mentd. Johnson r. Gallagher (1861), 3 De 

G. F. & J. 494 ; London Chartered Bank of Australia v. 

Lempridre (1873). L. R. 4 0. 572 ; Atwood v. Chichester 

(1878), 20 W. li. 320. 

1275. Refusal of incumbrancer to Join in 

conveyance — After agreement to join.] — ^Wilson 
V. Williams, No. 1432, post. 

1276. Waiver of objection by purchaser.] — 

The tenant for life of a real estate, the trustees of 
which were empowered to sell it at liia request & 
by his direction, entered into a contract to sell 
it. The estate was subject, with others, to a 
charge for younger children. The tenant for life 
died without issue, & the fee of the estate passed 
imder his will ; — Held ; the purchaser, on waiving 
the objection as to the charge, was entitled to a 
specific performance against the repi'esentatives 
of the vendor, but he was not entitled eitlier to 
an indemnity against the charge or to compensa- 
tion. — B ainbrtdge r. Kinnaird (1863), 32 Beav. 
346 ; 2 New Rep. 5 ; 8 L. T. 447 ; 9 Jur. N. S. 
802 ; 11 W. R. 008 ; 55 E. R. 135. 

1277. Computation of Indemnity.] - Powell v. 
South Wales Ry. Co., No. 1272, ayde. 

1278. .] — Wilson v. Williams, No. 1432, 

post. 


indemnity. It is . . . impossible to ascertain 
with any reasonable accuracy the amount or 
value of any such liability (Lord Land ale, M.R.). 
— Nouaille V. Flight (1844), 7 Beav. 521 ; 13 
L. J. Ch. 414 ; 8 Jur. 838 ; 49 B. B. 1108. 

Annotation : — Refd. Hume r. Bontloy (1852), 6 Do G. & Sm. 

520. 

1283. Contingent incumbrance — However 

small or remote.] — A purchaser is not boxmd to 
accept an indemnity for a contingent incumbrance, 
however small the amount or remote the contin- 
gency, but is entitled to have it discharged. — Re 
Weston & I'homas’s Contract, [1907] 1 Ch. 
244 ; 70 L. J. Ch. 179 ; 90 L. T. 324. 

1284. Purchaser ordered to give indemnity — Sale 
of business —Delay of purchaser — Indemnity 
against loss In carrying on business.] — Where 
completion of a contract for sale of a business as 
a going concern is delayed through the fault of 
the purchaser, & the vendor notifies the pm'- 
chaser that tlie business is being carried on at a 
loss & that lie will hold the purchaser accountable 
therefor, the vendor is entitled to specific per- 
foimance A also to an indemnity in respect of 
expenses properly incurred in carrying on & 
preserving the business as a going concern. — 
(foLDEN Bread Co. v. IIemminos, [1922] 1 Ch. 
162 ; 91 L. .1. Ch. 228 ; 126 I.. T. 594 ; 66 Sol. Jo. 
124. 


B. Purchaser Compelled to Take or Give 
Indemnity. 

1279. Whether court will compel purchaser to 
take Indemnity.] — Balmanno v. Lumley, No. 
1270, anle. 

1280. .] — Purchaser not entitled to com- 
pensation, where the misdescription consisted in 
stating, that the iircmises sold were in the joint 
occupation of A. & B. as lessees, the fact being 
that the premises had been demised to C., & by 
C. assigned to A., who was, together with B., in 
the occupation of them at the time of sale. The 
purchaser could not, in this case, ho compelled to 
accept an indemnity. — Ridgway v. Gray (1849), 
1 Mac. & G. 109 ; 1 U. & Tw. 195 ; 41 E. R. 
1204, L. C. 

1281. Against judgment amounting to half 

purchase-money.] —Purchaser not to be compelled 
to take an indemnity against a judgment amount- 
ing to half of the purchase-money. — Wood v. 
Bernal (1812), 19 Ves. 220 ; 34 E. R. 500, L. C. 

1282. Liability not fit subject for In- 

demnity.] — A lessee covenanted to build thirty 
four additional houses on the demised property 
within five years, to keep in repair the houses 
built & to bo built, & at the end of the term to 
deliver them up to the lessor ; & there was a 
proviso for re-entry on non-performance of the 
covenants. The additional houses were not 
built, but for forty six years the lessor received 
the rent, thus w'aived the obligation to build. 
The leasehold interest being sold : — Held : the 
purchaser was not bound to accept either a com- 
pensation or indemnity. 

An indemnity the imrchascr would not be 
bound to take, if in such a case it could be given, 
& I am of opinion that such a liability as this is 
not a fit subject for either compensation or 


Sub-sect. 10. -Specific Performance with 
Parol Variation. 

1285. Variation set up by plaintiff.] — Though 
a deft., resisting a specific performance, may go 
into pxu’ol cnidence, tliat by fraud the written 
agreement does not express the real terms, pltf. 
cannot for the purpose of obtaining a specific 
performance with a variation. — Wooiaam v, Hearn 
(1802), 7 Ves. 211 ; 32 E. R. 86. 

Annotations FoUd. Gurrard r. CJrlnliup' (1818), 2 Swan. 

214. Apld. May v. Platt, [1900 J 1 Ch. 616. Consd. 

C'laddooK t'. Hunt, [1923) 2 Ch. 130. Retd. Squire ?\ 

Caninhell (1830), 1 My. & Cr. 459 ; Flight v. Gray (1857), 

3 C. B. N. S. 320 ; OlJcy v. Fisher (1886), 34 Ch. D, 367 ; 

Henry r. Smith (1805), 39 Sol. ,To. 559 ; Thompson v. 

Hickman, (1007) 1 CJh. 550 ; Fowler v. Sudden (1916), 

85 L. J. K. B. 1090; Forgione r. Lewis, [1920] 2 Ch. 

320. 

1286. — — An Act of Parliament empowered 

tlie Gomrs. of Woods & Forests to make certain 
new streets according to a particular plan therein 
referred to, «to to lease, to enter into agree- 
ments for leasing, the ground in the lines of 
the new streets. Under tliis power leases were 
granted of two x>lots of grouncl, upon which the 
lessees erected two particular houses in the lino 
of one of the new streets. Each of the leases 
described the plot of ground which it demised 
as being “ on the north side of a new street then 
forming there, called,” etc., & as “ fronting 
towards the south on the new street.” The plan 
referred to in tlie Act of Parliament exhibited an 
open space in front of the sites of these houses ; 
but that plan was not mentioned in either of the 
leases. 

The intended streets were completed, & the 
space in front of the houses was left open. Th<' 
Comrs. of Woods & Forests, & the paving com- 
mittee of tlie parish, afterwords gave permission 


PART V. SECT. 6, SUB-SECT. 10. 

1285 i. Variation sH uj> by plaintiff.] 
— Where pltf, olalmB spocific porfonn- 
aiice of a written contract, at the eame 
time stating & offering te submit to 
subsequent parol variations, the ct.wlll 
decree specific pcrforniauoo with the 


variations, if deft, is willing to accept 
the same, & If not, according to the 
original contract. — Maixiughmky v. 
Crowe (1912), 22 O. W. 11. 635 ; 3 
0. W. N. 1488 ; 26 O. L. 11. 579 ; 6 
D. L. B. 471.— CAN. 

1285 ii. , ]— Wakhkn r. Thunder 

(1840), 9 I. Eq. 11. 371.— IR. 


1286 iii. .) — Law v. WAitiUfiN 

(1843), 6 1. Kq. It. 299.— IR. 

1288 iv. .]— Donaud v. Soon’ 

(1860), 10 I. Ch. 11. 496 ; 12 Ir. Jm’, 
374.- IR. 

1285 V. Variation set vp bv defen- 
dant.] — Jones v. Dade (1888), 16 O. R. 
717.— CAN. 
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to certain persons to erect an equestrian statute 
in the open space, & those persons proceeded to 
place it upon a part of that open space, but with- 
out interfering with the line of the carriage way 
of the new street in which the houses stood. The 
lessees of the houses thereupon filed a bill to 
restrain the erection of the statute, alleging that, 
upon the treaty for the leases, the lessees were 
shown the plan of the intended new street & 
parts adjacent, by which it appeared that the 
space in question was to be quite open & free 
from all obstructions, & that it was upon the 
treaty represented & stated, that opposite the 
two houses a free passage would be left of certain 
dimensions, wliich would be contracted by the 
erection of the statute ; they also alleged, that 
the proposed erection would diniimsh the value 
of their property, & be a public &. a private 
nuisance. 

Although to resist in specific performance a 
deft, may show, by parol, that the written docu- 
ment does not roju'esent the contract between the 
jiarties yet a pltf. cannot have a decree for a 
specific performance of a written contract with a 
variation upon parol evidence (Eord (Jo'I'tenham, 
C.).— Squire v. Camtrell (18:i(i), 1 My. & Cr. 
459 ; 6 L. J. Ch. 41 ; 40 E. R. 451, L. C. 

Annotations .'--'Reid. Fewster v. Turner (1812), 11 L. J. Ch. 

1(51 : N. B. By. V. Tod (1840), 12 Cj. & Fin. 722 ; Lett 

t). Bandall (1883), 49 L. 'I'. 71. Mentd. VVilUams v. 

Jersey (1841), Cr. & Ph. 91 ; DiotrichHcii r. Cabburn 

(184(5), 1 C^oop. tcjnp. Cott. 72 ; WoJUiu v. Do Held (18.51), 

2 8im. N. S. 133 ; Allen v. Maddock (1858), 11 Moo. 

C. C. 427 ; Eastwood v. Lever (18G3), 4 Do O. 3. & Sm. 

1287. .J — By a conveyance expressed to be 

supplemented to a “ principal jigrcement,” under 
which the vendor w^as entitled to a lease of 
certain land coloui*ed r(*d in the plan annexed 
to that agreement, the vendor, in pursuance of a 
written contract in that behalf, as beneficial 
ownei’ conveyed to the purchasers “ all liis estate, 
term interest under A by virtue of tlie principal 
agreement in the piece of land coloured red in the 
plan annexed to tire principal agrecmimt. 

44ie parcels being deficient, the iiurchasers 
sued on the covimant. Tlie vendor alleged mutual 
mistake, & alternatively unilateral mistake on 
his own part, A counterclaimed for rectification 
of tlie conveyance : - Held : tlio written contract 
A conveyance being unambiguous, jiarol evidence 
of mistake w'as inadmissible a^r completion 
either as a defence to the action, to which it 
aflorded no answer ; or to support the counter- 
claim, wliich amounted to claiming specific per- 
foiTTiance of a written contract with a parol 
variation.— M ay v. Plai’t, [1900] I (h. 016; 69 
L. J. Ch. 357 ; 83 L. T. 123 ; 48 W. R. 617. 

Aimotalions : — Consd. Fowlor v, Sugdon (191G), 85 L. J. 

K. B. 1090 ; Craddock v. Hunt, [1923] 2 Ch. 136. Refd. 

Thompeou r. Hickman, [1907] 1 Ch. 550 : Forglono v. 

Lewis, [1920] 2 Ch. 326. 

1288. Variation set up by defendant.] — Woollam 
V. Hearn, No. 1285, anU. 

1289. .] — Deft, to a bill for specific perform- 
ance, xiroving an agreement dilTerent from that 
insisted on by pltf., may have a decree upon his 
answer, submitting to perform. — F ife v. (Clayton 
( 1807), 1 Coop. temp. Cott 351 ; 13 Ves. 646 ; 33 
E. R. 308, L. C. 

ATmotationa : — Refd. Bomors v. Fleming, [1925] Ch. 264. 

Mentd. WUllame v. PhUlipa (1881), 8 Q. B. D. 437. 

1290. .] — Squire v. Campbell, No. 1280, 

ante. 

1291. .] — RicKEPrs V. Bell, No. Ill, ante. 

1292. .1 — Deft., a brewer, agreed to gi’ant 

a lease to pltf., & after the teims had been 
discussed a written agreement was prepared by 


deft. & executed. The agreement did not 
expressly state that the lease was to be a usual 
brewer’s lease, nor did it contain any stipulation 
that pltf. should take his beer of deft., although 
that had been the understanding in the previous 
parol treaty : — Held : pltf. was not entitled to 
specific performance of the agreement unless he 
would consent to admit this stipulation. — B ar- 
nard V. Cave (1858), 26 Bcav. 253 ; 7 W. R. 
158 ; 53 E. R. 895. 

1293. .] — Smith v. Wheatcrost’, No. 877, 

ante. 

.] — See, also. Mistake, Vol. XXXV., pp. 

140, 141, Nos. 379-386. 

1294. Variation coming out In cross-examination.] 

— Seynhle ; in a suit for specific performance of a 
written agreement, a parol variation not sot up by 
the answer, but coming out on the cross-exami- 
nation of deft.’s agent, who was one of pltf.’s 
witnesses, is a proper subject for inquiry before 
the ct. finally disposes of the case. 

But pltf. consenting to adojit it as part of the 
contract, a specific performance of the contract 
with the parol variation was decreed immediately, 
with costs. —l^iONDON & BlRMlNDHAM RY. CO. V. 
Winter (1840), (Jr. & Ph. 67 ; 41 E. R. 410, L. C. 

Annoiaiiona : — Consd. Smith v. Wheatcroft (1878), 9 Ch. D. 

223. Refd. Wilson v. West Hartlepool Harbour & lly. 

Co. (1864), 34 Beav. 187 5 Berners v. FlemiUK’, [1925] 

Ch. 264. Mentd. Lincl.sey v. G. N. lly. (1853), 10 Haro, 

664 ; Hoaro v. Lewisham Corpn. (1901), 85 L. T. 281. 

1295. Clerical error.] — Garnan v. Fox (1674), 
Cas. temp. Finch 172 ; 23 E. R. 95. 

1296. Mutual mistake.] — In a written agreement 
for the sale & purchase of a leasehold house the 
number of the house was inaccurately described 
as No. 232 instead of 233. There was no dispute 
as to the identity of the house, whicli was admitted 
by the vendor to be No. 233. In an action 
by the purchaser against the vendor for the 
specific performance of the agreement to sell 
No. 233, the defence was raised that in such an 
action no parol variation of the written agreement 
could be made, according to the rule in Woollam 
V. Hearn, No. 1285, ante, applied in May v. Platt, 
No. 1287, ante. Stat. Frauds was not pleaded by 
deft., «fc jiltf. did not ask for rectification of tlie 
written agreement, or seek to introduce any parol 
evidence : — Held : as there was a common mistake 
of both parties to tlie agreement the rule in 
Woollam V. Hearn, No. 1285, a life, had no apjjfica- 
tion, & pltf. was entitled to specific perforuiance 
of the contract alleged. — F oroione i\ Lewi.s, 
[1920] 2 Ch. 320 ; 89 L. J. Ch. 510 ; 123 L. T. 562 ; 
64 Sol. Jo. 549. 

1297. Sufficiency of evidence.]— An agreement 
to gi*ant a lease of a house was contained in 
tliree letters, which siiecilied the term Ac the 
amount of rent, &■ stiiiulated that the intended 
lessee, pltf., was to tlo all rejiairs, painting, decorat- 
ing, etc. Tlie intended lessor, deft., refused to 
grant a lease on the footing of tlie agreement, on 
the ground that pltf. had at the time of entering 
into the agreement also verbally imdertaken to 
expend £1,000 on the premises in a particular 
manner, & to allow covenants to compel him to do 
so to be inserted in the lease ; that pltf. had not 
performed that part of his agreement, & had 
objected to sucli covenants ; & further, that the 
agreement as contained in the letters was too 
uncertain for the ct. to enforce. On a bill filed for 
specific performance of the agreement as contained 
in the letters : — Held : the alleged parol collateral 
agreement was not substantiated by the evidence, 
& there was no ground for saying that the terms of 
the letters were uncertain, & therefore pltf. was 
entitled to a decree. — D ear v. Verity (1869), 

o o 2 
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Sect, 0. — Relief: Sub-seris, 10 & 11, A.] 

38 L. J. Ch. 486 ; 21 L. T. 185 ; 17 W. R. 716, 
L. JJ. 

Agreement for lease.] — See Landlord & Tenant, 
Vol. XXX., pp. 387-389, Nos. 514-529. 

1298. Power of court to rectify & decree specific 
performance.] — The settlement of a solr.’s bill by 
the client for a fixed sum is valid, & will not be 
disturbed by the ct., when it has been entered into 
fairly, & with proper knowledge on both sides. 

Several yeai’S after a soli*, had ceased to act for 
his client, an agreement was entered into between 
them, for the delivery up of the client’s papers, 
in consideration of a fixed sum to be paid to the 
solr. when the Ct. of Ch. should declare that he 
was one of the next of kin of E. & entitled to a 
fund in ct. No bill was delivered, & five years 
afterwards the right of the client was established : 
— Held ; the agreement was valid, there having 
been no fraud or undue pressiu’e, the client having 
had the full benefit of the agreement, & it being 
impossible to replace the jJarties in their original 
position. 

(2) A husband agreed to pay a sum of money, 
on “ his ” being held next of kin of A. & entitled 
to his property. The wife was &, claimed to be 
such next of kin. The husband having succeeded 
in right of his wife, the ct. held, that there was an 
error mistake in the agreement, wliich ought to 
be rectified, & decreed the husband to make the 
payment.— Stedman t’, Colleiu' (1854), Beav. 
608 ; 24 L. J. Ch. 113 ; 18 Jur. 457 ; 51 E. R. 
1171 ; sub nom. Steadman v. Collett, 23 L. T. 
O. S. 45. 

Annotations: — As to (1) Refd. Morgan r. Higgins (1859) 

1 OilT. 27(1. As to (2) Refd. Oiler v. Fisher (1886), 55 L. T. 

807. GcncraUy, Mentd. Jtc West, King & Adams, Ex p. 

Clough, [1892] 2 Q. B. 102. 

1299. - — In 1800, A. piuchased a liouse 

of rcsidenc(" A. grounds from B. The conveyance 
was prepared by the purchaser’s solr., but by a 
mistake, the minerals under the house were 
excepted from it. The purchaser entered into 
possession & expended money in repairs & improve- 
ments ; the vendor afterwards discovered the 
mistake, «Sc attempted to deal with the minerals ; 
there upon five years after the purchase, the pur- 
chaser ^ed a bill against him, jiraying for specific 
lierformance of the original agreement, & to have 
the conveyance rectified ; the vendor had died 
& the suit had been renewed against his legal 
personal representative : — Held : .she must have 
the option either of having the conveyance rectified 
or having the whole purchase set aside, sherepajdng 
the purchase -money with interest at 4 per cent. 
per annum, & all sums expended by pltf. in repairs 
A jiermanent improvements A i)ltf. being charged 
with an occupation rent. —Bloomer v. Sfi'ITLE 


(1872), L. R. 13 Eq. 427 ; 41 L. J. Ch. 369 ; 26 
L. T. 272 : 20 W. R. 435. 

Annoiaiions : — Dbtd. bealov. Kj^. [1997] 1 Oh. 664. EeM. 

McKenzie v. Heskoth (1877), 7 Ch. D. 675. Mentd. 

Hudderaflold Banking Co. v. Lister (1895), 72 L. T. 703. 

j 3 QQ^ ,] — Since Jud. Act, 1873 (c. 66), the 

ct. has jurisdiction, in any case in which Stat. 
Frauds is not a bar, in one A the same action, to 
rectify a written agreement, upon parol evidence of 
mistake, A to order the agreement as rectified to 
be specifically performed. — O lley v. Fisii^ 
(1886), 34 Ch. D. 367 ; 56 L. J. Ch. 208 ; 65 L. T. 

Folld. Craddock v. Ilimt, [1923] 2 Ch. 136. 

Refd. Conway Bridge Comrs. v. Jones (1910), 102 L. 1. 

92 ; Forgiouo v. Lewis, [1920] 2 Ch. 326. 

1301. .] — Shrewsbury A Talbot Cab A 

Noiseless Tyre Co., Ltd. v. Shaw (1890), 89 

FoUd. (Craddock v. Hunt, [1923] 2 Ch. 136. 

1302. .]— Wliere, owing to a common 

mistake in reducing a verbal agreement for the 
sale of land into writing, the writtim agreement 
failed to express the real bargain between the 
parties, A the mistake was embodied in the deed 
of conveyance, the ct., since Jud. Act, 1873 (c. 68) 
has jurisdiction to I'ectify the mistake contained 
in the deed of conveyance, although the deed 
conformed strictly with antecedent written agree- 
ment A although the effort of ordering rectification 
is to grant specific performance of a written agree- 
ment wuth a parol variation. — Craddoi'K 
Brothers, Ltd. v. Hunt, [1922] 2 Ch. 809 ; 91 
L. J. Ch. 647 ; 128 L. T. 13 ; 66 Sol. Jo. 691 ; 
ajQfd., [1923] 2 Ch. 136, C. A. ^ 

Annotations : — Apprvd. U.S.A. v. Motor Trucks, [1924] A. C. 

196. 

1303 . .] AMicDi owing to a mistake 

common to both parties to a contract in writing 
it does nob expi*t‘S8 the tnic bargain between th(‘ 
parties, the ct. in England has jurisdiction, since 
Jud. Act, 1873 (c. 66), to rectify the contract A 
to order specific performance of it as rectified, 
although apart from the ri'ctifiod contract there is 
no memorandum to satisfy Stat. Frauds. — U.S.A. 
V. Motor Tkuuks, Ltd., [1924] A. (\ 196; 93 
L. J. l\ C. 46 ; 130 L. T. 129 ; 39 T. L. R. 723, 
P 


Sub-sect. 11. — Damages in lieu of or in 

ADDITION TO SPECIFIC PERFORMANCE. 

A. Jurisdiction to Award. 

See Chancery Amendment Act, 1858 (c. 27) ; 
Statute Law Revision A C'ivil Procedure Act, 
1883 (c. 49), ss. 3, 5 ; Statute Law Revision Act, 
1898 (c. 22), s. 1 ; Supreme Court of Judicature 
(Consolidation) Act, 1925 (c. 49), s. 18 (3) ; Sale 
OF Land, Vol. XL., pp. 259, 260, Nos. 2257-2264. 


1298 i. Power of court to rectify tP 
(kcree specific performance.] — Gui<:st r. 
Watson (1891), 17 V. L. II. 497.— 

AUS. 

1298 ii. .] — NEKUChit v. CiVMT- 

BELLdKTO), 17 Gr. 592.— CAN. 

1298 lii. •— — .] — The ct. has jurisdic- 
liou (hi any case in which Stat. IJ-auds 
1h not a bar) In one & the same action 
to rectify a written Instnimont upon 
parol evldonc.e of a mistake & to order 
(lie agroemont to be specifically per- 
formed. — IIowARP V. Stewart (Alta.) 
(191.5), 31 W. L. It. 204 ; 8 W. W. 1!. 
(i 16.— CAN. 

1298iv. .] — It Is very doubtful if 

the ct. Mill grant specific performance 
of a written contract wutli reetifleation 
on t))e grouml of mistake whore Stat. 
Frauds Is a bar. — M anu/jitk r. 
Czaucey (Alfa.), [1920] 3 W. W. B. 758 ; 
Alta. L. U. ()8. r,6 D. L. II. 299.— CAN. 


1298 V. .] — A decree for roetl flea - 

tion of a written agrocnieut & that the 
agreement as rectified he specifically 
performed may bo made in one & t)ie 
same actlon.—FRKY v. Floyd (1921), 
63 D. L. n. 614 ; 30 B. C. U. 488 ; 
[1922] 1 W. W. R. 651.— CAN. 

1298 vi. .1 — U. S. A. V. Motor 

Trucks, Ltd., [1923] .3 D. L. R. 074, 
1’. C.— CAN. 

e. Immaterial collaJrral aoreernents.] 
— When two parties enter into a 
fonnal wTltten 'agreement for the sale 
& purchase of land containing all 
the particulars necessary to make it 
binding under Sfaf. Frauds (fc all the 
terms they Intended to embodv in it, 
tc llierc is no suggostlon of accident, 
fraud, or mistake In i.ho i»reparation or 
execution of it, specific i)erformane.o 
of It may he decreed, luRwlthstaudlng 
that the parties at the same time ver- 


hallv agreed upon a niunber of colla- 
teral agreements or subsidiary con- 
ditions for conveniently carrying out 
f.ho written agroement, & notwith- 
standing Stat. Frauds.— Anderson v. 
Douolas (1908), 18 Man. L. 11. 251 ; 
9 VV. L. R, 378.— CAN. 

f. Dispute as to term of mortyage.] 
— Graydon V. Goukie (1913), 24 

O. W. R. 23 ; 4 O. W. N. 704 ; 10 
D. L. R. 820.— CAN. 


PART V. SECT. 6, SUB-SECT. 11.— A. 

f . Discretion of court .] — The right to 
t hat damages shall ho awarded a 
purchaser in lieu of specltlo perform - 
tuice is largtdy personal to the vendor, 
Sc tho ct. will not substitute the one 
remedy for the other where It wlU not 
benefit the vendor but only a subse- 
quent purchaser from him. — Gramtton 
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1304 . Under Chancery Amendment Act, 1858 
(c. 27) — Only where claim for specific performance 
entertainable.] — (1) A ct. of equity will not 
decree the specific performance of a contract to 
borrow a sum of money on mtge. 

(2) In a case where the ct. has no jurisdiction 
to grant a specific performance of a contract, it 
has no jurisdiction, under above Act, to award 
<k assess damages for its non-performance. 

The ct. has said that the reason for compelling 
a specific performance of a contract is because the 
remedy at law is inadequate or defective. But 
by what possibility can it be said that the remedy 
here is inadequate or defective ( Homilly, M.R.). — 
Rogers v. Challis (1859), 27 Beav. 175 ; 29 
L. J. C^h. 240 ; 6 Jur. N. S. 334 ; 7 W. R 710 ; 54 
K. R. 68. 

AnnoUitions : — Att tn (1) Consd. Larlos v. Bonany y Quroty 
(1873), ij. It. 5 P. C. 34G ; Western Wa^on & Property Co. 
r. West, 11892] 1 Ch. 271. Befd. Sicliel v. Mosonthal 
(1802), 30 Beuv. 371. Gnicrally, R^d. Middleton v. 
Maprnay (1864), 2 Hem & M. 233. Mentd. Mounsoy v. 
Itanklu (i885), Cab. & El. 496. 

1305. — — .] — A ct. of equity can give 

damages only in a case where it can decree specific 
performance. — De Brassac v. Martyn (1863), 2 
New Rep. 512 ; 9 L. T. 287 ; 27 J. P. 742 ; 11 
\V. R. 1020. 

Annotation : — Retd. Lever r. Koffler, [1901] 1 Ch 543. 

1306. .J — Pltf. by his bill prayed the 

.specific performance of a resolution passed by the 
board of directors of a railway co., under which ho 
alleged that he was entitled to have a certain 
number of shares allotted to him ; & he also 

jirayed that if it slinuld appear that all the shares 
liad been allotted to other shareholders, the 
directors might indemnify him out of their own 
.shares or might be charged with damages. All 
t lu‘ .shari's had been allott<‘d before the filing of th^ 
bill ; — Held : us no relief by way of specific per- 
formance was possible, pltf.’s claim for damages 
under above Act failed also. — Ferguson v, 
Wji,kon (1866), 2 Ch. App. 77 ; 36 L. J. Ch. 67 ; 
15 li. T. 230 ; 30 J. P, 788 ; 12 Jur. N. vS. 012 ; 
15 W. R. 27, 80, Ij. JJ. 

Annotations :■ — Consd. Eltnore v. Plrrio (1887). 57 L. T. .333. 
Reid. Lewors r. Sbaftoelmry (1867), 10 L./r. 135 ; Hilton 
V. Tipper (1868), 16 W. U. 888 ; Turner v, Moy (1875), 32 
L. T. 50 ; Duiinler Co i\ (’ontlnentul Tyro & itnbber Co, 
(Great Britain), [1910] 2 A. C\ 307 ; Leeds Industrial 
<’o-oj). Soc. r. .Slack, 11924] A. C, 851. Mentd. Wilson v. 
Biay (1880), 5 Q, B. 1). 518. 

1307. — .] — Wliero an agreement is 

entered into between two parties, & performance 
by the first party of his part goes to the root of 
the whole agreement, & the first party fails to 
ptT-form his part, & the second party also fails to 
jx^rforrn his part, the Ct. of Oh. will restrain tiie 
tii'st party from bringing an action against the 
second party for non-performance of his part, 
until he, the first party, shall have performed his 
part ; & that, although the Ct. of Ch. has no 
jurisdiction to compel the first party to specifically 
lierform his part, & no jurisdiction to award 
damages for its non-performance. 

A lease of a colliery contained an implied cove- 
nant on the part of the lessor to procure land by 
certain compulsory powers, for the lessees to make 
a railway to a neighbouring canal, witliout which 
they had no access to any available market. The 

V. Foster (1897), 18 N. S. W. Eq. 136. 

— AUS. 

- — .1— Norton v. Angus (1926), 

38 C. L. R. 523.— AUS. 

.] — Semhle : this ct. In a 

proper case has Jurisdiction to decree 
compeimtlon for Improvetnents where 
▼ondor Is unable to complete the 
titw to the purchaser, but the ct. will 
not make such a decree whore speoifle 


lessor did not procure the land, but brought an 
action against the lessees for rent. The lessees 
applied to the Ct. of Ch. for an injunction, &, the 
powers having expired, they asked at the hearing 
for an inquiry as to damages : — Held : the ct. 
w^ould restrain the action at law until the land was 
provided, but, as it could not have compelled deft, 
to provide the land, it had no jurisdiction to 
award damages. — Acraman v. Price, Davies v. 
Price (1870), 18 W. R. 540 ; varied (1871), 24 L. T. 
487 ; 19 W. R. 364, L. C. 

1308. .J — Crampton V. Varna Ry. 

Co., No. 142, ante. 

1300. — — — — .J — (1) Specific performance 
cannot be enforced of an agreement, the essence of 
which is that it is one for personal service. 

(2) Ifitf. will not obtain damages instead of 
specific performance, unless he can show that he 
had an equity at the time of issuing the writ. — 
White v. Boby (1877), 37 I.. T. 652 ; 26 W. R. 133, 
C. A. 

1310. .] — A contract for the sale of 

“ the building materials ” of a house, with a 
condition that all materials wore to be taken down 

cleared off the ground within two months, 
“ after which date any materials then not cleaied 
will be deemed a trespass & become forfeited, & 
the purchaser’s right of access to the ground 
shall absolutely cease ’ ’ — ^is a contract for the sale 
of an interest in or concerning land within Stat. 
Frauds, s. 4, & accordingly, from the absence of 
any sufiicient description in the contract of the 
vendor avoided : — Held : the jurisdiction to give 
damages in substitution for, or in addition to, 
specific performance, has not been extended to 
cases where specific performance could not possibly 
have been direct-ed ; &, accordingly, the contract 
having, from lapse of time, become at the hearing 
incapable of specific performance, the equitable 
doctrine of part performance, as avoiding the 
operation of Stat. Pi’auds, did not enable pltf. to 
obtain rtdief in damages. — Lavery v. Pursell 
(1888), 39 Ch. D. 508 ; 57 L. J. Ch. 570 ; 58 L. T. 
846 ; 37 W. R. 163 ; 4 T. L. R. 353. 

Annotation : — Mentd. Jarvis r. Jarvis (1893), 63 L. J. Ch. 

10. 

1311. Where order for specific performance 

disobeyed.] — The ct. has no power under above Act 
upon motion in a cause, after a decree for specific 
performance of a covenant, to add an order for 
assessing damages for the breach of the covenant. 
Such an order would be a supplemental decree 
upon facts which had subsequently occurred. — 
IlYTHE CORPN. V. East (1866), L. R. 1 Eq. 620 ; 
35 L. J. Ch. 257 ; 13 L. T. 788 ; 14 VV. R. 273. 

1312. Where damages previously recover- 

able at law.] — In a purchaser’s action for specific 
performance pltf. cannot recover damages for 
breach of contract unless he establishes misrepre- 
sentation on the part of deft. The object & inten- 
tion of above Act which gives the ct. jurisdiction to 
award damages in substitution for specific per- 
formance in all cases in which the ct. has juris- 
diction to entertain an application for specific 
performance, was not to give any new right to 
damages, but to prevent the mischief arising from 
tw'o distinct methods of procedure which pre- 


perfonnauce of the contract can be 
compelled. — Uavts v. Snyder (1850), 
1 Or. 134. — CAN. 

1. -.] — On failure of one party 

to an agreement for exchange of pro- 
perties to perform his port, the ct. 
may order speoiflo performance or 
award damages, & is not bound, on the 
demand of the other party who has 
performed his part, to order a restora- 


tion of the thing delivered by him, — 
Worcester Municipality v. Colonial 
Government (1909), 3 Bnch. A. C. 
538.— S. AF. 

m. Only where claim for specific per- 
formance entertainable .] — St. Thomas 
City Corpn. v. Credit Valley Ry. 
Co. (1885), 12 A. R. 273.— CAN. 

n. .] — There Is no jurisdlotlon 

to grant damages in substitution for 
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Sect. 6. — Relief: Sub-sccL 1 1, A., B. <fc C.] 

viously to the time of its passing wore in existence. 
In no case whore damages could not previously 
have been recovered at law can they now be 
obtained under above Act. — Rock Porttland 
Cement Co., Ltd. v. Wilson (1882), 62 L. J. Ch. 
214 ; 48 L. T. 386 ; 31 W. R 193. 

Annotation ; — ^Mentd. Edwards v. Jones (1921), 124 L. T. 740. 

1313. .] — Shei’HERd V. Blank (1894), 

38 Sol. Jo. 631. 

1314. Effect of Judicature Acts.] — In the 

absence of a new contract made by a co. after its 
incorporation, a contract made before its incorpora- 
tion by a person purporting to contract as trustee 
for the CO. is not binding on the co. Jud. Act, 
1873 (c. 66), 8. 25 (11), does not extend the equity 
jurisdiction so as to enable the ct. to grant damages 
in a case wherein before the Act damages were not 
recoverable, e.g., in the case of an oral agreement 
not capable of specific po7*formance in equity, & 
in respect of which, in an action at law for damages, 
deft, could have successfully pleaded Slat. Frauds. 
— lie Northi7mbei?land Avenue Hotel Co. 
(1885), 33 Ch. I). 16 ; 2 T. L. R. 210 ; 30 

8ol. Jo. 156 ; filth itorn. He Northumberi^nd 
Avenue Hotel Co., Stilly’s Case, 54 L. T. 
76 ; affd. (1886), 83 Ch. 1). p. IS, V. A. 

Annotations : — Apid. Lavery v. iniraoll (1888 . 39 Ch. D. 508. 

Mentd. He Patent Ivory MamifacturlnK Co., Howard v. 

Patent Ivory Mniuifaeturing: Co. (1888), 38 Ch. D. 150 ; 

He JohanneKbnrRT Hotel CV>. (1890), 6 T. L. H. 3(i0 ; Bagot 

Pneunintie Tyro Co. r. Clipper Pneumatic Tyre Co., 11902] 

1 Ch. 140 : Kteol Manufacturers* Nickel Syndicate v. 

Soc Generale 1) ’Explorations Coloulales & Consolidated 

Nickel Mines (No. 2) (1903), 48 Sol. Jo. 178 ; Barker v. 

Stlckney, [1918] 2 K. B. 356. 

1315. - — Vendors entered into an 

alleged agreement, consisting of leHers, for the 
sale to purchasers of certain patent rights by 
which the vendors were to receive £15,000, payable 
by Mar. 1, 1886, for the patent rights, works, 
plant, & book debts, & 25 per cent, of the profits 
made in dealing with the patents, the purchasers 
to form a co. to work the pat^jnts. No co. having 
been formed A the purchasers refusing to carry 
out the agreement, the vendors brought an 
action claiming specific performance of the agree- 
ment, payment of tire £15,000 & damages in addi- 
tion to specific perfonnanco of the whole or any 
pai't of the agreement, & in substitution for specific 
perfonnance of any part of the agreement of which 
the ct. might decline to enforce specific performance. 

The defence denied the agreement, A pleaded 
that the formation t)f a co. to work the patents was 
a condition precedent to the payment of the money. 
An order was made under R. S. C., 1883, Ord. 34, 
r 2, directing the following questions of law to be 
set down for argument : (a) what was the consti’uc- 
tion of the lettei-s constituting the alleged agree- 
ment ; (b) whether pltfs. were entitled to any 

A what relief by way of specific performance, 
or damages, or both, in respect of such agreement. 

Held: (1) under Jud. Act, 1873 (c. 66), the ct. 
had complete jurisdiction both in law A in equity ; 
so whether the ct. could in a particular case grant 
specific performance or not, it could give damages 
for breacii of tiie agreement. 

(2) Under (Chancery Amendment Act, 1868 
(c. 27), pltf. had first to make out that lie was 
entitled to specific performance before he could 
get damages at all ; now, be may come to the ct. 
A say, “If you think I am not entitled to specific 
performance of the whole or any part of the agree- 


ment, then give me damages : — Held : on the 
pleadings pltfs. were entitled to some relief, & 
defts. must pay the costs of the present hearing. 
Elmore v. Pirrie (1887), 67 L. T. 333. 

Annotation As to (2) Consd. Leeds Industrial Co-op. 

Soo. V. Slack, [1924] A. C. 851. 

B. Damages in lieu of Specific Performance. 

1316. Whether damages awarded— Plaintiff dis- 
entitling himself to specific performance.] — Pltf. 

will not be entitled to damages in equity for 
the non-performance of an act for which primd 
facie he might have obtained specific perfoimance, 
after he himself has done some act which dis- 
entitles him to specific performance.— -Collins v. 
Stuteley (1859), 7 W. R. 710. 

1317. .] — Pltf. by his statement of 

claim claimed specific perfonnance of a contract 
by which lie agi'eed to sell A deft, agreed to pur- 
chase the lease, goodwill, fixtures A stock-in-trade 
of a busint'ss ; pltf. alleging that he was A always 
had been able A willing to perform the contract 
but that deft, refused to perform the same. 
The statement of claim in fhe alternative claimed 
£100 as hqiiidaf od damages fixed by the contract 
for the refusal to perform the contract. 'Phe 
statement of defence alleged false representations 
by pltf. as fo the character of the busin€*ss, A 
domed that pltf. was able A- willing to perform the 
c^mtract. Ifitf., after the close of the pleadings, 
gave notice to deft, that, urdcss deft, completed 
the purchase within a week, lie should resell the 
business, w’hich ho accordingly did. No amend- 
ment of the pleadings was then asked for by pltf. 
A the action went on to trial. At the trial pltf.’s 
counsel, admitting that the claim for specific 
performance mu.st be abandoned, sought to recover 
the £100 as liquidated damages. He did not apply 
for any amendment of the pleadings. The judge 
dismissed the action on the ground that the claim 
for specific performance failing through pltf.’s own 
act the altornative claim for damages must fail 
also : — Held : in t he absence of any amendment 
of the ])leadings, which ought not at that stage of 
the action to be allowed, the action must be treated 
as one for specific performance with a claim for 
damages rn the alternative as a substitute for 
specific performance, according to the practice 
existing before Jud. Act, 1873 (c. (56), in the Ct. of 
Ch. A pltf., having by his own act I’cnderod specific 
performance impossible, was not in such action 
entitled to damages. — Hipcirave v. Case (1885), 
28 Ch. D. 350 ; 51 J.. J. Ch. 399 ; 52 L. T. 242, C. A. 

Amwtations : — Beld. Gas Llffht & Coke Co. r, Towbo (1887), 

35 Ch. L>. 519 ; Nicholson r. Brown (1897), 41 Sol. Jo. 490 , 

Beruers r. Fleming, [1925] 1 Ch. 264. 

1318. .] — Nicholson v. Brown (1897), 

41 Sol. Jo. 490. 

1319. Subject-matter expired.] — Where a 

bill is filed for specific performance of a contract, 
A circumstances prevent the ct. from giving a 
decree for specific performance, the ct. may at the 
hearing award damages, although the subject- 
matter of the contract has then expired. — Oake- 
LEY V . Ramsay (1872), 27 U. T. 745. 

1320. Contract too vague to be specifically 

enforced.] — Wilson v. Northampton A Banbury 
Junction Ry. Co., No. 137, ante. 

1321. .] — ritf. was tenant to A. of certain 

premises for the residue of a term determinable in 
1889, created by a lease dated in Oct. 1875. On 
Apr. 9, 1886, an agreement was entered into 


or addition to epcoific performance, 
where spociflo performance could not 
properly be granted. — I’rka.doold v, 
ItosT (Y.T.) (1912), 22 W. L. B. 300 ; 
7 D. L. H. 741. —CAN. 


PART V. SECT. 6, SUB-SECT. 

1321 i. Whether damages auvtrded .] — 
Boultbbk c. Shore (1882), Temp. 
Wood. 376.— CAN. 


1321 il. .] — When speclflo per- 
formance for any reason cannot bo 
n^ted, a pltf. may now be awarded 
uamages in lieu thereof as at common 
law, A no delay in seeking bis remedy, 
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between pltf . & deft, which was in part that within 
seven days deft, should enter into a binding agree- 
ment with A. for a lease from A. of tbe said 
premises at the rental of £140 for sucii a term, to 
commence from June 24, 1886, & subject to such 
covenants as A. should approve, A that deft, 
should accept & take up such lease when ready, & 
if so required, execute a counterpart thereof, & 
that upon the lease being granted, or inmiediately 
preceding the same, pltf. should, at the request of 
A. or deft., execute a surrender to A. of his present 
lease of the premises. Pltf. brought an action 
against deft, for specific performance of the agree- 
ment, or in the alternative for damages for breach 
t hereof : — Held : though as an agreement to enter 
into a contract it could not be decreed to be speci- 
fically performed, the agreement was one for breach 
of which deft, was liable in damages ; &, aeinble, 
not merely in nominal damages.-— Poster v. 
Wheeler (1888), 38 Ch. D. 130 ; .57 Jj. J. Ch. 871 ; 
59 L. T. 15 ; 37 W. 11. 40 ; 4 T. L. K. 399, C. A. 

AvnnUitions : — Refd. Worlner & GiUow v. Thompson (1912), 

29 T. L. 11. 154 ; County llotol & WIuo Co. v. L. He N. \V. 

Ily., [1918] 2 K. B. 251. 

1322. .] — Pearl Life Assurance Co. v. 

BerrENSHAW, [1893J W. N. 123. 

1323. .]- -Deft, in Aug, 1892, agi'eed to sell 

some land to plt f. for £150, of which £40 was paid 
at the time, & the balance was t^ bo paid by twelve 
equal quarterly instalments of £9 3«. Ad. each. In 
case of default for thirty days in the payment 
of any instalment, the whole of tJie unpaid in.stnl- 
ments were to become immediately due A payable, 
A, in the event of default for thirty days in pay- 
ment, the vendor was to bo at liberty to resell the 
land, & to retain out of the proceeds of sale the 
unpaid in.stalmentK with interest, A was to pay the 
balance to the purchaser. The purchaser went 
into possession under the contract, A retained 
possession for a considerable time, A, though 
generally in arrear with the instalments, he had by 
Aug., 1895, paid them all except the last. The 
la.st instalment became due on Sept. 29, 1895, 
but it was never paid. (hiTesi)ondenc<‘ took 
place, in which the vtmdor called on the purchaser 
to pay, but he never gave him notice that, if pay- 
ment was not made witliin a specified time, he 
should treat the contract as abandoned. In Oct., 
1890, the purchaser w'ont away, A the vendor was 
imable to find him. The vendor resumed posses- 
sion of the land A endeavoured to sell it, but 
without success, and in Mar. 1898, he agreed to let 
it for tliree yeai*s to a tenant, who took possession. 


In .Tune, 1898, the purchaser reappeared, A wrote 
to the vendor that he was prepared to pay the 
final instalment. In July, 1898, the purchaser 
comincneed an action against the vendor, claiming 
specific performance of the agreement of Aug., 
1892, and damages in lieu of or in addition to 
specific perfoimiance : — Held : pltf.’s conduct did 
not amount to a repudiation of Ids contract, A 
the vendor was not justified in treating the contract 
as abandoned, A though the purchaser was not 
entitled to specific performance of his contract, 
he was entitled to damages, which the ct. assessed 
at £125. — -Cornwall v. Henson, fl900J 2 Ch. 298 ; 
09 L. J. Ch. 581 ; 82 L. T. 735 ; 49 W. R. 42 ; 
16 T. L. II. 422 ; 44 Sol. Jo. 514, C. A. 

Annotation : — Mentd. Von Freedcn v. Hull (1906), 75 

L. J. K. B. H59. 

1324. Plaintiff willing to accept damages.] — 

Okins V. Morrison (1912), 133 L. T. Jo. 9. 

Agreement for leases.] — Sec Landlord A 
Tenant, Vol XXX., pp. 425-426, Nos. 856-863. 

C. Damages in addition io Specific Performance. 

1325. Whether damages awarded — Contract per- 
formed before hearing.] — Pltf. who has filed Ids bill 
for specific performance of a contract, A compensa- 
tion in damages, A has obtained performance from 
defis. before the suit is brought to a hearing, does 
not thereby lose Ids right to consequential relief 
in damages in respect of the injury occasioned to 
him by tlie delay of defts. in performing the 
contract. — Cory v. Thames Iron- works A Ship 
Buildinci Co., Ltd. (1863), 2 New Rep. 16 ; 8 
L. T. 237 ; 11 W. R. 589. 

1326. Special damage.] — Where the ct. 

has decreed specific performance of an agreement, 
it will not also grant a reference to assess damages, 
unless there has been some special damage arising 
from the delay of deft. — Chinnock v. Ely 
(Marchioness) (1864), 2 Hem. A M. 220 ; 5 
New Rep. 185 ; 34 L. J. Ch. 399 ; 11 L. T. 536 ; 
29 J. P. 36 ; 11 Jur. N. S. 32 ; 13 W. R. 178 ; 
71 E. R. 447 ; revsd. on other grounds (1805), 4 
He G. J. A Sm. 638, L. C. 

Annotations : — Mentd. Winn v. Bull (1877), 7 Ch. D. 29; 

Bortcl V. Novoux C878), 39 L. T. 257 ; IlosBiter v. Miller, 

(1878), 3 App. Cas. 1124 ; Preston v. Luck (1884), 27 Ch. 

D. 497 : Ilawkesworth v. Chatfey (1886), 55 L, J. Ch. 335 ; 

Bossdalo V. Denny, [1921] 1 Ch. 67 ; ChiUtnfrworth r. 

Ksche (1923), 92 L. J. Ch. 461. 

1327. .] — Pltf. agreed with deft, to take a 

lease of premises belongmg to deft, for the purpose 
as deft, knew'^ of carrying on a trade which pltf. 
was about to commence. In consequence of 


short of that imposed by Stat. Idmita- 
tlons, would afford a siifflcient defence. 
— BaiuX)W V. WTlliams (1906), 4 

W. L. K. 233 ; 10 Mon. L. K. 164.— 

CAN. 

1321 ill. .]— The fiu.>t that the 

statement of claim asks for speoiflo 
Iterformanco of a contiact of sale, 
when specified performance cannot bo 
granted, docs not bar pltf. from 
recovering damages for breach of the 
contract, when those are also claimed 
in the altemativo,— Johannson v. 
UUDMUNDSON (1909), 19 Mail. L. 11. 
83.— CAN. 

1321 iv. .] — If a contract has been 

entered into by a competent party, & 
is unobjectionable in Its nature & cir- 
cumstances, specific performance Is as 
much a matter of course & therefore 
of right as are damoges.^ — Ram Sundaii 
Saha v. Kaj Kumar Sen CHOwunuuy 
(1927), I. L. T. 65 Calc. 285.— IND. 

1821 V. .] — In an action on aeon - 

tmet of sale for spoolfic performance 
It Is competent for pltf. to claim In the 
alternative cancellation & damages for 
breach.— Ras v. SiMi*aoN, [1904] T. S. 
Z-H.— S. AF. 


1321 vi. — — .]— Dknnii-i. v. Atkins 
& Co., [1905] T. .S. 282.— S. AF. 

1321 vii. .] — In an action for 

specific performance of a contract, the 
ct. has power to grant damages as an 
alternative, even when there is no 
alternative prayer for damages.— 
Nationat. Bottukry Cki. v. Akuican 
Mkuchani's, Ltd., [1907] E. D. C. 57. 
— S. AF. 

1231 viii. .] — Dillon r. Mac- 

Donald (1902), 21 N. Z. L. R. 375 — 

N.Z. 

o. Plaintiff willing to accept 

damages.] — Dkvrnnk v. Warren 
(191 0). 8 E. L. R. 453 ; 45 N. S. R, 8.— 

CAN. 

p. .1 — M'Kellar V. Dal- 

las’s, Ltd., [1928] S. C. 503.— SCOT. 

Defendant rendering specific 

performance impossible. ] — Blomquirt 

V. Tymohor-vk (Man.) (1912), 22 

W. L. R. 205 ; 6 D. L. R. 337 ; affd. 
(1913), 23 W. L. R. 682.— CAN. 

r. .] — Damages may be 

awarded where deft, by his own act 
disables himself from ffivlng perform- 
ance. — L eftley V. Moffat, [1925] 3 


I). L. R. 825 ; 57 O. L. R. 260.— CAN. 

t. — — .] — Pearisundari 

Dasskk r. Hari Charan Mozumdar 
CiiowDHKr (1887), I. L. R. 15 Calc. 
211.— IND. 

a ,] — Nordkn V. Rennee 

(1879), Buoh. 155,— S. AF. 

b. Sale of land outside pro- 

vince.] — Campbetx V. Barrett & 
McCormack (1914). 20 O. W. R. 344 ; 
32 O. L. R. 157 : 7 O. W. N. 205.— 
CAN. 

0 . Voluntary agreement.] — 

Although equity may not enforce 
specific performance of a voluntary 
agroomont made by deed, yet damages 
may bo recovered for Its breach. — 
Kirk v. Greaves, [1924] N. Z. L. B. 
200.— N.Z. 

PART V. SECT. 6, SUB-SECT. 11.— C. 

1327 i. Whether damages awarded .] — 
As a general rule, subject to exceptions, 
a pltf. suing for specific performance of 
a contract of sale Is not entitled, in 
addition thereto, to damages in respect 
of the profit which he would have made 
had doUvery been effected in due time. 
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Sect. 6. — Relief: Sub-i^cct, 11, 6\, D, & E.; siib- 
seef. 12, A. I 

doft.’s wilful refusal to fulfil Ixis agreement pltf. 
was unable for fifteen weeks to commence his 
trade ; — Held : in addition to judgment for specific 
performance of the agi'eement, damages must bo 
awarded in respect of pltf.’s loss of profits from liis 
trade during the fifteen weeks, &: £250 damages 
were awarded. — Jaques v. Millar (1877), C Ch. 
D. 153 ; 37 L. T. 151 ; 25 W. H. 840 ; sub nom 
Jacques v. Millar, 42 J. P. 20. 

AnnoUitiona : — Apld. Jones v. Gardiner, [1902] 1 Ch. 191. 

Reid. Royal Bristol Permanent Bldg. Soc. v. Bomash 

(1887). 35 Ch. D. 390. Mentd. Wesley v. Walker (1878), 

38 L. T, 284 : MarshaU v. Borridgo (1881), 19 Ch. D, 233 ; 

Wood V. Ayhvard (1887). 57 L. T. 54 ; lie Lander & 

Bagley’s Contract, [1892] 3 Ch. 41. 

1328. — — .J — The purchaser of a piece of land 
agreed, as part of the consideration, to grant 
within a given time to the vendor a right of way, & 
to make a i-oad with sewers leading to other land 
belonging to the vendor. The purchaser was 
unable to grant the right of way or to make the 
iMjad & sewers until long after the time fixed, & 
the vendor brought an action for specific per- 
formance & for damages, as the other land had 
remained unproductive until tlie road was made : 
— Held : judgment for specific performance with 
costs must be given, but no damages, as the 
contract was for a sale of real estate ; there 
being no distinction between a contract to grant 
a right of way & make a road & sew^ers, & a con- 
tract to sell real e.state, — liowE r. London School 
Board (1887), .30 Ch. i). OIU ; 57 L. J. Ch. 171) ; 
57 L. T. 182 ; 3 T. L. IL 072. 

Anvofation . — Refd. Moigan r. Hassell, [1909] 1 K. B. 357. 

1329. .j — Two houses, stated in the parti- 
culars to have been “ recently in the possession of 
F.,” were put up by pltfs., mtgees. from F., for 
sale by auction, & were bought by deft. A day 
Avas fixed for completion of the pmehase, when 
rents or possession were to belong to the pur- 
chaser. At that day F. was still in possession, &, 
remained so until be was turned out by tiie sheriff, 
more than a month after. The purchaser had 
agi’eed to let the houses to a tenant as from a day 
five days later than the day fixed for completion, 
but the tenant, finding tliat he could not liaAai 
immediate possession, had refused to take the 
liouses A\hich had remained unoccuiiied, A had 
also been damaged by the removal of some 
fixtures & otherwise. The vendors brouglit an 
action for specific performance simply. Deft, 
counterclaimed for sjiecific p<*rformance wdth 
compensation : — Held : tlie i)urcha.scr was entitled 
to damages in the nature of compensation for loss 
of a tenant, & damages for the deterioration of the 
property. — Royal Bristol Permanent Building 
►Society v. Bomash (1887), 35 Ch. D. 390 ; .56 
L. J. Ch. 840 ; 57 L. T. 179. 

A nneUitionn : — Refd. Clarke v. Uamnz, [1891] 2 Q. B. 45C ; 
Jie Wilsons & Stevens’ Contract [1894], 3 Ch. 5i(5 ; Jones 
V. Gardiner, [1902] 1 Ch. 191. 


1330. —.]— Graham v. O’Connor (1800), 
12 T. L. K. 297, C. A. 

1331. - .] — Damages can be recovered by a 

purchaser from his vendor for delay in completing 
the purchase, where the delay has been occasioned 
by default of the vendor, not in consequence of 
Avant of, or defect in, title, or in consequence of 
conveyancing difliculties, but by reason of the 
vendor not having used reasonable diligence to 
perform his contract. — Jones v. Gardiner, 
[1902] 1 Ch. 191 ; 71 L. J. Ch. 93 ; 86 L. T. 74 ; 
50 W. R. 265. 

Agreements for leases.] — See IjAndlord & 
Tenant, Vol. XXX., pp. 426 -427, Nos. 861-871. 

D. Nature of Damages awarded. 

Where vendor unable to make good title.] — 

See Sale op Land, Vol. XL,, pp. 262 et seq. 

E. Assessment of Damages. 

1332. Assessment by court.] — Jaquesv. Millar, 
No. 1327, ante. 

1333. .] — Cornwall v. IIenson, No. 1323, 

ante. 

1334. Reference to Official Referee — Examina- 
tion of witnesses.] — In an action for specific 
performance, where, on an inquiry as to damages, 
it w'as necessary to examine witnesses, the inquiry 
w’as referred to an Official Referee. — Stafford v. 
Coxon (1877), 25 W. R. 788. 


Sub-sect. 12. — Ancillary Relief. 

A. In General. 

1336. Delivery of deeds — Deposited with master 

By defendant.] — Bill filed for a specific per- 
formance of an agreement to pimchase, & demurred 
to. Order made, that on a conveyance of the 
estate from pltf. to deft, being deposited with 
the master, the vendee should pay into ct. Ills 
purchase-money ; which order w’as complied with. 
Motion, that master should deliver the conveyance 
to the vendee, refused. --Cutler v. Broughton 
(1818), 3 Madd. 95 ; 56 F. R. 445. 

1336. — By plaintiff.] — In a case whore 

deeds had been brouglit into the master’s office, 
under an order of reference made in a suit for 
sjiecillc performance of two contracts ixdating to 
different pai’ts of lands of the jiarlios, one for an 
exchange, ii, the otlier for a purchase, referring it 
to the master to settle a conveyance from deft, 
to a purchaser, a third person, of the exchanged 
lands, upon whoso re*port so much of the bill as 
related to that contiact, w’as ordered to be dis- 
missed with costs, an application w’as made to 
the ct. that the documents belonging to pltf., 
which had been brought into the master’s office, 
according to the terms of the order, might bo 
delivered back to him ; but it was refused, on 
deft, showing that they would yet bo of service, 


— Philu' ry. MKTnoroLiTAN & Subur- 
ban IlY, Co, (1893), 10 S. C. 52. — 

S. AF. 

1327 ii. — — ,] — Rhodesia Coed 
Storaok & TfiADiNa Co. V. Bkika 
Coed Storaoe JjTd. (in liquidation) 
(1905), 2 Buck. A. C. 253.— S. AF. 

1327 lii. .] — SiLVKRTON Estates 

Co. V. Bellevue Syndicate, [1904] 
'J'. S. 4C2.— S, AF. 

1327 iv. .] — Eihelk v. Auret. 

[1904] 2 T. H. 156.— S. AF. 

d. Hii/ht to specific performance 
n’ftere danutgea already obtained. I — 
AV hero, In an action for epecillo per- 
foniianoe of a contract, pltf. claimed & 


obtained dainoffCB for the non-fulfil- 
ment thereof, the ct. refused to decree 
fipeclflc performance. — McAay r. Gray 
( 1859), 4 N. S. R. (Coch.) 52.— CAN. 

PART V. SECT, 6, SUB-SECT. 11.— E. 

1332 i. A aaeaanient by court .] — Under 
Administration of Justice Act, 1873, 
H. 32, the ct, of chancery has oogriizanco 
of all the rights of all the parties arising 
out of an agreement ; & if either Is 
entitled to damages, the ct. ought to 
asc^ertaln them. In this view, in a 
suit for specific performance, to which 
pltf. was found not entitled, a reference 
was directed to inquire as to damages 
sustained by a purchaser by reason of 


broach of the contract, & also as to 
damages austulriod by the vendor by 
reason of lircach of covenants in the 
instrument constituting the agreement. 
— Casey v. Hanlon (1875), 22 Or. 
445.— CAN. 

PART V. SECT. 6, SUB-SECT. 12.— A. 

e. Order for account — With refer- 
ence to ascertain true agreement ,] — 
Hughes v. Moore (1885), 11 A. It. 
569.— CAN. 

f. Appointment of receiver .] — A vendor 
suing for Bpeciflo performance of 
an agreement for the sale of land, 
under which the purchaser was in 
possession & which contained no pro- 
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& necessary to him in defending the same suit as 
to the other contract ; upon the ground that the 
order, in such cases, was matter of regulation : 
& it was held tliat, under the circumstances, the 
ct. might still retain the papoi*8, deft., having an 
interest in the order & the documents brought in 
under it, & leaving paid the pm-chase-money & 
interest into ct. — Bowyeb v. Green (1824), 18 
Price, 250 ; 147 E. R. 981. 

1337. Order for account — Payment made by pur- 
chaser at different times— Whether account taken 
with rests.] — Where payments have been made by 
a vendee at different times on account of his 

I) urchase, all exceeding the intei-est due at the 
times of such payments, & the decree in a suit by 
the vendor for a specific performance directs an 
account to be taken of what is due to pltf. for the 
principal & interest in respect of the purchase, 
rests are always made in taking the account. — ■ 
Griffith v. Heaton (1823), 1 Sim. & St. 271 ; 
1 L. J. O. S. Ch. 197 ; 57 E. R. 109. 

1338. Compulsory purchase of land.] — 

The vendor’s title & the contract being admitted, 
decree will be made for sale, & satisfaction to the 
vendor out of th(} moneys, & for payment of the 
deficiency, if any, by th<^ purchaser, notwith- 
standing an Act of Parliament has dealt with the 
lauds in question since the date of the contract. 

Mode of directing sales of lands held in trast. 
The order should direct the sale to be made by 
the trustee or by the judge at chambers, not by 
the trustee witli the a^iprobation of the judge. — 
Nash r. Worcester Improvement Comrs. (1855), 
1 Jur. N. S. 973. 

J ) i /if j(af ion :~Refd. Ilajtios r. Iluj'non (1861), 1 & 

Sm. 426. 

1339. - - - Of rents & profits.] — I do not see 
how in a decree diivcting an account of rents & 
profits they can have an account of business 
carried on by them upon the premises which has 
resulted in a loss. Whether it was necessary or 
not 1 do not know ; it is not in the decree 
(Buckley, .1.). — BENNErr v. Stone, [1902] 1 Ch. 
220 ; 71 L. J. Cli. 00 ; 85 L. T. 753 ; ,50 W. R. 
118 ; 40 Sol. Jo. 151 ; on appeal, [1903] 1 Ch. 
509, C. A. 

Jitnolulion . — Mentd. AV Baylcj -Worthington & Cohon’H 

Contract. [1909] 1 Cli, G18, 

1340. Directions as to settlement of conveyance 
— Subsequent motion.] — Where a contract was 
decreed to be specifically performed, nothing 
being said as to inteivst on the purchase-money, 
tSc the ct. afterwards, on motion, referred to the 
master to settle a conveyance ; a subsequent 
motion to direct the master to calculate & chai’ge 
interest on the purchase-money, & to give par- 
ticular direction as to the mode of settling the 
conveyance, was refused. — B yfield v. Provis 
(1835), 4 L. J. Ch. 214. 

1341. .] — By the terms of a contract for 

the purchase of real estate, it was stipulated that 
“ a copy of the pedigree on which the claim of 
the vendor as heir-at-law to the last owner was 
based should be furnished to the purchaser, who 
should admit the right of the vendor as such heir- 
at-law, & should not require any further evidence 
of marriages, births, failure of issue, descents, 
intestacies, survivorships, or other matters of 
pedigree than such as were in the possession of 
the vendor.” The vendor furnished a pedigree 
which was defective : — Held : upon the con- 
struction of the contract, the purchaser had 

vlalon for attornment or dliiti-ess, held 
not entitletl before judgment to a 
order with respect to a crop 
which had been out & was lying on the 


thereby admitted the vendor’s right as heir-at- 
law to the last owner, & he could not object to 
any defect in the vendor’s pedigree purporting to 
show such heirship. 

Decree for specific performance, with direction 
to settle conveyance “ by all necessary parties ” 
in case the parties should differ. — Nash v. Browne 
(18(33), 32 L. J. Ch. 148 ; 7 L T. 6fi7 ; 9 Jur. N. S. 
431. 

1342. Directions as to settlement of lease — In- 
sertion of particular clause.] — When the ct. directs 
a reference to chambers to settle the terms of a 
lease, it will, when convenient, at the same time 
make a declaration as to the insertion of a par- 
ticular clause witli regard to which an issue has 
been raised in the pleadings. — Stbelley v. 
Pearson (1880), 15 Ch. D. 113; 49 L. J. Ch. 
400 ; 43 L. T. 155 ; 28 W. R. 752. 

Annotation: — Mentd. Now Orleans S,S. Co. v. London & 

Frovincial Murmo & Oonoral Jnsoo, (1909), 14 Com. Cas. 

111. 

1343. .] — By an agreement in writing 

(contained in two letters) deft, agreed to grant to 
pltf., a brewer, a lease of a public-house for a 
certain ,tcrm, at a certain rent “ a proper lease 
to be drawn up with all proper clauses & approved 
of by ” deft. & his solr. Afterwards deft, refused 
to gi'ant a lease unless it contained a clause 
against underletting. In an action to enforce 
specific performance of the agreement : — Held : 
the clause was not a “ proper clause ” ; deft, was 
bound to grant a lease without putting in any 
such clause, & specific performance decreed. 

There will be a declaration as claimed that the 
restrictive covenant is not to be put in the lease 
(Pearson, J.). — Eadie v. Addison (1882), 52 
L. J. (;h. 80 ; 47 Ii. T. 543 ; 31 W. R. 320. 

1344. Order to convey — Saving rights of absent 
party — Real estate subject of voluntary settlement.] 
— A decree made in the absence of a material 
party, but without prejudice to his rights & 
interests. 

A. B. executed a voluntary settlement of real 
estate in favour of his wife & children, & after- 
wards contracted to sell it for valuable con- 
sideration. The purchaser filed a bill for specific 
performance against the vendor, his wife, children 
&> the trustees in whom the legal estate was 
vested. One of the children was out of the 
jurisdiction & did not appear. The ct. decreed a 
specific performance, & ordered the trustees to 
convey to the purchaser, saving the rights of the 
absent party. — Willats v. Busby (1842), 6 
Beav. 193 ; 12 L. J. Ch. 105 ; 49 E. R. 551. 

Annotniionf ! : — Reid. I’ofltgate r. Banios (18G3), 1 New Rep. 

389 ; Towuend v. Tokor (1866), 35 L. J. Uh. 608, 

1345. Order for sale — Land compulsorily taken.] 

— Nash v. Worcester Improvement Comrs. 
(1855), 1 Jur. N. S. 973. 

Annotation .-—Cousd. Haynes v. Ilaynos (1861), 1 Drew. & 
Sm. 426, 

1346. Indemnity — Actual specific performance 
not possible.] — Where actual specific performance 
cannot be directed, & indemnity is prayed, the 
ct. will decree indemnity as ancillary to the relief 
by specific performance. — Cruse v, Paine (1868), 
L. R, 0 Eq. 641 ; 37 L. J. Ch. 711 ; 19 L. T. 127 ; 
17 W. R. 44 ; affd. (1869), 4 Ch. App. 441. L. C. 

Annotations : — Reid. He Richardson, Ex p. St. Thomas’s 
Hospital, [1911] 2 K. B. 70.5 ; He Law Guarantee Trust 
& Accident Soc., Liverpool Mortgage Insoe. Co.'s Case, 
11914] 2 Ch. 617. Mentd. Davis v. Haycock (1869), 
L. R. 4 Exoh. 373 ; Bowring v. Shepherd (1871), L. R. 


E roimd at the time of the order. Even tion, was not entitled to the order. — 
ad judgment been obtained, pltf., in Budnyk v. Kushneiyk (Alta.). [1925] 

view of Land Titles Act. 1922, c. 133, 1 D. L. R. 246; [1924] 3 W. W. R. 

s, 94, & the material used on the appUca- 900. — GAN. 
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Specific Perfoemance. 


Sect, 0. — Relief: Sub-sect, 12, A., B. <Sc C, Sect. 
7 : Sub-sect, 1, A. (tf).| 

6 Q. B. 309 ; Maxted v. Paine (1871), L. H. G Exoh. 
1:52 ; Merry v. Niokalls (1872), 7 Ch. App. 733 ; Laoey 
r. Hill, Re CYowley’s Claim (1874), L. 11. 18 Eq. 182 ; 
Thacker r. Hardy, Same v. Hardy, Same v. Wheatley 
(1879), 48 L. J. Q. B. 289 ; Neilflon v. James (1882), 9 
Q, B. D. 516 : Re Blundell, Blundell v. Blundell (1888), 
40 Ch. D. 370 ; WoLmorshausen r. Gulllck, [1893] 2 Ch, 
.514; Re Perkins, Poj'ser v. Beyfus, [1898] 2 Ch. 182; 
British Union & National Inscc. v. Lawson No. 1 (1916). 
60 Sol. Jo. 679. 

In addition to speclflc performance.] — See 

Sub-sect. 0, ante. 

1347. Vesting order — Non-appearance of de- 
fendant.] — Where defts. to a bill for specific per- 
formance cannot be found, pltf., after entering an 
appearance & filing replication, may, by advertise- 
ment in the “ Ix>ndon Gazette,” give him notice 
of a suhpvcna to hoar judgment, & if he fail to 
appear, the ct. at the hearing will, on proof of the 
case made by the bill, make a decree & an order 
vesting the estate in pltf. — Murphy v, Vincent 
(1871), 40 L. J. Ch. 378. 

1348. Lunacy of defendant.]” Deft, agreed 

to gjrant to pltf. leases of houses built by pltf. on 
deft.’s land. Before the leases were granted deft, 
became of unsound mind, though ho had not been 
so found by inquisition, nor had any committee 
of his estate been appointed. In an action for 
specific performance, deft, offered to submit to 
a decree, and to have liimself declared a trustee 
for pltf. under Trustee Act, 1850 (c. 00), & to 
have a person appointed to execute the leases on 
his behalf, or to have the houses vested in pltf. on 
the terms of the agieement : — Held : the pro- 
posed order would vest a legal term in pltf. pur- 
suant to the contract, but would not give him 
the benefit of tlio expro.ss covenant for quiet 
enjoyment. — Cowper v. IIarmer (1887), 57 
L. J. Ch. 460 ; 57 1.. T. 714 ; 4 T. L. R. 16. 

1349. Appointment of receiver — When appeal 
pending.] -In an action for the specific per- 
formance c)f an agreement to accept a lease of a 
farm, in winch judgment had been given for deft., 
pltf. having appealed, the Ct. of Appeal, no 
pre\ious application having been made to the 
Div. CT. or a judge, appointed pltf. receiver & 
manager of the farm without security, on his 
undertaking to abide by any order which the ct. 
might make in the mattiT. — Hyde v. Warden 
(1876), 1 Ex. D. 309 ; 25 W. R. 65 ; 3 Char. Pr. 
Cas. 307, C. A. ; s^ibsequeni proceedtngs (1877), 3 
Ex. D. 72, C. A. 

1350. Vacation of registration of action as Us 
pendens — Where claim unsuccessful.] — The ct. 

may on giving judgment dismissing an action by 
a purchaser for specific performance include in 
the judgment on the vendor’s application an 
order vacating the registration of the action 
as a Iw pe7idens unless the purchaser sets down 
an appeal within a limited time. — Baxter v. 
Middi.eton, [1898] 1 Ch. 313 ; 67 L. J. Ch. 200 ; 
stib nom. Baxter v. Middlei'On, lie Middleton 
& Baxter, 46 W. R. 350 ; 42 8ol. Jo. 253 ; affd., 
42 Sol. Jo. 508, C. A. 

Annotation ; — Distd. Beilly v. Richardson (1899), 43 Sol, Jo. 
457. 

1351. - -- .] — Reilly v. Richardson 

(1899), 43 Sol. Jo. 457. 

Annotation Refd. King & Wilkins v. Barber (1902), 47 
Sol, Jo. no. 


B. Injunction in aid of Specific Performa'twe. 

See Injunction, Vol. XXVIII., pp. 450, 457, 
Nos. 729-738. 

1352. Stay of action for ejectment — By judgment 
creditor of vendor.] — A. entered into an agreement 
for the purchase of an estate, & paid a deposit, & 
entered into possession, but did not pay the 
remainder of the purchase-money. Afterwards a 
creditor of the vendor obtained a judgment 
against him, sued out an elegit, & brought an 
action of ejectment against A. A. filed a bill 
against the vendor & the judgment creditor 
praying to have the agreement specifically per- 
formed & for an injunction to restrain the judg- 
ment creditor from proceeding in any action 
against him : — Held : he was entitled to such 
injunction. — Brunton v. Neale (1844), 14 L. J. 
Ch. 8 ; 9 Jur. 338, L. C. 

1353. Agreement for lease.] — Pltfs. paying 

I’ont for premises under an agreement for a lease, 
being embarrassed by two claimants of the rent, 
refuse to pay witliout an indemnity, & an eject- 
ment being brought, file their bill for specific 
performance of the agi'eement, & to stay the 
ejectment an injunction is granted on their paying 
the arrear into ct., or to deft., without jyrejudice. 
—Jones v. IIorridge (1844), 3 L. T. O. S. 199. 

1354. Agreement for nomination of directors — 
Restraint of alteration of company’s articles.] — 
By an agreement binding on deft. co. it was 
provided that so long as jdtf. syndicate should 
hold 5,000 shares in deft, co., pltf. syndicate should 
Iiave the right of nominating two directors on 
the board of deft. co. A clau.se to the same effect 
was contained in art. 88 of d(‘ft. co.’s arts, of 
assocn. Another art. provided that tJie number 
of directors should not be less than thi'ee nor 
more than seven. Pltf. syndicate had recently 
nominated two persons a.s directors. Deft. co. 
objected to these persons as directoi'S & refused 
to accept the nomination, <fc a meeting of the 
shareliolders was called for the purpose of passing 
a siiecial resolution under Companies (Consolida- 
tion) Act, 1908 (c. 69), s. 13, cancelling art. 88 ; — 
Held : deft. co. had no power to alter its arts, of 
assocn. foi- the pui'pose of committing a breach 
of contract & an injunction ought to be granted 
to restrain the holding of the meeting for that 

urpose ; the contract was not incapable of 
eing specifically enforced, & a declaration ought 
to be made that the two persons nominated by 
pltf. syndicate became & were directors of deft, 
co. with ancillary relief by way of injunction if 
it became necessary. — B ritishjMurac Syndicate, 
Ltd. V. Alperton Rubber (’o.. Ltd., [1915] 2 
Ch. 186 ; 84 L. J. Ch. 065 ; 113 L. T. 373 ; 31 
T. L. R. 391 ; 59 Sol. Jo. 494. 

Annotalxon : — Distd. Plantations Trust r. Bila (Sumatra), 

Rubber Lands (1916), 85 L. J. Ch. 801. 

1356. Restraint of preventing nominees 

acting as directors.] — In consideration of pltf. co. 
guaranteeing an issue of debentures deft, co., the 
latter agreed to appoint two nominees of pltf. co. 
as directors. Two directors were nominated by 
pltf. CO., but deft, co, refused to appoint them. 
On an application to restrain deft. co. from 
preventing the two nominees from acting as 
directors ; — Held : the nomination had not the 
effect of appointing the nominees as directors, & 


PART V. SECT. 6, SUB-SECT. 12.- B. 


g. Stay of action for ejcctment- 
Jiy venfJor.] — Frekman v. SStewak 
(1902), 2 N. B. Kq. Rop. 365.— CAN. 


- restrain alienation .] — Tti a suit 

lor the specllic i)erformuiice of an 


agreement for sale of lands, or to sot 
aside a conveyance for fraud, pltf. la 
not of right entitled to Injunction to 
restrain alienation, unless It Is alleged 
by the bill & proved that the holder of 
the land threatens & Intends to convey 
it.— Kerk V. HllXMAN (1860), 8 Gr. 


285,- CAN. 

k. Covenant to build waU to 
specificattons — Injunction to restrain 
breach ,] — GROSS v. Wkioht, (B.C.) 
h923] 2 D. L. R. 171 ; [1923] S. C. R. 
214 ; [1923] 1 W. W. H. 882.— CAN. 



571 


Part V. — Proceedings for Specific Performance. 


on the merits the injunction ought not to be 
gr£tnted# 

Qu. : whether a contract to elect as directors 
the nominees of an outside body will be enforced 
by a decree for specific performance. — Planta- 
tions Trust, Ltd. v. Bila (Sumatra) Rubber 
Lands, Ltd. (1910), 85 L. J. Ch. 801 ; 114 Ju T. 
670. 

C. Declaration of Lien. 

See, generally. Lien, Vol. XXXII., pp. 212 et 

seq. 

1356. When declaration made — Condition for 
resale on default of purchaser — Liberty to apply if 
decree not obeyed.] — Pltfs., vendors, contracted 
to sell property to defts., a railway co., & the 
conditions of sale provided that if default was 
made by the iiurchasers in the completion of 
their contract, the vendors should be at liberty 
to resell the properly. The purcliasers never 
completed their contract. Pltfs. filed a bill 
praying a decree for specific performance or, in 
the alternative, that the condition as to the resale 
of the property might be enforced. They also 
asked to have it declared that they had a lien on 
the jiroperty for the unpaid purchase-money: — 
Held : pltfs. were only entitled to a decree for 
the specific pi'rformanco of the conti'act by defts., 
with the liberty to apjilj^ “ in case that decree 
was not obeyed,” with respect to the lien. — 
Dtckenhon v' London, (Tiatham & Dover Ry. 
Co. (1866), 1.5 T.. T. 262 ; 15 W. R. 141. 

1357. Declaration not claimed by plaintiff— 

Motion for Judgment in default of defence.] --Upon 
motion for judgment in default of defence in an 
action for specific performance in which i>ltf. does 
not claim any declaration of lien, the ct. will not 
give judgmimt declaring pltf. entilh'd to a lien. — 
Tacon r. National Standard Land Mortgage 
tSc Investment Co. (1887), 56 L. J. Ch. 529; 56 
L. T. 165. 

.]-~See Lien, VoI. XXXII., pp. 271-273, 

276, 282, Nos. 514, 531, 532, 542, 557, 596. 

Enforcement of lien.]— iSVc, generally, Iaen, Xoi. 
XXXII., pp. 290-294, Nos. 669-t)98. 

Compulsory purchase of land.]— Com- 

i’UL.soRY Purchase of Land, Vol. XL, pp. 230, 
231, Nos. 1177-1202. 


Sect. 7.— SPEOHC PERFORMANCE WITH 
COMPENSATION. 

Sub-sect. 1. — Contract Without Condition 
for Compensation. 

.4. Right of Vendor to Specific Performance 
Subject to Compensation. 

(a) In General. 

1358. How far principle carried by court.— 
Objects of parties defeated.]— In enforcing con- 
tracts upon the principle of compensation for a 
variance from the description the ct. has gone so 
far, to the extent even of wholly defeating the 
object of the purchaser, that, where the principal 
subject of the contract was all the coim & hay 
tithes of a parish, &; of the hay tithe half was 
alloted to the vicar, & the other half commuted 
for a customary payment, the nature of that 
payment, the extent of meadow, & the possible 
conversion from arable, not distinctly appearing. 


the injunction against recovering the deposit was 
continued after answer. — D rewe v. Hanson 
( 1802), 6 Ves. 675 ; 31 E. R. 1263, L. C. 

Annotations : — Coiisd. Halsey v. Grant (1806), 13 Ves. 73. 
Reid. Dyer v. Hargrave, Hargrave v. Dyer (1806), 10 
Ves. 505 ; Knatchbull v. Grueber (1817), 3 Mer. 124 ; 
Casamajor v. Strode (1834), 2 My. & K. 706 ; Holliday 
r. Lockwood (1917), 86 L. J, Cb. 566. 

1359. .] — I tliink that the cases of 

specific jierfornianco with compensation ought 
not to be extended. In many of them a bargain 
substantially diffcTont from that which the parties 
entered into has been substituted for it & eniorced, 
which is not right (.Tessel, M.R.). — Cato v. 
Thompson (1882), 9 Q. B. D. 610 ; 47 L. T. 491, 
C. A. 

Annotations: — Apld. Rudd v. l.ascelles. [1900] 1 Ch. 815. 
Reid. Ellis V. Rogers (1885), 29 Ch. D. 601 ; Ashbumer 
1 ’. SeweU, [1891] 3 Ch. 405 ; May v. Platt, [1900] 1 Ch. 
616; Halkctt r. Dudley, |1907] 1 Ch. 590; Alderdale 
Estate Co. v. McGrory. [1917] 1 Ch. 414; Simpson v. 
Gilley (1922), 92 L. J. Ch. 191. 

1360. Defects discoverable on minute examina- 
tion.] — D yer v. Hargrave, Hargrave v. Dyer, 
No. 545, ante. 

1361. No substantial deviation from contract.] — 

The objection by a purchaser applying only to a 
small part of the t'state, a specific performance 
decreed with compensation. — M‘Queen v. Far- 
QUHAR (1805), 11 Ves. 467 ; 32 E. R. 1168, L. C. 
Annotations: — Consd. Wardc v. Dixon (1868), 28 L. J. Ch. 
315. Reid. Wright V. Wukeford (1811), 17 Ves. 454 ; 
Green v l‘ulsford (1839), 2 Beav. 70. Mentd. A.-G. v. 
Hamilton (1816), 1 Madd. 214 ; Moodio v. Reid (1816), 
1 Madd. 516; Hongham ii. Sondys (1827), 2 Sim. 95; 
Hall v. Montague (1830), 8 L, J. O. S. Ch. 167 ; Allen v. 
Bradshaw (1835), 1 Cart. 110 ; CampbeU v. Home (1842), 
1 Y. & C. Ch. Cus. 664 ; Burdett v. Spilsbury (1843), 
10 Cl. & Fm. 340 ; Butcher r. Jackson (1845), 14 Sim. 
44 i; Warren v. Postlothwaite (1845), 2 Coll. 108; Doe 
d. Knight V. .Sponeer (1848), 2 Exeb. 7.52 ; V^lncent v. 
.Sodor & Man (Bp) (1849), 8 C. B. 905; Brassey v. 
t'halmers (1H52), 16 Beav. 223; Domvllle r. Lamb 
(1853), 1 W. R. 216; Baker v. Bradley (1855), 2 Jur. 
N. S. 98 , Wellesley r. Mornlngton (1855), 2 E. & J. 143 ; 
Bradshaw r. Fane (1856K 25 L. J, Ch. 413 ; Cockcroft v. 
Siitolide (1856), 25 L. J. Ch. 313; He Blckett’s Trust 
(1860), 2 L. T. 320; He Huish’s Charity (1870), I.. It. 
10 Eq. 5 ; He Frith &. Osborne (1876), 3 Ch. D. 618 ; 
Heuty V. Wrey (1882), 21 t'h. D. 332; Ross v. Tyser 
Line. The Celtic King (1891). 10 T. L. R. 222 ; Cloutto 
V. Storey, [1911] 1 Ch. 18. 

1362. .] — Specific performance upon the 

principle of compensation & indemnity, the 
efi^ect not being a substantial deviation from the 
contract. — IIorniblow v. Shirley (1802), 13 Ves. 
81 ; 33 E. R. 225. 

Annotation : — Consd. Halsey v. Grant (1806), 13 Ves. 73. 

1363. —.]— Specific performance upon the 
principle of compensation & indemnity, not, if 
the effect is a substantial deviation from the 
contract. — H al.sey v. Grant (1806), 13 Ves. 73 ; 
33 E. R. 222, L. V. 

Annotation : -CoJXSi. Knatchbull v. Grueber (1815), 1 

Madd. 153. 

1364. .] — Carver v. Richard.s, No. 1569, 

post. 

1365. .] — Property was put up for sale 

under the description of a “ messuage situated in 
T. street, with the builder’s yard, stables, & 
premises as laU'ly in the occupation of P., & 
containing 1,372 square yards. There was a 
condition that errors of description should not 
annul the sale, but that if they were pointed out 
before completion compensation should be allowed 
for them. The jiroperty had originally contained 
1,372 square yards, but P., the owner before 
building had sold off, in 1870, 339 square yards. 


PART V. SECT. 6, SUB-SECT. 12.— U. 

I. When declaration made — Agreement to sell in lots when called for — Hight to lien on whole for sum unpaid on part .] — 
Land Oorpn. or Canada v. William Pkarson Land Co. (Sask.) (1922), 68 D. L. R. 775. — CAN. 

PART V, SECT. 7, SUB-SECT. 1.— A. (a). 

1861 J. No substantial deviation from contract.] — MacKay v. I^ohar (Sask.), [1925] 3 D. L. R. 1199. — CAN. 
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Specific Performance. 


Sect. 7. — Specific performance with compensation: 

Sub-sect. 1, A. (a), jb) (fc (r).l 

so that the property contained only 1,033 square 
yards, which were separated by a wall from the 
339 yards, & were fenced round & well defined : — 
Held : the purchaser had got substantially what 
he had contracted to buy, the deficiency of 
quantity, though considerable, did not so affect 
the substance of wliat ho had bargained for as 
to take the case out of the condition, & he must 
complete with compensation. — Re Fawcett & 
IIolmeb’ Contract (1889), 42 Ch. D. 150 ; 68 
L. J. Ch. 763 ; 61 L. T. 105 ; 5 T. L. R. 515, 
C. A. 

Annotation : — Consd. Jacobs v. Itevell, [1900] 2 Ch. 858. 

1366. .]— In exercising imisdiction over 

specific performance, a ct. of equity will look at 
the substance & not merely the letter of the 
contract. Therefore if a vendor sues, is in a 
position to convey substantially wliat the pur- 
chaser has contracted for, the ct. will decree 
specific performance, with compensation for any 
small & immaterial deficiency ; & if a pm-chaser 
is suing he may elect to take all that lie can get, 
& to have a proportionate abatement from the 
purchase-money in respect of a deficiency in the 
subject-matter described in the contract, but this 
right does not apply to a representation about 
the subject-matter made, not in the contract, 
but collaterally to it. — Rutherford v. Acton- 
Adamb, [1915] A. C. 866; 84 L. 3. P. C. 2.38; 
113 L. T. 931, P, C. 

1367. Latent but Immaterial defect.] - 

Shepherd v. CROi'’r, No. 548, ante. 

1368. Vendor acting Inconsistently with con- 
tracts — Turning defendant out of possession — Im- 
mediate possession taken under contract.] — 
Knatchbull V. Grueber, No. 1381, post. 

1369. Failure to perform stipulation in 

agreement.] — Hembrow v. Talbot (1892), 36 Sol. 
Jo. 712. 

1370. Purchaser with notice of possible defect or 
Incumbrance.] — Specific performance of a contract 
to purchase enforced against a subsequent pur- 
chaser, at an advanced jnice, with notice ; who 
was decreed to convey on payment to liim of the 
price, for which the i)ltf. contracted. The pos- 
session of a tenant is notice to a purchaser of the 
actual interest he may have , either as tenant ; 
or farther, as in this instance, by an agreement to 
purchase the premises. — Danteij? v. Davison 
(1811), 17 Ves. 433 ; 34 E. R. 167, L, O. ; previous 
proceedings (1809), 16 Ves. 249, L. C. 

Annotations :~-CoiiSilL. Jones r. Smith (1841), 1 Ilarc, 4.3. 

Refd. I'liimps V. MUler (1875), L. R. 10 C. I'. 420. Mentd. 

Hmit r. Luck, [1901] 1 t'h. 45 , Oroon v. Rhcinbcrtf 

(1911), 101 L. T. 149, 

1371. .]— An estate was stated to be sub- 

ject to certain drainage taxes, & it afterwards 
appeared that there were other drainage taxes 
payable in respect of the same, imposed by a 
public Act of Parliament. Upon a bill filed by 
vendors for specific performance, a decree was 
pronounced for pltf. with costs, & without allowing 
compensation to deft, for the taxes, not mentioned 
in the particulars of sale. 

Having in my opinion sufficient notice to put 
him [the purchaser] upon inquiry I tliink he is not 
entitled to the compensation he seeks (Lord 
Brougham, C.). — Barraud v. Archer (1831), 9 
J.. J. O. S. Ch. 173, L. C. 

1372. .] — Hughes v. Jones, No. 1386, post. 

1373. .] — Although according to the decided 

cases, a vendor who contracts for the sale of lease- 
hold property described as held under a lease, 
cannot, if no tiling fm*ther is said, make a good 


title unless it is held under an original lease, yet in 
a case where the particulars & conditions of sale 
of property so described contained enough to give 
notice to a purchaser that the property was held 
imder a derivative lease : — Held : the purchaser 
could not on that account refuse to complete, or 
claim compensation on the ground of misdescrip- 
tion. — Camberwell & South London Building 
Society v. Holloway (1879), 13 Ch. 1). 754 ; 49 
L. J. Ch. 361 ; 41 L. T. 752 ; 28 W. R. 222. 

Annotations: — Refd. Blenkhom r. Penrose (1880), 43 

L. T. 668 : Pe Heyfus & Masters’s Contract (1888), 39 

Ch. D. 110 ; Broom v. Phillips (1896), 74 L. T. 459. 

1374. Risk accepted — Vendor acting bonft 

fide.]— In an agreement for the sale of seventeen 
undivided shares of a coal mine there was an article 
stating two conveyances by which six undivided 
shares of the land beneath which flio coal lay had 
been convoyed to the vendors’ predecessor in 
title, but stating that f here was no express mention 
in the conveyances of the minerals under the land, 
& requiring that the purchasers should assume that 
six undivided shares of the minerals passed by the 
conveyances of the land, & thereby became abso- 
lutely vested in the vendors’ predecessor in title. 
In llie abstract of tlio vendors’ title sent to the 
purchasers mention was made of a certain in- 
denture, but nothing further w’as said about it. 
The purchasers’ solr. inquired of the vendors’ 
solr. what this deed was, w'as told that it could 
not be found, and no abstract of it or information 
about it could be furnished, but that it was believed 
not to affect the i^roperty sold. Tlie vendors’ solr. 
also said, as he really believed to bo the case, that 
though the title to the six undivided shares could 
not be strictly proved, yet the vendors had a good 
holding title to them. After those transactions the 
purcliasers entered into the agi>eement, & paid the 
deposit money. Subsequently, the deed which 
was supposed to have been lost was found, when 
it was discovered that by virtue of it the six 
undivided shares of the mine belonged to some 
person quite different from the vendors, & that 
neither they, nor their predecessor in title, had 
ever had any title to those shares. The purchasers 
refused to proceed with the agieement, whereupon 
the vendors brought this action for specific per- 
formance of it. The piirehasei’s contended that 
without those six shares the mine would be useless 
to tiiem. A: claimed to bi‘ entitled to be released 
from the agreement : — Held : as tlicro liad been 
no fraud in the matter, but the vendors had acted 
under a bond fide mistake, <fc the purchasers had 
had the fact that there was a doubt as to the title 
brought to their notice befort) entering into the 
agreement, & had thought fit to run the risk of 
taking the property without having the matter 
cleared up, specific performance of the agreement 
ought to be decreed, but a deduction must be 
m^e from the piu’chase-raoney as compensation 
to the pui’chasers for the loss of the six shares. — 
English v. Murray (1883), 49 h. T. 35 ; 32 W. R. 
84. 

1375. Restriction on acquisition of easement.] — 

Deft, agreed to purchase houses in F. street, on 
the other side of wliich was a recreation ground 
belonging t-o the mayor & corpn. of S. After 
signing the contract deft, discovered that the 
vendor had entered into a covenant with the corpn. 
to pay Is. a year by way of acknowledgement that 
he had no right to the flow of light & air to his 
windows over the recreation ground. 

The covenant was expressed to bind the “ owner 
for the time being ” of the houses, & on having 
notice of it, deft, declined to complete the purchase. 
The vendor having brought an action for specific 
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performance, the purchaser relied on the covenant 
as sufficient reason for declining to comidete, & in 
the alternative claimed compensation ; — Held : 

(1) in a purchase of property there was no right 
to the potentiality of the acquisition of an ease- 
ment, & specific performance must be decreed ; 

(2) it was not a case for compensation, but there 
would be no order as to costs, on the ground that 
the vendor ought to have informed the purchaser 
of the existence of the covenant. — Gkeenhalgh v, 
Brindley, [1901] 2 Ch. 324 ; 70 L. J. Ch. 740 ; 
84 L. T. 763 ; 49 W. H. 597 ; 17 T. L. R. 574 ; 45 
Sol. Jo. 576. 

Annotations: — As to (1) Refd. Hyman d. Van don Bergh 

(1907), 77 L. J. Ch. 154. Oencrally, Refd. Smith w. 

Colboxirno, [1914] 2 Oh. 533. 

{h) Prejudicial Rights of 2'hird Parties over Property, 

1376. Whether specific performance decreed — 
Property subject to covenants.] — A lessee, subject 
to covenants, cannot compel a specific performance 
of an agreement to purchase the premises, though 
he offered to indemnify the purchaser against the 
performance of the covenants. — Pildes u. Hooker 
(1818), 3 Madd. 193 ; 50 E. li. 481. 

1377. Sale of wharf with jetty — Right of 

third person to remove jetty.] — A. contracted to sell 
a wharf on the banks of tlio Thames, with a jetty. 
The jetty turned out to be liable to be removed 
by the Corpn. of London, if they thought fit : — 
Held : the jetty was essential to the beneficial 
occupation & enjoyment of the premises contract<?d 
to be sold, <fc a specific i^erformanco could not bo 
decreed. — Peers v. Lambert (1844), 7 Beav. 546 ; 
3 L. T. O. H. 121 ; 49 E. K. 1178. 

1378. Easement in third party — Entry upon 

land.] — SiiACKLETON V. Sutcliffe, No. 638, 
ante. 

1379. Sale of shares In coal mine — One- 

third shares outstanding in third party — Doubt as 
to vendor’s title known to purchaser.]— English v. 
Murray, No. 1371, ante. 

(c) Defect in Title. 

1380. Whether specific performance decreed.] - 

Western v. Bussell, No. 124, ante. 

1381. Material portion.]— (1 ) On a bill by 

vendor for specific performance, with an allowance 
to deft, by way of compensation for a part of the 
estate to wliich pltf. is unable to make a good title, 
deft, having taken possession under the agreimient 
one of the terms of which was “ that immediate 
possession should be given ” ; & in the course of 
disputes wliich arose subscquimtly as to the title 
to this part of the estate, ha\ing been tiuned out 
of the possession so taken : — Held : vendor in .so 
turning him out of possession, had abandoned Iiis 
right to a specific performance, & bill dismissed 
accordingly without going into the question as to 
the materiality of the defective jiait. 

(2) Considering that all the witnesses for deft, 
speak as to [the portion of the land] being material 
A that nothing is said with rogard to the question 
on the part of pltf., &, regaitl being had to the 
decided cases & to the circumstance that this ct. is 
from time to time approaching nearer to the 
doctrine that a purchaser shall have that which he 

PART V. SECT. 7, SUB-SECT. 1.— 

A. (o). 

1381 i. Whether specific performance 
(tecrced — Material portion. ] — In an 
action brought by tho vendor for 
apeclflc T>orlormauoo of a contract for 
sale of land ooutalnlnir mineralu : — 

Held : the purohaaer ^ould be lils- 
charsced from the B€dld contract unlees 
the vendor made a good title to the 


contracted for or not be compelled to take that 
which he did not mean to have. I should be going 
much too far in saying that the 12 acres are not 
material & that he shall be compelled to take the 
estate without them (Lord Eldon, C.). — Knatch- 
BULL V. Grueber (1817), 3 Mer. 124 ; 36 E. R. 48. 

Annotations : — As to (2) Consd. Cosamajor v. Strode (1834), 
2 My. & K. 700 ; lie Arnold, Arnold v. Arnold (1880), 
14 Uh. D. 270 ; Jacobs v. Bevell, [1900] 2 Ch. 858 ; Lee 
V. Tlayson, [1917] 1 Ch. 613. Uenerally, Reid. Bowyer v. 
Bright (1824), M'Cle. 479: Croome v. Ledlard (1834), 
2 My. & K, 251 ; Colby v. (ladsden (18(55), 34 Beav. 416. 

1382. .] — A residence, with 4 acres, 

was sold. It turned out that there was no title to 
a slip of gi'ound of about a quarter of an acre, 
between the house the high road : — Held : it was 
not a proper subject for compensation, & a good 
title could not bo made. — Perkins v. Ede (1852), 
16 Beav. 193 ; 1 W. R. 10 ; 51 E. R. 751. 

1383. .] — A farm was put up for sale 

under the direction of the ct . by particulars accom- 
panied by a plan, & was described as “ a compact 
small farm containing 41 acres 3 roods 35 poles, 
divided as follows.” Among the parcels was 
“ 490a, Bottlesey Green, containing 7 acres 1 rood 
27 poles,” opposite to which, in the column showing 
the amounts which made up tlio 41 acres 3 roods 
,35 poles, was entered 4 acres 0 roods 38 iioles. 
TJie conditions provided that any error, misstate- 
ment, or omission in the particulars should not 
annul the sale, nor should any compensation be 
allowed except such, if any, as the judge in 
chambers should direct. G. bought the property 
in his own name, was certified as purchaser. He 
in fact bought as agent for B., who was the owner 
of immediately adjoining property. On investi- 
gating tlie tit le it turned out that the vendors were 
only entitled to four undivided sevenths of 490a, 
which was a narrow close containing 7 acres 1 rood 
27 poles, liaving a long frontage to a high road & 
at one end adjoined B.’s property. B. alleged that 
it was of great importance to the enjoyment of his 
jiroperty that lie should liave the whole of 490a, & 
G., by Ids directions, refused to complete. The 
vendors then entered into an arrangement with 
the owner of the other three-seventlis to give them 
up, receiving an equivalent out of another part of 
tlie farm having a frontage to another road : — 
Held : G., ha-vung only purchased as agent for B., 
could take any objection which B., had he been the 
nominal as well as the real purcliaser, could have 
taken ; for tho purpose of resisting completion, t he 
purcha.ser was entitled to say that he bought the 
farm as shoAvn on the jdan ; as the possession of 
490a was important to tlie enjoyment of B.’s 
property, completion could not be compelled unless 
he could get the whole of it, & he' was not bound 
to accept the arrangement by which he would 
obtain the wliole of it by giving up another part 
of tlii‘ purchased property ; isc he must therefore 
bo discliargcd from his purchase.— lie Arnold, 
Arnold r. Arnold (1889), 14 Ch. 1>. 270 ; 42 
Ti. T. 705 ; 28 \V. R. 635, C, A. 

Annotations . —Coasd. lie Fawcett & Holmes’ Contract 
(1889). 42 Ch. D. 150. Apld. Jacobs v. Ilevell, [1900] 
2 Ch. 858. Refd. lie Loudon Corpn. & Tubb’s Contract 
(1894), 63 L. J. Ch. 580. 

1384. - — -.] — Th<‘ defts. sold by auction 

to pltf. a frceliold property described in the par- 


minerals. falliiro to make a prood title 
theivto not beins: sneh a trifling defect 
of title to tho land In A\hlch they were 
situated as to make it fair that the 
vendor should bo iiormitted to hold 
his contract subject to compensation 
or abatement of the purchase -money. — 
Lke V. 8IIEKR (1914). 8 Alta. L. B. 161 ; 
30 W. L. K. 273 ; 7 W. W. 11. 927 ; 19 
D. L. 11. 36.— CAN. 


1381 ii. .] — Lovelock v. 

Jefferies (1907), 26 N. Z. L. R. 1333. 

~N.Z. 

m. Purchaser with knowledge of 

slight defect.] — A. beiuff tho owner of 
fifty acres, tho title to one acre of which 
was defective, B., with knowledge of 
tho defect agreed to purchase the whole 
for a certain sura. B., with others, had 
at tho same time an independent 
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Sect. 7. — Specific performance with compensation : 

Svh-sect, 1, A. (c) & (d).j 

ticulars of sale as contaming 6 acres, 0 roods, 26 
poles, & as bordering on a lake on S. common, the 
sale being subject to conditions of sale, one of 
which was as follow's : “ The property is believed 
& shall be taken to be correctly described in the 
particulars as to quantity & otlierwise . . . if 
any error, misstatement, or omission in the par- 
ticulars be discovered, the same shall not annul the 
sale, nor shall any compensation be allowed by 
the vendors to the purchaser in respect thereof.” 
The only part of the property to which a good title 
was shown contained 4 acres, 3 roods. Another 
part of the property offered for sale bordered on 
the lake & as to this the only title offered was what 
purported to be a title by possession for less than 
forty years. Pltf. claimed rescission of the contract 
& a return of the deposit paid by him, & defts. 
counterclaimed for specific performance : — Held : 
even if defts. had established a possessory title 
the border land for twelve years that would not 
have been sufficient, as the contract, as far as it 
related to that land, was an open one, in which 
case a forty years’ title by possession was required ; 
deft-8. w’ero not entitled to specific performance in 
respect of tlie part of the property to which a good 
title had been shown ; & pltf. was entitled to 

rosciBsion of the contract A the return of his 
deposit.-— Jacobs v. Pevell, [1900] 2 Ch. 858 ; 69 
L. J. Ch. 879 ; 83 L. T. 029 ; 49 W. K. 109. 

Annetalionit : — Refd. Re Nisl)et & Pott’s Contract, [1905] 

1 C’h. 391 ; Lee v. itayson, [191 7 J 1 Ch. 013. 

1385. Outstanding lease.)-- A person 

having contracted for the purchase of an estate in 
fee simple, in possession, free from incumbrances, 
died intestate before the completion of the con- 
tract : it subsequently appeared that a good title 
in possession coidd not be made in consequence of 
an outstanding lease, for the life of a person, at a 
low rent ; a bill was filed by the heir-at-law of the 
purchaser for a specific performance of the contract, 
with an abatement from the purchase-mone^* as a 
compensation for the lease for life, & seeking to 
have the purchase-money paid out of the personal 
assets of the purchaser : — Held : the purchaser 
could not have been compelled to perform the 
contract, & the heir was not entitled to have it 
completed for his benefit. — Collier v. Jenkins 
(1831), You. 295 ; 159 E. R, 1004. 

1386. Property subject to lease for 

lives.] — An estate was put up for sale by a par- 
ticular describing it as ” now or late in the several 
occupations of If.li. & others,” & by one of the 
conditions, it was provided that on completion, 
the purchaser should be ” let into the receipt of 
the rents & profits.” Some parts of the property 
were subject to leases for lives at a low rent : — 
Held : a piuchaser, who entered into the contract 
without knowing of the existence of such leases, 
could not be compelled to take the title without 
compensation. 

A claim for specific performance raising no 
question of notice or waiver having been filed by 
the vendor, a reference as to title in the common 
form having been made, the order directing which 
was not appealed from : — Held : proof of notice to 
the purchaser of the existence of the leases for 
lives wdien he entered into his contract, & proof of 


subsequent conduct from which a waiver of the 
objection might be inferred, would not take away 
his right to compensation. — Hughes v. Jones 
(1861), 3 De G. F. & J. 307 ; 31 L. J. Ch. 83 ; 6 
L. T. 408 ; 8 Jur. N. S. 399 ; 10 W. R. 139 ; 46 
E. R. 897, L. JJ. 

Annotatums : — Refd. Carroll v. Keays, Koays v. Carroll 

(1873), 2!2 W. K. 213 ; Iloyal Bristol Pormauent Blclfir. 

Soc. V. Bomash (1887), 35 Cli. D. 390. Mentd. PhflllDS 

V. Miller (1875), L. IL 10 C. P. 420. 

1387. Portion not material to purchaser.]— 

The particulars of sale described the property as a 
family residence, with a right to a pew in the middle 
aisle of the parish church. The title to the pew 
being defective : — Held : it was not essential to 

the enjoyment of the property. — Cooper v. 

(18.38), 2 Jur. 29. 

1388. .] — Carver v. Richards, No. 

1569, post. 

1 389. Compulsory purchase - Purchaser able 

to acquire land subject to defective title.] — Wells 
V. (’HEiJviSFORD Local Board of Health (1880), 
15 Ch. 1). 108 ; 49 L. J. Ch, 827 ; 43 L. T. 378 ; 45 
J. P. 6 ; 29 W. R. 381. 

1390. Sale of pubUc undertaking.] — Metro- 
politan Ei.kc’TRTC Supply Co., I/td. v. Maryle- 
BONE CORPN., No. ] 140, ante. 

(d) Misdescription of Property. 

1391. Whether specific performance decreed - 
Misdescription of tenure — ^Tenancy at will — 
Described as freehold.] — Agreements for the sale 
of an estate, especially if by auction, dc'pend on 
the bond fides of the transaction ; t hei'efore trifling 
errors in the description are not maL^rial. Adver- 
tisement of an estate for sale by auction described 
it all as freehold, though a small part was Jield at 
will : after execution of articles a treaty for an 
exchange of that part took place ; ponding which, 
at the time appointed for completing the purchase, 
purchaser took possession forcibly ; but proceeded 
in the tTCaty afterwards fill he finally refused to 
agree to the purchase ; on bill of vendor jmrehase- 
money decreed to be paid witli 4 per cent, from the 
time it ought ; but inquiry direcGMl as to what 
ought to have been the compensation at that time 
for the part not freehold ; that, with tlio outgoings 
to be deducted. — Calcraft v. Roebuck (1790), 1 
Ve.-^. 221 ; 30 E. R. 311, I.. (’. 

1392. Freehold with leasehold ad- 

joining- -Mainly leasehold.] — Injunction granted to 
stay action against the auctioneer for the deposit, 
although the estate sold was repri'scnted as fi-ee- 
hold with lea.sehold adjoining, & turned out to be 
almost all lea.sehold, & altliough there liad been 
great delay in making out pltf.’s title. 

If the purchaser had made tlir* objection as to 
its being represented as freehold with leasehold 
adjoining & hiring out leasehold, T should not have 
thought be ought to bo bound (Lord Alvanley, 
M.R.). — Fordy(^e V. Ford (1794), 4 Bro. C. (K 
494 ; 29 E, R. 1007. 

AnnoUilionH : — Consd. Drowo r. Ilajison (1802), fi Vos. 075 ; 
Drewo r. Cori) (1804), 9 Ves. 308 : Halsey r. OJraut 
(1806), 13 Ves. 73 ; Knatehball u. (JniolK’r (1817), 

3 Mor. 124. Refd. Clivo v. Bouuiuont (1848), 1 Do O. & 
Hni. 397. 

1393. Leasehold— Described as free- 

hold.) — A pm-chaser cannot be compelled upon tlu; 
principle of compen.sation to take under a contract 
for a freehold estate, a leasehold, though a very 


Interest In the one acre, & obtained a 
decree ordering A. to convey it to him 
&. the others. A. tlien 11 led a bill for 
speclflr performance of the contract 
ir^th B. :—Ileld : B, must pay the 
whole of the purchase money ur»ou 
receiving a clear title to the remahxing 


fori.y-nitio acres. — ChriutAN r. Jatfi.k 
(1800), 8 Gr, 2.50.— CAN. 

n, Purchaser with 7U)iice of 

defect — iMtid subject to tenancies.] — 
Caruolt. V. Kkayeh, Kf.aykh V. Car- 
UOLC (1873); 8 I. II. Eq. 97.- IR. 


PART V. SECT. 7, SUB-SECT. 1.— 
A. (d). 

o. Whether specif performance de- 
creed — Misdescription of tenure — Lease- 
hold .] — Hou/O \\ Lbinkwkbkr (No. 2) 
(1909), 29 N. Z. L. It, 133.— N.Z. 
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long term. — Dbewe v. Cobp (1804), 9 Ves. 368 ; 
32 E. B. 644. 

Annoiationa : — COlUd. Halaoy v. Grant (1806), 13 Vos. 7.3; 

Knatchbull v. Qrueber (1815), 1 Madd. 153. 

1894. Property held on under- 

lease.] — ^A purchaser entered into an open contract 
to purchase a “ leasehold ” house & paid a deposit. 
It appeared on the face of the abstract of title 
that the property agreed to be sold was held upon 
an underlease & formed part of larger premises 
comprised in two head leases. The purchaser 
objected to the title on the ground that the pro- 
perty being so held she would bo liable to eviction 
by the original lessor for breaches of covenant in 
respect of property not comprised in the under- 
lease : — Held : a good title had not been shown by 
the vendors to the property agreed to be sold, & 
the purchaser was entitled to a retmn of the 
deposit. — Re Lloyds Bank, Ltd. & Lillington’s 
Contract, [1912] 1 Ch. GOl ; 81 L. J. Ch. 386 ; 
106 L. T. 661 ; 50 Sol. Jo. 380. 

Annolution -Mentd. Hurd v. Whaley (1918), 118 L. T. 593. 

1396. Agreement to take vendor’s 

“ Interest In lease.”] — By an agreement, dated 
Aug. 16, 1885, & made between eleven persons 
described as the committee of Venilam Church, & 
A. L. Waring, the committee agreed to purchase 
from the said A. L. Waring “ his interest in the 
lease held by him of Verulam Church in Kcnnington 
Lane for the sum of £650.” The committee having 
failed to complete the purchase A. L. Waring 
brought an action for specific performance. On 
Nov. 2, 1887, judgment was given in the said 
action directing the usual inquiry whether a good 
title could be made. The chief clerk’s certificate, 
dated Mar. 22, 1888, found that a good title could 
he made, to a derivative term of nintdy-three & a 
quarter years from Dec. 25, 1821, loss iliree days : 
— Held : the words of the agreement took the case 
out of the authority of Madeley v. Booth, No. 1474, 
poet, & pltf. was entitled to specific performance. — 
Waring v. Scotland (1888), 57 Ij. J. Ch. 1016; 
.50 L. T. 132 ; 36 W, K. 7,56. 

1396. Redemption of land tax.] — 

Rt'doemed land tax, amounting to £11 per annum, 
was sold by auction in one lot. The particidars 
ropr('sonled £3 14,s., part of it, as charged on 
throe liouscs, but stated that llie title consisted 
of a contract for redemption of the land tax of 
Mar. 25, 1818. Tliis contract, when produced after 
(he sale, show<*d that the £3 14s. was not charged 
on three houses, but consisted of three small 
sums, each charged separati'ly on one of the 
houses : — Held : (1) the misdesciiption was fatal ; 

(2) the reference to the contract did not give the 
purchaser notice of t he actual state of the t itle ; 

(3) it was not a matter susceptible of compensation, 
& a bill by the vendor for specific performance 
was dismissed witli costs. — Cox v. ((oventon 
(1862), 31 Beav. 378 ; 7 L. T. 78 ; 8 Jur. N. S. 
1142 ; 10 W. R. 820 ; 51 E. B,. 1185. 

Annolations :~Ja to (2) Refd. Dougherty r. Oates (1900). 

15 Sol. Jo. 119. Ocmrally, Refd. Turquaiid v. Hhodos 

(1868). 18 L. T. 8-1.1. 

1397. Misdescription of condition — State of 

house & cultivation of land.] — Dyerv. Hargrave, 
Hargrave v. Dyer, No. 645, ante. 

1398. Water supply.] — A property 

situate in a town, & comprising a warehouse with 
a small steam engine, was described in pi^ticulars 
of sale under a deci*ee as “ well supplied with 


water.” The property was well supplied with 
water, but only from the waterworks of the 
borough, & by payment of water rates, there being 
no natural supply. The manufactories in the 
town were generally supplied with water from 
wells upon the properties themselves, though 
small steam engines in wai’ehouses frequently 
were not : — Held : there was a misdescription, & 
a purchaser who purchased on the faith of the 
description of the t)articulars, without knowing the 
real state of the case, could not be compelled to 
complete his purchase without compeixsation. — 
Leyland V. Illingwcuith (1860), 2 Do G. F. & J. 
248; 45E. B.617; euh nom. Leyland v. Illing- 
woBTir, Ex p. Walker, 29 L. .1. Ch. 611 ; aub 
nom. IjEyland v. Iliangw^orth, Ex p. Webster, 
2 L. T. 587 ; 24 J. F. 595 ; 6 Jur. N. S. 811 ; 8 
W. R. 695, I.. JJ. 

Annotations :~Com&. Doniiy r. Hancock (1870), 18 W. R. 

566 ; Cato r. Thompson (1882), 9 Q. B. D. 616 

1399. Misdescription of location.]— Shir- 

ley V. Davis (prior to 1802), cited in 6 Ves. at 
p. 678 ; 31 E. R. 1254. 

Annotations Comd. Drowo r. Hanson (1802), 6 Ves. 675 ; 

Halsey r. Grant (1806), 13 Ves. 73. 

1400. — .]~ Dyer V. Hargrave, Har- 

grave V. Dyer, No. 545, ante. 

1401. Misdescription of quantity.] — A con- 

tract for the purchase of a farm described it as 
containing ‘‘ 349 acres or thereabouts, be the same 
more or less ” ; He stipulated that the premises 
should be taken at the quantity above stated, 
whether more or less : in fact-, the farm consisted 
of only 349 customary acres, which were less than 
the same number of statute acres by about 100 
acres or upwards. On a bill being filed for specific 
performance, the purchasei’, admitting that he 
had been for several months in possession of the 
property, & had exercised acts of ownership over 
it, on the faith that a good title to 349 acres would 
be shown, insisted, that, m the contract, acres 
meant statute acres, & that he was not bound to 


perform the contract, unless 349 statute acres were 
conveyed to him : — Held .* in such a case, a refer- 
ence of title would not be dii'ected on motion. 

Semhle : the stipulation that the premises should 
bo taken at the quantity before stated, be the same 
more or less, would not cover so large a deficiency 
as existe-d here. — Portman v. Mili. (1820), 2 Russ. 
570 ; 38 E. R. 449, L. C. 

.innotations CoMd. Whittomore Mttemore (18(>9), 

L. R. 8 Eq. 6(13 , Jacoba v. Kevell, |I9()0] 2 Ch. 8.i^ 
Refd. NicoU t>. Chumbera (1852), 11 C. B. !i»B ; 
f. Glyun (1855), .3 W. K. 4 C 3 ; .loHffo r laker (1883 . 
11 Q. Terry Whiles Lunlract (1886), 

•>»> 11 


1402. .] -- A tenant in posse.ssion pur- 

chased the property, Avhich was represented to be 
46 feet in depth : it tinned out to be 33 only : — 
Held : lie was entitled to an abatement. — K ing v. 
Wii^SON (1843), 0 Beav. 124 ; 49 E. R. 772. 

Annotations :~J)iBtd. I’arkixi v. Thorobl ( 18.51 ), 2 Sim. N. S. 
1. Refd. Koutbeomb v. Evotor (Bp.) (1847), 6 Hare, 
213 ' Manaon v Thacker (1878), 7 Ch. D. 620 ; Groen v. 
Sevln (1879), 13 Ch. H. 589. 

1403 . .]-~Re Fawcett & Holmes’ 

Contract, No. 1365, ante. 

1404. Misdescription of value.]— O uth- 

BERT V. Baker (1700), Sugden’s Vendors & Pm- 

chasers 14th ed., p. 313. 

1405. — .] — In suits as to the siiecihc 

performance of a contract to purchase large 
colliery works the purchasers alleged as a defence 


1897 1. Miadcseripiion of con- 

dition — State of houae cultwation of 
land.] — Canai).\ Permanent Buieiunu 
& Savinos Sooietv V. Youno (1871), 
1 8 Gr. 566.— CAN. 

1401 i. Miadcaenplion of guan- 


7.1— Heath v. Aleen (1875), 1 

V. L. R. (Kq.) 176.~AUS. 

1401 ii. .1 — Cox r. Hoban 

(1911), 12 C. L. R. 256.— AUS. 

1401 iil. — .] — Sl'RiNCiEU f. 


(Alta.) (1915). 33 W. L. R. 
365 ; 9 W. W. R. 922.— CAN. 

p. Representation collateral to 

contract .] — Corbett v. Jones, [1918] 
N. Z. L. R. 951.— N.Z. 
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Sect. 7. — Specific pcrformat^ec with compensaHon : 
Sub-scd, 1, A. jd), (r) <&: (/), & B. (a).] 

misrepresentation by the vendors as to the value. 
As to several allegations the purchasers were held 
to have failed, & specific performance was decreed, 
but with compensation to the purchasers in respect 
of an alleged misrepresentation as to the amount 
of stores consumed in the collieries, & a consequent 
excess in the statement of income. An inquiry 
was directed as to such compensation, & it was 
found that there W’as a largo excess in the state- 
ment of income beyond its true amount : — Held : 
(1) the purchasers were entitled to a deduction 
from their purchase-money bearing the same 
proportion to the whole purchase-money as the 
excess bore to the income stated ; (2) as no 

direction as to costs was given by the original 
decrees in the suits, & as the purchasers were held 
to be entitled to a considerable abatement, the 
vendors must pay the costs of the suits, & could 
not on the hearmg on further consideration be 
relieved from payment of any parts of the coats 
on account of the failure of the purchasers as to 
part of their case on the original hearing. — Powell 
V. Eluot (1875), 10 Ch. App. 424 ; 38 L. T. 110 ; 
23 W. R. 777. E. C. & L. J. 

Annotations: — As to (1) Consd. Riuld r. LasoelleK, [1900] 

1 Ch. 815. Refd. lie Fawcett’s Trustees & Holmes (1889), 
G1 L. T. 105. Oencrally, Mentd. Ebbs v. Boulnois (1875), 
44 L. J. Ch. C91. 

1406. .J — Re Deptford Creek Bridge 

Co. & Bevan (1884), 28 Sol. Jo. 327, C. A. 

{e) Property Subject to Incumbrances. 

1407. Whether specific performance decreed — 
Tithes.] — K er V. Cloberry (1814), 1 IIov. Supp. 
209 ; 34 E. R. 755. 

1408. — .] — Stanhope’s (Lord) Case 

{circa 1785), cited in 6 Vos. at p. 678 ; 31 E. R. 
1254, L. C. 

Annotaiion : — Reid. Drewc t\ Hanson (1802), G Vca. G75. 

1409. ,] — Drewe V. Hanson, No. 

1358, ante. 

1410. - — — — ~ .] — The pui’chasor of an estate, 
sold as tithe free, cannot be compelled to take it 
subject to tithe on terms of compensation ; but 
an estate of 140 acres being sold under a decree, 
the particulars stating about 32 acres to be tithe 
free, & no evidence of exemption having been pro- 
duced on the reference of the title, the master was 
directed to certify the proper amount of com- 
pensation. — B inks V. Rokeby (Lord) (1818), 2 
Swan. 222 ; 36 E. R. 600, L. C. 

Annotations : — Apld. Smith v. Tolcher (1828), 4 Rus.s. 302. 
Reid. Bowyer v. Bright (1821), M'Clo. 479. 

1411. Tithes not inducement to con- 

tract.] — a general rule, where land is a^eed to 
be sold tithe free, the right to the tithe is to be 
considered so material to the enjoyment of the 
land, that a purchaser is not compelled to complete 
his contract with a compensation, if a good title 
cannot be made to the tithe ; but this rule admits 
of exception, where the circumstances manifest, 
that the right to the title did not form any induce- 
ment to the pumhaser to enter into the contract. — 
Smith v. Tolcher (1828), 4 Russ. 302 ; 38 E. R. 
819. 

1412. Outgoings.]— A contract having been 

made for sale of an estate, it afterwards appeared 
that there were several outgoings from the estate, 
which were not disclosed at the time of the con- 
tract ; yet there being matters which lie in com- 
pensation, the contract shall be carried into 


execution, with an allowance only to the pur- 
chaser for these particulars which diminish the 
value. — H owland v. Norris (1784), 1 Cox, Eq. 
Cas. 69 ; 29 E. R. 1062, L. C. 

1413. Small incumbrance.] — Guest v. 

Homfray, No. 761, ante. 

1414 . Sporting rights.] — If a purchaser a^r 

the delivery of the abstract, on the face of which, 
part of the estate appears to be subject to a right 
of sporting, not mentioned in the particulars of 
sale, enters into possession, he waives that 
objection. 

The objection having been waived, an offer of 
compensation made by a clerk of the vendor’s 
solr., without express authority, is of no effect. — 
Burnell v. Brown (1820), 1 Jac. & W. 168 ; 
37 E. R. 339. 

Annotations : — Apld. Smithson v, Powoll, Powell v. Smithson 

(1852), 20 L. T. O. S. 105. Distd. Edwards-Wood v. 

Morjorlbanks (1860), 7 H. L. Cos. 806. Reid, lie Gloag 

& Miller’s Contract (1883), 48 L. T. 629. 

1416. Quit rents.] — (1) Quit rents, being 

incidents of tenure, are proper subjects of com- 
pensation. (2) Qu. : as to rentcharges, which 
are not incidents of tenure ; though the ct. has 
allowed them, when small, to be subjects of 
compensation. — E sdaile v. Stephenson (1822), 
1 Sim. & St. 122 ; 67 E. R. 49. 

Annotations: — As to (1) Reid. Catling v. G. N. By. (1869), 

21 L. T. 17 Cknerally, Reid. Jones r. Mudd (1827), 4 

Itiiss. 118 : Portman r. Mill (1839), 3 Jiir, 356 ; Do Vi.smo 

V. De Vlsme (1849), 1 H. & Tw. 408, 

1416. — - Rentcharges.] — E sdaile r. Stephen- 
son, No. 1415, ayiic. 

1417. Tax,] — An estate sold, & at the 

auction, eau brink tax st ated at a certain amount, 
& a corpn. tax at a certain amount. It was 
afterwards discovered that the eau brink tax was 
less than the amount stated, A th(' corpn. tax 
more, & on a bill filed by the vendors for a si)eciric 
performance, deft, claimed compensation for the 
excess in amount of the corpn. tax, after deducting 
the difference in the amount of the eau brink tax, 
the ct. allowed the compensation.--- ToWNSIIEND 
p. Oh,\N(jeii (1817), 9 L. .1. O. S. (3i. 176. 
Annotation: — CoDSd. Barraud v. Arrlior (1831), 9 L. J. 

O. S. Ch. 173. 

1418. — .] — Barraud v. Archer, No. 

1371, ante. 

1419. Waiver of objection to Incumbrance — 
Effect on compensation.] — B urnell v. Brown, 
No. 1414, ante. 

(f ) Compensation Incapable of Computation. 

1420. Whether specific performance decreed.]— 
Demurrer to a bill praying specific performanct* 
of a contract for an exchange of lands, which 
deft, had refused to perform on the ground of a 
want of title to a small proportion of the land 
agreed to be conveyed to him, pltf. tendering a 
full &. adequate compensation, to be ascertained 
by reference to the master, allowed on the objec- 
tions that the bill did not state such a case as 
was necessary to satisfy the ct. that the subject- 
matter of the suit was one which was palpably & 
obviously matter for compensation, & capable of 
being compensated. — B owyer v. Bright (1824), 
13 Price, 698 ; M'Cle. 479 ; 147 E. R. 1126. 

1421. .]— Nouaille V. Plight, No. 1282, 

ante. 

1422. .j — R iugway V. Gray, No. 1280, 

dttiCm 

1423. -- — - Sale of timber — Misrepresentation as 
to size.] — Bill by the vendor for the specific 
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performance of a contract to purchase a timber 
estate, where the paiticulars of sale described it 
as comprisinK a certain wood “ with upwards of 
66 acres of fine oak timber trees, the average size 
of which approached 50 feet,” in the particulars 
of the lot described it only as 65 acres 2 roods & 
12 perches of growing timber.” It appeared, on 
the evidence for plti., that the average size of 
the trees was about 35 feet, but on that for deft, 
that it was only about 22 feet ; & deft., more- 
over, alleged that it was sold at a, time when he 
had no means of seeing the wood, & that he relied 
on the particulars of sale : — Held : as the repre- 
sentation on the particulars of sale had proved 
to be incorrect, «& as it was not shown that deft, 
knew it to be incorrect at the time of making the 
contract, the ct. would not, at all events, enforce 
the specific performance of the contract without 
compensation ; & it was not a case in which the 
ct. could measure 1 he extent of the deficiency, or 
ascertain the amount of compensation, & the bill 
must therefore be dismissed. — Buooke (Loud) v. 
IlouNTHWAiTE (184(5), 5 Hare, 29S ; 16 L. J. Ch. 
332 ; 10 Jur. 056 ; 67 E. R. 926. 

All fwiat ton Reid. IJeiniy v. Hancock (1870), 18 W. II. 

560. 

B. Ihght of Purchaser to Specific Performayicc 
with Covipcnsation. 

(a) In General. 

1424. Basis of jurisdiction to order specific per- 
formance — Estoppel.] — Mortlock v. Biuj.er, No. 
19, ante. 

1425. .] — 'St'hcro a husband wife 

agreed to sell the wife’s estate in fee simple, the 
jiurchaser being aware that the instate belonged 
to the wife, ^ the wife aftenvards refused to 
convey : — Held : the purchaser could not compel 
the husband to convey his interest ic accept an 
abated price. 

If a man professes to be owner of the fee simple 
A undertakes to sell the fee simple 6c it turns out 
that lie liad not the power so to do, the purcha.ser 
not being at tlie time aware of the difficulty, then 
the vendor must convey as much as he can 6c 
submit to an abatement. But the case is wholly 
different where the vendor does not profe.s.s to 
sell the fee hut only that estate which he is able 
to dispose of (Lord IlATirEULEY, ('.).— (Castle v. 
Wilkinson (1870), 6 Ch. Api). 634 ; sub nom. 
Wilkinson v. (’astle, Ca8ti.e v. Wilkin.son, 39 
L J. Ch. 843 ; 18 W. R. 586, L. C. 6c L. .1. 

Annolotions : — Apld. HooTtcr V. Smart, Bailey r. Piper 

(1874), L. 11. 18 Eq. (IHIL Distd. Hupoiaft v, Huperuft 

(18117), 76 L. T. :J41 ; IOkIU LasoelfeH, fPJOOJ 1 Ch. 

815. Mentd. Cahill r. Cuhlll (1883), 8 App. Cae. 4 20. 

1426. .J — (1) The ct. will not, at the 

instance of the purchaser under an open contract 
containing no inovision for compensation, decree 
specific performance of the contract with com- 
pensation in respect of covenants restricting the 
building on or user of the land sold. By granting 
the piu'chaser such relief, the ct. vould not only 
ho making a new contract never contemplated 
hy the parties, but would also he extending the 
equitable doctrine of specific performance with 
compensation beyond it-s proper limits. 

The extreme difficulty in assessing comiiensa- 


tion in respect of covenants of that nature is 
another consideration which will influence the 
ct. in refu.sing such relief. 

(2) "Wliero the purchaser seeks specific per- 
formance with a proportionately large abatement 
of the piuchase-money in respect of defects of 
wliicb, as tlie purchaser knew, the vendor was 
unaware at tlie time of entering into the contract, 
the ct. will not grant him relief, because of the 
great hardship wliich would be thereby imposed 
upon the innocent vendor. 

(3) The jurisdiction to enforce specific per- 

formance with compensation for defects on a 
vendor, in cases wliere the contract is silent as 
to compensation, rests on the equitable estoppel 
refeiTed to in Morilock v. BuHcr, No. 19, anie^ 
6c Caslle v. Wilkinson^ No. 1425, ante, namely, 
that where a vendor has represented & contracted 
to sell an estate as his own, 6c the purchaser has 
relied on the representation, the vendor cannot 
afteiwards be heard to say he has not the entirety. 
— Rudd v. Lascelles, [1900] 1 Ch. 815 ; 69 

L. .1. Ch. 396 ; 82 L. T. 256 ; 48 W. R. 686 ; 
16 T. L. R. 278. 

Annotaiionit': — Qenrralli/, Reid. Halkett v. Dudley, [1907] 

1 Ch. 590 ; liuthorford v. Actou-Adams, [1915] A. C. 

86G. 

1427. Condition providing to rescission of con- 
tract.] — One of the terms of an agreement was that 
the contract should be void if tlio purchaser’s 
counsel should bo of opinion that a marketable 
title could not lie made by a certain time. The 
counsel being of that opinion, a bill by the pur- 
chaser for a specific performance, with a com- 
pensation, was dismissed with co.sts. — Wn..UAMS 
V. Edwards (1827), 2 Sim. 78 ; 57 E. R. 719. 
AiinoUitions : — Reid. f^umBbury r. Jones (1839), 5 My. & 

(’ 1 . 1 : Walker r. JelTroys (1842), 1 Hare, 341 : Aboraman 

Ironworks v. Wlckena (18G8), L, R. 5 Eq. 485 ; Hudson 

r. Ruck (1877), 7 Ch. D, 683. Mentd. Taylor v. Cook 

(1836), You. 201 ; Re Lo Brosseur & Oakloy, Ex j). 

Terrell (189G), 7 4 L. T. 717. 

1428. .] — Nelthohrk v. IIolgate, No. 

1067, ante. 

1429. Specific performance or rescission — Elec- 
tion by purchaser — Property in possession of 
tenant.] — l)eft. contracted to sell an inn to pitf., 
6c in tlie treaty represented to him that the 
agreement which the tenant in fiossession held it 
was a void agreement that he would give pltf. 
jiossession at Michaelmas following. He had in 
fact given the tenant notice to quit at that tune ; 
the tenant did not quit. Those representations 
were proved by witnesses : — Held : pltf. was 
entitled to be released from the agreement, or he 
might at his election perform it & have com- 
pensation. He elected to have performance, & 
it was decreed to him, with compensation 6c 
costs.— B esant V. Richards (1830), Taml. 609 ; 
48 E. R. 203. 

1430. Right of heir of purchaser.]— Collier v, 
Jenkins, No. 1385, ante. 

1431. Decree without order for compensation — 
Compensation unjust.] — An estate was put up to 
sale in lots. In the particulars the lots were 
described respectively as “ All that, etc., com- 
prising I^ot — in the sale plan.” The sale plan, 
circulated at the auction, represented a well on 
Lot 4, with a drain & pipe conveying the water 
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1427 i. liaaie of jurisdiction to order 
specific pcrformaitce — Estoppel. ] — Gan - 
I) Ell V . Murhay, Zobkl V . Muiuiay 
(1907), 6 O. L. 11. 576.— AUS. 

1427 II. .]— Tbo right, of a 

purebaaor to obtain epeolflc porforni- 
auoe, with abatemout, of a contract to 

J. — VOL. XLII. 


sell land is limited to tbo casos wbero 
tboro Is a representation by tbo vendor 
of ability to convey. — WimoN v. 
Battkrsov, [1919J 1 W. W. R. 999 ; 
39 J). L. 11. 642 ; 14 Alta. L. R. 102.— 
CAN. 


r. Equitable jurisdiction .] — The 

remedy of speclflo performanco of 



given to a purclioser by Engiish ota. of 
equity, is imkuown to tbo law of [Scot- 
land. That law rejects the actio quardi 
minor is, N; its principle, for tbo reason 
appai’cntly that to assess oomponsa- 
tlon to tbo purchaser for part of the 
estate sold, which the vendor boa it 
not in bis power to convey, would 
virtually bo to make a new bargain 
for the parties which they had not 

P P 
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Sect. 7. — Specific performance loith compe^isaiion : 

Suh-sccL 1, B. (a) <&; (6).] 

from the well through Lot 2 to Lot 1. Pltf. the 
purchaser of Lot 1, filed his bill for specific per- 
formance, with compensation for the loss of the 
water, the vendor having conveyed away the 
other two lots without any reservation to pltf. of 
a right to the flow of water from the well : — 
Held : the sale plan, accurately describing the 
existing state of the property, would not carry 
the case higher than a view of the property by 
the purchaser, decree for specific performance 
without compensation. 

Nothing could be more unjust after the vendor 
has put it out of his power, by conveyances, to 
gr^t it liimself, to allow a purchaser to make 
this claim. . . . The ct. would not, after that, 
give pltf. the relief asked in respect of compensa- 
tion (WiGKAM, V.-C.). — FeWSTER V. TURNER 
(1842), 11 L. .T. Ch. ICl ; 6 Jur. 144. 

Annoiahons : — Mentd. Cash v. Belcher (1812), 1 Hare, 310 ; 

Tipping V. Power (1842), 1 Haro, 405. 

1432. Whether claim for compensation pre- 

cluded.] — (1) A. contracted to sell to B. the fee 
simple, clear of incmnbrances. B. aware that on 
a former occasion an attempted sale had gone off 
in consequence of A.’s wife refusing to bar her 
dower, asked as to this, & was informed that she 
would now join. Aitenvar<ls she refused to 
join : — Held : B. was entitled to compel a specific 
I^erfoimance, with a compensation A indemnity 
against the right to dower. 

Scmhle : a proper indemnity would be lo retain 
in ct. a third part of the pm‘chasc-money, the 
dividends to be paid to A. & his assigns dui'ing 
the joint lives of himself and wife : & if she 

sm’vived A. to B. during her life : & upon her 
decease, the capital so retained in ct. to be paid 
to the husband .A. 

(2) At the hearing, the decree, as drawn up by 
pltf., was simply for specific performance, although 
the ct. had directed it to be without prejudice to 
the question of compensation ; — Held : pltf. was 
not thereby precluded, as having elected to take 
the decree in that form, from asking for com- 
pensation. 

(3) The want of mutuality is not a sufficient 
argument against granting specific performance, 
with compensation, at the prayer of a purchaser, 
although a vendor could not compel a pmehaser 
to accept such a compensation. — Wilson v. 
Williams (1857), 3 Jur. NT. S. 810. 

1433. Compensation for unmade road.] — Pea- 
cock V. Penson, No. 370, ahlc. 

1 434. Sale by auction — ^Communication of altered 
conditions of sale — Not heard by bidder.] — Manser 
V. Back, No. 491, ante. 

1435. .] — A clear & distinct i 


statement by an auctioneer at the time of sale 
verbally coneoting a material misdescription in 
the particulars disentitles the purchaser to specific 
performance wdth compensation for that mis- 
description even if ho does not hear the statement. 
— Re Hare <fc O’More’s Contract, [1901] 1 Ch. 
93 ; 70 L. J. Ch. 46 ; 83 L. T. 672 ; 49 W. R. 
202 ; 17 T. L. R. 46 ; 46 Sol. Jo. 79. 

1436. Defect not in subject-matter of sale — Sale 
of advowson — Incumbrance on living.] — Anadvow- 
son was sold. After the sale the purchaser found 
that there w^as a mtge. on the living in respect 
of money advanced to build a new parsonage 
house : — Held : this did not form a ground for 
rescinding the contract for the advowson or for 
allowing to the purchaser a deduction from the 
amount of the pmehase-money. — E d wards- Wood 
V. Marjoribanks (1860), 7 U. L. Cos. 806 ; 30 
L. J. Ch. 176 ; 3 L. T. 222 ; 6 Jur. N. S. 1107 ; 
11 E. R. 321, H. L. 

Annotations: — Mentd. Gatayes v. Flather (1865), 34 Beav. 

387 ; Torranoo v. Boltou (1872), 41 L. J. Cli. t>43. 

1437. Purchaser acting under mistaken informa- 
tion.]— Fairiiead V. SOUTHEB, No. 639, ante. 

1438. Defect discovered after completion of sale.] 

— Allen v. Richardson, No. 623, ante. 

(b) Performance to Extent of Vendor's Interest. 

1439. Whether specific performance decreed.] — 
Paton V. Rogers, No. 002, ante. 

1440. .] — Western v. Russell, No. 124, 

ante. 

1441. .] — A party, acting as the absoliito 

owmer, contracted to sell property, lie was the 
absolute owner of part, &, as to the otlier part he 
was tenant for life, with a power of sale, at his 
request & by his du-ection, vested in trustees. 
Upon a bill by the purchaser for a specific per- 
formance, an inquiry was directed “ W'hether deft, 
could make a good title, or could, by application 
to the trustees, procure a good title to be made.” 

Difficulty in decreeing a partial performance of 
a contract, whore a vendor has not the power of 
fully performing it. 

The general mle, subject to some qualification, 
undoubtedly is tliat where a party has entered 
into a contract for the sale of more than ho has, 
the purchaser if he thinks fit to accept that which 
it is in the power of the vendor to give is entitled 
to a performance to that extent (Lord Lang- 
DALE, M.R.). — Graham v. Oliver (1840), 3 Beav. 
124 ; 49 E. R. 48. 

Annotations : — Befd. Wilson v. Williams (1857), 3 Jur. N. S. 

siu. Mentd. Malcolm v. Scott (1843), 3 Hiiro, 39. 

1442. With reduction of purchase-money In 

respect of deficiency.] — Dale v. Lister (circa 
1800), cited in 16 Ves. at p. 7 ; 33 E. R. 886. 

Annotations :~-ConaA. Milligan v. Cooko (1809), 16 Vos. 1 ; 

Thomas v. Dorlng (1837), 1 Kcou, 729. 


made for themselves. — S ticwaut v. 
KRN.NEnY (No. 1) (1890), 15 App. Cub. 
75.— SCOT. 

1. Specific perfoTtnanre or rescis- 
sion — Rescission 'iinpossU)le.}-—ljA. Fon- 
ciEUE Franco Bii:t.gk v. Duggan 
(Alta.), 11910] 2 W. W. 11. 880.— 

CAN. 

a. Decree imthout order for com- 

i icnsatum — Slight deficiency . }— Wilson 
DUMBER Co. r. BmrsoN (1910), 17 
O. W. R. 820 ; 2 O. W. N. 410.— CAN. 

1438 1. Defect discovered after enm- 
plchon of sale.] — Re Murray & Keicr 
(1887), 13 O. R. 414.— CAN. 

b. Specific performance unth aJjaie- 
went of purchase -numey or darnayes — 
RUdion by purchaser.] — A purchaser 
who elects to luke what the vendor can 
convoy, with an abatement of the 
imrchaHo-money for a dehcloncy in 
title, quantity or quality of the estate, 


Is not entitled lo anything beyond that ; 
when he makes his election, he agrees 
to take part pciformanco with the 
ahatoment, in Jlcu of the rights ho 
might otherwise have arising out of 
the contract or the breach of it. So 
clamagOB will not be awarded in addition 
to the abatement of the lireach of tlio 
pm-chose -money. — Ontario Asphalt 
Block Co. v. Montreuil (1913), 6 
U. W. N. 298 ; 29 U. L. R. 534.— CAN. 

0 . Deficiency in quality — Representa- 
tions innocent cfc’ not included in con- 
tract.] — (Joinponsatlon is not re- 
coverable in a Buit by a i)urcha8er for 
Bpechlc performance, for iieticloucy in 
the quality of the land gold wliero the 
reproBontatlon ob to such quality was 
on innocent representation not included 
in the contract Sc not amounting to a 
warranty. — Sciimiot & Bellshaw v. 
Greenwood (1912), 32 N. Z. L. It. 
241.— N.Z. 


PART V. SECT. 7, SUB-SECT. 1.— 
B. (b). 

1439 i. Whether sjtecific perfomiamc 
dccreid .] — Where there is a defieJenoy 
in the property agi’ood to be sold tiio 
purcliaser has a right to take what the 
vendor has. — Dixon v. Dunmoke 
(1913), 24 O. W. R. 774 ; 4 O. W. N. 
1501 ; 12 D. L. R. 649.— CAN. 

1442 i. With reduction of pur- 

chase-money in respect of defidenev .] — 
Gail v. Mitouell (1924), 35 O. 1j. R- 
222 : 25 S. R. N. S. W. 317.— AUS. 

1442 ii, .] — Osborne v. 

Farmers’ & Mechanics’ Building 
Sooiety (1855), 6 Gr. 320. — CAN. 

1442 iii. .1— MaoEchbn v. 

MaoDonald (1004), 37 N. S. K. 59.— 
CAN. 

1442 Iv. .] — Davisd. Shaw 

(1910), 16 O. W. 11. 273 ; 21 O. L. R- 
474 ; 1 O. W. N. 001.— CAN. 



Paiit V. — Proceedings for Specific Performance. 


579 


1443 . -.] — Mortlock V. Bullbr, No. 
19, ante. 

1444. '.] — Specific performance decreed 

upon the bill of the purchaser, with compensation 
for a defect of title if to be ascertained by reduction 
of the purchase -money if not, or pltf. would so 
take it, with an indemnity. — ^M uxigan v. Cookio 
( 1808). 16 Ves. 1 ; 33 E. R. 884. 

A^motatiom : — Consd. Thomas v. Dei-inj? (1837), 1 Keen, 

72U. Dbtd. James v. Litchfield (186U),‘31 L. T. 521. 

1445. .] — General rule of specific per- 

formance, that the purchaser shall have what the 
vendor can give ; with an abatement out of the 
purchase-money for so much as the quantity falls 
short of the representation — H ill v. Buoklky 
( 1811), 17 Ves. 394 ; 34 E. li. 153, 

Annotations : — Distd. Whoatloy v. SJado (18:J0), 4 81m. 12(5. 

Apld. Crompton v. Melbouruo (18.12), 5 81m. 353, FoUd. 

Jones V. Evans (1848), 12 L. T. O. 8. 24. N.F. Durham 

r. Loirard (1865), 34 Hoav. Oil. Consd. AV Aspiuall Sc 

Powell’s Contract (1889), 3 L. R. 446. 

1446. .J — An agreement was entered 

mto with two vendors for the sale of two-sixths 
of certain leasehold property, together with other 
the estates & interest of the vendors therein. It 
turned out that the vendors wcie only entithid 
to two twenty-one parts cadi of f he estate : — 
Held: the purchaser was ('tititled to spe(‘dic 
performance of the contract, to f he extent of tlio 
vendor’s interest, with a proportionate abate- 
ment. — .T one.s V. Ev'ans (1848), 17 E. J. (4i. 469 ; 
12 L. T. O. 8. 24 ; 12 Jur. 6(54. 

1447. — - - -.J — Barne.s i\ Wood, No. 844, 

ante. 

1448. - .J— C’A.STl.E V. W'JI.KINSON, No. 

1425, ante. 

1449. .j— Vendors agreed to sell tin* 

entirety of cc'i’lain freehold preijerty for the .sum 
of )i6,000 ^ to make out a goo(i marketable title. 
Tlie purchaser, in consequence of delays on tJie 
part of the vendors, filed a bill for sped tic per- 
lormance of the agreeineut . It wa.s subsc'qucntly 
discovered tliat the vendors were entitled to only 
a. moiety of the property : — Held : th<' iiurdiaser 
was entitled to a decree for speoidc performance 
of the agi'cemont by the vendors of their moiety, 
with an abatement of one-half of the purchase- 
money. —Hooper v. Hmart, Bailey v. Piper 
(1874), E. K. 18 Eq. 083; 43 E. J. Gh. 704; 31 
Iv. T. 86 ; 22 W. H. 913. 

.Onm/uLon .'—Distd. Naylor v. Goodall (1877), 47 L. J. Ch. 

5.4. 

1450. .J— By marriage .settlement real 

estate was limited to such uses as A. A. B., husband 
A; wife, should aiipoinl, A in default of appoint- 
ment to the use of trustees duriug the life of B., 

1442 V. — .1— STK\v.uri' v. 

White (1910), It W. L, 11. 596. - CAN. 

1442 vi. .] “It Is a Kcneral 

piiiK’iplo that where a uusioproscnta- 
liojj l.s made by a vendor as to a matter 
within his kuowlodftc, even thouiJfh 11- 
may ho founded upon an honest 
heliof in the truth of what ho states, A 
tlie imrohnscr has been misled by sueli 
misrepresentation, the purchaser Is 
entitled to have the contract epeclli- 
eully performed so far us the vendor 
Is able to do bo, & to liave eonipeu.sa- 
ttou for the dollcioney. — t:o\,\oK r. 

Po'lTS. 118971 1 1. R. 534.— IR. 

d. I'ropcrty snhjcct to 

utmrr .] — Although at law the rlght 
to dower Is, during the life of the 
vendor, a nominal Incumbrance only, 
the purohaaor has a right in equity to 
eornpcl Its removal, or to have speeillo 
pertormanco of the contract, with an 
abatement In the amoimt of the 
purohoso In respect of such incum- 
br^oo. — K kndrkw r. Siikwan (1854), 

4 Gr. 578.— CAN. 


in trust for her separate use, with remainder to 
A. in fee. A. entered into a contract to sell the 
property to 0., who had notice of the provisions 
of the settlement ; & in the contract it was stated 
that A. would “ procure a pTOper assurance of 
the premises to the purchaser, to be executed by 
all necessary parties.” The purchase-money was 
imid by 0. to tlie trustees of the settlement, & by 
them invested pursuant to the contract ; & a 

di'aft conveyance in the form of a joint appoint- 
ment by A. & B. to C. was approved, but before 
executing it A. died suddenly. B. having after 
A.’s death refu.sed to convey lier life interest : — 
Held : G. was cni it-l(>d to siiecific performance 
to the extent of A.’s reversion m fee, with com- 
pensation in respect of B.’s life interest, & a lien 
on the invested purchase-money in the hands of 
the trustees of the settlement. — Barker v. Gox 
(1876), 4 Gh. I). 461 ; 46 I.. J. Gh. 62 ; 35 L. T. 
662 ; 25 W. K. 13K ; jn'evwus procetdimjs, suh 
nom. Gox v. Bahker, Barker v. Cox, 3 Gh. D. 
359, G. A. 

Annotation .— Consd. Naylor r. Goodall (1877), 47 L. J Ch. 53. 

1451 " — — — — Pltf. offered to take a l(*asi* 
of a farm btdonging to deft, at a i-ent of £500 jicr 
annum specifying in his tender tiie closes wliicii 
lu! wished to take, with their acreage wlncii 
amounted in the whole to 249 acres. Deft.’s 
agent desired to let only 21 4 acres w’lth this farm, 
hut he accepti'd plt-f.’.s oft<‘r wulhout looking at 
the acreage included in it. He had, in fact, 
already let one of the closes to another pei-son. 
Another tend»*r had been made by a former tenant 
for the same farm as comjirising 235 acres & deft.’s 
agent admitted in examination that he thought 
pltf. had tendered for the same quantity of laud 
as the foriiu'r Emant. Pltf. coinmeneed an action 
for specilic ])e‘rformanco against deft., & was 
willing to take a lease of the 214 acres at a pro- 
portionately reduced rent : — Held : deft, must 
gi-ant pltf. a l(*nse of 214 acres at a rent reduced 
from £500 in the proportion ol 214 to 235. — 
Mc'Ken/ie V. JlESKETH (1877), 7 (di. 1). 675 ; 47 
E. J. (^h. 231 ; 38 E. T. 171 ; 26 W. R. 189. 

Annittatnm‘ 1 : — Consd. /.’c AsplnaJl & Powell’s C’oiitrnct 

(1889), 5 'r. L, R. 446. Mentd. Paget v. Marshall (1884), 

49 J. P. 85. 

1452. .] —Where two jiersons agreed 

to sell properly, of whom one -was (.‘ntilied to a 
moiety subject to a mtge. for its full value, & the 
other liad no interest -.—livid : a judgment for 
specific performance wdth abatement might be 
inaAi! again.st the former.— H orkocks v. Rigby 
( 1878), 9 Gh. D. 180 ; 47 E. J. (’ll. 800 ; 38 L. T. 
782 ; 26 W^ R. 714. 


e. — — Craps on larul owned 

hy third party .] — (JLEAVEU v. Nokth 
OK S('ori.iNM) Canaoian MoimiAUE 
Co. (1880), 27 Gr. 508.— CAN. 

f . — VndiHciosi d easement. ] — 

iiowLVNn r. ]{ vxKKoiu) (Alta.), [1919] 
2 W. W. R. 186.— CAN. 

g. Part of property said 

leithoui authority — Sale by ayent .] — 
\Vhcro an agent is authorised to soli 
land, & ho ellects a sale which hy 
inlhtHko luc'ludos a small portion of 
land which ho is not authorised to Hell, 
the sale is not altogether \old, but tho 
purohasor may eufoi'co Bpeclilo per- 
formance without abatement of pur- 
ehaso-inoncy, excluding the portion 
lo which tho authority did not extend. 
— Stf-vkn.s V. MonuAN (1887), 13 

V. Ji. R. 403.— AUS. 

h. Land including vendor’s 

homestead.] - A vendor rciircbculing 8c 
oontrootiug to hoII ou estate as his 
own camiot afterwards avoid his 
contract hetauiso he has not the 
entirety. Whci'o a vendor agreed to 


sell 400 acres of laud which included lua 
homestead which lie eould not C/Ouvey 
without his wife’s consent, the pur- 
chaaer w'as held entitled to spociflo 
lierformanee of the balance of tho land 
witli an abatement of tho price. — 
nAHEi>OR.sox V. Hohwki (Sask.), [1919] 
3 W. W. R. 86; 47 D. L, R. 613.— 
CAN. 

k. Sale by partner. ]- 

Where a contract la made by ono 
paitucr for tlie sale of partnership 
lands, to which tho other partner re- 
fuses to consent, the purohasor camiot 
Insist upon taking the share in the lands 
of the contracting partner with a 
jiroportlonate abatement In the price. 
— Chaiv V. RArrLK (1803), 20 A. R. 
291.— CAN. 

l. Contract to be void if 

vendor uniciUing to renume valid 
objection to tiUt'.] — Rowlkh v, Vaux 
(1919), 43 O. L. R. 521.— CAN. 

m. .} — Hitrlev r. Roy 

(1921), 04 D. L. R. 375 ; 50 O. L. R. 
281.— CAN. 


P P 2 



580 


Specific Performance. 


Seel. 7. — Specific performance with cotnpensalion : 

Sub-sect, 1, B. (b), (c) & (d) ; siHi-sect, 2, A.] 

1453. .] ■ — By a memorandum in 

writing, deft, agreed to lot, & pltfs. agreed to 
take, business pi*emisos for one year, witb an 
option for pltfs. at the end of the year to have a 
lease for seven, fourteen, or twenty-one years. 
Pltfs., having gone into possession under the 
agreement, & having laid out money in altera- 
tions, at the end of the year gave notice of their 
intention to exercise the option ; but when deft.’s 
title came to be investigated it was found that 
she was possessed of only a moiety of the premises, 
the other moiety being vested in her son, a minor. 
Deft, was decreed to perform spcciflcally so much 
of the contract as she was able to perform, with 
an abatement of one moiety of the rent. — Burrow 
V. SCAMMELI. (1881), 19 Ch. D. 175 ; 51 L. J. Ch. 
29C ; 45 L. T. 000 ; 40 J. P. 135 ; 30 W. B. 310. 

Annotations: — Refd. Clayton r. I.peoh (1889), 41 Cli. D. 

103 : lloxtcr V. Poai'co, [1900] 1 Cli. 341. 

1454. Lien of third party on estate for 

debt.] — A. being entitled to nine-sixteenths only 
of an estate, agrees, by mistake, to sell tlie entirety 
to B. Scmble : speoifio performance will not bo 
decreed as to the nine-sixteenths, with an abate- 
ment out of the purchase-money, especially where 
C. has a lion on the estate for a debt which would 
exhaust nearly the whole of the purchase-money. 
— Wheatley v. Slaue (1830), 4 Sirn. 120 ; 58 
E. R. 48. 

Annotation: — Dbtd. Burrow r. Scainiucll (1881), 19 Ch. D. 

175. 

1455. Vendor only tenant for 

life.] — Thomas v. Bering, No. 395, atite. 

1456. Necessity for purchaser’s igno- 

rance of state of title.] — Pltf. & deft, had been 
partnei*s in a brewery to which a number of tied 
houses w^ere attached. In an action between 
them an order was made for dissolution A: sale 
by tender. By the chief clerk’s certificate deft, 
was declared the i)ui*chaser, as being the highe.st 
bidder, of the moiety of pltf. 

The conditions, which wx*re prepared by pltf.’s 
solr. & approved by deft.’s sob*. & deft., provided 
that the title should be accepted as it stood, the 
properties being well knowm to both jiarties, & 
nothing was said about compensation. It subse- 
quently transpired that certain of the properties 
which were to be conveyed as freeholds were 
copyholds. Negotiations thereupon took place 
between the parties & their legal advisers, &, as 
it was feared that there would be delay, the 
properties being in mtge., a conveyance was 
executed by pltf. in the form settled by counsel. 
Deft., having had to pay a large sum in respect 
of enfranchisement of the copyholds, took out a 
summons in the action, in which he asked that 
pltf. might be ordered to pay him onc-Iialf of 
that sum in effect by way of compensation : — 
Held : the principle laid down in Mortloclc v. 
Bullcr, No. 19, anle^ which allow'ed the pur- 
chaser to insist on having all the vendor could 
convey, with a compensation for the difference, 
was confined to the class of cases where the 
vendor knew the title & the purchaser did not, & 
had no application to the present case, & there- 
fore it was unnecessary to consider whether 
compensation could be enforced by a purchaser 
after the money was paid & the conveyance exe- 
cuted. The summons was accordingly dismissed. 
— IlopCRAFT V. Hopcraft (1897), 70 L. T. 341. 


1457. Only In respect of deficiency In 

subject-matter described In contract.] — Ruther- 
ford V. Acton -Adams, No. 1360, ante, 

1458. Representation collateral to con- 

tract.]— Rutherford V. Acton-Adams, No. 1300, 
ante. 

1459 . Purchaser waiving all objections.] — 

Bennett v. Fowxer, No. 1664, post. 

1460. One of two joint vendors having no 

interest — Decree against vendor with Interest.] — 

Horrocks V. Rigby, No. 1452, ante. 

Agreement for lease .] — See Landlord 

Tenant, Vol. XXX., i^p. 407, 408, Nos. 704-710. 

(c) Knowledge of Purchaser of True Slate of Vendor's 

Tdle. 

1461. Whether specific performance decreed,] — 

When a vendor can make a title to three-fourths 
only of the pi-operty sold, the purchaser is not 
entitled to take the tlueo-fourths with an abate- 
ment, but ht! may take the three-fom*ths at tho 
price agreed on for tho whole. 

The ct. will not decree a specific performance 
which involves a breach of trust. 

I think that pltf, when he filed this bill was 
aw'are of the circumstances in which this part of 
the mafttT rested & that he did so at his own risk, 
being aware or having good reason to believe that 
no good title could be made to the whole of these 
premises (Romii.ly, M.R.). — Maw v. Topham 
(1854), 19 Beav. 570 ; 52 K. R. 474. 

Annotation Bailey v. T’lper (1874), 43 L. .T. CJi. 704. 

1462. .] Hopcraft v. lIopcRAKr, No. 1450, 

ante. 

1463. - - .] -The particulars of a contract for 

the sale of land contained a misdescription of the 
quantity of land in one parcel : — Held : the pur- 
chaser was n(tt entitled to compensation under tho 
contract, as he Avas well acquamt-ed with the land 
he Avas buying.— Cobbeti’ v. Locke-King (1900), 
10 T. L. R. 379. 

1464. — — Sale of settled estates.] — B atn- 
BRTDGE V. Kinnaird, No. 1270, ante. 

1465. Property subject to lease.] - Where a 

vendor contracted to sell certain property w'hich 
tho purchaser know to be in occupation of a tenant, 
& it was afterwards discovered by the purchaser 
that the tenant had a lease — Held : tho purchaser 
was affected with notiAM* of the lease, & was not en- 
titled to specific iieiformance with compensation. 

• — Jaaies V. LictU'TELD (1809), L. R. 9 Eq. 51 ; 39 
L. J. Ch. 248 ; 21 L. T. 521 ; 18 W. R. 158. 

Annotations : — Consd. Caballero v. Uonty (1874), 9 Cli. App. 

447. Refd. Carroll v. Kcrth, Kenys v. Carroll (1873), 

22 AA''. 11. 243 ; Phillips r. Miller (187.'.), L. B. 10 C. P. 

420. Mentd. Cavandor v. Bultecl (1873), 9 Ch. App. 

80, n. 

1466. Sale of wife’s estate by husband & 

wife.]— Castle p. Wilkinson, No. 1425, ante. 

{d) Compensation Incapable of Computation. 

1467. Whether specific performance decreed.] - 
Deft, agreed to sell to pltf. certain lands in N^ew 
South Wales free from incumbrances, & tho greater 
part of the purchase-money was paid. On in- 
vestigation of the title it appeared that these lands 
were held with other lands under a Crown grant, 
containing various reservations & conditions, with 
a proviso for re-entry on breach of condition. 
Pltf. filed his bill for specific performance, with 
compensiition on account of these reservations, 
offering to complete without compensation, if the 
cl. was of opinion that he was not entitled to it. 


PART V. SECT. 7, SUB-SECT. 1.— 
B. (0). 

1465 i. Whether sjiccific pcrjormance 


decreed — J’roperti/ mdiieet to lease.) — 
Cl^AliK V. Raynoh (N. S.) (1922), 05 
D. L. II . 425.-— CAN. 

n. Vendor contracting in repre- 


sentative ra]mcitg — Sale hy admini- 
stratrix .) — BoUDUKAU V. KKNEAULT 
(1910), 15 W. L. B. 414 ; 3 Alta. L. R. 
333.— CAN. 
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An order was made on appeal, declaring him 
entitled to compensation, & directing a reference 
as to the aiTiount. In answer to this inquiry it was 
found that the amount of compensation could not 
be ascertained. PJtf. then flled a supplemental 
bill, asking that if the compensation could not bo 
ascertained deft, might be decreed to rei)ay with 
interest the part of the purchase-money which he 
bad paid, & that pltf. might be declared entitled 
to a lien on the land for it : — Held : as pltf. was 
not bound to take the property -wdthout compensa- 
tion, & as the compensation could not be 
ascertained, he was entitled to the return of his 
purchase-money uith interest at 4 per cent., & to 
a lien on the estate for the amount. — WESTMACO'rr 
V. Robins (18(52), 4 De G. F. & J. 800 ; 45 E. R. 
12.84, L. JJ. 

1468. .] — Pltf. agreed to purchase an estate 

which, on the written contract, was, by mistake, 
stated to contain 21,750 acres ; it turnt'd t)ut that 
it contained only 11,814 acres: — Held: the pur- 
cliaser was not entitled to specilic pei'formance 
with a proportionate abatement for the deficiency 
of acreage, but that ho could only enforce the 
contract on payment of the full price, or rc.scind 
the contract. 

This is not a case in which the ct. could, upon 
any princix)le, assess compensation so as to make 
everything fair between them (Romilt.y, M.R.). — 
Duhitam (Eabl)-??. Ja-’.GARD (Sn: Francis) (1865), 34 
R(>av. (ill ; 34 I.. J. (4». 580 ; 13 E. T. 82 ; 29 
.1. P. 708 ; 11 .Tur. N. S. 70(5 ; 13 W. R. 959 ; 55 
E. R. 771. . . 

^{vnntdtwn^ • — Apld. Kudd r. LascclloH, [lOOOJ 1 Hi SI.'). 

Refd. ]Ma\vson i>. I'lotchcr (1H7U), L. U. JO Eq. 212. 

1469. Calculations founded on matters of 

chances -Proving fallacious.] —Pltf., at an auction 
became the purcha.ser & entered into a contract 
for the purchase of a manor of which deft, was 
seised in fee. Tlie deposit money was jiaid tfe it 
was agreed that the I’omairider of tlie purcliase- 
nioney should be paid &. pltf. be let into iiosse.ssion 
on Feb. 4, then next. On Jan. 23 a tenant of the 
manor died, A:, the vendors thereupon admitted a 
new tenant on the ct. roll before Feb. 4 without 
communicating with tlio purchaser. Ry this 
admittance the property was for tJic first time 
hroiiglit within tlie operation of C^opyliold Act, 
1852 (c. 51), by wliich the lord may be compelled 
to enfranchise at the instance of tlie tenant. Pltf. 
insisted, first, that he was entitl<‘d to the lines 
paid on this admittance ; &: secondly, that having 
entered into the contract upon the faitli of certain 
statements, lie ought not now to be jirejudiced 
by finding the enfranchiscable value of tlie jiro- 
perty impaired, & prayed for specific performance 
of the contract, with an abatement out of tlic 
purchase-money. Deft, demurred to the bill : — 
Held : the purchaser was not entitled to relief on 
account of calculations of value, founded on 
matters of chance, turning out to be fallacious. — 

( 'CDDON V. Ttte (1858), 1 Giff. 395 ; 31 L. T. O, S. 
310; 4 Jur. N. 8. 579 ; 6 W. R. 606 ; 65 E. R. 971 . 

1470. Reservations & restrictions In favour 

of third party.] — W estmacott v. Robins, No. 1467, 
anlc. 

1471. .] — Rudd v. I^ascelles, No. 

1426, ante. 

Sub-sect. 2. — Contract with Condition fob 

Compensation. 

•A. Itighflof Vendor to Specific Performance Subject 
to Compensation. 

1472. Error must not go to essence of contract.] — 

The particulars of sale of cei*tain property put up 


for sale by auction by deft, described the property 
as “ four freehold ground rents of £19 is. each — 
viz., £J 5 gi'ound rent, & £4 4.«f. garden rent, amount- 
ing to £76 16s. a year, arising from four capital 
residences of the annual value of £384, held by 
four leases granted to \V. R. for a term of ninety- 
live years each, wanting ten days, from Sept. 29, 
1844, with reversion to the proi>erty in about 
eighty years ” ; stated that the gardens would 
remain in the hands of the freeholder, & would be 
kept up by him ; & that the property sold was to 
be taken as that comprised in the leases mentioned 
in the particulars, the counterparts of which would 
be produced at the sale. The 8th of the conditions 
of sale stated that the conveyance to a x>urchaser 
should contain a grant on the part of the vendor 
of the iieriietual right of user of the gardens then 
enjoyed by the tenants of each house, as appur- 
tenant to each house ; & that the purchaser should, 
in consideration of sucli grant, grant to the vendor 
a perpetual yearly rentcliarge of £1 Is. out of each 
such house, with tlie usual powers of distress ; & 
the 10th condition provided that errors of descrip- 
tion in the particulars should not vitiate tlie sale, 
but should be matter for compensation, as pro- 
vided. Pltf. became the purchaser, & paid a 
deposit. The vendors to make out their title pro- 
duced foiu? counterparts of leases granted by one 
Roy to W. R. By each of the leases Roy, in con- 
sid(*ration of the yearly rents thereinafter reserved, 
& of the covenants t liereinafter contained, demised 
to W. R. a piece of land, with a messuage thereon 
for a term of ninety-five years, wanting ten days, at 
the yearly rent of £15 ; for the consideration 
aforc.said, & also in consideration of the further 
rent thereinafter reserved, covenanted with W. R. 
that it should bo lawful for him, & the tenants & 
occupiers of the messuage, at all times during the 
term, to enter into & use the pleasure ground or 
garden described in the Ica.so, & tliet he, Roy, 
would keep it in order. Then followed a covenant 
by W. R , that he would pay Roy llie said yearly 
rent thereinbefore re.serv<>d ; &, also, “ the further 
yearly rent or sum of £4 4s.,” in respect of the 
right of user of the garden, ” such last mentioned 
rent to be payable on the days, in all respects 
in a similar manner, with tlie rent of £15. Proviso 
for re-entry if the said yearly rents should be in 
arrear : — Held: (1) upon the construction of the 
leases, the £l 48. was not an additional rent arising 
from the resid<*nces, but a sum in gross payable 
under the covenant ; &, llierefoi-o, as no freehold 
ground rents of £19 4s. each, arising from the 
rcjsidences, could bo convoyed to tlie purchaser, 
that he was entitled to rescind the contract, & 
recover back the deposit ; (2) the thing sold was a 
different thing, & of a different nature from that 
contracted for ; it, therefore, the purchaser was 
not bound to take it , with compensation under the 
10th condition. — Robins v. Evans (1863), 2 
II. &■ C. 410 ; 159 E. R. 169 ; sub nom. Evans v. 
Robins, 33 L. J. Ex. 08 ; 11 L. T. 211 ; 10 Jur. 
N. S. 173 ; 12 W. R. 004, Ex Ch. 

Annotation ;—Jh to (I) Refd. Camborwcll & South London 
Bids. Hoc. r. Holloway (1879). 13 Ch. D. 7.'')1. 

1473. .] — lie Eawceit & Holmes’ Con- 

tract, No. 1365, ante. 

1474. Misdescription of property— Leasehold — 
Residue of term.] — Messuages cio.scribed in a par- 
ticular of sale aa held for the residue of a term of 
ninety-nine years from Juno 24, 1838, but not as 
being held by an original lease, were sold subject 
to conditions that the purchaser sliould not be 
entitled to call for the lessor’s title, & that any 
error or misstatement of tlie term of years should 
not vitiate the sale, but should be the subject of 
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Serf. 7. — Specific performance nifh comperu^ation : 

Siih-secf. 2, A. S.; suh-f^cri. 3. Serf. 8: 

Suh-serf. 1.] 

coinponsntion, und(‘r a i>rovision for arbn., 
autl)oi'ising the arbitrator of either party to 
proceed in certain events ex parte. The title 
proved t^ be an underlease, for a term less by 
three days tlian the term of niny-nine years 
granted by the original lease. The vendor filed a 
bill to enforce specitlc performance, with compensa- 
tion to an amount which liad been assessed, in con- 
formity with the conditions, by one arbitrator, 
nominated by the vendor, the purchaser having 
taken no part in the arbn. The ct. dismissed the 
bill with costs. — Madei^ey v. Booth (1818), 2 
l)c Cl. & 8m. 718 ; 64 E. R. 321. 

Annotations: — Consd. Darlington v. Hamilton (]8r)4). Kav. 

.''>60. Dbtd. Camberwell Si South London llldg. Soo. r. 

Holloway (1879), 13 Ch, 1). 754. Apprvd. He ]lo\'fuH Sc 

Masters’s Contract (1888), 39 Cb. D. TTu. Distd. Waring 

V. Scotland (1888), 57 L. J. Ch. 1016. 

1475. Copyholds — In fact partly freehold.]— 

Ayles V. Cox, No. 558, ante. 

1476. Freehold — In fact copyhold.] —Piiice 

V. MArAUT.AY, No. 450, ante. 

1477. Area.] — He Fawcett & ITolme.s’ 

Contract, No. 1305, anie. 

1478. Misrepresentation as to property— Cha- 
racter of house — Brick built.] — Powelt. r.DonnnLE 
(1832), cited in Sugden’s Vendors & Purchasers 
ilth ed., j). 29. 

1479. Rights of third parties prejudicial to 

property.] — Price ik Macaui^ay, No. 450, ante. 

1480. Vendors bound by contract to make good 
title.] — A.shton V. Wood, No. 650, ante. 

B. Bight of Purchaj^cr to Specific Performance iciih 

Comjieyisaiion . 

1481. Misdescription of property — Statement as to 
fines of copyhold.]— White v. Ccddon, No. 318, 
ante. 

1482. Renewable leaseholds.] —A vendor 

described part of the property as leasehold, renew- 
able every twenty-one years on certain terms 
The fourth condition of sale jirovided that tlio 
purchaser should, within fourteen days aft-er 
delivery of abstract, send in his objections to the 
title, & that the vendor should iie at liberty, at any 
time afterwards, to vacate the sale. The fifth 
condition provided tliat the existing lease should 
be taken as sufiicient title to the leasehold part ; 
A the sixth provided that if the estate sliould be 
improperly described, the error should not vitiate 
tlic sale, but should he the subject of compensation. 
The purchaser required fiu’thor evidence of the 
rigid of renewal, & it was then discovered that no 
such right exist^ed — Held: “title” referred to 
title to the thing described, A not to the descrip- 
tion of it ; the vendor could not claim to vacate 
the sale, but the purchaser had a right to have the 
contract performed, with compensation. — J’ ain'J'er 
V. Newby (1853), 11 Hare, 26 ; 1 Eq. Rep. 173 ; 

1 W. R. 284 ; 68 E. R. 1172 ; suh nom. Newby t*. 
Paynter, 22 L. ,T. Ch. 871 ; 21 L. T. O. 8. 209 ; 17 
.lur. 483. 

Annolaf hms : — Refd. Mawson v. Flotcbor (1870), L. 11. 10 

Eq. 212 , Ashburner v. Hewell, [1891] 3 C’b. 405, 

1483. Condition that measurements be 

taken as correct— Condition for compensation for 
error— Error of magnitude.] — On a sale one of the 
conditions provided that if Oie purchasers sliould 
make any objection pj, or requisition as to the 
title, evidence, conveyance, or as to compensation 
or otlierwise which the vendor should be unwilling 


to remove or comply with, the vendor should be 
at liberty to vacate the sale. Another condition 
was that the admeasurements were presumed to be 
correct, but tliat if any eiTor were discovered 
therein no allowance should be made or required 
either way. Another provided tliat if any error 
of any kind should bo made in ilio description of 
the promises, sucJi error should not invalidate the 
sale, but i hat, compensation should be settled by 
a referee named in the condition. On a bill for 
specific performance by the purchaser with a de- 
duction to lie assessed by the referee for a deficiency 
in quantity of nearly ono-half -.—Held : although 
tlie ct. would not have enforced against the pur- 
chaser the condition as to erroneous admeasure- 
ments wlioro the error was so groat that condition 
was sufiicient to exclude any riglit in the purchaser 
to a siiecific performance witli a deduction, & the 
ct. in his suit for that relief decreed specific per- 
formance without deduction. — CORDINGLKY 
(’hkehebobouoh (1862), 4 De G. F. A J. 379 ; 31 
L. .1. Oh. 617 ; 6 J.. T. 3t2 ; 26 J. P. 644 ; 8 Jur. 
N. S. 7.55 ; 45 E. R. 1230, L. (!. 

Annotnhons • -Expld. Wluttcmore v. Whlttomore (1869), 

Ij. U 8 Eq. 1)03. Consd. Hr Terry & White’s Contract 

(1886). 32 (qi 1). 11; .Taool)s r. Hevoll, [1900] 2 Ch. 

8.‘)8. Refd. Lett V. Jiandall (1883), 49 L. T. 71. 

1484. Condition allowing vendor to rescind con- 
tract— Action for specific performance & notice 
to rescind.] — On the sale of a copyhold manor, it 
was stated, t hat the “ fine was two years’ improved 
value.” Tlie 8th condition enabled the vendor, in 
case of any objection to title, to rescind, A the 11th 
condition pro\ided for compensation in case of 
mistake or error. The ab,stract was delivered, A 
no objection was taken to the title, within the time 
prescribed for tliat purpose. Subsequently some 
doubt arose as to whether tlie fine was of one or 
two years’ improved value: — Held: (1) so far 
liltf. was entitled to specific performance with a 
compensation. 

fi’he purchaser liaving aftemards raised a 
que.siion as to t itle, A filed a bill for specific per- 
formance, the \endor on the same day, gave 
notice to resciud : — TIeld : although the objection 
as to title was waived at tlie bar, the vendor had 
a right to insist on the contract having been re- 
scinded, A the bill was dismissed. 

(3) By the Sth condition of sale, a vendor 
reserved a riglit to rescind, in case of objection to 
title, etc,, A by the 11th misdescriptions were not 
to annul the sale, but be the subject of com- 
pensation. Senible : the Sth condition did not 
apj>ly to cases of misdescription witliin the 11th 
condition. — Hoy v. Smythip^s (1856), 22 Beav. 
610 ; 28 L. T. O. S. 183 ; 2 Jur. N. S. 1011 ; 52 
E. H. 1205. 

Annotationi, : — As to (2) Apld. St. Loouard’s Shoreditch 

VcHtry t). Hughes (1864), 17 C. H. N. S, 135. Refd. 

P’aikner v. Equitable Hevorslonary Hoc. (1858), 4 Drew. 

3.62 , Mawson o. P'Jetohcr (1870), L. It. 10 Eq. 212 ; 

Isaacs t. 'I’owcll, [1898] 2 Ch. 28.'5. 

1485. .] — Upon a sale of land, one of 

the conditions provided that if any object-ion was 
persisted in, the vendors might rescind the con- 
tract ; A another condition provided that if any 
mist ake should appear to have been made in tlie 
desciiption of the propoid-y, or of the vendors’ 
interest therein, such mistake should not vitiate 
the sale, but compensation should be given. The 
purcliaser objected that certain minerals under 
the land appearetl to belong to the lord of the 
manor ; the vendors answered that this would not 
be compensated for, being the result of an en- 
franchiseinont as to wliich there was a condition. 


PART V. SECT. 7, SUB-BEOT. 2.— B. 

0. MimlrseripHon of property — Property subject to tithe -rentcharge .] — HamH/TON v , Batks, [1894] 1 I. H. 1 — IR. 
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The purchaser persisted in the objection, & the 
vendoi-s gave notice that they should rescind the 
contract. The purchaser then liled his bill for 
spocillo performance with compensation, & the 
vendors by their answer alleged that they liad in 
fact a title to those minerals, but had rescinded 
under the conditions : — Held : the objection taken 
by the jiurchaser was an object ion to title to part 
of the property sold, the removal of which might 
involve a long expensive incpiiry ; the vendors 
had a right to rescind, & performance with com- 
pensation would not be compelled. — M awson v. 
Fletcher (1870), 0 Oh. App. 01 ; 40 L. J. Oh. 131 ; 
23 L. T. 645 ; 35 .1. P. .301 ; 10 W. li. 141, L. .1.1. 
Annotations : — Apld. Ilopponstall v. llnso (1881), .'il L. T. 
.'j89 ; Ashburncr v. Kevvell, [1891] 3 Ch. 40.'). Refd. Jir 
Danios & Wood (188,')), 29 Ch. 11. (520 : Jfe Terry & 
White’s CoTitraot for Sale of Heal Estate ( 1 88G). 2 T. L. R. 
327 ; lie JaeKsoa &; Iladen’s Contract (1906), 7C> L. J. Ch. 
226. 

1486. Defective title — To subjacent mines.] — 

A condition giving the vendor the right to rescind 
in the event of his unwillingness to comply with 
nn objection to the title, must not be considered 
ns giving him an arbitrary power t-o annul the 
contract ; some reasonable ground for his un- 
willingness must be .shown. Jleforo a vendor will 
be allowed to rescind, ho must satisfy the ct. that 
he entered into the contract in ignorance of some 
material fact or document, or under some mistaken 
notion that he was entitled to sell &, could make a 
t itle ; there must be no fadure of duty on his part, 
no element of shortcoming, A he must have omitted 
nothing which the ordinarily prudent man, having 
regard to his contractual relations with other 
per.sons, is bound to do. 

J. A others contracted to sell to II. a villa 
residence by a description vide enough to include 
the mines A minerals under it. The contract 
provided, clause 13, tliat if the purchaser shouhl 
“ insist on any objection or requisition as to title ” 
wliich the vendors should “ be unable ... or 
decline ” to comply with, the vendors might 
rescind the contract ; A, clause 11, that any error 
or misstatc'inent should fonn the subject of com* 
jion.sation. The vendor's believed that it was well 
known in the district that the minerals were re- 
served. The purchaser having insisted on a 
requisition that the vendors’ title to the minerals 
should be furnished, the vcndoi-s gave a notice 
purporting to rescind the contract under clau.so 13 : 
— JJrld : though the purchaser’s objection, was 
“ an objection to the title ” witliin the terms of 
clause 13, it was not on objection that the vendors 
could avail themselves of as a ground for rescinding 
th<^ contract, having regard to the facts A their 
own conduct : A the purcha.ser was entitled, under 
clause 14, to a conveyance of tlio property with 
compensation in respect of the mines A minerals. — 
Jic .Iaokson a Haden’ 8 OoNTKArr, [lOOOJ 1 Oh. 
412 ; 75 L. J. Ch. 226 ; 94 h. T. 418 ; 54 W. K. 
434 ; 50 Sol. Jo. 260, C. A. 

Amtoiaiions ; — Distd. Merrott v. Sohustor, [1920] 2 Ch. 240 ; 
Jtc Milner & Organ’s Contnict (1920), 89 L. J. Ch. 315 ; 
J'rocter v. Pugh, [1921] 2 Ch. 258. Oonsd. lif Dos Heanx 
A Sotchfield’s Contract, [1920] Ch. 178. 


)SuB-SECT. 3 . — Contract with Condition 
Excluding (’ompensation. 

1487. Right of vendor to specific performance — ■ 
Dependent on materiaiity of error.] — Portman v . 
MilI), No. 1401, «nte. 

1483 , ,-j — Jacobs v . Bevell, No. 1.384, 

ante. 


1489. .] — Tompkins v. Tratt (1916), 

139 E. T. .To. 641. 

1490. .] — Pltf. who had inspected the 

premises but not the leases, agreed to buy premises 
in the schedule to the contract for £1,400. The 
freehold property sold — viz. thirteen freehold 
houses — was stated in the schedule as Nos. 1 to 25, 
odd numbers, T-road ; Nos. 1 A 3 leased for 
ninety-nine years at £11 10, < 1 . per annum ; Nos. 
5 A 7, 9, 11, 13, A 16, 17, A 19 respectively at 
£11 per annum ; A Nos. 21, 23, A 25 at £16 lOs. 
per annum. In each lease there was reserved a 
separate rent for each house. There was evidence 
that tlio market value of adequately secured 
ground rents is unaffected by the number of 
amounts in which they ai*e collected. The contract 
contained a clause (4) that no compensation should 
be allowed for any misstatement or error in the 
tlescription of the jiromises, nor should it annul 
the sale, A in clause 6 there was a reference to the 
leases by which the “ ground rents hereby sold 
are reserved.” The purchaser claimed rescission, 
A the vendor counterclaimed for specific per- 
formance : — Held : the contract on its true 
construction refoiTod to the houses in respective 
leases as being let at entire rents of £11 10s. 
£11, A £16 10s., A, as there was a separate rent 
reserved for each house, this was an inaccui’ate 
statement by the vemlor upon which the pur- 
chaser was entitled to rely. With reference to 
that misstatement the vendor was entitled to rely 
on clause 4 of the contract, A the misstatement or 
error would not annul the sale unless it was in a 
material A substantial point, but for wliich the 
purchaser would not have entered into the con- 
tract. The ct. ought not to regard the value 
alone, A jillf. being offered something substantially 
ditlereiit from that which he contracted to buy 
was entitled to rescission A retui’n of his deposit. — 
Lee V. Bayson, [1917] 1 Ch. 613 ; 86 L. J. Ch. 
405 ; 116 I.. T. 536 ; 61 Sol. .To. 368. 

1491. Right of purchaser to specific performance 
with compensation.] — Jte Terry vSc White’s Con- 
THAur, No. 17, ante. 


Sect. 8.— ENFORCEMENT OF DECREE) 

Sub-sect. 1.— In Cenerax.. 

See. B. S. (h, Ord. 42, r. 30. 

1492. Appointment of time & place for payment 
of purchase-money.] — After a decree for spociflc 
performance A execution of the conveyance the 
purchaser neglected to pay the purchase-money. 
The ct., on the application of the vendor, fixed a 
day A place for that purpose. — Morlf.y v. Claver- 
INO (1861), 30 Beav. 108; 7 Jur. N. S. 904; 9 
W. B. 801 ; 54 E. B. S30. 

1493. Sale-Land compulsorily taken.] — St. 
Germans (Earl) v. Crystal rAiuACE By. Go., No. 
1509, post. 

1494. Vesting order.] — Grace v. Baynton 
(1877), 25 W. K. 506 ; 21 )Sol. Jo. 631. 

As ancillary relief.] — Nec, alsoy Nos. 1347, 

1348, atiic. 

1495. Order for plaintiff to perform agreement at 
cost of defendant.] — At the trial of an action for 
specific performance of an agreement to make a 
road, deft, gave an undertaking that he would 
complete the road in question. An order was 
subsequently made fixing a date by which the 
road was to be completed. This not having been 
done, pltf. moved, under R. S. 0., Ord. 42, r. 30, 


PART V. SECT. 7, SUB-SECT. 3. 

1491 I. Right to purchaser to specific performance with campensation.l — MoLPinr v. Cotnk (1919), 53 I. L. T. 177. — IR. 



5S4r 


Specific Performance. 


Sect, 8. — Enforcement of decree: Suh-sccts. 1, 2 3. 

Sect, 9: Suh-seei. 1. ] 

for an order that he might be at liberty to comxdete 
the road himself at the cost of deft. : — Held : the 
case did not fall within the rule ; but, neverthe- 
less, the ct. would enforce the undertaking by 
permitting pltf. to do the works, with liberty to 
apply that deft, should pay the expenses so in- 
curred in completing the road. — Mortimkk v. 
Wilson (1885), 33 W. R. 927. 

1496. Order for payment — Within four days— 
On deposit of documents In court.] — Morgan v. 
Brisco (1886), 32 Ch. D. 192 ; 64 L. T. 230 ; 34 
W. R. 360. 

1497. .] — The decree in a vendor’s 

action for specific performance directed that, on 
pltf. executing an assignment & delivering to 
deft, the deeds & writings relating to the pro- 
pei-ty, deft, should pay to pltf. the amount cer- 
tified to be due for purchase-money, interest, Sc 
costs. Pltf. executed the assignment, <fe tendered 
the deeds to deft. Deft, refused to receive the 
deeds, or to pay the money. Pltf. moved for leave 
to issue execution for the amount certified to be 
due, on the ground that he had performe<l the 
condition : — Held : pltf. must deposit the executed 
assignment & the deeds in ct.. Sc on such deposit 
an order should be drawn up tliat pltf. should pay 
the amount certified & the costs of the motion 
within four days. — Bkll v. Denvl’R (1886), 54 
L. T. 729 ; 34 AV. R. 638. 

1498. Within seven days — Defendant not 

attending at time 6c place fixed for completion.] — 
By the judgment in an action for specific per- 
foimance by vendors against a purchaser it was 
ordered that an account should be taken of what 
was due to ]dtfs. ; that, it appearing that deft, 
had accepted the title, ]»Uf8. should be at liberty 
to preyiare & execute a conveyance of the property 
to deft., as an escrow to be delivered to deft, on 
payment of the balance of purchase-money, 
interest. Sc co.sts within the lime limited, such con- 
veyance to be settled by the judge, & that deft, 
should pay to pltfs., at- a time & place to be 
appointed by the judge when the conveyance 
should have been approved, the sum which should 
be ceidified to be the balance of the purchase- 
money, interest, Sc costs. Sc thereupon it was 
ordered that jdtfs. should deliver to deft, the 
conveyance duly executed & the title deeds. 
Tliis order was not served on deft. Tldio chief 
clerk made his certificate A fixed a time A place for 
payment. I’ltfs. attended on the day at the time 
Sc place fixed with the conveyance A title <leeds, 
but deft, did not attend. Pltfs. then moved that 
deft, might be ordered witlun four days after 
service to pay into ct. to the credit of the action 
the amount certified to be due from him, A that 
thereupon pltfs. might execute a proper convey- 
ance to him A deliver to him the title deeds 
Held : an order for iiayment into ct. could not be 
made as the judgment became a final A absolute 
order upon the certificate being made finding the 
amount due, A fixing the time A- place for pajunent, 
but pltfs. were entitled to a new order for payment 
to themselves of the amount found due within 
seven days after service of such new order for the 
purpose of working out the former order. — 
Robinson v. Galland (1889), 60 L. T. 697 ; 37 


W. R. 396 ; snhsequeni ^proceedings, 5 T. Ij. R. 
604. 

1499. Where defendant bankrupt.]— tVliere a 
vendor has got a judgment for specific perform- 
ance against the purchaser, A the purchaser 
becomes bkpt., the vendor’s proper course is to 
go on A enforce his rights under his judgment. — 
Re .Jewell (1897), 4 Mans. 28. 

Attachment & committal.] — See, generally. Con- 
tempt OF Court, VoJ. XVI., pp. 46 ei seq. 

Fieri facias.] — See, generally. Execution, Vol. 
XXI., pp. 470 e( seq. 

Sequestration.] — See, generally. Execution, Vol. 
XXI., pp. 591 et seq. 


SUB-ST5UT. 2. ApPOINTMI-’NT OF PERSON TO 

Convey. 

See Supremo Court of .Tudicaturo (Consolida- 
tion) Act, 1925 (e. 49), s. 47. 

1500. Jurisdiction of court— Defendant incapable 
of executing conveyance.] — Re Bowyer, Minciiin 
V. Nance (1814), 3 L. T. O, S. 237, L. C. 

1501. Execution of power of jointuring.] — 

A donee of a power of jointm*ing under a settle- 
ment was ordered, in a specific pei-formance suit 
instituted by his wife, to execute the power by a 
deed to be approved of by the master, whereby 
£1,000 per annum was to be appointed as pltf.’.s 
jointure. On his refusal to obey the decree : — 
Held : under Trustee Acts, lie might be declared a 
trustee of all t-ho rights, interests, estates A 
property acquired by liim under the settlement, A 
the ct. appointed a person to execute the requisite 
deed in his place.- -Wellesley v. Wellesley, 
Morning'pon V. Morntnuton, Ex p. Mornington 
(Countess) (1853), 4 Do. G. M. A G. 537 ; 1 Eq. 
K(‘p. 309 ; 22 E. .T. Ch. 966 ; 43 E. R. 017, I.. .T.T. 

1502. Execution of lease.] — Grace v. 

Baynton (1877), 25 W. R. .506; 21 Sol. Jo. 631. 

1503. .] —A decree was made for 

Hliecilic performance of an agreement to grant a 
new leas<‘ of certain premises, A deft, was ordered 
to execute such new lease to pltf. 

Deft, having refused to obey the order, pltf. 
moved for leave to issue a writ of attachment 
against h(*r. An order was made dcMilaring deft, 
a trustee of the premises A a person was appointed 
in place of deft, to execute* the lease to pltf. — 
Hall v. Dale (1884), 51 L. T. 226. 

Death of vendor —Trusteeship of vendor & heir.] 
— See Sale of Land, Vol. XL., p. 209, Nos. 1751, 
1759. 


Sub-sect. 3. — Failure to Obey Decree. 

See Sale of Land, Vol. XL., pp. 224, 225, Nos. 
1925-1948. 

1504. Default by purchaser— Rescission of con- 
tract— VVhether order made on motion.] — A decree 
for specific performance was made against a pur- 
chaser. Not having paid the purchase-money, he 
was ordered, on motion, to pay it within a limited 
time, A in default, that (be contract should be 
rescinded A all proceedings stayed. — S impson v. 
Terry (1805), 34 Beav. 423 ; 55 E. R. 698. 

Annotation Refd. Hutchlnffs v. Uurnplircva (1885), .54 
L. J. Ch. G50. 


PART V. SECT. 8, SUB-SECT. 2. 

p. Appointment of sheriff .] — Where 
a person Is coiuleuuied In an 
action t<j give transfer of iminovahle 
property, & neglects & refuses to do so, 
the ct. will curry its judgment into 
execution by ordering the shorlfl to 


give & effect transfer. — Van Dkii Uyt, 
V. ilANBUKY, (1882), 2 S. C. 80.— S. AF. 

PART V. SECT. 8, SUB-SECT. 3. 

q. Default by ven^)r — Rescission of 
contract.] — The principle that a vendor 
who has obtained a decree for 


specific performance Is entitled to a 
resolsslon of the contract if purchaser 
refuses to obey the decree is equally 
applicable to the case of a defaulting 
vendor.— CooMBKs & Connor v. 
Edwards (1915), 31 N. Z. L. R. 984. — 
N.Z. 
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1505. -.] — Forster v. Great 
[^ASTERN Ry. Co., [1868] W. N. 122. 

1506. .] — Where deft, by a decree 

in a suit for specific performance was decreed to 
pay the purchase-money within a si)ecific time, & 
failed to do so, the ct., on the apjjlication of the 
vendor, ordered the contract to be rescinded, & 
stayed all proceedings in the suit with costs, to be 
paid by deft., & refused to make an order for tlie 
return of the deposit to deft. — D unn v. Verb 
(1870), 23 L. T. 432 ; 19 W. R. 151. 

Annotation: — ReSd. Ilxitohlngfl v. Humphreys (1885), 51 

L. J. Ch. 650. 

1507. Form of order. — Westeeman 

V. Pantltn (1900), 3 Seton’s Judgments & Orders, 
7th eel. 2218. 

Annotation : — Apld. Okie V. Olde, [1901] 1 Ch. 35. 

1508. — — .] — Form of order in a 

vendor’s action where judgement for specific 
performance witJi costs lias been obtained Die 
purchaser having subsequently failcid to comply 
with the judgmemt, the vendor moves to rescind 
the contract <fe to stay further proceedings except 
for recovery of the costs of tfie action & motion. — 
Glue v. Olde, [1904J 1 Ch. 35 ; 73 L. J. Ch. 81 ; 
89 L. T. 001 ; 52 W. R. 200. 

1509. Petition for re-sale of land — Inquiry 

into damages for non-construction of works.]— 
On a bill by unpaid vendors of land, taken pos.scs- 
sion of by a railway co., specific performance of an 
iigi‘<‘emerit A- of nn award, determining the value 
of tlio land A binding tlie co. to con.stnict a certain 
bridge, was di'creed, payment of the unpaid pui'chase- 
money ordered, and the right of pltfs. to a lien 
declared. The money was not paid, A the bridge 
not eons! meted, A pltfs. accorclingly presented a 
jx'iition for sale of the land A for a reference to 
chambers to assess the damages m ri'spect of the 
non-construetion of t he bridg(‘ -Held : they were 
entitled to tiu' order pray*'d for. — St. Germans 
(Earl) r. Crystal Palace'Hy. (’o. (1871), L. R. 11 
Eq. 508 ; 21 E. T. 288 ; 10 W. R. 581. 


SECT. 9.— COSTS 
Sun-SECT. 1 . — In General. 
fitee R. S. C., Ords. 3 4 a, r. 0, 05, r, 1. 

1510. Discretion of court.] — Scorbrougii v. 
Rurton (1740), Rarn. Ch. 255; 27 E. R. 035; 
suh norn. S(3ARBORoUGn v. BURTON, 2 Atk. Ill , Tj. C. 

1511. Costs follow event.! — Carver?;. Riutiards, 
No. 1500, jio.s/. 

1512. Liability of party giving cause for action — 
Liability for whole costs.] A bill for a Bpecific 
px'rformancc of an agreement- was made necessary 
by a tmatee refusing to join in the conveyance. 
The ct. being of opinion, that the trustee ought to 
pay all the costs of the axiit, the decree was that 
pltf. should pay the coats of all the oilier defts., 
although he had a decree against them, A recover 
over the whole costa from deft., the tmatee. — ■ 
Jones v. Lewis (1780), 1 Cox Eq. Cas. 199 ; 29 
E. R. 1127, L. C. 

^'tnnotation : — Apld. Goodson v, Kllisson (1827), .3 Ruhs. 58.3. 


1513. Discrepancy between right claimed & right 
proved — Decree to extent of right proved.] — A. 

agrees to lend B. £3,000 on rntge. of leasehold 
houses, A not to call for the title of the lessor, A 
advances £000 in jxart. He tiien calls for the 
lessor’s title, A tiles a hill for specific yierformance, 
or sale of the yiropert-y to repay him the £000 A 
intoi’ost : — Held : he was not entitled to the title, 
but only to a specific performance of t he contract, 
as proved ; A pltf., not obtaining the decree he 
asked, shall pay the costs.— Bass v. Clivley 
(1829), Taml. 80 ; 48 E. R. 33. 

1514. Two sets of costs — Co-heiresscs made 
defendants — Separate defences.]— The two co- 
heiresses of a trustee, who lived at a dist-ance from 
each other, were made parties to a suit for enforcing 
the performance of marriage; ai*ticles. Tliey 
submitted to act as the ct. might dhect, A defended 
seqiarately : — Held : they were entitled to two sets 
of costs. — Ai.dridqe V. Westbrook (1841), 4 
B(‘av. 212 ; 10 L. J. Ch. 303 ; 49 E. R. 320. 

1515. Terms of agreement uncertain.] — 
Tatham V. Platt, No. 237, ante. 

1516. Proceedings unnecessary —Vexatious.] — 
Bradby V. Wjiitohurcu, [1868] W. N. 81. 

1517. Untenable objections to renewal of 

lease.]— A lease contained a covenant by the lessor 
to grant a furtlier lease, A a stipulation that the 
lease should bo prepared by the lessor’s solr. 
’The lessor’s solr. raised various untenable objec- 
tions, A put the lessee to considerable expense. 
The ie.ssc(‘ required the lessor to pay the costs 
occasioned thereby, A threatened to tile a bill for 
specific performance of the covenant. The lessor 
then wrote, withdrawing all his objections, but 
ri'fused to pay the costs occasioned by them. 
Pltf. filed Ins bill the day after: — Held: deft.’s 
solr. was bound to prepare a proper b'ase. A deft, 
was ordertul to ])ay the costs of the suit, A of the 
dispute occasioned by deft. — MAri’tN v. Savohv 
(1809), 20 L. T. 777. 

1518. Suit by principal against agent -Costs of 
disproving charges of fraud.] — Forester v. Read, 
No. 201, ante. 

1519. Amendment of claim for specific per- 
formance — Costs up to amendment.] — Black- 
more V. Edwards, [1879] W. N. 175. 

Annotation : — Refd. Boiirno v. Coulter (1881), 53 L. J. Ch. 

099. 

1520. Costs charged on married woman’s 
separate estate.] — Picard r. Uink, No. 1008, ante. 

1521. County court scale — Value of property 
within statutory limit.]— Suit for specific perform- 
ance of sale of leasehold property for £150 subject 
to rent of £92 lO^-. A covenant to keep in.sured : — 
Held : a yxroper case to allow full costs, notwith- 
standing County (Courts Act, 3 807) (c. 112). — 
Carpmael V. Carvell (1870), 18 W. R. 513. 

1522. - — Action brought in place where 
property situate — Advantage to defendant.] — 
Grandin V. TTaines, [1873] W. N. 12, 

1523. Decree against two defendants —Suit neces- 
sitated through misconduct of one — Right of other 
to reimbursement.] — Wilson v. Thomson, No. 1073, 
ante. 


PART V. SECT. 9, SUB-SECT. 1. 

1610 i. DiscrvHtm of cmirt,] — What- 
ever may bo Die rule in England, the 
ct. of chancery In this i)rovince has 
jurisdiction to make a deft, pay costs 
a suit for spociflo periomiance, 
thongh the bill be dlsmiasod, if the 
cirenmslnnces be such aa to warrant 
doing this — CrnmcH v. Fuller (1883), 
3 O. H. 417.— CAN. 

1623 i. Decree against two defendants 

Suit nereasitated through misconduct of 
(me — liight of other to reimbursement .] — 


In an action for snecifle pcrformaiioo by 
a imrohaHor against the vendor (t a 
prior purchaser, costs may he allowed 
to the pltf. as against both defts. : & 
if the prior purchaser is the roam cause 
of litigation he should bear the costs 
ordered to be paid to pltf. i)y the 
vendor, Imt not the vendixr’s own 
costs unless the circumstances wlilch 
led up to the litigation xvero in no 
degree the result of the vendor’s action, 
Imt the difficulty was created entirely 
by the action of the prior purchaser. — 
UurvKR t). Otaoo & Soxn’in.ANi) 


Investment Co. (1903), 2.i N. Z. L. 1{. 

111.- N.Z. 

r. Paymerd out of sum lodged, to 
secure costs — N^eerssity for jinal termina- 
tion of suU.] — When pltfs.. who were 
residontH out of the Jurisdiction, had 
paid a certain sura into ct. in lieu of 
sceiullv for costs, an apidieation to 
liavo this money paid out to them was 
refused, although a decree for speclfio 
performance had been made in their 
favour, the sxiib not being Anally 
terminated. — Lutkkr t>. Warp (1807), 
2 Ch. Ch. 175.— CAN. 
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Sect, 9.~Co8is : Si*h-sect. 2^ A. & B.] 


Sub-sect. 2. — Act’ions bei’ween Vendor and 

Purchaser. 


A. In Gc'neral. 

1524. How liability determined— -Whether title 
perfected on reference.] — Where strips of land 
lie between the highway & the adjoining inclosure, 
the legal presumption is, that the soil belongs to 
the owner of the adjoining old inclosure. 

The fact of a title having been perfected in the 
master’s office, does not determine the question 
of the costs of a suit for specific performance, which 
depends upon whether the defects which have 
been removed there, were the occasion of the suit. 
— ScooNES V. Morrell (1839), 1 Beav. 251 ; 
48 E. B. 936. 


Annotahons Apld. Grove v. Bastard (ISTil). 1 Do O. M. 

& G. 09. Polld. Abbott V. Calton (1853), 22 L. ,T. Ch. 

930. Mentd. lioyse v. tiossborouprh (1853), Kay. 71. 

1625. Whether action caused by defects 

removed on reference.] — Scoones v. Morrell, 
No. 1524, ante. 

1526. When title first shown.] — AVilkin- 

80N V. Hartley, No. 1203, ante. 

1527. .] — Freer v. Hesse, No. 1660, 

post. 

1 628. .] — Tlie costs of a suit for specific 

performance do not depend upon when a good title 
was first shown, but upon the conduct of each party 
in causing the litigation. 

Wlien costs are occasioned by the conduct of 
either party, tlie general nilo is, that the party 
who occasioned rau.st bear them ; when by the 
misconduct of both parties, neither has his costs. — 
Parr v. Lovegrove (1858), 31 L. T. O. 8. 304 ; 
4 Jur. N. S. 600 ; 6 W. B. 709. 

1529. .] — Halkettv. Dudley (Earl), 

No. 123, ante. 

1530. Requisition after action 

brought.] — The rule wliich makes the costs of a suit 
for specific performance depend upon wlien the 
title was first shown, relaxed : {a) where the requi- 
sition was not made until after bill filed ; (h) where, 
although the requisition was made before bill filed, 
the non-compliance was attributable to the circum- 
stance of the purchaser having claimed abatement 
or compensation, in respect of which his bill had 
been dismissed with coats. — IjYle v. Yarborough 
(Earl) (1859), John. 70 ; 33 L. T. O. 8. 343 ; 70 
E. B. 343. 

1531. Requisition before action 

brought — Non-compliance due to purchaser’s claim 
for compensation.]- Lyt.e v. Yarborough (Earl), 
No. 1530, ayite. 


1532. Conduct of each party In causing 

litigation.] — Parii v. Lovegrove, No. 1628, ante. 

1533. Action by first purchaser — Against vendor 
second purchaser & auctioneer — Action dismissed 
as against second purchaser & auctioneer.] — Con- 
ditions of sale stii»ula<<;d that the sale should bo 
completed on a certain day ; «fc that objections 
to the title not made within twenty-one days from 
the delivery of the abstract should be considered 
as waived ; «fe that, if the purchaser should not 
comply with the conditions, his deposit should be 
forfeited, & the vendor be at liberty to resell the 
property. The purchaser did not deliver his 
objections until several weeks after the expiration 
of the twenty-one days, & after the day appointed 
for completing the purchase : the vendors solr., 
however, received Hiem, and entered into a long 
correspondence with the purchaser on the subject 
of them, but without coming to a satisfactory con- 


clusion. Finally, the vemdor resold the property, 
but at a less price, notwithstanding the purchaser 
protested against the resale, & gave notice to the 
vendor of his intention to file a bill to enforce the 
contract. About six mont hs afterwards he filed 
his bill, making the auctioneer & the purchaser 
at the resale, to whom he had some months before 
given notice of his prior contract, co-defts. to it. 
The court hold that the benefit of the conditions had 
been waived by the vendor’s solr., & decreed a 
specific performance, with a reference to the master 
as to title, & dismissed the bill, with costs as against 
the auctioneer, because he denied that he had ever 
intended to part with the deposit, & without costs 
as against the i>urohaser at the resale, who claimed 
the benefit of his contract if the ct. should think 
that pUf.’s ought not to be performed. — CuTTS v. 
Thodey (1842), 13 Sim. 206 ; 6 Jur. 1027 ; 60 
E. B. SO ; affd. (1844), 1 Coll. 223, L. C. 

Anmdatinn ReM. Morlcy v. Cook (1812), 2 Hare, 106. 

1534. Action by sub-purchaser — Against vendor 
& purchaser — Purchaser not entitled to specific 
performance.] — South Eastern By. Co. v. Knott, 
No. 1079, ante. 

1535. What evidence court will consider.] — 
CuRiJNG V. Austin, No. 1180, ante. 

1536. Reservation of costs by court — Until 
reference of title settled.]^ — Cunston v. East 
Gloucebtersthre By. Co., No. 1137, ante. 

1537. Plaintiff successful in one-third of suit — 
Liability to defendant In respect of balance.] — 
Where pltf. in a suit was successful in one-third, & 
failed in two-thirds of his claim, he was decreed 
to pay to dofta. one-third of tlie costs of the 
litigation. — Bankart v. Tennant (1870), L. B. 10 
E«i. 141 ; 39 L. J. Ch. 809 ; 23 L. T. 137 ; 18 W. B. 
639. 

1538. Set-off of costs against purchase-money — 
When allowed — Rescission action by vendor — 
Counterclaim for specific performance by pur- 
chaser.] — A vendor brought an action claiming a 
declaration that his contract for sale was at an end. 
The ]iui’chasor made a counterclaim for the 
specilic performance of the contract. Judgment 
was given for deft., with costs on both claim & 
counterclaim : — Ilctd : deft, was entitled to 
deduct Ids costs from Jus purchase-money in 
priority to a nitgee. of jdtf., whose mtge. had been 
created after the contract for sale, but before the 
commencement of tlie action. — Green v. Sevin 
(1879), as reported in 13 Ch. D. 680 ; 41 L. T. 724 ; 

Annotations • — Consd. Phillips \\ TTowoll, [10011 2 Ch. 778. 

Mentd. Lee v. Boames (1888), 59 L. T. 3GG ; Btickucy r. 

Keeble, [1915] A. C. 3HG. 

1539. — Action against administrator.] — 

Bltf., as purchaser of leasehold property, obtained 
judgment for specific performance against deft., as 
administratrix of an intestate, with costs to he 
paid by her personally. Deft, had a beneficial 
intcjrest, to the extent of one-fourth, in the 
intestate’s estate, & it was alleged that except a 
mtge. there were no unpaid debts of the intestate, 
& that the purchase-money payable by pltf. 
repr€*sented the whole of the intestate’s estate. 
The judgment not having been passed, & entered, 

E ltf. moved for the addition of a direction enabling 
ira to deduct the costs due to him from deft, from 
so much of the purchase -money as represented her 
beneficial interest in the intestate’s estate : — Held : 
without some form of administration order, which 
the ct. had no power to make in tlxis action, it was 
impossible to ascertain what the amount repre- 
senting the beneficial interest of deft, was, so as to 
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t. No costa allowed —Both parties acting bond fide .] — HUTcrasON v. BaPKLJK (1851), 2 Gr. 533. — CAN- 
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bind other persons interested in the intestate’s 
estate ; &, though a set-otT of costs against pur- 
ciinse-inonoy might be allowed in a case where the 
debt due to & the debt due from the vendor were 
so due in the same capacity, pltf. Jiero could not be 
allowed to biing into accoimt all or any part of an 
unascertained sum to which deft, might be bene- 
ficially entitled in the administration of lier 
intestate’s estate, as against tlie purchase-money 
which was due to hei in her representative capacity. 
— PuTixiPS V. Howell, [1901 ] 2 Ch. 778 ; 71 L. j. 
Ch. 13 ; 86 L. T. 777 ; 50 R. 73 ; 40 Sol. Jo. 12. 

Non-compliance with decree for specific per- 
formance — Proceedings for rescission.] — See Sale 
OF Land, Vol. XL., p. 224, Nos. 1927-1937. 

Lien for costs— Action by vendor.] — See Lien, 
Vol. XXXII., p. 272, Nos. 531, 532. 

B. Liahilily of Vendor. 

1540. No title shown.]- — Vendor not making a 
good titl(! ordered to pay cost s, thougli he was only 
a trustee to sell. — E divards v. IIakvey (1809)', 
Coop. G. 40 ; 35 E. R. 470. 

1541. .] — A vendor who contracts to sell an 

estate, files a bill for apeeitlc perfonnance, must 
pay the costs, if it turns out he has no title. — 
Eaole V. Taylok (1833), 3 L. J. Ch. 10. 

1542. .] — Where, in a suit by vendor for 

specific performance it was certified that a good 
title was not deduced, the ct. ordered a return to 
(ii'ft. of his de]H)sit money, with interest at 4 per 
cent., A dechari'd deft, entitled to a lien on the 
estate for same, A also for his costs, with liberty 
to ap])ly, A, subject thereto, dismissed the bill. — 
Tulnek V. IVlAimiOTT (1807), li. R. 3 Eq. 711 ; 15 
L. T. 007 ; 15 W. R. 420. 

Anvnfathms Consd. /iV Ninv Lantl Dcvclopmont Artsocn. 

.V FHtreiico (51 1/ .1. (li ,12‘L Apld. Kitten r. 

llewott, 110(14] N. 21. CoDSd. lie J<\irneuu>. He Aird’s 

('oijtruct, [1900] W. N. 21e. 

1543. — — Purchaser subsequently abandoning 
objections.! — Wheri' a vendor of land fails to make 
out a good title, tlie ]uireha.sor is entitled to the 
costs C)f .an action for spi*citic performance, though 
lie afterwards abandons his objections to the 
vendoi ’s title. Rut his right to cost s ‘may bo lost 
if he brings the action to trial to obtain a decision 
on a scjiarate ])oint on wliiclt he eventually fails. — 
Rallakd Siri/rr (1880), 15 ( Ji. 1). 122 ; 19 L. .L 
Ch. 018 ; 43 I.. T, 173 ; 29 W. R. 73, 

1544. — - Costs of investigating title.] — 
KriTON Heuett, [1904] W. N. 21. 

1545. Title established before master— On 

different gi'ounds from those in abstract.]— Costs 
to a purchaser, tlie vendor having established his 
title before t-ho master, after contest, upon a 
different ground from that m tlio abstract de- 
livered. h’lELDEH r. Htooinhon (1814), 3 Ves. & 

R. 142 ; 35 E. R. 432, L. C. 

1546. Title shown after action brought — Costs 
up to report of good title.] — Wndor nob making a 
title when bill filed, pays the costs up to the 
report of a good title.— II arfoiid c. PimuiER 
(1816), 1 Madd. 532 ; 50 E. R. 395, 

Mentd. lUiffcty v. Scheflelil, [1H97] 1 Ch. 

937. 

1547. Vendor able to make title before.] ~ 

Townsend a. Champeknowne, No. (954, mde. 

1548. Delivery of Imperfect abstract— Costs until 


defects supplied. — Wilson v. Allen, No. 619, 
anie. 

1649. Vendor unable to convey — Without direc- 
tion of court.] — Where it appears on t-he face of a 
bill for specific perfonnance, that pltf. could not 
convey, according to the agreement, without the 
direction of the ct., ho wall not have the costs up 
to the hearing ; but if deft, insists on inquiries into 
the title, & fails in them, pltf.’s costs incurred in 
those inquiries, & at the hearing on further direc- 
tions, must be paid by deft. — Atj>en v. Ouurie 
(1823), 2 Coop, ienip. Cott. 223 ; 1 L. J. O. H. Ch. 
135 ; 47 E. R. 1139. 

1550. Without concurrence of third party.] 

— "Wlicre the ct. has declared, in a suit for specifle 
performance by a vendor, that the concurrence of 
judgment creditors where necessaiy, that being 
the substantial ground of the litigation, although a 
question of conveyance & not of title, vendor pltf. 
failing must pay the costs of the suit. 

It is tlio duty of a vendor plaintitT who has a 
defective title, when the objection is removed, to 
ofter to the purchaser the costs up to that time &■ 
to give him a conveyance. — Freer v. Hesse 
(18.53), 4 ])e C. M. A a. 495 ; 2 Eq. Rop. 13 ; 23 
L. J. ( Ji. 338 ; 17 Jur. 703 ; 43 E. R. 600, L. J.T. 

Awwialiona ; — Reid. Bcavan v, Oxford (lR.5.'j), 1 Jiir. N. H. 

1121 ; lie Handman iV Wlicox’g Contract, [1902J 1 Ch. 

599 Mentd. Shaw r. Nealo (1858), 6 H. L. Cas. 

1551. Vendor contracting to deduce title at own 
expense - No laches on either side— Costs out of 
vendor’s estate.] — Testatrix: devisisd a freehold 
prox>ert-y in wliieli she had an equitable estate in 
fee, to A. for life, witli rem.ain<]er to Ik for life, wit h 
remainder to the f.amilv of B., who were infants, 
in strict settlement. She then contracted to sell 
part of tlie estate, k died before conveyance. 
After her decease tlie legal estate was got in, & the 
owners of it, toget her witli the tenants for life, weri; 
willing to complete the i>urchase : — Held : in 
order to give the purclmser an immi'diate est ate in 
fee, both legal A e(£uitable, a decree for specific 
jierforrnancc of tJie contract was necessary, <fc 
as this was a question of title, A tlu* vendor had 
contracted to deduce a good title at her own ex- 
I>ense, A tliere was no laches on eitlier side, the 
costs of tlie SUIT, must be paid out of the vendor’s 
estate. — E ahrar v. Wint?:fton (Eakl) (1841), 
4 V. A ('. Ex. 472 ; 160 E. R. 1992. 

Annoiuiinns : — Consd. Midlauil Counties Hv. r. Tlieo (1851), 

2 Eq. L’ep. 1109. Mentd. AV ('iowes, [1893] 1 Ch. ‘Jli. 

1552. Vendor having good title before hearing — 
Vendor’s conduct causing great expense on reference 
- Costs only up to hearing.] — Where jiJtf., xendor, 
has shown a good title according to the conditions 
of sale prior to t he hearing but has been the means 
of great exi»cnse being iucurred in prosecuting the 
inquiry at cliambers, whitlior the cause was 
referred, instead of having the question decided 
at the hearing, the ct. will, in deoieoing a specific 
performance, give him his costs up to the hearing 
only.- (iooLD V. Wihte (1854), Kay 983 ; 2 Eq. 
Rep. not) ; 24 L. T. O. S. 43 ; 09 E. R. 291. 

Annotntion : — Montd. Poppleton v. Buchanan, Buchanan v. 

Popplclnu (1858), 4 C. B. N. 8. 20. 

1553. Vendor Insisting on unusual mode of 
executing conveyance.] — A vendor insisted on 
executing the purchase deed without the purchaser 
or by agent of the purchaser being present, & also 
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1646 i . Title shoum after action brought 

Costs ufi to report of good title .] — Tho 
Boneml rule In actions for Bpecifle per- 
lormauco Is that, subject to tho grcuoral 
alscrotion oxerolsablo over costs by 
the ct. or judfiro, coats axe given against 
the vendor up to the time at which ho 
has shown a good title, — B axter v. 


Deroasz (Sask.), [1925] 4 D. L. K. 
801 ; [1925] 3 \V. W. U. 593.— CAN. 

1546 il. .] — Under decrees 

for speoiflo performance, t-he vendee la 
considered as entitled to his costs up 
to the time when the vendor evidences 
a good title ; when that is done, the 
vendee is bound to deoloro that he is 
satisfied, & will accept tho title if the 


vendor will pay his costs up to that 
time ; if ho oniit to do so, tho ct. will 
fix oil the Ruhsoquent costs on him. — 
Ltli. t). HOBixsox (1828), Beat. 83. — 

IR. 

a. Vendor falsely denying part 

payment of purchase-money .] — Where 
a purchaser ohiectod to tho title 
offered, Sc refused to pay the balance 
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Sect . 9. — Cosi^ : Si(h-sect. 2, 13, & C. (a ) & (&).] 

insisted on the purchase-money being paid not to 
himself hut to his solr. or his solr.’s clerk, to neither 
of whom he had given any wi'itten authority to 
receive it. On the purchaser declining to complete 
the purchase in that mode, the vendor brought 
an action against him for the purchase-money : — 
Held : the vendor ought to pay all the costs of a 
suit instituted by the purchaser for the specific 
performance of the contract & for an injunction 
to stay the proceedings at law. — Viney v. Chaplin 
(1858), 2 De G. & J. 468 ; 27 L. J. Ch. 434 ; 31 
L. T. O. S. 142 ; 4 Jur. N. S. 619 ; 6 W. R. 662 ; 
44 E. R. 1071, Ij. C. L. .T.T. ; suhfteqxient 'proceed- 
ings, 3 Do G. & .1. 282, L. C. & Ij. .TJ. 

Annotutions ; — Expld. EsHex v. Danlell, Danlell v. Essex 
(187r)), E. II. 10 O. P. 588. Consd. He Bellamy & Metro- 
politan Board of Works (1883), 21 Ch. D. 387. Befd. He 
Shanks, Kx p. Swinbanks (1879), 11 Ch. D. 525 ; He 
Hotlinp: & Morton’s Contract, [1893] 3 Ch. 269. Mentd. 
Boiu-cbllon V. Bocho (1858), 27 L. J. Ch. 681 ; St. Anbyns 
r. Smart (1807), L. 11. 5 Eq. 183 ; Dimdouald v. Master- 
man (1869), L. R. 7 Eq. 504 ; Plumcr v. CroRory (1874), 
L. R. 18 Eq. 621 ; Gordon r. James (1885), 53 L. T. 
641 ; A.-G. V. Odell (1905), 92 L. T. 621. 

1554. Doubt as to title removed at hearing— By 
vendor’s act.] — Ashley v. Waugh, No. 619, a)de. 

1555. Vendor dying after contract — Liability of 
estate for costs — Vendor’s will necessitating action 
for specific performance.] — Where a person, 
having contracted to sell or lease an estate, dies 
leaving a will, which renders the institution of a 
suit for specific performance necessary, his estate 
must bear the costs. Serns, if he dies intestate. — 
Sanderson v. Chadwick (1863), 2 New Rep. 414. 

1556. Vendor dying intestate.] — 

Sanderson v. Chadwick, No. 1655, a}itc. 

1557. Liability of vendor’s assignee in bank- 
ruptcy — Action continued by assignee.] — A 
vendor resisted a bill for specific performance. 
De became bkpt. <fe his assignee afterwards 
continued the resistance, but failed at the hearing : 
— Held : the assignee must pay pltf.’s costs of 
suit incurred subsequent to the bkpey. — Foxwell 
V. Gueatorex, Foxweu. V. Turner (1861), 33 
Rcav. 345 ; 55 F. R. 401. 

Annotation : — Cop^d. Cook v. Hathway (1869), L. R. 8 Eq. 
612. 

1558. Purchaser entitled to substantial deduction 
from purchase-money.]— Powell v. Elliot, No. 

1 405, ante. 

1559. Declaration of right to forfeit deposit & 
re-sell— In lieu of decree for specific performance.] 

— In an action by a vendor for the siiecific jier- 
formance of an agreement to purchase real estate, 
the purchaser having accepted the title, but having 
failed to complete at the time fixed, there being a 
condition empowering the vendor, in case of the 
failure of the purchaser to comply with any of the 
conditions of sale, to forfeit the deposit & resell the 
property : — Held : in lieu of judgment for specific 
perfijimancc, a declaration may be made even 
though deft, had not appeared to the writ, that the 
vendor was entitled to forfeit the deposit, A resell 
tlio property, if the writ has claimed such a 
declaration in the alternative, but the order should 


direct pltf. to pay tlio costs of the action. — 
Kingdon Kirk (1887), 37 Ch. 1). 141 ; 57 L. J. 
Ch. 328 ; 58 L. T. 383 ; 36 W. R. 430. 

Annoiaiion : — Befd. Farrunt v. Giver (1922), 91 L. J. Ch. 758. 

1560. Failure to accept proper compromise.]-— 

Richards v. Dunn (1895), 39 Sol. Jo. 460. 

C. Liability of Purchaser. 

(a) In General. 

1561. Disregard of prior decision — In favour of 
same title.] — ^Biscoe v. Wilks, No. 614, ante. 

1562. Costs of Investigating title.] — On a refer- 
ence to inquire as to pltf.’s title, the master found 
that pltf. could make a good title, but he did not 
find that he could make such title before the filing 
of the bill, the consideration of the time at wliich 
pltf.’s title could be made having been expressly 
excluded, at the hearing, from the terms of the 
reference : — Held : deft, was liable to the costs of 
investigating the title in the master’s office. — 
Croome V. Lediard (1835), 2 My. K. 293 ; 39 
E. U. 955. 

Annotations : — Folld. Abbott r. Rworder (1852), 4 Do G. & 

Sin. 448; Abbott, r. Calton (1853), 22 L. J. Ch. 936. 

Befd. McNicol v. Kuy (1856), 4 W. JL 801. 

1563. — — -.]— A decree for specific performance 
of a contract to purchase, with a reference as to 
title having been made against the purchaser : — 
Held : he was bound to pay the costs of having the 
title investigated in chambers. — M cNicol v. Kay 
(1856), 28 L. T. O. 8. 20 ; 4 W. R. 801. 

1564. Knowledge of defects before hearing 

— Waiver of objections.] — A bill prayed the specific 
performance of an agreement, “ if a good title 
could be made.” At the hearing it was declared 
that the agreement ought to be specifically per- 
formed, & it was referretl to the master to inquire 
whether a good title could bo made. The master 
reported in the negative. Pltf. on further direc- 
tions waived all objections to the title, <te proposed 
to take the property ; tliis was resisted by the 
V(*ndor : — Held: pltf. was entitled, but being 
aware at the first hearing, of the objections to the 
title, he ought to pay the costs of the investigation 
in the master’s oflice,---BENNErr Fowt.er (1840), 
2 Beav. 302 ; 48 E. R. 1197. 

Annnhition : — Distd. Wilson r. Willmras (1857), 3 Jnr. N. S. 

810. 

1565. Unsuccessful defence — Abandonment of 
contract.] --(1) Where time is not of the essence 
of the contract-, & there is unnecessary delay by 
one of the parties in completing, the other has a 
i-ight, by notice, to limit the time for completing 
the contract, & upon default to abandon the 
contract. 

(2) A bill w^-is filiHl by a vendor for the specific 
performance of a contract : the pimchaser insisted 
that the contract had be<'n abandoned ; failing 
in this defence he was ordered to pay the costs of 
suit up to the hearing, & the usual reference was 
made as to title. — T aylor v. Brown (1839), 
2 Beav. 180 ; 9 L. J. Ch. 14 ; 48 E. R. 1149. 

Annotations : — As to (1) Consd. Webb v. Iliipbos (1870), 

L. R. 10 Eq. 281 ; Green r Sovln (1879), 13 C'b. D. 589. 

Befd. Southooinb v, Exeter (Bp.) (1847), 6 Hare. 213. 


of the pnrohaso money, bnt remained 
in po^HesRion, & the vendor brought 
eioetment, falsely denying the payment 
of part of the purchase money, the 
pnrehasor was held entitled to the costs 
of a suit to restrain the ejectment, & 
compel Hpeoltlc performance, notwith- 
standing that the vendor made a good 
title when required by the ot. — 
Bn\i.ii,v V. W.vRi) (1860), 8 Gr. 337. — 
CAN. 

b. Covnterclaim hy purchaser for 

performance xcith. warranty of 
title — Liability of vendor for costs from 
time of payment in of purchase-money,] 


V. Daruow (N. S.) (1901), 
31 S. C. R. 196.— -CAN, 

1556 i. Vendor dying after contract — 
Liability of estate for costs — Vendor 
dying intestate .] — Where a party having 
contracted to sell an estate tiles in- 
testate & a suit becomes necessary, it 
is clear upon all the authorities that 
each party should pay his own costs, 
because, as It has been said, It Is the 
act of God. — W hitk v. Beck (1871), 
20 W. R. 275.— IR. 

0. Infant heirs-ai-law.]- 

The vendor of real estate had died 


before the execution of the convoy- 
ances, & his infant heirs tllod a hill 
praying for speoiflo porfonnanco of the 
contract, which defts , the vendees, 
admitted & expressed their willingness 
to ctirry out but for the obstacle 
createtl by the death of the vendor 
leaving his heirs-at-law Infants. The 
ct. under the circumstances made a 
decree for speclilc performance of the 
agreement, hut without costs to either 
party ; the costs of the infants to be 
defraved out of the balance of purchase 
money payable by defts. — Wkihe v, 
Ferriie (1863), 10 Gr. 98.— CAN. 
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1666. Purchaser’s action unnecessary.] — 

Richards v, Williams (1843), 1 L. T. O. B. 431. 

1567. Question raised not one of title — Pur- 
chaser unsuccessful — No title made until after 
decree.] — Where a purchaser objects to specific 
performance of contract for sale upon other 
grounds than those of title, & fails, & the vendor 
does not make out his title until after decree, the 
purchaser is liable to the costs of the vendor’s 
^uit for specific performance, except the costs of 
making out the vendor’s title. — ^A rrott v. Calton 
: 1853), 22 L. J. Ch. 930. 

1568. Question of contract.] — Where a 

deci’ee for specific performance, with inquiry as to 
title, is granted in an action in which questions of 
contract only, & not of title, are raised, the pur- 
l 1 laser will be ordered to pay the costs of the action 
to inquiry upon title being sliown. — Banfield v. 
Picard (1011), 55 Sol. Jo. 049. 

1569. Good title shown to all except immaterial 

portion.] — In suits for specific performance, the 
I’ule of the ct. is to make the costs follow the 
result ; & therefore, where pltf. fUed his bill for 

specific performance, & sliowed a good title to all 
Llie lands except a portion of small value, & not 
tnaterial to the beneficial enjoyrmmt of the re- 
iiainder. 

'J'he ct. in decreeing specific performance with 
compensation directed the costs to be jiaid by 
h'ft.—f Carver v. Richards (1800), 3 L. T. 142 ; 
) .lur. N. B. 007 ; 

1570. Action brought during amicable negotia- 
ions.] — t^iESTioiJ r. Metropolitan Rv. (’o, (18(55), 
II L. T. (599 ; 11 Jut. N. B. 214 ; 13 W. R. 333. 

1571. Good possessory title shown before action 
irought — Title proved afterwards In chambers.] — 

vendor is entitled to costs of action if lie showed 
to olTered a good posessory title befon* action, 
iiough it is not provT'd till afterwards m chambers. 
—Games v. Bonnor (1881), 54 L. J. Gh. 517 ; 33 
A. R. 01, C. A. 

i iniotaiidiis : — Menid. /.V Nisbi't & I’otts’ ( 'ont riicl . [190 >1 

1 Ch. .t!)I , yiV AOvliihOti (.V. llorhcll a (’outract,, [19121 

2 (Jh 1, 

1572. Abstract not setting out all material docu- 
nents - Only costs Incurred after amendment of 
ibstract.l — Burnary v. Equitable Reversionary 
NTEREST Society, No. 083, ante. 

(h) Pruceedings due to Purchaser's Conduct. 

1573. Insistence on groundless objections — 
ifendor deterred from producing evidence.]— In a 

suit for specific performance by a vendor, the costs 
vill be tliroAvn ufjon the jiurchascr, though the 
Master reports, tliat a good title was not shown 
ill aftiT the filing of tlie bill, if that finding pro- 
'»*eded on the ground that certain evidence had 
lot been previously furnished, wliicli llie vmidor 
lad offered to produce, but which had not been 
ictually jiroduced, before the institution of the 
uiit, in conseipionce of the purchaser insisting 
ipon otlier Ac unsubstantial objections. — L ong v. 
;oLLiER (1828), 4 Russ. 2C57 ; 38 E. R. 800. 

InnoUUions : — Distd. Wilkinaoa r. Hartley (1852), 15 Roav. 

18:1. Refd. Abbott v. SAVonler (1852), 19 L. T. O. .S. 

!>!!. Mentd. Townsend v. Chaiuperuowuo (18.39), 3 

Y. & C. Ex. 505 ; Ereer v. Hesse (1853), 4 He G. At. & G. 

495. 


1574. Defence preventing vendor obtaining refer- 
ence of title.] — In a suit for specific performance, 
a purchaser who set up a defence which prevented 
I>ltf. obtaining on motion a reference as to title, 
Ac failing in establishing it, was ordered to pay the 
costa up to, Ac inclusive of, the hearing. — H yde v. 
Dallaway (1842), 4 Beav, 000 ; 6 Jur. 119 ; 49 
E. K. 474. 

1675. Effect of vendor’s delay In showing title.] — 

ARBCvrr v. Bworder, No. 428, ante. 

1576. .] — When a vendor succeeds in a 

suit for specific performance, he is entitled to 
costs, notwithstanding the title was first shown in 
the master’s office, if the suit was occasioned solely 
bv the conduct of deft. — PiOEliS v. Bneyd (1853), 

17 Beav. 151 ; 51 E. R. 990. 

1577. .]- — A purchaser, who had altogether 

denied the vendor’s right to a specific performance, 
ordered to pay the costs of suit, instituted by the 
vendor for that purpose down to the hearing, 
although the title was not finally completed until 
after the decree. — G arrodus v. Sharp (1855), 20 
Beav. 50 ; 52 E. K. 523. 

Annotation : — Mentd. Barsht v. Tagg, [1900] 1 Ch. 231. 

1578. - — — Deft., a purchaser, ordered to pay 
all the costs, though a good title was not shown 
imtil after the institution of the smt, by the pro- 
duction of a declaration which was not the cause 
of dispute, Ac had not been pre\Toualy required. — 
Bridgjcs V. Longman (1857), 24 Beav. 27 ; 63 
E. R. 207. 

Annotation<i • — Mentd. He Chawrior’s Trusta (1809), 38 
L. J. Ch. 72(i ; A.-G. of Victoria v. Ettoi-shank (1875), 
L. H. 0 P. C. 354. 

1579. Refusal to complete after approval of con- 
veyance.] — H irst v. Btokehill, No. 1105, ante. 

1580. Good title shown prior to institution of 
proceedings.] — In a suit by vendor for specific 
performance, costs were given to him, although 
both parties were in the wrong as to the only 
point in contest, namely, as to interest on the 
purchase-money, a good title having been shown 
jirior to tlio institution of the suit, & it appearing 
that the conduct of the purchaser had prevented 
the couqiletion down to tliat time. — Sherwin v. 
Bhakspeare (1853), 17 Beav. 297 ; 23 L. .T. Gli. 
177 ; 21 L. T. O. S. 252 ; 1 W. R. 490 ; 51 E. R. 
1030 ; affd. (1851), 5 De CL M. Ac G. 517 ; 2 Eq. 
Rep. 957 ; 23 L. J. Ch. 898 ; 24 L. T. O. S. 45 ; 

18 Jur. 843 ; 2 W. R. 998, L. .1.1, 

Aaiiotaiions .-—Refd. Willmiiib i\ Gleiiton (IHfih), 1 Ch. Ajip. 
209. Mentd. Hogenta Ciuitil Co. v. Wai'o (1857). 23 Beav. 
575 ; Vickers w Ilainl (1859), 26 Beav. 630 ; I'uliueratou 
r. Turner (1864). 33 Beav. ,">21 ; IleiborL r, Salisbury 
Yeovil Ua% (1866), L. B. 2 Eij. 221 ; iiV Phillips, It'x p. 
Ivlveton e'oal Co, (1872), 7 C'h. App. 730 , Met. Ky. v. 
Defnes (1877). 2 Q. B. 4). 189 : lit Riley to Stroatfiold 
(1886), 56 L. T. 48 ; lie Loudon Corpn. 5c 'Pubh’s Contract, 
[1894] 2 Cb. 521 , Bennett v. Stone, [1903] 1 Ch. 509. 

1581. Other proceedings rendered necessary — In 

absence of proceedings against purchaser.] — 

S. contracted to .sell a moiety of an estate to (I,, 
tJio purcliasc to be completed on .Juno 21, 1854, 
Ac if “ from any cause whatever ” tiie jiurcliase 
sliould not be completed on that day, the pur- 
chaser to pay interest. Just before June 24, 
tiic otlier part owner set up a claim to tlic entirety, 
Ac refused to produce the deeds. G. applied at 
distant intervals to know when the vendor would 


’ART V. SECT. 9. SUB-SECT. 2.— 
C. (a). 

1567 i. Question raised not one of title 
—Purchaser unmiccessful — No title made 
mill after decree .} — Plavi’ v. Bljzzaiu) 
1«81), 29 Gr. 46.— CAN. 

’ART V. SECT. 9, SUB-SECT. 2.— 
C. (b). 

1580 I. Good title shown prior to 


mslitution of proceedings .} — In an action 
for spcciOo performanco by a vendor, 
whoso title was, to tlio knowlodgo of 
tho imrchaser, a possoasory one of 
long standing, in conformity with a 
family arrangement, nm}»le proof 
thereof having been offered before 
action : — Held: the vendor was entitled 
to his costs of action & of proving 
his title in the master’s office. — Damk 
V. Slatku (1891), 21 O. II. 375.— CAN. 


d. Delay tn asserting rights .] — Where 
delta, sot up a defeuco to a bill, 
which If tenable would liave formed 
Bufflcieut grtnmd for their having taken 
bt' >s (,o sot aside tho transaction which 
it \'i s now sought to enforce, but they 
liad ii R done so, although twelve years 
had Li.ipsed sineo the act was done 
which lu -y questioned, & which it was 
shown tiivV had all tho while been 
aware of, ti o ct. ordered thorn to pay 
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SecL 9. — Coats: Sub-sect, 2, C, (b) & (o), <fc D. 

complete, <te never expressed a wish to rescind. 
In 1857, S. filed a bill for partition, & died in 
Mar. 1858, leaving a will made in 1866, by which 
he devised his estates to infants, two of whom 
were his heirs. In July, 1801, 8.’s exors. revived 
the partition suit, & in Jan. 1862, G. w’as made 
a party by amendment, pursuant to an arrange- 
ment made at his request in May, 1861. In 
July, 1862, a decree for partition was obtained & 
the certifleate made in July, 1863. G., who had, 

in June, 1854, when the dispute arose with the 
co-owner, given notice that he would not pay 
interest, but had ever since employed the purchase- 
money in his trade, refusing to pay interest, S.’s 
exam., in 1864, filed a bill against him & the infant 
devisees for specific performance, & the Master 
of fho HoUs decreed specific performance, Ai 
ordered G. to pay interest from JTune, 1854, & to 
pay all pltf.’s costs : — Held : the purchaser ought 
not to have been ordered to pay the whole costs, 
for if there bad been no dispute about the interest 
a suit would have been necessary on account of 
tlio devise to the infants, A: in such a suit the jiur- 
chaser, in the opinion of Knight IlJiurB, L.J., 
w^ould have been entitled to his costa ; <te, in the 
opinion of Turneii, L.J., would in the circum- 
stances of the case neither have received nor 
paid costs. — Wiltjams r. Glenton (1860), 1 
Oh. App. 200 ; 35 L. J. Oh. 284 ; 13 L. T. 727 ; 
12 Jur. N, S. 175 ; 14 VV. It. 204, Ji. .1.1. 

AnnoUituma : — Reid. North v. Pcrnval, [1898J 2 CIi. 128, 
Mentd. lie Kilcy to Stroutfiekl (188(5). .14 Oh. D, 1,s() ; lie 
Ilctlliig <Sc Melton’s Contract, 1,189.5] .1 Ch. 2(59 ; lie 
London (,^orpu. & Tubbs’ Contract. [1894 1 2 Ch. 521 ; lie 
Moods Ac LC'uIk’ Coutroc-t, [1898] 2 Ch. 211 , Ihiv v. 
Kmideum, [1899 J 2 Ch. 329 ; Boiinctt v. .Stone, [1903] 

1 Ch. 509. 

(e) Groundlesti Objections hy Purchaser. 

1582. Whether liable for costs.] — I^inds wore 
settled on A. for life, remainder to his w’ife for 
life, remainder to their cliildren, with a iiow’cr of 
revocation & appointment to new uses by the 
husband wife jointly ; proviso that if A. should 
become bkpt,, etc., then the limitation to him for 
life should cease, iSc the lands should go to tinstees 
during his life, for the benefit of Jjis wife k, children. 
A. agi’ced for the sale of this estate, k proposed 
to make title to the pui'chaser by executing this 
power of revocation. The conveyancer on the 
part of the purchaser iTquk’od an indcumity against 
A.’s having committed any secret acts of bkpey., 
for that the power of revocation would be ex- 
tinguished by the forfeiture of the life interest of 
A. On a bill filed by A. to compel the performance 
of this contract, the ct. thought there was no 
ground for the objection, k that the mistake in 
opinion of the conveyancer could not save deft, 
from costs. — Maling v. Hill (1785), 1 Gox, Eq. 
Oas. 1S6 ; 29 E. K. 1121, L. C. 

1583. .]— Thorpe r. Freer, No. 1595, post. 

1584. — — -.] — To a bill by a v<mdor for the 

specific performance of a contract for the sale of 
property, deft, raised three objections, &, at the 
hearing failed in two ; tlie usual reference was 
made to inquire if pltf. could make a good litle : — 
Held : deft, ought to pay so much of the costs of 
the suit as had been occasioned by his unsuccessful 
objections. — Smallwood v. Cotty (1837), 6 

L. J. Ch. 265. 

1685. .] — (1) Whore a vendor had entered 

into a covenant for liimself, iiis heim, exors., & 


administrators, not to erect certain building upon 
a piece of land contracted to be sold, & neither in 
the agreement for sale of the land nor the abstract 
of title was any notice taken of the covenant : — 
Held : the purchaser was not bound to complete 
Ilia contract. 

(2) Unnecessary evidence having been gone into 
on both sides, k some untenable exceptions having 
been taken to a title in a suit for specific perform- 
ance of a contract for the purchase of land, the 
ct., though it gave judgment for deft., would not 
allow him his costs of the evidence or the costs 
occasioned by the untenable exceptions. — BrISTOW 
V. Wood (1844), 1 Coll. 480 ; 14 L. J. Ch. 50 ; 4 
L. T. O. 8. 92 ; 9 Jur. 99 ; 63 E, B. 508. 

1688. .] — A trustee, having power to sell 

land in order to raise £600, k tlie expenses, jiut it 
up to sale m two lots, k sold the first for £600, & 
tiio second for £510. 'I’ho second lot consisted of 
more than 3 acres of land, k was described in the 
imrticulars of sale as readily convertible into 
building ground : — Held : the sale of the second 
lot was not improper, k the purch.asers must pay 
the costs of a suit for specific performance brought 
against tliem by the trustee. 

A purchaser failing in liis objections to the title, 
must pay the cosfs of the suit (KiNDEiiST^Ey, U.-C.). 
—Thomas v. Townsend (1852), 16 Jm’. 730. 

1587. .] — Austin MAirriN, No. 1117, 

ante. 

1588. — — On reference as to title— Plaintiff 
insisting on reference.] — A ijm<:n v. Currie, No. 
1549, ante. 

1589. Costs of action after first decree.) 

— A suit was instituted by A., as vendor, against 
B. for tlio specific performance of a contract of 
sale of leasehold property. B. by bis answer, 
stated tliat the sale had b(*on made by auction, k 
insisted that A. was not entitled to a decree, on 
the ground that he liad employt'd pufTors at tlie 
sale. At the hearing of ilie cause*, it W'as decided 
that the case set up by B. was not a valid defence 
to the suit, k the usuiil nl’ercmce was made to tlie 
mcastcr. In tlie mast(>r's oitice, an objection was 
made by B. f-o the titl«‘, which was at once removed 
by A. Tlie mast-iT foum^l tlial A. had made a good 
t'tle to tlie property, but liad first shown a good 
title in the master’s office; — Held: B. ouglit to 
pay all the costs tJie suit after IJie first dccrci*.- - 
Woodward v. Miller (1846), 16 L. J. Cli. 16 ; 
8 I>. T. O. 8. 183 ; 10 Jur. 1027. 

1590. — Costs of proceedings in which 

vendor’s title established.) — On a sale of real estate 
by a trustee, under a will open to suspicion as 
liaving been obtained by undue influence, th<‘ 
title was ajiproved, but be[oi*e the actual corn- 
pletion of the contract the lieir-at-law gave notice 
that he intended to dispute the will, k brought an 
action against the tenant for rent : the purchaser 
thereupon refused to complete, k a bill for specific 
perfoi’mancc was filed, but before it came to a 
hearing the action brought by the heir was tried, k 
a verdict given against the heir ; a reference as to 
title was then directed, & the master having 
reported in favour of the title, a decree was made 
for specific performance. On appeal, however, by 
the pui’chaser, the Lord (.Jiancc’llor ordered the 
case to stand over generally, witli liberty for the 
vendor to take such iiroceeciings for cstablisliing 
tlie will as he sliould be advised. The vendor then 
instituted a suit against the heir, wliich resulted 
in the will being established. The Iiord Chancellor 


the costs of the suit. — M iller v. 
Ohtranukr (1800), 12 Gr. 349. — CAN. 

e. Attempt to rcjnidUite after 
curt f Hunt to <.otnplcU \] — Action to 


obtain decree for speciflo porfonnance 
against a purchaser who Buuerht to 
repudiate contract, but who, prior to 
licarlng of action aifreod to complete : — 


Held : pltf. was entitled to a decree & 
to have costs of the action pald hy 
deft. — M oGrekpy V. Tukanok (lOJol 
5 ’2 I. L. T. 100.— IR. 
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ihorcupon confirmed the decree for specific per- 
formance, & directed the purchaser to pay interest 
from the time when under tlie contract the sale 
ought to have been completed, & also to pay the 
costs of the suit subsequently to the hearing when 
the reference as to title was directed ; his Lordship 
held that at that time there had been such reason- 
able inquiry into the title as ought to have satisfied 
the purchaser, & that therefore the consequences 
of the fiu'ther proceedings by which the will was 
established, both in reference to the costs of the 
suit for specific performance & the payment of 
interest, must fall on the purchaser. — Grove v. 
Dastard (1851), 1 De G. M. & G. GO ; 42 E. R. 
478, L. C. 

D. No ('osis Given. 

1591. Title not clear on abstract.] — Decree for 
specific performance without costs to pltf. the 
vendor : the title, though established before the 

inastcT, not being clear upon the abstract. 

r. Golunoe (1814), 3 Vcs. & B. 143, n. ; 35 E. R. 
433. 

1592. No title shown.] —Lewis v. Loxiiam, No. 
1200, niifc. 

1593. .] -WJierc a bill for specific perform- 

ance IS filed by a purcliaser, A it turns out that the 
A cndor cannot make a good title, the bill is dis- 
missed, but without costs. — M alden v. Fyson 
(ISIG), 9 Beav. 317 ; 7 L. T. O. S, 108 ; 50 E. R. 
377 ; vnbficqui'nt 2 >roc(;edin<js (1847), 11 CJ. B. 292. 

Amiolalions : — Rofd. Svvlnfcn v. Chclmsfoid (1800), 6 

H. & N. 890 , Onions i'. Oohou (IHt!.')), 2 H(‘in. & M. l$r)4 ; 

Thouius V, Kow lauds (1880), 3 T. L. Jl. 148. 

1594. Fair objection to title.] -'Si)ecific perform- 
iince decroiid aguinst a purcliaser of the fee, but 
without, costs, a fair objection having been made 
to tile title.— A islabie l \ Rice (1818), 3 Madd. 
25(1 ; 50 E. R. 503. 

Jnncialwn ; — Mentd. Egertou i\ Browulow (1853), 4 U. L. 

C'as 1 , 

1595. .]--If a inirchaser luaki's fiivolous 

oi>]('ct loiLs to a titl(>, he pays the costs; but not 
if lie makes a lair objection, or insists on inquiry 
as to a material fact, ri'spocting whndi there is a 
lair doubt, — TmmPE v. Ekkeu (1819), 4 Madd. 
4()0 ; 50 E. R. 777. 

1596. Vendor refusing to produce documents 
insisted on by purchaser.] — N ew.yi.l v. Smith, No. 

()2i, (infc. 

1597. Allegations on both sides incorrect.] — 

A \ endor filed a bill for specific performance, 
allc'gmg that deft, bad accepted the title ; deft, 
resisted it on the ground that the bkpey. under 
which pltf. claimed was invalid. Neitlier allega- 
tion turned out correct, A: though a good title was 
tirst filiowm in tlie master’s otiice, tlie decree was 
made without costs.— Stdebotham v. Rarrinoton 
( 1842), 5 Beav. 2(n ; 49 E. R. 578. 

AnnoUitlon Rold. Fraser v. Wood (1815), 8 Beav. 339. 

1598. Vendor unable to convey.] — A railway co. 
lutving under their act the usual power to sell 
surplus lands, witli a direction to oiler them in the 
tii'st instance to the owners of the adjoining lands, 
entered into a contract for sale to a stranger, & 
tiion made an otler of the same lands to the parties 
who were entitled to the right of pre-emption, 
M’liich offer was declined ; the purchaser refused 
to complete liis contract, because the last men- 
tioned oiler had not been made prior to the contract 
witii him, & the co. filed a bill to compel specific 
ix'ifonnance : — Held : the objection was a ques- 
tion of conveyance <fe not of title, A. the purchaser 

PART V. SECT. 9, 

1603 i. Miscond)ict of both parties.] — Cole v. Cross (1912 
Man. L. R. 1.— CAN. 


must complete the contract ; but the ct. refused 
to give pltf. the costs of the suit.- —London & 
Greenwich Ry. Co. v. Goodchild (1844), 3 Ry. & 
Can. Cas. 607 ; 13 L. J. Ch. 224 ; 8 .Tur. 155. 

1599. Waiver by purchaser of time for comple- 
tion — Vendor unable to give vacant possession — 
Purchaser refusing to complete.] — Where a pur- 
chaser had by lus acts waived the time of com- 
pletion in the first instance & had gone on for some 
time inducing the vendor to inciu* expenses to 
perfect his title, & suddenly, upon the discovery 
that vacant possession could not be given accord- 
ing to stipulation, declined to complete, the ct., 
although it dismissed a hill filed against such a 
purchaser for a specific perforTtuince, dismissed 
it without costs. — Nokes v. Kilmouey (Lord) 
(1847), 1 De G. & Hm. 444 ; 03 E. R. 1141. 

1600. Unsuccessful defence of imbecility & 
fraud.] — Micia,ETUwAiT v. Nit!HTiNOAi.E, No. 353, 
ante. 

1601. Misleading plan — SutTlcient doubt to induce 
Investigation.]— Weston v. Biud, No. 509, ante. 

1602. Vendor’s conduct necessitating action.] — 
A contract for the purcliase of cojiyright from 
deft, not liaving been coinjileb'd, in consequence 
of bis liaving, though be considered time was of 
the e.ssence of tlie contract, fixed a later period 
than that originally agreed iijion for that pux’pose, 
and for the payment of the purchase-money, it 
was, on motion by deft, to dismiss a bill for 
specific xierformance with costs, A on cross motion 
by pltf. to dismiss the bill without costs : —Held : 
as pltf. had been compelled to resort to the ct. for 
relief, his bill must be dismissed without costs. — 
Goodday" r. Sleidh (1854), 24 L. T. O. S. 121 ; 1 
.Tur. N. S. 201 ; 3 W. K. 87. 

1603. Misconduct of both parties.] — Parr v. 
Lovkdrove, No. 1528, ante. 

1604. Claim by third party— Independently of 
vendor & purchaser.] — Heskj/itne v. Simmons, 
No. 589, anie. 

1605. Groundless objection by purchaser.]— A 

vendor being entitled under a limitation to uses 
to bar dower, without a jiower of appointment, 
the jirn’chaser insisted on the concurrence of the 
dower trustee. The trustee being abroad, the 
vendor filed a bill to enforce specific jicrformance, 
without his being a party to the conveyance. The 
judge lield, that the objection was well founded, A 
made a decree for specific jierformanco, with an 
order vesting the estate of the dower trustee in 
the purchaser upon the execution of the convey- 
ance by the vendor ; but considering the objection, 
though tenable, to be frivolous A vexatious, he 
gave no costs to either party : — Held : an appeal 
by the purchaser, the objection was frivolous A 
vexatious, A ought not to have been insisted on ; 
A costs ought not to be given to the purcliaser. — 
(’ollaud V. Roe (1859), 4 De G. A .1. 525 ; 28 
L. Ch. 500 ; 7 W. R. 023 ; 45 E. R. 201, L. C. A 
L. J J. 

1606. Action rendered necessary by lunacy of 
vendor — To obtain vesting order.] — Where, by the 
lunacy of a vendor, a decree in a suit for specific 
performance is necessary as ground for a vesting 
order, no costs will be given on either side. — 
Oressweli. V. Haines (18(il), 31 L. 3. Ch. 237 ; 8 
Jur. N. S. 208 ; 10 W. R. 121. 

Annotation: — Reid. Lysaglit v. Edwards (1876), 24 W. 11. 

778. 

1607. Purchaser not acceding to inexpensive 
mode of settling dispute.] — -In conditions of sale of 
leaseholds it was stated that the purchaser should 

SUB-SECT. 2.— D. 

I, 19 W. L. II. 780 ; 1 W. W. R. 458 ; 1 D. L. R. 127 : 22 
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Sect, 9. — Costs: Srib-sect, 2, 1),] 

have possession on a certain day ; “ all outgoings ” 
up to that day being cleared by the vendors. The 
vendors refused to pay half a quarter’s rent which 
had accrued due between the last quarter day & 
the date fixed for completion. The purchaser, after 
several attempts at accommodation, declined to 
complete : — Held : the vendors were entitled to 
specific performance, subject to their paying the 
half quarter’s rent in question ; but as the pur- 
chaser had refused to accede to inexpensive modes 
which had been proposed for adjusting the dispute, 
there should be no order as to costs. — Lawes v 
Gibson (180.5), L. K. ] Eq. 135 ; 35 L. .T. Ch. 148 i 
13 L. T. 310 ; 29 J. P. 792 ; 11 .Tur. N. S. 873. 

1608. Vendor able to discover defect before sale.] 
— PniLBiPSON r. Gibbon, No. 074, ante. 

1609. Purchaser’s delay in making objection.]— 
IV'^iiero a decree is made for specific performance of 
a contract for sale, A an inquiry is directed in 
general terms whether the vendor can make a good 
title, it must be understood to mean a good title 
having regard to the terms of tlie contract ; but if 
the vendor wishes to prevent objections which have 
been waived before the suit from being renewed 
under the inquiry, that point should be considered 


at the hearing &; notices in the decree. Land was 
described in a contract for sale as freehold, but it 
was shown by the abstract that it was formerly 
copyhold, & had been enfranchised under the 
Enfranchisement Acts. A decree was afterwards 
made at the suit of the vendor for specific per- 
formance & a general inquiry directed as to title, 
in the course of which the purchaser for the first 
time objected that the minerals were reserved to 
the lord of the manor under the Enfranchisement 
Acts : — Held : the objection was fatal to the title ; 
but as the purchaser had taken the objection so 
late he was not allowed his costs. — Uppeuton v. 
Nickolson (1871), fi Ch. App. 436 ; 40 L. .T. Ch. 
401 ; 25 L. T. 4 ; 35 J. P. 532 ; 19 W. II. 733, 
L. J.T. 

AnnotntionM : — Reid. McGrorr v. Alderdale Estate Co., 
[191 H] A. C. .503. Meutd. lie Lord & Fullerton’s Con- 
tract (189.5), 4i W, II, 195; He Jackson & Heulen’s 
Contract. [190G] 1 Ch. 412. 

1610. Unsuccessful action by purchaser on 
question other than title — Complications arising by 
vendor’s conduct.]— Bollard v. Siiutt, No. 1543, 
a)de. 

1611. Vendor falling to disclose covenant with 
third party.] —Greenualuu v. Brindley, No. 1375, 
ante. 


1610 f. Unnucci'fisfiil action by yur- 
rhancr on quistinn other than Idle — 
(iomphmtions nriHiny by veu/ior'a con- 
duct.] — Eijojecombb V. McLeblax 
(1007), 4 N. B. Eq. Jlcp. 1 ; G E. L. It. 
4G.— CAN. 

1. U nsurrrusful defence of fraud .] — 
The vendee sot up that ho had been 
led into drink by the fraudulent contri- 
vances of the v^endor, i<c while intoxi- 
cated had l)ccn ludnced to si^n the 
aprreoment, in which the price stipu- 
lated was most cxorbitaiit. It was 


clearly shown that the purchaser had 
executed tiio contract while intoxi- 
cat-eil. ic that the price was cxorbiUiut, 
but the ct. exonerated the vendor from 
any fraud, & therefore refu.sod deft. 
Ids costs on dismissing the hiU for 
spocitlo perfornianeo. — BcuoKlKr.i) v. 
TUALviONDa (18,58), 6 Qr. 508.— CAN. 


21 


g. - 

O. 


It. 


.] — Tenutr V. Wausr (1893), 
309.— CAN. 


h. Delay in completion of title.] — 
A piircliusor from defts. at a pubhe 


auction, filed a bill for specific per- 
formance. injimction, Sc compensation, 
alJoging misconduct of deft.’s agents at 
the sale & otherwise, & consequent 
damage to him, whicli ullogatif)us W'cro 

K irtly disproved by the cviiloneo. 

owever, as the dcl.iy in comidcting 
the tii.lo was owung in a gi-eat measure 
to defts., the ct. made a decree for 
specific performance Sc injunction ; 
but without costs or coinponsatiou. — 
Moshop V. 'JiiBHT Sc Loan Co. (180.5), 
11 Gr. 204.— CAN. 
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Bills . , . See Parliament. 

Colonial Legislative 
Powers . . . Dependencies. 

('onflici of Laws , ,, Conflict of Laws. 

T)c 2 )artmeuts of Stale . ,, Constitutional 

Law. 

Enaeiment of Statute . ,, Parliament. 

Estates of the Realm . , , Constitutional 

Law; Parlia- 
ment. 


ExerAilwc Uovei-nmenl . Constitutional 

Law. 

J ud idol Dec IS ions as 

Authorities . . ,, Jlijrjments. 

Parliamentary Proec- 

dure . . . l^vRT.i ament. 

Prerogatives of the 

Crown . . . (Constitutional 

Law. 


Part I. — 

1. Meaning of statute — Act.J — The word statute 
may mean what we call an Act of Parliament, or a 
code, as the Statute of Westminster 1, or all the 
Ac< s jrassed during one session of Parliament which 
was the trrigin il meaning of the word (IjOiri) Camp- 
moM,, C.J.) J{. V. Bakkvvioll ( iSeT),? L. As IL Sts ; 

li. J. M. C. 150 ; 21) L. T. O. S. 200 ; 3 Jur. 
N. S. 1003 ; 5 W. JL (‘>55 ; 21 J, P. .To. 357 ; 111) 
C. K. J 161. 

2. Code.]— 11. r. Bakewell, No i,an(c. 

3. All Acts of a session.]— B. v. Bake- 

wj<:ll. No 1, ante 

4. Distinguished from Parliamentary declara- 
tion.] — The LaiT was belieaded by Henry of 
Lancast<T wlxm he invaded England, & before he 
had r‘('ceiv(Ml or even claimed tlu' Crown. O'herewas 
noevi<.lence w heth(Tth»M‘e had been any ( I’ial, or form 
of trial, b(‘fore the beheading. TMien Jltuiry was 
d(‘clared King a jrroceedjiig took plact* in Parlia- 
ment in which the (\)mmons wei*(* I'cpri'sented to 
have prayed that all t hat was done in “ the pursuit, 
ariTst., cV judgment ” of tin* Earl might be (haTared 
good for the common ])j'oflt of the realm. The 
King, with th<‘ assimt of the Lords Temyjoral, 
di'clared that it was so. This proceeding was 
entered on the Plncita CoroiKV in Parliament, but 
not on the Polls of Parliament. 

Senible : this wars not. an Act. of PaiTianuuit ; 
but, it was a solemn adjudication jironounced 
by the King in open Pai-liament at the prayer of 
the Commons, tt with th(i advice of the Lords, Ac 
must be taken as a J^arhanu'nt ary declaration that, 
M hat ever had been the nature of the grant to the 
Tlarl, it was whollv at an imd. — T\’ii.tes Pei-:race 
CJAiM (1860), I.. 11. 4 II. L. 126. 

Jtin.olniionH : — Mentd. lie Buckhiii-Ht. Peerage (1876), 2 App. 

('as. 1 ; hhonddu’fl Claim, [l!j22J 2 A. C. 669. 

5. Objects of statute law.] — Statute law, which 
corrects, abridges and explains the common law 
(Coke, C.J,). — Powle.s r, Mahon (1612), 2 Browml. 
102 ; 123 E. K. 802. 

6. .] — Every act is made, either for the 

purpose of making a change in the law, or for the 
l>nr])ose of better declaring the hnv (Lord I^ano- 
lale, M.P.). — Ely (Dean) v. Bliss (1842), 5 
Beav. 574 ; 11 J. (di. 351 ; 6 Jnr. 406; 10 

P. 700; on appeal (1811), 3 L. T. O. 8. 08, 
L, C, 

7. Validity of statutes — Necessity for con- 
currence of three estates of the realm. — Proceedings 
by King & Lords.] — Anon. (1488), Jenk. 177 ; 145 

P. 117. 


n General. 

8. .] — The w’ords, by autliority 

of Parliament, in an Act or charter are suflicient 
to make it an Act of Parliament. 

An Act of Parliament penned by assent of the 
King and of the Lords Syiiritual Sc Temporal & 
of the (Commons, is a good Act. But an Act 
penned that the King with the as.sent of the Ijordb, 
or that the King wdth the assent of the Commons, is 
no Act of Parliament. 

If they be entered in the Parliament roll & 
alvvay.s allowi'd for Acts of Parliament, it shall be 
intended that it wms by authority of Parliament 
(per ('UR.).- — The Prince’s ('ase (1606), 8 Co. Pep. 
13b ; 77 E. P. 496. 

Ayitiokihons Consd. O. K. Tty. v. Goldsmld (1884), 9 App. 
f’aH. 927. Befd. Daldin (torpn. Cane (1619), Palm. 1 ; 
Hutchins V. Player (1666), O’Bridg. 272 : A.-(L r. London 
(Bp.), Lancaster He Birch (1696), 4 Mod. hep. 200; 
Tliornhy v. Fleetwood (1720), 1 8tra. 318; A.-O. r. 

]'*lym()uth Corpn. (17r)4), Wight. 164 : Clayton v, A.-G. 
(1834), 1 Coop, Uinjj. Cott. 97 . I’enrjm Corpn, v. Hohn 
(1877), 2 Ex. 1). 628. Mentd. Needier v. W'lnchcHter 
(Bp.) (1614). Hob. 220; ObserlcB (Bp.) Case (16P.)), 
Palm. 22 ; 8t. Katherines Hosjjltal Case (1671), 1 Vent. 
149 ; II, V, Warden of tho Fleet (1700), 1 ir.ci. Cas. Abr. 
1 29 ; Grand Opinion for JTerogutivc Concerning the Bo,\ al 
Family (1717), Fortes. Bei>. 401 ; .lories v. tStratTord 
(17.{0), 3 P. Wms. 79; Basset v. Basset (1714), 6 Atk. 
203 ; Lomax v. Holmden (1749), 1 Vos. Sen. 290 ; MiUiir 
r. Taylor (1769), 4 Bnrr. 2303 : A.-G. to Prince of Wales r. 
St. Anbyn (1811), Wight. 1(57 *, .lewisou r. Dyson (1842), 
9 M. W, .'>40 : Tolbon v. Kayo (1843), 6 Man. N G. .'>36 ; 
AVensleydale Peeuige Case (1856), 8 State Tr. N, S. 179 ; 
Beanebamp v. Winn (1869), 4 Cb. App. 562 , /tc 
Buckhiast Peerage (1876), 2 App. Cas. 1. 

9. Proceedings by Commons.] — 

Pegktde.s Trial, Harrison’s ()ase (1666), 5 
State Tr. 917, 1626. 

10. Proceedings by King— Proceedings 

in Convocation.] — No new laws can be made to 
bind the whole })eople, but by the King, with the 
advice & consent of botli Houses of Parliament, 
& by their united autliority. 

Every man may be said to be party to, & the 
eon.seiit of every subject is included in, an Act of 
Parliament ; but in Canons mad,e in Convocation, 
& contirmed by the (h’owm only, all these are want- 
ing, except the royal assent. 

Subsequent Acts of l*arliament in the affirmation 
giving new' penalties, do not repeal former ordained 
by preceding Acts w'ithout ni'gativo words. 

A later Act of Parliament hath never been con- 
strued to repeal a prior Act, without words of 
repeal, unless there be a contrariety & repugnancy 
botw'een them, or at least some notice t aken of the 
former law in t he subsequent one, so as t o indicate 
an intention in the law makers to repeal it (Lord 


PART I. 

Valulitij of statutes.] — W'hen a 
appeal's ou its face to have 


boon duly pas.sod by a competent 
leglnlatiu'c, the cts. niUbt OHHume that 
all thlngH have been rightly done iu 
respect of its passage, & cauuot 


eiitertuiu tiny argument that there Is 
a defect of parliamentary lu'ooeduro 
lying behind tho Act.— B. r. luwiv, 
[1926] Exch. C. U. 127.— CAN. 
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Statutes. 


UABDmcKE, C.J.). — ^Middleton v. Crofts (1736), 
2 Atk. 650 ; Bidg. (emp, H. 106 ; Cunn 114 ; Lee 
^jnip. Hard. 326 ; 26 E. B. 788. 

Annotations Mentd. Exp. Brlnckman (1895), 11 T. L. R. 

387 ; Bell V. Graham, Marshall v. Graham (1907), 76 

L. J. K. B. 690. 

11. Proceedings by King & Commons.] 

— The Prince’s Case, No. 8, anfe. 

12. .] — WJiere the commons by 

petition prayed the King, that a charter made, & 
the liberties thereby granted, to a corpn. might 
bo confirmed in Parliament ; & the King answered, 
that it was assented & agreed in Parliament, that 
the liberties in the petition mentioned, should be 
confirmed imder the Edng’s gi’eat seal — & the 
charter was confirmed by the King accordingly : — 
Held : the proceeding in Parliament was not an 
Act of Parliament, so as to prevent the King from 
granting to the corpn. a new charter, varying tlie 
mode of election of their officers provided by flie 
former charter. — B. v. IIaythorne (1826), 5 B. &. 
C. 410 ; 8 Dow. & By. K. B. 228 ; 108 E. B. 153. 

13. With advice of Lords.] — 

WiLTES Pee:kage Claim, No. 4, ante. 

■ .J — )Sce, now, I’arlianient Act, 1011 

(c. 13). 


Conolusiveness In courts.] — Hx. p. 

Selwyn (Canon) (1872), 36 J. P. Jo. 64. 

16. May override common law principles of 
Justice.]— An Act of Parliament may be so worded 
as expressly to authorise a procedure incor^istent 
with the principles of justice rccogmsed by the 
common law of England. Parliament is omni- 
potent (Vaughan Williams, L.J.). — B. r. Local 
Government Board, Ex p. Aklidge, [1^914] 1 
K. B. 160 ; 83 L. J. K. B. 86 ; 109 L. T. 651 ; 
78 J. P. 25 ; 30 T. L. B. 6 ; 11 L. G. E. 1186, C. A. ; 
on appeal, sub now. Local Government Board v, 
Arlidge, [1915] A. C. 120, U. L. 

.—Mentd. Hall v. Manebeator 
84 L. J. (^b. 732 ; K. r. Amphlctt, 11915] 2 k. B. 223 ; 
CasHcl V. IngllH, [1916] 2 Ch. 211 ; li. v. OoutnU Tribunal, 
Ex p. Barton (1916), 86 L. J. K. B. 799 : Clemente r. 
County of Devon Insoo. Committee, [1918] 1 K. B. 94 . 
Do Vertouil v. [1918] A. 557 ; London 

Appeal Tribunal, Ex p. Siiarrow (1918), 62 bob Jo. 383 ; 
DovviJnBr. G. E. By. (1919), 88 L. J K B. 380; H. v, 
HoiisiuK Appeal Trlbimal, [1920] .1 Iv. B, 334 ; Everett v. 
UrimthB, [1921] 1 A. C. 631 ; Wilson v. Esqulmalt & 
Nunatnio Ky., [1922] 1 A. C. 202. 

Printing of statutes.] — Sec Press & Printing, 
Vol. XXXVII., p. 552, Nos. 138, 139. 

Judicial notice of statutes.] — Sec Evidence, 
Vol. XXII., pp. 144, 145, Nos. 1200-1210 ; 
Interpretation Act, 1889 (c. 63), s. 9. 


Part II. — Classification and Framework. 


«ECT. 1.— CLASSinCAHON. 

Sub-sect. 1. — Public, Local, Private. 

A, In General. 

16. Origin of classification — Resolution of Lords 
& Commons — Requiring publication in separate 
volumes.] — (1) On May 1, 17f)7, the House of 
Lords resolved that the Oueen’s printer sliould 
class the general statutes, special A public, & 
local A private, in separate volumes, A on May 8, 
1801, there was a resolution of tlie House of 
Commons, agreed to by the House of Lords, that 
the general statutes, i)ublic, local & personal, in 
each session, should bo classed in separate volumes : 
that was the commencement of that dicision of 
the statutes (Parke, B.). 

(2) It [7 & 8 Viet, c. 84] is clearly of a local & 
personal natm'o, local in being confined to local 
limits, & personal as afl'ectmg a particular descrip- 
tion of persons only, as distinghished from that of 
all the Qm^en’s subjects (Parke, B.).— Bichards 
V. Easto (1846), 3 Dow. A L. 515 ; 15 M. A W. 
244 ; 15 L. J. Ex. 163 ; 8 L. T. O. S. 253 ; 10 Jur. 
695 ; 153 E. B. 840. 

Annotations : — As to (2) Consd. R. v. L. C. C., [1893] 2 Q, B. 
454. Refd. Bamet v. Cox (1847), 9 y. B. 617 ; FllUter 

17. Phim)ard (1817), 1 1 y. B. 347 , Law v. Dodd (1848), 
1 Exen. 845 : Mooro v. Hhepherd (1854), 10 Exoh. 424 ; 
Shephord v. Sharp (1856), 1 H. & N. 115 ; Carr v. Royal 
Exenonge Aesce. (1862), 1 B. & S. 956. 

17. Dependent on substance & character.] — The 

test of what are “ local A personal ” Acts is the 
substance A character of the Acts themselves, A 
not the mere form of description. — B, v. London 
County Council (1893), 69 L. T. 440 ; 37 Sol. Jo. 
619, D. C. ; on appeal, [1893] 2 Q. B. 454, C. A. 
Annotation : — Befd. R. V. Electricity Corara., Ex p. London 
Electricity Joint Committee Co. (1920), Ltd., [1924] 1 
K. B. 171. 

18. Not dependent on technical considerations — 
Clause declaring Act to be public.] — Dawson v. 
Paver, No. 1689, post. 


19. Statutes In part public.] — An Act of Pai- 
liainent concerning the revenue of the King is a 
public law ; but it may be private in respect to 
some clauses in it relating to a private person 
(Holt, C.J.).— Anon. (1698), 12 Mod. Bep. 249 ; 
88 E. B. 1298. 

Annotation: — Consd. R. r. L. C. C., [1893] 2 Q. B. 454, 

20. .] — An Act of Parliament may be general 

in imrt A particular in other part (Holt, tbJ.). 
Ingram v. Foot (1701), 12 Mod. Bep. 611 ; 1 Ld. 
Baym. 708 ; 88 E. B. 1555. 

Annotation : — Befd. R. v. L. C. C., [1893] 2 y. B. 454. 

21. .1 — B. V. London County Counci r., No. 

22, post. 


B. Public General Acts. 


22. Characteristics — Application to whole com- 
munity.] — Now, a gcnei*al Act, primd fade, is that 
which applies to the wliole community. In the 
natural meaning of the term it luetms an Act of 
Pai'liainent which is unlimited both in its area A, 
as regards the individual, in its effects ; A as 
opposed to that you get statutes which may well 
be public because of the importance of the subjects 
with which they deal A their general interest to 
the community, but which ai*c limited in respect of 
area, a limitation which makes them local, or 
limited in respect of individuals or persons a 
limitation winch makes them personal (BoWEN, 


J * b , . . r 

All Acts wLich d.eal with the administration oi 

ustice differ in toto fi*om the class of local A 
lersonal Acts. They are not limited in the true 
loTiRP! f^ifhpr as rt^irards nlace or Dorsons (BoWEN, 


J • , i- 1 4- 

It docs not require much authority to show that 
when the Legislature speaks of amending any local 
or personal Act its language is to bo applied to 
portions of Act.s whitdi are local A personal just 
as much as to an Act which is entirely of that 


PART II. SECT. 1. SUB-SECT. 1.— B. 

22 i. Oharacierishce — Applicaiion to whole communi ^.] — Mabeulni) v, Bartlxt (1824), Tay, 140. CAN. 
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Pakt II. Classification and Framework. 


nature. The question is not in such a case whetiior 
the entire statute is local & personal, but whether 
the portion of the statute which is proposed to be 
amended is so (Bowen, L.J.). 

Although some parts of an Act of Parliament 
may be public & general, yet other parts of the 
same Act of Parliament may be local & personal 
(Kay, L.J.). — II. v. London County Council. 
[IS93] 2 Q. B. 454 ; «3 L. .T. Q. B. 4 ; G9 L. T. 
580 ; 58 J. P. 21 ; 42 W. It. 1 ; 9 T. L. R. 001 ; 37 
Sol. .To. 009 ; 4 R. .531, C. A. 

AnnoUUion j—'Reli. R. v. Electricity Cotnrs., Ejc jj. London 
Electricity Joint Cominitteo Co. (1920), Ltd., [1924] 1 


23. Rights of public involved.]— Metro- 

politan Police Acts are not “ Acts of a local & 
personal nature ” Avithin Limitations of Actions & 
Costs Act, 1842 (c. 97), s. 5, which extends the time 
of bringing actions under such Acts to two yciars. 

9’liey ai ‘0 classed with the “ public & general 
Acts” k, not with the “public local & personal 
Acts ” according to the division directed by tlio 
Houses of Parliament as mentioned in Richards v. 


Rasto, No. 1 0, anfe ; k tlicy arc not, in our 
.ludgmont, of a local & personal nature within 
Limitations of Actions k Costs Act, 1812 (c. 97), 
considering the public importance of the riglits 
involved in them k the generality of their applica- 
tion in all districts within Mi'troiiolitan Police 
Acts (Denman, C.J.). — Bahneti' v. Cox (1840), 
9 Q. B. 017 ; 2 New Mag. Cas. 10 ; 2 New Sess. 
(\as. 480 ; 10 L. J. M. C. 27 ; 8 1.. T. O. 8. 100 ; 
11 .T. P. 118 ; 115 E. K. 1410 ; sub nom. Bahiiett 
r. Cox, 11 Jur. U8. 

Uiojotnpwis Dbtd. Moore v. Shepherd (1851), 10 Exoh. 
1^24. Distd. Slicphcrd v Sharp (]85tj), 1 H. & N. 115. 
Refd. 11. r. L. C. C., [IHOJ] 2 Q. B. 454. 


24. Area — Application to unlimited area.] — 

R. V. Lo.ndon County (Viuncil, No. 22, ayite. 

25. Application to wide area.] — Bak- 

NETT V. Cox, No. 23, ayile. 


26. Unlimited in effect.] — H. v. Iaindon 

County (Viunctl, No. 22, ante. 

27. Publication among public general Acts.] 

—Barnett v. Cox, No. 23, ante. 

28. General & special Acts distinguished.]— All 
statutes which concern the King are general laws, 
of which the judges will take notice without 
]deadiug. — Cromwell’s (Iauid) Case (1581), 4 
Co. He]). 12 b. ; 70 E. B. 877. 


AinioUUions Mentd. Blrohloy’a Cuso (1585), 4 Co. Rep. 
l«a ; Davis v. Oatdiuer (159:1), 4 Co. Rep. 16b ; Shrews- 
bury V. Stanhop (1594), Poph. 66 ; Brittrltlgre’s Case (1602). 

»’• Eyre (1616), ;i Buist. 265 ; 
Wriprht V, Gorrurd (1618), Rob. 306 ; Say & Seal v. 
. (1628), Cro. Car. 1.1.5 ; Barnardiston v. Soame 

(1()74), 6 State i'r. 1063 ; Shaftshury v. DlKhy (1676), 
I'reem, K, B. 429 ; Townsend r. Hugheti (1670), Froom. 
K. B. 222 : How r. Prin (1702), 7 Mod. Rep. 107 ; OJdroyd 
V Cratupton (1837). 7 L. J. C. P, 57 ; Kdsall v. Rnsaell 
(1842), 4 Man. Sc G. 1090 ; Bremridgo v. Latimer (1864), 
4 New Rep. 285. 


29. .] — Holland’s Case (1597), 4 Co. Kep. 

7r)a ; 70 E. K. 1047 ; sub no)n. Aumlioer v. 
Lolland, Cro. Eliz. 601 ; Moore, K. B. 542. 

Aniiotutiom : — Refd. Colt & Glover v. Coventry & Lichfield 
(Op-) (1616), Hob. 140 ; Dodson v. Lynn (1637), Cro. Car. 
V.'\’ -A-Pporley r. Hereford (Bp.) (1833), 9 Bing. 681 ; 
^stou V. Atlay (1837), 7 Ad. Sc El. 289. Mentd. U. r. 
Canterbury (Archbp.) (1634), Cro. Car. 354 ; R. v. London 
y4p-) (1639), W. Jo. 404 ; Swift r. Heirs (1639), March. 31 ; 

Lrydon (1640), Cro. Car. 589 ; Williams v. Fry 
(1672), 3 Keb. 19 ; R. v. London (Bp.) (1694), Comb. 300. 
7t> (1702), 2 Salk. 447 ; VVolforstan v. Lincoln 

Bing 352^^^’ 1^^ » Botham v. Gregg (1834), 10 

".]— B. V. London County Councii., No. 

— anie. 


C. Local and Personal Acts. 

See, generally, Part VII., post. 

31. Characteristics — Application to particular 
area.] — An Act of Parliament for establisbing a 
comt of requests, empowering certain comrs. to 
adjudicate on demands, not exceeding a certain 
amount, by any persons against defts. resident 
within certain limits, <fe having a clause making it 
a public Act, is a “ public local, k personal Act,” 
within Limitations of Actions k Costs Act, 1842 
(c. 97), s. 5. — Cock v. Cent (1843), 12 M. k W. 
234 ; I Dow. k L. 413; 13 L. J. Ex. 24; 2 
L. T. O. S. 152 ; 8 J. P. 25 ; 152 E. B. 1184. 

Aiinatations : — Cousd. Richards v. Easto (1846), 15 M. & W. 
244. Distd. Carr v. Royal Exchange Assco. (1862), 1 
B. & S. 956. 

32. .] — Bichards V. Easto, No. 16, 

ante. 

33. . ] — Jl. t). London County 

Council, No. 22, ante. 

34. Application to particular persons.] — 

Richards v. Easto, No. 16, ante. 

35. .] — B. IK London County 

Council, No. 22, ante. 

36. • Publication among local & personal 

Acts.] — 55 Ceo. 3 is avow^odly classed among the 
local & personal Acts. It is so printed by ilic 
King’s printer, k must bo taken to be an Act 
commonly called local k personal. [32 Ceo. 3] is 
in 2)ari materid with 55 (h'O. 3, & must, therefore, 
be considered to bo of the same charact(‘r with 
that (Pollock, C.B.). — Moore v. Shepherd 
(LS54), 10 Exch. 424 ; 3 C. L. B. 54; 3 W. K. 
57 ; 156 E. B. 502. 

Annoiativn .-—Distd. Carr v. Royal Exchange Atsscc. (1862), 
1 B. 956. 

37. .] — Statutes wiiich, since the reso- 

lution of the House of Commons in 1801, have 
been printed by the King’s printers amongst tlie 
public local k personal Acts, are statutes commonly 
called public, local k personal within Limitations 
of x\ciion & Costs Act, 1842 (c. 97), s. 6. — Shep- 
iiEUD v. Sharp (1856), 1 H. «fc N. 115 ; 25 L. .T. Ex. 
254 ; 27 L. T. O. S. 271 ; 20 J. P. 670 ; 4 W. H. 
570 ; 156 E. B. 1110 ; sub nom. Sharp v. Shep- 
herd, 2 Jur. N. S. 617, Ex. Ch. 

Annohilion ; — Consd. R. v. L. C. C., [1893] 2 y, B. 454. 

D. Private Acts. 

See Part VII., post. 

38. Characteristics — Application to particular 
class of persons — Number immaterial.] — Nicholls 
V. Tirhktt (1702), 7 Mod. Bep. 96 ; 87 E. B. 1118. 

39. All persons using canal.] — 

Brett v. Bealew, No. 1686, post. 

40. .] — ji. tK Ijondon County Coun- 

cil, No, 22, aiiie. 


Sub-sect. 2. — Declaratory and Enacting. 
See Part IV., Sect. 9, post. 


Sub-sect. 3, — Fiscal and Revenue. 
See Part VL, post. 


Sub-sect. 4. — Penal and Remedial. 
See Pai‘t V., post. 


' * RuMicativn amuna ituhlu: 

Acta .] — An Act la not a public 
because it contains a clauso to that 
oc Is placed among public Acta 


in the statute book.--FiiwT or May 
Mininu Co. t>. Cariboo Goi.o Fields, 
Ltd. {area. 1895), 2 M. M. Cas. 

CAN. 


b. Objects dj- scope gentrul 

Prox'ision for special application to par- 
ticular places immaterial .] — Russell v. 
R. (1882), 7 App. Caa. 829, P. 0.— CAN. 
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Statutes. 


Sect. 1. — Classification : Snh-sccts. 6, 0, 7, 8 <£; 0. 
Sect. 2 : S^ib-sect. A. & B. ; sub-sects. 2 <fc 8.] 

Sub-sect. 5. — Enabling and Kestraining. 
See Part IV., Sect. 10, post. 


Sub-sect. (5. — Obligatory and Permissive. 
See Part IV., Sect. 11, jyosi. 


Sub-sect. 7.— Mandatory and Directory. 
Sec Part IV., Sect. 8, post. 


Sub-sect. 8. — Affirmative and Negative. 
See Part IV., Sect. 7, siib-scct. 8, post. 


Sub-sect. 0. — Tempokary and Peri’etuau. 
See Part 1\'., Sect. 12, post. 


Sect. 2.— FRAMEWORK. 

Sub-sect. 1. — Heading ok Title. 

A. In General. 

See, generally. Short Titles Act, 1890 (c. 14). 

41. Acts not originally intituled.] — Originally 
there were no titles to the Acts, but only a petition 
cV the King’s answer (Lord Hardwk'KK. O.). — 
A.-G. V. Weymouth (Lord) (1743), Ainb. 20 ; 27 
E. K. 11,1.. C. 

Annotaiutm : — Reid. Salkeld t’. JohiiHon (1848), 2 Exch. 25G. 
Mentd. Arnold v. Chapman (1748), 1 Vcs. Sen. 108; 
Mof?« V. HodKCB (175(1), 2 Vos. Sou. 52 ; A -G. v. Tyndall 
(170 0, 2 Edon, 207 . Mvors c IVrlifal (I8.)2), 17 Jur. 115 ; 
.TclTnos 11 Alexander (1800), 8 H. L. (’aa. ,591 , Arden r, 
Arden U«8.5), 29 Ch. D. 702. 

42. .] — ’rile title of the Act is but a new 

usage 6c begun about 11 lien. 7 (Treby, O.J.). — - 
(’DANCE V. Adams (1090), 1 Ld. Paym. 77 ; 91 
E. H. 918. 

AnnoUUions •—Reid. Doe d. Burtvvhistlo v. Vardill (1810), 
() Bing. N. C. 885 ; Nixon v. Nanney (1841), 1 Q. B. 747 ; 
Cooinbor v. Berks JJ. (1882), 9 Q. B. D. 17. Mentd. Dvor 
V Best (186G), L U. 1 Exch. 152. 

Short title.] — See Part X., Sect. 2, post. 

Use of title In construing statute.] — SVe Part III., 
Sect. 2, sub-sect. 8, A., post. 

D. Whether Part of Statute. 

43. Former law.] — -The style or title of an Act 
i.s not parcel of the Act. — P owi.tpjk’h (’ase (1010), 
1 I Co. Hep. 29 a ; 77 B. 11. 1181, 

Annotations Reid. Salkeld r. Johnson (1818). 2 Exch. 256. 
Mentd. Foster’s Case (1G15), 11 Co. Kcp. ,58b; Holmes’s 
Case (1681), Cro. Car. 876 ; Bealv r. Hampsou (1689), 2 
Vent, 98; H. v. Whistler (1792), 2 Ld. llavm. 842 ; 
Jtatolltfo’s Case (1719), 1 Stra. 267 , Thornby v. i’lectwood 
(1720), 1 Stra. 818 ; it v. Brceme (1780). 1 Leach, 220. 

44. .]—(!) The title of an Act of Parlia- 

ment is not a part of the law or enacting part, 
no more than the title of a book is part thereof, 
for the title is not the law, but the name or descrip- 
tion given to it by the makers (Holt, C..T.). 

(2) The preamble of a statute is no part of it, 
but contains generally the motives or inducements 
thereof (Holt, C.J.), — Mills v. Wilkins (1703), 
Holt, K. H. 602 ; 0 Mod. Hep. 62 ; 2 Salk. (H)9 ; 
3 Salk. 331 ; 90 E. H. 1200. 

Annotation', — ^4.s to (1) Apld. .Salkeld Johnson (1818), 
2 Exch. 256. Reid. R. v, Longmead (1795), 2 Leach. 694 , 
Coombor v. Berks JJ. (1882), 9 Q. B. D. 17. 


45. .] — A.-G. e. Weymouth (Lord), No. 

41, ante. 

46. .] — The title is no part of the law ; it 

does not iiaas with the same solemnity as the law 
itself (Mansfield, C.J.). — R. v. Williams (1767), 
as reported in 2 Keny. 68 ; 1 Wm. Bl. 93 ; 90 
E. R. 51. 

Annotations : — Reid. B. v. Wallis (1793), 5 Term Rep. 375 ; 
Salkeld v. Johnson (1848), 2 Exch. 256. Mentd. R. v. 
M‘Kay (1826), .5 B. & C. 640 ; Barley v. R. (1846), 12 Cl. 

6 Fin, 620 ; R. v. Griiiishaw (184D. 17 L. J. Q. B. 19 ; 
Lloyd V. R. (1862), 2 B. & S. 656 ; R. v. Backhouse (1866), 

7 B. & S. 911. 

47. .] — No more argument can justly be 

built upon the title prefixed in some editions of 
the statutes, than upon the marginal notes against 
its dillerent sections (Tindal, O.J.). — Birt- 
WHisTLE V. Vardill (1840), 7 01. & Fin. 896 ; 7 
E. R. 1308 ; suh now. Doe d. Birtwihstlb v. 
Vardill, West. 500 ; 1 Scott, N. R. 828 ; sub 
nom. Doe d. Burtwhistijs Vardili., 6 Bing. 
N. O. 385, H. I.. 

Mentd. lie Wright’s Trusts (1856), 2 K, & J. 
595 , Shaw r. Gould (1868), L. R. 8 H. L. 55 ; Skottowo v. 
_ _ . (1871), 40 L. J. Ch. 366 ; Harvey w, Earnlo (1880) 

6 B. 1). 85 ; AV Goodman’s Trusts (1881), 17 Ch. D. 266 
Hr Andros, Andros v. Andros (1888), 24 Ch. D. 687 
Escalhor v. Esealhor (1885), 54 L. .1. R. C. 1 ; He Grey’s 
Trusts, Grey r. Stamford, tl892j 8 Ch. 88. 

48. .]— Salkeld v. Johnson (or Johnston), 

No. 119, post. 

49. .]— 'The title of an Act of Parliament is 

no part of the law, but it may tend to show the 
object of the legislature (Wightjuan, J,). — John- 
son r. llniAM (1859), 2 E. <te E. 250 ; 28 L. J. 
Q. B. 252 ; 33 L. T. O. S. 327 ; 5 Jur. N. S. 081 ; 
121 E. R. 95. 

Annotations : — Reid. Fenton r. Thorlcy, [19031 A. C. 443; 
lie Boalcr, tie Vexatious’ Actions Act, 1896, [191. 5J 1 
K. B. 21. Mentd. Fell V. Whittaker (1871), I-. R. 7 Q. B. 
120. 

50. .] — (1) An Act of Parliament, though 

not expressly repealed by a subsequent Act, is by 
being brought into contradiction with it, virtually 
repealed either in whole or in part (Gockburn, C.J .) 

(2) Recitals in a private Act of Parliament 
could never be held to bind persons who were not 
jiarties to the Act (Goukbukn, C.J.). 

(3) . . . ’riie title of tlio Act, which I apprehend 
is no part of the Act & ouglit not in strictness to 
be referred to (Byles, ,1.). 

(4) An estate Act is to be construed according 
to the intention of the Legislature clearly expressed 
therein, «fe its validity cannot be questioned on the 
suggested ground that all jiarties who ought to 
have been were not before Parliament during its 
discussion or that Parliament assented to it under 
a false impression imposed upon them by interested 
parties in the absence of other parties equally 
interested. 

(5) Where the performance of an Act is made 
a condition precedent to the exercise of a power, 6c 
the performance afterwards becomes impossible 
by act of law, the result is, that the exercise of the 
power becomes impossible, not that it can be 
exercised witliout the performance of the act.— 
Shrewsbury (Earl) v. Sco’IT (1859), 6 0. B. N. S. 
1 ; 29 L. J. C. P. 34 ; 83 L. T. O. S. 368 ; 141 E. H. 
350 ; affd. (1860), 6 0. B. N. S. 221, Ex. Ch. 

Annotations :-—(}eneraXlii, Reid. Eaiig r. PurvcH (1862), 1> 
Moo. P. C. C. 389 ; Ormond Iiivostmont Co, v. Bctth, 
[1928] A. C. 143. 

61. .] — Claydon V. Green, Green v. 

Claydon No. 72, post. 

62. Title read as part of statute.] — The title of 
an Act of I’arliament is to be read as iiart of the 
enactments. 

Now, & for some years past, the title of an Act 
of Parliament has been part of the Act. In old 
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days it used not to bo so, & in the old law books we 
were told not so to regard it ; but now the title is 
an imi)ortant part of the Act, A is so treated in 
both Houses of Parliament (Lindt^ey, M.R.). — 
Fielding v. Morijsy Corpn., [1899] 1 Ch. 1 ; 
07 L. J. Ch. on ; 79 L. T. 231 ; 47 W. K. 295, 
C. A. ; ajSTd., [1900] A. C. 133, H. L. 

Annoiations : — Befd. The Ydun, [1899] P. 236 ; A.-G. v. 
Margate Pier & Harbour Co. of I’roprletora, [1900] 1 Cli. 
749; K. V. Cockeiton, [1901] I K. B. 726 ; Tilling v. 
Dick Kerr, [190.0] 1 K. B. 662 ; Jones v. Shcrvin^on, 
[1908] 2 K. B. 539 ; L. 0. O. v. Bermondsey Bioseopa Co., 
[1911] 1 K. B. 445 ; Graigola Merthyr Co. v. Swansea 
Corpn., [1928] Ch. 235. Mentd. Southwark & Vauxhall 
Water Co. v. Wandsworth District Board of Works (1898), 
67 h, J. Ch. 657 ; Roberts r. Gwyrfal R. C. (1899), 68 
L. .1, Ch. 233 ; Smith v. Northleoch R. C. (1901), 71 L. J. 
Ch. 8; Ambler v. Bradford Corpn., [1902] 2 Ch. 585; 
Parker v. L. C. C., [1904] 2 K. B. 501 ; Sharpington v. 
Pxilham Qrdns., [1904] 2 Ch. 449 ; Lyles v. Southend-on- 
Sea Corpn., [1905] 2 K. B. 1 ; Bradford Corpn. v. Myers, 
[1916] 1 A. C. 242 ; Gilbert v. Gosport & Alverstoke ih C., 
[1916] 2 Ch. 587 ; Edwards u. Metropolitan Water Board, 
11922] 1 K. B. 291; The Wilholmina, [1923] P. 112; 
Blmgohand Dagdusa Gujrathi v. Secretary of State for 
India m Council (1927), 43 T. L. R. 617. 

53. -.] — A.-G. V. Margate Pier & Harbour 
Co. OP Proprietors, No. 550, potit. 

54. Except short title.] — (1) I do not 

])roj)Ose to speculate on what the motive of 
Parliament was. The tojiic is one on wliich judges 
cannot proiitably or properly enter. Their pro- 
vince is the very different one of construing the 
language in which the Legislature has finally 
expressed its conclusions, & if they undertake the 
other province wliich belongs to those who, in 
making the laws, have to endeaN our to interpret 
the desire of the country, they arc in danger of 
going astray in a labyrinth to the character of 
which they have no sufficient guide (J^ord Hal- 
dane, C.). 

(2) In the absence of a preamble tborc can, I 
think, be only two cases in which it is permissible 
to dejiart from the ordinary A natural sense of the 
words of an enactment. It must be shown cither 
that the words taken in their natural sense lead to 
.some absurdity or that tliore is sonu; other clause 
in the body of the Act inconsistent with, or repug- 
nant to, the enactment in question x;onstrued m 
the ordinary sense of the language in which it is 
ex])ressed (IjORD M.\cnagiiten.). 

(3) The title of an Act is undoubtedly part of 
the Act itself, & it is logitiuiatc to use it for the 
purpose of interpreting the Act as a whole & 
ascertaining its scope. This is not the case with 
the short title, which in this instance is “ The 
'^I’rade Disputes Act, 100(3.” That is a title given 
to the Act solely for the purpose of facility of 
reference (Lord Moulton,). — Vacher & Sons, 
Ltd. V. London Society op Oompositorh, [1913] 
A. C. 107 ; 82 L. .T. K. H. 232 ; 107 L. T. 722 ; 
29 T. L. B. 73 ; affg., [1012] 3 K. H. 547, C. A. 

AmwUitwns ; — As to (2) Apld. lie Boaler. [1915] 1 K. B. 21. 
Consd. London Corpn. v. Absociatod Newspapern, [1915] 
A. C. 674. Reid. Tho Ruapehu (1926), 136 L. T. 146; 
Hardio & Lane v. ChJltorn 1, [1928] 1 K. B. 663. As to 
(3) Consd. National Telephone Co. r. I’cstmoster General, 
[1913] A. C. 546. Distd. Sage v. Elcholz, [1919] 2 K. B. 
171. Reid. lie Boaler, [1915] 1 K. B, 21. Generally, Reid. 
Henaball v. Porter, [1923] 2 K. B, 193. Mentd. GaskeU r. 
Lancashire & Cheshire Miners’ Federation (1912), 28 
T. L, R. 518; Valentine v. Hyde, [1919] 2 Ch. 129; 
Bowling V, Camp (1923), 128 L. T. 312. 

55. .] — (1) As to title tho matter is 

governed by the title placed at tho head of tlio Act 

PART II. SECT. 2, SUB-SECT. 2. 

66 1. Whether part of statute.] — 

^CALLtjM r. Buffalo & liAKK Huron 
C o. (1868), 19 C. P. 117.— CAN. 

58 1. Admissihility as evidence .] — 

1 ho recitals to a private Act of Parlia- 
ment are admissible In evidence against 
any person who Is a party to it, but 


Ac that is “ An Act to prevent tho abuse of the 
process of the High Ct. Ac other cts. by the institu- 
tion of vexatious l(‘gal proceedings.” ITiat is 
the governing title. 'The fact that for tlie purpose 
of identification only Ac not of enactment also 
authority is given to identify the statutes by a 
particular name in which tho word “ action ” 
occurs is I think immaterial. The words ” this 
Act may be cited as Vexatious Actions Act, 189(3 
(c. 61),” effect nothing by way of enactment. 
They do no more than create a name Ac whether it 
is as a matter of description accurate or not is 
immaterial (Buckley, L..T.). 

(2) Nor do I attach any value to the marginal 
note, “ Power of Ct. to prohibit institution of 
act ion without leave.” The marginal note forms 
no part of the statute (Kennedy, L.J.). 

(3) Unless its language [i.e. of the statute] 
clearly convinces mo tliat it was the intention of 
the Legislature I shall be slow to give effect to 
what is a most serious interference with the 
hherties of the subject (Scrutton, .T.). — Re Boaler, 
[1915] 1 K. B. 21; 83 L. J. K. B. 1629; 111 
L. T. 497 ; 30 T. L. B. 580 ; 68 Sol. Jo. 634 ; 
24 Cox, C. C. 335 ; 78 J. P. Jo. 280, C. A. 

Aunoiniums : — As to (3) Reid. Chester v. Bateson. [1920] 
J K. B. 829. Generally, Reid. B. v. Hammer, [1923] 2 
K. B. 787. Mentd. R. i'. Camion Row I’ollee ytation 
Inspector, 1-ix p. Jlrady ( 1921 ), 91 L, J, K. B. 98 , Roblusou 
IK R., [1921] 3 K. B, 183. 


Sub-sect. 2.— Preambli-) and Becitals. 

56. Whether part of statute.] — M ilt.s v. Wilkin.s 
No 4 i, ante. 

57. .] — Salkeld V. Johnson (or Johnston), 

No. 119, 3 ^ 08 /. 

58. Admissibility as evidence.] — Tho King’s pro- 
clamation, reciting, that it had been represented 
that certain outrages had been committed in 
different parts of certain countries At offering 
a reward for the discovery At apiireliension of 
ofienders, is admissible evidence to prove an 
introiluctory averment in an information for 
a libel, that divers acts of outrage had boon 
committed in those parts. So, a preumhJe to an 
Act of Parliament, reciting the existence of such 
outrages, At making provision against them, is 
admissible for the same purpose. — B. v. Sutton 
(1816), 4 M. At S. 532 ; 105 E. B. 931. 

Annotations •— Consd. Woodward r. Cotton (1831), 3 Jj. .1. 

Ex. 300 Mentd. (Yoaao r. Barrett (1835), 5 'I’yr. 4.)8 ; 

Do Rutzeu V. Parr (1835), 4 Ad. be El. 53. 

59 . .] — A statement in tho recital of a 

private Act of I'arliamenb which, if it were not 
otherwise proved, is ample evidence for all iiur- 
poses (Joyce, J.).— A.-G. v. Foundling Hospital, 
[1914] 2 Ch. 154 ; 83 L. J. Ch. 673 ; 110 L. T. 894 ; 
78 J. P. 233 ; 12 L. G. B. 600. 

Use of preamble in construing statute.] — See 
PaH III., Sect. 2, sub-sect. 8 B., jwsf. 


Sub-sect. 3. — Enacting Formula. 

60. What words sufficient.] — The Prince’s Case, 
No. 8, ante. 

.] — See Parliament Act, 1911 (c. 13), s. 4 (1). 

Huron Rail Roao Co. v. Croor- 
SHANK (1848), 4 LI. C. II. 309. — CAN, 

d. Jiecitals in prix'aie <£• local 

.stolule.s.]— Recitals in private & local 
statutes are not. conclusive evi lenoe of 
tho matters recited. — A.-G. of British 
Columbia v. A.-G. of Canada (1901), 
8 B. C. R. 212; 11 B. C. 258.— CAN. 


arc open to rebuttal. Any person 
siiecllloally mentioned In an Act of 
Parliament, & whoso rights are thereby 
oflfcctod. Is a party to it. — Dunkuin 
Corpn. v. Massey (1884), 2 N. Z. L. 11. 
385 (S. C.).— N.Z. 

0. Whether conclusive evidence of 
7natter3 rectlrd.]— T oronto City & Lake 
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Statutes. 


. 2.~~ Frame work : JSub-sect<t. 4, 5, 0, ci* 7, A.\ 
SiTB-SECT. 4 .— Heading of Parts. 

61. Nature of heading — Distinguished from 
marginal notes.] — These various headings are not 
to bo treated as if they were marginal notes, or 
were introduced into the Act merely for the 
purpose of classifying the enactments. They 
constitute an important part of the Act itself. 
They may be read, I think, not only as explaining 
the sects, which immediately follow them, as a 
preamble to a statute may be looked to, to explain 
its enactments, but as affording, as it appears to 
me, a better key to the constructions of the sects, 
which follow than might be afforded by a mere 
preamble (Channeijl, B.). — Eastern Counties & 
London A Blackwadl By. Cos. v. Marriage 
(1800), 9 H. L. Cas. 32 ; 31 L. J. Ex. 73 ; 11 E. K. 
639, H. L. ; revsg. S. C. sub nom. Marriage v. 
Eastern Counties By. Co. & London & Black- 
wall By. Co. (1857), 2 H. & N. 625, Ex. Ch. 

Annotationa : — Consd. Shlel v. Stmderland Corpn. (1861), 6 

H. & N. 796 ; Latham v. Lafone (1867). L. R. 2 Exoh. 115. 

Difitd. Union S.S. Co. of New Zealand v. Molboume 

Harbour Trust Comra, (1884), 9 App. Caa. 365. Re!d. 

Wilson r. HaUfax Corpn. (1868), L. H. 3 Exch. 114 ; 

naiamersmith & City Ry. v. Brand (1869), L. R. 4 H. L. 

171 ; Arrow Shlppinpr Co. v. Tyne Improvement Comrs., 

11894] A. C. 508. Mentd. Tetley v. Wanloss (1866), L. it. 

2 Exch. 21. 

62. .] — I may observe that these 

headings in this Act are not to be looked upon as 
marginal notes inserted, perhaps, not by Parlia- 
ment, but by the printer, because they are referred 
to in the body of the Act itself (Lord Cairns, C.). 
— Lang v. Kerr, Anderson dc Co. (1878), 3 App. 
Cas. 529, n. L. 

63. .] — These lieadings ai’o not, in my 

opinion, mere marginal notes, but the sects, in 
the gi'oup to which they belong must be read in 
connection with them & interpreted by the light 
of them (Lord Herschell.). — Ingtjs p. Bobert- 
SON, [1808] A. C. 616 ; 67 L, J. P. C. 108 ; 79 
L. T. 224 ; 14 T. L. B. 617, H. L. 

64. Part of Act of Parliament.] — I cannot 

come to the conclusion that the heading of a 
series of sects, introduced into an Act of Parlia- 
ment is not to be considered as part of the Act. I 
think that that word “ appeal ” at the head of the 
sect, may properly be considered as part & used 
for the purpose of construing any doubtful matter 
in the sects, under that very heading (Brett, L..J.). 

• — B. V. Local Government Board (1882), 10 
Q. B. 1). 309 ; 52 L. J. M. C. 4 ; 48 L. T. 173 ; 47 
.T. P. 228 ; 31 W. B. 72, C. A. 

Annf>tations : — Mentd. Et p. Wake (1883), 11 Q. B. D. 291 ; 
Ecch's V. Wirral R. S. A. (1886), 17 Q B. 1), 107 ; Wal- 
thaJUHtow L. B. r. Staines (1891), GO L. ,T. Ch. 738 ; 
Reebles r. Oswaldtwlstle U. 1). C. (1896), 75 L. T. 689; 
7i'e Grosvenor & West-end Ry. Terminus Hotel Co. (1897), 
76 L. T. 337 ; R v. L. G. Board, Ex p. Street (1907), 
9(5 L. T. 650 : R. v. Kcnsinjrtnn Income Tax Comrs., 
11914] 3 K. B. 429 ; K. v. L. G. Board. Exp. Thorp (1914), 
84 L. J. K. B. 1184 : lie Cliflord & O’SelUvau, (1921] 

2 A. C\ 570 ; R. v. Electricity Comrs., Ex p. London 
Electricity .Tolnt Committee t’o. (1920), Ltd., [1924] 1 
K. B, 171 ; R.7’, Powell, Camden, [1925] 1 K. B. 641. 

Reference to heading — To assist construction of 
part .] — See Part HI., Sect. 2, sub-sect. 8, G., post. 


8ub-8ect. 6. — Sections and Provisoes. 

65. Sections — Not a term of magic.] — Edwards 
17. SllERREN, No. 512, post. 


Construction.] — See Part III., Sect. 2, post. 

66. Provisoes — Nature.] — (1) Now, in order to 
ascertain the sense in wliicli they [particular words] 
are used in this Act of Parliament., we may fairly 
look to other Acts of Parliament relating to the 
same subject-inattiT ; & if we find these very 
words used in a restrained sense in those Acts, we 
ought to construe them in the same sense in this 
Act, for it is a fair rule of construction, that the 
same words in a statute in pari materia respecting 
the same subject, should receive the same meaning 
(Bayley, j.). 

(2) Now a proviso is something engrafted on a 
preceding enactment (Bayley, J.). — B. v. Taun- 
ton St. James (Inhabitants) (1829), 9 B. & C. 
831 ; 4 Man. & By. K. B. 695 ; 2 Man. & By. M. C. 
406 ; 8 L. J. O. S. M. C. 26 ; 109 E. B. 309. 

Annotations : — Oencrally, Mentd. R. v. Elmley Castle (1832), 

3 B. & Ad. 826 ; R. r. St. Mary -at -the Walla, Coloheator 

(1834), 5 B. & Ad. 1023. 

Construction.] — See Part III., Sect. 2, sub- 

sect. 9, 2 )ost. 


Sub-sect. 6. — Marginal Notes, Punct'uatton, 

Brackets. 

67. Marginal notes — Distinguished from head- 
ings.] — Lang v. Kerr, Anderson & Co., No. 62, 
ante. 

68. Significance of.] — Birtwiiistle v. 

Vardtll, No. 47, ante. 

69. .] — Eastern Counties & London 

& Blackwall By. Cos. v. Marriage, No. 61, ante. 

70. .] — I thought you could not 

properly look at the marginal note of an Act of 
Parliament. Some of the marginal notes are 
grossly inaccurate (Bramwell, L.J.). 

I never knew an amendment set down or dis- 
cussed upon the marginal note to a clause. The 
House of Commons never has anything to do with 
the amendment of the marginal note. I never 
knew a marginal note considered by the House 
of Commons (Baggali.ay, L.J.). — A.-G. v. Great 
Ea.stern By. Co. (1879), 11 (’h. D. 419; 48 
Ti. J. Ch. 428 ; 40 L. T. 265 ; 27 W. B. 759 ; C. A. ; 
on appeal (1880), 5 App. Cas. 473, ll. L. 

Annotations : — BefL R. V. Bodfordsldro County Coimctl, 
Ex p. Sear, [1920] 2 K. B.465. Mentd. A.-G. v. Shrewabiiry 
(Kinfirgland) Bridge Co. (1882), 21 Ch. D. 752 ; GuirmoHa 
r. Land Corpn. of Ireland (1882), 22 Ch. 1). 349 ; L. & 
N. W. Ry. t>. Price (1883), 11 Q. B. D. 485 ; Small v. Smith 
(1884), 10 App. Cas. 119 ; Wenlock v. River Dee Co. 
(1885), 10 App. Cas. 354 ; Harris v. l)o I'lnna (1886), 33 
Ch. D. 238 ; Hondersou r. Bank of Australasia (1888), 40 
Ch. D. 170; Johns v. Balfour (1889), 5 T. L. R. 389; 
BhofiBeld & South Yorkshire Permanent Bldg. Soo. v. 
Alzlewood (1889), 44 Ch. D. 412 ; Foster v. L. C. & D. Ry., 
[1895] 1 Q. B. 711 ; A.-G. v. L. & N. W. Ry., [1900] 

1 Q. B. 78 ; L. C. C. v. A.-G., [1902] A. C. 165 ; A.- G. v. 
Mersey Ry., [1907] 1 Ch. 81 : Ex Kingsbury Collieries & 
Moore’s Contract, [1907] 2 Ch. 259 ; Peel v. L. & N. W. 
Ry., [1907] 1 Ch. 6 : Metropolitan Water Board v. Solomon 
(1908), 77 L. J. Ch. 517 ; A.-Q. v. West Glouoest-ershlro 
Water Co., [1909] 2 Ch. 338 ; Ainalgamatod Soc. of Rail- 
way Servants v, Osborne, [19101 A. C. 87; Vacher r. 
London Soo. of Compositors, [1912] 3 K. B. 547 ; Ex 
Woking Urban District CounoU (Basingstoke Canal) Act, 
1911, [1914] 1 Ch. 300 ; Dundee Harbour Trustees v. 
Nlcol, [1915] A. 0. 550 ; County Hotel & Wine Co. v. 
L. & N. W. Ry., [1918] 2 K. B. 251 ; A.-G. v. Fulham 
Corpu.. [1921] 1 Ch. 440 ; A.-G. v. Westminster City 
Council, [1924] 2 Oh. 416 ; Douchar v. Gas Light & Coko 
Co., [1925] A. O. 691. 

71. Whether part of Act — Note on Parlia- 

ment Roll.] — The Parliament Boll itself also con- 


PART II. SECT. 2, SUB-SECT. 4. 

e. Object of heading — To facilitaie 
reference, ) -- U NIUN Htkam Shippino 
Co. OP Nkw Zkat.ani) V. Mkluoi’hnk 
IlARBoru Truht Comrh. (1882), 8 
V. L. K. (L.) 167.— AUS. 


PART II. SECT. 2, SUB-SECT. 6. 

f. Sections — Nature of .] — The word 
" section ” does not noeessarily mean 
one of the divisions of an Act num- 
bered n.s such, but may refer. If the 
context rcQuli^ It, to any distinct 
enactment, of which thoro may bo 


several Included under one number. — 
Dain V. Gossaob (1873), 6 P. R. 103. — 

CAN. 

g. Illustrations appended to sections 
— How far bindiny .] — NanaK Ram v. 
Mehin Lal (1877), I. L. R. 1 All. 487.— 

IND. 
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tains a marginal note to this form, directing a 
separate order to be used for each highway intended 
to be stopped up. This note, since it is found on 
the Parliament Boll, must bo considewid as part 
of the Act, &, receive its due weight accordingly 
(Lord Denman, C.J.). — K. v. Milverton (In- 
habitants) (1836), 5 Ad. &; El. 841 ; 2 Har. &, W. 
434 ; 1 New. & P. K. B. 179 ; Nev. & P. M. C. 
61 ; 0 L. J. M. C. 73 ; 111 E. K. 1385. 

AnTwtationa : — ^Mentd. 11. v. Jonea (1840), 12 Ad. & EL 084 ; 

Grace V. Clinch (1843), 4 Q. 13. 000 ; K. i;. Kent J J. (1904), 

73 L. J. K. B. 858. 

72. Note on Queen’s Printer’s copy.] — 

The marginal note to a sect, of a statute in the 
copy printed by the Queen’s Printer, forms no 
part of the statute itself, & is not binding as an 
explanation or construction of tlie sections. 

Formerly, at one stage of the bill in Parliament, 
it was ordered to be ingrossed uxjon one or more 
rolls of parcliment. That practice seems to have 
continued down to the session of 1849. Since that 
time the only record of the proceedings of Parlia- 
ment ... is to be found in the copy printed by 
the Queen’s Printer. . . . Tliis change . . . cannot 
affect the rule which treats the title of the Act, 
the marginal notes, & the punctuation, not as 
forming part of the Act, but merely as temporanea 
exposUia (WiLLES, J.). — Claydon v. (Jreen, 
(jtREEN V. CI.AYDON (1868), L. 11. 3 C. P. 511 ; 37 
L. J. C. P. 226 ; 18 L. T. 607 ; 10 W. K. 1120. 

Annokiiiona : — Mentd. Cowles v. Gale (1871), 7 Ch. App. 

13, n. ; Sharpe v. Wakclleld (1H88), 21 Q. IL D. GG ; 

Tadoastcr Tower Brewery C!o. v. WUson, 11897] 1 Ch. 705. 


73 , ^—Seynhle^ the marginal notes to 

an Act of Parliament now form jiart of the Act, & 
may bo used for the purpose of interpreting it. — 
lie Venour’s Settled Estates, Venour v. 
Sellon (1870), 2 Oh. U. 622 ; 45 L. J. Ch. 409 ; 24 
W. R. 752. 


AnnotatUnis : — Consd. A.-G. v. G. E. Ity. (1879), 27 W. It. 
759. Dbtd. Sutton v. buttou (1882), 22 Ch. D. 511. Tho 
dictum In that cane ih not strictly correct (Jksskl, M.K.) ; 
Do Boanvolri v. Green (190G), 22 T. L. It. 816. Mentd. 
Stanford v. Itoherta (1882), 52 L. J. Ch. 50 ; Jesse r. 
Lloyd (1883), 48 L. T. G5G. 


74. -.] — 8UTTON V. Sutton, No. 025, 
post. 

75. .] — De Beauvais v. (Jreen (1906), 
22 T. L. R. 810 ; sub nom. Green v. Beauvais, 50 
Sol. .To. 715 ; on appeal (1907), 24 T. L. R. 43, 

C. A. 


76. 

77. 


-.] — Tie Boaler, No. 56, ante. 

-.] — In the case of tlio proviso now 


to be inttjrprcted the language used by the Legisla- 
ture appears to me to be reasonably plain & the 
application of the proviso can in my opinion bo 
ascertained by calling in aid a universally accepted 
rule of law. If tho result is not what the I^egisla- 
tiue intended it is for tlio Legislature to amend the 
proviso rather than for the Law CTs. to attempt 
the necessary amendment by inserting plain 
language with some other than its natural meaning 
in order to produce a result wluch it is thought 
the Legislature must have intended (Bankes, 
L.J.). 

The side notes ore not part of tho Act, & I 
believe are not considered or amended by the 
Legislature (Scrutton, L.J.). — WiijvEs v. Good- 
win, [1923J 2 K. B. 86 ; 92 L. J. K. B. 680 ; 129 


L. T. 44 ; 39 T. L. R. 262 ; 07 Sol. Jo. 437 ; 21 

Ti. G. R. 239, C. A. ,, „ 

Annotations: — Mentd. Crane r. Cox (1923), 92 L. J. E-. B- 
544 ; Dick v. Duncan (1923), 92 L. J. Ch. 320 ; llimnior v. 
(Jarson (1923), 39 T. L. It. 349 ; Wood v. Carwordlno. 
iiu2:n 2 K. H. isr.. 


78. Private Act.] — Semble, in some 

private Acts of Parliament the marginal notes may 
form part of the Act . — Re Woking Urban Dis- 
trict Council (Basingstoke Canal) Act, 1911, 
[1914] 1 Ch. 300 ; 83 L. J. Ch. 201 ; 110 L. T. 49 ; 
78 J. P. 81 ; 30 T. L. R. 135 ; 12 L. G. R. 214, 


C. A. 


Annotations : — Consd. It. v. Bedfordshire County Council, 
Ex p. Soar, 111)20] 2 K. B. 465. Mentd. A.-G. v. N. B. 
By., [1915] 1 Ch. 1)05 ; Morris v. Harris, [1927] A. C. 252. 

Reference to, for interpretation.] — See 

Part III., Sect. 2, sub-sect. 8, 1)., post. 

79. Punctuation.] — Claydon v. Green, Green 
V. Claydon, No. 72, ante. 

80 . .] — To my mind it is perfectly clear 

that in an Act of Parliament there arc no such 


things as brackets any more than there arc such 
tilings as stops (Lord Esher, M.R.). — Devon- 
shire (Duke) v. O’Connor (1890), 24 Q. B. D. 
468 ; 59 L. J. Q. B. 206 ; 62 L. T. 917 ; ,54 J. P. 
740 ; 38 W. R. 420 ; 6 T. L. R. 155, C. A. 

Annotations: — Consd. B. v. Speyer, O* G^OG] 

1 K. Tl. 595. Mentd. Ecroyd v. Coulthard, [1898] 2 Ch. 
358. 

81. — — .]— We must construe these words of 
this statute now some five liundi'cd & sixty years 
old without reference to commas or brackets but 
merely looking to the language (Lord Reading, 
C.J.). — R. V. Casement, [1917] 1 K. B. 98 ; 86 
L. J. K. B. 467 ; 115 L. T. 277 ; 80 J. P. 316 ; 32 
T. L. R. 667 ; 60 Sol. Jo. 656 ; 26 Cox, C. C. 503 ; 
12 Cr. App. Rep. 99, C. C. A. 

82. Brackets.] — Db\"onsiiire (Duke) v. 
O’Connor, No. 80, ante. 

83. .1 — R. V. Casement, No. 81, ante. 


Sub-sect. 7. — Schedules. 

A. In General. 

84. Whether schedule part of Act.] — The 

schedule is as much a part of the st atute, & is ns 
mucii an enactment, as any other jiart (Brett, 
L.J.). — A.-G. V. Lamtlougii (1878), 3 Ex. D. 
214 ; 47 L. J. Q. B. 555 ; 38 L. T. 87 ; 42 J. P. 

356 ; 26 W. R. 32.3, C. A. , , 

Annotations: — Consd. Pauaffotls S.S. Pontlap, [1912] 1 
K. B. 74. Mentd. Halesowen By. v. 0. W. By. & Mid. By. 
(1883), 4 By. & Con. Tr. Cas. 224. 

86. Discrepancy between Act & schedule.] — It 
would be giving too much effect tu tlie loose words 
in the schedule, if we were to decide that they had 
repealed the positive directions of the preceding 
Act (Patteson, j.). — Allen v. Flickeb (1839), 
10 Ad. & El. 039 ; 4 Per. & Dav. 735 ; 113 E. R. 

243 ; sub nom. Allen v. Thicker, 9 L. J . Q. B. 

42 ; 3 .Tur. 1029. 

Annotation : — Consd. Panagotia v. S.S. Pontiac, [1912] 1 
K. B. 74. 

86. .] — Wo have also to consider the 

language of the sect, itself to which the schedule 
is appended ; <fe, if there be any contradiction 
between the two, which upon fair construction 
there perhaps will not bo found to be, upon 


PART II. SECT. 2, SUB-SECT. 6. 

78 1. Marginal notes — Whether part 
of Act,] — lie Baldwin (1891), 12 

N. S, W, L. R. (L.) 128 ; 8 N. S. W. 

W. N. 39.~AUS. 


73 11. .] — ^Marginal notes 

to a statute are not part of the statute. 
— Hibshman V. B£al (1916), 27 

O. W. B. 245 ; 38 O. L. 11. 40.— CAN. 


73iii. .]— Duian Mullah 

V. Halway (1895), I. L. B. 23 Calc. 

73 Iv. -.} — Marginal notea 

to sects, of an Act do not form part 

of tho Act. — l‘UNABl»KO NARAIN SINGII 

V. Bam SAUm> Boy (1898), I. L. B. 25 
Calc. 858 ; 2 U. W. N. 577.— IND. 

79 I. Piinctiiation .] — The punctua- 


tion of statutes does not control tho 
sense If the meaning Is otherwise 
reasonably clear. — Ch.vrlton (Shirk) 
V. Busk (1912), 14 C. L. B. 220. — ^AUS. 

79 il. — In construing statutes 
the cts. pay little, if any, attention to 
punctuation. — M edicine Hat Oorpn. 
V. Howson, [1920] 2 W. W. B. 811 ; 63 
D. L. B. 264 ; 15 Alta. L. B. 508. — CAN. 
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Sect. 2. — Framework: S^ib-serf. 7, A., 2?., C. d: D. 

U^’ ^ ■ 1-] 

ordinary principles the form, whicli is made to 
suit rather tlie generality of cases than all cases, 
must give way (Lord Dionman, C.J.). — H. r. 
Baines (1840), 12 Ad. & El. 230 ; Am. & JI. 119 ; 
4 Per. & Dav. .362 ; 5 J. P. 94 ; 113 E. R. 792. 

Annotations : — Refd. lOcliards r. Dvko (1842). 3 Q. B. 256. 
Mentd. Cams Wilson’s Case (1845), 7 Q. B. 984 ; Martin 
V. Mackonochlo (1878), 3 Q. B. D. 730 ; L. C. C. v. Dundas, 
11904JP. 1. 


87 . .] — If the enacting part & the schedule 

cannot be made to correspond, the latter must 
yield to the former (JjORD Cottenham, C.).— Rc 
Baines (1840), Or. & Ph. 31 ; 4 Jur. 1191 ; 41 
E. R. 401, L. C. 


Annotations: — Consd. Doan r. Green (1882), 8 P. D. 79. 
Apld. Ex v. Bell Cox (1887), 19 Q. B. D. 807. Refd. 
Blchards v. Dyke (1842), 3 Q. B. 256 ; Dale’s Case, 
Enraght’s Case (1881), 6 Q. B. D. 376. 


Reference to, for interpretation.]— Part III., 
Sect. 2, sub-sect. 8, F., post 


B. Forms Appended in Schedules. 

88. How far variation permlssibie.]— An order 
made by justices of peace under 1.3 Geo. .3, c. 78, 
s. 19, for stopping up an old footway & setting 
out a new one, must follow the form prescribed 
in the schedule annexed to the Act, & set forth the 
length & breadth of the now footway ; otherwise 
it is no answer to a justification of a right of w^ay 
pleaded to an action of trespass qnare clausum 
fregit brought by the owner of the soil over which 
the old way h;d. The statute requires, that the 
form set forth in the schedule “ shall bo used on 
all occasions, with such additions & variations 
only as may bo necessary to adapt it to the par- 
ticular exigency of the case.” Under these words 
a material variance from the form prescribed is 
fatal, & may be tahen advantage of in a collateral 
proceeding.— Davison v . Gill (1800), 1 Ea.st, (54 : 
1(32 E. R. 25. 


Annotations Refd. Gohh V. JackHOn & Bubholl (1800), 3 

Esp. 198; J!, V. Milverton (1836), 5 Ad. A: El. 841; 
Cattcrull V. .Sweetmun (1815), 1 Bob. Eccl. 304 Mentd. 
Galbrcuth v. Annour (1845), 4 Bell, Sc. A])]). 374 ; Badger 
V. South Yorkahiro By, & Biver Dun Co. (18.'.8). 1 E. & E. 
359 ; SaliBbiiry v. G. N, By. (1858), 5 C. B. N. S. 174. 


89 . .] — It would be quite contrary to the 

recognised juinciples upon which cts, of hiw con- 
strue Acts of Parliament, to enlarge the conditions 
of the enactment, & thereby restrain its oi)eration, 
by any reference to the words of a mere form, 
given for convenience’ sake in a schedule, & still 
more so, when that restricted operation is not 
favourable to the liberty of the subject, but the 
reverse (Lord 1*enzance). — Dean v. Green 
(1882), 8 P. D. 79 ; 46 J. P. 742. 

Annotations : — Apld. Ex p. Boll Cox (1887), 19 Q. B. D. 307, 

Refd. Exp. BcU Cox (1887), 20 Q. B. D. 1. 

90 . .] — But we think that the decision of 

the question ought not to depend upon a critical 
cxaimnation of the forms in the schedule, which 
are inserted merely as examj)lcs and are only to 
be followed implicitly so far as the cii'cumstauces 
of each ca.se may admit (Tjnual, C.J.). — Bartlett 
V. G1BB.S (1813), 5 Man. & G. 81 ; Bar. & Am. 08 ; 
Cox Atk. 18; 1 lait. Reg. Gas. 73; 7 Scott, 


N. R. 609 ; Pig. & R. 46 ; 13 L. J. (\ P. 10 ; 2 
L. T. O. S. 189 ; 134 E. R. 490. 

Annotations ’—Mentd. Danlol v. Campltn (1845), 7 Man. 
Sc G. 167 ; Ultchins v. B^o^vn (1845), 2 C. B. 25 ; Burton 
r. Gery (1817), 5 C. B. 7 ; Onions v. Bowdlor (1847), 5 
C. B. 65 ; Howitt v. Htophona G858), 5 C. B. N. S. 30 ; 
Barlow v. Mnmford (1860), L, It. 2 C. P. 81 j Bondle v. 
Watson (1871), B. It. 7 C. P. 163 ; Porrett v. Lord (1879), 
5 C. J*. D. 65 ; Ford v. Hoar (1884), 14 Q. B. D. 607 ; 
Foskett V, Kaufman 0885), 16 Q. B. D. 279 ; Hurcum v. 
HUloory, [1891] 1 Q. B. 579 ; Souttor v. Roderick, [1896] 
1 Q. B. 91 ; Kitchen v. Johnson (1898), 79 L, T. 422. 

Bills of sale.] — See Bills op Sale, Vol. 

VIL, pp. 51-54, Nos. 268 -283, 288. 

Medical certificate In lunacy.] — See 

lurNATics, Vol. XXXIII., p. 266, No. 1855. 


C. Agreements Scheduled io Statute. 

91. Validity of agreement.] — I apprehend it to 
bo clear beyond the possibility of argument, that 
when an agreement between two cos. who are 
coming for an Act of Parliament is scheduled to the 
Act of Parliament, <fc when an enactment is found 
in the body of the Act that each co. shall be required 
to implement & fulfil aU the provisions & stipula- 
tions m the agreement, every provision & stipula- 
tion in the agicement becomes as obligatory & 
binding on the two cos. as if those provisions had 
been repeated in the form of statutory sects, 
(Lord Cairns, C.).— Caledonian Ry. Co. v. 
Greenock & Wemyss Bay Ky. (!o. (1871), L. R. 
2 Sc. & Div. 317. n. L. 

Annotations : — Consd. HaloHowen By. r. G. W, By, & Mid. 
By. (188.1). 48 L. T. 710. Apld. B. r. Mid. By. (1887), 
19 Q. B. D .5 10. Consd & fSipId. L C A, J). Itv 
•s. K. By. (1888), 40 Ch. I). 100. Consd. Jersey r, G W. 
By. (1803), [1894] 3 ('h. 625, n. Expld. Mfinfhestor Ship 
(Uinal Co i\ Manchester Baeeeoiirse Co., [1900] 2 Ch. 352. 
Consd. Crobfield r. Maueiiester Sldp ('anul Co,, [1901] 
2 Ch. 123. Retd. (3ale. By’, A Campbell A Firth of Clyde 
.Steam Pac’ket Co. r. Greenock A Wemyss Hay By. A 
Greenock A' Wemyss Bay By. A Pier Tratlic .Tomt Com- 
mittee (1882), 4 Bv. A (jail. Tr. ('as. 135 ; Barry By. r, 
'rulT Vale Bv., (18951 1 Ch. 128 ; B. r, Maryleboiie County 
(’oiirt Judge A G. W. By,, Ex p. PblllipB, [1906] 2 K. B. 
126 ; Sanderson v. Armour (1922), 91 L. J. P. C. 167. 

92. -.] — R. V Midland Hy. Co. (1887), 19 

Q. B. D. 511) ; 56 L. J. Q. B. 585 57 L. T. 619 ; 

• I .1, i\ 550 : 36 W. K. 270 ; 7iom. Midland 
Ry. Co. r. Great Western Ry. Co. (No. 3), 
5 Ry. & Can. Tr. Cas. 267. 

Annotations : — Consd. Manehestcr Ship Canal Co. v. 
Manchester Boccconrso Co., [1900 1 2 Ch. 352. Refd. 
Bhyirmev Jiy’. v. Brecon A Merthyr Tvdlll .lunetiou By. 
(1900), 83 L. T. 111. Mentd. It. r. Jjondou County J.J. 
A L. C. C., [1894] 1 g. B. 453. 

93. .] — An agno'inent sciieduled to an Act 

of Parliament was tliereby “ confii med «fc declared 
to be valid & binding upon the parties thereto ” ■ — 
Held : every clause of the af^eement had statutory 
validity, so that no objection could bo taken on 
the ground of remoteness or uncertainty. — 
Manchester Ship Canal t!o. v. Manchester 
Racecourse Co., flOOlJ 2 Ch. 37 ; 70 L, J. Ch. 
468 ; 84 L. T. 430 ; 49 W. R. 418 ; 17 T. L. R. 
410 ; 45 Sol. .Io. 394, C. A. 

AnnotAiUons • - Consd. lie WUtou’s S. E., [1907] 1 Ch. 50 ; 
liyan v Thomas (1911), 55 Sol, Jo. 364, Mentd. Cross- 
field V. Manchester Ship Ciuiul Co. (1904), 73 L. J. Ch. 
345; Talhot v. Searisbriok (1908), 77 L. J. Ch. 436 ; 
Sharpe V. Durrant (1911), 55 Sol. Jo. 423. 

94. .] — Westgate & Birohington Water 

Co. V. Pow^Ei.L-CoiTON, No. 1716, post. 


PART II. SECT. 2, SUB-SECT, 7.— B. 

h. Whether part of Act.] — Whatever 
may be said of schedules to dtHcrcnt 
Acts of Parliament, the forms given In 
the Bchcdule to Mechanics’ Lien Act, 
B. S. O., c. 126, A referred to in sect, 16 
(2). are us much iiart of that enactment 
as if they were set out therein instead of, 
as they are, in the schedule. — T ruax 


r. Dixon (1889), 17 O. R. 366. -CAN. 

PART II. SECT. 2, SUB-SECT. 7.— C 

k. Whether part of Act.] — Canapi.u 
Nouthkhn I^AOIFIO ItY. Co. V. Nkv 
Wkstminstkr (City) (B. C.), (1917 
A. C. 602 ; 36 D. L. It. 507, P. C. - 

CAN. 

l . 


inont scheduled to a statute a part 
of the statute itself words In the 
statute merely confirming A validating 
the agi’oemcnt are not sufficient, but 
words must be found therein from 
which such Intention can be Inferred. — 
WiNNiriso CoRPN. V. Winnipeg Elec- 
tric By. Co., [1921] 2 W. W. It. 282 ; 
31 Man. L. R. 131 ; 59 D. L. R. 257.— 
CAN. 


• ] — In order to make an agree- 
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D. Plans Annexed hy Way of Schedules. 

95. Act empowering compulsory acquisition of 
land.] — public co. taking land under compulsory 
powei’S, is bound to give to the landowner j)recise 
information as to the q^uantity of land to be taken, 
& the way in which it is to be used ; & where any 
doubt arises as to the extent of the power conferred 
by the Legislature, the ct. will construe it in the 
way most beneficial to the landowner. 

In legislating for public undertakings & confer- 
ring compulsory powers to take land, Parliament 
has at all times manifested the utmost anxiety to 
impose upon the co. or the undertakers the obliga- 
tion of gi\dng to the landowner the most precise 

definite information with regard to the quantity 
of land to be taken, & the manner in which the 
land is intended to be affected, & the enactments 
contained in the Acts of Parliament conferring the 
powers to carry an undertaking into effect will bo 
generally found to embody, by reference, the plans 
& the notice given by the plans to the landowners 
of the intention of the co. (Lord Westbury, C.). — 
Simpson v. South Staffordshire Waterworks 
Co. (1805), 4 De G. J. <te Sm. 079 ; 0 New Kep. 
184 ; 84 L. J. Ch. 380 ; 12 L. T. 300 ; 11 Jur. 


N. S. 453 ; 13 W. P. 729 E. R. 1082, 
Tv. C. 

AnruiUitionn •— Consd. Re nuddersflold Corpn. & Jacomb 
(1874), L. R, 17 Eq. 470. Refd. Morris v. Tottenham & 
Forest Gate Uy., [189U] 2 Ch. 47. 

96. Form part of statute.] — If an Act of Parlia- 
ment refer to a plan to the extent that the Act 
refers to the plan for the pimpose for which the 
Act refers to the plan imdoubtedly it is part of the 
Act (Lord Cottenham, C.). — North British Ry. 
Co. V. Tod (1840), 12 Cl. <fe Fin. 722 ; 4 Rv. & Can. 
Cas. 449 ; 10 Jur. 975 ; 8 B. R. 1595, H. L. 

Annotaiions : — Apld. Boardmer v. L. & N. W. By. (1849), 
1 H. & Tw. 101. Consd. VVaro v. Regent's Canal Co. 
(1858), 3 Do G. & J. 212 ; A.-G. v. G. E. Uy. (1872), 7 
Ch. App. 475. Apld. Edinburgh Street Tram. Co. v. 
Black (1873), L. R. 2 Sc. & Dlv. 330. Consd. Tad Vale Ry. 
V. Cardiff Ry., [1917] 1 Ch. 299, Retd. Rroynton v. L. & 
N. W. Ry. (184(1), 2 Coop. h mp. Cott. 108 ; R. v. Cale- 
donian Ry. (1850), 16 Q. B, 19 , A.-G. r. Tewkoalniry & 
Malvern Ry. (1863), 1 l)e G. J, & Sm. 4 23 ; Mackett v. 
Heme Bay Comrs. (1876), 35 L. T. 202, Mentd. Buoclouch 
V. Metropolitan Board of Works (1870), L, R. 5 Exch. 221. 

97. .] — When tJie Act directs compliance 

with deposited plans & sects., they an; regarded as 
embodied in the statute. — E dinburgh Street 
Tramways Co. v. Black (1873), L. R. 2 Sc. & Div. 
330 ; 37 J. P. 092, H. L. 


Part III. — Interpretation. 


Sect. 1.— FUNCTIONS OF COURT. 

Sub-sect. 1. — In Generai.. 

98. To Interpret statutes — Not to alter or amend.] 

— We liavc nothing to do with policy or tvith any 
unexpressed intentJons of Parliament. Our duty 
is simply to ascertain the meaning of the Act as it 
stands (Lord Loreburn, C.). — A.-G. Sc Board op 
Edik’ation V. West Riding of Yorkshire 
County Council, Ex p. Grenside, [1907] A. C. 
29 ; 70 L. J. K. B. 97 ; 95 L. T. 845 ; 71 J. P. 41 ; 
23 T. L. R. 171 ; 51 Sol. ,To. 129 ; 5 L. G. R. 89, 
H. L. 

Avnotationf ! : — Refd. Wllford V. West Riding of Yorkshire 
County Connell, [1908] 1 K. B. GS5 ; GUlow r. Durham 
County Connell, [1913] A. C. 54. Mentd. R. v. Roard of 
Education, [1909] 2 K. B. 1045 : Moidln v. EccIcb Corpn., 
[1919] 1 Ch. 387. 

99. .] — Vacher Sons, I/fd. v. 

IjONDON Society op Compositors, No. 54, anic. 

100. .] — If we the judges had been 

makers of the law, this question had not been ; 
but we are to proceed upon the laws as made, «Sc 
cannot alter them. Tliis is not a thing of our 
lU'omotion, & this I speak to satisfy such as might 
object against us. 44iis statute was made in a 
time when tlic Pope’s power W'as wannly pursued, 
& laws were then made, whicli in the circumstances 
of another time would not have been made 
(Vaughan, C.J.).— Harrison v . Burwell (1670), 
as reported in, 2 Vent. 9 ; 86 E. R. 278. 

Annotaiiona : — Refd. Caindon r. Home 0791), 4 Term Rep. 

382 ; R. V. Dlhden, [1910] P. 57. Mentd. Hill v. Good 
(1672), Freom. K. R. 73 ; R. v. Chadwick (1848), 11 Q. B. 
205 ; Wing v. Taylor (1861), 30 L. J. P. M. & A. 258. 


;101. .] — Tills ct. cannot take on itself 

legislative functions ; it must administer the law 
as it stands ; certainly, with such qualifications as 
the law iiermits. The ct. is not bound to a strict- 
ness at once harsh &c pedantic in the application 
of statutes. The law pc'rmits the qualification 
implied in the ancient maxim de rnininns non curat 
lex (Sir William Scott).--The Reward (1818), 
2 Dods. 265 ; 165 E. R. 1482. 

102. _.]--Wo have no jurisdiction to 

review Acts of Parliament, we sit here to const riio 
the law, not to make it. If the words admit of only 
one interpretation, we are bound to give that to 
them (Lord Campbell). — R. v. Finchley Sur- 
veyors, Ex p. PouNCEY (1854), 2 C. L. R. 1593. 

103. .] — If a ct. of law be once satisfied 

that the consequences are the legitimate result, of a 
true constiuction ; it becomes the province of the 
Legislature, & not c)f a ct. of law, to correct, if 
necessary, such consequences (Dr. Lushington). 
— Thomson & Allaway v. Hall (1852), 2 Rob. 
Eccl. 426 ; 21 L. T. O. S. 291 ; 16 Jur. 1144. 

104. .] — It is suggested that we are to 

perform a sort of ancillary part, as if wo wero 
iiienibcrs of tlip Lcpisltitur^, & ftrB to supply a'H 
that may be necessary to give effect to this con- 
struction of the Act, but we cannot do so. Wo 
must treat this Act of Parliament as providing for 
that which is found in it & nothing more (I’ol- 
LOCK, C.B.).— A.-G. V. Higgins (1857), as reported 

.-—Mentd. In the Goods of Ev^lng (1881), G P. D. 

19 : A.-G. V. Sudeley, [1896] 1 Q. B. 3o4 ; A.-O. v. New 


PART III. SECT. 1, SUB-SECT. 1. 

98 1. To interpret statutes — Not to 
alter or amend .) — AVhen It is found that 
a statute Is within the competency of 
the legislature, & the language thereof 
Is sufficiently clear to enable the ct. to 
(letermino what the legislature meant, 
the ct. must give effect to It, whether or 
not It alters principles theretofore 
adopted or is out of harmony with those 
principles which economists believe to 
be sound. — B ratts Lakx 

J — VOL. XIJI. 


MuNiriPAniTY V. Hitdson'b Bay Co., 
[1918] 2 W. W. R. 962 ; 11 Sask. L. K. 
357 ; affd. 12 Sask. L. R. 28.— CAN. 

98 ii. .] — TjKTnBRIDQE 

Corpn. v. Northern Trusts Co. 
(Alta.), [1925] 4 D. L. R. 422.— CAN. 

98 111. .] — Tt Is the business 

of Judges to expound, & not to Improve 
the law ; & In dealing with statutes 
especially, they should take care not 
to pass the limits of their office, which 
Is that of interpreters only. — K. r. 


Milles, R. V. Caruoix (1842), Jebb & 
B. 219.— IR. 


98 iv. — 

Galloway (Eari-), 
56 Sc. L. R. 448 ; 


— Thomson v. 
[19191 s. C. 611 : 
[1919] 2 S. L. T. 


—SCOT. 

m. ConstitulionalUy of statute.) — Tha 
onstitutionality of a statute will only 
>oJ considered whore necessary to a 
Leclslon of a qxiestlon before tbo ct. — 

2 B. G. R. 2(i2. — - 


CAN. 


B. B 
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York Breweries Co,, [1898] 1 Q. B. 205 ; Brassard v. 

Smith, [1926] A. C, 371 ; Baelz v. Ribllo Trustee, 11026J 

Ch. 863 ; lie Aschrott, Clifton v. Strauss, [1927] 1 Ch. 

313 : London & South American Investment Trust v. 

British Tobacco Co. AustraUa, [1927] 1 Ch. 107. 

105. .] — (1) A statute which refers to 

the matter of a common law liability & declares 
to whom it shall attach, will not thereby create a 
new & extended application of that liability, unless 
it contains words expressly declaring such a 
purpose. 

(2) If, however, a man contracts that he will be 
liable for the damage occasioned by a particular 
statvO of circumstances, or if an Act of Parliament 
declares that a man shall be liable for the damage 
occasiomal by a particular state of circumstances, 
I know of no reason why a man should not be 
liable for t he damage occasioned by that state of 
circumstances, whether the state of circumstances 
is brought about by the act of man or by the act 
of God (Lord Cairns, C.). 

(d) 1 shall therefore state, as precisely as T can, 
what I understand from the decided cases to be the 
principles on wliich the cts. of law act in constrmng 
instruments in writing ; & a statute is an instru- 
ment in writing. In all cas<'s tlie object is to see 
what is (ho intention expressed by tlie words used, 
but, from the imperfection of language, it is 
impossible to know what that intention is without 
inquu’ing farther, seeing what the circumstances 
wore with reference to which the words w<‘re used, 
& what was the obj('ct, apiiearing from those 
circumstances, whicli (be jierson using thi'm had in 
\aew (Lord Blackburn). 

(4) It is to be borne in mind that the office of the 
judges is not to legislate, but to declare the 
expressed intention of the legislature, even if that 
intention appears to the ct. injudicious ; & I 

believe that it is not disputed that what Lord 
Wbnkleydat.K used to call the golden rule is right, 
viz,, that we are to take the whole statute together, 
& construe it altogether, giving the words their 
ordinary signification, unless when so applied they 
produce an inconsistency, or an absurdity or 
inconv'cnience so great ns to convince the ct. that 
the intention could not have been to use them in 


their ordinary signification, & to justify the ct. 
in putting on them some other signification, which, 
though less proper, is one which the ct. thinks the 
words will bear (Lord Blackburn). 

{.')) If in a local & personal Act we found words 
that seemed to express an iut-ention to enact 
something quite unconnected with the purpose of 
the promotei*s, <te which the committee would 
not, if it did its duty, have allowed to be introduced 
into such an Act, I think the judges would be 
justified in putting almost any construction on the 
words that would prevent its having that effect. 
But I do not think it impossible that the Legis- 
lature can have inir'nded in such an Act to creato 


a new liability to damages unknown to Common 
I^aw (Lord Blackburn). — Wear Biver Comrb. 
r. Adamson (1877), 2 App. Cas. 743; 47 L. J. 
Q. B. 193 ; 37 L. T. 543 ; 42 J. P. 244 ; 26 W. R. 
217 ; 3 Asp. M. L. C. 521, TI. L. 

AnTiatntionH ; — As to 11) Consd. Western Counties Ry, v. 
Yindsor & Annapolis Ry (1882), 7 App. Cas. 178. Apld. 
Aalentino r. IJvde, (1919] 2 Ch. 129; British -American 
lohaoco Co V. Jones (1926), 134 L. T. 406, As in (2) Refd. 
Jackson r Blanche (Owners), 'fhe Hopper No, 66, [1908] 
A. C 126 As to (3) Apld. Eastman Photoffraphle 
-Alatcrinls Co. v. Comptroller-General of Patents, [1898J 
Anw’. Butterley Co. v. New Hucknall Colliery Co., 

[1 91 0 1 A. C. 381 ; Broken Hill Proprietary Co. v. Peninsula 
& Oricnial Hteara Navipratjon Co., [1917] 1 K. B. 688; 
Davies r. Powell DufPryn Steam Coal Co., [1917] 1 Ch. 

C- W. Hy. & Mid. Ry. v, Bristol Corpn. 
5?. ‘ Apld. lie Burnyeat, Bumyeal v. 

, [192.3] 2 Ch. 62 ; Abraham V, Mac Flsherioe, [192.6] 


2 K. B. 444 ; 
O’Grady v. 


2 K. B. 18. Refd. Jones v. Hulton, [1909 
HolUnshead v. Hazleton, [1916] 1 A. C. 42 
Wllmot, [1916] 2 A. C. 231 ; Rhondda’s Claim, [1922] 
2 A. C. 339, As to (i) Apld. Hudson’s Bay Co. v. Maolay 
(1920), 36 T. L. R. 469. Refd. Metropolitan Water Board 
V. New River Co. (1904), 20 T. L. R. 687 ; Badieoho Anllin 
& Soda Fabrlk v. Hickson, [1906] A. C. 419. As to (6) 
Apld. A.-G. r. Gas Light & Coke Co. 0002), 18 T. L. R. 
617. Refd. G. N., Pioo. & Hrompten Ry. v. A,-G. (1908), 
98 L. T. 731. Gennrallu, Refd. The Merle (1874), 31 L. T. 
447 ; Arrow Shipping Co. v. Tyne Improvement Cor^., 
The Crystal. [1894] A. C. 608 ; Nicolle v. NlooUe, [1922] 
1 A. C. 284 ; Postmaster-General v. Beok & Politzer, 
[1924] 2 K. B. 308; Witharn Outfall Board v. Boston 
Corpn. (1926), 136 L. T. 766 ; G. W. Ry. v. S.S. Mostyn, 
The Mostyn, [1928] A, C. 67. Mentd. Egllnton v. Nonnan 
(1877), 46 L. J. Q. B. 657 ; Stoomvoart Moatschaimy 
Nederland v. Peninsular & Oriental Steam Navigation Co. 
(1880), 6 App. Cas. 876 ; He Gibbs, Martin v. Harding. 
[1007] 1 Ch. 465 ; Gayier & Popo v. Davies, [1924] 2 K. 13. 
76; The St. Nicolai (1926), 133 L. T. 640; Doe 
Conservancy Board v. McCoimell, [1028] 2 K. B. 159. 


106. .] — ^We have nothing to do with 

questions of hardship ; if tlio law is in fault it 
must be altered by the Legislature, our only duty 
is to apply it to the facts before us (Grove, J.). — 
AJ.LKIN8 V. Jure (1877), 2 C. P. D. 375 ; si/b nom. 
Allkins v. Jure, Same v. Pembroke, Same v. 
Orrenheim, Same \\ Choisy, 40 L. J. Q. B. 824. 


Annotations : — Mentd. Bcrrldgo v. Man On Insce, (1886), 
18 (). B. D. 346 : Gedgo v. Royal Exchange Assce. Corpn., 
[1900] 2 Q. B. 214 ; British Workman’s & General Assce. 
Co. V. CunlifTc (1902), 18 T. L. R. 426, 


107. .] — It is not our duty to amend 

defective legislation but simply to administer the 
law as it stands (Matitiow, .T.). — R. v. Yates 
(1883), as reported in, 48 .1. P. 102, B. C. ; on appeal 
(1885), 14 Q. B. D. 048, C. A. 

Annotations R. r. Labouehcre (1884), 12 Q. B. D. 

320; lie Simmons (1886), 15 (J. B. D. 348; Ex ]>. Pnl- 
brook (1891), 66 L. T, 169 ; R. V. Perryman, Exp. Perry- 
man (1891), 8 T. L. R. 72; 'I'horpe r. Pricstnall, [1897] 

1 Q. B, 169 ; Beardsley v. Gitldings (1904), 2 L. G. R. 719 , 
Jir Boalcr, [1914] 1 K. B. 122. 

108. .] — One might wish the law to be 

different, but the ct. had no right to extend the 
ambit of the statute (Vaughan Williams, J.). — 
Yates v. Higgins, [1890J 1 Q. B. 100 ; 05 L. J. 
M. C. 31 ; 00 J. P. 88 ; 44 W. IL 335 ; 12 T. L. R. 
163 ; 40 Sol. Jo. 227, 1). O. 

109. .) — Wtltces V. Goodwin, No. 77, 

ante. 

110. According to expressed not presumed 

Intention of Parhament.] — Wo disclaim altogether 
tlie assumjition of any right to assign different 
meanings to the same words in an Act of Parlia- 
ment on tlic ground of a suiiiiosed gcmeral intention 
in (he Act. find it necessary to give a fair «te 

reasonalile construction to the language used by 
the Legislalure ; but we are not to assume the 
unwarrantable libei*ty of varying that construction 
for the jiurpose of making the Act consist<;nt with 
any idews of our own (I^ord Denman, C.J.). — • 
R. V. Poor Law Gomrs., lie ITolborn Union 
(1838). 0 Ad. & El. .50 ; 3 Nev. & P. K. B. 77 ; 7 
L. J. M. C. 33 ; 2 J. P. 22 ; 112 E. R. 21. 

111. .] — No doubt the general rule is 

that the language of an Act of Parliament is to be 
road according to its ordinary grammatical con- 
struction, unless so reading it would entail some 
absurdity, repugnancy or injustice. . . . But 1 
utterly repudiate the notion that it is competent 
to a judge to modify the language of an Act of 
Parliament in order to bring it in accordance with 
his views as to what is right or reasonable 
(Willes, j.). — Abel v. Lee (1871), Ij. R. 0 C. P. 
365 ; 1 Hop. & Colt. 515 ; 40 L. J. C. P. 154 ; 
23 L. T. 844 ; 35 J. P. 843 ; 19 W. R. 626. 

Annotations : — Apld. Boon V. Howard (1874), L. R. 9 C. P. 
277. Mentd. Cull v. Austin, Austin v. Cull (1872), L. H. 
7 C. P. 227. 

112. .1 — I prefer that mode of con- 

struing a statute oy wWch you look at the words 
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used & if they are plain give effect to them, to the 
mode of construction by which you first satisfy 
yourself what Parliament ought to have meant &, 
then intci*pret the statute by saying that it has so 
said (Lord CoLiiJiiiDGE, C.J.). — K. v. Mansel 
Jones (1889), 23 Q. B. D. 20 ; 00 L, T. 800 ; 37 
W. K. 508 ; 8ub nom. Be Hereford Muntcipae 
B iiECTEON Petition, Ex p. Garrold (Solicitor), 
6 T. L. R. 411, H. C. 

Annotations : — Mentd. R. v. St. Mary Abbot's, Kensington 
Asst. Cora. (1891), 60 L. J. M. C. 62 ; E. v. Monsol Jones 
(1894), 10 T. L. R. 515. 

118. Mistaken recital of existing law — How far 
court bound.] — Cts. of Justice are not bound by a 
mistake of the Legislature as to what the existmg 
law is (Lord Gran worth, V.-C .). — Re Direct 
West End & Croydon Ry. Co., Ex p. Lloyd 
( 1851), as reported in, 1 Sim. N. 8. 248 ; 01 E. R. 
90. 

Annotations : — Apprvd. Sl)revvHbury v. Soott (1859), 6 CJ. E. 
N. S. 1. Refd. Ormond Investment Co. v. Eetts, [1928] 
A. C. 143. Mentd. lie London & Binuingham Extension, 
etc. Ey., Pritchard’s Case (1851), 4 Do G. & Sin. 328 ; 
He Great Western Extension Atinospherlo Ey., Wryghte’s 
Case (1852), 2 Do G. M. & G. 636. 

114. .] — A more recital in an Act of 

Parliament, either of fact or law, is not conclusive ; 
& wo arc at liiierty to consider tlie fact or tlie law 
to bo different from the statement in the recital 
(IjORD Cami’BELl, C..T.). — R. v . Hattghton (Tn- 
iiabitants) (1853), 1 E. it B. .‘lOl ; 22 L. J. ]\L i). 
89 ; 17 J. P. 585 ; 17 Jur. 455 ; 118 E. R. 523 ; 
8uh nom . R. v . IIougitton (Inhabitants), 20 L. T. 
O. 8, 217 ; 0 Cox, C. C. 101. 

,4nno5't(i(m.s .-—Apld. Merttens v Hill. [19011 1 Ch. 842. 
Refd. Eevcrshain r EuierKm (185.)), 1 1 K\cli. 385 ; Jones 
V. Mersey Docks & Harbour Board, Mersey Docks & Har- 
bour Board v. Cameron (1865), 6 New Eep 378 ; Great 
'J’orrlugtou Commons Conservators v. Mooro Stevens 
(190.$), 73 L. .r. Ch. 121. Mentd. Petne v. Nuttal (1866), 
25 L. J. K\. 200 ; B. v. Maybury (1804), 4 F. & F. 90 ; 
E V. Hutchings (1881), 6 Q. B. D. 300 ; WakeHeld Corpn. 

V. Cooke, [1903J 1 K. B. 417. 

115. .] —Mersey Docks & Harbour 

Board v. Cameron, Jones v. Mer.sey Docks & 
Harbour Board, No. ]70(), -post. 

116. Protection of private proprietors against 
public companies.] — 1 iiavo always thought that 
it was Ihe duty of cts. of justice to construe Acts 
of I’arliamont in the manner best calculated to 
protect the interests of private proprietors as 
against public cos. (Knight Bruce, L.J.). — 
Grosvenor (Lord) v. Hampstead Junction Ry. 
Co. (1857), as re]jorted in, 2(5 L. J. ('ii. 731 ; 29 
L. T. O. 8. 319, C. A. 

Annotations : — Refd. Chanil)ers i\ L. C. & D. Ey. (1802), 11 

W. II, 4 79 : Kerford v. Seaeombo, Uoylako Sc Decsido 
Ey. (1888), 57 L. J. Ch. 270. Mentd. Colo v. We.st London 
& Crystal Palace Ey. (18,59), 27 Boav. 242 ; Eastern 
Counties, etc. Cos. i\ Marriage (1860), 9 II, L. Cas. 32 , 
Howson e. South Western Ey. (I860), 2 L. T. 369 ; King 
V. Wycombe Ey. (1860), 24 J. P, 279 ; St. Thomas Hos- 
pital V. Charing Cross Ey. (1801), 1 John. &. U. 400 ; 
Fergusson v. L, B & S. C. Ev. (1803), 3 Do G. J. & Sm. 
053 ; Marson v. L. C. 8c D. Ey. (1868), L. E. 0 Eq. 101 ; 
Harvlo v. South Devon Ey. (1874), 31 L. T. 424 ; Allhnson 

EaUng & South Harrow Ey, (1898), 78 L. T. 285. 

117. Not Court of Appeal from Parliament.] — 

As to those Acts of Parliament . . . th(*y are tlio 
law of this land wo do not sit here as a ct. of 
appeal from l^arliamont (Willes, J.), — Lee v. 
Bude &■ Torrtnoton Ry, Co. (1871), L. R. 6 C. P. 
57(5 ; 24 L. T. 827 ; 19 W. R. 054. 

Annotation : — Apld. R. V. Yates (1883), 48 J. P. 102. 

118. Correction of legislation under effect of 
error — Legislature deceived as to existence of right. 

— Even if it can be proved that the Legislature was 
deceived [as to the existence of a right] it would 
not bo comiietent for a ct. of law to disregard its 
enactments. If n mistake has been made, the 
Legislature alone can correct it (per Cur.). — 
Labrador Co. v. R., [1893] A. C. 104 ; sub nom. 


Labrador Co. v. R., R. v. Labrador Co., 62 
L. J. P. C. 33 ; 67 L. T. 730, P. 0. 

Amwlalion : — Mentd. A.-G. v. Horner (No. 2), [1913] 2 Cb. 
140. 

Ecclesiastical Courts.] — See Ecclesiastical 
Law, Vol. XIX., p. 321, Nos. 1216-1220. 

Colonial courts.] — See Dependencies, Vol. 
XVII., pp. 465-466, Nos. 317-322 

Houses of Parliament.] — See Parliament, Vol. 
XXXVI., p. 290, Nos. 395, 396. 

Courts of Admiralty.] — See Admiralty, Vol. I., 
p. 102, Nos. 34 ; 37-40. 


Sub-sect. 2. — Consideration of Circumstances 
Relating to Passing op Act. 

A. In General. 

119. Not within purview of court.] — (1) Wo 

propose to construe the Act of Parliament, accord- 
ing to the legal rules for the interpretation of 
statutes, principally by t he words of the statute 
itself, wliich we are to I'cad in their ordinary sense, 
& only modify or alter so far as it may be necessary 
to avoid some manifest absurdity or incongruity 
but no further. It is prop(T also to consider the 
state of the law whicli it proposes or purports to 
alter the mischiefs whicli existed, & which it was 
intended to remedy, & tile nature of the remedy 
provided, & to look at the statutes in pari materia 
as a means of explaining tliis statute. . . . We 
sliall not refer to the Re]>ort of the Real Property 
Comrs,, published shortly before the passing of 
this Act . . . not conceiving that we can legiti- 
mately do so (Pollock, C. B.). 

(2 ) The title of tlie Act ... is certainly no part 
of the law in strictness, ought not to bo taken 
into consideration at all (Pollock, C.B.) 

(3) The preamble is undoubtedly a part of the 
Act & may be used to explain it, & is, as Lord 
( ioiLB says, “ a key to open the meaning of the 
makers of the Act, & the mischiefs it was intended 
to remedy ” ; but, on the otlicr hand, although it 
may explain, it cannot control the enacting part, 
which may, & often docs, go beyond the preamble 
(Pollock," C.B.). — vSalkeld v. Johnson (or John- 
ston) (1818), 2 Exch. 256 ; CTipps’ Church Cas. 148 ; 
3 New Mag. Cas. 48 ; 18 L. J. Ex. 89 ; 11 L. T. 
O. S. 180 ; 12 J. P.325 ; 154 E.R. 187 ; subsequent 
proceedings (1849), 1 Mac. G. 212, L. C. 

Annotations As to (2) Befd. Shrewsbury r. Scott (1859), 
6 C. B, N. S. 1. Gcneraily, Mentd. Toymboo v. Brown 
(1848), 3 Exch. 117 ; Wilson v. Eden (I851h 23 L. J. Ch. 
105 ; Esdailo v. Payne (1885), 52 L. T. 53() ; Harper v. 
Hedges, [1923] 2 K. B 314. 

120. .] — Be Lamenaude's. Patent, No. 

215, post. 

121. Motives of legislature.] — It is never, 

as it seems to me, very safe ground, in the con- 
struction of a statut^i, to give weight to views of its 
policy, which are themselves open to doubt «k 
controversy (Lord Selbourne, C.). — Municipal 
Building Society v. Kent (1884), 9 App. Cas. 
260 ; 53 Ti. J. Q. B. 290 ; 51 L. T. 6 ; 32 W. R. 
681, H. L. 

Annotations : — Mentd. French v. Mimicipal Permanent 
Bldg. Soo. (1884), 53 L. J. Ch. 743 ; Western Suburban 
& Netting Hill Permanent Benefit Bldg. Soo. v. Martin 
(1886), 17 Q. B. D. 609 ; Buckle v. Lordonny (1887), 66 
L, J. Ch. 437 : He Iloyul Liver Friendly Soc. (1887), 36 
Ch. D. 332 : Walker v. General Mutual Bldg. Soo. (1887), 
30 Ch. D. 777 : Municipal Permanent Investment Bldg. 
Sor. V. Richards (1888), 39 Ch. D. 372 ; He Knight & 
Tabernacle Permanent Bldg. Soo. (1891), 64 L. T. 204 ; 
Norton r. Counties Conservative Pormanont Benefit Bldg. 
Soc., [1895] 1 Q. B. 246 ; Croaflold v. Manchester Sliip 
Canal Co., [1904] 2 Ch. 123. 

122. .] — “ I prefer to say nothing as 

to some opinions expressed in the Ct. of Appeal 

B B 2 
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Statutes. 


Sect. 1 . — Functions of court : Sul-accL 2, A. & B.; 
sub -sect. 3. 1 

with regard to tliis Act & the motives siipposed to 
have actuated tliose wlio passed it (Lord Lore- 
burn, C.).— Conway v. Wade, [1009 J A. (3. 500 ; 
78 L. J. K, B. 1025 ; 101 L. T. 248 ; 25 T. L. IL 
779 ; 53 Sol. Jo. 754, H. L. 


Annotations .• — Betd. Dalllinore v. Wllliains & Joason (1914), 
30 T. L. H. 432. Mentd. Sankon r. lliisnoch (1912), 28 
T. L. II. 615: Vachor v. London Soc. of Cotnpoaltors, 
(1912] 3 K. 11. 547 ; Serntton i>. Lowia (1913), Times, 
.fan. 16; Larkin v. Loiijr, (1915] A. 0. 814; Pra(.t v. 
British Medical Aasocn., [1919] 1 K. B. 244 ; Valentine 
V. Hyde, [1919] 2 Ch. 129; Davies v. Thomas, [1920] 
2 Ch. 189 ; Hodges v. Webb, [1920] 2 Ch. 7U ; Ware & Do 
Froviilo V. Motor Trade Assoen., [1921] 3 K. B. 40 ; White 
J^oy, [1921] 1 Ch. 1 , Sorrell v. Smith, [1926] A. C. 


123. .] — R. i;. West Riding of 

Yorksihre (Bounty Council, No. 135, post. 

124. .] — Yacher & Sons, Ltd. v. 

London Society op Compositors, No. 54, ante. 

125. .] — Aa I have often had occasion 

to observe in this House, it is no duty of ours to 
speculate on the reasons which may have influ- 
enced Parliament, largely for the good reason that 
we do not know them (Lord Haldane.). — 
Murray v. Inland Revenue Comrs., as reported 
in [1918] A. C. 511 ; 119 L. T. 258, H. L. 
Annotation: — Mentd. Northmnbcrland v I. I{. Coinrs., 

[1920] A. C. 82.5. 


B. Proceedings in Parliament. 

126. Cannot be referred to.] — 7’he sense 
meaning of an Act of Parliament must be collected 
from wliat it says when passed iiil-o a law ; & not 
from the history of changes it underwent in the 
House where it took its rise. That liistoryis not 
knoivn to the other Ilou.se, or to tlie SoAwneign 
(WiLLES, J.).--Mtiaar V. Taylor (17(59), t Burr. 
2303 ; 98 E. K. 201 

Annotations: — Consd. Caird v. 8imc (1887), 12 Api> Cas. 
32« ; lihotidda'B Claim, [1922] 2 A. (’. 339 Mentd. 
Boulton V. Bull (1795), 2 Hv. Bl. 4(13 , Borkfonl i\ Hood 
(1798), 7 Term Hei). 920 ; Whlttingharn v, Wooler (1817), 
2 Swan. 428 ; Abcrncthy r IFntehinsou (182,5), 1 H. & T\v. 
28, Buniett r. Ulossoj) H 8.3,5). 1 Seoll, h2l ; Chapj»ell r. 
Pmday (1841), 4 Y, & C. Ex. 48.5 ; Colburn r. Simms 
(1843), 2 Haro, 54 3 ; Chappell r. Purday (1846), 14 
M. Sc W. 303 ; Prineo Albert v. Strange, A.-G. a. Strange 
(1849), 2 Ho G, Sc Sm, 062 ; Novclio v, Siullow (1852), 12 
C. B. 177 : Jeflerys v. Booscy (18.54), 4 H. L. Cas. 816 ; 
Cumberland v. Copeland (1801), 7 H. & N, 118 ; Reado r. 
Conquest (1861), 9 C. B. N. S. 75.5 ; I'hiJlp r. I’cnnoll, 
[1907] 2 Ch. 677 ; Mansell v. Valley Printing Co., [1908] 
2 Ch, 411; Monckton r. Gramophone Co. (1912). 106 
L. T. 84 ; Moore ElJtor Co. v. Great Boulder Prf>priot<irv 
Gold Mines (1921), .38 K. P. (J. 2.39: Performing Right 
Soc, r. London Theatre of Varieties, [1921] A. C 1 

127. .]— Wo were pressed witli the histury 

of the introduction of this clause into the statute 
in its passage tlirougli iTirliamont. \N e cannot, 
however, lake judicial notice of such facts, even 
if they were capable of being correctly ascertained. 
The law must bo interpreted by the general rules 
of construction, <fc we cannot travel out of its 
language in search of any supposed intention 
(liORD Denman, ('.J.). — R. v. Capel (1810), 12 


Ad. & El. 382 ; 4 Per. & Dav. 87 ; 9 L. J. M. C. 
65 ; 4 J. P. 378 ; 4 Jur. 886 ; 113 E. R. 857. 

Annotations : — Mentd. R. v, Woelhrook (1847), 10 Q. B. 

178 ; Haokuoy Sc LainberhnrHt Tithe Commutation Rent 

Chnrgos (1858), E. R. & E. 1 ; Staley v, Ca.stleton Overseers 

(1804), 6 B. Sc B, .506 ; Llanrhaladr-yn-Mochnant Ovor- 

seors & LlanfyUin Union Assmt. Cora. v. Bt. Asaph (1 896) . 

16 W. R. 223, 

128. .] — Tn constniing an Act of Parlia- 

ment, we cannot go into what was said in either 
House of l*arliament before the Act was passed 
(]a)1id Denman, C.J.).— K. v. Whittaker (1848), 
as reported in 2 Car. & Kir. 636. 

Annotation: — Mentd. R, v. May Sc Halting (1861), 5 Cox, 

C. C. 17G. 

129. .] — Edinburgh &> Dalkeith Ry. Co. 

V. Wauchope, No. 1695, post. 

130. .] — (1) In a criminal statute you must 

be quite sure that the offence charged is witliiii the 
letter of the law (Poi.lock, C.B.) 

(2) In construing the statute it is our duty to 
asciu tain tin' true legal meaning of the words used 
by the Legi.slature, to collect tlie int/cntion from 
the language of the statute itself, either the pre- 
amble or tlio enactments, <fc not to make out the 
intention from some other sources of information & 
then construe the words of the statute so as to 
me<‘t tlie as.sumed intention. . . . We cannot, & 
ought not, even if the matter before us seemed to he 
w itJim the mischief which it is supposed the statute 
was meant to remedy, to deal with it as a crime 
unlc.ss it be i)]ainly & without doubt- includer] in the 
language nsed by tlie legislature (Pollock, C.B,). 

(3) In order to know what a statut-c does mean, 
it is one imi)ortant step to know wliat it does not- 
moan, then that which it is suggested or supposed 
to be what it does mean must be consistent A in 
harmony with what it is clear that it do(‘S no(. 
nu'an. What it forbids must be consistent with 
wliat it permits (PoLi.ocK, t\B.). 

(4) Neither tliis ct. nor anv other ct. can con- 
strue any statute Sc legist of all a criminal statuti*, 
by what counsel are ])leasod to Lil us W(>re altera- 
tions made in committee by a memher of Parlia- 
ment who was “ no fri(uid of the bill.” evim though 
the journals of the House sliould give some 
sanction to the jiroposition (Pollock, C.B.). 

(5) When t-vvo intents are mentioned, & they are 
put in the alternative thus, with intent to do such 
a tiling ov with intent to do another, the obvious & 
the grammatical mode of reading the clause would 
})<*, to make the tw'o intentions the alternatives 
(Pollock, C.B.).^ — A.-C. r. Stllem (1864), 2 
H. Sc C. 131 ; 33 L. J. Plx. 92 ; 10 .Tur. N. S. 262 ; 
12 W. R. 257 ; 159 E. R. ITS ; .sub nom. R. r. 
SiLLiM. 3’he Alexandra, 3 N('w Rep. 299 ; 11 
L. T. 223 ; 2 Mar. 1j. C. 100 ; on appeal, 10 H. L. 
Cas. 704, 11. li 

Annotations : — As to (1) Refd. Umvln v. Clark (1860), 7 
B. & B. 400. Gencrallu, Retd. R r. West Rhiiug of York- 
shire County Counell, [1900] 2 K. B. 070, Mentd. R. v. 
Btephons (1800), 7 B. & S. 710 : Waterhouse v. Gilbert 
(1886), 16 Q B. D. 609 : Darlow r. Sluittlovvorth, [19021 
I K. B. 721 : National Telephone Co. v. Postmaster- 
General, 11913] 2 K. B. 01 1. 
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126 i. Cannot be referred to.] — 
Bmileb V. BKLKono (1877), 1 A. R. 
436 ; 1 Cart. 576.— CAN. 


126 ii. ,] — The reports of debate: 

In the House of Commons are noi 
appropriate sources of information ti 
assist in the Interpretation of Ianguag( 
used in the statute. — Gosskcin v. it 
(Que.) (1903), 33 H. C. R. 255 ; 2.' 
C. L. T. 210.— CAN. 


126 iii. .] — For the imrposo of 

ascertaining the intention of the 
legislature in passing an Act, whore 
that Intention, so far as can be gathered 
from the Act itself, appears cloubtful, 


it is not T»ermiKHiblc to refer, for this 
pm3)ose, to the vonous forms in wliich 
the Bill was brought before the legis- 
lature. - Siiaik Mooha V. .Sn\7K: E.ssa 
(1884), 1. L. JL 8 B<un. 241.— IND. 

126 IV. — — .] — In construing u statute 
the et. cannot refer to the statement 
of objects &: reasons attached to a Bill 
or to the report of a Select Committee, 
or to the debates of the leglBlatiu*o, 
but can only look to the statute Itself. — 
Kauir Bakhsh V. Biiawani Prasad 
(1892), 1. L. R. 14 All. 145.— IND. 

126 V. -.] — Proceedings of the 

legislature cannot bo referred to as 
legitimate aids to the construction of 
an Act. — II. V. Sri Churn Chungo 


(1896), 1. L. R. 22 Calc. 1017.— IND. 

126 vi. .]— R.r. BALGANGAPnAU 

Tjdak & Kksiiar Mauadku Bal (1897), 
J. L. R, 22 Bom. 1 12.— IND. 

126 vii. .] — In interpreting a 

statuto the Intentiou of the legislature 
can ho collected from no other evidence 
than the statut-e Itself, Sc ovldonco of 
language used at the debate of the 
legislature at the enactment is 
limdriiisslble. — HoK v. Aixen (1884), 
1 S. A. R. 119.— S. AF. 

126 viit. .] —The et. cannot go 

boldml a statute as printed or Investi- 
gate the proceedings of the legislature. 
— COhONIAI. Secrktary V. Bakkr 
(1886), 6 N. L. R, 111.— S. AF. 



613 


Part 111. — Interpretation 


131. .] — We cannot assiune a mistake in an 

Act of Parliament. ... We must construe Acts 
of Parliament as they are, without rejjard to 
consequences, except in those cases where the 
words used are so ambiguous that they may be 
construed in two senses, & even then we must not 
regard what happened in Parliament, but look to 
what is within the four corners of the Act, & to the 
grievance intended to be remedied, or, in penal 
statutes, to the offence int<*nded to be corrected 
(Grove, J.). — Richards v. McBride (1881), 8 
Q. B. I>. 119 ; 51 L. J. M. C. 15 ; 45 L. T. C77 ; 
40 J. P. 247 ; 30 W. R. 120, D. G. 

Annotation : — Reid. 11. v. Dlbden, [1910] P. 57. 

132. .] — South Eastern Ry. Co. v. Rail- 
way CoMRS. & Hastings Corpn. ( 1881 ), as reported 
in 50 L. J. Q. B. 201, 0. A 

Annotations ; -Mentd. Dublin Whiskey Distlllory Co. v. 
Mid. Q. W. Ry. of Ireland Co. (issi), 4 Ry. 4c Can. Tr. Cas. 
32 ; C. W. Ry. r. Ituilway Coinrs. (1881), 7 Q. R. D. 182 ; 
Huddersfield Corpn. & Huddersfield Chamber of Commerce 
V. G. N. Ry. 4c M.. S. & L. Ry. (1881), 3 Ry. &c Can. Tr. 
Cas, 504 ; Booaton Rrewery Co. r. Mid. Ry. (No. 1) 
(1885), 5 Ry. 4c Can. Tr. Cas. 53 : Gtrardot, Flnm ?j. Mid. 
Rv. (No. 2), Beeston Brewery Co. v. Mid. Ry. (No. 2) 
(i 885), 5 Ry, & Can. Tr. (Jas. 00 ; Nowry Navigation Co. v. 
G. N. Hy.. Ireland (1889), 7 Ry. Sc Can, Tr. Cas. 170 ; R. 
V, Hallway Comrs. & Distiuston Iron Co. (1889). 22 
G. B. D. 042 ; Winsford Ij. II v. Cheshire Lines ('ommittt'e 
(1890), 2t Q. B. 1). 45« ; R. v. G, W. Ry. (1893), 02 L. J. 
Q. B. 572 : Darlaston L. B. r. L. Sc N. W. Ry.. [18911 2 
Q. B. 094 ; Glamorpanshlro County Coimcil w. G W. Ry. 
(1894), 8 Ry. Sc Can. Tr. (’as. 190 ; West Ham Corpn. r. 
G. E. Rv. (1895), 9 Hy. 4c C’an. Tr, Cas. 7 ; Milner v. G. N. 
Ry., [1900] 1 Q. B. 795 ; Cowan v. N. B. Ry. (No. 2) 
(1901), 11 Rv. 4c Can. Tr. Cas. 9(i ; Metropolitan Water 
Board V. L.. B. A: S. C. Ry., [1910] 2 K. B. 890 ; N. E. 
Ry. V. Ferons (1911), 15 Rv, 4c Can. Tr. Cas. 17 ; Lock 
U. D. C. r. North ytafl^ordshire Ry. (1913), 15 Ry. 4t Can. 
Tr. Cas. 105 ; County Ilolel 4: Wine Co. e. L. 4ic N. W. 
Ry., [1918] 2 K. B. 251 ; Nottinjjham Corpn, r. Mid. 
Ry. (1922), 128 L. T. 539. 

133. .] — Central Wales C/AUM-ARthen 

•Titnctign By. Vo. v. London North Western 
By. (’(), A ( I heat We,s3’j-;rn By. (k). (1888), 4 
By. A(Vim. Tr. ( As. 211. 

Annotation ’—Mentd. G. W. Ry. r. Severn Sc Wye & Severn 
BrJdso Ry 4: ]\Iid. Hy., Severn & Wye Sc Severn Bridge 
Hv. V. G. W. Ry. (No. 2) (1887), 5 Ry. & Can. Tr. Cas. 
170. 

134. .] — It may ))i‘ stated generally that 
Parliament in jrassing a j)rivate Act looks to the 
public advantage & security, Aj also looks to the 
interference with private rights ... it has been 
said that the particular provisions may rather be 
regarded as words fif contract to whicJi (lie Legis- 
lature has given its sauctitui t han the words of the 
Lrfjgislature itself. . . . I concur with tJio language 
of PiTZGiBBON, Ij..T. that we “ cannot inti'rpret tlie 
Act by any reference to tlie bill, nor can we 
determine its construction by any reference to it.s 
original form ” (Lord Ualsbury, ('.). — Herron 
V. Bathmtnes & Bathgar Imi’hovement Comrs., 
[1892] A. C. 498 ; 67 T. 658, H. L. 

Annotations : — Mentd. Fieldon v. Morloy Corpn. (1898). It 
T. L. R. 5G6 ; The J ohannc8bur|.C. [1907] P. 05 ; A.-G. r. 
Friniloy & Farnboromrh Water Co., [1908] 1 Ch. 727 ; 
A.-G. V. Barnet District Gas Sc Water Co. (1909), 101 L, T. 
651. 

135. .] — Both sides sought to refer to what 

jiasscd in Parliament as supporting Hicir respective 
contentions as to the meaning of the enactment, 
but such evidenci' was, of course, inadmissible 
(Collins, M.B.). - B. v. West Biding of York- 
shire County C-ouncil, [1906] 2 K. B. 676 ; 95 
L. T. 248 ; 70 J. P. 451 ; 22 T. L. B. 788; 4 
L. G. R. 992 ; suh iio)n. R. r. Yorkshire ( W. R.) 
County Council, y. A.-G. &c Board of 
Education, 75 L. .J. K. B. 988, C. A. ; on appcnif 


noM. A.-G. V. West Riding op Yorkshire 
County Council, [1907] A. C. 29, H. L. 

Annotations : — Mentd. Wilford v. West Riding of Yorkshire 
County Council, [1908] 1 K. B. 685; It. v. Board of 
Education. [1909] 2 K. B. 1045 ; Gillow v. Durham County 
Council, [1913] A. C. 64 ; Martin v. Eocles Corpn., [1919] 
1 Ch. 387. 

136. .] — It is well established that in a ct. of 

law the motives which influenced the Legislature 
in passing any particular enactment or the pur- 
poses or objects it desired to effect can only be 
legit imatc'ly obtained from the language of the 
enactment itsidf viewed through the light of the 
circumstances in reference to which that language 
was used. The reports of the debate leading up 
to the passing of it cannot be looked at (Lord 
Atkinson). — Hollinshead v. Hazleton, [1916] 
1 A. C. 428 ; 85 L. .1. P. C. 60 ; 114 L. T. 292 ; 32 
T. L. R. 177 ; [1916] H. B. R. 85, H. L. 

Annotation : — Mentd. Hamilton v. Caldwell (1919), 88 L. J. 

P. a 17 3. 

137. .] — The words of the statute ai*e to bo 

construed so as to ascertain the mind of the legis- 
lature from the natural Sc grammatical moaning of 
the words which it has usc*d, & in so construing 
them the existing state of the law, the mischiefs 
to be remedied & the defects to bo amended, 
may legitimately be looked at together with the 
general scheme of the Act (Lord Birkenhead, C.). 

(2) The debate; upon the bill, the fate of amend- 
memts ]iroposed & dealt with in committee of 
either House cannot be referred to, to assist in 
construing the language of the Act as ultimately 
passed into law with the royal assent (Lord 
Wrknbury). — Rhondda’s (Viscountess) Claim, 
[1922] 2 A. C. 889 ; 92 L. J. P. C. 81 ; 128 L. T. 
155 ; 88 T. L. R. 759 ; 66 Sol. Jo. 630, H. L. 


Sub-sect. 8. —As to Mi sinter fret ation of 

Statutes. 

138. Duty of court to correct erroneous inter- 
pretations.] — If the const ruction put upon a statute 
is manife.stly erroneous, we are bound to give it the 
true construction, though I admit that, whore the 
matter is doubtful, the ct. would from what may 
be called the courtesy due to another ct. of co- 
ordinate jurisdict ion, pay attention to its decisions 
(Poj.LOCK, C.B.). — CUAIHERLAND V. CoPELAND 
(1861), 7 11. & N. 118 ; 81 L. .T. Ex. 19 ; 158 E. R. 
416 ; on appcnl (1862), 1 H. &■ C. 191, Ex. Ch. 

139. Misinterpretation by government (iepart- 
ment or local authority — In exercise of statutory 
powers — Validity of Statutory Rules & Regulations.] 
— (1) Tlie Boai’d of Trade made certain rules 
known ns the Register of Patent Agents Rules, 
1889, whieli were laid before Pcarliaraent & no 
objection was taken to them within the forty days 
spoeitied by the principal Act. They provided 
{inter alia) for the mode by wdiich a patent agent 
practising before the Act of 1888 should be entered 
in the I’egister ; & also for the payment of an 
entrance fee, & an annual fee by all patent agents 
continuing on the register, & for erasure from the 
registi’i* of the name of any person whose annual 
fee was not paid : — Held : the rule having been 
laid biifore both Houses of Parliament for forty 
days without being annulled were of the same 
effect as if they were contained in the statute, & 
as long as they remained in force it was not com- 
petent to question their authority. 

(2) If a. ct. of justice, before whom all these 
questious must ultimately come, considers that 


PART III. SECT. 1, SUB-SECT. 3. 

n. Relevancy to question of prohibi- 
tion .) — No miflintorp rotation, actual or 


appreheinlod, of a statute. Is relevant 
to the question of prohibition unless 
the misinterpretation itself gives juris - 


diction. — Rc Royston Rabk Sub- 
division Sc Stkklton Corpn. (1913), 28 
0. L. R. 629 ; 4 O. W. N. 1273.— CAN. 
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Statutes. 


Sect. 1. — Functions of court: Sub-sect. 3. Sect. 2 : 

Sub-sect, l.j 

certain rules are rules which do not come within 
this sect., in my opinion they would be ultra vires, 
& it would bo the duty of the ct. not to regard 
them as operative (Loud Morris). — Patent 
Agents Institute v. Lockwood, [1894] A. C. 347 ; 
63 L. J. P. C. 75 ; 71 L. T. 205 ; 10 T. L. R. 627 ; 
6 R. 219, H. L. 

Anjwtationa .'—As to (1) Consd. TattersaU v. Sladon, [1928] 
Cli. 318. Refd. Re London & General Bank (1894), 38 
Sol. Jo. 682 ; Baker tj. WUllanis, [1898] 1 Q, B. 23 : Devon- 
p^ort Corpn. v. Tozer, [1902] 2 Ch. 182; Briglitman t). 

209 ; Barwlok v. 8. E. & C. Ry., 
[1920] 2 K. B. 387 ; Sinimonds v. Newport Aberoarn 
Black Vein Steam Coal Co., [1921] 1 K. B. 616 : R. v. 
Electricity Comra., Ex p. London Electricity Joint 
Committee Co. (1920), Ltd., [1924] 1 K. B. 171. Omerally, 
Mentd. Starcy v. Graham (1899), 47 W. R. 392 ; Stephens 
V. Chown, Stephens v. Clark, [1901] 1 Ch. 894. 

140. .] — By virtue of Education 

Act, 1902 (c. 42), s. 7, the local education authority 
is, in respect of a non-provided school, under tlie 
obligation of maintaining it as it was when the Act 
came into force, tliat is, as a complete school for 
children of all school ages, & giving instruction in 
all branches, classes, or standards for the time 
being taught in public elementary school, subject 
to the power of the local education authority to 
vary from time to time the syllabus or details of 
instruction. The i)ower of control, & the power 
to give directions as to sccidar instruction in such a 
school possessed by the local education authority, 
do not include a power to direct a discontinuance 
of the giving of secular instruction altogether to 
individual scholars or to scholars of a particular 
age, or to all scholars who have attained a certain 
degree of efficiency, but have not completed 
their school career. If, therefore, such a direction 
is given so as to alter the fundamental character 
of the school A fi’ustrate the object for wiiich it 
was funded, it is ultra vires, & the Board of Educa- 
tion has no jurisdiction to decide that it is intra 
vires. A dispute between the local education 
authority & the managers of a non-provided school 
in respect of which such a direction which is thus 
ultra inrcs has been giv'eii does not arise under 
Education Act, 1902 (c. 42), s. 7, alone, «& is not 
excluded from the jmisdiction of the ct. by sub- 
sect. 3 of sect. 7. 

I come to the conclusion that no question here 
has arisen which excludes the jurisdiction of the ct. 

(CHANNELL, J.). WiLFORD V. WEST RiDING OP 

Yorkshire County Council, [1908J 1 K. B. 685 ; 
77 L. J. K. B. 436 ; 98 L. T. 070 ; 72 J. P. 107 ; 24 
T. L. R. 286 ; 6 L, G, R. 244 ; sub nom. Walpord 
V. West Riding County Council, 62 Sol. .To. 
263. 

Annotations ; — Apprvd. B. v. Board of Edncatlon, [1910] 2 
K. B. 165, Retd. Martin v. Eccles Corpn,, [1919] 1 Ch. 
387 • 


141. -.] — Education Act, 1902 

(c. 42), s. 7 (3), which provides that “ if any 
question arises under tliis section between the 
local education authority &; the managers of a 
school not provided by the authority that question 
shall be determined by the Board of Education,” 
docs not enable the Board of Education to legislate, 
if its decision is based upon a wrong interpreta- 
tion of the Act such decision is not final, & it is 


competent to the ct. in an action, notwithstanding 
that decision, to do what is right between the 
parties ; but in all matters of fact not involving 
a wrong construction of the statute the decision 
of the Board of Education is final. — R. v. Board 
OP Education, [1910] 2 K. B. 165 ; 79 L. J. K. B. 
695 ; 74 J. P. 250 ; 8 L. G. R. 649 ; sub nom. 
R. V. Board of Education, Ex p. Swansea, 
Oxford Street (Church op England) School 
Managers, 102 L. T. 578 ; 26 T. L. R. 422, C. A. ; 
ajfd. sub 7iom. Board op Education v. Rice, 
[1911] A. C. 179, H. L. 

Annotations: — Coasd. Dyaon v. A.-G., [1911] 1 K. B. 410 ; 
R. V. Port of Lomlou Authority, Ex p. Kynoch, [1919] 
1 K. B. 176 ; R, v. Eleotricity Ceimrs., Ex p. Ealing B. 0, 
(1922), 128 L. T. lUO. Refd. B. v. Metropolis PoUoo 
Comr,, Ex jj. Holloway (1911), 75 J. P. 490; 11. r. 
Onstoras & Exoiso Comra. [1913] 3 K. B. 483 ; L. G. 
Board v. Ai’lidge, [1915] A. C. 120 ; R. v. Amplilett, 
[1916] 2 K. B. 223; Cosaol v. Inglia, [1910] 2 Ch. 211 ; 
De V^'rtenii v. Knaggs, [1918] A. C. 557 ; Wcat Sutfolk 
County Council v. Olorenshaw (1918), 82 J. P. 292 ; 
Weinberger Inglis, [1919] A. C. 606 ; It. v. Housing 
Appeal Tribunal, [1920]3K. B. 334; Everett v. Griffiths, 
[1921] 1 A. C. ()3l : Ileitzes Do Marieuwert v. 

Austrian Property Administrator, [1924] 2 Cb. 282: 
R. V. Electricity Comrs., Ex p. London Pjectriclty Joint 
Committee C)o, (1920), Ltd,, [1924] 1 K. B. 171 ; Roberts 
V. Hopwood, [1925] A. C. 578 ; Short v. Poole Corpn., 
11926] Cb. 66, Wigg v. A.-G, of the Irish Free State 
(1927), 96 L. J. P. C. 88. 

142. .]— By regulations made by 

the Home Secretary in 1904, under Factory & 
Workshop Act, lOOl (c. 22), s. 79, after reciting 
that the processes of loading & unloading any siiip 
in dock had been certified to he dangerous, it was 
provided that the moans of access between the 
ship & the shore for the use of the persons employed 
should, subject to certain qualifications, be a 
gangway of the kind therein described, <fc that it 
should be tlio duty of the owner, master, or olficcr 
in charge of the ship to provide the prescribed 
means of acce.ss : — Held : the regulations, in so far 
as they imposed upon the owner of the ship the 
duty of providing a saf(i means of access, v’ere not 
inconsistent with the provisions of the Act & were 
intra vires. — Mackey v. Monks (Jamies Henry) 
(Preston) T/ri)., [1918] A. C. 59 ; 87 I.. J. P. C. 28 ; 
118 L. T. 65 ; 82 ,T. V. 105 ; 31 T. L. R. 34, II. L. 

Misinterpretation by inferior court — Whether 
ground for prohibition .] — See Crown Practice, 
Vol. XVI., p. 381, Nos. 2187-2189. 

To county court .] — See County 

Courts, Vol. XIII,, p. 549, Nos. 1042-1046. 

Whether ground for mandamus — To 

magistrates .] — See Magistrates, Vol. XXXIII., 
p. 423, No. 1357. 


Sect. 2.— RULES OF INTERPRETATION. 

Sub-sect. 1. — In General. 

Statutory rules of interpretation.] — See Sect. 3, 
post. 

143. Statement of rules.] — For the sme & true 
interpretation of all statutes in general, be they 
penal or beneficial, restiictive or enlarging of the 
common law, four things are to be ^seemed & 
considered : (a) What was the common law before 
the making of the Act ; (6) what was the mischief 
& defect for which the common law did not 
provide ; (c) what remedy the I*arliament has 


PART HI. SECT. 2, SUB-SECT. 1. 

143 i. Statement of rules .] — For the 
sure & true interpretation of all etatutos 
in general (be they penal or beneficial, 
restrictive or enlarging of tbo common 
law), our things are to be discerue<i & 
cousldorod. (1 ) What was tbo common 
law before the making of the Act. 
(2) What was the mlseliief or defect 
for which the common law did not 


provide. (3) What remedy the I’arlla- 
mont hath resolved & appointed to 
cure the disease of the Commonwealth. 
(4) I’ho true reason of the remedy, & 
then the office of all the judges is 
always to make such construction as 
ebalJ supjtress the mischief & advance 
the remedy, & to suppress subtile 
Inventions & evasions for tho con- 
tinuance of the mischief & pro private 


enmmodo, & to add force & life to the 
euro & remedy according to tho true 
intent of tlie makers of tho Act pro 
hono publico . — Komnick Sybticm Sa.nd- 
STONK Brick Machinkry Co. v. 
Britihh Columbia Prkh 81 i:u Brick Co. 
(B. C.) (1918), 56 S. C. B. 539, 545.— 
CAN. 

o. Difference hehoten English «£• 
French versions of Quebec statutes .] — 
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Part III. — Interpretation. 


resolved and appointed to cure the disease of the 
commonwealth ; & (d) the true reason of the 

remedy (per Cub.). — Heydon’s Case (1584), 3 Co. 
Rep. 7a ; 76 E. R. 637. 

Annotations: — Consd. Warburton v. Loveland (1832), 6 
BU. N. S. 1 : A.-G. v. WalkerJ1849), 3 Exch. 242. Apld. 
Miller V. Saloraone (1852), 7 Exch. 475. Consd. A.-G. v. 
Sllloin (1863). 2 H. & C. 431 ; Peek v. North StalTordshlro 
By. (1863), 10 H. L. Gas. 473. Dlstd. R. v. SlJIim, The 
Alexandria (1864), 3 Now Rep. 299. Apld. Easton v. 
Richmond Highway Board (1871), L. R. 7 Q. B. 69. Consd. 

K. V. Castro (1874), L. It. 9 Q. B. 350. Expld. River 
Wear Comra. v. Adamson (1877), 2 App. Cas. 743. Consd. 
E. V. Holbrook (1878), 4 Q. B. 1>. 42 ; Harding V. Preeco 
(1882), 9 Q. B. D. 281 ; Bradlangh v. Clarke (1883), 8 
App. Cas. 354; lie Leavosley, (1891] 2 Ch. 1. Apld. 
Eastman Photographic Materials Co. r. Comptroller 
General of I’atents, 11898] A. C. 571. Consd. A.-G. v. 
Metropolitan Electric Supply Co., 11905] 1 Cli. 24 ; Conway 
V. Wado, 11908] 2 K. B. 844 ; O’Grady v. Wilmot, 11910] 
2 A. C. 231 ; Banbui*y v. Bank of Montreal, 11918] A. C. 
626; Britlsh-AincrJoan Tobacco (>o. v. Jones (1925), 134 

L. T. 405. Refd. Blckncl v. Tucker (1612), 2 Brownl. 

153 ; Fawkeners v. BelLlngbam (1627), Cm. Car. 80 ; 
James v. Tutney (1639). Cm. Car. 532 ; A.-O. v. Andrew 
(1055), Hard. 23; Pelton v. Harrison, 11891) 2 Q. B. 
422 ; Mayfair I’rnporty (!o., Bartlett v. Mayfair 

Property Co, 11898] 2 Cb. 28; Sadler v. Wbiteman, 
11910] 1 K. B. 808 : A.-G. v. Brown, 11920] 1 K. B. 773 ; 
NlcolJc r. Nieolie, 11922] 1 A. C. 281. Mentd. Worcester’s 
Case (1606), 6 Co. Rep. 37a ; Leo v. Rrown (1617), J’oph. 
128 ; Rowden v. Maltster (1621), Cro. Car. 42 ; Uarrin^.on 
1 . Smith (1658), 2 Sfd. 73 ; Beckman v. Maplesden 
(1602), O’Bridg. 60 ; Wolferstan v. Lincoln Hip.) (1763), 
2 WilH. 174 ; Boo d. Wiglitwick r. Tjuby (17 74), 2 Wm. 
Bl. 913 ; Boo (1. Tunstlll d. Bottriell (1833), 5 B & Ad. 
131 ; Crofts r. Middleton (1 856). 8 Bo G. M. & G. 192; 
Bruce e. Ailesbury, 11892] A. (J. 350 ; Himtlnge. Matthews 
(1913), 11 L. G. R. 723 ; Bobb v. Bobb (1918), 87 L. J. Cb. 
321. 

144. Construction a matter of law.] — In ex- 
plaining an Act of I’arliainent , it is impossible to 
contend, that evidence should be admitted ; for 
that would be to make it a ((lU'stion of fact in place 
of a quest inn of law. The judge is to direct the 
jury as to the point of law, A in doing so, mast 
form his judgment of the meaning of the legis- 
lature in the same manner as if it had come before 
him by demurrer, wheri' no evidence could be 
admitted (Eyki-:, C.B.). — A,-(r, v. Cast-Plate 
Glass Co. (1792), 1 Amst. ; 145 E. II. 792. 

A nnotat w?i .’—JHentd. Shore v. Wilson (1842), 9 Cl. & Fin. 
355. 

145. .] — The meaning of words in an Act of 

Parliaments is a (Question of law, not a matter of 
evidence (Pollock, C.R.).-— Mason v. Bibby 
( 1861), 2 n. & C. 881 ; 33 B. ,T. M. C. 105 ; 12 
W. R. 382 ; 159 P. R. 365. 

Annotation'^ • -Mentd. R. v. Lllley, Bx p. Taylor (1910), lOi 
L. T. 77 ; R. V. Bruithwulte, 11918] 2 K. B. 319. 

146. Construction according to rule of common 
law.] — Judges hav^o always expounded general 
statutes according to the rules of the common law. 
— Hakbeut’s Case (1584), 3 Co, Re]). 11b; 76 
E. R. 617. 

Annotations . -Mentd. Cecil’s Case (1597), 7 Co. Rep. J8b; 
Garnon’s Case (1598), 5 Co. Reii. 88a; Rooke’s Cose 
(1598), 5 Co. Rop. 991) ; Bruiy ’s Case (1010), 8 Co. Ife]), 
14 lb; Waldron v. Viears (1622), Palm. *283 ; Coke’s 
Case (1623), Godb. 289 ; R, v. Hampden (1037), 3 State 
Tr. 826 ; Fowle v. Boble (1674), 1 Mod. Rep. 181 ; It. r, 
Baden (1694), Show. Pari. Cas. 72 ; Bankers Case (1695), 
Skin. 601 ; Laner. Cotton (1701), 12 Mod. Rep. 472 ; Gore 
V. Gore (1733), Kcl. W. 254 ; Kent a. Kent (1734), Kel. VV. 
194 ; Gallon v. Hancock (1743), 2 Atk. 427 ; Stilcman v. 
Ashdown (1743), Arab. 13 ; Byko v. Sweeting (1745), 
Willes. 585 ; Gorton v. Hancock (1745), Rldg. te?np. II. 
301 ; II. V. Curtis (1750), Park. 95 ; It. v. Cotton (1751), 


Park. 112 ; Deerlngu. Wlnoholsea (1787), 2 Bos. &P. 270 ; 
Giles V. Grover (18^32), 9 Bing. 128 ; (jossldy o. Stewart 
(1841), 2 Scott, N. R. 432 ; Hunter v. Hunt (1845), 1 
C. B. 300 ; Wolmershausen v. Gulllok, 11893] 2 Ch. 614 ; 
Ruabon SS. Co. v. London Assoe., 11900] A, C. 6 ; He 
Darby’s Estate, Rondall v. Darby, (1907] 2 Ch. 465. 

147. .] — It is a safe rule of construction 

that statutes made in imitation of the common law 
shall be expounded according to the rules of law in 
like cases. — R. v. Drummond (1740), Fost. 88 ; 
168 E. 11. 44, H. L. 

148. Construction according to rules applicable 
to other documents.] — It is safer to abstain from 
imposing with regard to Acts of Parliament any 
furtlu'r canons of construction than those apx)lieable 
to all documents (Bowen, L.J.). — Lamplugh v. 
Norton (1889), 22 Q. B. 1>. 452 ; 58 L. J. Q. B. 
279 ; 53 J . P. 389 ; 37 VV. R. 422 ; 5 T. L. R. 
304, C. A. 

Allnotation : — Refd. Woolley & Woolley v. Broad (1892), 66 
li. T, (>80. 

149. Construction of other codes.] — Tn con- 
struing a British Act of Paihaiiu'nt, V(*i'y little 
assistance can be cl<Tived from ancu nt or modern 
codes of other countries ; but ycA cases have 
occuj’red & do occur in cts. of law, where, in 
interpreting an Act of Parlianu'nt, the context of 
which does not furnish the necessai’y information, 
or precise meaning, that the assistance of foreign 
codes, from which the principle of that i)articular 
statute has been borrowmd, has becui resorted to, 
in order to give the true interpretation of the Act 
(Sir H. Jenner Fust).— Drummond v. Parish 
(1843), 3 Curt. 522 ; 7 Jur. 538 ; 163 E. R. 812. 

Annotations : — Refd. In the (foods of lliHoock, 11901] I’. 78 ; 
/I’c VVomher, WcmhcT o. Beit, 1I918J 1 Ch. 339, Mentd. 
Whyto »’ Repton (1844), 3 Notes of CaHOH, 97 ; In the 
( foods of ID]] (1845), 1 Rob. Keel 276 ; Bowles i’. Jackson 
(1851), 1 Ecc He Ad. 294 ; Herbert v. Herbert (1855), 
Bca. & Sw. 10 ; Jn the Goods of Tliorne (1865), 4 ,Sw. & 
Tr. 36 ; hi the BsUiie of Bonner (1917), 31 T. L. R. 138 ; 
In the Estate o/Gossage, Wood r. Gossage. 11921) P. 194 ; 
In the Estate of Grey. U922] 1’. 110 ; Re Booth, Booth i\ 
Booth, [1926] P. 118, 

150. Strict construction of provisions conferring 
benefits on particular class.] — Statutory provi- 
sions giving preference to particular creditors must 
be strictly construed . — Jle Jar dine, L'x p. Fleet 
(1850), 4 Do G. & Sm. 52 ; 19 J.. J. Bev. 10 ; 15 
L. T, O. S. 435 ; 14 Jur. 085 ; 61 E. B. 7:50. 
Annotation Mentd. Re Abordein (1896), 13 T. L. R. 7. 

151. Man read as woman.]— (1) There is no 
doubt that in many statutes “ men ” may bo 
properly held to include women (Bovill, (\.T,). 

(2) It is a well-known rule in the construction of 
statutes that as they are framed foi’ the guidance 
of the people, their language is to be construed 
in its ordinary & i)opular sense (Bvles, J.). — 
CnoHLTON V. 1/1NG8 (1868), L. R. 4 C. P. 374 ; 1 
Ho]). & Colt. 1 ; 38 B. J. (V P. 25 ; 19 B. T. 534 ; 
32 J. P. 82 1 ; sab nont. CiioKLTON v. Bings, 
Abboti'’s Case, 17 \V. R. 284. 

Annotations : — As to (1) Consd. Rliondda’s Claim, [1922] 2 
A. C. 3.39. Reid. Beicflford-Hopo i'. Sandhitrst (1889), 23 
Q. B. B. 79 ; Nnirii r. St. Andrews University, (19091 
A. C. 147 ; lie Royal Naval School, .Stwmour v. The Sehool 
(1910), 79 L. J. Ch. 3(!(i. Generali!/, Refd. A.-Q. v. Liver- 
pool (Jorpu., [1 922] l(9i. 211. Mentd. Chorltou V. Kessler 
(1808), L, R. 4 C P. 397 ; .Stowe r. JollilTo (No. 2) (1874), 
43 L. J. C. P. 265 , Bo Souza r. Uobden (1891), 05 L. T. 
13(> ; Brax v. Flunks (1895), 2 T. L. R. 31 ; Bobb v. Law 
Society, [1911] 1 Ch. 286. 


The English Sc French versions of 
Quebec statutes are of equal authority, 
but when a difference ooems betweou 
the two versions there is micertaiuty 
as to the intention of the legislature 
Sc one or other tho versions must 
prevail ao(!ording to tho following 
nilos. If the variance occurs in a 
statute consolidatbig previous sBitutes 
or In a statute founded upon oiir pre- 
existing law that version rutist prevail 
which la tho more consistent with the 


former law ; If tho vurlanco occurs 
In a statute changing tho Isav that 
version shall prevail which Is tho more 
consistent with tho Intention of tho 
legislature & tho ordinary rules of 
legal interpretution shall apply to 
deUTinlno such Intention. — R. v. 
Baviphox (1898), Q. 11. 15 8. C. 83. — 
CAN. 

p. .] — BAVitj r. Monttusat. 

Coupx. (Que.) (1897), 27 S. C. R. 039. — 

CAN. 


q. Construction of section — TVhole of 
section must he f/u'en effect to.] — MON- 
TUEAI. LlUUT, HKVT & POWKU CO. V. 
City of Montkkal, [1924] 2 D. L. R. 
605.— CAN. 

r. Considcraiinn of viatfcra outside 
Act ] — In construing an expression of 
doubtful Import oexjurring In a statute, 
the ct. may well have regard to con- 
siderations outside tlio language of the 
Act. — K. V. Atmarvm (1907), I. L. R. 
31 Boin. 480.— IND. 
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Statutes. 


Sect, 2. — Rules of interpretation: Sub-secia. 1 & 

2, A.] 

162. Plural read as singular.] — In construing a 
statute, plural is to be read as singular whenever 
the nature of the subject-matter requires it (Lord 
SELBORNE, C.). — CONELLY V. Steer (1881), 7 
Q. B. T). 620 ; 60 L. J. Q. B. 320 ; 45 L. T. 402 ; 
29 W. B. 529, C. A. 

Ann.otation : — Mentd. Lyons v Tucker (1881), 7 Q. B. D. 
528 . 

Statutory rules of Interpretation.] — See Sect. 3, 

post. 


SuB-bECT. 2. — Words Construed in their 
Ordinary Meaning. 

A. In General. 

See Deeds, Vol. XVIT., pp. 204 et seq. 

153. Statement of rule.] — They ought not to 
make any construction against the express letter 
of the statute for nothing can so express the 
meaning of the makers of the Act as their own 
direct words, for index anhni sermo {per Cuii.). — 
Edrich’s Case (1003), 5 Co. Kep. 118a ; 77 E. K. 
238. 

.4nno<«OoMS ; ~ Mentd. Lovlcs’s Case (1614). 10 Co. Hep. 

78a; Bingrliatn & ParkhuTHt’a Caao (1628), Lltt. 93; 

Lanyon v. Came (1670), 2 Wins. Saund. 161 ; Hool v. 

BeU (1697), 1 Ld. iiayin. 172. 

154. .] — It is in no instance safe to depart 

from the words of an Act of Parliament, & the 
court never w'ill do it, unless they see most evi- 
dently from the preamble & the context, that to 
construe the words literally, would be to defeat the 
meaning of the Act (Kenyon, C.J.). — B. v. 
Wensley (Inhabitants) (1793), Nolan, 182 ; 
6 Term Bep. 154 ; 101 E. B. 88. 

155. .] — (1) Where the words of the 

statute are clear & unequivocal the ct. is bound to 
interpret to ajiply them according to theii* 
obvious meaning (Sir" Willlam S(an'T). 

(2) This statute must be understood as com- 
posing a law for tlic regulation of tliat [West 
Indian] trade, & shall not be construed to repeal a 


former statute by mere inference, when there is 
another subject to which it will apply (Sir Wil- 
liam Scott). — The Mary (1811), 1 Dods. 68 ; 105 
E. K. 1235. 

166. .] — It is very desirable in all cases to 

adhere to the words of an Act of Parliament, 
^ving to them that sense which is their natural 
import in the order in which they are placed 
(Bayley, J.). — B. v. Kamsgate (Inhabitants) 
(1827), 6 B. »fc C. 712 ; 9 Dow. & By. K. B. 088 ; 

4 Dow. & By. M. C. 470 ; 108 E. B. 613 ; sub nom. 
B. V. St. Lawrence, Bamsgate (Inhabitants), 

5 L. J. O. S. M. C. 09. 

Annotaliun : — Apld. H. v. Ashloy Hay (1828), 8 B. & C. 27. 

167. .] — It is a safe rule of construction 

not to speculate upon the probable intention, but 
to adhere to the words of an Act of l*arliament in 
their grammatical natural sense, unless it appears 
certainly & clearly from the context that they were 
intended to be used in some other sense (Parke, J.). 
— B. V. Ditcheat (Inhabitants) (1829), 9 B. & C. 
170 ; 4 Man. & By. K. B. 151 ; 2 Man. & By. 
M. C. 144 ; 7 L. .1. O. S. M. C. 110 ; 109 E. B. 60. 

Annotations : — Refd. H. v. St. Nicholas, Rochester (1834), 
6 B. & Ad. 219 ; U. r. Wosthury on Trym (1857), 7 E. & B. 
444. Mentd. It. V. St. Mary Kalondar (1839), 9 Ad, & El. 
626 ; Harris v. Amery (1865), Hop. & Ph. 294. 

158. .] — We abide by the words of an Act 

of Parliament, taken in their ordinary Sc popular 
sense, wliich is a safe rule of const ruction (Tentkr- 
DEN, C.J.). — B. V. St. Andrew the Less, Cam- 
bridge (1830), 10 B. & C. 742 ; 5 Man. Sc By. 
K. B. 039 ; 3 Man. & By. M. 0. 57 ; 8 L. J. O. S. 
M. C. 84 ; 109 E. B. 020. 

159. .] — It is better to adhere to the plain 

words of the statute, than to force constructions 
(Abinger, C.B.). — Botheroyd v. Woolley (1835), 
1 Gale, (50 ; 5 l^yr- 522 ; 4 L. J. Ex. 153. 

Annotation Mentd. Cattloy v. Arnold, Banks v. Arnold 
(1859), 1 John. & H. 651. 

160. .]— Wdiere I find a statute expressly 

requiring something to bo done, & the words of 
that statute are, as they are here, clear beyond all 
doubt, I shall requirci something extremely cogent 


PART III. SECT. 2, SUB-SECT. 2.— A, 

1531. Stuti'mrnt of rz/Zc. ]— 

V. WOCL.VSTO.V (1906), 4 C. L. R. 141. — 
AUS. 

163 ii .] — Ryan v. Sa'dney 

Hakbocu TnuHT Combs (1912), 12 
H. R. N S. W. 91 ; 29 N, S. W. W. N, 
15.— AUS. 

153 iii. — Ji’e Tailoring 

Tuadks’ Wages Boakd (1915), 11 
Taa. L. R. 107.— AUS. 

163 iv. — — .] — Gratcanv. Ottawa 
Roman Catholic .Sepakate School 
Tuusteem (1901), 9 O. L, R. 433 ; 4 
O. W. R. 389 ; 25 C. L. T. 104,— CAN. 

153 V. -.] — Where the legislature 
has used In the enactment in question 
language so free from amhlguitv & so 
clear & explicit os to leave no doubt 
as to Its moaning, the ct. mmst con- 
Blrue the enactment according to its 
expressed Intention. — R. v. Bank of 
Montkeai. (1919), 47 N. B. R. 69 ; 49 
I>. L. R. 288.— CAN. 

153 vi. .] — K, & Alberta 1’ko- 

vtNciAL Tkkasukek r. Canadian 
Northern Ry. Co. & Canadian 
National Ry, Co. (Alta.), 11920] 3 

W. W. R. 283; 53 D. L. R. 691.— 
CAN. 

163 vii. -.] — Where the language 
of a statute Is so free from ambiguity 
as to leave no doubt as to the intnntlou 
of the legislatuns no rules of con- 
struction are applicable. — R, v. Bank 
OF Montreal (^1920), 47 N. B, R. 69 ; 
49 D. L. R. 288.— CAN. 

153 viii .] — In the eonstniction 

of stutiites their words must be inter- 


preted in their ordinary grammatical 
sense, unless there be sometlilng in 
the context, or in the object of the 
statut.e in which they occur, or in the 
circumstances with reference to which 
they are used, to show that they were 
used in a special sense differonl from 
their ordinary grammatical sense,— 
Vanc’Ouver Island (Br.) v. Victoria 
Corpn. (B. C.). [1921] 3 W. W. R. 214 ; 
59 D. L. R. 399.— CAN. 

153 ix. .] — R. & Alberta Pro- 
vincial Thkabuukr V. Canadian 
Northern Ry, Co., 11923] 3 D. L. R. 
719; 11923] A. C. 714; [1923] 3 

W, W. R. 547.— CAN. 

153 X. -.] — Canadian Drug Co., 

Ltd. V. Liquor Board (N. B.), [1924] 
4 D, L. R. 273.— CAN. 

163 xi. .]— Re Navy League of 

Canada, Halifax Branch Assess- 
ment, [1927] 2 D. L. 11. 184 ; 59 

N. S. K. 212.— can. 

153 xii. .] — G (trekbui.lah Sik- 

KAK V. MohUN LALL HhAHA (1881), 
1. I., R. 7 Calc. 127 ; 8 C. L, R. 409.— 

IND. 

153 xiii. .] — ^Whore it Is not sug- 

gested that a word bears any technical 
sense in the context in which It occurs, 
the construction must proceed upon the 
general rule that statutes are presumed 
to use words In their popular sense. — 
Cubrimbhoy Kbrahim V. Municipal 
COMRS. (1909), I. L. R. 34 Bom. 496.— 
IND. 

153 xiv. Kari Singh r. B. 

(1912), I, L. R. 40 Calc. 433.— IND. 

163 XV. ■ — —.]— Caulfield v. Ma- 
guire (1850), 5 1. Ch. R. 78.— IR. 


153 xvi. — — In construing any 
Act of I'arilament, the rules of construe 
tlon are these : first, you must give to 
every word ns far as possible, a meaning, 
& apply It in Its proper meaning. But 
secondly, & as corollary tn that rule, 
wherct there are general words of 
desenption, following an enumeration 
of particular tilings, such general words 
arc to be construed distrlbutivoly, 
reddendo sinoula ttinoulis : 8c it the 
general words will apply to some 
things & not to others, the general 
w ords ore to be applied t o those things 
to which they will, & not to those to 
W'hich they will not apply : that rule 
is beyond all controversy. — M‘ Neill 
V. Crommelin (1858), 8 1. C, L. R. 
61 ; 10 Ir. Jur. 297.— IR. 

163 xvii. — If the legislature 

uses language as to the meaning of 
which tlioro could bo no doubt if it were 
used by an ordinary person, there can 
be no doubt as to its moaning when 
used by the legislature. — Shanagan v. 
Tanner (1905), 24 N. Z. L, R. 970.— 
N.Z. 

163 xviii. .] — The meaning of 

statutes must not bo extended beyond 
the plain olTect & necessary implica- 
tion of tho language used. — ColoniaJj 
Government v. Goddard (1900), 3 
Buch. A. C. 301.— S. AF. 

153 xix. .] — Orkenshields v. 

Willknbkrg (1908), 25 S. C. 656, — 
S. AF. 

163 XX. —.1— Young v. 11., [1911] 
E. 1). L. 231.— S. AF. 

153 xxi. Seluka V. SUSKIN& 

Salkow, [1912] T. P. D. 258.— S. AF. 
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to satisfy me that the new lailes dispense witli the 
proof of the thin^ thus required (WiLLiAins, J.). — 
Sheabwood V. Hay, Willb v. Langridgk (18:36), 
6 Ad. & El. 383 ; 2 Har. & W. 250 ; 5 L. J. K. B. 
246 ; 111 E. K. 1210. 

Annotations ; — Mentd. Pritchard v. M'GIU (1837), 2 M. & W. 
380 : Martin v. Smith (1838), 0 Scott, 268 : WopTHtaffo v. 
Sharpe (1838), 3 M. & W. 521 ; Jones v. Flint (1839), 2 
Per. & I>av. 694 ; Richmond v. Coles (1842), 11 L. J. Q. B. 
165 ; Varaoy v. Hickman (1847), 10 L. T. O. S. 248 ; 
Wrlgrbt V, Oroenroyed (1801), 5 li, T. 347. 

161. — — .] — To arriye at such conclusion we 
ought to be quite clear before we deny any word 
its known & natural meaning, that it was not 
intended to be used by the legislature in that 
sense ; so for fi’om that being the case here, I do 
not oven think it ])robable that the legislature 
would have excluded steamboats ; & 1 have no 
dilhculty in saying that the words of the act are 
sulhcicnt to comijrehend them (Lord Denman, 
C.J.). — Tisdell V. Combe (1838), 7 Ad. & El. 788 ; 
3 Nov. & P. K. B. 29 ; 1 Will. Woll. & iJ. 5 ; 7 
L. J. M. C. 48 ; 2 Jur. .32 ; 112 E. 13, 607. 

AnnokUion : — Retd. Rood v. Iiiffham (1864), 3 E. & B. 889. 

162. .] — Acts of I’arhanuuit ouglit always 

to be construed as using words in their common 
& ordinary sense, unless it app<'ar8 from the other 
parts of the enactment that an absurdity will 
follow from so doing (PAUKih B.). — Brown v. 
MacMillan, Same v. MacPherson (1840), 8 
Dowl. 852 ; 7 M. Sc W. 190 ; 11. A W. 40 ; 10 
L. J. Ex. 147 ; I Jur. 1090 ; 151 E. U. 730. 

163. .] — TJk' words are too jdain to leave 

any doubt that such an apiieal existed under that. 
Act ; tlu'y cannot be satisfied in any other way <fc 
must not be cut out of the Act (Li'I'I'LEDAJ.e, .i.). — 
B. V. West Biding of Yorkshire .T.T., Tie Lees 
(1811), 1 Q. B. 325 ; 5 .T, P. :}54 ; 113 E. 11. 11.56 ; 
nab B. v. West Biding op Yobksiiire .TJ., 
TJx p. liEES, 4 I’er. Sc Dav. 608 ; 10 L. J. M. C. 
86; 5 Jui* 1180. 

164. .]—Sus, SEX Peerage Case, No. 5(59, 

ponl. 

165. The first Sc c.ardinal rule is t.his, 

is there any pl.ain evident meaning arising from 
the words used, taking them in their ordinary 
acceptation, in conjunction v ith known rules of 
grammar ? If tlu'rc be no diCiiculty m arriving at 
a rational meaning in conformity to these 
principles, there is notliing more to he done ; 
for nothing is more contrary to sound reason or 
safe principle, than to attempt, by the cxerci.se 
of ingenuity, to attach to words a far-fetched 
meaning, contrai-y to common sense & common 
liorception. . . . 

The next step is, upon consideration of the vhole 
statute, to determine its cliaracter, & especially 
■whetlu*!' it be remedial or not. . . . 

It IS expedient, v'liorc there have been no 
decisions as to the statute in question, to examine 
with eare decisions wluch have taken place as to 
preceding statutes in pari maleria ; but groat 
caution is necessary in the use of such last 
materials, for the minutest diversity of words may 
make a distinction (Dr. Lu.sihng'I'on). — Hudson 
V. Parker (1841), 1 Rob. Eccl. 14; 3 Notes of 
Cases, 230 ; 8 .lur. 786 ; 163 E. R. 948. 

Annotations : — Mentd. Faulds r. Jackson (1845), 6 Notes 
of Cases Bupp. 1 ; Leoch v. Bates (1849), 6 Notes of Cases, 
699 ; Bryan v. White (1850), 2 Rob. Eccl. 315 ; Thomson 
& AUaway v. Hall (1852), 2 Rob. Eccl. 426 ; Noi’ton v. 
Bazott (1856), Dea. & Sw. 259 : Charlton v. HincOnarsh 
(1859), 1 Sw. & Tr. 433 ; In the Goods of Gunstan Blake 
V. Blake (1882), 7 P. D. 102. 

166. .] — We must give the ordinary sense 

to the words of the Act of Parliament {per Cur.).— 
K. V. Bayley (1844), 3 ].. T. O. S. 220. 

167. .] — In modern Acts of Parliament, 


especially in those full of words, the most literal 
construction is the safest. — R. v. Rose (1844), U 
Q. B. 153 ; 1 Dav. & Mer. 300 ; 1 New Mag. Oas. 
03 ; 1 New Sess. Cas. 272 ; 13 L. J. M. C. 166 ; 3 
L. T. O. S. 179 ; 8 J. P. 807 ; 8 Jur. 777 ; 116 
E R. 69. 

Annotation .■—-IS.entA. R. v. Randall (1855), 4 B. & B. 564. < 

168. .] — In construing aU Acts of Parlia- 

ment, it is right to consider in what sense a word is 
generally used, & to resort to any other interpre- 
tation only when it is clearly the object of the 
framers of the Act that the word shall receive a 
more restricted, or a more extensive signification, 
than the term naturally suggests (Sir H. Fust). — 
Faulkner v. Litchfield & Stearn (1846), 1 
Rob. Eccl. 184 ; 3 Notes of Cases, 611 ; 6 L. T. 
O. 8. 21 ; 9 Jur. 234 ; 163 E. R. 1007. 

Annotations: — Mentd. Liddell v. Westerton, Liddell v. 

Beale (1857), 29 L. T. O. S. 54 ; Martin v. Maokonochle, 
FJamank v. Simpson (1868), L. R. 2 A. & E. 116 ; St. 
Jamoa Norland (Vicar, etc.) v. Poriahionors of Same, [1894] 
1*. 256 ; St. Luko’a, Cholaea v. Whcclor, [1904] P. 257 ; 
lie St. George, Ncwc-astlo-on-Tyno, [1907] P. 381, n. ; 
Wimbledon v. Eden, ife St. Mark's, Wimbledon, [1908] P. 
167 ; Hayes v. Fulford, [1910] P. 18. 

169. .] — In a ct. of law we have only to 

ascertain the meaning of the words used by the 
legislature, & when that is ascertained, we have to 
carry it into ellect, & we are not to inquire whether 
the enactments are dictated by sound pohey or 
not ; that que.stion is exclusively for the con- 
sideration of Parliament (Parke, B.). — Ryder v. 
MnjbS (1850), 3 Exch. 853 ; 19 L. J. M. C. 82 ; 
14 L. T. O. S. 415 ; 14 J. P. 145 ; 154 E. R. 1090. 

Annotations : — Reid. Gorham y, Exeter (Bp.) (1850), 6 
Exch. 630. Mentd. C:ha))dos v. I. R. Comra. (1851), 6 
Exch. 464. 

170. .] — The ct., in construing agreements, 

as well as in construing Acts of Parliament, is in 
general bound to put on the passages met with, 
wliotiicr in an agreement or a statute, that meaning 
which is the plain, clear, obvious result of the 
language made use of (PoiJ^oCK, C.B.). — Tielens 

V. Hooper (1850), 5 Exch. 830 ; 20 L. J. Ex. 78 ; 
155 E. R. 363 ; sub nom, Tietens v. Hooper, 16 
L. T. O. 8. 237. 

171. .] — When an Act of Parliament says 

a person is to be deemed to he in any particular 
capacity, it must bo taken that ho is, & is hence- 
forwai’d to be taken to be the very pei’son he is 
deemed to be ((Joi.eridge, .T.). — Wolton v. Gavin 
(1850), 16 Q. B. 48 ; 15 Jur. 329 ; 117 E. R. 794 ; 
sub nom. Walton v. Gavin, 16 L. T. O. 8. 300. 

Annotations : — Mentd. Woltou c. Freeze (1851), 18 L. T. O. S, 
158 , R. V. Roberts (1878), 38 L. T. 690. 

172. .] — There is no doubt upon the plain 

meaning of the words of the statute, & their literal 
construction leads to no absurdity (Pollock, C.B.). 
— Jones v. Phillips (1851), 7 Exch. 85 ; 21 L. J. 
Ex. 6 ; 16 J. P. 394 ; 165 E. R. 866. 

173. .] — You should give to words in Acts 

of Parliament the meaning they actually bear, 
unless that could not have been intended by the 
Legislature, because of an evident inconvenience 
(MAUI..E, .L). — Arnold v. Ridge (1863), 13 C. B. 
745 ; 1 G. L. R. 309 ; 22 L, J. 0. P. 235 ; 21 
L. T, O. 8. 141 ; 17 J. P. 376 ; 17 Jur. 896 ; 1 

W. R. 389 ; 138 E. R. 1394. 

Annotation : — Mentd. Arnold v. Graveaend Corpn. (1856), 2 
K. & J. 574. 

174. .] — We must look to the intention of 

the Legislature as expressed in the Act (Lord 
Campbell, C.J.). — Salomons v. Miller (1853), 
8 Exch. 778 ; 1 G. L. R. 246 ; 22 L. J. Ex. 169 ; 
21 L. T. O. 8. 198 ; 17 Jur. 463, Ex. Ch. ; affg. 
8. G. sub nom. Miller v. Salomons (1852), 7 
Exch. 476. 

Annotations; — Mentd. Evans v. Birmingham Corpn, (1863), 
21 L. T. O. 8. 182 ; Lancaster & Carlisle Ry. v. Heaton 
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Sect. 2. — Rules of interpretation : Sub-sect, 2^ A.] 

(1858), 8 E. & B. 952 ; Shrewsbury v. Scott (1869), 6 

C. B. N. S. 1 ; Maden v. Catunach (1801), 10 W. R. 112 ; 

R. 17. Yates (1883), 48 J. P. 102 ; A.-Q. v. Bradlaugh 

(1885), 14 Q. B. D. 067. 

175. .] — The golden rule in the con- 

struction of an Act of Parliament is to put on the 
words of it their natural & grammatical con- 
struction, although that may lead to some incon- 
venience, absurdity, or mischief ; it being for the 
judges to construe Acts of Parliament, & not to 
legislate, & for the legislatm'e to provide a remedy 
when one is wanted. — Woodward v. Waits 
(1853), 2 E. &. B. 452 ; 1 0. L. R. 1044 ; 22 L. J. 
M. 0. 149 ; 17 J. P. 000 ; 17 Jur. 790 ; 118 E. R. 
836. 

176. .] — (1) The general rule is, that words 

in an Act of Parliament & indeed in every other 
instrument, must be construed in their ordinary 
sense, unless there is sometliing to show plainly 
that they cannot have been used, & so in fact, were 
not used in that sense (Maude, J.). 

(2) The heading of an Act of Parliament does not 
at all aftect its construction (IjOud St. Leonards). 

(3) When I say that the legislature must prirnd 
facie be taken to legislate only for its own subjects, 
I must be taken to include under the word “ sub- 
jects ” all persons who are within the Queen’s 
dominions, & who thus owe to her a temporary 
allegiance (Jervis, C.J.). 

It is clear that the legislatiue has no power over 
any pei-sons except its own subjects, that is, 
persons natural-born subjects, or resident, or 
whilst they ai’o within the limits of the Kingdom. 
The legislature can impose no duties exce})t on 
them ; A when legislating for the beuelit of persons, 
must prinid facie, be considered to moan the 
benefit of those wlio owe obedience to our laws, 
&■ whose interests the legislature is under a correla- 
tive obligation to protect (Parke, th), 

Generally, we must assume that the legislatui’c 
confines its enactments to its own subjects, over 
whom it has authority & to whom it owes a duty 
in return for their obedience. Nothing is more 
clear than that it may also extend its provisions 
to foreigners in ceidain cases, A may without 
express words make it appear that such is the 
intendment of those provisions. But the pre- 
sumption is rather against the extension & the 
proof of it is rather upon those who would maintain 
such to be meaning of the enactments (Lord 
Brougham). — Jefferys v. Boosey (1851), 4 

H. L. (Jas. 815 ; 3 0. L. R. 025 ; 24 L. J. Ex. 81 ; 
23 L. T. O. S. 275 ; 1 Jur. N. 8. 615 ; 10 E. R. 
681, IL L. ; rct\s(i. 8. (L'. sub nom. Boosey r. 
Jefferys (1851), 6 Exch. 580, Ex. Eh. 


Anrujtatiaris : — As to (3) Ezpld. lloiitJedKO r. Low (1808), 
L. R. 3 H. L. 100. Apld. Maclood r. A.-O. for New South 
Wales, (1891] A. C. 455 ; Adam v. Brltlnh & Foroigu R.S. 
Co., [18981 2 Q. B. 430. Consd. Davldsson v. Hill, (1901] 
2 K. B. 006. Reid. Sheehy v. iTufeHHional Llfe-Abnce. 
(1857), 2 C. B. N S. 211 ; Austria (Emperor) v. Day & 
Kossuth (1861), 3 De G. F. & J. 217 ; Boucloault v. Dela- 
fleld (1863), 1 Ilom. & M. 597 ; Bouclcault v. Chattertou 
(1876), 5 Ch. U. 267 ; Krzus v. Crow’s Nest Pass Coal Co., 
[1912] A. C. 590 ; Falcon Famous Players f'llm Co., 
[1920] 2 K. B. 471. Generally, Meutd. Buxton «. .Tames 
(1851), 18 L. T. O. S. 1.34 ; Novello v. Sudlow (1852), 
12 C. B. 177 ; Novello v. James (1854), 5 Do O. M. & G. 
876 ; Shepherd v. Conquest (1856), 17 C. B. 427 ; Walton 
r. Lavater (1800), 8 C. B. N. S. 162 ; Reade v. Conquest 
(1861), 9 C. B. N. S. 755 ; Cumberland v. Copeland (1862), 
1 ir. & C. 194 ; Gambartr. Ball (1863), 8 L. T. 420 ; Morris 
r. Wright (1870), 5 Ch. App. 279 ; Layland v. Stewart 
(1876), 46 L. J. Ch. 103 ; Taylor v. Neville (1878), 47 
L. J. Q. B. 254 : FairUo v. Boosey (1879), 41 L. T. 73 ; 
t:aird V. Rime (1887), 12 App. Cas. 326 ; Tuck v. Prlester 
(1887), 19 (i. B. D. 629 ; Trade Auxiliary Co. r. Middles- 
borough & District 'rradoamen’a ITotection Assocn. 
(1889), 40 Ch. I). 425 ; Labouchere v. Hess (1897), 77 
L. T. 559 , Waltm v. Lane (1900), 69 L, J. Ch. (199 ; 
ManseU v. Valley Printing Co.. [1908] 1 Ch. 507 ; Monckton 
V. Gramophone Co. (1912), 106 L. T. 84. 


177. ,] — R, V. Finchley Surveyors, 

Ex p. PouNCEY, No. 102, ante. 

178. .] — (1) The enactment may produce 

inconvenience, hut it is not such as to enable ua 
to say that the intention of the legislature 
is other than that which is expressly enacted 
(Ajlderson, B.). 

(2) We do not sit here as legislators, but to 
administer the law as we find it, & to construe the 
statute according to its natural meaning (Platt, 
B.). — Honiball V. Bloomer (1854), 10 Exch. 
638 ; 3 C. L. R. 167 ; 24 L. J. Ex. 11 ; 166 E. R. 
552 ; stib nom. Honeybai.l v. Bloomer, 1 Jur. 
N. S, 188. 

Annotations : — Generally, Mentd. Greaves v. Eastern Counties 
Ry. (i859), 5 jur. N. S. 733 ; R.atloy v. Kyuock (1875), 
L. R. 20 Kq. 632 ; Parnell v. Mort, Liddell (1885), 29 
Ch. D. 325. 

179 . .] — When a statute requires an act 

to be done immediately, 1 do not see how we can 
construe it to mean that the act may be done some 
weeks afterwards (Pollock, C. B.). — Leech v. 
Lamb (1855), 11 Exch. 437 ; 25 L. J. Ex. 17 ; 1 
Jur. N. S. 1175 ; 156 E. R. 902 ; sub nom. Leach 
V. Lamb, 4 W. R. 99. 

Annotation •— Consd. Barker v. Lewis & Peat, [1913] 3 

K. B. 31. 

180. .] — If there he no absurdity in con- 
struing file words of this Act literally, why should 
wo not do so (Alderson, B.). — CIvvyn v. 
Hardwicke (1856), 1 11. & N. 49 ; 25 L. J. M. C. 
97 ; 20 J. P. 359 ; 156 E. R. 1113. 

Annotations: — Mentd. R. i>. Waller (1875), 31 ]j. T. 777 ; 
Esher & Dittons (j. C. r. Marks (1902), 71 L. J. K. B. 309. 

181. — .] — Tlie language of a statute taken 

in its plain ordinary sense & not “ its policy ” or 
supposed intention, is the safer guide in con- 
struing its enactments. — PiiiiJ’OTr v. Wt. George’s 
Hospital (President, etc.) (1867), 6 H. L. tias. 
338 ; 27 L. J. Gh. 70 ; 30 L. T. O. S. 16 ; 21 J. P. 
691 ; 3 Jur. N. S. 1269 ; 6 W. R. 845 ; 10 E. R. 
1326, U. L. 

Annotations . — Mentd. Hai'tsherue v. Nicholson (1858), 26 
Bcav. 58 , Dent v. Allcroft (1861), 30 Bcav. 335 ; Hall r. 
Warren (1861), 9 11. L Cas 120; Sew’oll v. Crewo-Ilend 
(1866K L. R. 3 Eq. 60 ; Cressvvcll v. CresswelJ (1868), 

L. R. 6 Eq. 69 ; Ite Watmongli’s I’rustjs (1869), L. R. 8 Eq. 
272; Sinnett v. Herbert (1871), h, K. 12 Eq. 201 ; 
Chambeiiayuo v, Hrockett (1872), 21 W. R. 299 ; Jtr Cox, 
Cox V. Davie (1877), 7 Ch. D. 204 ; Rc Iledgman, Morloy 
V. Coxon (1878), 26 W. R. 674 ; Re Cliristmas, Martin v. 
Lacon (1885), 30 Ch. D. 544 ; Re Hollmrne, Coates v. 
Mackillop (1885), 53 L. T. 212 ; Cotton v. Imperial & 
Foreign Agency & Investment Corpu., [1892] 3 Ch. 451. 

182. .] — It is an old rule in the interpreta- 
tion of statutes that words are to bo construed in 
their ordinary A. popular sense (By^leh, J.). — 
Smith v. Lindo (1858), 4 0. B. N. S. 395 ; 27 
L. J. C. P. 196 ; 31 L. T. O. S. 132 ; 4 Jur. N. S. 
484 ; 6 W. R. 662 ; 140 E. R. 1138 ; on appeal, 
5 a B. N. S. 687, Ex. Gh. 

Annotation ; — Mentd. Scott v. Jaclcson (1865), 19 C. B. N. S. 
134. 

183. .] — Henry v. Newcastle Trinity 

House Board (1858), 8 E. & B. 723 ; 27 L. J. M. 0. 
57 ; 22 J. P. 615 ; 4 Jur. N. S. 686 ; 120 E. R. 209 ; 
sub yiofn. R. v. Henry, 30 L. T. O. S. 256 ; sub nom. 
Henry v. Trinity House (Master Pilots & 
Brethren), 0 W. R. 232, D. C. 

184. .] — We must give to the words found 

in this Act their ordinary interpretation (Wat- 
son, B.). — Palmer v. Rouse (1 858), as reported in, 
3 H. & N. 605 ; 167 E. R. 669. 

Annotation: — Mentd. The Gas Float Whitton No. 2, [1896] 
P. 42. 

185. .] — Wo ought to put such a con- 

struction on the language of the legislature as 
gives full effect to the expressions used (Martin, 
B.). — Jones v. Wiij^iams (1869), 4 H. & N. 700 ; 
33 L. T. O. S. 186 ; 167 E. R. 1019. 
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186 . .] — Where by the use of clear &, 

unequivocal language, capable only of one con- 
struction, any thing is enacted by the legislature, 
we must enforce it, although, in our own opinion, 
it may be absurd or mischievous. But, if the 
language employed admit of two constructions, 

6 according to one of them the enactment would 
be absurd & mischievous, & according to the other 
it would be reasonable & wholesome, we surely 
ought to put the latter construction upon it as 
that which the legislature intended (Lord Camp- 
bell). — R. V. Skeen (1850), Bell, 0. C. 97 ; 28 

L. J. M. C. 91 ; 23 J. P. 101 ; 6 Jur. N. S. 161 ; 

7 W. R. 266 ; 8 Cox, C. C. 143, C. C. R. 

Annotations : — Consd. Conway v. Wade, [1908] 2 K. B. 844 ; 

Scott V. Northumberland fc Diii’ham Miucra’ Permanent 

Itelief Fund Friendly & Approved Soc., [1920] 1 K. B. 

174. Refd. Sadler v. Wlifteman, [1910] 1 K. B. 868. 

Mentd. It. v. Robinson (1867). L. it. 1 C. C. It. 80 ; R. v. 

GunnoU (1886), 55 L. T. 786. 

187 . .] — ^Archer v. James, No. 1522, post. 

188 . .] — I admit that tlie common distinc- 

tion between penal & remedial Acts, viz., that the 
one is to be construed strictly, the other liberally, 
ought not to be erased from the mind of a .Judge, 
yet, whatever be the Act, be it penal, cer- 
tainly if remedial, we ought always to look for its 
true construction. In that respect, there ought 
to be no distinction between a penal & a remedial 
statute. If the remedial statute does not extend 
to the particular matter under consideration, we 
have no power to legislate so as to extend it. 
Undoubtedly, we are thus far bound to a strict 
construction in a ]ional statute, that if there be a 
fair & reasonable doubt, w^e must act as in revenue 
cases, where the rule is, that the subject is not to 
be taxed without clear words for that purpose 
(POIJ^OCK, C.B.). 

I apprehend that in the construction of every 
Act of Parliament, w'c must endeavom, as far as 
we can to ascertain its true meaning, & in a penal 
action not to apply the Act unless the case is clearly 
within its terms (Martin, B.). — Nicholson v. 
Fields (1862), 7 H. & N. 810 ; 31 I.. J. Ex. 233 ; 
168 E. R. 695. 

Annotations : — Mentd. Ijcwia v. Carr (1876), 1 Ex. 1>. 481; 

Flclchcr V. Hudson (1881), 7 Q. B. D. 611. 

189 . .] — A.-G. V. SiLLEM, No. 130, ante. 

190 . .] — The construction. . . appears to me 

not ungrammatical, & it ought therefore to be 
upheld unless there is to be collected from the 
whole of the statute taken togetluT, or from any 
portion of it, a different intention, or unless such 
an interpretation is likely to pro<luoe mischief or 
general inconveniimce (Knight Bruce, L.J.). — 
Gibbons v. Snape (1863), 1 Dc G. J. Sm. 621 ; 
2 New Rep. 5(53 ; 33 L. J. Ch. 103 ; 9 L. T. 1.32 ; 
9 Jur. N. 8. 1096 ; 11 W. R. 1087 ; 16 E. R. 246, 
Annotation : — Mentd. Green v, I’aterson (1886), 32 Ch. D. 95. 

191 . .] — When an Act of Parliament is 

passed to bring about a particular result, we are 
bound by our office to give that construction 
which we believe is the true construction, that is, 
that which was meant by the legislature, notwith- 
standing any apparent defect in the language 
used (Pollock, O.B.). — Huxham v. Wheeler 
(1864), 8 n. & 0. 75 ; 4 New Rep. 114 ; 33 L. J. 

M. C. 163 ; 10 L. T. 342 ; 28 J. P. 345 ; 10 Jur. 

N. S. 645 ; 12 W. R. 713 ; 159 E. R. 454. 

192 . .] — Chorlton V. Lings, No. 161, ante. 

193 . .] — The legislatm'o chose to alter 

what was then supposed to be the law as to cor- 
porate property in general, & expressly jirovided 
also that certain property should be exempt. The 
legislature has so enacted & wo have no power to 
set the statute at nought, even if wo thought it 
expedient that the exemption should not con- 


tinue (Mellor, j.). — R. V. Oldham Corpn. (1868), 
L. R. 3 Q. B. 474 ; 9 B. & S. 202 ; 37 L. J. M. C. 
169 ; 16 W. R. 789. 

194. .] — Nothing is so dangerous as to 

limit, by precise definition an Act which is for the 
public benefit, & which should therefore be con- 
strued according to its plain ordinai’y sense (Byles, 
J.). — R. V. Manning & Rogers (1871), L. R. 1 
C. C. R. 338 ; 41 L. J. M. C. 11 ; 25 L. T. 573 ; 
36 J. P. 228 ; 20 W. R. 102 ; 12 Cox, C. C. 106, 
C. C. R. 

195. — — .] — The governing rule with regard 
to the construction of all statutes by a ct. of law 
administ-ering the law is, that the ct. is bound to 
constinie them as nt:arly as possible according to 
the ordinai’y received meaning of the words & 
ordinary grammatical construction of the ptmases 
& sentences used in them. I’hc ct. ought not in 
any case to depart from such ordinary sense & 
ordinary grammatical construction, unless an 
interpretation according to both or either appears 
by the context to bo contrary to the manifest 
intention of the legislative (Brei't, J.). — Culi. v. 
Austin, Austin v. Cull (1872), L. R. 7 C. P. 227 ; 
1 Hop. & Colt. 741 ; 41 L. J. (5. P. 153 ; 26 L. T. 
767 ; 36 J. P. 502 ; 20 W. R. 767. 

Annotation : — Apld. Boon V. Howard (1874), L H 9 C. 1’. 
277. 

196. .] — Lewis v, Carr, No. 1500, post. 

197. .]— It is of com’se possible to show 

that the word “ meeting ” has a meaning different 
from the ordinary meaning, but there is nothing 
here to show this to be the case ( Lord (Joj.eiiidge, 
(^J.).- "vSiiARP V. Dawes (1876), 2 Q. B. D. 20; 
16 L. .1 . Q. B. 104 ; 36 L. T. ISS ; 25 W. K. 66, C. A. 

AnuoUitions :—-Con8(l, IP Sanitary (’arbon Vo., [1877] W. N. 
2*^5. Distd. Fast V, Bennott, [1911] 1 Ch. 103. Mentd. 
J£e Fireprool Doors, Umnoy v. Tho (Jo., [1916] 2 Ch, 142. 

198. .] — Tho statute ... is to be construed 

in its popular sense ; meaning, of course, by tho 
words “ popular sense ” that sense which people 
conversant with the subject-niatt-er with which the 
statute is dealing would attribute to it (Pollock, 

B. ).— Grenfell v. Inland Revenue Comrs. 
(1876), 1 Ex. 1). 242 ; 45 L. J. Q. B. 465 ; 31 L. T. 
426 ; 24 W. R. 582. 

Annotations : — Refd. Cliicapo lly. Terminal Elevation Co. 
V. I. II. Comrs. (1896), 75 L. T. 157 ; Brown v. I. R. 
Comrs., Gordon r. I. R. Comrs. (1900), 81 L. T. 71. 
Mentd. Bartug v. I. R. Comrs., [18981 1 Q. B. 78. 

199. .] — All WO have to consider is what 

is the plain moaning of the words (.Jamfjs, Ji.J.), — 
Roderick v. Aston Local Board (1877), 5 Cli. D. 
328 ; 46 L. J. Ch. 802 : 36 L. T. 328 ; 41 J. P. 
516 ; 25 W. R. 403, C. A. 

Annotations •—Refd. Jary v. Barnsley Corpn., [1907] 2 C3i. 
600. Mentd. Jones v Conway & Colwyn Ray .Tomt Water 
Supply Board, [1893] 2 Ch 603 . L. &. N. W. Ry. r. Evans, 
[1893] 1 Ch. 16 ; Glamorpanshire Canal Navljnvtion v. 
Nixon’s Navigation Co. (J901). 85 L. T. 53; Morris v. 
Slynyddlslwyn U. D C., 1/917] 2 K. B. 309. 

200. .] — I base my decision on tho words 

of tho statute as they would be understood by 
plain men who know notliing of the technical rule 
of the Ct. of Admlty. (James, L.J .). — The Schiller 
(Cargo Ex) (1877), 2 P. 1). 145 ; 36 L. T. 714 ; 3 
Asp. M. L. C. 439, C. A. 

Annotations : — Mentd. Tho Sarpodon (Cargo Ex) (1877), 3 
P. D. 28 ; Tho Renpor (1883), 8 P. D. 115 ; Tho Ellon, 
11891] P. 265 : Tho Tagus (1902), 87 L. T, 598. 

201. .] — We must construe words either 

in their popular sense & as they are used in com- 
mon parlance, or we must look t-o the words of the 
Act to see the intention of the legislatm'o (Keijly, 

C. B.). — Jones v. C^VMORTHEN Si.ate Co., Ltd. 
(1879), 4 Ex. D. 07 ; 48 I;. J. Q. B. 486 ; 40 L. T. 
461 ; 27 W. R. 431 ; on appeal, 5 Ex. P. 93, C. A. 

Ann-oiationa : — Mentd. Glasgow Corpn. v. Furio (1888), 13 
App. Cos. 057 ; Glenboig Union Fireclay Co. u. I. R. 
Comrs. (1922), 12 Tax. Cos. 427. 
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202, .] — When from the nature of the pro- 

vision contained in an Act of Parliament it is 
clear that a restriction must be put upon the 
ordinary <te literal signification of some word or 
expression, & it is uncertain from anything to be 
found in the Act itself, or in the circumstances 
judicially cognisable under wliich the provision 
was inserted, what the exact character & extent 


of that restriction is, it is the duty of the cts. to 
put no greater restriction than the nature of the 
provision & the subject-matter to wliich it relates 
necessarily impose (Thesiger, L. J.). — Sullivan 
KL Mitcalfe (1880), 5 C. 1\ 1). 455 ; 49 L. J. Q. B. 
815 ; 44 L. T. 8 ; 29 W. 11. 181, C. A. 

Aniwiatwns: — Refd. Broome v. Speak, [1903] I Oh. .'">86. 
Mentd. Howard v. Escombe (1887), 3 T. L. U. 316; 
Cimkott r. KeHwiek. [1902] 2 Ch. 4r»6 ; Steveua v>. Hoare 
(1904), 20 T. L. 11. 407 ; Calthorpo v. Trochmann (lOO.'i), 
75 L. J. Ch. 90 ; Nash v. Calthorpe, [1905] 2 Ch. 237 ; 
Mucloaj' r. Tait, [1906] A. C. 24. 

203. .] — Statutes, like other documents, 

are constantly conceived according to the popular 
use of language (Lord Selborne, C.). — Pharma- 


ceutical Society v. London & Provincial 
Supply Assocn., Ltd. (1880), 5 App. Cas. 857 ; 
49 L. .T. Q. B. 736 ; 43 L. T. 389 ; 45 J. P. 20 ; 
28 W. 11. 957, H. L. 


Aiitwlutionf^ — Consd. Hirst v. West Uidlnfi: Union Banking 
Co., [1901] 2 K. B. 560. Refd. C3iapleo v. Brnnsvdek 
Pormanent Bldg. Sttc. (1881), 6 Q. B. D. 696 ; G. W. By 
V. ,Sv\'mdon & Cheltenham Extension Hy. (1882), .52 
L. J. Ch. 306 ; Jte Jetfeoek's Trusts (1882), .51 J.. ,1. Ch. 
507 ; Enniskillen Umon Grdns. v. Ililllurd (1881), 15 
Cox, C. C. 643 ; Pharmaceutical Soc. v. White, [1901] 1 
E, B. 601 ; Pcarks, Gunston tSc Toe v. Ward, Honnen t. 
Southern Counties Dairies Co., (1902] 2 K. B. 1 ; Wills v. 
Tozer (190 1), 53 \V. Jl. 74 ; Edwards v. Pharmaeeutlcal 
Soc. of Groat Britain, [1910] 2 K. B. 766 ; Jie lioyal Naval 
School, Seymour v. Royal Naval School, [1910] 1 Ch. 806 ; 
Willmott V. Loudon Road t^ar Co., [1910] 2 Ch. .525. 
Mentd. Pharmaceutical Soc. v, Whcoldon (1890), 21 Q. B. D. 
683 ; R. r. Tyler & International Comuiorelal Co., [1891] 
2 Q. B. .588 ; Pharmaceutical Soo. v. Nash (1910), 80 
L. J. K. B. 410 ; R. v. Cory, [1927] 1 K. B. 810. 


204. .] — It seems to me that tlie popular 

signification must be looked to ((tRove, J.). — 
Gordon v. .Tenntngs (1882), 9 Q. B. 1). 45 ; 51 
L. J. Q. B. 417 ; 46 L. T. 531 ; 46 J. P. 519 ; 30 
W. li. 704, D. C. 

Aiitwiations ; — Consd. Moriarty v. Regent’s G.arago & 
Engineering Co., 11921] 1 K. B. 42.5. Refd, Ilr Ro3.so, 
Parsons v. Uosse (1923), 93 L J. Ch 8 Mentd. Leo v. 
Parke.s (1884), 28 Sol, Jo. 617 : llorwood v. Millar’s 
Timber A Trading Co , [1916] 2 K. B. 44. 

205. .] — It is a sound maxim of law that 

every tvord ought, primd facie^ to be construed in 
its pi’imary & natural sen.se, unle.ss a secondary 
or more limited .sense is required by the subject 
or the context {per Cur.). — A.-G. of Ontario r. 
Mercer (J883), 8 App. Cas. 707 ; 52 L. J. P. C. 
84 ; 19 L. T. 312, P. C. 

Amu)tationfi ; — Consd. S.S. Magnhlld r. McTntjTo, [1920] 3 
K. B. 321. Apld. R. V. A.-G. of British Columbia, [1921] 
A. C. 213 ; Rc Ellwood, [1927] 1 Ch. 455. Refd. Bt. 
Catherine’s Milling l.uraher Co. v. R. (1888), 14 App. 
Cas. 46 : A.-G. of British Columbia v. A.-(4. of Canada 
(1889), 14 Apt). Cas, 295 ; A.-G. for Alberta v. A.-G. for 
Canada, [1928] A. C. 475. Mentd. Maritime Bank of 
Canada v. Now Brunswick Receiver General. 11892] A. C. 
437 ; A.-G. v. British Museum Trustees, [1903] 2 Ch. 


206, .] — (1) It seems to me, first, that 

words of popular meaning must be taken in their 
popular sense, unless there is something in the 
context to alter it (Bowen, I^J.). 

(2 ) It was not within the purview of any possible 
object of the logislatiue that a public body in this 
country should be invested with more power of 
interfering witli tlio exercise of private enterprise 
& adventiue than was really necessary for the 
protection of tliose public interests which are 
entrusted to their charge (Bowen, L.J.). — Wands- 
worth Board op Works v. United Telephone 


Co. (1884), 13 Q. B. D. 904 ; 53 L. J. Q. B. 449 ; 
51 L. T. 148 ; 48 J. P. 076 ; 32 W. R. 776, C. A. 

Annotations : — As to (2) Refd. Fareham L. B. & Fareham 
Electric Light Co, v. Smith (1891 ), 7 T. L. R. 443 ; Baird v. 
Tunbridge Welle Corpn., [1894] 2 Q. B. 867 : A.-G. v. Conduit 
Colliery Co., [1895] 1 Q. B. 301 ; St. Mary, Battersea 
Vestry v. Comity of Ijondon & Brush Provincial Elootrio 
Lighting Co. (1899), 80 L. T. 31 ; Finchley Meotric Light 
Co, V. Finchley U. D. C., [1903] 1 Ch. 437. OenerMy, 
Refd. Holnillrth L. B. v. Shore (1895), 59 J. P. 344. 
Mentd. Weetndnetcr Coimn. v. Johnson, Westminster 
Corpn. V. Fuller, [1904] 2 K. B. 737 ; Postmaster -General 
V. Liverpool Corpn. (1922), 92 L. J. K. B, 382 ; Noble v. 
Harrison, [1926] 2 K. B. 332. 

207. .] — A much used & ordinary rule of 

construction which is this that you are to take 
the words of an Act of Parliament in their plain 
& ordinary sense unless there is something in the 
context which obliges you to take them in some 
other larger or more limited sense (Brett, M.R.). — ■ 
He Parker, E.v p. Board of Trade (1885), 15 
Q. B. D. 196 ; 51 L. J. Q. B. 372 ; 52 L. T. 670 ; 
1 T. L. II. 464 ; 2 Morr. 158, C. A. ; on appeal^ sub 
'Horn. Turquand v. Board op Trade (1886), 11 
App. Cas. 286, 11. L, 

Annotations : — Apld. The Siievic, [1908] P. 292. Mentd. 
lie Wells & Croft, E’r p. Offlclul Rocoivor (1895), 72 L. T. 
.159 ; lie Cohen, [1905] 2 K. B, 704. 

208. .j — If there is nothing to modify, 

nothing to alter, nothing to qualify the language 
which the instrument contains, it must be con- 
strued in the ordinary & natural meaning of the 
words & sentences (Lord IlALaBURY, C.). — St. 
John, Hampstead, VESTitv v. Cotcon (1886), 12 
App. Cas. 1 ; 56 L. J. Q. B. 225 ; 66 L. T. 1 ; 
51 J. P. 340 ; 35 W. R. 505 ; 3 T. L. R. 161, 
II. L. 

209. .] — Unless there is some reason for 

doing otherwise, we must put upon tlie words 
“ any such mortgage ” their ordinary grammatical 
construction (Lord IIerschell, t!.). — Western 
Suburban & Notting Hill Permanent Benefit 
Building Society v. Martin (1886), 17 Q. B. D. 
609 ; 55 L. J. Q. B. 382 ; 54 L. T. 822 ; 51 J. P. 
36 ; 34 W. R. 630 ; 2 T. L. R. 672, C. A. 

Annolatum : — Mentd. Municipal Permanent Inveslmont 
Bldg. Soc. i’. lUcharda (1888), 39 Ch. D. 372. 

210. .] — I am quite aware that meanings 

in dictionarii*s must not be taken as authoritative 
exponents of words in Acts of Parliament, but it 
is a well-known rule that such words should be 
read as used in their ordinary sense, unless the 
context shows otherwise, & we may therefore look 
to dictionaries in oriler to ascertain wliat is the 
ortlinory meaning of words (I^oro (_Ioleridge, 
C.J.).--R. V. Peters (1886), 16 Q. B. 1). 636 ; 55 
L. J. M. C. 173 ; 54 L. T. 545 ; 50 J. P. 631 ; 34 
AV. R. 399 ; 2 T. L. R. 359 ; 16 Cox, C. C. 36, 
c. a. R. 

Aniu)latwns - --Refd. R. r. Juby (1886), 55 L. T. 788. Mentd. 
R. V. Dawaou (1888), 5 T. L. R. 87 ; R. v. Dyson, [1894] 2 
g. B. 176. 

211. .] — Gowan V. Wright (1886), 18 

Q. B. 1). 201 ; 56 L. J. Q. B. 131 ; 35 W. R. 297 ; 
3 T. L. R. 258, C. A. 

AnnotaUons : — Mentd. lie KuhhoII, Ejc p. Guest (1888), 37 
W. H. 21 ; Crawshaw v. Harrison, [1894] 1 Q. B. 79 ; 
Taylor v. Stuxi'ock, SLiin-ock v. Stuirock, [1900] A. 0. 225. 

212. .] — It seems to me that no judge had 

authority to limit the Act, & to put upon the words 
of an Act of Parliament a limitation which is not 
according to the ordinary meaning of the words 
(Lord Esher, M.R .), — Re Norman (1886), 16 
Q. B. D. 673 ; 64 L. T. 143 ; 34 W. R. 313 ; 2 
T. L. R. 272 ; sub nom. Re Norman, Ex p. Brad- 
well, 55 L. J. Q. B. 202, C. A. 

Annotations : — Consd. Wlcklns v. Wlckius, [1918] P. 265. 
Mentd. lie Eley (1887), 56 L. J. Ch, 905 ; Tie Choesman, 
[1891] 2 Oh. 289 ; He P. & M. (1895), 39 Sol. Jo, 640 ; 
lie Hirst & Capes, [1908] 1 K. B. 982 ; lie Massey (1909), 
101 L. T. 617. 
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218. .] — Not a bad mode of treating an 

Act of Parliament is to see how it would bo road 
supposing no legal case depended on the construc- 
tion of it (Grove, T.). — Fosteii r. Dipiiwys 
a^^soN Slate Co. (1887), 18 Q. B. T). 428 ; 5(1 
L. J. M. C. 21 ; 51 J. P. 470 ; 3 T. L. B. 301, D. 0. 

214. .] — I think that the right way to 

decide on Acts of Parliament is to take the gram- 
matical meaning, unless there is sortiething in the 
context or in the nature of the provisions which is 
sufficient to displace the ordinary rule (Chitty, J.). 
-—CJhislehurst Common Consehvators v. New- 
ton (1887), [1901] 1 Ch. 389, n. ; 70 L. J. Ch. 
224, n.; 83 L. T. 622, n. 

Annotations : — Refd. Cook v. Mitcham Common Conserva- 
tors, 11901] 1 Ch. 387. Mentd. CoUla v. Amphlott, [1918] 

1 Ch. 2.32. 

215. .] — In order to ascertain the intention 

of the legislature it is necessary first to consider 
the language of tlic Act itself, & if that language 
be clear, & free from ambiguity, it is the duty of 
the ct. t-o give effect to it (Manisty, J.). — Guyi5h 
V. R. (1889), 23 Q. B. D. 100 ; 58 L. J. M. C. 81 ; 
00 L. T. 824 ; 53 J. P. 430 ; 37 W. R. 580 ; 10 
Cox, C. C. 057, 1). C. 

Annotolions : — Mentd. Pndncy r Ec-clos, [1893] 1 Q. B. 52 ; 
Bobortson v. .Johnson, [1893] 1 i). B. 129. 

216. .] — What- is the rule of construction 

to be applied ? It is that the words of a statute 
must be construed as tlioy would have been the 
day after the statute was passed, unless some 
subsequent statute has declared that some other 
eonstruction is to be adopted or lias al(c“fo<l tJie 
jirevious statute (Lord Fsmeh, M.B.). — Sharpe 
V. IVakp.'FIELD (1888), 22 Q. B. i>. 2.‘01 ; .58 

L. .1. M. C. 57 ; 00 L. T. 1.30 ; 53 J. P. 20 ; 37 
AV. li. 187; 5 T. L. It. 110, C. A. ; on appeal, 
[1891] A. C. 173, IT. L. 

Annotations : — Consd. .'81dnov v N. E. Ity., [1910] 2 K. B. 
7(;0. Refd. B. V. Lfigh (lH9(i), 75 L. T. 339. Mentd. B. r. 
PniToy .1.1.(1888), 52 1’. (2.5 , Fleetwood v. Hull (1889), 

23 Q. B. It. 3.5 : Hoval Aquaniuii v. I’arklnson (1891), 8 
T. L. B. 144 : Tl. V. L. C C.. A > p. Akkcrsdyk, A’j p. 
Fcrmenia, 11892] 1 Q B. 190, Murray r. Freer (1893), 
.57 .J P. 101 ; 11. V. MiHkln Higher JJ . [1893] 1 Q. B. 
275 : Sharrt r. lluglies (IH9.‘5), ,57 .1. P. 104 ; B. r. West 
Biding of York.Mldro Countv Conned, [1890] 2 Q. B. 380 , 
Evans r, Cotnvay J.T., 11900] 2 Q. B. 22 i , Igoc r. rfhann 
(1901), 70 L. .T. K, B. 010 ; B. r. Howiird, [1902] 2 K. B, 
303, Bavon r. Southampton .TJ., [1901] 1 Iv. B. 150; 
K. V. Dodds, [1905] 2 K. B. 40 j B. r. Tolhurst, FV p. 
Farrell, K, n. t’ox. Ex p. West, [190.5J 2 K. 15. 178 ; Hart- 
ford Brewery Co. v. London Coimtv Diitti'ter Sessions 

r )G), 75 L. J. K. B. 597 : .Toicoy & Eden’s Exors. r. 

E. By. (1900), 90 Ij. T. 35 ; B. v Southampt.on J.L, 
Ex p. Fuller, Smith & Turner (190(5), 94 h. T. 442 ; B. 
r. Woodhonse, [1900] 2 K. 15. ,501 ; Liverpool Corpu. r. 
Walker, [1908] 1 K. B. 28 ; B. r. L. C. C , Ex p. Lomloii & 
iToWnelal Electric Theatres, [191.5] 2 K. B. 400 ; (’asscl 
V. Inglis, [1910] 2 Ch. 211 ; ft. r. Bnghtou Corpu., Ex p. 
Tilling (191(5), 85 L. J. K. B. 1552; Fromo United 
Breweries Co. v. Bath .TJ., [1920) A. C. .580 , B, r. South- 
ampton County Contlrming Coiuiiiltteo, Er p. Slade (1928), 
45 T. L. B. 72. 

217. .] — An Act of Parliament is to be 

construed according to the ordinary meanmg of 
the words in the PJnglish lariguag*' as applied to 
the subiect-mattcr, unless there is some very 
strong ground, derived from the context or reason, 
whv it should not be so construed (Lord ICshkr, 
M.K.). — Hornsey Local Board v. Monarch 
Investment Building Society (1889), 24 Q. B. D. 
1 ; 59 L. J. Q. B. 105 ; 01 L. T. 807 ; 54 J. P. 
391 ; 38 W. R. 85 ; 0 T. L. R. 30, C, A. 

Annotations Consd. lie Owen, [1894] 3 Ch. 220. Refd. lie 
Wltham, Chadburn v. Wintleld, [1922] 2 Ch. 413. Mentd. 
Stock V. Meakin, [1899] 2 Ch. 49(5; B. r. L. G. Board, 
Ex p. Thorp (1914), 84 L. J. K. B. 1184 ; Jie .Tauncoy, 
Bird V. Arnold (1926), 134 L. T. 728. 

218. .] — The true rule is to take the words 

used in their ordinary & natm’al sense «fc to con- 
strue them accordingly without reference to any 
supposed intention of the legislature which cannot 
be gathered from the nataral & ordinary meaning 


of the words (Stephen, J.).— Mallinson v. Carr, 
[1801] 1 Q. B. 48 ; 63 L. T. 469, D. C. 

Annotations : — Refd. Hobbs v. Winchester Corpn., tlOlOl ^ 

K. B. 471. Mentd. Wleland v. Butlor-Hogan (1904), 7.1 

L. J. K. B. 513 ; Firth v. McPhall (1905), 3 L. G. K. 478 ; 
Bothainloy v. Jolly, [1915] 3 K. B. 425. 

219. .] — It is said that for some reason the 

primary & natural meaning of the words is to be 
extended, & that we should hold that tliero was a 
collision when there was none. I am at a loss to 
see w’hy. I tixink an Act of Parliament . . . ought 
never to be dealt with in this way, unless for a 
cause amounting to a necessity or approaching to 
it (Lord Bramwell). — M‘Cowan v. Baine, The 
Niore, [1891] A. C. 401 ; 05 L. T. 502 ; 7 Asp. 
M. L. C. 80, II. L. 

Atuiotations : — Mentd. Tho Devonian, 11901] P. 221; lie 
Margetts & Ocean Accident A Guarautco Corpn., [1901] a 
K. B. 792 ; Devonshire ((Owners) r. Leslie (OwnerB), 
[1912] A. C. 034 ; Bennett S S. Co. v. Bull Mutual S.S. 
Protecting Soc., [1914] 3 K. B. 57 ; Fenvslck v. Mon'hants 
Marine Insce., [1914] 3 K. B. 827 , (}lamorg.in Coal Co. 

V. Glamorganshire Standing Joint Committee, Powell 
Dufl'r 5 n .Steam Coal Co. r. Same, [1915] 1 K. B. 471. 

220. .]— Unless tiiere was somet hing in th(i 

Act to extend or alter its moaning it must be given 
its ordinary &- usual signification (Lord Esher, 
M.R.). — ^Moir V. Williams, [1892] 1 Q. B. 204 ; 
61 L. J. M. G. 33 ; 66 1.. T. 215 ; .5(5 J. P. 197 ; 40 
W; K. (59 ; 8 T. L. R. 44 ; 30 Sol. .To. 40, C. A. 
Annotation • — Refd. Waito’B Exors. v. I B, Conirs., [1914] 

3 K. B. 190. 

221. .] — I am aware that where words of 

a statute are clear, wc must interpret them accord- 
ing to tlieir natural moaning, whatever tho conse- 
quence may be ; but it is a strong argument in 
favour of the reasonable conclusion to show that a 
conclusion that is unreasonable would follow from 
a constriiciion that is not in accordance with the 
plain words of tho Act ((.'oiairidoe, C.J.). 
Fellows v. Lord Stanley (Owners), [1893] 1 
O. B. 98 ; 41 W. R. 253 ; 5 R. 1 1 5, D. G. 

222. .] — Tho Act of Parliament is all- 

powerful, &, when its meaning is unequivocally 
expressed, tho necessity for rules of construction 
disappears & reache.s its vanishing point. . . . Where 
an express statutory right is given to make & 
maintain a thing nt'cessarily requiring support, 
the statute, in the absence of a context implying 
the contrary, must be taken to mean that the 
right to necsssary support of the tiring constructed 
shall accompany the right to make & t-o maintain 
it. ... On Urn other hand tlie Iegi.slature cannot- 
fairly ho supposed to intend, in the absence of 
clear words showing such intention, that one man’s 
property shall be confiscated for the benefit of 
others, or of the public, without any compensation 
being jxrovided for him (Bowen, L.J.). — liONDON 
&; North Western Ry. Go. v. Evans, [1893] I 
Gh. 10 ; 62 I.. J. Gh. 1 ; 67 ].. T. 030 ; 41 W. R. 
119 ; 9 T. L. R. 50 ; 2 R. 120, G. A. 

Annotations : — Consd. Bradford Corpn. r. PJcklas, [1894] 3 
Ch. 53 ; .Tordeson r. Sutt-ou Southcoates & Drypool Gas 
Co., [18!)8] 2 Ch. 014 ; Glamorgaiihhirc Canal Navigation 
Co. x. Nixon ’h Navigation Co (1901), 85 L. T. .53 , Mussel 
burgh Beal Estato Co. i\ Mussolburgli, [1905] A. C. 491 ; 
Wooloombers r. Bradford Corpn. (1906), 70 J. P, 134 ; 
Cannon Brewery Co. v. Central Control Board (Liipior 
Traffic), [1918] 2 Ch. 101 ; A.-G. r. De Keyser’s Boyal 
Ilolrl, [1930] A. C. 508 : lie Ellis & linlslip-Northwood 
U. 1). C., [1920] 1 K. B. 3J3. Refd. Clippons Oil Co, v. 
Edinburgh & District Water TruBtees, [1904] A. C. 64; 
NoweaHtlo Breweries v. U., [1920] 1 K. B. 854. Mentd. 
G. W. By. V. Cofn Cribbwr Brick Co.. [1894] 2 Ch, 157 ; 
Bishop Auckland Industrial Co-op. Flour & Provision 
Soo. V. Butterkuowle Colliery Co. (1901), 73 L. J, Ch 635. 

223. .] — Our duty is to construe the words 

of the sect. We cannot review tho proceedings 
of the legislature & say that something w'hich is 
clearly within the words used in the sect, is not 
within their meaning on the ground that the 
legislature ought not to have so provided (Rigby, 
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Sect. 2. — Rules of interpretation: Sxib-sect, 2, A. 

L.J.). — Bartuctt V. Foud’s Hotkl Co., [1805] 1 
Q. B. 850 ; 04 L. J. Q. B. 462 ; 72 L. T. 629 ; 14 
It. 408, C. A. ; on appeal, sub nom. Ford’s Hotel 
C o. V. Bartlett, [1890 J A. C. 1, H. L. 

Annotation : — Mentd. Zallnoff tJ. Heimmond, [1898] 2 Ch. 92. 

224*. .] — There being no definition of the 

precise meaning that the legislature intended, we 
have to look at the ordinary & natural meaning 
of the word, unless that meaning is displaced by 
anything contained in the statute (Ix)RD Russell, 
C.J.). — R. V. Tomlinson, [1895] 1 Q. B. 700 ; 04 
L. J. M. C. 97 ; 72 L. T. 155 ; 43 W. R. 544 ; 11 
T. C. R. 212 ; 39 Sol. Jo. 247 ; 18 Cox, C. C. 75 ; 
15 R. 207, V.. C. R. 

7? nofai Ref d. R. v. Boyle & Merchant, [1914] 3 

K. B. 339. Mentd. Allen v. Mood, [1898] A. 0. 1 : It, v. 
Wyutt (1921), 91 L. J. K. B. 402. 

225. — I have no right to add to the 

requiu'ments of the statute nor to take from the 
requirements thus enacted. The sole guide must 
be tlie statute itself (Lord IIalsbury, C.). — 
Salomon v. Salomon &> Co., Salomon & Co. v. 
Salomon, [1897] A. C. 22 ; 00 L. J. Ch. 35 ; 75 
L. T. 420 ; 45 W. R. 193 ; 13 T. L. R. 40 ; 41 
Sol. Jo. 03 ; 4 Mans. 8f), H. I/. ; rci'sg. S. C. suh 
nom. Brooertp v. Salomon, [1895] 2 Ch. 323, 
C. A. 

Avnotations Scllptnan v. I’rince, [1895] 2 Ch. 017 ; 

JO> London Health Electrical Institute (1896), 70 L. T. 98 ; 
Munkittnck v. Perryman &: Hands (1896), 74 L. T. 149 ; 
Hadley r. Hadley (1897), 77 L. T. 131 ; 7*’ Wragjr, [1897] 

1 Ch. 790 ; />•<■ Olympia. [1898] 2 Ch, 153; St. Louis 
Brewonos v. Apthorjic (1898), 47 W. H. 334 ; Anthorpo 
V. Peter Schoenhofon Brewing Co. (1899), 80 L. T, 395 ; 
Hr HLrth, L'x p. Trustee, [1899] 1 Q. B. 012 ; Lagunas 
Nitrate (To, v. Lagunas Syndicate. [1899] 2 Ch. 392; 
He Haphacl. Ex p. Salomon, [1899] 1 Ch. 853 ; Oraino- 
plione N, Typewriter v. Stanley, [1906] 2 K, B, 850; 
A.-O. for Canada v. Standard Trust Co, of Now York, 
[1911] A. C. 198; yeatnian v. Uomherger (1912), 107 

L. T. 43 ; Booth r. Holliwoll, [1914] 3 K B. 252 ; The 
Tomini, The Bothcraund (1914), 112 L. T. 257 ; It. v. 
BloomshiU’y Income Tax Comrs., [1915] 3 K. H. 708 ; It. 
V. Grubb, [1915] 2 1C, B. 683 ; Daimler Co. v. Continental 
Tyi‘t> Tlubbor Co. (Groat Britain), [1916] 2 A. C. 307 ; 
Blair V. Haycock Cadlo Co. (1917), 34 T. L. H. 39 ; 1. It. 
Comrs. V. Cavan Cent-ral Co-op. Agricultural & Dalir Soc. 
(1917), 12 Tax Cas. I ; Hood v. Mageo (1918), 7 Tax Cas. 
327 ; He Exiwess Engineering Works, [1920] 1 Ch, 400 ; 
I. It. Conors n. Snnsom, [19211 2 K. B. 492 ; Itadcllffo r. 
I. It, Comrs. (1921), 90 L. J. K, B. 508 ; Halnhom Chemkuil 
Works r. Belvedere Fish Guano Co., [19211 2 A. C. 40.5 ; 
/iV Fasey AV Trustees, [192.3] 2Ch. 1 ; British Thom.soii- 
Houston Co. V. SU'rllug Accessories, Same v. Crowthcr & 
Osborn, [1924] 2 Ch. 33 ; Parker & Cooper v. Heading, 
[1920] Ch. 975 ; Thomas v. Evans, .Tones v. .South-West 
Lancashire Coal-Owners’ Assocn,, [1927] 1 K. B. 33. 

226. .] — It is impossiblo to limit the use of 

an ordinary & common Englisli word simply 
because the rest of the clause is unfortunately 
expressed (Wilt.s, J,). — London County Council 
T. Edwards, [1898] 2 Q. B. 75 ; 07 L. .T. Q. B. 
048 ; 78 L. T. 558 ; 02 J. P. 377 ; 19 Cox, C. C. 
05, I). C. 

227. .] — Nevertheless it is right to construe 

an Act of Parliament strictly, & in dealing with 
real property especially to stand on the old ways 
Kekewich, j .). — Re Pawley & London & Pro- 
vincial Bank, [1900] 1 Ch. 58 ; 09 L, J. Ch. 6 ; 
81 L. T. 607 ; 48 W. R. 107 ; 44 Sol. ,To. 25. 
Annotation: — Mentd. Howson r. Shelley, [1913] 2 Ch, 384. 

228. .]~It is not competent for this ct. 

to introduce, by implication only, a provision 
directly contradictory of an unambiguous enact- 
ment addressed to the very point itself (Collins, 
M.R.).-~R. V. Dodds, [1905] 2 K. B. 40; 74 
L. J. K. B. 599 ; 93 L. T. 319 ; 09 J. P. 210 ; 53 
W. R. 559 ; sub nom. R. v. Dodds, Ex p. Roberts 
& Walker & Son, 21 T. I.. R. 391, C. A. 

Annotation<i : — Refd. H. v. Jackson (1900), 96 L. T, 77 ; R. 

V. Crewe Licensing JJ., Ex p. Brlcker (1914), 111 L. T. 
1074. Mentd. R. v. Southampton JJ., Ex p. Fuller, 


Smith & Tomer (1900), 70 J. P. 187 ; Smithy, l^rtemouth 
JJ., [1908] 2 K. B. 229 ; R. v. Shann, [1910]2 K. B. 418 ; 
R. r. Customs & Excise Comrs., [1914] 2 K. B. 300. 

229. .] — It might well be that the differ- 

ence between the Act of 1853 & the Act of 1890 
was accidental, hut the ct. had tb construe the 
Act of Parliament as it was drawn (Vaughan 


Williams, L.J.).— Fitch v. Bermondsey 
Guardians, [1905] 1 K. B. 524 ; 74 L. J. K. B. 
250 ; 92 L. T. 343 ; G9 J. P. 102 ; 63 W. R. 308 ; 
21 T. L. R. 206 ; 49 Sol. Jo. 222 ; 3 L. G. R. 300, 
C. A. 

Annotation : — Mentd. Glamorgan Co\mty Asylum Commltteo 

of Visitors v. Cardiff Grdns., [1910] 2 K. B. 547. 

230. .] — W’oolcombers, Ltd. v. Brad- 

ford CoRTN. (1906), 70 J. P. 434 ; 4 L. G. R. 1038. 

231. .] — The Ijcgislature may have had 

no such exact case as this in its contemplation 
but whether it had or whether it had not, if the 
words of the sect, are so clear as to create no 
doubt in the mind of a person applying the ordinary 
rules of construction of the English language it 
matters not whether the Ijogislature contemplated 
or whether it did not contemplate such an exact 
case as this (Bucknill, J.). — The Suevic, [1908] 


P. 292 ; 77 L. J. P. 152 ; 99 L. T. 474 ; 72 J. P. 
407 ; 21 T. L. K. 699 ; 11 Asp. M. 1j. C. 149 ; 0 
L. G. K. 946. D. C. 


Annotation : — Refd. Tho Olvujpio, [1913] R, 92. 

232. .j — It is only another example of the 

looseness of phraseology which is used in tho Act, 
& the danger therefore of attempting to construe 
its i>rovision8 by attributing exactly the same 
force to the same word wherever you find it. You 
cannot do it. I have not to consider what the 
consequences will be one way or tho other ; I have 
to say what is the meaning of the words tho 
Ijogislaturc has used (W'arrington, J.). — Parrish 
V. Hackney Corpn., [19111 2 K. B. 822 ; 81 
L. J. K. B. 304 ; 105 L. T. 859 ; 76 J. P. 89 ; 27 
T. L. R. 532 ; 55 Sol. Jo. 670 ; 9 L. G. R. 983 ; 
Konst. & W. Rat. App. 303 ; on appeal, [1912] 
1 K. B. 669, C. A. 

Annatations : — Mentd. L, C. C. v, iHUngton Assmt. Com. 
(1915), 79 J. 35.3 ; R. v, Westminster Assmt. Com., 
Ex p. London & Provincial Victuallers, R. v. Islington 
Assmt. ('om.. Ex p. Royal Agricultimal Hall Co. (1917), 
80 L. .1. K. h. HIM. 

233. .] — The question is one of the con- 
struction of tlio Act of Parliament, and although, 
as I shall point out, the construction for which the 
Crown contends is one which leads to results 
wliicli seem to me incongruous & improbable, yet 
I have to construe the Act of Parliament & give 
effect to the meaning of the words as I find them 
(BUCKT.EY, L.J.). — R. V. Income Tax Special 
Comrs., Ex p. Essex Hall, [1911] 2 K. B. 434 ; 
80 L. J. K. B. 1035 ; 104 L. T. 704 ; 6 Tax Cas. 
036, C. A. 

Annoiaiwn.i : — Mentd. College of Preceptors v. Jenkins 
(1919), 89 L. J. K, B. 27 ; Coman v. Rotunda Hospital, 
Dublin, [1921] 1 A. C. 1. 

234. .] — One ought to read it [the Act] in 

its natural meaning without the insertion of tho 
terms which, it seems to me, it is necessary to 
insert in order to support applt.’s contention 
(Kennedy, L.J.). — Tuff v. Guild op Drapers 
OF City of London, [1913] 1 K. B. 40 ; 82 L. J. 
K. B. 174 ; 107 L. T. 035 ; 29 T. L. R. 36 ; 67 
Sol. Jo. 43, C. A. 

Annotation: — Mentd. NetiU v. Beadle (1912), 57 Sol. Jo. 77. 

235. .] — Tho duty of a ct. of law is simply 

to take tho statute it has to construe as it stands, 
& to construe its words according to their natural 
significance. While reference may bo made to 
the state of the law, & the material facts & events 
with wliich it is apparent that Parliament was 
dealing, it is not admissible to speculate on the 
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probable opinions & motives of those who framed 
the legislation, excepting in so far as these appear 
from the language of the statute. That language 
must, indeed, be read as a whole. If the clearly 
expressed scheme of the Act requires it, particular 
expressions may have to be read in a sense which 
would not be the natural one if they could be 
taken by themselves. But subject to this the words 
used must bo given their natural meaning, unless 
to do so would lead to a result which is so absimd 
that it cannot bo supposed, in the absence of 
expressions which are wholly unambiguous, to 
have been contemplated (Lord Hau^ane, C.). — 
Inland Revenue Comrs. v. Herbert, [1913] 

A. O. 326 ; 82 L. J. P. C. 119 ; 108 L. T. 850 ; 29 
T. I.. R. 502 ; 57 Sol. Jo. 516 ; 11 I.. G. R. 865, 
II. L. 

Annotfitiona : — Distd. Re Boaler, Re Vexatious Actions Act, 

1806, [19151 1 K. B. 21. Refd. LTimsdcn v. I. R. Comrs., 

[19111 A. C. 877. Mentd. FitzwlUlam v. I. K. Comrs., 

[1914] A. C. 758 ; I. R. Comrs. v. Smvtli, [1914J 3 K. B. 

40G ; I. R. Comrs. v. VAlker, [1915] A. C. 509. 

236. — — .]^ — Smeed, Dean & Go. v. Port of 
London AimiORiTY, No. 501, post. 

237. .] — Camden (Marquis) v. Inland 

Revenue Comrs., No. 994, post. 

238. .] — The duty of judges in construing 

statu t-es is to adhere to tlie lib'ral construction 
unless the context rf.-nde'ES it plain that such a 
construction cannot be put on the words. Tliis 
rule is especially important in cases of statutes 
which impose taxation (Lord Haldane, C.).~ 
Lumsden V. Inland Revenue Comrs., [1914] 
A. C. 877 ; 81 L. J. K. B. 45 ; 111 L. T. 993 ; 30 
T. L. R. 673 ; 58 Sol. Jo. 738, H. 1.. ; [1913] 

3 K. R. 809, C. A. 

Annotations • — Mentd. 1. R. Comrs, v. ITewltt (1913), 109 

L, T, S9G ; Uavllar r. I. R. Comrs., [1914] 1 K. B. 628 ; 

I. R. Cotni'H. V, (9ay, 1. R. Comrs. r. Buolianan, 11911] 1 

K. B. 339 , I. R, Comrs, v. Wulker, [1915] A. C. 509. 

239. — .] — The notional passing of property 
on death introduced by Finance Act, 1804 (c. 30), 
s. 2, does not ajijily to sect. 5, & the words of the 
latter s«‘ct. arc to be construed in their ordinary 
& natural sen.se. — A.-G. v. Milne, [1914] A. C. 
765; 83 L. J. K. B. 1083; 111 L. T, 343; 30 
T. L. R. 470 ; 58 Sol. Jo. 577, H. L. 

240. .] — Qttebec Railway, Ltotit, Heat 

& I’owER Co. Vandry, No. 2100, j^osf. 

B. Construction U nrcasonahle. 

241. Reasonable construction preferred.] — Wo 
are bound to construe every statute according to 
the plain <fe ordinary import of its words, & to act 
upon that construction, unlo.ss we should find 
oiu'selves boimd by an uniform coui*se of well 
considered deci.sion.s, giving a dill'erent effect to 
the provisions of the statute ; or unless that con- 
struction would lead to such consequences, that 
we can safely pronounce that the Legislature must 
have had a dilTerent intention from that which the 
ordinary import of the w'ord conveys (Bayley, J.). 
— R. V, Great Driffield (Inhabitants) (1828), 
8 B. & C. 684 ; 7 L. J. O. S. M. C. 36 ; 108 E. R. 
1197. 

Atuioiaiioa .’—Mentd. R. v. Casslngton (1831), 2 B. & Ad. 

874. 

242. — It is a sound rule of construction 
. . . applicable to modern as well as to ancient 
statutes, perhaps more so, of necessity, in conse- 
quence of the looseness of expression which now 


prevails, that, in the construction of general 
references in Acts of Parliament, such references 
only must be made as will stand with reason &, 
with right ; & when a provision is in its original 
& natural application limited in respect to time 
& place, it is to give to general words of incor- 
poration a meaning contrary to reason, & it may 
be . . . contrary to right, to hold that they apply 
to it (Lord Denman, C.J.). — R. v. Badcock 
( 1845), 6 Q. B. 787 ; 1 New Mag. Cas. 207 ; 4 
L. T. O. S. 412 ; 9 .Tur. 250 ; ,sud nont. R. v. 
Taunton Market Trustees, 1 New Sees. Cas. 
643 ; 14 L. J. M. C. 58 ; 9 J. P. 245. 

Annotations : — Refd. R. v. St. Leonard's, Shoreditch, 
(1849), 13 Q B. D, 904. Mentd. R. v. St. Goopkc the 
Martyr, Southwark (1847), 10 L. J. M. C. 129 ; R. v. 
Longwood Overseers (1849), 13 Q. B. 110 ; R. v. Harroffate 
Comrs. (1850), 15 Q. B. 1012 ; Birkenboad Docks Trustees 
V. Bii'kculieatl Ovorseors (1853), 2 E. & B. 148 ; R. v. 
Hull J.L (1854), 4 K. & B, 29 ; R. r. Manchester Overseers 
(1854), 18 Jut. 267 ; Coe v. Wise (1864), 5 B. & S. 440 ; 
Jones V. Mersey Docks & Ilarbonr Board, Mersey Docks & 
Harbour Bourtl v. Jones (1805), 6 New Rep. 378. 

243. .] — Newry & Enniskillen Ry. Co. 

V, COOMBB (1849), 3 Exch. 565 ; 5 Ry. & Can. 
Cas. 633 ; 18 L. J. Ex. 325 ; 12 L. T. O. S. 
476. 

Annotations : — Refd. Leeds & Tliirsk Ry. v. Fearnley (1849), 

4 Exch. 24 ; R. v. Midland Counties & Shannon Jtinction 
Ry. (1863), 9 L. T. 155. Mentd. West Cornwall Ry. v. 
Mowatt (1850), 19 L. J. Q. B. 478 ; Birkenhead, Lanca- 
shjre & Cheshire Junctioii Ry. i\ Pilcher (1851), (i Ry. & 
Can. Cub. 622 ; Do]>OHit iafo Assco. v. AyscoUKh (1856), 6 
E. A B. 761 ; Edwards c. Kilkenny & Great Southern & 
Western Ry. (1863), 14 C. B. N. S. 526. 

244. .] — Tlie constmetion contended for 

leads to consequences so extensive & so alarming 
that it ought not to be adopted, unless it is plain 
that such was the intention of the Act (Wn.DE, 

C.J.). — Garrard v. Tuck (1849), 8 C. B. 231 ; 18 
L. J. C. P. 338 ; 14 L. T. O. S. 647 ; 13 .Tur. 871 ; 
137 E. R. 498. 

Annotations : — Refd. Kniftht v. Bowj’cr (1858), 2 Do G. & J. 
421 ; Dnimmondr. Sant (1871), L. li. 6 Q. B. 763. Mentd. 
Melling V. Leak (1855), 16 C. B. 652 ; Batoman v. Boynton 
(1866). 14 W. R. 598; Locking r. Parker (1872), 8 Ch. 
App 35, n. 

245. .] — I go upon the words of the statute 

without importing into the case the least personal 
recollection of the object of the statute, which I 
have no right to do. T go upon the obvious mean- 
ing of the statut-e. Tlie words are very general, 
but we must put a reasonable construction upon 
them (Lord Brougham ). — Ro I^ambnaude’s 
Patpjnt (1850), 2 Web. Pat. Cas. 164. 

246. .] — Woixls are not to be treated as 

inoperative, if by reasonable intendment they 
can be made operative (Poia.ook, C.B.). — M‘Kin- 
NON V. Penson (1853), 8 Exch. 319 ; 22 L. J. M. C. 
57 ; 21 L. T. O. S. 35 ; 17 J. P. 153 ; on appeal 
(1864), 9 Exch. 609. 

Annotations ; — Refd. Kendall King (1856), 17 C. B. 48.3 ; 

Gibson V. Preston C'orpn. (187(0, L. R. 5 Q. B. 218 ; 
Cowley V. Nowmai’kot L. B., [1892] A. C. .145 : Mogmro 
V. Liverpool Corpn., [1905] 1 K. B. 767. Mentd. Younig 
V. Davis (1863), 9 L. T. 145 ; Parsons v. St. Mathew, 
Bethnal Green (1807). L. R. 3 C. P. 56 ; Wilson v. Halifax 
Corpn. (1868), L. R. 3 Ex. 114 ; Holbom Grdus, v. St. 
Leonard’s Vestry (1870), 41 J. P. .38; Bathurst Corpn. 
V. Matjpherson (1879), I App. Cas, 256 ; Kent v. Worthing 
L, B. (1882), 10 Q. B. D. 118 : Victoria Corpn. u. Patterson, 
Victoria Corpn. v. Lang, [1899] A. C. 615. 

247. .] — We must put a reasonable con- 

struction on the Act of ParUament (Blackburn, 
,T.). — Harrison v. London, Brighton & South 
Coast Ry. Co. (1860), 2 B. & S. 122 ; 29 L. J. Q, B. 
209 ; 2 L. T. 423 ; 24 J. P. 499 ; 6 Jur. N. S. 964 ; 

241 ii. .] — The ot. will only con- 

Btr\ie “ or,” tised In a statute, as " and ” 
w’hcn the natural meaning would give 
rise to an Interpretation unreasonable. 
Inconsistent or vmjnst. — Gorman v. 
KNiom’ Central Gold Mining Co., 
Ltd., [1911] T. P. D. 597.— S. AF. 


PART III. SECT. 2, SUB-SECT. 2.— B. 

241 i. Rrasonahle construction jirc- 
f erred .] — Where general words in two 
parts of an Act may bo so con - 
stxued 08 to be in apparent conflict, 
the ct. \vill not select or Insist upon 


an interpretation of either set of 
words so to establish that conflict, 
but will rather select or Insist, upon 
such an interpretation os will pre- 
vent the oonfllot. — R. v. Howe, 
McNeil v. Howe (1890), 2 B. C. R. 36. 
- CAN. 



024 


Statutes. 


Sect. 2. — Rules of interpretation: Sub-sect. 2, B. 
C.| 

8 W. K. 624 ; 121 E. B. 1018 ; on appeal (1862), 
2 B. & S. 162, Plxch. 

Annotations ; — ^fd. Stovons v. L. B. & S. C. lly. (1877), 42 
J. P. 70 ; Wllliums v. Mid. Ky. (1007), 98 L. T. 81 : Sut- 
dllTe V. Q. W. By., [1910] 1 K. B. 478. Mentd. Wilton 
r. Royal Atlantic Mall Steam Navigation Co. (1861), 8 
.lur. N. S. U31 ; Peek v. North Staffordshire Ry. (1863), 
10 H. L. Cas. 473 ; Kendall v. L. & S. W. Ry. (1872), L. R. 
7 Exch. 373 ; Awhenden v. L. B. & S. C. Ry. (1880), 5 
Ex. D. 180 ; Dickson v. Q. N. Ry. (1886), 18 Q. B. D. 170. 

248. .] — Re Cleveland’s (Duke) ITarte 

Estates (1861), 1 Drew. & Sm. 481 ; 30 L. J. Ch. 
862 ; 7 Jut. N. S. 769 ; 9 W. B. 883 ; 62 E. B. 462. 

Annotation: — Mentd. lie Sexton Barns S. E. (1862), 10 
W. R. 416. 

249. .] — If a clause of an Act of Parliament 

is capable of two constructions, one interpreta- 
tion being strained, & amounting almost to an 
absurdity, & the other reasonable, the reasonable 
construction must be adopted (Kindebsley, 
V.-C.). — Pole v. Pole (1865), 2 Drew. & Sm. 
420 ; 6 New Bep. 19 ; 34 L. J. Ch. 686 ; 12 1.. T. 
337 ; 11 Jur. N. S. 477 ; 13 W. B. 048 ; 02 E. B. 
680. 

Annotations : — Mentd. Shrewsbury v. North Staffordshire 
Ry. (1865), L. R. 1 Eq. 693 : Taylor v. Chichester Mid- 
hurst Ry, (1867), L. R. 2 Exch, 356 ; Re Borkcley’s Will. 
Re Gloucester & Berkeley Canal Act, 1870 (1874), 10 
Ch. App. 56 ; Re Lacon’s Sottlmt., Lacon r. Lacon, [1911J 
1 Ch. 351. 

250. ,] — I hold it to be an essential canon 

of construction that, if the words are susceptible 
of a reasonable & also of an unreasonable con- 
struction, the former construction must prevail 
(Keating, J.). — Boon v. Howard (1874), L. B. 

9 C. P. 277 ; 2 Hop. & Colt. 208 ; 43 L. .T. C. P. 
116 ; 30 L. T. 382 ; 38 J. P. 678 ; 22 W. B. 535. 

Annotation : — Mentd. Bradley v. Buyhs, Morfeo v. Novis, 
Kirby v. BlITon (1881), 8 Q. B. D. 195. 

251. .] — Their lordsliips are of opinion 

that the second construction which is not abso- 
lutely inconsistent with the phraseology of the 
enactment & is by fat the more reasonable of the 
two ought to be adopted {per Cur.). — ’P iiE Fanny 
M. Cakvill V. Peru (Owners) (1875), 13 App. 
Cas. 465, n. ; 44 L. J. Adm. 34 ; 32 Jj. T. 616 ; 
24 W. B. 62 ; 2 Asp. M. L. 0. 565, P. C. 

Annotations : — Refd. Stooravaart Maatschappy Nederland 
V. Peninsular Ac Oriental , Steam Navigation Co. (1880), 5 
App. Cas, 876 ; China Merchants’ Steam Navigation Co, 
V. Bignold, The Hochung, The Lapwhig (1882), 7 App. 
Cos. 512 ; The Hennond (1890), 62 L. T. 670 ; Eastern 
,S.S. Co. V. Smith, The Duke of Buccleuch, [1891] A. C. 
310 ; The Argo (l900), 82 L. T. 602 ; The Corinthian, 
[1909] P. 260. Mentd. Re The Englishman (1877), 3 
P. D. 18 ; The Mary HounseU (1879), 4 lb D. 204 ; Re 
The Glamorganshier (1888), 13 App. Cas. 454 ; The 
Sanspareil (1900), 82 L. T. 356 ; The Devonian, [1901] 
P. 221 ; The Anselm, [1907] P. 151 ; The Idtgaveuey, 
[1910] P. 215. 

252. .] — Acts of Parliament must be read 

in the light of common sense (Sir Bobert Philh- 
MORE). — The Cybet^ (1877), 2 P. D. 224 ; 47 


L. J. P. 13 ; 37 L. T. 165 ; 25 W. B. 830 ; 3 Asp. 

M. L. C. 478 ; on appeal (1878), 3 P. D. 8. 
Annotation : — Mentd. Young v. S.S. Scotia, [1903] A. C. .501. 

253. .] — My view of an Act of Parliament 

. . . which is made applicable to a largo trade or 
business is, that it should be construed, if xjossible, 
not according to the strictest nicest interpreta- 
tion of language, but according to a reasonable & 
business interpretation of it with regard to the 
trade or business with which it is dealing (Brett, 
M.B.). — The Dunelm (1884), 9 P. D. 104 ; 63 

L. J. P. 81 ; 61 L. T. 214 ; 32 W. B. 970 ; 6 Asp. 

M. L. C. 304, C. A. 

Annotaiions .'—Refd. ’i'ho Grovohurst, [1910] P. 316. Mentd. 
The Chusan (1885), 53 L, T. 60 ; The Tweedadalo (1889), 
14 P. D. 164 ; The Sophia Rebecca (1902), I'imes, Fob. 6. 

254. .] — Having to choose tlicn between 

two constructions, one which involves Hie rejection 
of an impoHant word found in the enactment, or 
the assumjition that it was ignorantly inserted 
as synonymous with “ composition ” & the other 
which does no real violence to the language, 
involves only the assumption that the liegislaburo 
used the wortl “ cliarged ” in a sense that it 
certainly bore in jirevious enactments, it appears 
to me that the sounder view is to adoiit the latter 
construction (IjOrd IIersciiell). — Payne v. 
Esdaile (1888), 13 App. ('as. 613 ; 58 L. .1. Ch. 
299 ; 59 L. T. 568 ; 53 J. P. 100 ; 37 W. B. 273, 
n. L. ; ren^sg. S. C. sub nom. Esdaile v. Payne 
(1886), 64 L. T. 705, 0. A. 

Anntitaiions : — Mentd. London City Union v, Esdaile (1887), 
51 J. lb 561 ; Re Hodgsou’a S. E., Alluinont v. Forsytli 
(1912), lOO L. T. 4.)G , Bushy v. Avgherino, [1928] A. O. 
290, 

255. .J — The rules for the construction of 

statutes arc very like tliosc which apply to the 
construction of other documents, especially as 
regards one crucial rule, viz. that, if it is possible, 
the words of a statute must be construed so as to 
give a sensible moaning to tliom. The words 
ought to be construed res niagis valcat quam 
pereat (Bowen, L.J.). — (Jttrtis v. Stovin (1889), 
22 Q. B. D. 518 ; 58 L. J. B. 174 ; 60 L. T. 
772 ; 37 W. B. 316 ; 5 T. 1a R. 218, C. A. 

Annotaiions • — -Apld. R. r. Vaany & Lully (1905), 22 T. L R. 
1. Refd. RurkUl v. Tlminua, (1892] 1 Q. B. 99. Mentd. 
l‘ur8on8 V. Lakcnhoatli School Hoard (1889), 5 T. L. R. 
497 ; Davey v. Roldnsou, [1923] 1 K. B. 503. 

256. .] — lie liF.vY Debenture Cohpn.’s 

Contract (1894), 42 W. K. 633 ; 38 Sol. Jo. 630 ; 
8 B. 820. 


C. Construction leadinq to Absurdity or Repugnance. 

See Deeds, Vol. XVII., pp. 270, 271, Nos. 847- 
852, 859-802. 

257. Construction to avoid absurdity or repug- 
nance.] — Mitchelt. V. Torup (1766), Park. 227 ; 
145 E. B. 764. 

Annotation : — Consd. Re Aaron, Kx p. Lowo (1832), 1 L. J, 
Bey. 54. 


PART HI. SECT. 2, SUB-SECT. 2.— C. 

257 i. Construction to avoid absurdity 
or repugnance.}— OTTi^v: A. Corp.v. v. 
Hunter (Ont.) (1900), 31 S. C. R. 7.-- 

CAN. 

267 11. .] — The ct. will not hold 

any loglalatlon to be moaningleaa or 
absurd unless the language is absolutely 
intractable. — Esquima lt W ate rwouks 
Co. V. VictoriaCityCorpn. (1901), 10 
B. C. R. 193; 24 C. L. T. 105.— 
CAN. 

257 ill, .] — In the construction 

of statutes an interpretation leading to 
invalidity is not to be adopted. — 
Dow V. Parsons (1917), 51 N. H. R. 
41 ; 36 D. L. R. 510.— CAN. 

257 iv. .] — The literal oonstruo- 

tlon of a sect, of a statute should not 
be adopted if It results in an abaurdlty 


or an Inoonsfatoncy with the Intention 
of the legislature as apparent from 
the whole statute. — Re RieiiAun 
Bkothers Co.’b Estate, Stuart 

MANtTPACTURlNO CO. V. WlIITAKER, 

[1917] 2 W. W. R. 722 ; 11 Alta. L. R. 
495.— CAN. 

257 V. -1 — R. V. LiaaETTS-FlND- 
i.AY Druo Stores, Ltd., [1919] 3 
W. W. R. 1025 ; 49 D. L. R. 491 ; 15 
Alta. L. R. 124.— CAN. 

267 vl. ,] — R. V. Bank of Mon- 

tread (1919), 47 N. B. R. 69 ; 49 
D. L. R. 288.— CAN. 

267 vH. — — .] — If the words of a 
statute are clear they must bo 
followed oven though they lead to 
a manifest absurdity. The ct. has 
nothing to do with the question whether 
or not the legislature committed an 


nbsunbty. If, Ijowevor, the words 
of a statute admit of two iuterj)rota- 
tloris, then they are not clear , &; If 
one inter] >retntion loada to un abaurdlty 
& the other does not, the ct. mil con- 
clude that the legislature did not 
intend to load to an absurdity & will 
adopt the other Interpretation. — 
Vancoitvkk Isdand (Bp.) v. VirrouiA 
CouPN. (B. C.), [1921] 3 W. W. R. 214 ; 
59 D. L. R. 399.— CAN. 

257 viii. .] — M’ Neill v. Grom- 

MKLIN (1858), 8 I. 0. L. R. 61 ; 10 
Ir. Jur. 297.— IR. 

257 lx. .] — HirernianMineCo, 

V. Tuke (1858), 8 I. C. L. R. 321.— IR. 

267 X. .] — Whore to give to the 

words of a statute their ordinary 
moaning would load to an absurdity so 
glaring that the legislature could not 
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258. .] — We are to construe provisions in 

Acts of Parliament according to the ordinary sense 
of the words, unless such construction womd lead 
to some unreasonable result, or be inconsistent 
with or contrary to the declared or implied inten- 
tion of the framers of the law, in which case tlie 
grammatical sense of the words may be extended 
or modified (Parke, J.). — K. v. Pease (1832), 4 
B. & Ad. 30 ; 1 Nov. & M. K. B. 690 , 1 Nev. & 
M. M. 0. 535 ; 2 L. .T. M. U. 26 ; 110 E. 11. 366. 

Annotutions : — Refd. IMlprrim v. Southampton & Dorchester 
Ry. (1849), 7 O. 11. 205 ; Kearns v. Cordwainers Co., 
Cordwaluers Co. r. Koarns (1859), 5 Jur. N. S. 1210 ; 
Cale. lly. v. Lockhart (1860), 3 L. T. 65 ; R. v. Rradford 
Navigation Co (1865), 6 R. & 8. 631 ; Hammersmith, otc. 
Ry. V. Brand (1869), L. R. 4 H. L. 171 ; A.-G. v. Leeds 
Corpn. (1870), 5 Ch. App. 58.1 ; A.-G. v. Gas Light & 
Coke Co. (1877). 37 L. T. 746 ; Evans v. M. S. Sc L. tty. 
(1887), 36 Ch. D. 626 ; (’owi)or Essex v. Acton L. B. 
(1889). 14 App. Cas. 153 ; C. Sc S. L. Ry. v. L. C. C. (1891), 
65 L. T. 362 ; Canadian Pacific Ity. v. Itoy, [1902] A. C. 
220 , Ratteo v. Norwich Electric Tram. Co. (1902), 18 
T. L. R. 502. Mentd. R. V. Scott (1842), 3 Q. B. 513 ; 
Lawrence v. G. N. By. (1851), 16 Q. B. 643 ; Ricketts r. 
East & West India Docks, etc., Ity. (1852), 12 (k B. 160 ; 
lie Peimy (1857), 7 E. Sc B. 660 : Manley r. .St. Helens 
Canal Sc By. (1858), 2 II. Sc N. 840 : Vaughan v. Tall Vale 
Ry. (I860), 5 H. & N. 079 ; Stockport Waterworks Co. 
r, i'otter (1861), 7 H. Sc N. IGO ; Croft v. L. & N. W. By. 
(1863), 3 B. & S. 436 ; Parry v. Croydon Commercial Gas 
& Coke Co. (1863), 28 J. 1’. 86 , Stapley v. L. B. Sc .S. Ity. 
(1865), 35 L. J. Ex. 7 ; Mersey Dock 'I’rubtecs c. Gibbs, 
Mersey Dock Trustees )\ Peuhallow (1866), L. it. 1 H. L. 
93; Jones v Fcstmlog By. (1868), L. B. 3 (J- B. 73.1; 
Dujigey V. Loudon Corpn. (1869), 38 L. J. t!. P. 298 ; 
Bueoleuoli v. Metropolitan Board of Works (1870), L. It. 
5 E\ch. 221 , Smitliv. Mid. By. Sc L. & Y. Ity. (1877), 37 
L. T. 22 1 ; Matson r. Baird (1878), 3 App. Cas. 1082 ; 
Nltro-Pbospliate Sc Gdam's Chenueal Manure Co. r. 
London & .St. Kutharino Docks Co. (1878), 9 Ch. D. 50.) ; 
i^)we)l V. Fall (1880), 5 Q. B. D. 597 : Metropolitan 
Asylum District i\ Hill (1881), 6 App Cas. 19.); It. r. 
Sheward (1882), 9 (). 1). D. 741 : Gas Light & Coke Co c. 
St. Mary Abbots, Kensington, Vestry (1881), Cub. Sc El. 
368 ; B. V. Essex (1881), 11 Q. B. D. 753 ; L. B. Sc .S. C. 
Ry. c. 'I'niman (1885), 11 App. t'as. 45 , Ijowther v. Cur- 
wen (1887), 58 L. 'r. 168; lluriison v Southwark & 
Vauxhall M'uter ('o , [1891 ] 2 Ch. 409 ; Ilolhday r. Wake- 
held Corpu., 11891] A. C. 81 ; A.-G, c. Met. By., I1891J J 
Q. 1). 381 , Shelfei c. City of London Llectiio Lighting 
Co., Monx’s Brewerj Co. v City of London JCleetric 
Lighting Co. (1891), (»4 li. J. Ch. 216 ; Jordcson v, Sutton, 
Soiitheoates & Drypool Gas (.lo., [1899] 2 Ch. 217 ; J^ong 
Eaton Becreutiou Grounds ('o. v. Mid. By (1901), 71 
L. .1 K. 1). 71 ; ^Ve^t v. Bristol Tramways Sc CaiTiugo 
Co (1908), 72 J. P. 145, G. C. By. v. Hewlett. [1916] 2 
A. C. 511. 

259. -— — .]- — It clearly is not v'ithin the object 
winch the Legislature had in view, & although it 
may be within tlie literal meaning of the words, 
taken by thom.selves, we must not give to tliem 
a construction which will not only be contrary to 
the general intention of the Legislature but which 
Will lead to [an] absurd consequence (JjOBD Ten- 
TERDEN, C..I.). — Simpson v. Unwin (1832), 3 
B. & Ad. 134 ; 1 I.. J. M. 0. 28 ; 110 E. B. 50. 

AnnoffUiov s : — Refd. Crofts V [Middleton (1856), 8 Do G. M. 
Sc G. 192; Guyer c. II. (1889), 23 (), I). D. 100; R. r. 
London (Bp.) (1889), 23 Q. B. D. 411. 

260. .] — ITie words of the clause must be 

read in their usual sense A order, unless they would 
thereby be contrary to the declared intentions of 
the Legislature, or repugnant to each other. — 
WlLlJAMS V. Kobeuts (1835), 1 Cr. M. & IL 076 ; 

1 Gale, 60 ; 5 Tyr. 421 ; 4 L. J. Ex. 78 ; 149 
E. It. 1252. 

261. .] — It is a very useful rule, in the 

construction of a statute, to adhere to the ordinary 
meaning of the words used, & to the grammatical 
construction, unless that is at variance with the 
intention of the Legislature, to bo collected from 
the statute itself, or leads to any manifest absurdity 
or repugnance, in winch case the language may be- 
varied or modified, so as to avoid sucli incon- 

havo oontomplatod It, or to a result 
contrary to the Intoutlon of the logrfs- 
lature as shown from the context, 
tho ot. will so Interpret the statute os 

J. — VOL. XLII. 


vcnience, but no fui'ther (Parke, B.). — Beckb v. 
SmTii (1830), 2 M. & W. 191 ; 2 Gale, 242 ; 6 
J.. J. Ex. 54 ; 160 E. R. 724. 

Annotations : — Apld. HolliIlg\^'o^th v. Palmer (1849), 18 
L. J. Ex. 409 Distd. B. V. Bird (1851), 2 Den. 94 at p. 
132; A.-G, V. Yolverton (1861), 7 II. & N. 306. ColUd. 
Chrlstophcrsoii v. Lotinga (1864), 15 C. B. N. S. 809. 
Distd. Richards v. McBride (1881), 8 Q. B. D. 119. Refd. 
Bmeoton v. Collier (1817), 1 Exch. 4 57 ; Lewis v, Hunoa 
(1848), 12 J. P. Jo. 293 ; U. v. Wiley (1850), 2 Den. 37 ; 
Jones r Harrison (1851 ), 6 Exoh. 328 ; Miller u. Salomons 
(1852), 7 Exch. 475 ; Gaudot v. Brown, Brown v. Gaudot, 
Gcipcl r. Coruforth, Tho Argos (Cargo Ex), Tho Ilewsons 
(1873). L. B. 5 P. C. 131 : Curtis v. Stovln (1889), 5 T. L. K. 
218 ; Cox V. Hakos (1890), 15 App. Cos, 608 ; R. V. 
Dlbdin, [1910] P. 57. Mentd. Nuuos v. Carter (1866), 
L. R. 1 P. C. 342. 

262. .] — Now the sound rule of construc- 
tion with respect to Acts of Parliament, is to road 
them in the ordinary A usual grammatical sense, 
giving full effect to their provisions, unless such 
mode of construction leads to manifest incon- 
venience, or is repugnant to the evident intention 
of tlio J -legislature. If, in the xiresent case, such, 
construction would have the effect of defeating 
any antecedent vested right, then wo ought to 
construe the Act so as to support, not defeat it. — 
Edwards v. Lawley (1840), 8 Dowl. 234. 

AnnotatwJi : — Refd. Nelstrop v. Scarlshrlck (1810), 4 Jur. 
582. 

263. .] — Brown v. MacMillan, Same v. 

MacPiierson, No. 102, ante. 

264. .] — Such construction [tho ordinary 

grammatical construction] ought to prevail, unless 
it lead to an absurdity, or be manifestly repugnant 
to the intention of the Legislature, as collected from 
the context (Pahke, B.). — Turner v. Sheffield 
A Rotherham Ry. Co. (1842), 10 M. A W. 425 ; 
3 Ry. A Can. Cas. 222 ; 152 E. R. 630. 

Annniaiions • — Mentd. Brine v. G. W. Ry, (1862), 2 B. & 8. 

402; Brand v. Hammersmith & City Ry. (1 867), L. R. 
2 y. B. 223. 

265. .] — It is a good trial to go by, in all 

cases to take the grammatical construction of the 
statute, A to act upon it, unless it leads to some 
incongruity or manifest absurdity. — D odgson v. 
Scott (1848), 2 Exch. 457 ; 0 Dow. A L. 27 ; 6 
Ry. A Can. Cas. 054 ; 17 L. J. Ex. 321 ; 11 L. T. 
O. S. 292 ; 12 Jur. 521 ; 154 E. R. 671. 

Annotation'^ : — Mentd. Bank of England v. Johnson (1849), 
18 L. J. Ex. 238 ; Dovoreux v. Kilkenny Sc Groat Southern 
&r Western Ry., lie Phnory (1850), 5 Exeh. 834 ; Howard 
r. Wheatley, Kx p. Wilson (1852), 5 Do G. Sc Sm. 552 ; 
O'P'laherlv e. McDowell (1857), 6 il. L. Cas. 112 ; Davla 
r. Morris (1883), 10 0. B. D. 436. 

266. .] — Salkeld V. Johnson (or John- 

ston), No. 119, anie. 

267. .] — The rule we have always followed 

of late years has been to construe statutes like all 
other written instruments, according to the 
ordinary grammatical sense of tho words used, A 
if they apjiear contrary to the recognized A ex- 
pressed intention of the Legislature, or jirosent any 
absiu'dity or inconsistency with grammatical sense, 
they must be modified so as to obviate that 
inconvenience, but no further ( 7 ?cr CuR.). — HoL- 
i.iNGWOimi V. Pat-uMer (1849), 4 Exch. 207 ; 18 
L. J. Ex. 409 ; 13 L. T. O. S. 363 ; 13 J. P. 653 ; 
154 E. R. 1211. 

Annotation • — Refd. Tho P'errot, Phillips v. Highland Ry. 
(1883), 48 L. T. 915. 

268. .] — MacDougall v. Paterson, No. 

1401, post. 

269. .] — I think the true rule for the con- 

stnaction of a statute is that the cts. ought to 
adhere to the ordinary meaning of the words used, 
A to the grammatical construction, unless that is 
at variance with the intention of the Legislature, 


to remove the absurdity. Sc give effect 257 xl. .] — Storm &Co. r. DuR- 

to tho Intention of the Legislature. — ban Municu^AUTV, [1925] App. D. 
Vkntkr V. R.. [1907] T. S. 910.— 49.— S. AF. 
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io bo collected from the statute itself, or leads lo 
any manifest absurdity or repugnance, in which 
case the language may be varied or modified so 
as to avoid such inconvenience, & no further 
(Martin, B.). — K. v. Bird (1851), 2 Den. Q4 ; 
T. & M. 437 ; 20 I.. J. M. C. 70 ; 15 J. P. 173 ; 15 
.Tur. 103 ; 5 Cox, C. C. 20 ; 169 E. K. 431, C. C. R. 

Annotutians Montd. GJrdlostoue v. Urifrhton Aquarium 
Co. (1878), 3 Ex. D. 137 ; It. u. MilcB (1890), 24 Q. B. D. 
42.3. 

270. .] — Statutes are to be construed 

according to their plain & obvious meaning, unless 
any manifest injustice or absurdity will ensue fi*om 
such a construction (Pollock, C.B.). — Jones v. 
Harrison (1 851), 6 Exch. 328 ; 2 L. M. & P. 257 ; 
•Kob. L. «& W. 505 ; Cox, M. & H. 489 ; 20 L. J . Ex. 

160 ; 17 L. T. O. S. 41 ; 15 Jm*. 337 ; 155 E. K. 
567. 

Annotations : — Retd. Mandougall v. Patersou (1851), 11 
C. B. 755 ; Mouihse v. Royal British Bank (185G), 1 C. B. 

N. S. 07 ; ,luhus r. Oxford (Lord Bp.) (1880), 5 App. Cat,. 
214. Mentd. Latham v. SpoddlnK (1851), 17 Q. 13. 440 ; 
Aspliti r. Blackman (1852), 7 Exch. 386 ; Cruko v. I’owell 
(1852), 2 E. & B. 210; Meredith r. (littins (1852), 18 

O. B. 257; Collins v. Johnson (1855), 16 C. B. 588. 

271. .] — Where the language of an Acl. of 

Parliarntmt admits of but one interpretation, tlie 
cts. of law have no right to alter it, however 
absurd the conclusions to which the words lead ; 
hut if there art* several ways of cousti-iiction, then 
the ct. is bound to take that most in accordance 
with the spirit of the Act (Pollock, C.B.). 

We may depart fz'om tJio strict grammatical 
con.struction when it leads to inconsistency, 
rejuignancy, or absurdity, t-o be collected from the 
entire Act (Parke, B.). — (Jarnky v. Harris 
(1852), 10 L. T. O. 8. 04 ; 17 J. P. 168. 

272. .] — It is best to adhere to the 

ordinary grammatical construction of a statute, 
unless it P'acls to an apparent inconsistency or 
absurdity (Parke, B.). — Brrttell v. Dawes 
(1852), 7 Exch. 307 ; 7 Hy. <te Can. Cas. 444 ; 18 
L. T. O. 8. 246 ; 16 .Tur. 274 ; 155 E. K. 963. 

273. .] — It is, however, true tliat words 

which are plain enough in tlieir ordinary sense may, 
wlicn they would iuvolV(i an absurdity, or incon- 
sistency, or repugnance to the clear intention of 
the Legislature, to be collected from the whole of 
the Act, or Acts, in pari materiu to be construed 
with it, or other legitimate grounds of interpreta- 
tion, be modified or altered, so as to avoid that 
absurdity, inconsistency, or repugnance, but no 
furtiier (Parke, H.). — Miller v. Salomons (1852), 

7 Exch. 475 ; 8 State Tr. N. 8. Ill ; 21 L. J. Ex. 

161 ; 19 L. T. O. 8. 68 ; 16 Jur. 375 ; 155 E. It. 
1036 ; affd. suh norn. Salomons v. Miller (1853), 

8 Exch. 778. 

AnnoUUions : — Refd. Evans v. Birmlnffham Corpu. (1853), 21 
L. T. O. S. 182 , Shivwsbtuy u. Scott (1859), 6 O. B. N. S. 
141 ; R. V. Yatos (1883). 48 .1. P. 102 ; Paterson v, Ardros- 
san Harbour Co. (1026), JO B. \V. C. C. 621. Mentd. 
Lancaster & Carlisle By. u. Heaton (1858), 8 E. & B. 952 ; 
A.-C. t*. BradlauKh (1885), 14 Q. B. D. 667. 

274. .] — I doubt, if it were laid down as a 

general rule, tliat the gi’ammatical construction 
of a clause shall prevail over its legal meaning, 
wlicther a more certain rule would be arrived at., 
than if it were laid down that its legal meaning 
sliall prevail over its granunatical construction. . . . 
It must, however, be conceded that where the 
grammatical construction is (Riite clear & manifest 
^ without doubt, that construction ought to 
pr(!vail, unless there be some strong & obvious 
reason to the contrary (Pollock, C.B.). — Wauoh 
p. Middloton (1853), 8 Exch. 352 ; 22 L. J. Ex. 
109 ; 20 L. T. O. S. 262 ; 155 E. 11. 1383. 

J nnotalions : — Refd. LarT) 0 ut v. Blbby (1855), 5 H. L. Cas. 
181 ; lie Athlumney, E.r 21 . Wilson, [1898] 2 Q. B. 547. 


276. ,] — The statute must be constioied 

according to its plain grammatical meaning, unless 
such construction would lead to manifest absurdity, 
in which case its language may be modified so as 
to remove that absurdity (Parke, B.). — Eastern 
Union By. Co. v. Cochrane (1853), 9 Exch. 197 ; 
7 By. & Can. Cas. 702 ; 2 C. L. B. 292 ; 23 
L. J. Ex. 61 ; 22 L. T. O. 8. 104 ; 17 Jur. 1103 ; 
2 W. B. 43 ; 156 E. R. 84. 

276. .] — We must therefore go on what 

has boon called the golden rule of construefion in 
putting a meaning on the wording of a statute, 
that we must construe the words used by the 
Legislature in their ordinary grammatical sense, 
unless they bo words which, if con.strned strictly, 
would lead to an absurdity (.Tervts, C.J.). — 
Mattison V. Hart (1854), 14 C. B. 357 ; 23 L. J. 
C. P. 108 ; 18 Jur. 380 ; 2 W. B. 237 ; 139 E. li. 
147 ; sub 7tont. Matheson Hart, 2 C. L. R. 314. 

Annotation Refd. Abbott r. Middloton, Ricketts v. Car- 
penter (1858), 7 U. L. Cas. 69. 

277. .] — In construing wills, statuti's & 

all written instruments, the grammatical A 
ordinary stmse of the words is to be adhered to, 
unh'ss that would lead to some absurdity or some 
repugnance or ineonsj.stency with the lest of the 
instrument, in whieJi case tlu; grammatical 
ordinary sense of the words may be modified so 
as to avoid that absurdity or ineonsistency but 
no further. — Grey v. Pearson (1857), 6 H, L, Cas. 
61 ; 26 L. J. ('ll. 473 ; 29 L. T. O. 8. 67 ; 3 Jur. 
N. 8. 823 ; 5 W. B. 451 ; 10 E. B. 1216, H. L. ; 
offff. 8. C. sub noui. Pearson v. Butter (1853), 3 
Do G. M. & G. H!)8, L. C. 

Annotations : — Apld. Cale. Ry i*. N. B. Uy. (1881), 0 App. 
Cas. 114. Consd. fie Levy, bi-i V Wall on (IRhl ), 17 Cii. 1) 
746 ; Hai’dinfr v. Preecn (1882), 9 y. B, 1). 281 ; Faber r. 
Lathoin (1897), 77 1.. T. 168 ; The tfnevic, [19081 P. 292 ; 
Apld. Cave V IforHoll, [1912] 3 K. B. 5.';3. CoQsd. Vachcr 
r. London Hoc. of CoinpositorH, [1913] A. 107. Apld. 
Bodetra Co. v. MarIJti, [1915] 2 Cb. 38 ). Consd. Scott r. 
Northumberland ic Durham Minora* J’erinanout. Jtoliel 
Fund Friendly & Approved Soe., [1920] 1 K. B. 171; 
Victoria City Corpu. r. Vane.nnvor Island (Bii.), [1921] 2 
A. C. 381 ; The Ruapehn. [1927] I*. 47. Refd. Abbott r. 
Middleton, Rleketts v. Carjicnter (1858), 7 H. L. Chh. 
68; Sllntrsby u. (JiaiiiKer (1859), 7 II. l-i Cuh 273; 
TbeiliiHSon r. Rcndleihani (1859), 7 H. 1j. Caw, 429; 
Sutton r. Ennis (1870), ]8 W. 15. S82 , Reed r. Biuith- 
vvaJto (1871), Jj. R. 11 Eq. 511, Lovvther i\ Bentlnck 
(1874), T). U. 19 J0((, 166; Rbodew v. Rhodes (1882), 7 
A])i). Cas. 192 ; Sponeer r. Metropolitan Board of WoiKh 
( 1882), 22 Ch. D. 112 ; Hill v. East & West India Doek 
Co. (1881), 9 App. CiiH. 418 ; Mills r. Dunham. [1891] 1 Ch. 
576 ; lloKcrs v. Maddoekw (1892), 62 L. J. Cb. 219 . R. v. 
JIulliday, [1917] A. C. 260 . Whitmore v. Klnpr (1918), 87 
h. .1. Cb. 647. Mentd. Baker u. Baker (1858), 6 II. h. Cas. 
616; Roddy r*. Fitzgerald (1858), 6 H. L. t^as. 823; 
Seccouilro v. Edwards (1860), 28 Beav. 410 ; See^-er r. 
Duible (1860), 6 Jur. N. S. 1(195 , Coates u. Hurt (1863), 
32 Beav. 319 : lie Sanders’ 'J’rusts (1866), L. R, 1 Kq. 
675) ; Day r. Day (1870), 18 W. R. 417 : Surtees r. Surtees 
(1871), L. R. 12 E«|. 100 ; AllKood v. Blake (1873), L. R. 

8 Exeb. 160 ; Robinson u. Evans (1873), 4 3 R. J. Cb. 82 ; 
Waring e. Cmrey (1873), 22 W, R. 150 , Keogh i’. Keogh 
(1874), 22 W, R. 508; Sweeting r. Rridoaux (1876), 45 
L. J. Hi. 378 ; Leaeb r. Jav (1877). 6 Cb. D. 496 : Taylor 
r. St. Helens CVjrpn. (1877), 6 Cb. D. 264 ; Edwards r. 
West (1878), 38 L T. 481 , lie Maitln, Smltli r. Martin 
(1885), 54 L. J. Cb. J07J. 

278. .] — B. V. Hkern, No. 186, atde. 

279. .] — As to what has been said of an 

Act of Parliament not binding if it is contrary to 
reason, that can receive no countenance from any 
ct. of justice whatever. A ct. of justice cannot set 
itself above the Legislature. It must suppose that 
what the Logislatm-e has enacted is reasonable, & 
all that we can do is to try & find out what the 
Ijogislaturc intended. If a literal translation or 
construction of the words would lead to an in- 
justice & absurdity, anotlu'r construction possibly 
miglit be put upon them, but still it is a question 
of construction, & there is no power of dispensation 
from the words used (IjORD Campbell). — Logan 
V. Burslem, The Guiana (1842), 4 Moo. P. 0. C. 
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284 ; 7 Jur. 1 ; 13 B. R. 312 ; 8uh nom. The 
Guiana, Logan v. R., 3 L. T. 217, P. C. 

280. .] — Semble : the rule of construction 

to be followed in construing a statute is that which 
is to be found in Becke v. Smith, No. 261, ante, 
viz., to adhere to the ordinary meaning of the 
words used in the statute & their grammatical 
construction unless it be at variance with the 
intention of the liCgislature, to be collected from 
the statute itself, or leads to any manifest absurdity 
or repugnance. — A.-O. v. Yelverton (1801), 7 
H. & N. 300 ; 30 L. J. Ex. 333 ; 5 L. T. 451 ; 7 
Jur. N. 8. 1260 ; 158 B. R. 400. 

Annotation a : — Meutd. A.-Q. r. Floyer, A.-O. v. Smytbe 
(1801), 31 L. J. Ex. 404 ; A.-G. v. Abdy (1862), 1 H. & C. 
266 ; A,-G. v. Gardner (1863), 1 H. & C. 039 ; A.-G. v. 
Gell (J86.5), 3 H. & C. 015 ; Wolvorton v. A.-G.. [1898] 
A. C. 635. 

281. .] — The rule of construction is im- 

doubted that where words are in any degree 
ambiguous, a meaning should not be put upon 
them which would lead to absurd or mischievous 
consequences, whihj ono could be found whose 
consequences would not he absurd or mischievous 
(Lord Webtbitry, C .). — Re Jowetp, Exp. Osborn 
( 1864), 5 New Rep. 98 ; 31 L. J. Bey. 15 ; 11 L. T. 
350 ; 10 Jur. N. S. 1137 ; 13 W. R. 140, L, (J 

282. .] — The construction of the Act upon 

which the question depends ought to be one wliich 
imputes to the Legislature a roasonp,ble intention 
in passing the Act A; not one which will create an 
absurdity (Jessel, M.R.). — Hawes x\ Paveley 
(1870), 1 O. P. D. 418 ; 40 L. J. Q. B. 18 ; 34 L. T. 
83(5 ; 24 W. R. 895, C. A. 

AnnotaUov • — Mentd. Uogera v. L. C. & D. Hy. (1877), 20 
W. 11. 192. 

283. .] — It is no doubt a rule of interpreta- 

tion that the grammatical construction of a sen- 
tence must be followed, hut tliis is not (<o be 
adoi)tc‘d wdK'U it leads to difficulty (Grove, .T.). — 
Rtjtiier V. Harris (1870), 1 Ex. D. 97 ; 33 L. T. 
825 ; 40 J. P. 454 ; auh nom. Rutter v. Harris, 
45 L. J. M. C. 103. 

Annotatum : — Apld. WUliama v. Kvaii.s (1870), 1 Ex. D. 277. 

284. .] — -1 have always understood it to 

he a rule of interpretation applicable to statutes 
that tlioy are to b(; construed according to the 
strict grammatical moaning of the language used, 
unless such a construction loads to an absm'd 
result ((jfRovE, .T. ).--- Wii.LiAMs V. Evans (1870), 1 
Ex. D. 277 ; 35 L. T. 801 ; 41 J, P. 151. 

Annotation : — Apld. A.-G. V. Heauchami), [1920] 1 K. B. 650. 

285. .] — Stone v. Yeovil Corpn. (1870), 

2 C. P. 1). 99 ; 40 L. J. Q. H. 137 ; 30 L. T. 279 ; 
42 J. P. 212 ; 25 W. R. 240, C. A. 

Annotations : — Apld. Tl. V. Vasey ik Lolly (1905), 22 T. L. R. 
1. Mentd. lie GouKh & Aspatrla, Silloth & Dlstriot Joint 
Water Board (1903), 88 L. T. 421. 

286. .] — Whore a strictly literal construc- 
tion leads to a manifest absurdity, a construction 
may be adopted which Avill carry out what may be 
reasonably supposed to have been the intention of 
the Legislature (Grove, J.). — Higham v. Wright 
(1877), 2 C. P. D, 397 ; 46 L. J. M. C. 223 ; 37 
L. T. 187 ; 41 J. P. 079. 

287. .] — River Wear Comrs. v. Ada»ison, 

No. 105, ante. 

288. .] — I prefer to adhere to the golden 

rule of construction, that the words of a statute 
are to bo read in their ordinary sense, unless the 
so construing them will load to some incongruity 
or manifest absurdity (Grove, .T.). — Collins v. 
Welch (1879), as reported in 5 C. P. D. 27 ; on 
appeal, 5 C. P. D. p. 31, C. A. 

Annotaiiona : — Mentd. Maraden r. L. & Y, By. (1881), 7 
6. B. D. Oil : Jones v. Ourllnp: (1881), 13 Q. B. 1). 2()2 ; 
Huxley v. West London Extension By., Hughes i>. Morrett, 
Wood V. Madge (1880), 17 Q. B. D. 373 ; Boborts v, Jonee, 
Willey r. G. N. By., [1891] 2 Q. B. 194. 


289. .] — A statute may be construed con- 

trary to its literal meaning, when a literal 
construction would result in an ahsuraity o 
inconsistency, A the words are suscept ibie o 
another construction which will carry out tno 
manifest inhmtion . — Re Levy, Ex p, 

(1881), 17 Ch. D. 740 ; 50 L. J. Ch. 657 ; 45 L. 1. 
30 W. R, 395, C. A. 


uas. 410 ; DO voxi v. u uonneu, ---.-y’ 

JCc Cock, Exp. Hhilaou (1887). 20 Q. B. D. 343 ! 

BevoralonaiT Co. v. Dllllar, [J8i)2J A. C. 598 ; O Grady v. 
Wllmot, 11910] 2 A. C. 231 ; K. v. Halllday, [1917] A. L. 
260; Tozerv. Viola. 11918] l(^h.75; Victoria City C«u-pn. 

V. Vancouver Islaini (Bp.), [1921] 2 A. C. 384. Mentd. 
Re Clarke, Ex p. East & West India Dock Co. (1881), 17 
Ch. D. 759 ; Re Latham. Ei p. Glcgg (1881), 19 c::b. D. 7 ; 
Re Morrish, Ex p Hart Dvko (1882), 22 Ch. 1). 410 . 
Wood V. Hayos (1885), 1 T. Ij. B. 207 ; Wise v. J.ansdcll, 
[1921] 1 C.'h. 420 ; Re IJstcr, Ex p. Bradford Overeoers 
& Bradford Corpn., [1926] Ch. 149. 

290. .] — In such a case the siiuplc applica- 

tion of the words in their jn-imary A unqualified 
sense is not always suffi<;ient, A sometimes 

fail to carry out the manifest inkuil ion of the law- 
giver as collected from the statute itself, A the 
nature of the subject-matter A the mischif f to be 
nunedied. VVJmre, therefore, the simple applica- 
tion of the words in an unqualified sense leads 
appar(*ntly to some injustice or absurdity at 
variance with, or not required by, tlie scope A 
object of th (5 legislation, it bccomt^s nec('ssary to 
examine furthci* A to test, by certain s<'itled rules 
of interpretafion. what was the real A (rtn* iidcn- 
tion of th(‘ legislatures A having ascertiuned it, 
then to apply the; words, if tiu-y are capable of 
being so ui)i)lR‘d, so as to give elTect to that 
intention (Watkin Wiljjajms, J.). — Harding v. 
Preece (1882), 9 Q. B. D. 281 ; 51 L. J. Q. B. 
515 ; 47 L. T. 100 ; 46 J. P. 610 ; :51 W. R. 42, 1>. t . 

Annotation: — Mentd. Stacey v. Hill (1900), 69 L. J. Q. B. 
796. ^ , 

291. .] — (1) 'rindr lordships do not intend 

to depart from the rule that, in the construction of 
a statute, the ordinary meaning of the words must 
be adhered to unless that meaning is at virrianco 
with the intention of the Legislature to be col- 
lected from the statute itself, or leads to some 
absurdity or repugnance (per CiJR.). 

(2) The right to use an instrument, so simple A 
at the same time so potent, swec'pmg away at ono 
stroke defences otherwise unassailable, niay i)ro- 
jierly bo ri!garded as a now rigbt. It sc'ems to 
follow from these' considerations that if fliis new 
right is to be enforced the b[K;cial et appioi)riatc 
remedy provided by the legislature must ho 
pm-sued (per CuR.).~ Pieteumakitzburcj Corpn 
V. Natal Land A Colonization Co. (ISSS), 13 
App. Cas. 478 ; 57 L. J. 1*. C. 82 ; 58 L. i. 89o, 

|> (J 

Amwtafion :—A 3 to (1) Apld. A.-G. v. Vitagi-aph Co., [1915] 

1 Ch. 206. 

292. .] — The ordinary canon of construc- 

tion, that is to say, by giving them their ordinary 
moaning in tlie English language as applied to such 
a subject-nirattcT, unless some gross A manifest 
ab.surdity would be thereby produced (Lord 
Esher, M.R.). — Clericat*, Medical A General 
Life Assurance Society v. Carter (1889), 22 

B. H. 444 ; 58 L. J. Q. B. 224 ; 63 J. P. 2/() ] 
5 T. L. R. 291 ; 2 Tax Cas. 437, C. A. 

Annotaiiona : — Apld. riymoiith, St onohouso & Devonport 
Tram. (^o. v. General ToIIh Co. (1896), 75 L. T. 467. Reid. 
J.. C. C. v. Grove (1896), 61 J. B. 52. Mentd. Leeds 
Pomianont Benefit Bldg. Soo. v. Malluudnine. [1897] 2 
Q. B. 402; Bevel] v. Edinburgh Life lusce. (1906), o 
Tax Caa. 221 ; Butler v. Mortgage Co. of Egypt (1927), 
138 L. T. 328. 

293 . .] — You are not so to consti-uc the 

Act of Parliament as to reduce it to rank absurdity. 

8 8 2 
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Statutes. 


Sect. 2. — Hides of interprciaiion : Siib-scct. 2, C. 

&D.] 

You are not io attribute to general language used 
by the Legislature in this case any more than in 
any other case a meaning that would not only 
[not] carry out its object but f>roduce consequences 
which to the ordinary intelligence are absurd 
(LiNDLisy, L..T.). — The Duke of Buccleuch 
(JK89), 16 P. D. 80 ; 02 L. T. 94 ; 0 Asp. M. L. C. 
471 , C. A. ; on appeal, sub nom. Eastern S.S. Co., 
Ltd. V. Smith, The Duke op Buccleuch, [1891] 
A. C. 310, II. 

Annotations: — Mentd. The Hemiod (1890), 62 L. T. 670 ; 
The Duke of Buccleuch, [1892J P. 201 ; The Argo (1900), 
82 L. T. 602 ; The Sausporoil (1900), 82 L. T. 356 ; Tho 
Devonian, 11901] P. 221 ; Tlie Anselui (1900), 94 L. T. 
853 ; Paqiun v. Beauclerk, [1906] A. 0. 148 ; The Bella- 
Jioch, [1907] J'. 170; The Aristocrat, [1908] P. 9; The 
Corinthian, [1909] P. 260 ; The Pitgavonoy, [1910] P. 

1 da 

294. .] — ^\^ACHER & Sons, Ltd. v. London 

Society of Compositors, No. 54, ante, 

295. .] — Inland Revenue Comrs. v. Her- 

bert, No. 2.35, ante. 

296. .] — In construing the statute you 

must give its words their ordinary signilication 
unless when so applied they produce an inconsist- 
ency or an absurdity or inconvenience so great as 
to convince the ct. that the intention could not 
lie to use them in their ordinary signification 
(Greer, J.). — Hudson’s Bay Co. v. Maclay (1920), 
30 T. L. K. 409. 

Annotation ; — Mentd. Robinson v. R., [1921] 3 K. B. 183. 

D. Construction leading to Hardship or Injustice. 

297. Alternative construction adopted if 
possible.] — (1) By an easy transposition of the 
wotvls of the Act a construction agi’oeable to 
justice may be read {per Cur.). 

(2) It cannot be presumed that the Act had a 
retrospect to take away an action to which pltf. 
was then entitled {per Cun .). — Gilmore v. 8huter 
(1078), T. Jo. 108 ; Freem. K. B. 400 ; 1 Vent. 
3.30 ; 2 Lev. 227 ; 8t E. R. 1170 ; sub nom. Gill- 
jiORE V. Shooter, 2 Mod. Rep. 310 ; sub nom. 
JTelmore V. Shuter, 2 Show. 10. 

Annotations : — As to (2) Distd. Towlcr r. C’liatterlon (1829), 

6 Blug, 258, Consd. Moon r. Dui'don (1848), 2 Exuh. 22 ; 
BowUug V. Camp (1922), 128 Ij. T. 34 2. Apld. Huiwhali 
r. Porter, [192.i] 2 K, B. 193, Retd. Ashbumham i. 
Bradshaw (1740), West tem/n Hard. 505 ; R. v. Leeds Sc 
Bradford Ry. (1852), 18 Q, B. 313 ; Couull r. Hudson 
(1857), 6 W. R. 37 ; VVOlUams v. Suuth (1857), 2 H. & N. 

4 13; IlC AthUunney, Ex p. Wilson, [1898] 2 Q. B. 547. 
(Generally, Retd. Tho Alexander (I84l), 1 Notes of Cases, 
185. 

298. — — .] — It shows the wisdom of the law 
in not too strictly adhering to tlie words of an Act 
of Parliament, where they would work injustice 
(Abbott, C.J.). — Gillon v. Boddinoton (1824), 

1 C. & P. 541 ; Ry. & M. 101 ; 171 E. R. 1308. 

Annotatwris : — Distd. Freeborn v. Leomlug, [1920] 1 K. B. 
100. Mentd. Howell v. Yomig (1826), 5 B. & C. 259 ; 
AV'ordsworth v. Harley (1830), 1 B, & Ad. 391 ; Nickhn 
1 '. Williams (1854), 10 Exch 259 ; Bonorai v. Backhouse 
(1858), E. B. Sc E. 622 ; IVRtchell v. Darley Malu Colliery 
(;o. (1881), 14 Q. B. D. 125. 

299. .] — If tho words of tho statute were 

capable of being modified so as to avoid an incon- 
venience plainly «fc manifestly arising from a strict 
construction of them, wo ought to do so (Lord 


Abinoer, C.B.). — Wbioht v. Williams (1836), 1 
M. & W. 77 ; 1 Gale, 410 ; Tyr. & Gr. 875 ; 5 
L. J. Ex. 107 ; 160 E. R. 353. 


Annotations: — Consd. Flight v. Thomaa (1841), 8 Cl. & Fin. 

231. Mentd. Rlohards v. Fry (1838), 7 Ad. & El. 698 : 

Ward V. Robins (1846), 15 M. & W. 237 ; Pye v. Mumford 

(1848), 11 Q. B. 666 ; Corlyon v. Lovoring (1857), 1 H. & N. 

784 ; Cooper v. Hubbuck (1862). 12 C. B. N. 8. 466 ; 

HoUlns V. Verney (1884), 13 Q. B. D, 304 ; Clark v. 

Somersetshire Drainage (joiurs. (1888), 30 W. R. 890 ; 

Gardner v. Hodgson’s Kingston Breweries Co., [1900] 1 

Ch. 592 ; Colls v. Homo & Colonial Stores, [1904] A- O. 

179 ; Hyman v. Van Den Bcrgh, [1908] 1 Ch. 167. 

300. .] — I would rather, if I can, put a 

large construction on the words of an Act of Par- 
liament, when, by so doing, I can do what I con- 
ceive to be justice, than interpret them so strictly 
as, in my opinion, to permit the co. to do an 
injustice (per Cur.). — Re North Midland Rail- 
way Act, Ex p. Slaters (1849), 6 Ry. & Can. 
Cas. 700 ; 18 L. J. Ch. 431. 


Annotation : — Consd. Re Donoaster’s Estate (1855), 25 L. J. 

Ch. 381, n, 

301. .] — Jones v. Harrison, No. 270, 

atiie. 

302. .] — Maitison V. Hart, No. 270, 

ante. 

303. .] — We may not put a strained con- 
struction on the language of the legislature, unless 
the natural construction would lead to something 
manifestly unjust or inconvenient wliich tlie legis- 
lature could hardly be supposed to have intended 
(Lord Campbell, C.J.). — IClias v. Nigutinoale 
(1858), 8 E. B. 698 ; 27 L. J. M. C. 151 ; 30 
L. T. O. S. 285 ; 22 J. P. 131 ; 4 Jur. N. S. 106 ; 
0 W. R. 291 ; 120 E. R. 260. 

304. .] — It must be observed that the 

doing occasionally what 1 must not call injustice, 
for that would imply that it was contrary to law, 
but hardship to particular individuals is almost 
a necessary condition of any human law (JjOBD 
Cran WORTH). — R(.)RKE V. Errinoton (1859), 7 
H. L. Cas. 617 ; 5 Jur. N. H. 1227 ; 11 E. R. 246, 
H. L. 


Annotations : — Mentd. Nawab Sidbeo Nuzur Ally Khan v. 

Jtajah Ojoodhyaram Kban (1866), 10 Moo. lud. Ai)p. 540 ; 

Jacoinb v. Turner, [1892] 1 Q. B. 47 ; llewBon v. SbcIJcv', 

(1913] 2 Ch, 384 ; Eastwood v, Ashton, [1915] A. C. 

900. 

305. .] — Logan v. Rurslem, The Guiana, 

No. 279, ante. 

306. .] — The ct. will not strain the words 

of an Act of Parliament even to do moral justice. — 
Re Musgrave’s Will (1800), 2 L. T. 719 ; 6 Jur. 
N. S. 797. 

Annotation ; — Mentd. Re Harrison’s Estate (1870), L. R. 10 

Eq, 532. 

307. .] — The question dep(;nds entirely 

ui>on tho construction of the Act of l*arhament, 
& it seems to me, that the true mode of dealing 
with Acts of Parliament is to give them their 
ordinary moaning, & to carry out what the legisla- 
ture in words enacts. Even if tlie result of such 
a construction is atte^nded with injustice, still the 
true mode is to carry it out, instead of endeavouring 
to tamper with it, & to give it what is supposed to 
be a construction more consonant with justice 
(Martin, B. ). — Ornamental Pyrographic Wood- 
work Co. V. Brown (1863), 2 H. & C. 63 ; 2 Now 


PART III. SECT. 2, SUB-SECT. 2.— D. 

257 1. Alternative construction adopted 
if ponnhle ..] — CosiiAM v. CosuAM (1899), 
25 V. L, R. 418.— AUS. 

297 ii. ,]— Where there are two 

constructioiia tho one of which will 
<lo great & umiecessary injustice, & 
41)0 other of which will avoid that 
iujuHlice & keep exactly within the 
imipo<^e for which the statute was 
passed, It Is the bounden duty of the 


ct, to adopt tho second & not to adopt 
tho first of those constructions. — R, 
V. .SvauNaxoN (1895), 4 B. G. R. 323,— 

CAN. 

297 ill. ,] — ^WiNNWioo City r. 

Buoc'K (1911), 45 S. C. R. 271.— CAN. 

297 iv. .] — Whore tho languago 

of a statute la so free from ambiguity 
as to leave no doubt as to the intention 
of the legislature, no rales of construc- 
tion are applicable & the ct. will give 


full effect to such intention even though 
tho enactment may cause Injustice. — 
R. V. Hank of Montheal (1920), 47 
N. B. R. 69 ; 49 D. L. R. 288.— CAN. 

297 V. .] — Baxkaran Rai v. 

Gobind Natii 'i’KWAiu (1890), 1. L. R. 
12 All. 129.— IND. 

297 Vi. .] — Thomson r. Galeo- 

WAY (Eaul), [1919] 8. C. 611 : 66 
So. L. R. 448 ; [1919] 2 S. L. T. 6. 
—SCOT. 



Part III. — Interpretation. 


Rep. 81 ; 32 L. J. Ex. 190 ; 8 L. T. 500 ; 0 Jur. 
N. 8. 578 ; 11 W. K. 600 ; 159 E. R. 27. 
Annoiatiem^ : — Refd. Hulls v. Estcoiirt (1803), 32 L. J. Ex. 

193. Mentd. Be English, etc.. Polling Stock Co., Lyon's 

Case (1866), 35 Boay. 640 , North Stafford Steel etc. Co. 

v. Ward (1868), h. R. 3 Exch. 172 ; Peirce v. Jersey 

Waterworks Co. (1870), L. P. 5 Exch. 209. 

308. .] — Where the legislature has spoken 

in positive terms, it is not for us to speculate upon 
their intention, nor to vary the effect which ought 
to b(j given to the Act by what we may consider 
to bo the hardsliip or injustice arising from it 
(CocKBUBN, C..T.). — R. V. Calthbop (1863), 4 
B. & 8. 216 ; 27 J. 1*. 550 ; 122 E. R. 441 ; sub 
nom. R. V. Cr.OTimop, 11 W. R. 826. 

309. .] — (1) In the construction of every 

written agreement, the surrounding circumstances 
are necessary to its proper construction that 
rule applies as much to an Act of Parliament as 
to an agreement between parties (Byleh, J.). 

(2) Where an Act of Parliament is susceptible 
of two constructions, one of which will have the 
effect of destroying the property of large numbers 
of the community & the other will not, wc must 
assume that the legislature int-ended the former to 
bo applied to it (Erle, C.J.). — Chelsea Vestry v. 
King (1804), 17 C. B. N. 8. 625 ; 5 New Rep. 85 ; 
31 L. J. M. C. 9 ; 11 L. T. 419 ; 29 J. P. 39 ; 10 
Jur. N. 8. 1150 ; 13 W. R. 157 ; 144 E. R. 2.50. 

310. .] — The ct. is bound to construe it &, 

as far as it can, to make it available for carrying 
out- the objects of the legislature & for doing justice 
between the xjarties (per Cur.). — Phiixipb v. 
PiirLLTPS (1860), L. R. 1 P. & D. 109 ; 35 L. .1. P. 
& !VT. 70 ; 14 L. T. 004 ; 14 W. R. 902. 

311. .] — The question, as my brother 

Willcs said, is whether the word “ decided ” in the 
statute is to bo read as conclusively decided, or 
only frirnd facie. It seems to me not clear that the 
legislature meant the former, & therefore as .such 
a meaning would be contrary to natural justice, I 
think we are bound to hold the contrary (Brett, 
J.).— 8JMP.SON V. Smith (1871), L. R. 0 C. P. 87 ; 
40 1.. .1. M. ('. 89 ; 21 I.. T. 100. 

Annotations : — N.F. ITiiinstcud Board of Works r. Spackinan 

(1881), 13 Q. B 1). 878. Mentd. Checl ham r. Manchester 

Corpn. (1875), L. P. 10 C. J’. 249 ; Manners r. Johnson 

(187.5), 1 Ch. I). 673 ; !>. C. C. v. Cross (1892), 61 L. J. 

M. ('. 160. 

312. .] — Where a statute is capable of two 

constructions, one of which will work manifest 
injustice, & tJie other will work no injustice, you 
arc to assume that the legislature intended that 
which would work no injustice (Brett, L..T.). — 
R. V. Monck (1877), 2 Q. B. 1). 544 ; 40 L. J. M. C. 
251 ; 30 L. T. 720 ; sub nom. R. v. Berk.s .JJ., 42 
J-. P. 190, C. A. 

313. .] — I think al.so that there i.s a general 

rule of construction of stotutes which is apfdicable 
to the matter, namely, unless you are obliged to 
do so, you must not suppose that the legislature 
intended to do a palpable injustice, & it seems 
to me that in a case where the claim is for an 
injury done to a person against his will, it would 
bo palpable injustice to deprive the lessor of a 
remedy against the sejiarate estates, just as much 
as it would be to deprive liim of a remedy against 
the joint estate (Brett, L.J .). — He Shand, Ex p. 
Corbett (1880), 14 Ch. P. 122 ; 49 L. J. Bey. 74 ; 
42 L. T. 164 ; 28 W. R. 569, 0. A. 

314. .] — Harding v. Prbece, No. 290, 

ante. 

816. .] — (1) It is not for this or any other 

ct. to decline to give effect to a clearly expressed 
statute because it may lead to apparent hardship 
(IjOrd Blackburn). 

(2) Wo are bound by a former decision of this 
ct. which held that the enactment as to the 
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necessity for a seal is mandatory & not directory 
(Lord Blaci^burn). 

(3) We ought, in general, in construing an Act 
of Parliament, to assume that the legislature 
knows the existing state of the law (Lord Black- 
burn). — Young & Co. v. Royal Leamington 8pa 
C oRPN. (1883), 8 App. Cas. 517 ; 52 L. J. Q. B. 
713 ; 49 li. T. 1 ; 47 J. P. COO ; 31 W. R. 925, 
n. L. 

Annotations ■ — As to (2) Reid. Boiimoniopth ConirH. v. 
Watts (1884), 14 Q. B. D. 87 ; Tunbridjfo WclJs Improve- 
ment Comrs, V. Bonthborough L. B. (1888), 60 L. T. 172 ; 
British Insulated Wire Co, u. I-Teecot U. I), C., f]895] 2 
g. B. 463 ; Lawford v. BUlerlcay 11. CJ„ |1903] 1 K. B. 
772 ; IToare v. Kingsbury U. C., [1912] 2 Cb. L52 ; Baker 
V. Holme Cultram U, C. (1915), 85 L. J. K. B. 799 ; Nixon 
r. Erlth U. D. C., [1924] 1 K. B. 819. aenerally, Mentd. 
L. & N. W. By. & G. W. By. v. Price (1883), .52 L. J. Q. B. 
754 ; .Scott i'. Clifton School Board (1884), 14 Q. B. 1). 500 ; 
Soothill Upper U. C r. Wakefield B. C.. [1905] 2 Cb. 516 ; 
Spencer, Whatley Se Underhill u. .SouthalbNoi-vnod U. D. 
(!. (1905), 69 J, P. 308 ; Mackay v. Toronto City Corpn., 
[1920] A. C. 208. 

316. .] — (1) I think that your lordshii-is, 

without doing any real violence either to the spirit 
or to the language of the Act of Parliament , may 
di.spose of that argument in a manner which 
certainly will avoi(i consequences in the last 
degree inconvenient & 1 may add unjust, which 
otherwise might possibly result (Lord Selborne, 
C.). 

(2) There is a numerous class of eases in which 
it has been held that certain provisions in Acts of 
Parliament are directory in the sense that they 
were not meant to be a condition xirocedent to a 
grant or whatever it may be, but a condition 
subsequent (Lord Blackburn). — Middlesex .TJ. 
V. R. (1884), 9 App. Cas. 757 ; 53 L. .T. Q. B. 505 ; 
51 L. T. 513 ; 48 J. P. 804 ; 33 W. R. 49 ; 15 
Cox, C. C. 542, H. L. ; affg. f8. C. .<rub nom. R. v. 
Middi.esex JJ. (1883), 11 Q. B. 1). 050, C. A. 

317. .] — If that is the true interiuvtation 

of the statute, if there are no means of avoiding 
such an interpretation of the statute, a 3 udge 
must come to the conclusion that the legi .stature 
by inadvertence has committed an net of legislative 
injustice ; but to my mind a judge ought to 
struggle with all the intellect he has A with all 
the vigour of mind that he lias, against such an 
interiuetation of an Act of Parliament ; A, unless 
he is forced to conic to a contrary conclusion, ho 
ought to assume that it is imiiossible that the 
legislature could liavo so intended (Brett, INl.R.). 
— I^.umstkad Board of Works v. Spackman 
(1884). 13 Q. B. 1). 878 ; 53 L. J. M. C. 142 ; 51 
L. T. 757 ; 49 J. P. 132, C. A. ; o?i appeal, sub 
nom. Spaceman v. Plumstead Board of Wokk.s 
(1885), 10 App. Cas. 229, H. L. 

Annotations: — Refd. City of Loudon Elootrlc Lighting Co. 
V, London Corpn (1901), 65 J. P. 563 ; Hall v. Manchenter 
(kapn. (1915), 84 L. J. Ch. 732. Mentd. Barlow v. Bt. 
Mary Abbotta, Konsingtou Veatry (1886), 11 App. Caa. 
257 : Gilbart r. Wandbworth District Board of Works 
(1888), 60 T. 149 ; L. C. C. ?’. CTosh (1892), 61 L. J. M. O. 
J60; Worley r. Bt. Mary Abbotls, Kensington Vestry, 
[1892] 2 Ch. 404 ; Wondon v. L. C. C. (1893). 70 L. T. 91 ; 
II. V. L. C. C„ Ex p. Edwardes (1894), 15 It. 66 ; Allen u, 
L. C. C. (1895), 64 L. J. M. C. 228 , Lavy v. L. 0. C. 
11895] 2 g. B. 577 ; Clodo v. L, C, C., [1914] 3 K. B. 852 ; 
L. G. Board v. Arlidge, [1916] A. C. 120 ; De Vortouil v. 
Knaggs, [1918] A, C. 557 ; L. C. C. v. Galsworthy, [1918] 
A. C. 851 ; L. C. C. v. Met. By., [1919] 1 K. B, 283. 

318. .] — It is a very old canon on the con- 

struction of statutes that the construction which 
leads to the least inconvenience of the two is to 
be preferred. That is what Lord Coke calls the 
“ argumenium ab inconvenie^iH ” (Bowen, L.J.), — ■ 
Card v. City op London Comrs. op Sewers 
( 1886), 28 Ch. D. 486 ; 64 L. J. Ch. 698 ; 62 
L. T. 827 ; 1 T. L. R. 208, C. A. 

Annotations : — Mentd. Teiiliero v. St. Mary Abbotts, Ken- 
elngtou Vestry (1885), 30 Ch. D. 042 ; Lynch r. London 
City Comrs. of Sewers (1886), 32 Ch. D. 72 ; (Jortion v. 
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Statutes. 


Sect. 2 . — Rules of interpretation : Sub-sect. 2, D. 

St. Maxj’- Abbotta, Kenatn^on Vestry, fl894] 2 Q. B. 742 : 
A.-G. V. London Parocblal Clmiitloa Trustees, [1898] 1 
Ch. 541 ; Aldls r. Loudon City Corpn. Q899), 47 W. R. 
514 ; Fernley v. Limehouso Board of Works (1899), 08 
L. J. Ch. 344 ; Denman v. Westminster Corpn., Cording 
V. Westminster Corpn., [1906] 1 Ch. 464 ; Davies r. 
Jiondon City Corpn., 1191.3] 1 Ch. 415; Clanricardo v. 
Congested Districts Board for Ireland (1914), 79 J. P. 481 ; 
Conron r. L. C. C., [1922] 2 Ch. 283. 

319. .] — I find in Maxwell on the “ Inter- 

pretation of Statutes” p. 184, in a section headed 
“ Construction against impairing obligations or 
permitting advantage from one’s own wrong ”... 
On the general principle of avoiding injustice & 
absurdity any construction would be rejected, if 
escape from it were possible, which enabled a 
person to defeat a statute or impair the obliga- 
tion of his contract by his own act or otherwise 
to profit by his own wrong (Loud Esher, M.R.). — 
Cowan v. Wright (1880), 18 Q. B. D. 201 ; 50 
L. J. Q. B. 131 ; 35 W. K. 297 ; 3 T. L. R. 258, 
C. A. 

Annotations: — Mentd. Tie Bussell, Ex p. Guest (1888), 4 
T. L. B. 781 ; CYawshaw v. Harrison, [1894] 1 Q. B. 79 , 
Taylor v. Sturrock, Hturrock v. Sturrock, [1900] A. C. 22.'j. 

320. .] — A very strong case of injustice 

arising from ghing tlie language of an Act» of 
Parliament its natural meaning must be made out 
before the ct. will construe a sect, in a way con- 
trary to the natural meaning of the language used 
(Cave, J.).—Re Hall (1888), 21 Q. B. U. 137 ; 57 
L. J. Q. B. 191 ; 59 L. T. 37 ; 30 W. R. 892, 1). C. 

Annotation : — Mentd. B. v. Elct lrieitv ComrM., /> 7 ). London 
Elt‘< IrKitv .loiiit (Joiiimfttc(' Co. (1920), Ltd., [19241 1 K. B. 
171. 

321. .] — In such a matter as the construc- 

tion of a statute, if the ajiparent logical construc- 
tion of its language leads to results which it is 
impossible to believe that those who framed or 
those who pass(Hl the statute contemplated, tSo 
from which one’s owm judgment recoils, there is 
in my opinion good reason for believing that the 
construction wliicli leads to such results cannot 
be the true construction (Loud Coi,EKinuK, G..T.). 
— R. 7T. Clarence (1888). 22 Q. B. 1). 23; ,58 
L. J. M. C. 10 ; 59 L. T. 780 ; 5:{ .T. P. 149 ; 37 
W. R. 100 ; 5 T. L. R. 01 ; 10 Cox, C. C. 511, 
C. C. R. 

A nnnlation : — Mentd. B. v. JMo&s & Moss (1889), 5 T. Ij. B. 
22 L 

322. .] — Whore the legislature has used 

words in an Act wliich, if generally construed, 
must le.ad to j)alpable iuju.sticc & to eonsequences 
revolting to the mmd of any reasonable man, the 
ct. wall always endeavour to place on such words 
a re.'jsonahle limitation, on tlie ground that the 
legislature could not have intended such conse- 
quences to ensue, unless express language in the 
Act or binding authority prevents such limitation 
being interpolated into the Act . — Re Brockei,- 
BANK, Ex p. Dunn & Raeburn (1889), 23 B. D. 
401 ; 58 L. .T. Q. B. 375 ; 01 L. T. 543 ; 37 W. R. 
537 ; 5 T. L. R. 444 ; 0 Morr. 138, C. A. 

Annotalkms : — Refd. B. v. Dlbdon, [191()] P, 57. Mentd. Ee 
Jonos, Exp. .Jones (1890), 24 Q. IL D. 589. 

323. .] — It is a sound & well known rule 

of construction of a statutu that if there are two 
constructions one of which wiU do great & unneces- 
sary injustice & the other wall avoid the injustice 
Si keep exactly within the purpose & objects for 
which the statute was passed, it is the bounden 


fluty of a ct. to adopt the second & not the first 
of those constructions (Lord Fiicld). — Heritable 
Reversionary Co. v. Millar, [1892] A. 0. 698, 
H. L. 

Annotation :—Vlenid. Bank of Scotland v. Maclood, [1914] 

A n 511 


824. .] — In the absence of authority, I 

think we ought to be guided by the bare letter of 
the statute, unless there is something in principle, 
or on the ground of public convenience or failure 
of justice, to qualify the 2Jrimd facie meaning of the 
language) used (Wright, J.). — R. v. Durham J.l., 
[1895] 1 Q. B. 801 ; 64 L. J. M. C. 187 ; 43 W. R. 
423 ; .«?w6 nom. R. v. Durham JJ., Ex p. Newton, 
72 L. T. 465 ; 69 J. P. 264 ; 18 Cox, C. C. 120 ; 
16 R. 319, D. C. 

325. .] — WTiere the words of an Act of 

Parliament are susceptible of two meanings 
adequately satisfying the language, & great harsh- 
ness is produced by one of them, that circumstance 
has legitimate infiuence in inclining a ct. to adopt 
the other. — Simms v. Registrar op 1*robates, 
[1900] A. C. 323 ; 69 L. .7. P. C. 51 ; 82 L. T. 4,33 ; 


16 T. L. R. 331, P. C. 


Annotations : — Apld. Payne r. B., [1902] A. C. 652. Refd. 
BuJlivnnfc v. A.-G. for VBotorla, [1901 ] A. C. 19G ; Bninton 
V. Stamp Duties Comr., 11913] A. C. 747. Mentd. A.-G. 
V. Blchmond (No. 2) (1908), 78 L. J. K. B. 1 ; /k Wldt- 
wortli, O’Bourke r. Darbisldro, [1919] 1 Ch. 320. 


326. .] — When in construing an Act of 

Parliament one finds that the primary A natural 
meaning of the words would leail to a conclusion 
which it is improbable, if not impossible that the 
legislature should hav^(' intended, one ought then, 
if the words are capable of another construction 
which does not involve the same improbabilities 
or hardship, to adopt that other construction 
(Vaughan Williams, L.,T.). — Methopolvtan 
Water Board t. Colley’s Patents, Ltd., 11911] 
2 K. B. 38 ; 80 ]j.J. K. B. 929 ; 101 L. T. 478 ; 75 
,T. P. 217 ; 27 T. L. R. 286 ; 65 Sol. Jo. 311 ; 9 
li. G. R. 483, C. A. ; on appeal, sub nom. Colley’s 
Patents, Ltd. v. Metropolitan Water Board, 
[1912] A. C. 24, n. L. 

Annotations : — Refd. Metro]to)itan Water Board i>. Avery, 
[1914] A. (J. 118 ; OddenJno v Metropolitan Water Board, 
[1914] 2 Ch. 734 ; Northern Theatres Co. r. .Shillito, [1925] 
2 K. B. 100. 


327. .] — If the words are ambiguous & 

are fairly capable of two diJTerent meanings one of 
which will or may work an injustice & the other 
will not or may not work an injustice then the 
latter interpretation is the one which should bo 
preferred. But if the words are plain the ct. has 
no right to put an unnatural interpretation upon 
them simjily because the putting of the natural 
interjiretation u])on them might work an injustice 
(Lord Sterndaj.e, M.R.). — Wankie (Xilliery 
Co. V. Inland Revenue Comrs., [1921] 3 K. B. 
344 ; 00 L. J. K. B. 1061 ; 125 L. T. 696 ; 37 
T. L. R. 738 ; 65 Sol. Jo. 626, C. A. ; on apjical, 
[1922] 2 A. C. 51, n. L. 

AnnoUittons : — Mentd. Smith v. Mooro, [1921] 2 A. C. 13 ; 

Boafio Spinning Co. r. Inland Bcvcuuo Comrs. (1920), 135 

L. T. 211. 


E. Technical Words. 

See Deeds, Vol. XVII., p. 271, Nos. 803-873. 

328. Whether technical or popular meaning 
preferred.] — When the l,egislature uses technical 
language in its statutes, it is supposed to attach to 
it its technical meaning, unless the contrary 
manifestly appears (Parke, B.). — Burton v. 


PART III. SECT. 2, SUB-SECT. 2. 

— E. 

328 i. IVhrthfr tea finical or popular 
meaninu preferred .] — It 1 h a primary 
mlo of Int^-rprotation that a word 
having a iiopnlar meaning ought to 


bo construed in that sense. One 
exception to that rule la that, unloas 
there Is aomething to the contrary In 
the context, worda of known legal 
import are to be considered aa having 
been uaed in their technical sense, 


where the law has attached tliat sense 
to them, — H. v. Hamchanpra Hhaskar 
Mavtui (1910), I. L. R. 34 Bom. 593. — 

IND. 

328 H. .] — If the legislature uses 

legal or technloal t-erms, it may well 
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Reevell (1847), 10 M. & W. 307 ; 16 L. J. Ex. 
86 ; 11 Jur. 71 ; 153 E. R. 1206. 

Annotations : — Reid. v. Income Tax Comrs. (1888), 22 

Q. B. D. 296. Mentd. Stratton v. Pettit (1855), 16 0. B. 

420 ; Bond v. Iloallnif (1861), 1 B. & S. 371. 

329. .] — In the absence of any statutable 

definition, we must assume that the word is used 
in the Excise Acts in the sense in which it is 
ordinarily understood (Rolfe, B.). — A.-O. v. 
Bailey (1847), 1 Exch. 281 ; 2 New Mag. Cas. 
324 ; 17 L. J. Ex. 9 ; 10 L. T. O. 8. 208 ; 154 
E. R. 119. 

Annotation : — Mentd. Bailey v. HarrlB (1849), 12 Q. B. 905. 

330. .] — In construing an ordinary Act of 

Parliament, every word must be imderstood 
according to its legal meaning, unless the context 
shows that the Legislature has used it in a jjopular 
or more enlarged sense ; but in a penal enactment, 
where it is sought to depart from tlie ordinai-y 
meaning of the words used, the intention of the 
Ijegislature that those words should be understood 
in a larger or more popular sense must plainly 
appear. — S tephenson v. Uigginson (1851), 3 
It. L. Cas. 038 ; 10 E. R. 252, H. L. 

AnnoUitions : — Consd. Income Tax Special PurimRca Comrs. 

V. [1891] A. C. 531. Mentd. haw SoeJoty of the 

United Kingdom v. Sbaw, Same r. Waterlow (1882), 51 

]i. J. Q. B. 249. 

331. .] — Where words have been long used 

in a technical sense, & hav'e been judicially con- 
strued to have a ceilain meaning, & have been 
adopted by the JjCgislature as having a certain 
moaning prior to a particular statute, in which 
tiioy arc used, the rule of construction of statutes 
requires, that tlie words used in such statute 
should he construed according to the sense in 
which they hav^c been so previously used, although 
that sense may vary from the strict literal meTining 
of the words. — R uckaiaboye v. Luli.oobhoy 
M ornciiUND (1852), 5 Moo. fnd. App. 234 ; 8 Moo. 
P. C. a 4 ; 22 J.. T. O. S. 203 ; 18 E. R. 884, P. C. 

332. .] — In consti'uing Acts of Parliament 

the prosimiption is, where nothing to the contrary 
appears in the context, tliat an expression is used 
in conformity with a similar expression known in 
Common l^w. — T he Magellan PiirATES (1853), 
1 Ecc. & Acl. 81 ; 18 .lur. 18 ; 164 E. R. 47. 

333. .] — We cannot put a technical inter- 

pretation on the woi'ds of this statute, but must 
construe it according to tlie oi’dinary meaning 
of the words as commonly understood (Pollock, 
C.B.). — (fowENS IK Mooue (1858), as reported in 
3 H. & N. 540 ; 157 E. R. 584. 

334. .] — The whole of the sect. A; the whole 

of the Act is of a strictly technical character from 
beginning to end. As far as I can see technical 
words are used in their yiroper technical senses. 
The nature of the rig] its deflnr'd & the nature of 
the remedies given are all technical ; & prinid facie 
it appears to me tliat tlie rule applies that technical 
words must have their technical moaning given 
to them unless you can find something in the con- 
text to overrule them (Jehsel, M.R.). — Laiud v. 
Bihggs (1881), 19 Ch. I). 22 ; 45 Jj. T. 238, C. A. 
Annotations Refd. Hyinone r. Leaker (1885), 15 Q. B. D. 

629. Mentd. Fi'amptmi r. White (1896), 40 Sol. Jo. 27.5 ; 

Kobcrls & Lovell r. James (1903), 80 L. T. 282, 

335. .] — R. 1 ’. Slator, No. 869, post. 

336. .J — The Dunelm, No. 253, ante. 

337. .] — When we have to consider an 

Act of Parliament, we must treat it in the following 
way : Acts of Parliament sometimes deal with 
matters which affect everybody, & every circum- 
stance in life. In these cases they use the ordinary 


language of the country with regard to ev€ , 

But sometimes Acts of Parliament are passed with 
special reference to particular well-known trades 
or businesses, or particular well-known trans- 
actions, in which there are terntis which everybody 
who is conversant with the particular business or 
trade, or with tliose special transactions use, & 
the moaning of which everybody who deals with 
those matters understands. When Acts of Par- 
liament deal with matters of this kind those who 
draft the Acts do not use the common words of 
the language, hut use the words generally used & 
understood in those particular trades, businesses, 
or transactions (Lord Esher, M.R.). — Unwin v. 
Hanson, [1891] 2 Q. B. 115 ; 60 L. .T. Q,. B. 531 ; 
66 L. T. 511 ; 55 J. P. 062 ; 39 W. R. 687 ; 7 
T. L. It. 488, 0. A. 

338. - — — .J — The statute which has to be inter- 
preted is one dealing with commercial matters, & 
its language must be interpreted according to its 
commercial meaning (TjOrd Esher, M.R.). — 
Cotton u. Vocjan A Co., [1895] 2 Q. H. 652 ; 65 
1.. J. Q. B. 40 ; 73 L. T. 553 ; 59 J. P. 742 ; 12 
T. J.. R. 14 ; 40 Sol. Jo. 9 ; 8 Asp. M. L. C. 98 ; 
14 R. 763, C. A. ; affd., [1890] A. 0. 457, H. L. 

339. .] — Loht) Advogate v. Stewart, No. 

2101, pos/. 

340. .] — (1) Tlie language of sect. 70 of 

the Scot tish Act is similar t-o that of sect. 77 of the 
English Railways Clauses Act . . . |A] unless there 
be some controlling reason to the contrary, the 
intciqiretalion in both cormtries should be the 
same (Loiri) Shaw of DuNFEiiAnANE). 

(2) When an Act of Parliament uses a word 
which has received a judicial construction it 
pj-esimiahly uses it in tlic same sense (Lord TjOrk- 
BURN, C.). 

(3) The usual const r-uction of general words 
following pai'ticular matters enumerated is to limit 
them by restricting tlu'ir application to matters 
similar in kind to those specifically mentioned 
(Lord Gorell). — North British Ry. t'o. 
Budhux Coal A Sandstone Co., [1910] A. C. 
116 ; 79 L. .) . P. C. 31 ; 101 L. T. 009 ; 20 T. I.. U. 
79, 11. L. 

Annotofioris ‘--Retd. A -G. 7'. Salt Union. [1917] 2 K. IL 

488. Mentd. Uuioiioinan By. v Uloiihoif: Union Firerlav 

Co., [1911] A. C. 299; Barnard 'Ar«-iic-lloth-Sti*arn8 Oil 

Co. V. Faniuhnrson (1912). 197 L T. 3.32 ; SymJnjfton r. 

(’alCMlonian By., [1912] A. C. 87 ; Aubtralla Corarnnn- 

-ivcalth r. Hazeldoll, [1921] 2 A. C. .U.^. 

341. .j — It is a .sti’ingent rule of construc- 

tion that in construing an Act of Parliament . . . 
containing technical woi’ds those word.s must be 
given their technical meaning (EAirWEiJi, L..1.). — 
Mason v. Bolton’s laBRArrY, Ltd., [1913] 1 K. B. 
S3 ; 107 L. T. 673 ; .irdi iioia. Chktwynd’s Trustee 
r. Bot.tons Library, Ltd., 82 L. J, K. B. 217 ; 
20 Mans. 1, C. A. 

342. When controlled by context.] — When it is 
clear from the context of an instrument in what 
sense words are used in that instrument the sound 
rule of construction is to attribute to them that 
meaning even though the words be technical A 
have technically a different meaning (Coleridge, 
J.).— Graham v. Ewart (1850), 1 H. A N. 660 ; 
26 L. J . Ex. 97 ; 28 L. T. O. S. 174 ; 21 J. P. 160 ; 
3 Jur. N. S. 163 ; 156 E. R. 1320, Ex. Ch. ; affd. 
sub 7WVI. Ewart v. Gr^aham (1859), 7 H. L. Cas. 
331, TI. L. 

Annotations : — Apld. MuRiuavo r. Forster (1871), L. R. G 
Q, B. 590. Mentd. Bnico v, llelllwell (1869), 5 H. & N. 
009 ; Blades v. Higrifs (1805), 11 H. L. Cas. 021 ; Joffryes 
V. Evans (1865), 19 C. B. N. S. 246 ; Hilton & Walkerfleld 

eon bo no doubt as to its meaning when 
used by tho legislature. — .S hanaoan 
V. Tannru (1905), 24 N. Z. L. R. 970.— 

N.Z. 


be that they ought to bo interpreted popular langnogo. If tho leglRlaturo 

according to their legal & toorinical uses language as to the meaning of 

meaning, but It Is quIw oompetout for which there could be no doubt If it 

the le^slature to use ormnary & were vised hy an ordinary person, there 
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Sect. 2. — Rules of inierpretaiion : Suh-seet. 2, E., F. 
& O, ; sub-seef. 3.] 

Overscors v. Bowes Overseers (1806), L. R. 1 Q. B, ZCtQ ; 
Leconflold v. lllxon (1867), L. R. 3 Kxeti. 30: Sowerby 
V. Smith (1874), L, 11. 0 C. 1’. 524 ; Ropers t\ St. Germans 
Union (1876), 35 L. T. 332; Devonshire v. O’Connor 
(1890), 24 Q. B. 1), 408 ; Fitzhardlnpo v. Purcell (1908), 
99 L, T. 154. 

F. Words Used tn Different Senses. 

343. General rule — Words construed In same 
sense.] — It. v. Poor IjAW Comrs., Re Holborn 
Union, No, 110, aide. 

344. .] — I do not consider that it 

would be at all consistent Avith the law, or with the 
course of tliis ct., to put a dilierent construction 
upon the same word in dilierent parts of an Act 
of Parliament, without finding some very clear 
reason for doing so (Turner, L.J.). — Re National 
Savings Bank Assocn., Ltd. (1866), 1 Oh. App. 
647 ; 35 L. .1. Oh. 808 ; 15 L. T. p. 128 ; 14 W. B. 
1005, L. J.L 

Animtahons .-—Mentd. l?r Diamond Fuel Co. (1879), 13 
Ch, D. 400 ; Jfc CoiiHolidiit-od South Rund Mines Deeii, 
[1909] W. N. 60. 

345. .] — It is a sound rule of con- 

struction to give the same moaning to the same 
word occurring in different parts of an Act of 
Parliament (Cleasby, B.).— (’ourtauld v. Legii 
(1869), L. K. 4 Exch. 126 ; 38 L. .1. Ex. 45 ; 19 
L. T. 7.37; 17W. B.466. 

Arenolations : — Mentd. Cooper r .Strakor (1 888), 40 Ch. D. 
21 ; Coliis r, Lauphor, [1891] 3 Ch. (!59 , Smith r. Baxter, 
11900] 2 Ch. 138 ; Colls r. Home & Colonial Stores, 119011 
A. C. 170 ; Ambler r. Gordon, [1905] 1 K. B. 417 

346. .] — As a general rule a word is 

to he considered as used througliout an Act of 
Parliament in the same sense A therefore wo may 
look through tlie other sects, in order to arrive 
at the construction of this sect. (.1es.sel, IVLB.).-- 
Spencer r. Metropolitan Board of Work.s 
(1882), 22 Ch. 1). M2 ; 52 L. J. ('h. 219 ; 17 L. T. 
459 ; 31 W. B. 347, (\ A. 

Annoixilion : — Befd. G. W Rj" r. Swindon & Clielletiham 
Extension Rj', (1882), .52 L .T. Ch. 306. 

347. Word used in different senses.]— -Davison 
V. Barber (1617), Hob. 183 ; Moore, K. B. 886 ; 
80 E. B.. 330. 

.^IwnoladVms .•--Mentd. Thomas r. Sorrell (1673), Freeui. 
K, B. 85 ; Fide v. .Stephens (172:5), 2 Ld. Raym. 1333. 

348. .] — The principal question relates to 

the meaning of the word “ yard ” A tlic true way 
of construing the Act is to look at the dilTerent 
sections in which that word, eitlicr singly or with 
anything adjoined to it, in the way of an adverbial 
sub.stantive, or anything else which may give it a 
particular qualification, is used, A then to consider 
whether it is not evid<-nt, on the face of the Act, 
that the word must have diOereut significations 
in the different sects. (Sjtadwell, V. -(’.). — Stone 
V. Commercial By. Co. (1839), 1 By. A ('an. Cas. 
375 ; on appeal, 4 My, A Cr. 122, L. C', 

A nnoldtionH : — Mentd. Walker r. FnH(.t!ru ('oiinLlfs Ry. 
(1818). 5 Rv. <S: Can. Cas 469 , Adams i\ Jjondon & Black- 
well By. (18.50), 2 H. &■ Tw. 285 ; Hill r. G. N. Ry. (18.54), 
3 Eq. Rop. 324 ; Repent's Canal Co. v. Ware (1857), 23 
Boav. 575 ; Haynes r. Havnes (1861), 1 Drew. & Sm. 
426 ; Stretton v. Great Western & Brentford Bv. (1870), 
40 L. J. Ch. 51, n. ; Bichardson r. Elniit (1876), 2 C. P. T). 
9 : Eecl. Coiiirs. r. City of London Sowers Comrs. (1880), 
] 1 Ch. D. 305. 

349. .] — ('onsiderahle difficulty arises in 

the construction of this Act of I’arliament, by 
reason of the word “ rent ” being used in two 
different senses tliroughout. ... In the very first 
sect, of the Act, the interpretation clause, it is 
used in both senses (Lord Denman, C.J.). — Doe d. 
Anoell V. Angell (1846), 9 Q. B. 328 ; 15 L. J. 


Q. B. 193 ; 6 Jj. T. O. S. 620 ; 10 Jur. 705 ; 116 
E. B. 1299. 

Annotations : — Reid. Bafnos v. Lumley (1868), 16 W. R. 
074. Mentd. Liphtfoot v. Mnybcry, [1914] A. C. 782 ; 
Hficocks V. yilcucks, 11910] 2 Ch. 101. 

350. .] — (1) Once it becomes necessary to 

seek the meaning of a term occurring in a statute 
the true rule of consti’uction appears to us to bo 
not to limit the latitude of departure so as to 
adhere to the nearest possible approximation to 
the ordinai’y meaning of the term or to the sense 
in which it may have been used before but to look 
to the purpose of the enactment, the mischief to 
he prevented A the remedy wliich the legislature 
intended to apply {per CUR.). 

(2) When it is said that in construing the 
statute in question tlie same effect must he given 
to the word “ marry ” in botli j)arts of tlie sentence 
A that consequently as the first marriage must 
necessarily be a perfect A binding one the second 
must be of equal efficacy in order to con.stitute 
bigamy it is at once self evident 1-hat the jiroposition 
as then stated cannot jiossibly hold good {per 
(Jur.). — B. r. Alien (1872), I,. K. I U. (J. K. 367 ; 
41 L. J. M. (J. 97 ; 20 L. T. 664 ; 3(5 J. P. 820 ; 20 
W. B. 750 ; 12 Box, C. C. 15)3, C. 0. B. 

Annotnlioyi :—Ginir(dly, Mentd. R. f. Deo (1884), 15 Cox, 
C. C. 579. 

351. .] — Now it is obvious that the word 

“ property ” is used in two totally different 
senses (North, Re Smith, (Jheen v. Smith 

(1883), 24 Ch. D. 672 ; 52 L. J. (^h. 921; 49 

L. T. 297. 

G. Different Words I'sed of Same Snhjeci-Malter. 

352. Presumption of different meaning.] — 
When the legislature in the same sentence uses 
different words we must presume they were usotl 
in order to expre.ss different ideas (Lord U'1':ntJ':u- 
den, ()..T,).--B. V. Great Boi.ton (Iniia]51TAnth) 
(1828), 8 B. A G. 71 ; 2 Man. A By. K. B. 227 : 
1 Man. A By. M. V. 401 ; 6 L. J. O. S. M. G. 81 ; 
108 E. R. 009. 

353. .] — 4’he emplojirient of different 

language in the same Act may in some cases help 
to show that the legislature had in view dilferent 
objects, but a chang*' m language cannot- lie relied 
on as furnisliing a general rule of construction 
{per Cur,). — I;Awlks.s r. Sullivan (1881), 6 Ajip. 
(’as. 373; 50 I.. J. P. ('. 33 ; 44 L. T. 897 ; 29 
W. B. 917, P. (’. 

354. .] — It is a rule of consl-niction that 

wliere in the same Act of Parliament, A in relation 
to the same subject-matter, dilTerent words are 
u.sed, the ct. must see whether the legislature has 
not made the alteration intentionally A with some 
definite purpose ; prhnd facie such an alteration 
would be considered intentional (Iekd Esher, 

M. B.),— Brighton I’arish Guardians v. Strand 
TTnion Guardians, [1891] 2 B. 156 ; 60 L. .1. 
M. C. 105 ; 04 \j. T. 722 ; 55 .1.1*. 743 ; 39 W. K. 
581 ; 7 T. li. B. 652, C. A. 

355. .] — Goldsmid v. Hampton (1858), 5. 

C. B. N. S. 94 ; 27 I.. .T. C. P. 286 ; 31 L. T. O. S. 
248; 4.)ur.N.S. 1108; 6W. B.768; 141E. B. 37. 

Annotations Rrfd. Rood r WlgginH (1802), 13 C. B. N. S. 
220. Mentd. Rooxos v. Huwkos (1801), (1 L. T. 53. 


Sub-sect. 3.- Construction with reference 
TO Consequences. 

356. Words of statute clear — Consequences not 
regarded.] — Where the law is known, A clear, 


PART III. SECT. 2, SUB-SECT. 2.— F. 

347 i. IF ords used in different senses.] 


— Where there are Bindlar words found 
in two different bccIh. of an Act of 
I’arllamcnt they are not of necessity 


1o bo construoiL similarly. — C rowdkr 
V. Irish NoRTn-WKSTKnx Ry. Co. 
(1809), 17 W. It. 804.— IB. 
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though it be unequitable «fe inconvenient, the 
judges must determine as tlie law is, without 
regarding the xmequitableness or incoiivemency. 

Those defects, if they happen in tlie law can 
only be remedied by Parliament ; therefore we 
find _many statutes repealed, & laws abrogated by 
Parliament, as inconvenient, wliich before such 
repeal or abrogation, were in the cts. of law f,o be 
strictly observed. 

But where the law is doubtful & not clear, the 
judges ought to interpret the law to be as is most 
consonant to equity, & least inconvenient. — 
PixoN V. Harrison (1009), Vaugh. 90 ; 124 E. R. 
958. 

Annotations : — Rold. Prooedenoe, etc., of the JudgcB (un- 
dated), Fortea. itep. 382. Mentd. HerriTig v. Urowu (IfiSO), 
Comb. 11 ; Shortridgo v. Lamplugh (1702), 2 Ld. Raym. 
798 ; Armsti’onff d. Neve v. Woolwev (17:>,j), liarnes, 4G7 ; 
Hill V. Saunders (182.')), 4 li. & (\ .'529. 

357. .] — It is true, when the words 

of a law extend not to an inconvenience rarely 
haiipening, tfe do to those which often happen, it 
is good reason not to strain the w’^ords further than 
they reach, by saying it is casus omisus, Sc tliat the 
law intended qurr frcquoiiius accuJuiif. 

But it is no reason, when the words of a law do 
enough extend t o an inconvenience seldom liappcn- 
ing, that they shouhl not extend to it as well as if 
it happened more frequently, becaus(‘ it happens 
but seldom.-- Holk v. Horton (1979), Vaugh. 
900; 124E. R. 1119. 

Annotatton : — Mentd. Smith r. Tindal (170G), 11 Mod. Tlcp. 
102. 

358. .] — If the legislator has made 

use of words which are plain, it may be a question 
in some cases whether we may not control them 
so as to prevent their working an injury, but we 
cannot, in this ease, deprive tlie clear words of tlie 

of t-heir fair meamng, because in some other 
cases it would ap])ly to produce some incon- 
venience (Loud Ellknbououoii, (\J.).-- -Waii.is 
V. Smi'iti (1804), 1 Smith, K. B. 91(5. 

.] — Where the language of the 
Act is clear A explicit, we must give eftect to it, 
vvhatev('r may lie the con.sequenees ; for in that 
cas(‘, the words of the statute sjieak the intention 
of the legi.slature {per Cuu.). — WAumniToN e. 
Lovctand (1892), 0 Bli. N. S. 1 ; 2 Dow. A (U. 
480 ; 5 E. R. 499, If. L. 

Annotations : — Apld. Smecton r. Collier (]Si7), 1 Exeh. I.*)?. 
Apprvd. Edwiirds v. IIodgcH (185.'>), 1.') C. B 477 ; Crey v. 
I’curHon (18, '57), (5 H. Ij. Cas (>1. Apld. Biadlnugh v. 
Clarke (1883), 8 Ai)p. (}as. ."Cid. Refd. 'i'oldervy i\ Colt 
(1830), 1 M. & W. ; Alj»)<)(t r. Middleton, Bhiketts 
r. Carpenter (18.'58), 7 II. L, Cas. (58 ; R. r. Bird (1851), 5 
Cox, C. C. 20 ; Ciimlry t\ I'inmper (18.52), 1 Do G, M. tc G. 
502 ; Miller v. Salomons (1852), 7 lOxch. 175 ; A.-G. v. 
llallett (1857), 2 U. iV N. 3(58 . 'rholln.sson v. Rcndlesham 
(1859), 7 H. E. (kis. 429 , Cliristophcrson r. Lotinga 
(1804), 15 B. N. S. 809 ; Reed v. Braitliwalto (1871), 
h. 11. 11 En, 514 ; Rhodes r. Rhode.s (1882), 7 Aj/p. (^as. 
192 ; R. V. Yates (1883), 48 .1. P. 102 ; Hill v. East .V We.st 
India Dock Co, (1884), 9 App. Cas. 118 ; Bodega Co. v. 
Martin, [1915] 2 Ch. 385. Mentd. Jic Atkinson (1852), 2 
Do G, M. & G. 14 0 Doc d. Nemnan v. Rusham (1852), 
17 Q. B. 723 , Mill r Hill (1852), 3 U. L. Cas, 828. 

360. .]--In construing a .statute, we 

must not look to cases of very rare A singular 
occurrence, but to those of every day’s experience , 
A, whatever may be the consequence, we must 
interpret the statute according to tlie jilain import 
of the language employed in it (TTndae, C.J.), — 
Hyde v. Johnson (1830), 2 Bing. N. O. 770 ; 2 
Hodg. 94 ; 3 Scott, 289 ; 5 L. ,1. C. P. 291 ; 192 
E. R. 299. 

Annotations: — Mentd. Clark u. Alexander (1844), 8 Scott, 
N. R. 147; Toms r, Cuming (1845), Cox. & Atk. 60; 
Grant v. Maddox (1846), 15 L. J. Ex. 104 ; Davies v. 
Hopkins (18.57), 3 C. B. N. S. 376 ; Francis v. Hawksley 
(1859), 33 L. T. O. S. 182 ; R. v. Kent .IJ. (1873), L. K. 8 
Q. B. 306 ; Williams v. Mason (1873), 28 E T. 232; 
Swift V. Jewsbury (1874), L. R. 9 Q. B, 301 ; lie Whitley 
Partners (1886), 32 Oh. D. 337, 


361. .] — No inconvenience is so great 

as the straining the words of a statute, or the 
depai'ture from established rules, in order to meet 
a sptscific grievance (CoiiERiDGE, J.). — B. v. 
Ip.swiciT Rkoorder (1898), 8 Bowl. 109 ; 1 Will. 
Woll. A H. 997. 

362. .] — We have been strongly 

pressed with the inconveniences that may result 
from this construction of the statute. Wo are 
not insensible to them, but the only proper elTect 
of that argument is to make the ct. cautious in 
forming its judgment. We cannot on that account, 
put a forced construction on the Act of J^arliament 
{per (hiR.). — H ajx. V. Franklin (1898), 9 M. A W. 
259 ; 1 Horn A II. 8 ; 7 L. J. Ex. 110 ; 2 .Tur. 
97 ; 150 E. R. 1141. 

Annotation : — Mentd. lie London &, Eastern Banking Corpn., 
Ex p. Long\vorth8 Exors. (1859), 29 L. J. Ch. 55. 

363. .] — It is certainly very possible 

that all the consequences of tlus enaclnumt were 
not before the legislature m franiing tliis statute ; 
but iliat. consideration will not authorise us to 
refuse to give eOect to language which i.s clear A 
unambiguous (JjORD Denman. (h.L). — R. v. Wms- 
SENDINE (Injiafutakts) (1842), 2 Q. 13. 4.50 ; 1 
rtal. A Dav. 500 ; 11 L. .1. M. (!. 42 ; 6 J. P. 185 ; 

0 .kur. 192 ; 111 E. J{. 178. 

Annotation .-—Mentd. R. v. Whitby (1870), L. R. 5 Q. B. 325. 

364. .j — Abel r. Lee, No. Ill, naie. 

365. .]— -It is the duty of judges in all 

cases to give fair A full otlect to Acts of Parliament 
without regard to the particular consequence in 
the special case, A not to indulge m conjecture as 
to what the h-gislature would have done if a 
particular case liad been iirosented to their notice 
(.1E.SSEE, M.R.). — A.-(L V. Noyes (1881), 8 (L B. D. 
125 ; 51 L. J. Q. B. 195 ; 45 L. T. 520 ; 90 W. R. 
494, C. A. 

Annotation : — Refd. Birmingham Corpn. v. Birmingham 
Canal Navigations Co. (1905), 49 Sol. Jo. 536. 

366. .J — The argument uh iucuii- 

vcpioiti carmot prevail against the jilain words of 
the statute (Drove, J.). — Clark lu Wallond 
(1889), 52 L. J. Q. B. 921 ; 91 kV. R. 551 ; sub 
iioru. thARK V. Lowley, 48 L. T. 702 ; 47 .1. P. 
551. D.C. 

367. — .] — It must ho admitted that if 

language of the logislatm-e, interpreted according 
to tlie recognised canons of construction mvolv'es 
this result, Aour Lordships must frankly yield to 
it, even if you slioiild bo .sati.sfied that it was not 
m tlie contemplation of the loRislature (TjORD 
llERscJiELL). — (^ox IK Hakes (1890), 15 App. Cas. 
,500 ; 54 .1. P. 820 ; 0 T. L. R. 405 ; sub nom. 
BELL-(h)X V. llAKJ'js, 00 L. J. Q. B. 89 ; 03 L. T. 
95>2 ; 99 W. IL 1 45 ; 17 (Jox, C. C. 158, II. L. ; 
reesq. S. th sub nom. Ex p. Cox (1887), 20 (^, B. 1). 
1, i\ A. 

Annotations Refd. Jii Standard Mannfactnring Co . [1891] 

1 Ch. 627 Watnoy, Combe, Held i\ Berners, [1914] 3 

K. B. 288 Be Vfixatiout. Actions Act, 1896, lie Boalor, 
11915] 1 K. B. 21. Mentd. R. v. Barnardo (1889), 23 

Q. B. D. 305 ; Barnardo v. McITngb, [1891] A. C. 388 ; 

R. V. Barmidf), .Fonea’s Case, [1891] 1 Q. IJ. 194; R. v. 
•Tackson (1891), 64 L. T. 679; The Tynnskl, [1895] P. 
142 ; Seaman r. Bnrlev, [1896] 2 Q. B. 344 ; R. v. Halliday, 
11917] A. C. 260 ; Brady r. Gibb (1921), 37 T. L. B. 975 ; 
R. V. Cannon Row I’olleo Station, Ex p. Brady (1921), 91 

L. ,1. K. B. 98 ; I’asbondcr v. A.-G., Kramer v. A.-G., 
[1922] 2 CFi. 850 ; Seerotary of State for Homo Affairs r. 
O’Brien, [1923] A. C. 603; Campbell v. Poliak. [1927] 
A. C. 732 ; Eslnigbayl Eloko r. Nigeria Government 
Administering Olllcer, [1928] A. C. 459. 

368. Unless leading to breach ot 

common law.] — Where a statute is so specially 
framed as this is, we ought not to travel out of its 
words, A engraft exceptions upon it which are not 
expressed. Still, if it could be shown, that, by 
following those words strictly, a party did any- 
thing contra bonos mores or against the common 
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Statutes. 


Sect. 2. Rides of inierpretnlion : Siib-spcts. 3 
4, A.] 

law, t here might be good reason for departing from 
their literal co^truction. But here there is 
nothing of the kind. Primd facie y every act may 
be done on a Sunday (Mauij?, .T.).~Rawi.ins v. 
West Derby Overseers (1846), 2 0. B. 72 • 
‘fe Atk. 132 ; 1 Lut. Beg. Oas. 373 ; Bar. & 

■’ ^ 5 C. P. 70 ; 10 

Jur. 268; 135 E. R. 868. 

An^intion^’ — Mentd. Hiiffhes v. Griffiths ( 1862 ), 13 C. B. 


369. Words capable of alternative construction 
“Alternative consequences considered.] — I think 
it must be obvious to anybody who reads this rule 
that it is capable of either construction. It is 
unfortunate!)- expressed in such language that it 
loaves it quit^ UvS much open with regard to its fonn 
of expression to the one interpretation a,s to the 
other. What, then, is to be done ? We must try 
lY get at the moaning of what was intended by 
oonsidei’ing the consequences of either construc- 
tion (l^RE'rr, L..T.).— The B. L. Alston (1882), 8 
P. 1>. .") ; 48 L. T. 409 ; 6 Asp. M. I.. C. 43, C. A. 
Annuiation : — Consd. Tho riiiladciphlan, [1900] ]\ 4.3. 

370. .] — R,eih V. Reid, No. 1()H4, post. 

^71. — .] — If the language is ambiguous 

& admits of tv\’o 3dows you must not adopt that 
view which leads to manifest public miscliief 
(Bowen, L..7,).— It. ??. Lonhon ('ottnty .1.1. A 
London Codnty (VjuNriL, [1893] 2 (^. B. 476; 
0:i L. .T. Q. B. 148 ; 69 L. T. 082 ; 58 .1. P. 69 ; 
9 B. 14 ; Byde’a Bat. App. (1891-93) 360, C. A. ; 
())} appeal, sub houu London County (UiUNuiii v. 
St. (iEOtui^E's Union Assess.ment Uommii’Tee, 

1 1894 ( A. C. 600, If. L. 

AnnoUdinna — Consd. Paterson r Ardrossun Harbour Co. 

(192(i). il) H. W. (t C. 021. Apld. Penman r. Caprmgton 

Sc Anrhiorhan CulhcrleK (li)2(i). 19 H. W. (’ C. 004 . Mentd. 

B. V. City of London Assmt Com . [P.)07J 2 K. H. 704 ; 

P. r. London County 3.1 , A'j: p. Lneke, Lanoustor & .Tohn- 

son (1928). 139 L. T. 609. 

372. ^ . 1 — Where the intention of the 

legislature is not easily gathered from tlie language 
of an Act of Pavliauu'nt, we are entitle<l, in en- 
deavouring to elucidate it, to follow out the conse- 
quences which would seem to flow from this oi- 
that interpretation. The more novel or momentous 
the consequences, the more explicit A direct should 
wc expect the enactment to bo (JiORD Couham). — • 
MAN.S10N llousro As.socN. ok Hailwav 'rifAKFIU r. 
London A South Wd-:sTKHN By. ()o., as repoH-ed 
in [189.5] 1 Q. Ji. 927 ; 9 By. A Can. Tv. Cas. 20. 


373. .] — I think that, at all events, 

tho language of tlie sect, admits of the two inter- 
pretations which I have mentioned. In consider- 
ing which ought to be adopted, regard may be paid 
to the consequences of adopting one or other of 
them (Stirling, .L). — Re Citaytor, [1900] 2 Ch. 
804 ; 69 L. .1. Ch. 837 ; 49 W. R. 125 ; 16 T, L. R. 
646 : 44 Sol. Jo. 674. 

Annotation : — Mentd. Ite Hall, Hall v. Hall, [1910] 2 Oh. 488. 

374. .] — I entirely agree with the 

observation of resp.’s counsel that we have only 
to interpret this statute, A that we are bound to 
give it the fullest moaning the words compel us 
to do. But w'hen the language is couched in sucli 
general terms, then, as has been remarked upon 
this very statute, the cts. can give such decisions 
as the w^ords admit of without imposing conse- 
iiuences which would be very serious (Lord 
Alverstone, C.J.). — Bullen ?\‘Ward (1905), 74 
L. J. K. B. 916 ; 93 T;. T. 439 ; 69 J. P. 422 ; 64 
W. H. 411 ; 21 T. L. H. 753 ; 49 Sol. .Jo. 743 ; 21 
Cox, C. C. 28. D. C. 

AnnoMion : — Mentd. Amorettor. James, [191.5] 1 K. B. 124. 

375. .] — Where alternative con- 

structions arc e(]ually open, that alternative is to 
be clio.sen wdn'cli wall bo consistent with the smooth 
w'orking of tlie sy.stom which the statute purports 
to bo regulating ; A that alternative is to be 
rejected which will introduce uncertainty, friction 
or confusion into the working of the system (IjORd 
Shaw of Dunfermline). — Shannon Realties, 
Ltd. t’. St. Michel (\Tlle de), [1 921] A. C. 185 ; sith 
voin. Shannon Realties, I.td. v. St. Michel 
Town, Pesant v. Same, 93 L. J. P. C. 81 ; 130 
L. T. 518, P. 0. 

Construction leading to hardship or injustice.] — 
See Sub-sect. 2, D., anic. 

Construction leading to absurdity or repugnance.] 
— Sec Sub-sect. 2, C., aide. 

Unreasonable construction .] — See Sub-sect. 2, 
B., ante. 


SUB-SEUT. 4. — (^INSTRUCTION WITH REFl-niENCE TO 

Intention of Legislature. 

A. In General. 

376. How far intention considered.] — The 

judges of tlie law in all times past have so far 
pursued tlie intent of the makers of statutes, 
that they have expounded Acts which were general 
in words to be but particular where the intent was 


PART III. SECT. 2, SUB-SECT. 3. 

363 1 . Words capable of alternative 
cnnstniclitin — Alter native cnnsei/ncnocs 
evnsuiend.] — W’licro tho lanKuajfe of 
an onactmont Is snsoeptlhle of two 
oonstmetions, regard must bo had to 
tho general objeet & purpose of the 
Act, &, if, the aet done is not withib 
(be general purview of the statute, 
regard niay he bad to the coiisequeticos 
of either construction. If one con- 
struction will do manifest injustice A 
tho otlior avmld it, tho latter con- 
strnetion shall be adopted, — I ncuam 
1’ Hrio Ja:ii (1912), 15 C, L. R. 267.— 
AUS. 


369 ii. - .]— SriEUt'. Huntkk 

Kiveii Steam Naviuatiox Co, (1860), 
2 J^egge. 1351.— AUS. 

389 III. - — - - — -.] — Hick}-:y V . 


Staekkh, [1924] 1 D. L, K. 440; 53 
O. L. U. 41 1.— CAN. 

PART III. SECT. 2, SUB-SECT. 4.~A, 

376 1 . Horn far intention considered.'\ — 
It Is the duty of the ct. so to interjiret 
Acta of Parliament as to give them full 
effect, 80 as to carry out tho manifest 
Intention of the legislature, oven 
though the ct. ho compelled to strike 


out words to do ao. — R. r. Du\pkh 
( 1870), 1 V. R. (Law) 1 lb,— AUS. 

376 ii, .1— /fc Wood (1900), 26 

V. L. R. 1.— AUS. 

376 111. - ] — lie' .8ook\ Nwd 

Veuma (1905). 7 W. A. L. R. 225 — 

AUS. 

376 iv. .] — /te Yates. R'j" r>. 

Waijsh, lie Yates, Kr p. .Tohvson 
( 1925), .37 O. L. R. 30 ; [1926] Argus. 
L. R. 40,— AUS. 

376 V, .] — Fruit M\hketino 

COMMITTKK <»E DlllKCTiON V, CoLlJNS 
(1925), 36 G. L. R. 410 ; 31 Argna 
L. R. 322.— AUS. 


876 vi. .] — R.a\ Freeman (1890), 

22 N. S. R, (10 R. & G.) 506.— CAN. 

876 vli. .] —In construing an Act 

of Parliament It is tho duty of the ct. 
to consider wliat the facts were In 
respect to which it was framed, A 
the object as appearing from the Act, 
A, taking all those together, to see 
whut Is the Intention appearing from 
tho language when used with reference 
to such facta, A with such an object. — 
R. V . Hawthorne (B. C.) (1907), 5 
W. L. R. 279.— CAN. 

876vlii, .] — Kaulbach V . Wood- 


uou’rH (1915), 49 N. H. R. 46.— CAN. 

376 JX. . ] —UOLHMW?'. Haeikax 

CORPN. (1915), 48 N. H. IL 442.- -CAN. 

376 X. .] — R V . Minor (1926), 

53 N. S. R. 551.— CAN. 

376 xi. .] — For tho purpose of 

nhcertalning the Intention of the 
leglalature In passing an Act, wffiore 
that intention, so far as con be gathered 
from tho Act itself, appears aouhtful, 
tho olijocts A reasons may be referred 
to — Shaik Mooha V. Shaik Ehna 
( 1884), I. L. R. 8 Bom. 241.— IND. 

376 xii. .] — In Interpreting 

statut-es the more literal construction 
ought not to prevail If it la opposed to 
tho intention of the legislature as ap- 
parent by tho statute, A if tho words are 
Hufflclontly flexible to admit of some 
other construction by which that 
intention will ho hotter effeotuated, — 
R. V . Horn (1809), I. L. R. 21 All. 
.391.— IND. 

876 xM. .] — Lala SURA.T Prosad 

V. Golab Chanp (1901), I. L. R. 28 
Calc. 517 ; 5 C. W. N. 640.— IND. 

378 xiv. .] — When tho words of a 

atatute admit of but on© meaning a 
ot. is not at liberty to speculate 
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particular. — S tradling v. Morgan (1500), 1 
Plowd. 201 ; 76 E. R. 308. 

Jnnotations : — Consd. Garnett v. Bradley (1878), 3 Ann. Cob. 
944. Befd. Agard v. Candinh (l&yi), Oro. Kliz. 327 ; 
Foetor’e Case 11 Co. licp. 66 b ; A.-G. v. Andrew 

(1056), Hard. 23 ; 11. v. O’Connell (1843), 2 1.. T. O. S. 
248 ; Hawkins v. Gatbercolo (1855), 6 He G. M. & G. 1 ; 
Crofts V. Middleton (18.56), 8 Do G. M. & G. 192 ; Koer 
V. Brown (1859), 28 L. ,T. Ch. 477 ; Ife Anglesea CoUiery 
Co. (1860), 1 Cli. App. 5.55 ; lie National Savings Bank 
Assocn. (1806), 1 Ch. App. 647 ; Jte Boland (1866), 1 Ch. 
App. 356 ; Bradlaugh v. Clarke (1883), 8 App. Cas. 354 ; 
Cox V. Hakes (1896), 15 App. Cas. 506; kc Standard 
Manufacturing Co., (18911 1 Ch. 627 ; Eastman Photo- 
graphic Materials Co. v. Comptroller General of J^atents, 
Designs & Trademks., fl898] A. C. 571 ; U. r. West 
Biding of Yorkshire! County Oonncil, [1906] 2 K. B. 676 ; 
Banburj' v. Bank ol Montreal, [19181 A. C. 626 ; A.-Q. v. 
Brown, [1920J 1 K. B. 773 ; Rhondda’s (.'laiin. |1922i 
2 A. C. 339; Secretary of State for Homo Affairs v. 
O’Brien, [1923] A. C. 603. Mentd. Caudrey’s Case 
(1591), 5 Co. Rep. 1 a; Canterbury (Arohbp.) Case, 
Green v. Bulscr (1590), 2 Co. Rep. 46 a ; Bonham's Case 
(1610), 8 Co. Rep. 113 h; Powiter’s Case (1610), 11 Co. 
Rep. 29 a: Oxford University Case (1613), 10 Co. Hep 
53 D ; Redo v. Sanderson (1617), Cro. Jae. 440 ; Grisscll v. 
JiCo (1623), Palm. 368 ; Case of Comendam’s, Woodley v. 
Exeier (Bp.) & Manneriug ( 1 (524), Win. 94 , Wiseman r 
Cotton (166.3), 1 Kob. 505 ; R. v. Hornby, Banker's Case 
(1694), 5 Mod. Rep, 29 ; Waddlngton v. Tbellw’elt (1769) 
4 Burr. 2450 ; R. r. Amery (1786), 1 Term Bcp. 363 
Meath (Bp ) r. Winchester (183(5), 3 Bing. N. C. 1H3 . 
A -G. V. SllJem (1863), 2 H. & C. 4.31 ; Coomher t\ Berks 
J.T. (1882), 9 Q. B. D. 17. 

377. .] — (1) Wlioever would con.sidcr an 

Act well ought always to have particular regard to 
the intent of it, A according as the intent appears 
he ought to construe the words {per CuR.). 

(2) The King is bound by the statute, for of a 
law whicii b<*Iongs to a eoTninon person, be it th<‘ 
common law, or a special law, every man shall 
take advantage, wliieh the King of common rigid, 
cannot. d(‘feat (per Cuii.). 

(.’{) It i.s usual for the legislature in Acts of re- 
straint which ttioy intend to bind the King to name 
liim exju’essly, A if he is not o.\[)rc'Ssly named it has 
always been taken lieretofore that the legislature 
intended only to bind the subjects (per (hue). 

{4 ) In general statutes made for the safe.ty of 
inheritances, or for the public good, the expositors 
of tlioin have construed them according tk) the 
rour.se of the rommon law, viz., that they shall 
include t he King, not withstanding he is not named 
{per C)pu.). — WiBLioN V. Rrrkley (liiOl), 1 
Plowd. 227 ; 75 E. R. .‘145. 

AnnofoHimfi • — As to (1) Befd. Wolferstan v. Lincoln (Bp.) A 
Whltohead (1763), 2 Wits. 174 ; Cmftsr. M](l<ileton (1850), 
8 De G, M. AG,] 92, As to (2) Refd. EeclChinstic^il i'ersons 
Case (1601), 5 Co. Rep. 1) a; Caw of a Fine (1601), 7 
Co. Rep. 32 a. As to (3) Befd. R. v. Loiuion (Rp.) A 
Lancaster (1693),! (Show. 441 ; A,-G. v. DonaldHtin (1812), 
10 M. A W. 117. As to (4) Refd. Magd.alen College Cam- 
bridge Cose (161 5), 11 Co. Rep. 66 b. Oencrally. Refd. 
Prlnee’s (-aso (160()), 8 Co. Rep. 1 a; A.-G. v. Allgood 
(1 743), Park. 1. Mentd, Jloydon’s ( 'me (1.584), .3 Co. Rep. 
7 u : Sadlers’ Co, (’ase (l.)88), 4 Co. Rcii. .54 b; Strata 
MereolJa’s Ouse (1591), 9 Co. Rep. 24 a ; vVoods’ Case, R. 
V. Bushopp, A.-G. i\ Bnsboiip (1595), 1 Co. Bop. 40 b, 
Anderson’s Case (1597), 7 Co. Rep. 21 a; Butt’s Cose 
(1600), 7 Co. Bep. 23 a; Atkins r Longrllc (1604), Cro. 
•Tae. 50 ; Rutland’s Case (1605). 6 Co. Rep. 52 b ; Calvin’s 
Cose (1609), 7 Co. Rep. 2 a ; Tumor’s Cnso (1610), 8 Co. 
Rep. 132 a; Peytoo’s Case (1611), 9 Co. Rep. 77 b, 
Priddle A Mapper's Case (1612), 11 Co. Rep. 8 b ; Seymor’s 
Case (1612), 10 <lo. Rep, 95 b ; Sutton’s Hospital Case 
(1612), 10 Co. Rep. 23 a; Whistler’s Caso (1613), 10 Co. 


Rop. 63 a ; Wlnchoombe v, Winchester (Bp.) & Pull-on 
(1616), Hob. 166 ; R. v. Hampden (1637), 3 State Tr. 826 ; 
Wiseman v. Cotton (1663), 1 Keb. 605 ; R. v. Hornbj^ 
Banker’s Case (1695), 5 Mod. Rep. 29 ; Banbury v. Wood 
(170.3), 1 Salk. 5 ; R. r. Berkley A Bragge (1754), 1 Keny- 
80 ; Doe d. Hayno v. Redfcrn (1810), 12 East, 96 ; Hollo- 
way V. Berkeley (1826), 6 B. A C, 2 ; Meath (Bp.) v, 
Winchester (1836), 3 Bing. N. C. 183. 

378. .] — (1) For everything which is 

within the intent of the makers of the Act, although 
it be not witliin the Jotter, is as strongly within tlie 
Act as that which is within the letter A intent 


also {per Cltr,). 

(2) For tlie bet ter apprehension of the pimview, 
the preamble of the Act is to be considered, which 
Dyer, J., termed a “ key to open the minds of 
the makers of the Act, A the mischiefs which they 
intended to redress ” (piT OuR.).— S towel v. Zoucil 
(Lord) (15(59), 1 Flowd. 353 ; 75 E. R. 630. 
Annotalinns : — As to (1) Refd. Boulton v. Bull (1795), 2 Hy. 
Rl. 403 ; N. W. Ry. i\ Me Michael, Birkenhead, Lanca- 
shire A Cbcsblro Junrl.lon Ry. r. Pilcher (1851), 6 Exch. 
114, 121. As tf) (2) Consd. Sussex I'eorago Caso (1844), 
11 Cl. A Fin. 85 ; Income Tax Special Purposes (!oinrs. v. 
PemscI, [1891] A. C. 531, ’J’hoiuson v. St. ('atliarlno’s 
Coliego, Cambridge, cte., [1919] A. C. 468. Apld. Bourne 
V. Keane, [19191 A. C, 815. Befd. R. n. City of London 
Court Judge, |1892] 1 Q. B 273 ; Powell v. Kemptou 
Park Racecourse Co., [1897] 2 Q. B. 242 ; G. W. Ry. A 
Mid. Ry. Bristol Corpn. (1918), 87 L. J, Ch. 414, 
Generally, Refd. Parliament In Ireland Case (1613), 12 
Co. Rep. 110; Newry A Enniskillen Ry, r. ('oombo 
(1819), 3 Exeb. 565, Mentd. Bedford’s (Jase (1586), 7 
Co. Rep, 7 b; Dormer’s Case (1593), 5 Co. Rep. 40 a; 
Penryn r. Corbet (159(5), Cro. Eliz. 464 ; Bingham’s Case, 
Stroud d. Albert v. Horsey (1600), 2 Co. Rep. 91 a ; 
Caso of a lino (1602), 3 (Jo. Rep. 81 a; Wblttingliam’s 
Case (1603), 8 Co. Rep. 42 b: Calvin’s Caso (1608). 7 
Co. Rei>. 1 a : Underliill v. Kelsey (D5()9), Cro, Jiie. 226 ; 
Leeliforil’s (’ase (1610), 8 Co. Rep. 99 a, l,ampet’B Caso 
(1612). 10 Co, Rep. 4(5 b; Sevrnor’s Case (161‘2), 10 Co. 
Re]>. 95 b; Biu’tbolomew r, Bellleld (16t3), Cro. Jae. 
332 ; Magdalen (kdlego Cambridge Case (1(516), 11 Co. 
Rei). 06 1) ; Fawkeuers v. Bellingham (1027), Cro. Car. 
80; Bouyon i>. Evclvn (1664), O’Biidg 324; King r. 
DJIliston (](>8«), 3 Mod, Rop, 221 : Digbton v. Greenvll 
(1693), 2 Vent. 5521 ; Clayton v. Kinaston (1697), 1 Ld. 
Ravin. 419 ; Konsey v. Jloyward (1697), 1 Ld. llaym. 
432 ; Bucklngbamshuv r. Drury (17(>2), Wlliu. 177; 
Doe d. Tarrant r, IJellier (1789), 3 'J'erm Rop. 162 ; 
Beckford r. Wade (1805), 17 Vcs. 87 ; Doe r. Jesson 
(1805), 6 Eiiat. 80; Horn v. Horn (180(5), 7 East, 529; 
Wells V. Tggulden (1821), 3 B. A (J. 186 ; Lane r Bennett 
(1836). 1 M. A W. 70 ; ’i'ohon v. Kaye (1813), (5 Man. A G. 
53(5 ; Cox r. Boavan (1810), 8 C. B. 331 ; Buckmabove r. 
LtilJoubhov MottiebimO (1853), 8 Moo. 1‘. C. C. 4 , Kiiowl- 
den V. R. (1864), 5 B. A S. 532. 

379. .] — ‘J'bo intent of the statutes is more 

to be reganied A pm-sued than tJie ])recise letter 
of them, for oftentimes things, whicti are witiiin 
the words of statutes, are out of tlio purview of 
tJiem, wliich purvdew extends no further than the 
intent of the makers of the Art, A the best way to 
construe an Act of l^arliamont is according to the 
intent rather tJian according to the words (per 
(Ttr.).— Eyston r. Stpdd (1674), 2 Plowd. 4(53; 
75 E. R. 692. 

Annotations : — Refd. Foster V. Phfall (1582), Cro, EHz, 2; 
R. V. Hampden (1637), 3 State Tr. 82(5; Wolferstan v, 
Lincoln (Bp.) A Whitehead (1763), 2 Wils. 174; 11. v. 
Pease (1832), 4 B. A Ad. 30; llawkbis v. Gatborcole 
(1855), 6 Do G. M. A G. 1 : Edwards v. h’rceman (1875), 
2 P. Wms. 435 ; Garnett v. Bradley (1878), 28 W. 11. 
698 ; Rliondda’s Claim, [1922] 2 A. C. 339. Mentd. 
Foster v. Cockbum (1743), Pork. 70; R. v. O’Counell 
(1813), 2 L. T. O. S. 248 ; R. v. Newmarket Income Tax 
Comrs., Exp. Huxley, [1916] 1 K, B. 788. 


on the intention of the legislature 
to construe them according to its 
own notions of what ought to have 
been enacted. It s duty la not to make 
the law rcosonahlo but to expound 
It ns it stamls, according to the real 
sense of the words A if there is a casus 
omissus it Is for tho legislature, A not 
for tho ct., to remedy tho defect. — 
PrxRA SmoH V. Mm, A Mal (1923), 
I. L. R. 4 Lah. 323.— IND. 

376 XV. .] — Kearney’S Cask 

(1836), Ale. Reg. Cos. 22 ; 5 Ir. L. Rec. 
N. S. 64 ; Welsh Reg. Cas. 276.— IR. 

376 xvi. ,] — A,-G. (Butler) v. 


SUEEHAN, [1927] I. R. 546. — IR. 

376 xvb. -.] — Otago District 
Land Boarp v. Higgins (1884), 3 N. Z. 
L. R. C. A. 66.-~N.Z. 

376 xviii. -.] — Wlicn tho meaning 
of on expression in a statute is clear, no 
other meaning can bo Imported into 
it on the assumption that the legis- 
lature meant more than It said. — 
Ite ELErTRiciTF Butply Corpn. (N.Z.), 
Ltd., [1921] N. Z. L. R. 791.— N.Z. 

376 xix. .] — Smith u. McArthur, 

[1904] A. C. 389, P. C.— N.Z. 

376 XX. .1 — If the meaning of a 


sect. IB not clear, the ct. Is entitled A 
bound to bear in mind the circum- 
stanoes under which the statute was 
passed A tho object which the logis- 
faturo had in view. — Chotarhai i». 
Union Government, [1911] App. D. 
13.— S. AF. 

376 xxi. -,p -In interpreting a 
statute, tho Intention of the lemsla- 
turo must be epllocted from what the 
legislature has said, not arrived at 
from oonjeoturos of what the legisla- 
ture might or ought to have meant. — 
Skluka V. Suskin & Salkow, [1912] 
T. P. D. 258.— S. AF. 
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Sect. 2 . — Hides of ii'itcr'prciation : Sub-sect. 4, A.] 

380. -.] — Acts of Parliament, wills, are 
to be construed according to the intent. — Butler. 
& Baker’s Case (1591), 3 Co. Kep. 26 a ; 3 Leon. 
271 ; 70 E. R. 684 ; sub nom. Butler v. Baker & 
Delves, Poph. 87. 

Annotations : — Apld. Court of Wards Case (1627), Cro. Car. 
33. Mentd. MenvU’s Case (1585), 13 Co. Hop. 19 ; Mount- 
joy’s Case (1589), 5 Co. Hop. 3 b ; Jenulngs v. Braffg 
(1595), Cro. Pdiz. 4d7 ; Fltz william’s Case (1004), 0 Co. 
licp. 32 a ; PexhaU’s Case (1009), 8 Co. Hep. 83 b ; 
Lovies’s Case (1(513), 10 Co. Hep. 78 a ; Sydowno v. 
Holme (1635), Cro. Cor. 422 ; H. r. Hampden (1637), 3 
State Tr. 826, at p. 1212 ; Norrice & Norrlee’s Case 
(1040), March. 23 ; Herry v. White (1662), O’Erlder. 82 ; 
Geary v. Bearcroft {1666), O’Bridg. 484 ; Thompson v. 
Leach (1690), 2 Vent. 198 ; Wanldordt). Wankford (1702), 

1 Sulk. 299 ; Arthiu* v. Bokenham (1708), 11 Mod. Hep. 
148 ; Brunker v. Cook (1708), 11 Mod. Hop. 121 ; Atkin 
r. Berwick (1719), 10 Mod. Hep. 431 ; Windham v. 
Chetwynd (1757), 1 Burr. 414 ; Buckinghamshire v. 
Drury (1762), Wilm. 177 ; Brydges v. Chundos (1791), 2 
Vcs. 417 ; Goodtitlo d. Holfortl v. Otway (1796), 1 Bos. &; 
P. 576 ; Cave v. Holford (1798), 3 Vcs. 650 ; Crowthor r. 
Hamsbottom (1798), 7 Term iiep. 654 : Cootiright d. 
Fowler v. p'orrester (1807), 8 East, 652 ; Doe d. Tollold v. 
Tofleld (1809), 11 East, 246 ; l)oe d. Oariums v. Knight 
(1826), 6 B. & C. 671 ; Balmo r. Hutton (1831), 2 Tyr. 17 ; 
Lucas r. Nockella (1833), 10 Bing. 157 , Bramah v. 
Hoberts (1835). 1 Bing. N. C. 481 ; Mills v. Oddy 1835), 

2 Cr. M. & H. 103 ; Garland v. Carlisle (1837), 4 Cl. & Fin. 
693 ; Doe d. Chldgey v. Harris (1847), !(> M. & W. 517 ; 
Higgers t\ Evans (1855), 5 E. &: B. 367 ; Xenos r. Wickham 
(1867), L. R. 2 II. L. 296 ; Standing r. BowTlng (1885), 
31 Ch. D. 282 ; Ijondon & County Banking Co. v. Ijondon 
tic Hiver Plate Bank (1888), 21 Q. B. D. 535 : tie Arbib & 
(Jlaas’s Contract, [1891] 1 Ch, 601 ; Smith a. Kerr (1902), 
18 T. L. H. 456 ; Mallott r. Wilson, [1903] 2 Ch. 491. 

381. .] — Magdalen College, Cambpidge 

Case, No. 1039, post. 

382. .] — Scorr r. A’Chej!: (1743), Park. 21 ; 

145 E. R. 702. 

383. .J — In construing an Act of Parlia- 
ment, wliether pubbe, general or of the nature of 
11 le Act now under consideration, we are bound to 
ascertain as far as we can what was the intention 
of the legi.slaturc, &, if the language used bo suflTi- 
cient, to give effect to such intention (Coltman, 
J.). — Boyd v. Croydon Ky. Co. (1838), 4 Bing. 
N. C. 009 ; 0 Dowl. 721 ; 0 Scott, 401 ; 7 D. j. 
C. P. 241 ; 2 J. P. 080 ; 132 E. R. 940, 

384. .] — The act ought to be construed 

according to its plain words, A not by resorting 
to any supposed intention of the legislature, unles.s 
tlicre be something in the other parts of it to jioint 
to some other constiuction (Pakke, B.). — TTolt 
r. Miers (1839), 5 M. & W. 168 ; 2 Horn & 11. 80 ; 
8 J;. J. Ex. 233 ; 3 .Tur. 1000 ; 151 E. R. 72. 

Annotation : — Mentd. lie Poynter, Ex p. Teri'cwlflt (1839), 9 
L. J. Ch. 6. 

385. .]— The rules for interpreting statut es 

have been much discussed in those argmnents, 
but we apprehend that, in applying them to 
questions on the effect of an enactment, wo can 
never safely lose sight of its object (Lord Denman, 
C..T.). — R. V. Shropshire JJ. (1841), 2 Q. B. 87 ; 
114 E. R. 30 ; suh nom. R. v. Salop .IJ., 1 Gal. & 
Dav. 140 ; 10 L. J. M. C, 141 ; 5 J. P. 484 ; 5 
Jur. 1107, 

386. -- — .]— We are bound, as much as wc 
can, to give effect to what is discovered to be the 
int/ention of tlie legislature ; &, instead of giving 
effect to doubts, whore tlie language may be 
obscure, or not perfectly plain, I think we are 
boimd, wherever we see the meaning & intention 
of the legislature, to put such a construction on 
the language used as may give effect to the inten- 
tion, if that intention be sufficiently plain (Pol- 
lock, C.B.). — Young v. Smith (1840), 16 M. & W. 
121 ; 4 Ry. & Can. Cas. 135 ; 16 L. J. Ex. 81 ; 6 
L. T. O. S. 351 ; 10 .1. P. 201 ; 10 Jur. 62 ; 153 
E. R. 787. 

Annotaiiims • — Befd. Lawton v. Hickman (1847), 9 Q. B. 
663. Mentd. Bomflold v. Wilson (1846), 16 M. & W. 18.5 ; 


Bnmton v. Thompson (1846), 7 L. T. O. S. 430 ; Pe 
Charles, Ex p. Barton (1840). 4 Ry. A Can. Caa. 371 ; Hoyle 
V. Muntz (1846), 5 Haro, 509 ; .Sliaw v. Holland (1846), 
15 M. & W. 136 ; Abbott v. Rogers (1855), 16 C. B. 277. 

3 g 7 , .] — Wo must construe this statute by 

what appears to have been the intention of the 
legislature. But wo must ascertain that intention 
from the words of the statute A not from any 
general inferences drawn from the nature of the 
objects dealt with by the statute (Lord 
Brougham). — Fordyce v. Bridges (1847), 1 

H. I.. Cas. 1 ; 11 Jur. 157 ; 9 E. R. 049, H. L. 

Annotations : — Apld. H. V. Douhloday (1801). 3 E. & E. 
601. Refd. Hivor Wear Comrs. v. Adamson (1877), 2 
App. Cas. 743. 

388. .] — When one of two constructions 

consists with the intention of tlie logislataire to bo 
gatliercd from the statute, A tlio other is incon- 
sistent therewith, the first is to ho observed {per 
Cur.). — R. v. Christchurch (Inhabitants) (1848), 
12 Q. R. 149 ; 3 New Sess. Cas. 320 ; 18 J.. J . M. C. 
28 ; 12 L. T. O. S. 214 ; 12 J. P. 792 ; 12 Jur. 
1072; 116E. R. 823. 

Annotation : — Mentd. Ipswich Union Grdns. V. West Ham 
Union Grdns. (1887). 20 Q. H. D. 407. 

389. .] — TTollingworth v. Paliher, No, 

207, ante. 

390. .] — We liave no authority to intro- 

duce any qualification or condition into an Act 
of Parliament ; but we are t o mterjirei the language 
of tlie legislatm’e. To do tliis we must look at the 
intention of the legislatinc as it is to ho collected 
from the Act, A. the slate of the hvw at. the time 
when it passed (Lord Campbioll, (\.).). — R. r. 
Trafford (1850), 15 (L B, 200 ; 1 Ne w Mag. Cas. 
82 ; 4 Now Sess. Cas. 130 ; 117 K. It. 431 ; sub 
nom. 71. V. Lancashire JJ., 10 L. J. M. C. 109 ; 
15 1.. T. O. S. 159 ; IIJ. P. 528 ; 14 Jur. 552. 
Annotation .’—Mentd. H. r. Hammond (1850), 4 New Sess. 

Cas. 316. 


391. .]— R. ?•. Bird, No. 209, ante. 

392. .J — In construing an Act of l^arlia- 

ment, it is most desirable, wliere practicable, to 
ascoitam the reasons which induced Parliament 
to pass such an enactment ; A where that (;an be 
done without a \iok‘nt cfinst ruction, to give such 
a meamng ns the legislature intended, in conse- 
quence of the jeasoiiH on which the enactment 
itself ])assod. WIkto no reason can be ascertained 
the words must be followed aticording to tlicir 
nio.st jilain A obvious meaning (Du. Lusiiington). 
—In the (ivods of tkioPER, In the Goods of Smith 
(18.52), IS L. T. O. S. 307. 

393. .] — When the teiins [of a statute] 

admit of two meanings, tliat must be preferred 
which is in conformity with the object of the 
statute (.Iervis, C.J.). — .Tobnson v. Harris 
(1854), 15 C. B. 357 ; 3 C. L. R. 235 ; 24 L. J. C. 1\ 
40 ; 24 L. T. O. S. 133 3 W. R. 104 ; 139 E. R. 

462. 

Annotation : — Reid. Hodges v. Callaghan (1857), 3 .Tnr. N. S. 

369. 


394. .] — In determining the question before 

18 , we liavo thei-efore to consider not merely the 
voids of this Act of Parliament, but tlie intent of 
:hc legislature, to be collectf'd from the cause A 
lecessity of the Act being made, from a comparison 
jf its several jiarts, A from foreign, meaning 
5xti‘ancou8, circumstances, so far as they can bo 
justly considered to throw light upon the subject 
Turner, L.J.).— Hawkins v. Gathercole (1866), 
1 De G. M. A G. 1 ; 3 Eq. Rep. 348 ; 24 L. J. Ch. 
132 ; 24 L. T. O. S. 281 ; ] 9 J. P. 115 ; 1 Jur. N. S. 
181 ; 3 W. R. 194 ; 43 E. R. 1129, L. JJ. 

innotations : — Apld. Burdcr v. O’Neill (1863), 2 Now Hop. 
551 ; Re Cambrian Hys. Co.’s Schomo (1807), 3 Ch. ApP. 
278, n. Consd. Garnett v. Bradley (1878), 3 -APP:. 

944; Re Loavesley, [1801] 2 Cli. 1: Eastman Photo- 
graphlo Materials Co. v. ComptroUer-Gonorol of Hatents, 
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Designs & Trade-mks., [1898] A. C. 571. Apld. Birming- 
ham Corpn. V. Birmingham Canal Navigations (1905), 21 
T. L. 11. 548 ; A.-G. v. Brown, [1920] IK. B. 773. ]^d. 
Cope r. Doherty (1858), 2 De G. & J. 614 ; He Poland 
(1866), 35 L. J. Bey. 19 ; Norwich (Bp.) v. Pcarso (1868), 
L. H. 2 A. & E. 281 ; Bcioley v. Carter (1869), 4 Ch. App. 
230 ; lie Meredith, Ex p. Chick (1879), 11 Ch. D. 731 ; 
Bradlaugh v. Clarke (1883), 8 App. Cos. 354 ; Seward v. 
The Vera Cruz (1884), 10 App. Cas. 59 ; 11. r. West Riding 
of Yorkshire Coimty Council, [1906] 2 K. B. 676 ; Banbury 
V. Bank of Montreal, [1918] A. C. 626 ; lie Plymouth 
Corpn. & WalBir, [1918] 2 Ch. 354 ; Nioolle v. Nicollo, 
[1922] 1 A. C. 284 ; Rhondda’s Claim, [1922] 2 A. C. 339 , 
Woodiheld v. Bond, [1922] 2 Ch. 40 ; I’atcrson v. Ardi-os- 
san Harbour Co. (1926), 19 B. W. C. C. 621. Mentd. 
Arnold v. Gravesend Corpn., PaUister v. Gravesend Corpn. 
(1856), 25 L. .T. Ch. 776 ; Parry v. Jones (1856), 1 C. B. 
N. S. 339 ; McBoau v. Deane (1885), 30 Ch. D. 520 ; 
Baird v. Tmibrldgo Wells Corpn., [1894] 2 Q. B. 867 ; 
Porthcawl U. C. v. Brogden, [1917] 1 Ch. 534. 

395. .] — (1) In all cases the statute must 

ho construed according to what appears to he the 
intention of tlie legislature (Lord (Jami’bell, C.J.). 

(2) In construing the local Act we cannot look 
to the preliminary negotiations (Lord Campbeli,, 

(^..L). BltAMSTO.N V. Coi, CHESTER (k)RPN. (1850), 

0 E. & B. 240 ; 25 Ti. ,T. M. C. 73 ; 27 L. T. O. S. 
70 ; 20 J. P. 504 ; 2 Jui’. N. S. 809 ; 4 W. B. 491 ; 
119 E. K. 850. 

396. .] — Upon doubtful expressions we 

ought to put a construction sucli as to meet the 
objects whicli the legislatuie in tlio Act of Parlia- 
ment had in view (Ia)RD t'AMi’BEEL, C..!.).- --It. v. 
Spratley (1850), 0 E. A B. 303 ; 25 Ji. J, (L B. 
257 ; 27 L. T. (J. S. 102 ; 20 J. P. (528 ; 2 Jiir. 
N. S. 735 ; 4 W. IL 527 ; 119 E. B. 900. 

397. .J — (1) If then tlie legislatm^e has used 

an amlnguous word in a delimte smise in one pas- 
sage of a clause in an Act of Parliament, it is in 
accordance with tiie rules of sound corrstructon H 
legitimate inferenc(^ to Jiold that- the .same word is 
used m tlui same sense when foimd in another 
passage of tlie same clause, unless any repugnancy 
or incongruity would result from sucli construction 
(Crowder, .J'.). 

rule laid dowm hy Sui Edavard C!oke in 
those words ‘'It is the most natural A genuine 
exposition of a statute to construe one part of the 
statute by another part- of the .saini‘ statute ; for 
tliat liest ov])resseth tlie meaning of tlic makers ” 
((IROWDIOU, ,1.). 

(2) 'The construction of the Act of Parliament 
must depend upon the mimning A intention of the 
legislature at tin* time it was p.ussed (Wiohtman, 
.7.). — Eermoy^ Peeraoe Ciaim (IS.^ai), 8 State Tr. 
N. S. 723 ; 5 11. 1.. Cas. 71(5 ; 28 L. T. O. S. 15 ; 
10 E. B. 1084, TI. I.. 

Annnfatwn» -fltncmUij, Befd. I’uchlii v. Duncumbo (18.57), 
1 n. & N. 812. Mentd. Woiisloydalo I'oorago Case (1856), 
8 Wlale Tr. N. 8. 479, at p. .550. 

398. ■■■ - .]--No doubt formerly it was the 

practice to construe not only jienal statutes, hut 
statutes wdiich interfered ivilli the conimon law 
as strictly as jiossihle, hut in my opinion that is 
not a iiroper course of proceecling. Wo ought 
faithfully to intcu’prct Acts of Parliament as w’c 
think the legislature meant (Pollock, C.B.).— 
Dobson v. (Iolirs (1850), 1 11. A N. 81 ; 25 L. ,1. 
Ex. 267 ; 27 L. T. O. H. 127 ; 4 W. B. 512 ; 150 
E. B,. 1120. 

; —Mentd. lie I’ealvogiuuca Fuel Co.. I'egg’s 
Claim (1862), 4 l)e G. F. & J. 541 ; Davey v. Hhannon 
(1879), 4 Ex. D. 81 ; 'I’aylor v. Garnett, (J892), 30 8ol. Jo. 
593 ; Lavaletto v. Riches (1907), 24 T. L. R. 2 ; Hanau 
V. Ehi'Uch (1911), 106 L. T. 1. 

399. .] — The words of the Act must like- 

wise liere also he taken as they stood, whatever 
might he t-he conjecture as to the intention 
(Kindersley, V.-C.). — Hartley v. Allen (1858), 
27 L. .T. Ch. 021 ; 31 1.. T. O. S. 09 ; 4 Jur. N. S. 
500 ; 0 W. B. 407. 

Annotutiona : — Mentd. lie [Maxwell’s Trusts (1863), 1 Hem. 
& M. 610 : Straker v. Wilson (1871), 6 Ch. App. 506, u. 


400. .] — (1) It does not follow because 

general words ai‘e used in an Act of Parliament, 
that every case which falls within the words is to 
bo governed by the Act. It is the duty of cts. of 
justice so to construe the words os to carry into 
ellect the meaning A intention of the legislature. 

(2) [The provisions] are plainly taken from 63 
Geo. 3, c. 159, & the jirior Acts in which that 
statute was founded, A those Acts had before the 
I)a8.sing of this Act been decided not to apply to 
foreign rights. The legislature cannot be supposed 
to have been ignorant of that decision at the time 
this Act was passed A it cannot, 1 think, be im- 
Ijuted to it that with that knowledge, it intended 
to alter the law on this imjAortant question without 
some more dolinite expression of that intention 
(Turner, L..!.). 

(3) Tins 13 a British Act of Parliament, A it is 
not, 1 think, to he presumed that the British Par- 
liament could intend to legislate as to the rights A 
liabilities of foreigners. In order to warrant such 
a conclusion, 1 think that either the words of the 
Act ought to be express or the context of it to be 
very clear (Turner, L.J.). — Cope v. Doherty 
( 1858), 2 De G. A J. 014 ; 27 L. ,7. Ch. 600 ; 31 
L. T. O. S. 307 ; 4 Jur. N. S. 699 ; 0 W. B. 095 ; 
44 E. B. 1127, L. J.J. 

Annotations: — As to (3) Befd. Burns v. Chapman (1858), 5 
C. B. N. 8. 481 ; General Iron Screw Collier Co. v. Schur- 
manns (1860), 1 John. A H. 180; The Johannes (1860), 
Lush. 182; The Annaiiolis, The Johanna Stoll (1861), 
Lush. 295 , The Scotia (1869), 20 L. T. 375 ; R. V. Keyu 
(1876), 2 Ex. D. 63 ; Davldsson v. Hill, [1901] 2 K. B. 
600; Poll r. Dambe, [1901] 2 K. B. 579; Vareslck v. 
British Columbia Copper Co. (190(1), 1 B. W. C. C. 446 ; 
The WTlhelmlna, [1923] P. 112. (Jrnerally, Mentd. The 
Victor (1860), Lush. 72 ; The Wild Ranger (1862), Lush. 
553 ; The Amalia (1863), Bro%vn & Lush. 151 ; 

401. .] — (1) Clear A express words are 

required to make a statute retrospective. 

(2) 'Phe rule, that in construing Acts of Parlia- 
ment the cts. will sometimes disregai’d the language 
of the legislatm-e in order to carry out its intention, 
is confined to cases where that intention appears 
by necessary implication from the statute, A does 
not hold where the adhering to the language would 
merely bo productive of incouvenience (Martin, 
B,). — Young v. Hughes (1859), 4 H. A N. 70 ; 
28 L. .7. Ex. 101 ; 32 L. T. O. S. 259 ; 5 Jur. N. S. 
102 ; 7 W. B. 231. 

402. — — .] — The intention of the legislature 
must be ascertained from the words of a statute A 
not from any general inferences to bo drawn from 
the nature of the objects dealt with by the statute 
(Hu.l, .7.). — B. V. Doubleday (1801), 3 E. A E. 
501 ; 121 E. B. 630 ; :iub 7wm. Dickson v. Double- 
day, 30 L. J. M. C. 99 ; 25 J. P. 421 ; 7 Jur. N. S. 
705 ; sub nom, Dixon v. Doubleday, 3 L. T. 
003. 

403. .]— B. V. Smith, No. 455, post. 

404. .] — In construing those sects, wc 

should give ellect, as far as we can, to the intention 
of tlie legislature in enacting them (Martin, B.). — 
Lachahmb V. Quartz Bock Mariposa Gold 
Mining Co. (1802), 1 H. A C. 134 ; 31 L. J. Ex. 
335; 158E. B. 832. 

Annotation : — Mentd. Dickson v. Neath & Brecon Ry. (1809), 
L. R. 4 Exch. 87. 

405. .] — In order to construe an Act tho 

ct. must look at the object the legislature had in 
view in passing it (Shee, J.). — Wyatt v. Great 
Western By. Co. (1805), 6 B. A 8. 709 ; 6 New 
Rep. 259 ; 34 L. J. Q. B. 204 ; 12 L. T. 608 ; 29 
J. P. 030 ; llJur. N. S. 825 ; 13 W. B. 837 ; 122 
E. B. 1350. 

Annotations: — Mentd. Skelton v. L. & N. W. lly. (1867), 
^L. R. 2 C. P. 631 ; Dublin, Wicklow, Woxlord lly. v. 
Slattery (1878), 3 App, Oas. 1155 ; Lax v. Darlington 
Corpn. (1879), 5 Ex. D. 28 ; R. v. Strange (1889), 16 Cox, 
C. C. 552. 
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Sect. 2 . — Rules of interpretatioi'i : Sub-sect. 4, A. 

B.] 

406. .] — I think the Act ought to bo con- 

strued with a view of ascertaining what was the 
real meaning of the legislature (Martin, B.). — 
Peakson V. Kingston- Upon -Hull Local Board 
OF Health (18G6), 2 H. & C. 921 ; 35 L. .T. M. 0. 
36 ; 13 L. T. 181 ; 29 J. P. 095 ; 159 E. 11. 798. 

407. .] — Kent Astley (18(i9), as re- 

ported in 10 B. & S. 802 ; 21 L. T. 425 ; 34 J. P. 
374 ; 18 W. K. 186. 

Antuftatimis ; — Refd. Rodgrravo v. Lee (1874), L. R. 9 Q. B. 
363. Mentd. Hoare v. Oroeu. [1907] 2 K. B. 315. 

408. — — .] — One must look at the Act of Par- 
liament to see what the intention of the legislature 
was (Malins, V.-C.). — Betj. v. Holtby (1873), 
L. R. 16 Eq. 178 ; 42 L. J. Ch. 260 ; 21 W. R. 321. 

Annotation : — Mentd. lie B ay loy -Worthington & Cohen 'a 
Contract, [1908] 1 Ch. 26. 

409. .] — It is impossible for us to speculate 

upon what the intention of the legislature may have 
been ; wo must only construe the language which 
they have used (Lord Chelmsford). — A.-C. v. 
Great Eastern Ry. Co. (1873), L. R. 0 H. L. 307 ; 
22 W. R. 281, H. L. 

Annotations -Retd. Ynrraoiith Corpu. v. SiminonB (1878), 
10 Ch. D. .518. Mentd. Ediubuigh Struct Tram. Co. v. 
Block (1873), L. R. 2 So. & I)\v. 336 ; Muckctt v. Ilerno 
Bay Comrs. (1876), 35 L. T. 202 ; Tall Vole Ry. v. Cardiff 
Ry., [1917] 2 Ch. 299 

410. .] — (1) The more literal construction 

of a sect, of a statute ought not to prevail if it is 
opposed to the intentions of the legislature as 
ajiparent by the statute ; & if the woiuis are 

suifiiciently flexible to admit of some other con- 
struction by which that intention wdl bo better 
eileciuated (Lord Selbohne, C.). 

(2) We have, in that preamble, a suHicient guide 
to the solution of anything which may be ambigu- 
oihsly or imperfectly cx])rcssed (Jaird Selborne, 
C.). — Caledonian Ry. Co. v. North British Ry. 
Co. (1881), 0 App. Gas. 114 ; 29 W. 11. 685, H. L. 

Annotations :~As to (1) Apld. Be Levy, Er p. Walton (18,81), 
17 Ch. n, 746 ; Harding r. Preoco (1882), 9 q. B. D. 281. 
Consd. Spencer c. Mi'tropolitan Board of Worka (1882), 
22 Ch. 1). 112. Apld. N, E. Ry. v. Ha^ting-i, [19()0J A. C. 
2G0. Consd. R. V. Ilalliday, [1917] A. C. 260. ReW, 
Victoj'ia City Corpn. v. Vancouver Island (Bp.), [1921] 

2 A. C, 384. GeneraHu, Mentd. Be Taylor’s Estate, Toinliu 
c. Undorhav (1882), ’22 Ch i). 49 j ,* Re Wood’s Estate, 
Wood V. Ward (1886), 51 L. T. 932. 

411. .]— It is the duty of the ct. to find 

out what the meaning of the legislature is ; & to 
attacli a rational & beneficial meaning, if possible, 
rather than an irrational & an injurious moaning, 
to the statutes which have been passed by the 
legislature (Jessel, M.R.), — Mersey Stejcl & 
Iron Co, v. Naylor, Benzon & Co. (1882), 9 
Q. B. i). 648 ; 51 L. J. Q. B. 576 ; 47 L. T. 369 ; 
31 W. R. 80, C. A. ; on appeal (1884), 9 App. Cas. 
434, H. L. 

Annotations : — Mentd. Soc. G6n6rale do Paris v. Milder s 
(1883), 49 L. 9'. 55 ; Ebcrle’s Hotels & Restaurant Co, 

V. Jonaa (1887), 18 Q. B. D. 459 ; ITatt v. lumun (1889), 

43 Ch, D. 175 ; Booth v. Bowron (1892), 8 T. L. R. 641 ; 
Dickenson v. Fanshaw (1892), 8 T. L. U. 271 ; Sovereign 
Life Asscc. V. Dodd, [18921 1 Q. B. 405 : Christie v. 
Taiuiton, Delmard, Lane, Be Taunton, Deimard, Lane, 
[1893] 2 Oi. 175 : Gueret v. Andouy (1893), 62 L. J. Q. B, 
633 ; Be Hett, Maylor (1894), 10 T. L. II. 412 ; Be Anri- 
ferouB Properties (No. 2), [1898] 2 Ch, 428 ; Cornwall v. 
Henson, [1900] 2 Ch. 298; Be Dalntrey, Ex p. Mant, 
[1900] 1 g. B. 546 ; Ebbw Vale .SUh) 1, Iron & Coal Co. 

V. Bl^na Iron Sc Tinplate Co. (1901), 6 Com. Cas. 33; 
Bhymnoy Ry. v. Brecon & Merthyr 'rydlll .Junction Ry. 
(1905), ^9 L, J, Ch. 813 ; Millar’s Karri & Jarrab Co. 
(1902) V. VVeddol, Turner (1908), 100 L. "!’. 128 ; General 
BlllpostiiiK Co. r. Atkinson, [KfOO] A. C. 118 ; Blddell v. 
(demeris, Horst (1910), 103 L. T, 661 ; Dennis v. Tunnard 
& Moore (1911), 56 8ol. Jo. 162 ; Inverkln S. S. Co. v. 
Bunpre, [19171 2 K. B. 193 ; Velthardt & Hall v. Hylands 
(1917). 116 L. T. 706; Ertel Blober r. Rio Tinto Co., 
Dynomlt Act. v. Same, Vcreinlgte Kbnlgs & Laurablittu 
Act. V. Same, [1918] A. C. 260 ; Morris v. Baron, [1918] 


A. C. 1 ; Be Rubol Bronze & Metal Co. & Vos, [1918] 
1 K. B. 316 ; Bank Lino v. Capel, [1919] A. C, 435 ; 
Bradley v. Newsom, [1919] A. C. 16 ; Payzn v. Saunders, 
[1919] 2 K. B. 581 ; Be Lavey, Ex p. Trustee. [1920] 1 
K. B, 074 ; Ruffy-ArneU v. R„ [1922] 1 K. B, 699 ; 
Martin v. Stout, [1925] A. C. 359 ; Tyldosley U. D. C. v. 
Leigh R. D. C. (1925), 23 L. G. R. 243 ; Be City Life 
Assoe., Grandflold’s Case, [1926] Ch. 191. 

412. .] — (1) Where a penalty is created by 

statute & nothing is said as to who may recover it, 
& it is not created for the benefit of a poity gi ieved, 
& the offence is not against an individual, it belongs 
to the Crown, & the (’rown alone can maintain a 
suit for it. 

(2) All statutes are to be construed by the cis. 
so as to give effect to the intention which is ex- 
pressed by tile words used in the statute. But 
that is not to be discovered by consideiing these 
words in the abstract, but by inquiring what is the 
intention expressed by those words used in a 
statute with reference to the subject-matter, A for 
the object witli which that statute was made ; it 
being a question to be determined by tfie ct., & a 
very important one, what was tJie object for which 
it appears tliat the statute was made (Lord 
Biaokbprn). 

(3) AVhere a statute was passed for the purjiose 
of repealing A' , in part, re-enaotmg fonner statutes, 
all the statiitesh; pari puiicria&va to be considered, 
in order to see vvliat it was that the Icgislatui-e 
intended to enact in lieu of the repealed enact- 
ments (Lord Blackburn). 

It appears to me to b(i an extremely hazardous 
proceeding to refer to provisiems wiiich have beim 
absolutely repealed, in order to asceiiaiii what the 
legislature meant to enact in their room A stead 
(Lord Watson). — Bhadlaugh v. Ctarke (1883), 
8 App. Cas. 354 ; 52 L. .). Q. B. 505 ; 48 L. T. 
681 ; 47 J. P. 405 ; 31 W. K. 077, 11. L. ; rnmj. 
S. C. sub uom. Clarke v. Bradtaugh (1881), 7 
Q. B. 1). 38, C. i\. 

Annotalwii'. : — As to (1) Refd. BiudlnuRh v. Nowdcfrato 
(1883), 11 g, B. D. 1. Neville v. London Expi'chh Newsi- 
papor (1918), 88 L. J. K. B. 282. As to (2) Refd. Banbury 
V. Bank of Montreal, [1918] A. C 6‘26 G'r/temil;/. Mentd. 
Bradlaugh v. Gossolt (1884), 12 g. B. D. 271 ; A.-G. r. 
Bradlai)f?b (1885), 14 (L B. D. 067 ; Dixon r. Farrer 
(1886), 17 Q. B. D. 658 , Cbarnngton, ScIIh, Dale r. ^hU. 
Ry. (1901), 11 Ry. & C^un. Tr. Cua. 222. 

413. .] — I say that we must look to what 

the puipose is (J;ORr) Cadins). — Hii-l v. East A 
West India Hock Co, (1884), 0 App. Cas. 448 ; 
.53 L. .T. Ch. 842 ; 51 L. T. 1(53 ; 48 .1. P. 788 ; 32 

R. 5)25, If. li. ; affg. 8. C. com. Eas’T A 
West India Hock Co. t. Hill (1882), 22 Ch. H. 
14, C. A. 

Annotations : — Apld. RaiJton v. Wood (1890). 15 App. Cas. 
363 ; Heritable Rovci-sionary Co, v. Millar, M’Kay’s 
Tiustee. (1892] A. C. 598 ; Do Vesci r. O’Connell, [1908] 
A. C. 298 , Ball v. Hunt (1912), .5 B, W. C. 0. 459 ; Tozor 
V. Viola, [19181 1 Ch. 75. Refd. Be Cock, Ex p. Shllson 
(1887), 20 g. B. D. 343; R. v. Dlbden, [1910] P. 57; 
O’Grudy r. Wilmot, [19161 2 A. C, 231. Mentd. Harding 
V. Proeee (1882), 9 g. B. 1). 281 ; Lybbo o. Hart (1885), 
29 Cb. D. 8 : lie Finley, Ex p. Cbdliworkers Co. (1888), 
21 0. B. I). 475 ; Stucoy v. Hill (1900), 69 L. J. Q. B. 796 ; 
Revill V. Betbell, [1918] 1 K. B. 038. 

414. .] — It is a familiar rule of construction 

that, altliough the ct. are primd facie bound to 
read the words of an Act according to their 
ordinary meaning in the language, if t here are other 
cii'cimistanccs which show that the words must 
have been used by the legislature in a sense larger 
than their ordinary meaning, the ct. is bound to 
read them in that sense (Lord Esher, M.R.). — 
Barlow v. Rohs (1890), 24 Q. B. 1). 381 ; 59 L. J. 
Q. B. 183 ; 62 L. T. 552 ; 38 W. R. 372, V. A. 

415. .] — If words in a statute are ambiguous 

A are capable of two constructions, that con- 
struction ought to be preferred which best caiTies 
into effect the object of the legislature A best 
confoims with the rest of the statute (Lindley, 
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L.J .). — Be Leavesley, [1891] 2 Ch. 1 ; GO L. J. Ch. 
386 ; G4 L. T. 269 ; 39 VV. K. 276, C. A. 

Av^toHons : — Mentd. He Plondorloltb., [1893] 3 Cli. 332- 
C. L. V. C. F. W., [1928] P. 223. 

416 . .] — It seems to their lordships that 

the proper mode of dealmg with the Act is to con- 
strue it, as it was construed m Coppcn v. Moore, 
No. 497, post, in accordance with the intent & 
meaning of the legislature {per Cuii.). — Tkade & 
Customs Comiis. v. Bell &i Co., Ltd., [1902] A. C. 
663 ; 71 L. J. P. (j. 109 ; 87 L. T. 156 ; 18 T. L. 11. 
765, P. C. 


417 . — -.]--It is always necessary in constru- 
ing a statute, & in dealing with the words you find 
in it, to consider the object with which the statute 
was passed, because it enables one to understand 
the meaning of the words introduced into I lie 
enactment (Channell, J.). — Bejoate Buiiat. 
District Council v. Sutton District Water Co. 
(1908), 99 L. T. 168 ; 72 J. P. 301 ; 6 L. G. R. 
936, D. C. ; on appeal (1909), 78 L. J. K. B. 315, 
C. A. 

.-—Mentd. CarllBle II. D. C. v. Carliblo Corpn., 
11909] 1 K. B. 471. 

418. .]-- It has been well established that 

in the construction of a statute it is perfectly 
legitimate to give to some of its words a meaning 
diderent fiom their oidinary meaning wliere that 
18 necessary to forward A eilect the main puiiiose 
tV- object of the enactment (Lord Atkinson). — 
Ball v. Hunt A Sons, Ltd., [1912] A. C. 496 ; 81 
i.. .T. K. B. 782 ; 106 L. T. 911 ; 5 B. W. C. C. 
459, IT. J.. 

Annnfahims ; — Refd. Tlanvood v. tViKon Colljcrlos Co., 
[1913] 2 K B li'jH ; Denholm r .Taokhon (1 92ti). 1 9 B W. 
C. (J, 92. Mentd. Macdoimld (or Duns) r. Wilsons & 
Clyde Coal C^>., [IDl'i] A. C ; Deiujtscy v. Cald>\cll 
(l‘A3), 7 B. W. C. C. 823 , (Jroon v. Caunnell, Laird, 
[1913] 3 K. M ()(■).'); Jacknoii i. Ilnnslct Enyiuo (’o, 
fl91G] 2 K. B. 8 , J’lirdio r. ('ol\i!le (1923), IG B. W. O. (A 
307 ; Jlanilltun r. ShclLen Iron, .Stool A Coal Co., Loiirli r. 
Samo.Tiinmis i) Sumo (19‘2G), 9G L. .1, K. B 29.'); Williams 
V Tredegar Iron & Coal (lo. 0927). 90 L. .1. K. B. 722 , 
Bevau v. Nixon’s Navigation Co. (1928), 139 L. T. G47 ; 
Ijewis V. Uncst., Keen A Nettlefold, \\'atkins v. Same, 
i'nokor v. Same, Ingram v. Crawshay (Cyfartha), [1928] 
1 K. B. 20. 


419 . — -.I - In construing the statute no 
fui’ther efl'ect should be given tcj it tlian the woi-ds 
reijuire excexit/ so far as is necessary to achieve the 
purpose of the legislatiuo (SwiNUEN Lady, IaJ.).- 
Tdzek V. Viola, [1918] 1 Cb. 76 ; 117 L. T. 746 : 
34 T. L. 11. 73. C. A. 

AntwMioii .-—Refd. IfeviJl r. Bcthcll, [1918] 1 K. B. 038. 


B. Suppressing the Mischief and Advancing the 

lU’medy. 

420. General rule.] — The judges will construe 
all remedial statutes so as to su])])i ess the mischief 
A extend the remedy. — 1 ’arker v. )Sandeks (1617), 
Cro. Jac. 418 ; 79 E. H. 357. 

421. .] lliCKEORD V. Machin (1624), 

Win. 82 ; 124 L. K. 69 ; sub vom. Meskin r. 
llTCKFORD, .T. Bridg. 16. 

422. — .] — In expounding remedial law.s, it 

IS a settled rule of consti-uction to extend tlie 
remedy os far as the words will admit (Lord 
Kenyon, C.J.). — Turtle v. HahtweIoL (1795), 6 
TeiTU Bep. 426 ; 101 E. B. 630. 

423. .] — This was a remedial statute A, 

in advancement of tlie remedy, all u as to bo done 


that could be done in a way consistent with any 
construction of it (Lord Eldon, C.). — Johnes v. 
JoHNEs (1814), 3 Dow. 1 ; 3 E. JR. 969, H. L. 

yl7?notoj(>7i.9 Refd. Nohlo v. Abler (1880), 11 P. D. 168. 
Mentd. Wright n. R. (1849), 14 Q. B. 148. 

424. — I — .] — In construing doubtful Acts, it 
certainly is the duty of the ct. to suiipress the evil 

advance the remedy ; — the law does not require 
impossibilities of any party ; — nor is it to bo pre- 
sumed, that tlie legislature intends to introduce 
niles in contradiction to its general i)olicy (SlR. 
.lOHN NlClIOLL). — Stali.wood V. Tredoer (1816), 

2 Phillim. 287 ; 161 E. R. 1147. 

Aniuitulhns .’—'Sllentd. Catlcrallu. Rwoctmun (1847), 1 Bob. 
Eccl. 304, 680 , Chlchcbler v. Muio (1803), 3 Sw. A Tr. 223. 

425. .1 — York (Dean A Chapter) v. 

Middleburgu, No. Oil , post. 

426. .]— 1 adniit tliat words may be con- 

strued in a sense dilTerent from then- ordinary one, 
when the context requires it ... or when the Act 
is intended to remedy some existing mischief A 
such a construction is required to render the 
remedy effectual. For we must always constiue 
an Act so as to suppress the mischief A advance 
the remedy (Parke, B.).—Lyde?;. Barnard (1830), 
1 M. A W. 101 ; 1 Gale, 388 ; Tyr. A Gr. 250 ; 
5 J. Ex. 117 ; 150 E. R. 363. 

Annotntimis : — Apld. MiUtT r. .SulojiiODH (18.62), 7 Kxfh. 4 76. 
Refd. A.-G. r. Billem (1804), 2 H. AC. 431 ; Curtin v 
Stovm (1889). 22 (.). B, D, 513 , Banhiirv v. Bunk of 
Montreal, [1918] A. C. 026. Mentd. Tattou i'. Wade 
(1866), 4 W. K. 648 , Mfigeo v. LaveU (1874). 30 L. T. 109. 

427. .] ■ — Tills Act is lemedial as well as 

penal, A must be liberally construed, in order to 
give eflect to if s provisions, A]ueventthe mischief 
contemplated by it. (Lolland, B.). -Harding v. 
StojvJOS (3 836), i M. A W. 351 ; 2 Gale, 41 ; Tyr. 
A Gr. 599 ; 5 L. J. Ex. 178 ; 150 E. R. 470. 
.'iimoUitwn. Mentd. Baker i» Itubk (1860), 1,6 Q. B. 870. 

428. .J — Allbough we should not travel 

out of tlie words of a statute, for the purpose of 
leaching a mischief, which we may conceive to 
be witliin its spirit , > et, when there are sulficient 
words it is right we sliould considiT its policy, A 
promote it by' om- construction (VViluiams, J.). — 
R. V. Wainfleet Ai.l Saints (ImiABri’ANTS) 
(ISIO), 11 Ad. A El. 656; 3 Per. A Dav. 72 ; 9 
1 j, .1. ivi. C. 31 ; 113 E. R. 563 ; suh nom. B, i\ 
Wakefield Aij. Saints (Inhabitants), 1 J. P. 71. 

429. .] — Fenwick v. JiAYiocK (1841), 2 

Q. B. 108; 1 Gal. A Dav. .532; 11 L. .T. Q. B. 
146 ; 6 Jur. 341 ; 114 E. R. 43. 

AnnoMoms • — Mentd. Daintrcc v. Hutchinson (1842), 10 
M. A W. 86 ; Grovllle v. Chapman (1843), 8 Jur. 189 ; lie 
Morgan, Phlgroni v. PiUgi-oui (1881), 18 Ch. D. 9.1. 

430. .] — This staluto is remedial, A ought 

to be constiued w idely' A liberally , so as to lemedy 
all the evils to prevent which it was jiassed (Dr. 
Luhhington).— The Alexander. (1811), 1 Wm. 
Rob. 288; 1 Notes of Cases, 185; 5 Jur. 1066; 
166 F. K. 602. 

Annolaiiont ^ : — Mentd. Tho Soplilc (1842), 1 Wni. Bob. 308 ; 
The Ella A. Clark (1803). Brown. A Ln^h. 32 ; 'Phe Two 
KDcns (1871). L. B. 3 A. A E. 345 ; Tho Biga (1872), L. B.. 
3 A. A E. 510 ; Giovanni Dapueto v. Wyllie, The Plevo 
Buperloro (1874), L. U. 5 P. 0. 482 ; Gunn v. Ilobcrta 
(1871), 22 W. It. 052 ; Laws v. Smith, The Bio Tlnto 
(1884), 9 Ai)p. Gas. 356 ; Norlhcot^) v. Hcnrich BjOrn 
(Owners), The Ilcnrlch Bjorn (1880), 11 App. Gas. 270 ; 
The Celia (1888), 30 W. B. 540 ; Tho MogilelT, [1921] P, 
230. 


PART III. SECT. 2, SUB-SECT. 4.— B. 

420 ii. General rule.] — Komnick 
BrsTKM Sandstone Briok MAeiiiNEUV 
Go. V. British Coi.ttmiua ihiEssKU 
Brick Co. (1918), 50 S. O. K. 53 9.— 

CAN. 

42011. .] — A power to interforo 

with tlie ordinary rights of citizens 
will not be inferred in tho absonoe of 
express grant, unless it be necessarily 


iinpllod ns Incidental to other powers 
expressly granted or is indispensable 
to repress tlie mischief contemplated 
A advance the remedy given. — 8omu 
I’ lLLAi V. Mayavaram Municipal 
Council (1905), I. L. H. 28 Mad. 520. — 
IND. 

420 iil. .1 —The rule of giving an 

equltahlo construction to Acts of 
Parliamont passed for tho public 


benefit, in order to extend the remedy, 
A suppress the mischief coutoniplated 
by tho Act, is a well-ostahllshed A 
subsisting rule. — M urphy v. Lea.dkr 
(1841), 4 i. L. B. 139 ; 2 Leg. Bep. 
166 ; Jobb A B. 66.— IR. 

420 iv. Woods v. Lindsay, 

[1910] S. C. (J.) 88 ; 47 8c. L. K. 774, 
11910] 2 S. L. T. 68 ; 6 Adam, 294.— 

SCOT. 
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Sect. 2. — Rules of interpretation : Snhsect. i, B. 

C. ; suh-sect. G, A.j 

431. .] — Salkeijd V. Johnson (oii John- 

ston), No. 119, ante. 

432. .] — It IS a rule applicable to tlio con- 
struction of all statutes, that you must suppress 
the mischief, & advance the remedy to which they 
relate (Knight 13huck, L.J.). — Re Matheson, 
Ex p. Matheson (1852), 1 De Gr. M. & G. 448 ; 
21 L. J. Bey. 18 ; 18 J.. T. O. S. 295 ; 42 E. R. 
625 ; sub nom. Re MArniEsoN, Ex p. Mattheson, 
16 Jur. 769, L. JJ. 

AnnoUiiion : — Mentd. Re Copeland, Ex j). Copeland (1852), 
2 Uo G. M. & G. 914. 

433. .] — It is, no doubt, the duty of the 

cts. so to construe statutes as to suppress the 
mischief against which they are directed, A to 
advance the remedy they were intended to provide. 
But it is one thing to construe the words of a 
statute liberally, another to extend its opera- 
tion beyond what the words of it express (Tijiinkr, 
L.J.). — Alexander v. Brame (1855), 7 i)e (i. M. 
<fc G. 525 ; 3 Eq. Bep. 919 ; 25 L. T. O. S. 298 ; 
1 Jut. N. S. 1032 ; 3 W. B. 642 ; 44 E. It. 205, 
E. JJ. ; oh appeal nom-. .Jeffries v. Ajlexander 
(1860), 8 H. Ju Gas. 594, H. L. 

Annotations : — Mentd. Marali v. A.-G. (18(50), 3 Tj. T. (515, 
Patch V. Shore (1862), 2 Drew. Sc Sin. 589 ; Hlcbanls «. 
Havles (18(>2), 13 C. R. N. S. 69 ; Brook r. Hadley (1867), 
E. H. -1 Eq. 106, Coleman v. Llanelly By. & Dock Cu. 
(1867). 17 L. '1'. 86 ; Fo\ v. Lowmis (1875), L. ll. 19 E<j. 
453 . Attree r. Uuvve (1878), 9 (Jh, L). 337 ; Re Hobson. 
Kmley n Davidson (1 881), 19 C5h D l.Ri ; AV Christmas, 
]5Iartin v. Laeon (1885), 30 Ch. D. 544 ; Cotton r. Imperial 
& Foreiffn Apcncy &. Investment Corpn., 11892] 3 Ch. 154. 

434. .J — Pardo v. Binghaai, No. 1108, 

post. 

435. .]—!?. V. Allen, No. 350, ante. 

436. .] —If we can fairly construe an Act 

so as to carry out what from the nature of tlie case 
must obviou-sly have been the intention of the 
legislature, although tlio words may be a little 
ditlicult to deal with, »Sc although they may possibly 
admit of more than one interpretation, we ought 
to ado])t that inteiprotation which will make the 
law uniform & will remedy the evil which ^(revailod 
in all tlie cases to wldch the law can be fairly 
applied (Jessel, jM.B.). — Ekeme v. Glement 
(1881), IS Gh. D. 499 ; 50 L. .1. Ch. 801 ; 14 J.. T. 
399 ; :10 W. R. i . 

Annokition .-—'Reid. Uoiiland v. Lovvin (1881), 26 Ch. D. 
266. 

437. — — .]- Bichahd.s v. BIuBride, No. 131, 
ante. 

438. .] — Khondda’s (Viscountess) Claim, 

No. 137, a)ik'. 

439. Case within words of statute but not within 
mischief.] — 1 am of opinion that although this 
is a case within tlie words of the statute it is not 
within the mischief mtendod to be remedied & 
therefore is out of its purview (Abhott, C.J.). — 
Doe d. Netheik^ote p. Bartle (1822), 5 B. & Aid. 
492 ; 1 Dow. & Ily. K. B. 81 ; 100 E. B. 1271. 

Annotations : — Reid. JohnHon ik Clark, [19081 1 Ch. 303; 
lUckard v. Graham (1910), 102 L. T. 482. Mentd. King v. 
Turner (1829), 2 Sim. 545 ; Doo d. Clarke v. Ludlam 
(183J), 7 Bing. 275 ; Doe d. Edmunds v. idewoUin (183.5), 

.5 Jj. J. Ex 84 ; Saumorez v. Saumorez (18.59), 1 My. 6c Cr. 
331. 

440. Case within mischief but not within words 
of statute.] — We cannot extend the provisions of 


the Act merely because a pai'ticulai* contract or 
instrument is within the mischief intended to be 
remedied. If tiiere is any enactment which ou^ht 
to be construed strictly, it is a clause which 
declares that one thing shall mean another (Pol- 
lock, C.B.). — Allsopp V. Day (1861), 7 H. & N. 
457 ; 31 J^. J. Ex. 105 ; 5 L. T. 320 ; 8 Jur. N. S. 
41 ; 10 W. K. 135 ; 158 E. B. 652. 

Annotations: — Mentd. Byerloy v. Provost (1871), L. R. 6 
C. P. 144 ; Re Bampftold, Ex p. Stookc, Re Bampflold, 
Exp. Newport Credit Co. (1872), 20 W. 11. 925 ; Re Baum, 
Ex p. Cooper (1878), 10 Ch. D. 313 ; Re Wuldon, Ex p. 
Odell (1878), 10 Ch. D. 76 ; Marsden v. Meadows (1881), 
7 Q. B, D. 80 ; North Central Wagon (3o. v. M. S. & L. 
By. (J887), 35 Ch. D. 191. 

C. History of Legislation. 

441. How far considered.] — In the Goods of 
CooppjR, In the Goods of Smith, No. 392, ante. 

442. .] — If the words are really & fahJy 

doubtful, then, according to well-known legal 
X^rinciples, *fc i)rinciples of common sense, historical 
investigation may bo used for the j^uiq^ose of 
dealing away the donbt which the ijhraseology of 
the statute creates (J^ord Golpiridge, G.J.). — 
B. V. Most (1881 ), 7 Q. B. D. 244 ; 50 L. J. M. G. 
113 ; 44 L. T. 823 ; 45 J. P. 096 ; 29 W. B. 758 ; 
14 (]ox, G. G. 583, C. G. B. 

Annotulioos • — Mentd. R. v. Labonebere, Vallombrosa’s 
Case (1884), 50 L. T. 177 ; R. v. Krause (1902), 66 .1. V. 
121 ; 11. V. Antonelh 6c jiarbori (190.5), 70 J. P. 4 ; R. v. 
Bowman (1912), 76 J. P. 271. 

443. .] — It is useless to enter into an 

inquiry with i“egard to tlie history of an enactment, 

any supi^osed defect in the former legislation 
on the subjc'ct, which it was intended to cure, in 
cases where the words of the enactment arc clear 
(Lord Esher, BI.B.). — B. r. JjONDon (Bp.) (1889), 
24 Q. B. D. 213 ; 59 L. J. Q. B. 1(59 62 L. T. 
367 ; 54 J. P. 310, 356 ; 38 W. B. 214 .sub nom. 
R. V. London (Bp.), Re St. Pauls Kekedos, 6 
T. L. B. 112, (k A. ; ajfd. sub nom. Ajxgrop’T v. 
London (Lord Bi*.), Imghton v. London (Loud 
Bp.), 11891] A. G. 666, If. L. 

Anru^tations -Mentd. H c. London (Bp.), Leighton’s ((ase, 
118911 2 Q. 15 IK; Kt John the Baptist Tnnberhill 
(Vie-ar, otc.) r. St. .lohii the 15apiist Timberhill ( Heetoi'ri), 
ilKU.'iJ J\ 71 ; St. .Tohu Pciidleljury (VJoar, cte.) v, St. John 
Pondlcbury (I’arisJnonerH), 11895] P. 178; Barbham 
Suffolk (Jlector) r. ISarshajii SuftoJk (ParlHhlonorri), [1896] 
P. 256 ; Great J5ardticld (Vicar) v. All Having liitereHt, 
(1897J P. 185; P'lelil v. Omm.uinev (1920), 36 T. L, R. 
695 ; R( St, Luke’w Southport (1920), 36 'J’, L. R. 7.53, 

444. - — ■ — .] — It is said that, if we constriK' 
this sect, according to it s plain meaning, we shall 
be imputing to the legislature that by this st'ct. 
they xiassed a law which is not entirely consistent 
witli ijrevious legislation, ik with the legal history 
of this mattcT'. That is not, in my opimon, a 
suiricicnt reason for not giving to this sect, the 
plain meamng of the words used. It is not a 
Buflicient reason to comiiel or justify us in refusing 
to give to this section that which axiiiears to be the 
manifest meamng of the legislature (Vaughan 
Williams, ij.ii.). — Hertfordshire Oodnty 
Council v. Barnet Bural Council, [1902] 2 
K. B. 48 ; 71 J.. J. K. B. 610 ; 86 J.. T. 880 ; 66 
J. P. 531 ; 60 AV. B. 582 ; 18 T. L. B. 609, G. A. 

445. Reports of Commissioners.] — AVhere 

an Act of Parliament is supposed to have been 
founded on a ie|3ort of Comrs. appointed by tlie 
Crown, that reiiort ought not to bo referred to in a 
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441 i. How far considered .] — It Is 
very doubtful w'hether the cts. of law 
uro at liberty, in construing Acts of 
Porliaraout, to do so with roferonco to 
tho course of previous legislation, or 
to iuferouccs which they may be dis- 
posed to draw from previons statutee. 


as to the probable Intentions of the 
legislature. — Coui'iiU n. MAcmcNZiK 
(1906), 8 F. (Ct. of Scss.) 1202 ; 43 
Kc. L. R. 416 ; 13 S. L. T. 870.— SCOT. 

441 ii. .] llAMACIIANmCV JOIHHl 

V . llAZX Kasslm (1892), I. L. R. 10 Mad. 
207.— IND. 

446 i. Reports of Commissioners.] 


—For the purpose of construing a 
sect, of an Act & ascertaining tho 
intention of tho logislaturo, tho report 
of tho Indian Law Commissioners or a 
Hclcct Committee appointed to con- 
sider tho Bill may bo referred to. — 
Romksii Chunder Sannyal V . Hiru 
Monuai, (1890), I. L. R. 17 Calc. 852. — 
IND. 
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cl. of justice as a guide in construing the statute. — 
Martin v. Hkiviming (1854), as reported in 24 
L. J. Ex. 3 ; 18 .Fur. 1002. 

Annotationa : — Mentd. Forshaw v. Lewis (1855), 10 Exch. 

712 : Osboruo v. London Dock Co. (1855), 24 L. J. Ex. 

140 ; James v. Barns (1856), 17 O. B. 561. 

440. .] — I cannot for the purpose of 

construing [the Act], look at the intention ex- 
pressed by the Comrs. (Kindersley, V.-O.). — 
Ewart v. Williams (1854), 3 Drew. 21 ; 61 E. R. 
808 ; on appeal (1855), 7 De G. M. &, Q. 68, h. .IJ. 

447. .] — The report of the common 

law Comrs., on which that statute was founded, 
cannot be referred to as an aid in its construction. 
— Audino V. Bonner (1856), 2 .Tur. N. B. 763 ; 
mibsequcnt proceedings, 2 Jur. N. S. 790. 

Annotation : — Mentd. Solomon v. Graham (1856), 2 Jur. 

N. S. 859. 

448. International convention.] — Applica- 

tion that the (VimptroUer of Trade Marks should 
be directed to register a trade mark, the registra- 
tion of whicli was applied for by tlio Carter 
Medicine co. of Now York. The mark consisted 
of the words “ Carter’s Little Liver Bills ” inclosed 
in linos. Apiicts. disclaimed any right to the 
exclusive use of the word “ pdls.” 'J’he mark had 
been registered in New York with astatenKmt that 
the words “ Carter ” A “ jidls ” did not form an 
essenti.al part of the trade mark. 'Fhc Inter- 
national Convention for the Protection of Industrial 
I’roperty of 1883, to which the IInit<aI Kingdom A. 
tlie (buted States had both subsequently acceded, 
]irovules in (dfeet tliat the subjects of every con- 
tracting State shall be entitled to registiat ion in 
every otlur State of trade marks which they have 
register'd in their own country : — Held : tli<* words 
of the eoinention could not be referred to in con- 
struing the Act. — J’e Carter Medicine (to.’s 
Trade M \rk, [1cS 92| .3 C^i. 472 ; 61 L. .). Ch. 716 ; 
67 L. T. 7 17; 41 W. IL 13 ; 8 T. J.. IL 639 ; 36 
Sol. .Jo. 571 ; 3 R. 1. 


SifB-sKCT. 5, Construction with repereni'E 
TO I’re-Exkstino Law and (’ircumstances. 

A. Pre-lJxisiitHj Law. 

449. Knowledge Imputed to legislature.] — It 

is inqiortant to keep m view the .state of the law, 
witli which we must assume that tlio legislature 
was acquainted, when that stat-utc passed (Lord 
I>ENMAN, C.,L). — R. V. Watford (Inhabitant.s) 
(1816), 9 Q. B. 626 ; 2 New Mag. Cas. 13 ; 2 New 
Sess. (^as. 460 ; 16 Ij. .1. M. C. 1 ; 8 L. T. O. S. 
136 ; 11 J. P. 39 ; 115 E. R. 1413. 

Annotation .'—Mentd. 11. r. nartpury (1847), 2 Now Man. Gas. 
18.L 

450. — — .]— Salkeld V. Johnson (or John- 
ston), No. 119, ante. 

451. .]— It is by no means an inconvenient 

mode of construing statutes, to presume that the 
legislature was aware of the state of the law at the 
time they passed (Poixock, O.B.). — Jones tn 
Brown (1848), 2 Exch. 329; 5 Dow. & L. 716; 
Cox, M. & 11. 102 ; 17 L. J . Ex. 163 ; 11 L. T. O. S. 
129 ; 12 Jur. 380 ; 154 E. R. 519. 

Annoiaiion : — Mentd. Borrodailo v. Nelson (1854), 14 C. B. 
655. 

452. .] — R. V. Traffokd, No. 390, anle. 


453. - -.] — A.-G. V. Powis (Earl), No. 573, 
post. 

454. - -.] — The Act is to be construed with 
reference to the state of the law, relating to carriers, 
at the date of its passing. — M‘Manus v. Lanca- 
shire & Yorkshire Ry. Co. (1859), 4 II. & N. 
327 ; 28 L. J. Ex. 353 ; 33 L. T. O. S. 259 ; 6 
Jur. N. B. 051 ; 7 W. R. 647 ; 157 E. R. 805, 
Ex. Oh. 


Annotations .-—'ReiA. Boal v. South Devon By. (1860), 5 
H. & N. 875 ; HodKinan v. West Midland By. (1864), 5 
B. & S. 173 ; G. N. By. v. L. E. 1’. TrauHjJort & Depository, 
[J922] 2 K. B. 742. Mentd. Lewis r. G. W. By. (1860), 
29 L. J. Ex. 425 ; M'Cance v. L. & N. W, By. (1861), 7 
H. & N. 477 ; Harrison v. L. B. & S. C. By. (1862), 31 
L. J. Q. B. 113 ; Peek u. North StalTordshlro By. (1863), 
10 H. L. Cas. 473 ; Gregory v. West Midland Ry. (1864), 
2 H. & C. 944 ; Booth v. N. E. l!y. (1867), 16 L. T. 624 ; 
Kendall v. L. & S. W. By. (1872), L. B. 7 Exoh. 373 ; 
McCawley v. Furness By. (1872), L. B. 8 Q, B. 67 ; Cohen 
V. G. E. By. (1876), 45 L. J. Q. B. 298 ; Harris®. G. W. By. 
(1876), 1 Q. B. D. 615. 


455. .] — Every statute must be construed 

with reference to itself & to the following questions, 
what was the state of the law previously to the 
passing of the statute, & what was the ajiparent 
purpose of the new statute. . . . Every statute must 
stand be construed by itself. . . . When a statute 
is susceptible of two meanings, that must bo chosen 
which is most consistent with tlio presumed inten- 
tion of the legislature (Erle, C.J.).— R. v. Smith 
(1862), Le. ^ Ca. 131 ; 31 L. J. M. C. 105 ; 5 
L. T. 761 ; 26 J. P. 388 ; 8 .Tur. N. S. 199 ; 10 
W. R. 273; 9 Cox, C. C. 110; 169 E. R. 1333, 
C. C. R. 

Annotations : — Mentd. B. ®. Moody (1862), 31 L. J, M. C. 
156 ; B. V. Purdoy (1861), 13 W. B, 75 ; Graham v, 
Bohinson (1867), L. B. 2 Q. B. 387 ; B. v. Brown (1913), 8 
Cr. App. Bep. 173 ; B. v. O’Connor, [1913] 1 K. B. 557. 


456. .] — In considering the subsequent 

Acts of Parliament we must attribute to the 


Jcgi.slature the knowledge of the dineronce between 
the existing courses of jiractice in Rkpey. & in 
Chancery (Selwyn, l^.J .).— Barned’s Banking 
Co., Kellook’s Case, Re Xeres Wine Shipping 
Co., Ex p. Aijaance Bank (1868), 3 Ch. App. 709 ; 
39 L. J. Ch. 112 ; 18 L. T. 071 ; 16 W. R. 919, 
L. J.T. 

.'—Mentd. Itc Oriental Commercial Bank, Kx }>. 
MaxoudolT (1868), 16 W. B. 78 1 ; A‘e Barued’a BankinR’ 
Co,, CoupJand’8 Claim (1869), .5 Ch, Ai)p. 167 . lie Harucd’8 
Bankliif? Co., Forwood’s Claim (186!)), 5 Ch. App. 18; 
Ex Barned’s Bankinj? Co., Johnston’s Cose (1869), 20 
T. 266 ; He Blakely t)rdnaneo Co., Metropolitan tc 
Provincial Bank’s Claim (1869), L. B. 8 Eq. 244 ; Re 
Contract, Corpu., Khhw Vale Co.'s Case (1869), 5 Ch. App. 
112 ; lie Humber Irouworks tc ShipbuildniK Co., Warrant 
Finance! Co.’s Case (]K()9), 4 Ch. App. 643 ; lie Joint 
Stock Discoimt Co., Warrant Finaneo Co.’s t^ase (1869), 5 
Ch. App. 86 ; lie. Baruod’s Baukitiff Co., Ex p. Bank of 
Enpland (1870), 39 L. J. Ch. 759 ; lie Oxford & Canterbury 
Hall Co. (1870). 5 Ch. App. 433 ; Re Barueil’fl Bankingf 
Co., Leech’s Claim (1871), 6 Cli. Apj). 388 ; Rx Oriental 
Stnain Co. (1874), 22 W. B. 622 ; lie Earned ’s Banking 
Co., Ex p. Joint Stock Discount Co. (1875), 23 W. B. 281 ; 
A’c Coal Consmner’s Assocn (1870), 4 Ch. D. 625 ; Stone 
r. City & County Bank (1877), 3 C. P. D. 282 ; Re Northern 
Counties of England Fire Inaco. (1880), 50 L. J. Ch. 273 ; 
lie Land Financiers Assocn. (1881), 16 Ch. D. 373 ; Lovel 
V. Lovol (1881), 45 L. T. 252 ; Mersey Steel He Iron Co. 
V. Naylor (1882), 9 Q. B. D. 618. 

457. .1 — Pardo v. Bingham, No. 1108, post. 

458. .] — The legislature, knowing of the 

exception which existed at the time the statute 
was passed with regard to small contracts of fre- 
quent occurrence, whicli are necessary for the 
carrying on of the business of the corpn., intended 
to get rid of any discussion as to what were small 
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449 i. Knovlrdge inipntrd to Icipsla- 
turr. 1— It is i»roaumcd that the lekisla- 
turo in making any enactment, knows 
the previous state of the law upon the 
subject-matter & Icfjislatos upon the 
basis of, & with rcferonce to Jt. If so, 
the meaning of the words It uses cau- 

J. — ^VOL. XLII. 


not he understood in the absence of 
that which was their basis.— W allw 
V. Rus.sh:lr, [19U2J 2 I. B. 585.— IR. 

t. I/ow far considered.] — Pkabua- 
KARBUAT V. VlSUWAMBllAR PANDIT 
(1884), I. L. B. 8 Bom. 313.— IND. 

a. .] — In interpreting a statute, 

it should not be considered what the 


law was before the passing of that 
statute, hut what tiie legislature has 
said is to he the law after the passing 
of the same. — L ala Sltiiaj I’iiohad v. 
Godau CiiAND (1901), I.L. B. 28 Calc. 
517 ; 5C. W.N. 610.— IND. 

b. .] — Johnson v. Madkas Rv. 

Co. (1905), I. L. B. 28 Mad. 479.— IND. 

T T 
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Statutes. 


Sect. 2. — Uvlcs of int^r-pr elation : Sub-sect. 5, A. cfc 
li. ; sub-sect. 6 .J 

matiei*s (Brett, Ij.J.). — Hunt v. Wimbledon 
Local Board (1878), 4 0. I*. D. 48 ; 48 L. J. Q. B. 
207 ; 40 L. T. 116 ; 43 J. P. 284 ; 27 W. B. 123, 
C. A. 

Annotations : — Refd. Young: «. Royal Leamington Spa 
Corpn. (1883), 8 App. Caa. 517. Mentd. Eaton v. Baskor 
(1881), 7 Q. B. V. 529 ; Bournemouth Comrs, v. Watte 
(1884), 14 0 B. I). 87 ; I’holps & Woodford v. Upton 
Snodfilniry Highway Board (1885), Cab. & El. 524 ; 
Hoaro i\ Lewisham Corim. (1001), 85 L. T. 281 ; Soothill 
Upper U. C. V. Wakefield It. C. (1994), 74 L. J. Ch. 703 : 
Spencer, Whatley Sc Underhill v. Southall Norwood 
If. 1). C. (1005), 09 J. P. 308 : Hodge v. Matlock Bath & 
Scarthln Nick U. D. C. & Nuttall (1910), 75 J. P. 06. 

459 . .] — YouNti Co. V. IloYAL Leaming- 

ton Spa Corpn., No. 316, aote. 

460 . .] — Where cases have been decided 

on particular forms of words in cts., <fc Acts of 
Parliiunent use those forms of words which have 
received judicial construction in the absence of 
anything in the Acts showing that the legislature 
did not mean to use the words in the sense attri- 
buted to them by the cts.. the presum jition is that 
Parliament did so use them (Lord Coleridge, 
C.,!.). — Barlow v. Teal (1886), 15 Q. B. I>. 403 ; 
54 L. J. Q. B. 400 ; 63 L. T. 62 ; 40 ,1. P. 423 ; 1 
T. L. It. 401, 1). C. ; on uppeal 15 (^. B. I). 501, C. A. 

Ann itUii urns : — Apld. 10' LcccIh Institute of Sclonoo, Art & 
Literatnro Sc Leeds City C'oimcii, [1909J 1 Ch. 500 ; lie 
Deinciara Rubber Co., [1913) 1 Cb. 331, Mentd. Friend v. 
Sliaw (1887), 20 O. B. D. 374 ; Brmicr t\ Mooro (1903), 52 
W. H. 295. 

461. .] — I tliiiik, having regard, as I am 

entitled to liavc regard, to the state of the law 
when this sect, was jjassoil, tiiat the legislature 
did not intend to permit that in such an action 
as this the validity of the patent should be directly 
brought forw'ard, tic intended only to allow the 
question of infringement to be tried (Chitty, J.). — 
Kurtz v. Spence (1880), 33 Ch, 1). 670 ; 65 Jj. J. 
Ch. 010 ; 65 L. T. 317 ; 36 W. R. 20 ; Gnttln’s 
Patent Cases (1884-1880), 141. 

AnnoUition Mentd. Challcnder v. Boyle (1887), 57 L. T. 
734. 

462. - — — — In order to eonslruc* [the Act of 
1883J rightly it is necessary to boar in mind bow 
the law stood at the time it was passed (Linduoy, 
L..L). — ihUT.ipPS V. Bees (1889), 24 Q. B. D. 17 ; 
60 L. J. Q. B. 1 ; 01 lo T. 713 ; 64 J. P. 203 ; 38 
W. R. 53 ; 0 T. J.. IL 14, C. A. 

463. .] — W'^e think the legislature must be 

taken to have been aware of the state of the law, 
as pronounced by the House of liOrd.s, 1878 ; & 
if those who frame the Act of Parliament had 
intended that an appeal should lie, they would 
have either given it by express words, or taken 
cai’c to use language, the im^iortance of which had 
been pointed out ten years before by the decision 
in the House of Lords in the case to which wo have 
referred. But the legislature has not done so. It 
has used a popular, tk not a teclinical or legal word ; 
A we are of opinion that it must be taken to have 
intentionally used a word which would exclude 
the right of appeal {per CuR.). — Fx p. Kent 
County Council & Dover Council, Ex p. Kent 
County Council & Sandwich Counch,, [1891] 

1 Q. B. 726 ; suh nom. lie Do\t<:r Council & Kent 
County Council, Ex p. Dover Council, Kc Kent 
County Council & Sandwich Council, Ex p. 
Kent County Council, 00 L. ,1. Q, B. 435 ; sub 
nom. lie Kent County Council & Dover & 
Sandwich Borough Council, 05 L. T. 213; 65 
J. P. 047 ; 39 W. R. 406 ; 7 T. L. R. 487, C. A. 
Annotainms ; — Reid. Re Knight & Tubeniaolo Permanent 

Bldg. Hfx*., [1892] 2 Q. B. (>13. Mentd. Re Herefordshire 
County Covnudl Sc Leominster 'I’uvvn Council (1894), 15 B. 
77 ; Thetford Corpn. r, Norfolk County Council, [1898] 2 
y. B. 408. 


404 . .] — .It appears to mo that to construe 

the statute now in question it is not only legitimate 
but highly convenient to refer both to the former 
Act & to the ascei tained evils to which the former 
Act had given rise & to the later Act which pro- 
vided the remedy (Lord Halsbury, 0.). — East- 
man Photographic Materials Co. v. Comp- 
troller-General OF Patents, [1898] A. C. 671 ; 
07 L. J. Ch. 628 ; 79 L. T. 105 ; 47 W. R. 152 ; 
14 T. Jj. R. 627 ; suh nom. Be Eastman Photo- 
graphic Materials Co., Ltd.’s Application, 15 
R. P. C. 470, n. L. 

Annotations /—Refd. R. r. West Riding of Yorkaliiro County 
Council, [190(J] 2 K. B. 676 ; O’Grady v. Wilmot, [1916] 
2 A. C. 231 ; Banbury v. Bank of Montreal, [1918] A. C. 
620 ; Bob!) w. Dobb (1918), 87 L. J. Ch. 321 ; Re Wornhor. 
Wernher v. Bolt. [1918] 1 Ch. 339. Mentd. Field v. Wage! 
Syndic, uLo (]90()). 82 L, T. 231 ; Re Linotype Co.’s Trade 
Mk., [1900] 2 Ch. 238 ; Re National Bisouit Co.’s Appln. 
(1901), 70 L. J. Ch. 318 ; Re Unoeda 'Irade Mk,, [1901] 
1 Ch. 550 ; Kcjdak v. London Stereo.sooplo Sc Photogr^hlo 
Co., Kodak v. Houghton, Re Kodak Trade Mks. (1903), 
19 T. L. B 297 ; Homrncl v. Gcbnider, Bauer (1904), 20 
'r. L. R. 58.) ; A.-G. v. Metropolitan Electric Supply Co., 
[1905] 1 (’b. 24 : Christy v. 'J'lppor, [1905] 1 Ch. 1 ; Re 
Gestotner’s 'J'rado Mk., |1908] 1 Ch. 513 ; Re Orlvvoola 
Ti-ado Mk. (1909), 5.1 Sol. .Jo 672 ; Rc Soe. lo Fermt'ut 
Apples. (1911), 28 T, L, R, 175; Re Du Cros Applus., 
[1912] 1 Cb. 641 ; Rc Akt. Carl Llndstroom Trade Mk., 
[1914] 2 (E. 103 ; Re Cordlng’a Appln., [1916] 1 Cli. 422 ; 
Re Garrett’s Trade Mk. (19i6), 85 L. J. Cb. 350 ; Rc 
Yaltllng Manufacturing Co. Appln. (1916), 33 it. P. C. 
285 ; lie Elsman, London Appln. (1920), 37 R. P. O. 13.5 ; 
Re Diamond T. Motor Car Co. [1921] 2 Ch. 583; Re 
Salter (trading os the SalR^r Paint & Colour Co.) Appln. 
(1923), 40 K. 1\ C. 4 02 ; Re Davis’ Trade Mhs,, Davis r. 
SuBsex Rubber Co., [1927] 2 Ch. 315, 

405, .1— Pryor v. Pryor, [lOOOJ P. 167 ; 

09 L. J. P. 90. 

Annt)ixihon : — Mentd. Squire e. Squire, [1905] P. 4, 

466. .] — (1) In construing a statute 1 

believe the worst person to construe it is the person 
wlio is responsible for its drafting. He is very 
much disposed to confuse what he intended to do 
with the etlect of the language winch m fact has 
been emjiloyed. At the tune he drafted tiro statute, 
at all event-s, he may have been under the impres- 
sion that ho had given full cllect to what was 
intended ; but he may be mistaken in constniing 
it afterwards just becau.so wliat was in his mmd 
ivas what was intended, though, perhaps, it was 
not done (Lord Halsbury, C.). 

(2) Before construing the words of the sect. . . . 
your lordships are entitled to consider the state 
of the law before the sect, was passed, with a view 
to ascertaming the imsoliief to which the enactment 
is directed (Lord D.wey). — Hilder r. Dextjhj, 
[1902] A. G. 174 ; 71 L. J. CJi. 781 ; 87 L. T. 311 ; 
51 W. It. 225 ; 18 T. L. R. 800 ; 7 Com. Gas. 258 ; 
0 Mans. 378, H. L. ; revsg. S. G. sub nom. Dexter 
V. United Gold Goa.st Mining 1*K()Pertie.s, 
I.TD., 17 T. L. R. 708, G. A. 

Annotations: — Generally, Mentd. A.-G. v. HaBtiugH Coriui. 
(1902). 1 L. G. K. 41 ; De La Cour r. CUnton. Treohiuauii 
V. Calthorpc (1904), 90 L. T. 615 ; Khorto v. Coivvi]] (1.009), 
101 L. T. 598 ; Hong Kong 6c China Gas l.’o, v. Glen, 
[1014] 1 Ch. 527. 

467. .] — It has been laid down in several 

cases that whore you are dealing witli an Act of 
Parliament, the lli’st thing you have to do is to 
look Ac see what the Act of Pailiauient says. If it 
is clear tk unequivocal, then you have no right to 
try & interpret it by the law as it stood before the 
passing of the Act of Parliament, but if it bo not 
clear & not unequivocal, then it may be that/ the 
previous law is useful for the purpose of seeing 
which of the oliscure constructions is the one you 
ought to adopt (Pickfohd, J.). — Polurrian S.S. 
Co., J/rD. V. Young (1013), 100 L. T. 001 ; 30 
T. L. R. 126 ; 12 Asp. M. L. G. 440 ; 10 Com. Gas. 
143 ; on appeal, [1916] 1 K. B. 922, 0. A. 

Annotations : — Mentd. San day v, Biltlsh Sc Foreign Marino 
InBoe., [1915] 2 K. 13. 781 ; WilBon, Bobbin t*. Qroeu 
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(1916), 31 T. L. n. 605 ; Horiock v. Boal (1916), 114 L. T. 
193; Moore v. Kvans, 11917] 1 K. B. 45S ; Bom-a & 
Forgas v. Townond, (1919] 1 K. B. 189 ; Coheu v. Standard 
Marine Insoe. (1925), 30 Cora. Caa. 139, 

468. .J — A knowledge of the judicial con- 
struction . . . put on sects. 161 & 102 of the Com- 
panies Act, 1862 (c. 89), must be imputed to the 
legislature (Swins'EN-Eady, J .). — Be Demeuaua 
Rubber Co., Iyru„ [1913] 1 Ch. 331 ; 82 L. J. Ch. 
220 ; 108 L. T. 318 ; 20 Mans. 148. 

469. .] — In construing an Act of I’arlia- 

ment it is in my view legitimate to consider 
(a) the state of the law at the time the Act of 
Pai‘liament was passed & the changes it was passed 
to effect ; (b) the sects. 6c structure of the Act of 
Parliament as a whole (Sankey, J.).— A.-G. v. 
Brown, [1920] 1 K. B. 773 ; 89 L. .7. K. B. 1178 ; 
122 L. T. 658 ; 84 J. P. 113 ; 36 T. L. 11. 165 ; on 
appeal, [1921] 3 K. B. 29, C. A. 

Codifying & consolidating statutes .] — Sec 

Part XI., post, 

B. Surt'oundinf) Circunistances. 

470. How far referred to.]— The ct. raimot im- 
pute to tJio legislature, in passing statutes con- 
lirming titles created by m(;ans of i^arhamentary 
jjowers, ignorance of the transactions which had 
taken jdaco in exercise of such powers, — B eauion 
V. Kino (18.52), 9 Hare, 499 ; 22 L. .f. (’h. Ill ; 68 
E. R. 608. 

Annotation : — Mentd. VVLldtorno c. EocI, Comrs for England 
(1877), 7 Cii. I>. 375. 

471. .J — -iNCOUeottATEl) ('llLTHCll BlTn.D- 

iNo Society v. Coj-e.s (ISf)!), 1 K. <k J 145; 3 
Eq. Rep. 176 ; 21 L. .1. Vh. 103 ; 24 L. T. O. S. 
167 ; 19 J. P. 4 ; 3 W. R. 101 ; 69 E. R. 405 ; 
ajjd. (1855), 5 1)0 (>. M. <fc G. 324, L. C. 

A fino/a/ion>i :~~Refd. r'ir.hor i*. Biiorlcy (1800), 21 .1 I’. 

.51.5. Mentd. CVcmswcII r (liCHHWoll ( 1808 ), 18 L. T. 392. 

472. .]- llAWiviNS r. No. 

394, aotc. 

CuELsEA Vestry v. Kino, No. 

309, aote. 

474. — Hiver Wear Comr.s. v. Adam- 
son, No. 105, afi/c. 

475. — — ■•] — While it is true that we have no 
right to consti'ue tiie Act itstdf by the jiractiee 
whicii has taken place under that Act, it is equally 
true that we are entitled to construe that Act, 
not only upon tlu> actual words used, but witli 
reference to the pra(;tice which had grown up A 
was existing at tin; t irae when that Act was i»as.sed 
(Thesiger, L..T.). - Yewens e. Noakeh (1880), 6 
Q. B. D. 530 ; 50 L. .7. Q. B. 132 ; 44 L. T. 128 ; 
45 J. P. 468 ; 1 Tax Cas. 260, C. A. 

AnnokUion^ : — Consd. E. C, C. i\ Soutli MelropnliUin Gas 
Go., [1901] 1 Gli. 76. Mentd. lloLfo V. Hyde (1881), (> 
(). B, D. 673 ; VVoottcni’. Rolfc (1881), 47 E. T. 252 ; City 
Bunk V. Ijust (1882), -17 E, T, 251 ; .Smuuons v. lloath 
Eaundry Co., [19101 1 K. B. 543, Bobkey r. Cmsblo 
(1915), 84 L. J. K. B. 850 ; E. C. C. v. Pen-y (191,5), 79 
J. 1\ 312 ; rorforniiTiR: lUglit Soc. v. IVIltchoU & Bookor 
(I’alairi Do Danso), [19211 1 K. B. 7(>2. 

476. .J — In constiuing a statute, the ct. 

may consider the circumstances A the position of 
the parties at the time of its passing, but not tlie 
prior negotiations. --Tape Vat,e Ry. (Jo. v. Davjs 
A Sons, Ltd., [1891] 1 Q. B. 43 ; 63 L. J. Q,. B. 
347 ; 42 W. R. 216 ; 9 Jt. 82, (4. A. ; on appeal 


sub nom. Davis A Sons, I/td. v. Tapp Vai^ Ry. 
Co., [1895] A. C. 642, H. L. 

Annotations: — Refd. Corbett v. S. E. & C. Ry.’d Mana^fing? 
(^omuiittoe, 1 1906] 2 Ch. 12 ; A.-G. v. N. E. By., [1915] 1 
Ch. 905. Mentd. Biirry By. v. Tati Valo By., [1895] 1 
Ch. 128 ; CroHfleld v. Manchoater Ship Canal Co., [1904] 
2 Ch. 123 ; Wai'd v. Mid. By. (1916), 86 E. .T. K. B. 161. 

477. .] — In the construction of a statute 

it is, of com-se, at all times, A under all circum- 
stances, peiinissiblc to have regal’d to the state of 
things existing at the tune the statute was passed 
A to the evils which, as api)cars from its jirovisions, 
it was designed to remedy (I^ord Atkinson). — 
Keates 11. I^wis Merthyr Consolidated Col- 
ETERIES, Ltd., [1911] A. C. 641 ; 80 L, J. K. B. 
7318 ; 105 Ji. T. 450 ; 75 .7. P. 505, if. L. 

478. .] — In construing a statute the object 

is to ascertain the meaning of Hie legislature, A in 
order to ascertain tiie true meaning it is necessary 
to ascertain the circumstances with reference to 
which the words wore used A what was the object 
appearing from those circumstances which the 
legislature had in view (Eraser, .L). — Abrahams 
V. MacEisiieries, IjTd., [1925] 2 K. B. 18 ; J)4 
L. J. Tv. B. 562 ; 133 L. T. 89. 

Annotation .•■—'Retd. Carrhigten JlanufacturinB Co. r. Saldlii 
(1925), 133 L. T. 432. 


.Sub-sect. 6.— Construction with reference 
TO Context and Subject-Matter. 

479. General rule.]— There are two rules by 
whicli t Ilf! expressions of the legislature are to bo 
intc^rpreled. First, if any part ul an Act of Par- 
liament IS penned fibscau’ely. A oilier passages in 
t he same .Vet will elucidate that obsciuat y, recom^e 
ought to be had to such context for tluit purpose. 
.Secondly, if there ai’e several Acts upon tiie same 
subjofd, they are to be taken togethf'r as forming 
one system, A as intei'iireting A f’nforcing each 
oHier ((louj.D, .1.). — R.r. Holiand Pm.mer (1784), 
1 Leacii, 352 ; 168 E. R. 279. 

Annotation .— Mentd. B. v. Siuith (1831), 5 C. & P. 1U7. 

480. -- - -.j — \Vc must construe the Act with 
reference to the subject-matter (Le Beanc, .7.). — 
Could v. 4'oeeyer (1804), 1 Smith, Jv. B. 334. 

481. .] — The statute must be constnuMl 

secitoduni Kubjcclant nmtvnutn (LoifD Eeekn- 
BOKoxTim, C..L). — Wigan v. Powt,er (1816), as 
jeported iu I .Stark. 459. 

Hz/nob/Zenw Mentd. Bi’ouiirbton r. jSlunolmstor Wfi(-<'r 
Works Co. (18)9), 3 B. N Aid. 1 ; J9’rriii{? r. Dunstou 
(1826), By. N M, 126, 

482. .] —The meaning of ])articular words 

m .Vets ol Parliament, as well as otlier instruments, 
is to be found not so much in a btrjit etymological 
propriety of language, nor even m po]iulai* use, 
as in the .subject or occasion, on wliicii they are 
used, A the object that is intended to b(! attained 
(ABiBrrr, tVJ.). — R. v. Uaee (1822)- 1 B. A C. 
123 ; 2 Dow. A Ry. Jv. B. 241 ; 1 Jj. O. S. K. B. 
20 ; 107 E. R. 47. 

Annotations: — Apld. PrcHiud- r. Goodwin (1869), I 8w. N 
Tr. 544 ; Tho Elon (1809), E. B. 2 P. (k 525 ; Keusington 
& Knlght.'^bndgo Electric ElKbtiiiK Co. v. Notting Hill 
Electric LightiuK Co. (1918), 87 E. .T. K. B. 565. Reid. 
Houfrh V. Escoiubo (1861), 4 L. T. 517. Meutd. K. v. 
I'oynder (1823), 2 Dow. & Ry. K. B. 25s ; Darloy v, it, 
(1846), 12 Cl. &; Fin. 520 ; Ro 8t. Martins lu the Fielos 
Grdns, (1851), 17 E. T. U. S. 140. 
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479 i. (Jencral rule .] — A ct. must in 
every case have regard to tho whole 
position, & determine upon a ooustme- 
lion of tho whole Act whether I’arlia- 
niont has In tho particular provision 
adopted that other moaning judicially 
afllxed instead of what must be assumed 
to bo tho primary meaning of the words 
It uses wliloh a ct. unfettered might 
otherwise act upon.— Melrouknk 
COIU'N, V. BaRKV (1922), 31 C. L. B. 


174.— AUS. 

479 ii. -.]— A strict application 

of the rules of gi'aminar Is not to lie 
insisted upon where so doing w ould be 
Inconsistent with the obvlona meaning 
of tho context ; even tho ordinary 
meaning of w'orUs used is to yield to 
tho context. — McGowan w. Apven- 
TUUKHS or England Tuadinq into 
Hudson’s Bay (Governor & Company) 
(1901), 21 C. E. T. Occ. N. 64 ; 5 Ten’. 
E. B. 147.— CAN. 


479 iu. .] — A statute is to be 

construed not according to tho mere 
ordinary general meamng of tho w’oi'ds, 
but aocordmg to the ordinary meaning 
of tlie words as applied to the subject- 
matter wltli i-egard to which they are 
used, unless there is soraetlimg W'hlch 
renders it neeobsary to read thorn iu 
a sense wliieh is not their ordinary 
sense lu tho English langpiogo as so 
applied. — Hardy r. B. (1905), 26 
N. L. B. 35.-8. AF. 
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outui V, jj, (X X. xvy*, i iv. ooi. 

489. .J— A.-G. V. Sijj.Ear, No. 130, ante. 

490. .]— It is, 1 ai)preheiid, in accordance 

with the general rule of construction in every 
case, that you are not only to look at tlie words, 
but you are to look at the context, the collocation, 
& the object of such words relating to such a 
matter, & interpret the meaning accorcling to what 
would api)ear to be the meamng intended to be 
conveyed by the use of the words under such cir- 
cumstances (BLACKBrRN, .1.). — Rein v. Lake 
(18(17), L. K. 2 Q. 11. 144; 8 B. & S. 83; 3tt 
L. J. Q. B. 81 ; 15 W. II. 345 ; 2 Mar. L. G. 448. 

AnnoUUion : — Mentd. lIorHcj' v. Graham (1809), L. 11. T) 

C. P. 9. 

491. .] -—It is better to decide this question 

upon the Act of I’arliament on the matter, & 
apply to sect. 1 the ortlinary rules of construction, 
at the same time bearing in mind t he tenor of the 
statute. In Acts of Parliament it is impossible to 
state every case to wliich it is to apply. Here we 
have words used including every case coming 
within tlio jm-isdict ion. Though we have had no 
definition suggested to us of the words “ any 
order for the payment of money or otheiwise,” 
we are justifieil, looking at the other parts of the 
Act, in saying that they are general words 
(Cleasby, B.). — MoiiANT V. Tayloh (1870), as 
reported in 24 W. B. 451, C. A. 

AnnvtaiUms : — Refd. AV Hampshire J J. (1888), J. P. 311 ; 

L. C. C. r. Owmer of 11, Lee Street, Siopiiey (1926), 13.'> 

L. T, 182. Mentd. Paddlui^ton Vestry v. Snow (1881), 

45 L. T. 475 ; L. C. C. v. Cross (1892), 61 L. J. M. C. 160. 

492. .T — 1 quite agree that in constnling 

an Act of Parliament we are to see what is the 
intention which the legislature has expressed by 
the words ; but then the words again are to be 
undei'stood by looking at the subject-matter they 
are speaking of & the object of the legislature, & 
the words used witli reference to that may convey 
an intention quite different from what the self- 
same set of words used in reference to another set 
of circumstances & another object would & might 
have produced (Loiu> Blackburn). — Edinburgh 
Street Tramways Co. v. Torbain (1877), as 
reported in 3 App. Cas. 58, H. L. 

Annotaivm : — Apia. Rhondda’s Claim, [1922] 2 A. C. 339. 


B. C. 

Anrwtations •— Refd, Foiicscuo v. 8f,. Matthew Bethnal 
Green Vestry, [1891] 2 Q. B. 170: Smmners v. Uolboru 
District Board of Works (1893), 68 L. T. 226. 

496. .] — I of course i-erognise the usual 

rule observed in the construction of Acts of Par- 
liament, that general, following specific words 
should be limited to things ejicsdrni generis with 
those before enumerated ; but this rule of con- 
struction must bo controlled by another equally 
general one, that Acts of Parliament ought, like 
wills or other documents, to be construed so as to 
carry out the object sought to be accomplished by 
them, so far as it can be colleclt'd from tlie language 
employed (Hawkins, .1.).— Hawke v, Uunn, 
11897] 1 Q. B. 579 ; 05 L. J. Q. B. 354 ; 75 L. T. 
355 ; 51 .f. P. 292 ; 45 W. K. 359 ; 13 T. L. R. 
281 ; 41 Sol. Jo. 351 ; 18 (.'ox, C. C. 54.3, H. O. 

Aenntulion.'i : — Refd. lie I’owcll v. Kcmplnn Park llacpcourso 
(’o., [1899] A. ('. 14.1. Mentd. Mclnanoy r. Hildreth, 
[1897] 1 y. B. 690 ; B. v. Humplirey, [1898] I Q. B. 875 ; 
Belton V. Bus1)y (1899), 68 L. J. 0- B. 859 ; Brown r. 
Putvh (1899), 63 J. P. 421 ; Buxton v. Scott (1909), 100 
L. T. 390. 

497. .] — In answer to the question whether 

upon the facts stated the decision of the magis- 
trates was in point of law correct, our answer is 
that it was. When the scope <Su object of the Act 
are borne in mind any other conclusion would to 
a large extent render the Act ineffective for its 
avowed purfioses (Lord Russei.t., C.J.). — Coppen 
V. Moore, [1898] 2 C^. B. 305 ; 57 L. J. Q, B, 589 ; 
78 L. T. 520 ; 52 J. P. 4.53 ; 45 W. R. 520 ; 14 
T. L. R. 414 ; 42 Sol. .lo. 539 ; 19 Pox, (J. C. 45, 
J). C. 

Anriotalions : — Apld. Trade & CuHtoms Comi>i. r. Boll, 
[1902] A. G. .563. Refd. Christie, Maiison & W’ood v. 
Cooper, [1900] 2 Q. B. 522 ; Ilobbs v. Winebostor Oorpii., 
(1910), 102 L. T. 841 ; AruiltaKe v, Nloholaon (1913), 
108 L. T. 993 : Mousell v. London &; North Western Ry.. 
11917] 2 K. B. 836; Buokinffham v. Duck (1918), 120 
L.T. 81; Burns r. Scbollleld (1922), 128 L. T. 382. Mentd. 
Cameron v, Wli'prlns (1900), 70 L. J. Q. B. 15 ; Langley 
V. Bombay Teti Co., [1900] 2 Q. B. 460 ; It. r. BukAer 
(1908), 99 L. T. 622. 

498. .] — It is a dangerous assumption to 

suppose that the legislature foresees every possible 
result that may ensue from the unguarded use of a 
single word, or that the language used in statutes 
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is so precisely acciirate that you can pick out from 
various Acts this & that expression & skilfully 
piecing them together, lay a safe foundation for 
some remote inference (Lord Loreuurn, C.). — 
Nairn v. St. Andrews University, [1909] A. C. 
147 ; 78 L. J. P. 0. 64 ; 100 L. T. 96 ; 26 T. L. K. 
100, H. L. 

Annotations: — ColUd. Rhondda’s Claim, [1922] 2 A. C. 339. 

Mentd. Bebb v. Law Soo. (1914), 83 L. J, Ch. 363. 

499. .] — It is our duty to put such an 

interpretation upon the sect, as upon the whole 
seems to us more consistent than any other with 
the language which has been used (Oozens- 
IIARDY, M.R.). — Metropolitan Water Board v. 
London Brighton & South Coast Ry. Co., 
[1910] 2 K. B. 890 ; 79 L. J. K. B. 1179 ; 103 
L. T. 304 ; 74 J. I*. 409 ; 26 T. L. R. 676 ; 8 
L. O. K. 930, C. A. 

Annotations : — ^Retd. MetropuUtan Water Board v. Avory, 

[1914] A. C. 118. Mentd. Colley’s Patents v. Metropolitan 

Water Board, [1912] A. C. 21 ; County Hotel & Wine Co. 

V. L. & N. W. By., [1918] 2 K. B, 251. 

600. .] — The whole sect, must be looked 

at & construed according to the ordinary meaning 
of the English language. There is nothing in the 
statute which would justify the ct. in restricting 
the meaning of the word becau.sc of what appears 
in the previous sects. We must consider what was 
tlio intention of Parliament, whicli could Jiave 
inserted words restricting the moaning, had it 
intended the meaning to lie so restricted (Isaac’s, 
C.J.). — R. V. Lowden, [1914] 1 K. B. 144 ; 109 
L. T. 832 ; 78 J. P. Ill ; 30 T. L. R. 70 ; 68 Sol. 
Jo. 157 ; 9 Cr. App. Rep. 195 ; 23 Cox, C. (\ 
043, C. C. A. 

601. .]—(!) It must never bo forgotten 

that, in con.struing an Act of Parliament, on(‘ 
must bear in mind what is the subject-matter of 
the sect, A .se(* what is its scope A object ( Vaitghan 
Williams, L.J.). 

(2) The sound pvincijdo, ni dealing with a 
statutory enactment, is to eonstnie jjlain words 
in their natural sense. It. is for us so to construe 
tliem ; it is the piovmce of the legislature to 
remove any inconvenient, or, as some people 
might judge, unjust, results, which may be traced 
to tlie construction of the plain words of the 
enactment construed as according to their natural 
meaning they ought to be construed (Kennedy, 

L. ,!.). — Smeed, Dean v. Port of London 

Authority, [1913] 1 K. B. 226 : 82 L, .T. K. B. 
323 ; 108 J.. T. 171 ; 29 T. L. R. 122 ; 12 Asp. 

M. L, C. 297, C. A. 

502. ,] — Where an amhiguous word siicli 

as “ houses ” is used in a statute, it is to be inter- 
preted in accordance with the context & obj'ect of 
the statute. — B. Aerodrome, J/ri). v. Deli., 
[1917] 2 K. B. 380; std/ nom. Brigiiton-Shore- 
jiAM Aerodrome, I.td. v. Dell, 86 Ij. .T. K. B. 
1331 ; 117 J.. T. 272 ; 81 J. P. 205 ; 33 T. L. R. 
375 ; 15 L. G. R, 609, D. C. 

603. .] — In the construction of statutes 

their words must be interpreted in their ordinary 
grammatical sense unless tliore be something in 
the context or in the object of the statute in which 
they occur or in the circumstances with reference 
to which they are used to show they were used in 
a special sense different from their ordinary gram- 
matical sense (per Cur.). -—Victoria (hTY Corpn. 


V. Vancouver Island (Bp.), [1921] 2 A. 0. 384 j 
90 L. J. P. 0. 213, P. 0. 

504. Later & earlier expressions.] — The legisla- 
ture exercised, in making this Act of Parliament, 
just the same absolute authority with respect to 
the benefits it conferred & the restrictions it put 
on those benefits, as any capricious testator might 
have used, & is very apt to use, in the course of 
making his will. The rule applied to those cases 
certainly is, that the last ps^ controls the first, 
& so I must treat it with respect to this Act of 
Parliament (per Cur.), — Lancaster & Carli8I.e 
Ry. Co. v. Maryport & Carlisle Ry. Co. (1846), 
4 Ry. & Can. Cas. 504. 


Sub-sect. 7. — Construction with reference 
TO Whole Statute. 

505. General rule.] — The office of a good ex- 
jiositor of an Act of Parliament is to make con- 
struction on all the imrts together Sc not of one 
part only by itself.- — Lincoln College’s Case 
(1595), 3 Co. Rep. 58 b ; 76 E. R. 761. 

Annohiiions : — Re£d. IL V. London (Bp.) Sc Lancaster 

(1693), 1 Show. Ill • Crofts i'. Middleton (18.56), 8 Do 
G. M. & G. 192. Mentd. Noko V. Awder (1595), Cro. 
Ellz. 373 ; Spirt r. Bence (IC.H), Cro. Car. 368 ; Lyn v. 
Wyn (1665), O’Bridg. 122 ; BonJs v. Horton (1672), 
Freein. K. B. 56 ; Wakeman i\ Blackwell (1676), 1 Mod. 
Kep. 218 : Williamson v. Hancock (1G7(!), 2 Mod. Bop. 14 ; 
Smith V. Tyndal (1705). 2 Salk. 685 : Ta^dor d. Atkvns r. 
Horde (1757). 1 Burr. 60 ; Wolferstan v. Lincoln (Bp.) & 
Whitehead (1763), 2 WlJs. 171 ; Malins i\ Freeman (1838), 
0 Scott. 187 ; OoHllng v. Veley (1850), M L. T, O. S. 526 , 
Jie CaHcy’t) Baton ta, Stewart t'. (Jawey, [1892] 1 Ch. 101. 

506. .] — As a will ought to receive con- 

struction by due consideration of the intention of 
testator collected out of all the parts of the will, 
so the mcamng of an Act of Parliament ought to 
bo expounded by an examination of the intention 
of the makers thereof collected out of all the causes 
therein so that there be no repugnance but a con- 
cordancy in all tlie parts thereof (Tanfield, J.).— • 
Chamberlain’s Case (1610), J^ane, 117 ; 145 

R. R. 346. 

507. — — .] — Every woi’d of the .statute must 
bo considered both of the preamble & enacting 
clau.se (Lee, Ii..J.). - Ryall v. Rowles (1749), 1 
Ves. Ben. 318 ; 1 Atk. 165 ; 1 Wils. 260 ; 27 E. R. 
1074. 

Aiinotxttion^ • - Refd. Webt, r. Skip (1719), 1 Ves. Sen. 239 ; 
Mamon v. Vero (17 79), 2 Wm. Bl. 1309. Mentd. Bow v. 
Dawson (1719), 1 V^os. Sen. .331 ; Doddhiirton r. Ilallot 
(1750), 1 Ves. Sen. 497 ; Word v. Turner (1752), 2 Vos. 
Son. 431 : Kx p. Dumas (1754), 2 Vos. Sen. 582 ; Ex p. 
Shank (1754), 1 Atk. 234 ; Worsoloy r. Demattos & Slader 
(1758), 1 Burr, 467 ; Wilson v. Day (1759), 2 Burr. 827 ; 
Falkoner r. Ease (1781), 1 Bro. C. C. 125 ; Atkinson v. 
MaliiiK (1788), 2 Term Bep. 462.; Blumb r-. Fhutt (1791), 
2 Anst. 4 32 ; Gordon v. East India Go. (1797), 7 Term 
Bop. 228 ; Liirffiiam BiKRTS (1797), 1 Bos. Sc 1‘. 82 ; 
Evans v Bicknoll (1801), 6 Vos. 174 ; Jones v. Gibbons 
(1804), 9 Ves. 407 ; Horn v. Baker (1808), 9 East, 215 ; 
Tayior «. Plmner (1815), 3 M. Sc S. 562 ; AV Frazer, Ex v. 
Monro (1819), Buck. 300 ; Hartley v. Smith (1819), Buok, 
368 ; Storer v. Hunter (1824), 3 B. & C. 3G8 ; Dearie v. 
Hall, LovcrldKe v. Cooper (1828), 3 Bnss. 1, 48 ; Hubbard 
V. Baysliaw (1831), 4 Sira. 326 ; lie Severn, Plcp. Tennyson 
(1832), Mont. & B. 67 ; Buck v. Lee (1834), I Ad. Sc El. 
804 ; lie 0(?don, Ex p. Loyd (1834), 3 Done. & Cb. 7 65 ; 
Gardner v. Lachlan (1838), 4 My. & Cr. 129 ; Beeves v. 
Capper (1838), .5 Binjf. N. C. 136 ; Belcher v. Capper 
(1842), 4 Man. & G. 502 ; Etty v. Brldffes (1843), 2 Y. & C. 
tih. Cos. 486 ; Belcher v. Bellamy (1848), 2 Exeb. 303 ; 
Beckliam v. Drake (1849), 2 H. L. Cus. 579 : Bartlett v. 
Bartlett (1857), 1 Do G. & .1. 127; North v. Gurney 
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606 i. General rule.] — Com. AN n. Pal- 
FBEYMAN (1912), 8 Tos. L, K. 20. — AUS. 

605 ii. It is the most natural 

& (fonulno exiiosition of a statute 
to construe one part by another for 
that best expresseth the meaning of 
the makers ; & this exposition is 

ex visreritms actus. — R. r. Mallow 


Union Guvrdi.vn.s (1860), 12 I. C. L. R. 
35.— IR. 

605 iiJ. — McKenzie v. Hoqo 

(1894), 13 N. Z. L. R. 158.— N.Z. 

0 , Construction to ffive effect to all 
parts. }— An Act of Parliament should 
bo so oonatruod as to give effect to all 
parts of the Act, & assure the attain- 
ment of Its objects, even although It 


exposes Individuals to penalties & 
forfeitures. — Clbrkk v. Calkin (1880), 
20 N. B. R. (4 P. & B.) 98.— CAN. 

d. .]— A statute ought to be 

oonatruod so that, if It can be pre- 
vented, no clause, sect, or word snail 
bo Hupertluous, void or Insignificant. — 
SWAMlNATHA AYYAR V. VaIPYANATHA 

Sastri (1905), I. L. R. 28 Mad. 46.— 

IND. 
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Statutes. 


Svh-fiect.‘i. 7 <S: 


Serf. 2. — Buies of inlerpreiatiou 

(1861), 1 John, &• IT, .'109 ; Clralnpc r. Waincr. Ife Qrainpro 
(1805). 6 New Hop. 219 ; Donald v. Suekllnif (1800), L. U. 

1 Q. H. .585 ; Cooke v. Hemming (1868), L. K. 3 C. K 334 ; 
Jic Halnbridge, /'Jsc p. Fletcher (1878), 8 Ch. D. 218 ; 
Be Vifost of England & South Wales Dlatrlot Bank, Ex p. 
Dale (1879), 11 Ch. D. 772 ; Re HaUett’s Estate, Knatcn- 
hull V. Hallctt (1880), 13 Ch. D. 696 : Colonial Bank v. 
\\hlnney (1886), 11 App. Caa. 426; Re Patrick. BiUs v. 
Tatham (1890), 63 L. 'T. 752 ; Jic Rlohards, Humber i'. 
Richards (1890). 45 Ch. D. 589 : Thomas v. Searles, [1891 ] 

2 Q. B. 408 ; English &. Scottish Mercantile Investment 

1 1892) 2 Q, B. 1 ; Re Wyatt, White v. 
Ellis, [1892J 1 Ch. 188 ; Ward t'. Duncombe, [1893] A. C. 
369 ; Sharman v. Mason. [1899] 2 g. B. 679 ; Rose v. 
Buckett, [1901] 2 K. B. 449; Glegg v. Bromley (1911), 
ol Ij. J, K. H, 834. 

508. .] — It is a positive enactment, & you 

blend altogether so as to elicit from the whole 
one iilain sense of the Act (IjOrd Elienborough, 
C.J.).— Korn v. Horn (180(5), 7 East, 529; 3 
Smith, K. B. 522 ; 103 E. R. 204. 

J notations :~~‘ReiA. Keats v. Hick (1821), 5 Moore, C. P. 
629 ; Blake v. Attersoll (1821), 4 Dow. & Ry. K. B. 649. 
Mentd. Cumberland v. Kelley (1832), 3 B, & Ad. 602. 


509. .] — The intention of the legislatm-e 

in passing an Act of Parliament must be gathered 
not only from the clause under consideration, but 
from the whole statute (Littledale, J.).— Mills 
V. Funnell (1824), 2 B. A C. 899 ; 4 Dow. & Ry. 
K. B. 561 ; 2 L. J. O. S. K. B. 190 ; 107 E. R. 61(5. 

610. .] — I’lus is a penal statute, & must 

according to the rules by which Acts of l^arliamcnt 
are construed, receive a strict interpretation. Our 
law will not allow of constructive olTc-nces ; no 
man incurs a penalty unless the Act which sub- 
jects lum to it is clearly witliin the spirit A letter 
of the statute imposing such i)ena]ty. The mean- 
ing of the words of an Act of I’arliament is to be 
asceitained from (lie subject to which it I'cfera, so 
that tlio same words receive a very dilTerent con- 
struction in dilTerent statutc.s. The intent of t he 
legislature is not to bo collected from any par- 
ticular expression, but from a general view of the 
whole of an Act of Parhament. Your lordships 
will i)erceive that these are not merely tcclmical 
rules e.stabhshed by lawyers for the determination 
of questions arising on statutes, but that they ai‘e 
maxims of common sense, the observance a which 
is necessary to conduct us to a right understanding 
of every kind of 'WTitten insti uraent (Best, C.J.). — 
Anon. (1825), 3 Bing. 103 ; 330 E. K. 488, H. L. 

611. .] — Bbett V. Brett, No. 529, post 

612. .] — There is no magic in the word 

section as applied to an Act of Pailiament, or in 
the dillerent parts of it being numbered or marked 
with particular numbers, or any reason why we 
should jmt a dillerent construction on each of 
them (Lord Abingeu, C.B.). — Edwards v. Sheid 
REN (1843), 11 M. & W. 595 ; 1 Dow. & J^. 338 ; 
12 L. J. Ex. 441 ; 7 Jur. 954 ; 152 E. R. 943. 

513. .] — The intention of the Legislature 

in every Act of Parliament is to be collected, not 
by travelling out the Act, but by looking to the 
whole of the Act itself (Wilde, C..T.). — R. v. 
Manning (1849), 2 Car. & Kir. 887 ; 1 Den. 467 ; 
7 State Tr. N. S. 1029 ; T. & M. 165 ; 19 Jj. .1. 
M. C. 1 ; 13 .1. P. 715 ; 13 Jur. 962, C. C. R. 

Avne>tf]h(ms : — M6ntd. R. v. Fadcrraan, Lewis v, Gordon 
(18.R)>, 3 Car. & Kir. 3.'>3 ; Exp. Newton (1855), 3 C. L. 11. 

1 1 


514. .] — You are to look at the whole Act 

of Pad-hament, the whole context, & see whether 
(hat is the true intei’prctation whether they might 
be compulsory or only enabling (Coleridge, J.). — 
R. r. North Metropolitan Ry. Co. (1856), 27 
L. T. O. S. 156. 

515. .] — It is not the proper mode of con- 

struing a statute to take one sect,, or part of it, 


in order to ascertain the real meaning, but the 
general scope A object should be looked at (Wiijles, 
J.).~Yorno V. Davis (1863), 2 H. & C. 197 ; 9 
L. T. 145 ; 10 .lur. N. S. 79 ; 11 W. R. 735 ; 159 
E. R. 82, Ex. Ch. 

Anticiaiions : — Refd. Gibson v. Preston Corpn. (1870), 
L. H. 6 Q. B. 218 : Cowley v. Novsmiarkot L. B., [1892] 

A. O. Siri. Mentd. Hartnall v. Ryde Comrs. (1803), 4 

B. & S. 361; Parsons v. St. Mathew, Bethnal Green 
(1867), L, R. 3 C. r. 56 : Wilson v. HaUfax Corpn. (1868), 
L. R. 3 Exfh. 114; Mill v. Hawker & Wiokett (1874), 30 
L. T. 894 ; Taylor v. Giwnhulgh (1874), L. R. 9 Q. B. 
487 ; Holboni Grdns. r. St. Leonards, Snoreditoh Vestry 
(1876), 41 J. P. 38, Longhborongh Highway Board v. 
Cnrzon (1886), 5.5 L. .1. M. C. 122 ; R. v. Poole Corpn. 
(1887), 7 9 Q. B. D. 602; Himmlers v. Holbom District 
Board of Works (1891), 71 T. 519 ; Bundle r. Hoarle 
11898] 2 g. B. 83 ; Maguire v. Liverpool Corpn.. [1905] 
1. K. B. 7 67. 

516. .]— Some elTect must always be given 

to all the words in a statute creating an olTence 
(Cleashy, B.).— Monck V. Hilton (1877), 2 
Ex. D. 2(58 ; 4(5 Tj. J. M. C. 163 ; 36 L. T. 66 ; 41 
J. r. 214 ; 25 W. R. 373. 

Amiotatumn . — Refd. R. V. Eutwistle, Ex p. Jones, 11899] 1 
g. H. 816, Mentd. Davis v. (kirry, [1918| 1 K. B. 109; 
Stonehouse v. Masson, [1921] 2 K. B. 818. 

517. .] — River Wear CoMjts, v. Adamson, 

No. 105, atlir. 

518. — — .] — To tliis we answer that in doing 
so we should viola! o a settled canon of construction, 
namely, that a statute ouglit to be so construed 
that, if it can be prevented, no clause, sentence, 
or woT*d shall bt* superfluous, void, or insignificant 
(Coi.'KBURN, (J..J.). - R. V. Oxford (Bp.) (1879), 4 
Q. B. D. 2J5 ; 40 L. T. 1.52 ; 13 J. P. 237 ; o>i 
appeal, sub vom, .luLur.s v. Oxford (Bp.) (1880), 
5 App. Cas. 214, II. J;. 

AnnoMions : — Consd. Central Wales & Carmoi’tlien Junction 
Ry. V. L. & N. W. Ry. .V G W. Ry. (1883), 4 Ry. & (5an 
Tr. Ca.s. 211. Refd. S. E. Ry. r. by. Cotars. Sc Hastings 
Corpn. (1880), 50 L. J. Q. B. 201 ; R. v. Barclay (1881), 8 
g. B. D. 30() ; Looscnioro r. Tiverton Sc North Jievoii Ry. 
(1882), 22 Oh. D. 25 ; Domiont v. Furness Ry. (1883), 11 
g. B. D. 496; Lednc v. Ward (1886), 51 L. T. 211, 
Eromott V. Star Newspaper Co. (1892), 9 T. Ij. R. Ill ; 
R. V. Mitchell, Ec p. Llvesey, |l!)l.tj 1 K. B. 561 ; R. r. 
Marsldand Sincctb iC Fen Idstrlet Conus., [1920] 1 K. B. 
155 ; Mersey Docks & Harbour Board r. Hay. [1923] A. C. 
345. Mentd. Fleming t’. Manobestor Corim. (1881), 44 
Ii. T. 517 ; Re Serjeant v. Dakt, Ex p. Dtile, J{e Rerklns r. 
Enraglit, Ex p. Ennight (1881), 43 L. T. 769: R. v. 
Bloomsbury County Court .Judge (1886), 2 T. L. R. 665 ; 
Abergavenny v. Llandalf (Bp.) (1888), 20 g. B D. 460 ; 
Re Baker, Nlebols v. Baker (1890), 44 Ch. D. 262 ; Pure 
.Sjdrit Co v. Fowler (1890), 25 Q. B. D. 235; R. r. St, 
I’ancras Vestry (1890), (i2 L. T. 440 ; Allcroft r, London 
(Lord B]).), Ligliton v. Loudon (Lord Bp.), [1891] A. C. 
666 ; R. e. London (Bp.) (1891), 55 J. P. 773 ; Hakes r. 
Cox, [1892] P. IK) ; Kirklieaton District L. B. v. Ainley, 
[1892] 2 (). B, 274 ; L’lver Thames (Conservators v. Port of 
London Sanitary Authority, [1894] 1 Q. B, 647 ; Russell 
V. RusseJ], [1895] R, 315 ; R. i>. Turner, Judge, [1897] 1 
O. R. 4 45 : Re Knight, [1898] 1 Cli. 257 ; Southwark & 
vauxhal] Water Co. r. Wandsworth Board of Works, 
[18981 2 Ch. 603 : Re White (No. 2) (1898), 42 Sol. Jo. 
198 : R. 7’. Locke, [1910] 2 K, B. 201 ; Golden Hoi’seshoo 
Estates Co. v. R., [1911] A. C. 480 ; R. r. Metropolitan 
I’olieo Comrs,, Ex p. Holloway, [1911] 2 K. B. 1131 ; 
Taylor v. Faires (1920), 65 Sol. Jo. 116 ; Tate & Lylo v. 
L. & N. E. Ry. & L. M. & S. Ry. (1926), 43 T. L. R. 49. 

619. .j — Any one who contends that a 

sect, of an Act of Pailiament is not (jo be read 
literally must be able to show one of two things, 
either tliat there is some other sect, which cuts 
down its meaning, or else (liat the sect, itself is 
repugnant to the general purview of the Act 
(Jessel, M.B.). — Nutit v. Tamplin (1881), 8 
Q. B. D. 247 ; (Jolt. 249 ; 51 L. J. Q. B. 177 ; 30 
W. K. 346, a A. 

Annotafion : — Apld. Birmingham Corpn. v. Birmingham 
Canal Navigations (1905), 21 T. L. R. 648. 

520, .] — Caledonian By. Co. v. North 

British By. Co., No. 410, ante. 

521. .] — In construing an Act of Parlia- 

ment one must first see what is the primary mean- 
ing of the words, & then see whether they can be 
interpreted in their primary meaning. , . . But then 
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you are also entitled to take in what I may call 
the secondary intention of the Act of Parliament, 
k' you must look at the whole Act of Parliament 
(Field, .T.). — Bahrow-in-Fuiinp^ss Case (1880), 
i O’M. & 11. 76. 

Anv<Aaiions : — Meutd. Stepney Ca«e (1886), d O’M. & H. 

34 ; West Bromwich Borough Case (1911 ), 6 O’M. & H. 206. 

622. .] — I think that by applying the rule 

of literal interpretation, we should fail to arrive 
at the meaning of the legislature. Wo must there- 
fore construe the sect, having regard to the other 
sections of the Act & tlioir language & the obvious 
intention of those who framed the Act (Mathew, 
J.). — Sephton V. Sephton (1888), 68 L. T. 281 ; 
62 .T. P. 360 ; 4 T. L. R. 209, D. C. 

523. .] — CoLcjuiiouN V. Brooks, No. 1612, 

post. 

524. .] — Both of the latter constructions 

are within the language of the sect., & in order to 
ascertain which is to bo preferred, their lordsliips 
must look at the provisions of the sl^atute & its 
purview & policy {per Cur.). — Railton v. Wood 
(1890), 15 App. Cos. 303 ; 69 L. J. P. C. 84 ; 63 
1.. T. 13, P. C. 

Anmitations : — Apld. Heritable ReverBionory Co. v. Millar, 

[1892] A. C. 598 ; City of London Electric Lighting Co. v. 

Ijondon Corpn. (1900), 82 L. T. 531, (See (1901), 65 J. 1‘. 

563.) 

525. .] — Thomson v. St. Catharine’s 

CoiJjiJGE, Cambridge (Master <fe Fellows), St. 
Catharine’s College, Cambridge (Master & 
Fellows) v. Thomson, Mappin’s Masbro’ Old 
Brewery v. Thomson, St. (Catharine’s College, 
Cambridge (Master & Fellows) v. Kosse 
(Dowagjor Countess), No. 598, post. 

626. .1 — A.-(i. V. Bbown, No. 409, ante. 

527. Remedial section construed more liberally 
than penal section.] — There is no impropriety m 
put ting a strict construction on a penal clause, A 
a liberal construction on a remedial clause, in the 
same Act of l\trIiamoiit (Best, C..!.).- — Short v. 
JfiTBBAUi) (1824), as reported in 2 Bing. 349. 
Annokthon : -Mentd. Edmonds r. Challis (1849), 7 C. B. 413, 

528. Determination of nature of statute.] — 
TTudson r. I’AKKER, No. 10.6, ante. 


SIjJS-SEC'T, 8. — (\)NST1HTCT10N with REPERENC'JO 

to Other Parts op S^patute. 

A. Title. 

Whether part of framework of statute.]— 
Part If., Sect. 2, sub-sect. 1, ante 

529. Whether title may be considered In con- 
struing statute.] — ’Po arrive at the true meamng 
of any particular phrase in a statute, that par- 
ticular ijhrase is not to he vdowed, detached from 
its context in the statute, it is to be viewed in 
connection with its whole context, understanding 
by t])is, as well the “ title ” & “ preamble ” as the 
“ purview,” or enacting part, of the statute.- - 
Brei'’1’ V. Bninn’ (1820), 3 Add. 210; 102 E. R. 
456 ; nffd- (1627), .3 Russ. 437, n. 

AnnoteiUovs : — Consd. Einaniiol i\ (’onstablo (1827), 3 liuHB. 

436; Salkcld v, Johnson (1848), 2 Esch. 256. Mentd. 

Conetaido r. Stelbcl & ETiiauncl (1827), 1 Hag. Ecc. 66 ; 

Fostt^r V. Banbnry (1829), 3 Sim. 40 ; Hoo d. Taylor r. 

Mlila (1833), 1 Mood. & R. 288. 

630. .] — There is no doubt very groat 

authority to show that in the construction of an 


Act of Parliament the title must not be neglected, 
hut there is also no doubt but that both the title 
& preamble of an Act may be oxci'eded by the 
Aet itself (WujjAiVLs, J.). — Smith r. PuebtON 
(1836), 2 Bar. k W. 93. 

531. .] — The title to the Act ... is not to 
be disregarded in putting a construction upon it 
(Lord Denman, C..T.). — Hinton v. Dibbin (1842), 
2 Q. B. 646 ; 2 Gal. & Dav. 30 ; 11 L. J. Q. B. 
113 ; 6 .Tur. 601 ; 114 E. R. 253. 

Annofations : — Mentd. Anutin v. ManoboRtor, ctv.. (1P52), 10 
C. B, 454 ; Metcalfe v. L. B. & S. O. By. (1858), 4 C. B. 

N. S. 307 ; M'Manna i’. L. & Y. Ry. (1859), 4 II. &c N. 
327 : I’hlllips V. Clark (1859), 5 Jur, N. S. 1081 : Peek v. 
North Stnttordslibe Ky. (1863), 10 H. L. Cas. 473 ; Tread- 
wlnv. G. E. Ry. (1868), L. H. 3 C, P. 308 ; Harris v. G. W. 
Ry. (1876), 1 Q. B. D. 515 ; Morrltt v. N. E. Ry. (1876), 

1 Q. B. D. 302 : M. S. & L. Ry. v. Brown (1883), 8 App. 
Cas. 703 ; Shaw v. G. W. By., [1891] 1 (L B. 373. 

532. .] — The title caimot bo resorted to 

for the purpose of consti-uing the provisions of an 
Act of Parliament.— H unter v. Nockolds (1850), 
1 Mac. k G. 640 ; 1 H. & Tw. 644 ; 19 L. J. Ch. 
177 ; 11 Jur. 250 ; 41 E. R. 1413, L. C. 

Annoiaiums . — Mentd. Gre('nwny v. Brornllcld, Handley r. 
Wood (1851), 9 Hare, 201; Cox v. Dolman (1852), 2 Do 
G. M. A G. 592 ; Elvy v. Norwood (1852), 5 De G. & Sm. 
240 ; Sinclalrr. .lack8on(1853), 17 Beav. 405 ; Snowr. Booth 
(1855), 2 K. & J. 132 ; Blower v. Blower (1858), 32 L. T. 

O. S. J93 , Lewis Duneoinbe (No. 2) (1861), 29 Beav. 
175* Round V. Bell (1861), 30 Beav. I2l ; Khaw v. 
Johnson (1861), 1 Drew. & Sm. 412 ; Mason v. Broadbent 
(1863), 33 Bt'iiv. 296; Edmunds r W nugli (1866), 3.'» 
L. J. Ch. 234 ; Jiawt,on r. Eord (1866), L R. 2 Eq. 97 ; 
Sutton V. Sutton (1882), 22 Ch. D. 5 I 1 . D.irlev v. Tennant 
(1885), 53 L T. 2.57 ; A’e Fnsby, Allison r. Frlsby (1889), 
43 Cli. D. 106 , Dingle v. Coppen, Coppen r. Dingle, 
[1899] 1 t;h. 726 ; A’r Lloyd, JJovd r lilovd, [1903] I Ch. 
385 ; Shaw v. ('rampton, [1910] 2 K, B. 370. 

533. .j — The tiGe of this Act may be some 

guide to its moaning (Ogt.ebidge, .1.). — Btake v. 
Midland Ry. C'o. (1852), 18 Q. B. 93 ; 21 L. T. 
Q. B. 233 ; 18 h. T. O. S. 330 ; 16 Jur. 662 ; 118 
E. R. 35. 

•— Consd. Kenrlek r. Lawrerieo (1890), 25 
Q. B. D. 99. Befd. Ttio Geoigo tSr Richard (1871), L. R. 3 

A. & E, 466. Mentd. Hadley v Bavendale (1854), 9 
Kxch. 341; Stanton v. Collier (1851), 3 E. & B. 274; 
Franklin r. S. E. Ry. (1858), 3 H. & N. 211 ; Lynch r. 
Knight (1801), 5 L. T. 291 ; Hebdon v. West (1863). 3 

B. Sc S. 579 ; Read r. G. E. Ry. (1868). 9 1). & S. 714 ; 
Rowley v. I.. A N. W. Ry. (1873), L. K. 8 Exeh. 221 ; 
Grimtbs V. Dudley (1882), 4 7 L. T 10 ; British Columbia 
Electric Rv. a. Gentile, [1914] A. C. 1034 , Barnett r . 
Cohen, 11921] 2 K. B. 461 ; Union S.S. Co. of Now 
Zealand v. Robin, 11920] A C. 651. 

534. .] —If there were any reasonable 

doubt on the words of the sect, we should look at 
both the title & the preamble of the Act in putting 
a construction upon them (Lord (Ia.mimeell, C.J.). 
—WiLMOT V. Rgse (1854), 3 E k B. 56.3 ; 2 G. L. K. 
677 ; 23 L. T. O. S. 76 ; 18 J. P. 600 ; 18 Jur, 
518; 2 W. R. 378; 118 E. R. 125.3; sub now. 
Willmot V. Rose, 2.3 L. J. Q. B. 281. 

AnnotatUms • — Reid. IlawkJns v. Walrond (1876). 1 0, I*. D. 

280. Mentd. I-ybbe Hart (1885), 29 Ch. D. 8. 

535. .] — .Iepferys v. B()Osj5Y, No, 176, 

ante. 

536. .] — Sutton v. Sutton, No. 025, 

post, 

537. -.] - The title of a statute does not 

go for much in construing it ; but I do not know 
that it is to be absolutely disregaided (Wills, .T.). 
— Kenrick k Co. r. Lawrence & Co. (1890), 25 
Q. B. I). 99 ; 38 W. R. 779. 

Annotations ; — Mentd. Hildesbetmcr & Faulkner v. Dunn 
(1891), 64 L. T. 452 ; Melville v. Mirror of Life Co., [1895] 

2 Ch. 5.31. 


PART III. SECT. 2. SUB-SECT. 8.— A. 

529 1. Whether title may he considered 
in construing statute .] — In couHtniing an 
obscure clause in an Act of Parliament, 
the ct. may look at the title for ossist- 
anoo. — GnEENE v, PnovixciAi. Insuk- 
ANCE Co. (1880). 4 A. R. 521.— CAN. 

B29 if. .1 — It Ib quite true that. 


although the title of an Act of I’arlla- 
mont cannot be made use of to control 
the express provisions of the Act, yet 
If there bo in those provisionB anything 
admitting of a doubt, the title of the 
Aet is a matter proper to be eonslderod. 
In order to assist in the interiiretation 
of the Aet, A thereby to give to the 


doubtful language In the body of the 
Act, a meaning eonslstent, rather than 
at variance w4th the clear title of the 
Act, — SiTAW V. Ruddin (1858), 9 

I. C. L. R. 211.— IR. 

529 Li. .] — R. V, Mallow Union 

Gdarpians (1860), 12 I. C. L. R. S5.- 

IR. 
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Sect. 2 . — Rules of interpretation : Suh-scct. 8, A. & 
B. (a) ffc 

538. Short title.] — Vaciier & Sons, liTD. 
V. London Socie'I'Y of Compositors, No. 54, ante. 

539. .] — (1) I adhere to the opinion 

which I expressed in Vacher d; Sons v. J ondon 
Society of Compositors, No. 54, ante, namely 
that while it is admissible to use the full title of an 
Act to throw light upon its progress ite scope it is 
not legitimate to give any weight in this respect 
to the short title which is chosen merely for 
convenience of reference its object being identifica- 
tion, & not description (Lord Moulton). 

(2) It does not appear to me to be consonant 
with sound principles of construction to cut down 
the plain meaning A: effect of one sect, of an Act 
because, if this meaning & effect be given to the 
sect, certain pro\iaions of another S(‘ct. might be 
otiose (Lord Parker). — National Teijephone 
Co., Ltd. V. Postmaster-General, [1913] A. C. 
54(5 ; 82 L. J. K. B. 1197 ; 109 L. T. 5(52, H. I.. 

Anneiaiions : — As io (1) Consd. Re Boaler, 1 K. B. 

21. Generally, HLentd. Cheshire liines Cunimltieo v. Butler. 
Greenough & Esplen & Walford (Livorpool) (1917), IB 
By. & (.Jan. Tr. Cas. 212 ; Oldham, Ashton & Bydo 
Electric Tramways v. Ashton Corpn., (1921] .*1 K. B. 511 ; 
Canada Cement Co. v. La Villu Do Montreal Est, [1922] 
1 A. C. 249. 

540. Objects of reference to title — To determine 
scope of Act.] — Johnson r. Upiiam, No. 49, ante. 

541. .]^ — The title of the Act . . . may 

be referred to for the purpose of ascertaining 
generally the scope of the Act ((’iiittv, J.). — 
East Ac West India Docjk (lo. v. 8haw, Savill & 
Albion Co. (1888), 39 Ch. }). 524; 57 L. .T. Ch. 
1038 ; 00 L. T. 142 ; sub nom. Shaw, Savdj. & 
Albion Co. v. East & West India Dock Co., 0 
Ky. & Can. Tr. (_'as. 94. 

Annotations •— Avid. Fenton v. Tliorlcy, [1903] A. C. 413. 
Refd. Re Boaler, [1915] 1 K. B. 21. Mentd. London & 
India Docks Co, e. G. K. Uy. Ac Mid. Hy. (1902), 11 By. & 
Can. Tr. Cas. 57. 

542. .] — Both by the form of the 

preamble & by the title of the statute it purports 
to be an Act of Parliament which contains within 
itself aU such general provisions as are applicable 
to railways (Lord Hai.sbury). — Dartford Rural 
Council v. Bexley Hevtii Ry. Co., [1898] A. C. 
210 ; (57 L. J. Q. B. 231 ; 77 L. T. (501 ; (52 ,T. P. 
227 ; 46 W, R. 235, H. L. ; affa. H. C. sub nom. R. 
V. Bexley Heath Ry. (^o., [1896] 2 Q. B. 74, C. A. 
Annotation .•--Mentd. G. & S, W. By. v. Ayr Corpn., [1912] 

A. C. 520. 

543. -.J — It has been lield that you 
cannot resort to the title of an Act for the purpose 
of construing its provisions. Still . . . “ the title of 
an Act/ of Parliament is no part of the law, but 
it may tend to show the object of the legislature.” 
Those were the words of Wightman, J., in Johnson 
v. XJpham, No. 49, ante (Lord Macnaohten). — 
Fenton v. Thorlry & Co., Ltd., [1903] A. C. 
443 ; 72 L. J. K. B. 787 ; 89 L. T. 314 ; 52 W. R. 
81 : 19 T. L. R. 684 ; 5 W. C. C. 1, U. \j. 
Annotations : — Apld. lie Boaler, [1915] 1 K. B. 21. Reid. 

Vachcr v. London Society of Compositors, [1912] 3 K. B. 
547. Mentd. Brintons v. Turvey, [1905] A. C. 230 ; 
Marshall r. Eai^t HolyAvcll Coal Co., Gorloy v. Backworth 
(JollIerie.s (1905), 93 L. T. 360 ; Steel v, (Jammell, Laird, 
[1905] 2 K. B. 232 ; Wicks v. Dowell, [1905] 2 K. B. 225 ; 
Broderick v. L. C C.. [1908] 2 K. B. 807 ; Fltzfccrald v. 
Clarke, [1908] 2 K. B, 796 ; Ismay, Imrle v. Williamson, 
[1908] A. C. 437 ; Re Ethorington & Lancashtro & York- 
shire Acx3ldent Inscc., [1909] 1 K. B. 591 ; (Jlover, Clayton 
V. Ilughes, [1910] A. C. 242 ; Nlsbet v. Bayne & Burn 
(1910), 80 L. J. K. B. 84 ; Warner v. Conchraan (1910), 
103 L. T. 693; KeUy v. Auohenlea Coal Co (1911), 4 

B. W. C. C. 4J7 ; Murray v. Denholm (1911), 6 B. W. C. O. 
496; Sherwood v. Johiison (1912), 6 B. W. C. C. 086; 


Trim Joint Dlatriot School Board of Management v. Kelly, 
[1914] A. C. 607 ; M'Ardlo v. Swansea Harbour Trust 
(1915), 85 L. J. K. B. 733 ; Glasgow Coal Co, v. Welsh, 
[1916] 2 A. C. 1 ; Scott ■»). Pearson, [1910] 2 K. B. 61 ; 
Loyland Shipping Co. v. Norwich Union Fire Insoo. Soc., 
[1917] 1 K. B. 873 ; Tunes (or Grant) r. Kynoch, [1919] 
A. O. 765 ; Denholmo v. Shipping Conti’ollor (1920), 124 
L. T. 378 ; Flanagan v. Ackers Whitley (1926), 19 B. W. 

C. C. 399 ; McFarlane v. Hutton (Stevedores) (1926), 90 
L. J. K. B. 357 ; Baebum v. Loohgelly Iron & Coal Co. 
(1920), 20 B. W. C. C. 637 ; Ferguson v. Shotts Iron Co. 
(1927), 20 B, W. C. C. 741 ; Muscroft r. Stewarts & Lloyds 
(1928), 21 B. W. tJ. C. 274 ; Wiles v. Ellerman’s Wilson 
Line (1928), 21 B. W. C. C. 191. 

544. .] — It is important to observe 

that the Act is intituled “ An Act to amencl the 
law with respect to jiersons carrying on business 
as money-lenders ” (Collins, M.R.). — Re Dbrtor, 
Ex p. Debtor, [1603] 1 K. B. 705 ; 72 L. J. K. B. 
382 ; 88 Ju T. 401 ; 61 W. R. 370 ; 19 T. I.. R. 
288 ; 47 Sol. Jo. 334 ; 10 Mans. 130. C. A. 

Annotations: — Mentd. Wells v. Allott, [1901] 2 K. B. 842 : 
Carringtons v. Smith, [1900] 1 K. B. 79 ; Part v. Bond 
(1900), 94 L. T. 390; Samuel v. Nowbold, [1906] A. C. 
461 ; Jie .\ttrce, Rx j). Ward, [1907] 2 K, B. 808 ; Re 
Debtor, Ex 2 ^. I'otitlomng Creditor, [1917] 2 K, B. 60. 

545. .] — Vacher <fc Sons, Ltd. v. 

London Society op Compositors, No. 64, ante. 

646. To remove ambiguity.] — According 

to the rule in construing Acts of I’arliament, you 
need not have recourse to the preamble or the 
title in cases where the enacting portion of the Act 
is clear, A:, therefore, as in my opinion the enacting 
portion of this Act is clear, 1 shall disregard both 
the preamble & title, As say tliat it <loes include, 
as it does in the plainest terms, payments not 
periodical (.Tessel, M.R .). — Re Griffith, (Iarr v. 
Griffith (1879), 12 Ch. D. 655 ; 41 L. T. 510 ; 28 
W. R. 28. 

Annoiationa : — Refd. Rc Jouilt, Jowitt r. Kenling. [1922] 2 
Ch. 442. Mentd. Re Sharp, Hickett v. Sharp (1890), 62 
L. T. 361 ; Rc Sale, Nlsbet v. I'lu]]), [1913] 2 Ch. 697. 

547. .] — The title of an Act may be 

looked at in order to remove any ambiguity in the 
words of the Act (Huddleston, B.).- Coombeh 
V. Berks JJ. (1882), 9 (^. B. D. 17 ; 51 L. J. Q. B. 
297 ; 46 J. P. 629 ; 30 W. R. 779 ; on appeal, 10 

B. D. 267, C. A. ; (1883), 0 App. Cas. 61, U. L. 

Annofations : — Refd. A -G. v. Do Koysor'is Boval ITotel, 
[1920] A. C. 508. Mentd. Nioholsou r. lIoli)()rJi Aasint. 
(Join. (1886), 18 (^. B. D. 161 ; Tnnttlolilfo r. Blrkdalo 
OverHcers (1888), 20 (j. B, D 450 , Bruv v. Lancashlro .IJ. 
(1889), 22 Q. B. D. 484 ; Showed i\ Chelmsford Union 
Aflsmt. Corn. (1891), 60 L. J. ;M, (J. 55 ; MuhlleseK County 
Conned r. St. George's Union Assint (Join., 11897] 1 (). B. 
61 ; lIornHcy U. G. r. llennell, [19021 2 K. B. 73 : Wixou 
V Thomas, Lambert r. ThomaH, Burrows i'. Thomas, 
[1911] 1 K. B 43 ; Metropolitan Meat Industry Board v. 
Sheeily, [1927] A. C. 899. 

548. To restrict scope of Act.] — It does 

not seem reasonable to liold t hat in this case sect. 3 
is to be limited ineivly because, in the title, the 
Act is described as an Act to amend the law with 
respect to wills of personal estate made by British 
subjects. I am of opinion that the Act ought not 
to bo construed in the restricted sense (Gorell 
Barnes, .T .). — Tn the Estate of Groos, [1904] P. 
269 ; 73 L. J. P. 82 ; 91 L. T. 322. 

549. .] -—Our first duty is to look at 

the words of the sect. If they are quite clear &j 
unambiguous, it would not be right for ns to alter 
the construction by reason of the preamble or the 
title to the Act (Bray, J.).--Sage v. Eicholz 
11919] 2 K.B. 171 ; 88 L. J. K. B. 816 ; 121 L. T. 
151 ; 83 J. P. 170 ; 35 T. L. R. 382 ; 17 L. G. R. 
354 ; 26 Cox, C. C. 432. 

550. How title construed — Reasonable con- 
struction.] — (1) The “long title” of an Act of 
Parliament is to be read as part of the Act. 


640 1, Ohjecta of reference to title — tain the Intention of the legislature. — 640 ii. Shkki.et v. Reois- 

7’o determine seojie of Act,\ — Tn eon- O 'Con NOK r. Nova Scotia Telephone trar Taxixo Master of Supreme 

Btmlng an Act of Parliament the title Co., Ltd. (N. S.) (189,'i), 22 S. C. R. Court, [1911] T. P. D. 295. — S. AF. 

may be nderred io tn order to ascer- 276.— CAN. 
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Part III. — Interpretation. 


(2) It is right & necessary to construe the title 
reasonably (Kekewicit, J.). — A.-G. v. Maboate 
PiEu «fe Harbour Co. of Proprietors, [10001 1 
Ch. 740; 00 Jj. J. Oh. 331 ; 82 J.. T. 418; 04 
J. P. 405 ; 48 W. It. 518 ; 44 Sol. Jo. 3i)3. 


Annotations : — Ocnerally, Reid. Bradford Corpn. v. Mvcrs, 
tlD16] 1 A. C. 242. Mentd. Araldcr v. Bradford Corjm., 
[1902] 2 Ch. 58.0 ; Parker v. L. C. C., [1904] 2 K. B. .501 ; 
Sharplnjfton r. Ftilhain (Irdns. (1904), 52 W. H. 017- 
The JohannoBhurg, [1907] P. 65. 


B. Preamble and Itecitals. 

{a) In General. 

Whether part of framework of statute.] — Bee 
Part II., Sect. 2, sub-sect. 2, ante. 

651. Construction of section by reference to 
recital — Whether confined to section in which 
recital appears.] — I know no rule of construction 
which compels us to apyily the recital in tlie par- 
ticular sect, to that sect, only (Loud 'rENTEUDKN, 
t'.J.). — Magrave V. White (1828), 8 H. A C. 412 ; 
2 Man. A Ity. K. H. 440 ; 6 L. J. (). S. K. It. 301 ; 
108 E. R. 1095. 

652. .] — Bryan v. Child, No. 635, 

po.s/. 

(Z>) Determination of Scope of Statute. 

553. Whether preamble may be considered.] — 
Stowelp. Zouch (Lord), No. 378, ante. 

554. .J — In an Act of l^arliament tlie inten- 
tion, ayipearing in tfie preamble, shall control the 
letter of the law (Trevor, M.IL).- Baden v. 
Pembroke ((Wntes.s) (1688), 2 V'ern. 52; 23 
E. B. 644. 

Aimoiations — Mentd. Trt'lavviiov c. Bnoth (1738), West 
Umji. Hurd, 441 , Srott c. Eoiihoullet (1 779), I Bto. O. C. 
(19. 

555. .] -IL V. .Tones (1782), 1 Leach, 

240, 11 . ; 168 E. 1(. 223. n. 

556. In the construction I put upon 

tlie Act, I do not m any way reslram the operation 
of its enacting clauses on their ajiplioation to 
cases within the Act ; 1 use the preambhi only for 
the purpose of ascertaining what, the cases arc to 
which the act was mtciuled to a})ply. This is a 
strictly legitimate yirocccss for intei'yirotating an 
Act. of Parlia.niciit (TVhoRAM, T’. -().). — Salkki.d 
.Tottnston (1812), 1 Hare, 196 ; 11 1.. J. Ch. 201 ; 
6 Jur. 210; 66 E. 11. 1004 ; on appeal (1849), 1 
Mac. A (L 242, li, (’. 

A//7a)arn'w)s Apld. r. Clav (1813), 4 Q. B. 313. 

Mentd. Giay r. Livoniool N flary Ky. (1816), 1 By. & Pan. 
Pus. 235 : AV ('rnsl)v TithcH (1849), 13 Q. B. 761 , Mal- 
ccjlm S( ot-t (1850), 9 Mac. A (1. 29 ; Shepherd r. Ivondon- 
derrv (1852). 21 L .1. g. B. 201 ; Wilson v. Eden (1 854). 23 
1;. J. ('h 105; H. V. Vates (ISS.l), 1] (y B. D. 750; 
Esdalc V. I’ajno (No. 2) (1885), 53 '1'. 21 ; A ates v. R. 

(1885), 52 L. T. 305 ; St. Cuthurlne’s Collcgti r. llosse, 

I I91(.J 1 Cl). 73. 

557. .] Ej<b LOWES V. Oi.AA", No. 589, 

])0'<t. 

658. .] —Sussex Peerage Case, No. 569, 

659. — ,] Saekeud V. Johnson (or John- 

ston), No. 1 19, aide. 

560. ■ — “ .] — W]i(>n an Act of the legislature 
of the colony declares that nn acticin for a par- 
ticular wrong shall bo tried in a particular way, & 
if the fact be found, the finding shall be attended 
with y^articular consequences, it ay)pears to their 
Jjordships that it wcjuld be not less than monstrous 
to say, that a cause of action thus recognised A 
thus provided for shall ho treated as no cause of 
action at all. This goes beyond a recital in an 
Act of legislation, which may according to cir- 
cumstances, he of more or less weight A be often 
not conclusive (Knight Bruce, L.J.). — Norton 
V. Spooner (1854), 9 Moo. P. C. 0. 103 ; 14 E. R. 
237, P. C. 


661. .] — WiLMOT V. Rose, No. 634, ante. 

562. . .] — must look at the preamble to 

ascert.ain the true meaning A intention of the 
legislature (Cockburn, C.J.). 

The preamble does not necessarily restrain a 
subsequent enactment ; but it affords a great 
explanation of the intended scope A extent of the 
enactment (Crompton, J.). — Carr v. Royal 
Exchange Assurance Co. (1862), as reported in 
1 B. A S. 956 ; 31 L. J. Q. B. 03 ; 8 Jur. N. S. 
384 ; 121 E. R. 970. 

563. .] — (1)1 do not think it is competent 

to any ct. to proceed upon the as.sumiition that the 
legislature has made a mistake (Lord Halsbury, 

C.). 

(2) You must, he [TjORD Haudwicke] says, as 
in other sciences, reason by analogy — that is, as 
I understand it, you must take the meaning of 
legal expressions from the law of the country to 
which they properly belong, A iu any case arising 
in the sister country you must apply (.he statute 
in an analogous or corresjiondmg sense, so as to 
make f he operation A effect, of the statute the same 
in both countries (Liard Macnaghten). 

(3) When you find a special meaning assigned 
to a jiarticular word in an Act of Parliament you 
must abide by that meaning in construing the 
Act, you cannot add to it or take away from it, 
nor can you substitute anything else for it (J; 0 RD 
Macnaghten). 

(4) \Micn you find legislation following a con- 
tinuous practice A repeating the very words on 
whicli that jiractice was founded, it may perhaps 
fairly he inferred that the Jjcgjsiaf uro in re-enacting 
the statute intended those words t o be understood 
in their received meaning (Lord Macnaghten). — 
IncojMe Tax Special PmiposE.s Ccdirs. v. Pemsel, 
[1891] A. C. 531 ; 61 L. J. Q. B. 265 ; 65 L. T. 
621 ; 7 T. I.. R. 657 ; 3 Tax Cas. 53., 11. L. ; nffg. 
S. C. nub nom. R. r. Income Tax (%)MRS. (LS8K), 
22 (^ B. I). 296. C. A. 

Atoiofations .--A<i to (2) Reid. Lord Advocate r ISIorav, 
(1905) A. U. .531. As to (1) Consd. L. U'. C. v. South 
Motioj)olitan Gas Uo., [1903] 2 Ch. 5.12. (a am;70/, Consd. 
G. W. Hy. iV Mid. Hy r Bristol Corpn (19J8). .87 1. .1. Cli. 
414. Refd. Boiirno r. Keane. [1919] A. C. 815 , Clnstcr- 
maii r. Ucilerai Coinr. of 3'axaf,ion, [192G] A. C. 128; 
Adamson r Melbourne Metropolitan Board of WoiUs 
(1928), 15 T. L. U. 3. Mentd. CharI.erhouso .School v. 
Lainarquo (1890), 25 Q. B. D. 1 21 ; I. It. Comrs. r. .Scott, 
/I'e Bootham Ward Stray.s, York, (18921 2 Q. B. 152; 
Manghan v. Free Uhuieh of Scotland (1893), 3 Tax Cas. 
207 ; Ite Fovoaux, Cross v. J.oucion Antiviviscction .Soc., 
[189.5] 2 (Jh. 501 ; /ir Nottapro, Jones r. Fulmer, [1895] 
2 Ch. 649 ; Southwell r. Royal Ilolloway CoIIcro, EKham, 
[189.5] 2 Q. B. 4 87 : LV Buck, Brutv v. Mackey, [1896] 2 
Ch. 727 ; Cunuaek v. Edwards. [1896] 2 Ch. 679 ; Ite 
MacduU, Maedntf v. Macduff, [1896] 2 Ch. '151 ; Jir Ferry 
Alinshoiihcs, Ilf Ross’ Charity, [1899] I (’h. 21 ; Blair v. 
Dnnean, [1902] A. C. 37 ; J\’c Church I’atronapre Trust, 
Laurie v. A.-G.. [1901] 2 Ch. 043 ; /tr Good, Harinpjon v. 
Watts, [1905] 2 (Ji. 60; Grimond r. Grimond, [190.5] 
A. C. 603 ; Jte Mauser, A -G. v. Lucas, [1905] l (’h. 68 ; 
/iV Sidney, Hmgeston i. Sidney (1908), 98 Jj. T. 625 ; 
R. r. Income Tax Special Comrs., lix n. University College 
of North Wales (1909), 78 L. J. K. B. 576 : R. r. Income 
Tax Comrs. (1911), 80 L. J. K. B. 788 ; lie VVedg^vood, 
Allen r. Wediovood, [191 .5] 1 (Jh. 113, Jie VeiTall, National 
Trust for Places of Historic Interest or Natural Beauty 
r. A.-G., [1916] 1 Ch. 100 ; Ilonston v. Burns, [1918] 
A. O. 337 ; 7vV Bennett, Gibson v. A.-G.. [1920] 1 Ch. 305 ; 
R. i\ Income Tax Special Ihirposce Comrs., Px ji. Dr. 
Barnado's Homes National Incorporated Assocn., [1920] 

1 K. B. 26: Rotunda Hospital Dublin r. Coman (1920), 
7 Tax Cas. 517 ; Barber v. Chndley (1922), 92 L. J. K. B. 
711 ; R. V. Income Tax .Speoial Comrs.. Ex p. Rank’s 
TruKtees (1922), 91 L. J. K. R. 311 . h'e nummeltenbcrg, 
Reatty r. London .Spiritualistic Alliance, [1923] 1 Ch. 
237 ; .Tackson v. Voss, [1923] 2 K. B, 357 ; Re Ludlow, 
Bence-Jones v. A.-G. (1923), 93 L. J. Ch. 30 ; Rc Shake- 
speare Memorial Trust, Lytton v. A.-G., [1923] 2 Ch. 398 ; 
Rc Tetley, National J>rovlnclal iSc Union Ilank of England 
r. Tetley, [1923] 1 Ch. 258 ; A.-G. v. National Frorlncial 
Bank, [1924] A. C. 262 ; R. v. Minister of Ijabour, [1924] 

2 K. R. 210; Verge r. Somerville, [1924 1 A, C. 496: 
Rrighton College r. Marriott, [1925] 1 K. H. 312 ; RVGray, 
Todd V. Taylor, [1925] Ch. 362 ; R. r. Ineomo Tax Special 



650 


Statutes. 


Sect. 2 . — Joules of interprdaiion : Svh-seei. S, B. (6) 
& (c) i. cfer ii.] 

Coriira., Ex p. IJcadniufitore’ Conference, Ex p. Incor- 
j)oratou Ahhocii. of I’ropartiforv 8('1 ioo1b (lU'^Ti), 41 T. Ij. If. 
(if»l : I. 1{. (V)nir8. V. FaJkirk 'J’cmperanee Caf6 TniBt 
(102(!), 11 Tux (;afl. a.'i.'l ; 1. K. (’onira. v. Glatipow Musical 
i>stlva] Assocn. (1920), 11 Tax Cuh. 154 ; I. It. Comrs. v. 
Pcoble.shbu’e JNurhmjf Ashocu. (1926), 11 Tax Cos. 335; 
.Turkson’s Tnielec v. Lord Advocate (1926), 10 Tax tias. 
460 : Martin r. Lowry, Martin v. 1. K. Comrs., [1926] 1 

K. 11. 550 ; ycottish Woollen 'I'echnlcal CoUoko. QalaaMels 
V. ]. 11. Comrs. (1920), 11 Tax Cas. 139; A’e Wlliiams, 
Ciiblio Tniblw V. Williams, [1927] 2 Ch. 283; General 
Medical Cknimdl r, 1. It. Comrs., English Branch Council 
of General Mcdicol CoimcU v. I. it. Comrs. (1928), 97 

L. J. K. B. 578 ; J. H. Comrs. v. Yorkshire A^culturnl 
Soc.. [1928] 1 K. B. 611. 

564. — — I quite^ agroo that the preamble 
of 1/1 le Act cannot control the enacting part of the 
aoct. in the Act itself. But tlie preamble of the 
Act may well point out what is the subject-matter 
in respect of which the Act is intended to operate 
& does operate (Lord ITalsbury). — C 1111 .TON v. 
Progress ]hn>n’iNG <fe Pttbltstitng Co., [185)51 2 
Ch. 29 : (i4 L. J. Cli. 510 ; 72 L. T. 442 ; 48 W. R. 
450 ; 11 T, Ja IL 829 ; 12 R. 881, C. A. 

AnnoUition •- Mentd. Exchange Telegraph Co. v. Gregory, 
[1896] 1 Q. B. 147. 

565. .] — Dartford Rural Coiwcil v. 

Bfxle.y Heath Ry. Co., No. 542, aii/c. 

(c) E'xjilanuhon of ^faiuic. 
i. In General. 

566. Whether preamble may be considered.] — 

Stowei, Zoucii (Lord), No. 878, ante. 

567. .] — Though the preamble is the key, 

A niny explain t he meaning of the Ad in a doubtful 
case, yi't 1 do not conceiv^e tliat it can restrain the 
enacting part/ (pALLAS, J.). — CuA. r. i)DNT.op 
(1810). 2 Marsh. 4 !() ; 7 Taunt, 198 ; 129 K. R. 77 ; 
PR appeal, fiph vom. Bi^nlop v. (Jha (1818), 1 
B. A Aid. 881. 

Annf'hihon •— Mentd. CiU r. Ilmcklcy (1817), 1 Moore, C. P. 
79. 

568. — - .J ■ Brett v. Brett, No. 529, anle. 

569. .] — The only rule for the construction 

of Acts of Parliament is, that they should be con- 
strued according to the intent of the Parliament 
which jiassed the Act, If the words of the statute 
are in themselves precise &: unambiguous, then no 
more can be necessary than to expound the words 
in their natural A ordinary sense. The words 
themselves alone do, in such case, best declare 
the intention of the lawgiver. But if any doubt 
arise from tJie term.s employed by the legislature, 
it has ahvays been held, as a safe means of collect- 
ing the intention, to call in aid the ground & cause 
of making tlie statute, & to have recourse to the 
preamble, which, according to Dyer, C..T., is “ a 
key to o^ien the minds of the makers of the Act , 
<te the misehief.s which they intended to redress ” 
(Ojtnjon of the .Tudges). — SUS.SEX Pephiage 
Case (1844), 11 (d. A Fin. 85; 0 State Tr. N. S. 
79 ; 8 L. T. O. S. 277 ; 8 Jur. 798; 8 E. B- 1034, 
H. I.. 

AnnoUitunis ;—Consi. A.-G. v. Slllem (1804), 2 II. & O. 431. 
Apld. T]i( 5 Argos, Gaudet v. Brow a, Tho IlewBons, Gelpel 
V. Comforth (187.3), L. It 5 P. C'. l.'U. Consd. Kiver Wear 
Comrs. u. Adamson (1877), 2 App. Cas. 713. Apld. Income 
Tax Comrs. for Special Purposes v. Penisel, [1891] A. C. 
531, Consd. P. I'. City of London Court Judge, [1892] 
1 Q B 27 3 ; Vacber v. London Society of Compositors, 
[1913] A. C. 107. Apld. Ee Vexatious Actions Act, 1896, 
Jic Boaler, [19151 1 K. B. 21. ConSd. G. W. By. & Mid. 
By. V. Bristol Corpii. (1918), 87 L. J. Ch. 414 ; Thomson 
V St. Catharine’s College', Cambridge', etc., [1919] A. C. 
468. Apld. Bourne r. Keane, [1919] A, C. 815. Refd. 
Brook V. Brook (1861), 9 H. L. Cas, 193 ; K. v. DIhdeu, 
11910] P, 57. Mentd. Davis v. Lloyd (1844), 1 Cor, & Kir. 
275 ; Vander Donckt v. Thellusson (1849), 8 C. B. 812 ; 


Loronx r. Brown (1852), 12 O. B. 801 ; 11. v. Povey (1852), 
(1 Cox, C. C. 83 ; Stapylton v. Clough (1853), 2 E. & B. 
933; Papendlck v, Bridgwater (1855), 6 E. & B. 160 ; 
Fenton v. Livingstone, Livingstone v. Llvlngstnno (1859). 
6 Jut. N. S. 1183 ; Bright v. Legert,ou (No. 1) (1800), 29 
Beav. 60 ; Di Sora v. I’hlllipps (1863), 10 II. L. Cas. 624; 
Jie Coppm (1866), 2 Ch. App. 47 ; Smith v. Blakey (ISOp. 
L. 11, 2 Q. B. 326 ; Whaloy v. Carlisle (1867), 16 W. U. 
118.3; Bow'ley r. L. & N. W. By. (187.3), 29 L. T. 180 ; 
Be Goodman’s Trusts (1881), 17 Ch. D. 266 ; Be Lambert 
(1886), 56 L. J. Ch. 122 ; H. v. Brlxton ITlson, Be Pereivttl 
(1907), 76 L. J. K. B. 619: Tucker v. Oldbmr U. C.. 
[1912] 2 K. B. 317 ; W ard v. Pitt. Ll<»yd v. Powell DulTryu 
Stoam Coal Co.. [1913] 2 K. B. 130 : B. v. Naguib, [1917] 
1 K. B. 359 : Perlak Petroleum Maatsehanpi] v. Dcen, 
[1924] 1 K. B. Ill ; Buerger r. Now York Life Assee. 
(1927), 96 L. J, K. B. 930; B. v. Moscovitch (1927), 
138 L. T. 183, 


570. .]-'Salkeli) V. .Johnston, No. U9, 

ante. 

571. .] — Rryan V. Child, No. 685, ]>ost. 

672. .] — Hero there is no necessity to refer 

to the recital to explain the general intention. 
Unless such a course be necessary it is not war- 
ranted (Knight Buucio, Ij.J .). — Richards v. 
SC^ARBOROITGH PCBLIO MARKET Ck>. (1858), 28 
L. J. Ch. 110, L. .LT. 

673. .]— In construing an Act of Parlia- 
ment or any other instrument the ct. is at liberty 
to regard the state of the law at the time, A Hie 
facts which tho preamble or recitals of the Act or 
instrument prove to have been the existing circum- 
stances at the time of its preparation. — -A.-H. v. 
Powis (Earl) (1853), Kay, 186 ; 2 Eq. Rep, 560 ; 
24 L. .T. Ch. 218 ; 2 W. R. 140 ; 60 E. K. 79. 

574. .] — Tdie meaning of the word “ loss ” 

in tho enacting part of sect. 1, of (.Carrier’s Act i.s 
aided in its construction by the recital. — Hearn 
V. London A South Western Ky. Co. (1855), H) 
Exch. 708 ; 3 L. R. 597 ; 24 J.. .1. Ex. 180 ; 25 
J.. T. O. S. 28 ; 1 .lur. N. S. 286. 


Avvotatnnus •--Mentd. Pepper r. S. K, Bv. (1868), 17 L. '1'. 

469 ; MUlen Brusch (1882), 10 Q. B. D. 142. 

575. .]--- Although enacting words may 

often go beyond the language of the preamble, A, 
as a general rule, must not on that accoimt bo 
restrained, still, m construing those words, it is 
proper to jiay attention to tho preamble, as of 
great moment to ascertain t he intent of the onaet- 
inent (Coleridge, J.).— R. v. Manchester Corpn. 
(18.57), 7 E. A B. 458 ; 26 J.. .T. M, C. 65 ; 28 
L. T. O. S. 369 ; 21 .1. P. 165 ; 3 .Tur. N. S. 889 ; 
5 W. 11. 373 ; J 19 E. B. 1815. 


.Innolatwiiff — Mentd. Murriuge i\ F.aHtoru C'rumties By & 

London tk BlaekwuH By. (1857), 2 JL A' N. 625 ; Soutliern 

Cmmties Doi) 08 Jl/ Bank e. Boaler (1895), 59 .1. P. 536; 

H. e. Puck (1912), 28 3’. L. B. 197 ; Leyton U. C. r. 

WllkiUHon, [1927] 1 K. B. 853. 

676. — .]— On the construction of an ext/en- 
sion Act of a railway co,, wiiich authorised the co. 
to acquire lands for various purposes: — Held: 
reading the preambe A the enacting part of tho 
Act together, no limit was fixed by tlie Act for 
the exercise of the compulsory iiower of taking 
land for one of the pnrjioses menl ioned. — Seymour 
V. London A Southwestern Ry. (k). (1859), 38 
lu T. O. S. 280 ; 5 .lur. N. S. 758. 

577. — — .] — Eastern Counties A IjOndon A 
Blackwatj. Ry. Cos. r. Marriage, No. 61. ante. 

578. .] ~ It has been held over A over 

again that the words in the enacting clause of an 
Act of Parliament go beyond any words in the 
preamble. That is a sound rule of construction, 
hut quite consistently with that, it is permitted 
to the ct. to look at tho words of the iireamblo, & 
see what light they throw on the proper construc- 
tion of the sect. (Channell, H.). — Baker v. 
Biltjsricay Union Uuakdians (1863), as reported 
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in 2 ]I. & V. (}42 ; 3 New Rep, 205 ; 33 L. J. M. C. 
40 ; 169 E. R. 266, 

Annotaiinrts : — Mentd. H. v. Stopnoy Union Urdus. (IR74), 
4H L. J. M. (\ 115 ; Sharplujrton v. Fulliam (U’dns. (UMH), 
73 L. J. Uii, 777 ; C'liostor Waterworks C’o. ?j. Uliestor 
Union Urdne. (1907), 90 L. T. 50(i, 

579. .] — Aliliough I agree ill at the recital 

in the jtrearable of an Act of Railiament must not 
be taken to enlarge beyond its natural meaning 
the enacting part, yet you always may refer to tl>o 
preamble to see what he intention of the legisla- 
ture is (POTJ.OCK, B.). CHELTENJUV3I BoilOUUII 

Election Case, Pakeniiam v. 1)e ^ElUlIEl^Es 
(1880), 3 O’M. & H. 86. 

580. .] — In construing an Act of Parlia- 

ment where the intentions of the legislature is 
declared by the preamble we are to give elTect to 
that preamble to this extent, namely that it shows 
us what the legislatm-e ai’e intending (Ta)RD Black- 
UURN). — ^West Ram Overseers v. Iles (1883), 8 
App. Cas. 386 ; 52 L. J. Q. B. ($50 ; 49 L. T. 205 ; 
•17 J. P. 708 ; 31 W. R. 928, H. L. ; S. O. 

buh nom. Iles v. West Ram: Assessment Com- 
mittee (1881), 8 Q. B. I). 69, C, A. 

Annotationjt — Apld. Jonus v. St. Dinistan’n OvcrKoers 
(1908), 98 L. T. «91. Refd. lie U. N. liy. & U. C. Jiy.’B 
.loint Appln. (1908), 24 T. L. R. 417. 

581. .J — - Bristoi. (’urpn. v. Canning, 

Sewers Comrs. (’ijskk for Lower Levjol of 
County of Cloucester (1906), 95 L. T. 183 ; s\d) 
tiom, Bristol Corpn, v. Seweiis Comrs. for Lower 
Level of Gloucester County, 70 .1 . P. 628. 

582. •]~^ have been looking through the 

cases to see whether I can find a case whicii is an 
authority es to how fai- it wtus permissible to con- 
sider Rie preamble, not whei'C there is a case of 
arahigiuty so much as a case where a flexible 
expression is used, & T think I have found an 
authority directly m ])oint in the case of Salkehl 
V. JohHbfou, No. 110, . . . This being a 

flexildo expression, I Runk I may now consider 
the pre.amble (Bankes, L..J.). — St. Catharine’s 
CoLLEi.E Rosse, [19161 i Ch. 73 ; 86 J.. J. Ch. 
121 ; 1 13 L. T. 1172, C. A. 

Anu(>t/itio)i . — Mentd. Tliomaon r St, Catharfno’H Colk'tjo, 
Caml)iidi>:(‘, otv , [191!)] A. C. 4(58. 

Where enacting part ambiguous.! — Sec 

Sub-s(*c(. 8, U. {(■) i., past. 

ii. Amhignity in Enacting Part. 

583. Whether preamble may be considered.]— 

Mason v. Armitage, No. (505, post. 

584. — — Jr<;es c. Summersgill, No. 006, 

post. 

685. .J — T agree that/ the, x>i‘Gamhle of a 

statute cannot control a clear & exiiress enact- 
ment ; but the plain intent of the legislature is 
exjjressod m th(> preamble, the nature of the 
mischief which is sought to be remedied, may serve 
to give a delimte & qualifled moaning to indefinite 
general terms (Leach, M.R.). — Emanuel v. 
Constarle (1827). 3 Russ. 436 ; 5 L. J. O. S. Ch. 
101 ; 38 E. R. 639. 

Annof/itions ; — Apld. Salkold r. .TohuHton (1842), 1 Haro, 
19(5, Refd. Ilf Liinond, Llinoiid v. t^anlilTe, 1191.5} 2 Ch. 
240. Mentd. Doe d. Taylor v. MIUh (18.33), 1 Mood. & 11. 
288 ; Wllklny v. Charretton (1874), 22 W. R. ,598, 

586. .] — The enacting words of an Act of 

Pai’liainent arc', not always to bo limited by the 
words of tlie x>rcamble but must in many instances 
go beyond it. Yet, as a sound construction of 
every Act of Pai'liament I take it tlie words in the 
enacting jiart must be confined f o that which is 
the xjlain object &- general intention of the legis- 
lature in passing the Act, & that the preamble 
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allords a good clue to discover what that object 
was (Lord Tp^nterden, C..1.).— II Alton v. Cove 
(1830), 1 B. & Ad. 538 ; 109 E. R. 887 ; sub nom. 
ITatton V. Cove, 9 L. .1. O. S. K. B. 74. 

AvnoUtfiitns /—Apld. I’owdl v. Kcmjitoii Park llacecourso 
Co,, 11899] A, C. 143. Mentd. Botham v. dnvff (1834), 
10 Bing:. 352 ; Alston v. Atlay (1837), 7 Ad. & El, 289, 

687. .j— WiLTJAMs V. Beaumont, No. 612, 

])OSt. 

588. .1 - There is no ambiguity in the 

clause, so that wo have no right to call in the pre*- 
ainble to construe the enacl-ment (Patteson, J.). 
— Salters’ Co. v. Jay (1842), 3 Q. B. 109; 2 
Gal. & Dav. 414 ; 11 L. J. C^. B. 173 ; 6 .lur. 803 ; 
114 E. R. 448. 

Annoiaf ions : — Mentd. R. v. London Corpn. (1847), 13 Q, B. 

1 : Tmsoott v. Merchants Taylors’ Co. (1856), 11 Exch. 
855 ; Frewen r. I'hillip (1861), 25 J. P. 676; Dent v. 
And ion Mart Co., J’ilprim v. Haiue, Mercers’ Co. v. Samo 
(]8G(>), L R, 2 Eq. 238. 

589. .] “(!) Preamble of an Act may be 

legitimately used ... in some cases to control & 
cut down the enacting xiart (Patteson, .L). 

(2) Tliat the preamble may well be resorted to 
for assistance in the cxiiosition of doubtful wori^ls 
in the enacting clause must of couso be conceded 
(Williams, J.).— Fellowes v. Clay (1843), 4 
Q. U. 313 ; 3 Gal. ck Dav. 407 ; 12 L. .1 . Q. B. 202 ; 
7 J. P. 558 ; 7 .Tur. 343 ; 114 E. R. 917. 

AvnoUitions . -(Anerally, Mentd. Sallvckl .lolinson (1816), 

2 C. B 719; Thorpe v. Plmvden (1818), 2 Exch. 387 , 
Salkeld r, Johnston (1819), 1 Mac, N; U. 242 . Martin r. 
nemininff (1851), 24 L. J. Ex. 3. 

590. .] — (1) I’lie preamble of an Act of 

Parliament carmot bo resorted to in order to 
ascertain the intention of the Act. unless tlnwe is 
an ambiguity in the enacting ax>arl , 

(2) General ii revisions in an Act; of l^arliament 
do not overrule si>ocial pi’ovisions ; so that whore 
an Act contains sxierial ])ro\isions as to particular 
]u*operty, they must be read as exceptions from 
genoi'al x>i*ovisions, whetiicr contained ni the same 
or any other Act. — I’aylor v. Oldham Corpn. 
(1876), 4 (!h. D. 395 ; 46 L. J. Oh. 195 ; 35 L. T. 
(596 ; 25 W. R. 178. 

An7iotaiwiis -As to (2) Consd. Rc Boulton’s Trusts (1882), 
51 L. .1. Ch. 493. Apld. Re New (5iillao (1882), 47 L. T. 
175. Refd. Nortliam Bridge Co. v. R. ( 1 886), 55 L. T 759. 
(h'verally, Refd. Mid. Bv. r. VVation (1886), 17 (). B. D, 
.59 , Richards v. Kcssick (1888), 57 L. J. M. C. 48 ; R v. 
Uoolc L, B., [1891 J 2 Q. B. 212 ; Baird ti. Tunljndgo Wells 
Corpn., [1894] 2 Q B. 867 ; Hill i’. V alluscy L. li , [1804 [ 
1 Ch. 1.13 : West Hartlepool Corpn. r. Rohinsou (1 897), 
75 L. T. 677 ; YstradyfotJwg dt Pontypridd Main iSeworage 
Board c Bonsted Surveyor of 'I'axch, |I90(>] 1 K. B. 294 , 
PeniHcl Sc IVIlson v. ’I'ucker, [1907] 2 Ch. PJl. Mentd. Re 
Brewer (Sr Hankiii’s Contract (1899), 89 L. 127 ; Escott 
r. Newport Corpn., 11991 1 2 K. B. 369 ; Thurrock Grays Sc 
’J’ilhmw Joint Soweragre Board v. Thames Land Co (1925), 
90 J. 1’. 1. 

591. — — The enacting jiart of an Act of 
l^arhament is not to he controlled by the title or 
recitals unless the enacting pai't is ambiguous, iSc 
then the t itlo & recitals may bo referred to for the 
Xiuriiose of ascertaining the intention of the legis- 
latiu’e.-— Rentley v. Rotherham Kimberworth 
Local Bo.\rd of Health (1876), 4 Ch. D, 588 ; 
46 L. J. Ch. 284. 

592. .] — Pe Griffith, C.vrr v. Griffith, 

No. 646, a7itr. 

593. .] — Caledonian Ry. Co. v. North 

British Ry. Co., No. 410, ante. 

694. .] — There can bo no doubt that if in 

the preamble or in any other i^art of the Act some 
purport or intention is expressed, that should be 
borne in mind in construing everything which is 
ambiguous or ofien to more constructions than 
one ; nor do I say that such a view of the purpose 

the preamble can be resorted to to 
explain It. — R. v. PioKlsiuxa (Y. T.) 
1905), 1 W. L. R. 521.— CAN. 


sidered .] — It Is clearly settled law that 
in construing the meaning of a statute, 
whore the enacting part ts ambiguous 
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or intention of an Act of Parliament may not some- 
times y)roperly bo collected otherwise than from 
the declared policy expressed in the preamble, or 
elsewhere. Put we ai‘e not to treat cverjdhing as 
the policy, or the intention, or the scheme of the 
act which any one may suraiise to be so. If that 
is to govern us it should be clearly shown that it 
is so (Loud SET.nonNE, 0.). — Tuiiquand v. Board 
OE Trade (188(}), 11 App. Cas. 28« ; 55 L. J. Q. B. 
417 ; 55 L. T. 30 ; 2 T. L. K. 680, B. L. ; a^g. 
S. 0. sub nom. Re Parker, Ex p. Board of Trade 
(1885), 15 Q. B. I). 190, C. A. 

Annotations : — Refd. TIio Siiovic, [1908] P. 292. Mentd. 
Jie Wolls <Sc Croft, Ex p. Official Receiver (1894), 2 Mans. 
41 : L'e Cohen, [1905] 2 K. B. 704. 

595. - — — .1 — Two propositions are quite clear 
— one that a preamble may afford useful light as 
to what a statute intends to reach, & another that 
if an enactment is itself clear & unambiguous, no 
pi't'amble can quahfy or cut down tlie enactment 
(Lord IIalsbttry, C.). 

“ Undoubtedly ” — I quote from Ohitty, L..1.’s 
judgment words with which I cordially agree— “ it 
IS a settled rule that the j)reanible cannot be made 
use of to control the enactments themselves where 
they are exiiressed in clear &. unambiguous terms.” 
But the preamble is a key to the statute, <fc alfords 
a clue to the scope of 1-he stat ute when the words 
<‘onstrued by themselves without the aid of the 
preamble are fairly capable of more than one 
iiK'aning. 'JMiere is, however, another rule or 
warning which cannot be too often repeated, that 
>a)U must not create or imagine an ambiguity in 
order to bring in the aid of the preamble or 
rifcital. To do so would in many cases frustrate 
the enactment A defeat the gimoral intention of 
the legislature, it may well be in this A in other 
cases that/ the legislature, taking the recited facts 
as the occasion of the enactment, has deliberately 
used larger words to prevent the same kind of 
mischief in other forms (Lord Davey). 

Doubtless the contents of a preamble of an Act 
of Parliament cannot for any jiuriiose control the 
actual clear provision of the statut/C ; but if the 
wording of the statute gives rise to doubts as to 
its proper construction, the preamble can be A 
ought to be referred to in order to arrive at the 
pi'oper construction to bo put upon the enacting 
portion of the statute (IjORd .Tames op Hereford). 
— IhjWELL V. KEAU’'roN Park llACEcomisE Co., 
Ltd., [1S99J A. C. 143 ; 68 L. J. Q. B. 392 ; 80 
L. T. 538 ; 03 .T. P. 200 ; 47 W. K. 585 ; 1 5 T. L. IL 
260 ; 43 Sol. .To. 329 ; 19 Cox, C. C. 205, IT. L. ; 
affg., [1897] 2 Q. B. 242, C. A. 

AnnoUitions : — Apld. .Johnston v. Maconochie, lie No. 4, 
I'orchcster Gate. FaddiriKton, [1920] 3 K. B. 417. Refd. 
Lennox: r. Stoddart, Davis v. Htoddart, [19021 2 K. B. 
2] : Stoddart v. Hawko, [1902] 1 K. B. 353. Mentd. K. 
V. Humphrev, [1898] 1 Q. B. 875; Bclt/On v. Busby, 
[1899] 2 Q. B. 380 ; Brown r. Patch, [1899] 1 Q. B. 892 , 
Mackenzie v. Hawko, [1902] 2 K. B. 216 ; R. v. Deavllle, 
R,. n. Dcaville, K. v Simpson. [1903] 1 K. B. 468 ; Troinans 
r. Jlodkinson, [1903] 1 K. B, 30 ; Martin r. Bonzamin, 
[1907] 1 K. B. 61 ; Leo v Taylor & Gill (1912), 107 L. T. 
682 ; Jackson r. Roth, [1919] 1 K. B. 102 ; SchnoidorH 
r. Abrahams. [1925] 1 K. B. 301 ; Clark v. Wostaway, 
[1927] 2 K. B. 597. 

596. .j — The preamble ought to be looked 

at for tlie purpose of finding a guide to any con- 
struction which is doubtful, or of deciding between 


two constructions which may be put upon the 
words (Lord Alverstone, O..T.). — Hill v. Pan- 
NiFER, [1904] 1 K. B. 811 ; 73 L. ,T. K. B. 550 ; 90 
L. T. 61 1 ; 08 J. P. 201 ; 62 W. B. 588 ; 20 T. L. 11. 
324 ; 48 Sol. Jo. 313 ; 2 L. G. B. 381, D. C. 

Annotations ;--Mentd. R. r Phllbrlok, Exp. Edwards, [1905] 
2 K. B. 108 : Coster v. Headland (1900), 75 L. J. K. B. 
483 ; Soott v. Denton, [1907] 1 K. B. 456 ; K. v. Smith, 
Exp. Porter, [1927] 1 K. B. 478. 

697. .] — General words in the heading of a 

group of sects, cannot be construed as limiting 
the eheot of plain words in a sect, contained in 
that group. 

The correct view of prefatory words of this kind 
is expressed in Maxwell on The Interpretation of 
Statutes, 4th edit., p. 75, “ The function of the 
preamble is to explain what is ambiguous in the 
enactment A it may either restrain or extend it as 
best suits the intention ...” (T’arwell, L..T.). — 
Fletcher v. Birkenhead Corpn., [1907] 1 K. B. 
205 ; 70 L. J. K. B. 218 ; 90 L. T. 287 ; 71 J. P. 
Ill; 23 T. \j. B. 195 ; 51 Sol. Jo. 171 ; 5 L. G. B. 
293, C. A. ; affg., [1900] 1 K. B. 005. 

Annotations '—Reid. Martins v. Fowler, [1920] A. C. 746. 
Mentd. Salt Union v. Brunner, Mond, [1906] 2 K. B. 822 ; 
Grajffola Merthyr Co, v. Swansea Corpn., [1928] Ch. 31. 

598. .]— Tills Act must be construed as a 

whole. Each iiart os it bears upon A alTects every 
other A sJiould its language in any part of it not 
be clear A unambiguous, one must search in the 
preamble for a guide to the meaning of the obscure 
provisions (Lord Atkinson). — Thomson v. St. 

( 'atharine’s College, (Cambridge (Master A 
Fellows), St. Catharine’s (Jollege, (1\mbridge 
(Master A Feljjjws) p. Thomson, Mappin’s 
Masbro’ Old Brewery v. 3’homson, St. Catha- 
rine’s College, Cambridge (Master A Fellows) 
V. Bosse (Dowager Countess), [19191 A. C. 408 ; 
88 L. J. Ch. 103 ; 120 L. T. 481 ; 35 T. L. B. 228 ; 
03 Sol. Jo. 261, H. L. 

Annotations : — Mentd. Wollthm ?>. Bnttorloy Co, [1920] 1 
(’h. 130 , Consett Industrial & I’rovidont Soe. v, Consett 
Iron Co.. [1922] 2 Ch. 135. 

[d) Control of Enacting Pari. 

599. Whether enacting part controlled.] — 

Barker p. Bedding (1027), Palm. 485 ; W. Jo. 
103 ; 81 F. B. 1183. 

Annotations : — Refd. R. v. AthoR (1723), 8 Mod. Rep. 135 ; 
Ryall V. Rowlos (1750), 1 Vos. Son. 318. Mentd. Cvano 
r. London Dock Co. (1861), 6 B. & S. 313 ; Moran t\ Pitt 
(1873), 42 L. J. Q. B. 47. 

600. .] L’ApOSTRE P. LE 1’1AT^. trier 

(1708), cited in 1 P. Wins, at p. 318 ; 24 F. B. 400. 

Annotations : —ApVTVd. Ryall v. IRjIIo (1 749), 1 Atk. 105. 
Consd. West r. Skip (1 749), 1 Vos. Sen. 239. Mentd. Soott 
r. Surman (1712), Willes, 400 ; Tajlor e. I'lnmcr (1815), 

3 M, & S. 562; Jlc Sinclair, Ex p. Cha])lui (1881), 53 
L J. Ch. 732. 

601. — - — .] — I can by no means allow of the 
notion tliat the iireamhlo shall restrain the opera- 
tions of the enacting clause (JjORD CowPEir, C.). — 
(JoPEMAN P. Gajj.ant (1710), 1 P. Wius. 314 ; 24 
F. B. 404, L. C. 

Annotations ;~ConsiL. Ryall v. Rollo (1 749), 1 Atk. 105; 
Edward.s r. Hoduros (1855), 15 C. B. 4 77 ; Uruimnond v, 
Dniminond (1866), 2 Ch App. 32. Refd. West v. Skip 
(1749), I Vos. Hen. 239. Mentd. Scott v. .Surman (1742), 
Wille.s, 400 ; Collins v. Forbes (1789), 3 'J’erm Hop. 316; 
Taylor v. Phimer (1815), 3 M. Sc S. 562 ; He Kidder, Exp. 
Burbridire (1835). 1 Deac. 131 ; He Sinclair, Exp. Chaplin 
(1884), 53 L J. Ch. 732. 

602. .] — Fnacting words, if they take in 

the mischief, shall be extended for that purpose, 

I. L. R. 11 All. 262.— IND. 

559 111. .] — Where the enacting 

part of a statute la not exactly co- 
extensive with the preamble, the 
former, if oxproRSod in clear Sc nn- 
equivocal terms, will override the latter, 
— Raj Map v. Hauvam Sinoh (1927), 
I. L. R.QLah. 260. — IND. 


PART III. SECT. 2. SUB-SECT. 8.— 
B. (d). 

699 i Whether enacting part eon- 
troJlrd 1 -A riiJe of construction Is that 
the cn.ictinK words of a statute may bo 
carried Ircvond the proamhlo. If words 
be fnnnd in tbc former strong enough 


for the purpose. — C hinna Aivan r. 
Maiiomkp FAifK-u-DiNT Saib (1865), 2 
Mad. 322,— IND. 

699 ii. .] — Where the enacting 

sects, of a statute are clear, the tonus 
of the preamble cannot be called in aid 
to restrict their operation or to ent 
them do^vn. — R. r. Ixiiartit (1889), 
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though the preamble to the statute does not war- 
rant it. — B asset v. Basset (1744), 3 Atk. 203 ; 26 
B. R. 918, L. C. 


Annotations: — Apld. St. Tcter, York v. MlddleboroutrVi 
a827). 2 y. & J. 196. Mentd. Campboll w. Loach. lS 
& Thomas v. Campbell (1775). Amb. 740 ; ThoUusson v. 
Woodford (1805), 1 Los. & P. N. li. 357 ; GoodaU v. Gaw- 
thome (1854), 2 W. 11. 680 , Greena\\ay v. Hart (1854), 
14 C. B. 340 ; Richards v. Richards (1860), John. 751 ; Jtc 
WUmer’s Trusts, Moore v. Wingfield, [1903] 1 Ch. 874. 

603 . .] — It is certain that the preamble of 

a statute cannot restrain the enacting part of it 
where the enacting part is clearly larger than the 
preamble (Lord Mansfitcld, O.J.). — Perkins v. 
Sewell (1768), 1 Wm. Bl. 664 ; 96 E. R. 380. 


AanotoLons Apld. Williams v. Beaumont (1833), 10 Bing. 
200. Mentd. itobinsonv. Gillard, [1903] 1 Ch. 873 ; A.-G. 
V. Richmond (No. 2), [1907] 2 K. B. 910. 

604 . .] — The i>rcamble cannot control the 

enacting part of a statute, which is expressed in 
clear & unambiguous teims (Bullei{, J.). — 
Crespiony V. WriTENOOM (1792), 4 Term Rep. 
790 ; 100 E. R. 1304. 

Annotations : — Consd. Ilughos iK Cho.stor & Holyhead Ry. 
(1861), 1 Drew. & Sm. 521. Mentd. Ilutton u. Lewis 
(1794), 5 Term Rep. 639 ; Bunn v. Guy (1803), 1 Smith, 
K. B. 1 ; Horn v. Horn (1806), 7 East, 529 ; Brown v. 
Houthwalte (1816), 1 Madd. 446 ; Blako v. Attersoll 
(1821), 2 B. & C. 875 ; Hicks e. Kents (1825), 3 L. J. O. S. 
K. B. 145 ; Cumberland v. Kelley (1832), 3 B. & Ad. 602. 


605. — — If tbo enacting part of a statute 
will bear only one interpretation, the jireamble 
shall not confine it ; if doubtful, the jircamblc may 
be applied to throw light upon it. — M ason p. 
Armitage (1800), 13 Vca. 25 ; 33 E. R. 204, L. C. 


An?iofalwns : —Conad. Uugbos r. Chester & llolvbead Hr. 
(1861), 1 Drew. 4c Sin. 524. Mentd. Day r. Wells (1861), 
30 BoiiV. 220. 


606. .] — The j)icamble of an Act of Parha- 

inont thougli it may asist ambiguous words, can- 
not control a climr A exjjress enactment. — L ees r. 
SUMMEitfidiLL (181 1 ), 17 Ves. 508 ; 34 E. R. 197. 

Annotations . — Consd. Hughes v. Clioster 4t Ilulybcad Ry. 

(1861), 1 Drew. 4c Sm 521. Retd. Brett r. Brett (t82(i), 

3 Add. 210; Emanuel v. Constable (1827), 3 Russ. 43(*. 

Mentd. Doc d. Taylor v. Mills (1833), 1 Mood. 4c R. 288. 

607. .]— I confess 1 am not for restraining 

the generality of the enacting clau.se by the pre- 
amble, without some reason for it (Lord Ellen- 
Bonouoii, ()..L). — 3’kueman v. Lamueut (1815), 4 
M. A S. 234 ; 105 E. R. 821. 

Annotations :- - Consd. Kearns v. Cordwalucrs Co. (1850), 6 

C. B. N. S. 388. Mentd. Ranson v. Dundas (18.30), 3 

Bmg. N. C. 123. 

608. .]- (liLL V. Dunlop, No. 567, wife. 

609. .] -hlMANUEL V. Constable, No. 

585, ante. 

610. .] — (1) In construing Acts of Parlia- 

ment, tlie et. must take into consideration not 
only the language of tlie preamble, or of any par- 
ticular clause, but of the whole Act ; A if in some 
of the enacting clauses exprcasiona are found of 
more extensive import than in otliens, or than in 
the preamble, the ct. will give efiect to those more 
extensive expressions, if, upon a view of the whole 
Act, it appears to Jiave been the intention of the 
legislature that they should have elTect. 

In construing sucli local Acts of Parliament, wo 
are to look not at Dio preamble, or at the words of 
any one particular clause, alone, hut at the 
language of the whole ; A if in the iireamble, or 
in any one clause, we find expressions less large A 
extensive than we find in other parts, upon a 
view of the whole we can see that the larger A 
more extensive expressions used in other parts 
best show what the intention of the legislature 
was ; then it is our dut y to give effect to the larger 
expressions, notwitlistanding the more limited 
phrases which may be found in other places. Wo 
must look at the whole Act, A form our judgment 
upon it as a whole (Lord T^nterden^ C.J.). 


(2) I consider it an established A higlily useful 
rule, in the construction of all Acts of Parliament 
of a local A personal nature, to require that the 
parties soliciting an Act of Parliament should state 
in it plainly, A distinctly A unequivocally, W'hat 
they mean, in order that the public on the one 
hand, A the legislature on the other, may not be 
taken by surprise, A may not bo left in doubt as 
to the object A effect of the enactment (Bayley, 
.T.). — Doe d. Bywater v. Brandling (1828), 7 
B. A 0. 043 ; 1 Man. A Ry. K. B. 600 ; 0 L. J . O. S. 
K. B. 102 ; 108 E. R. 863. 

Annointion : — A-t to (1) Refd. R. r. O’Connell (1843), 2 

L. T. O. S. 248. 

611. .J — (1) The recitals in the disabling 

statute do not limit the force of the subsequent 
enactments to cases in which the mischief by the 
alienation is done to the xiersonal interiist of the 
successor of the alienor ; for it is evident from the 
enactments that the legislatuie intended to apply 
the prohibition to the case of jiersons who wore 
seised cither as more trustee.^, or in a great measure 
as trustees, A among other persons to the master 
or guardian of an hosi>ital. 

(2) It is by no means imusual in construing a 
remedial statute, to extend the enacting words 
beyond their natural import A effect, in order to 
include cases within ilic same mischief. 

(3) The present case is not only within the v'ords 
of the statute but also within its eijuity, A it would 
be a very inconvenient principle of construction, 
to impair the combined effect of those umted 
circuinsl ances, by the narrow expressions of the 
])rcamblo (Alexandek, C.B.). — -Yoitic (Dean A 
(iHAi’i'EU) V. Middleburgh (1828), 2 Y. A .1. 196 ; 
148 E. R. 888. 

612. .] — 111 constiuing an Act of Parha- 

ment if tlie intention of the enacting clause bo 
doubtful the language of the preamble is often 
material, but it will not control the oiieration of 
tlio enacting clause when the language of the 
enacting clause is clear (Bosanqttet, J.). — 
Williams v. Beaumont (1833), 10 Bing. 260 ; 3 
Moo. A S. 705 ; 3 L. J. 0. P. 31 ; 131 E. R. 901. 

Annolaiion.t : -Hlentd. Metropolitan .Saloon Ommbu.'i Co. v. 

Hawkina (1859), 4 £1. 4!: N. 87 : South Helton Coal Co. r. 

North Eastern Nows Assocn., [1894] 1 Q. B. 133. 

613. — Smith v. Preston, No. 530, ante. 

614. — — (1) Wlienever a statute means to 
include bodies iiolitic A corjiorate, it always 
mentions them in its jirovisions (IjORD Abingdk, 

O.B.). 

(2) The general itiIo is, that tlie preamble may 
extend, but cannot restrain, the effect of a jiar- 
ticular clause (Lord Abinger, C.B.). — Waj.ker 
r. Ricilvrd.son (1837), 2 M. A W. 8S2 ; Murph. A 
ir. 251 ; (5 L. J. Ex. 229 ; 1.50 E. R. 1016. 

Annotations : — As to (!) Refd. Itc Royal Naval School, 

Seymour a. Royal Naval .School, 11910] 1 Ch. 806. As to 

(2) Apld. Kearns Cordwuiuora’ Co. (18.39), G C. B. N. S. 

388. Ociurall/j, Mestd. A.-G. v. Glvn (1841), 12 Sim. 84 ; 

Lyon V. Keod. (1841), 13 M. & W. 285 ; Nlokolls v. Ather- 

btone (1817), 10 Q. B. 944; Doe d. Blddulph v, Doolo 

(1848), 11 G. B. 713; Myers v. I’erlMral (1851), 11 C. B. 

90; Davison v. Gent (18.37), 1 II. 41c N. 744 ; Ashton c. 

.Tones (1860), 28 Beav. 460. 

615. — .]— With re.spect to 14 Geo. 3, c. 48, 
I admit tdiat the preamble is somewhat compre- 
hensive, hut it ought not to control the act itself 
(Park, J.). — Morgan v. Pebrer (1837), 3 Bing. 
N. C. 457 ; 3 Ilodg. 3 ; 4 Scott, 230 ; 6 L. J . C. P. 
75 ; 1 Jur. 166 ; 132 E. R. 486. 

Annotations: — Refd. Palkold v. Johnstone (1842), 11 L. J. 

Ch. 201. Mentd. Wilson v. Story (1840), 4 Jnr. 463 ; 

Trott V. Smith (1814), 12 M. 8c W. 688. 

616. .] — The meaning of general words 

in the enactments of a statute restrained by the 
preamble. — Gray v. Soanes (1838), 1 Will. Woll. 
A II. 317 ; 2 Jm*. 1040. 
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Statutes. 


Sect. 2. — Rules of inter preialiojt : Sub'Sect. 8, B. (d) 
(e), <&: r.) 

617. -.] — Fellowes V. Clay, No. 589, 

618. — Salkeld V. Johnston, No. 119, 
ante. 

619. .] — K. V. Manchester Corpn., No. 
675, 

620. -.] — It is a general inile, in the con- 
struction of statutes, that the pi'camble may 
extend, but cannot restrain, the effect of an enact- 
ing clause. — Kearns v, Cordwainers’ Co., Cord- 
wainers’ Co. v. Kearns (1859), 6 C. B. N. S. 
388 ; 28 L. J. C. P. 285 ; 33 L. T. O. S. 271 ; 5 
Jur. N. 8. 1210 ; 141 E. It. 508. 

Annotations ; — Mentd. A.-G. v. Thames Conservators (1802), 

1 Hem. & M. 1 ; Lyon o. Fishmongers Co. & Thames 

Conservators (1876) 1 App. Cas. G62. 

621. —.] — A clear & explicit enactment is 

not to be cut down by a more limited preamble or 
recital ; but if the enactment is not explicit in 
itself, it may bo explained & cut down by the jue- 
mnble or recital. 

It is, however, a weU-establishcd rule that oflect 
is to be given to the clear words of an enacting 
clause, though they may go far beyond the 
language of tlio preamble, that is, where the words 
of an enacting clause are clear & explicit, then 
their natural & obvious meaning shall not be 
I'cstricted or cut down by the use of language of 
less extensive import in the preamble (Cilannell, 
B.). — Hughes v. Chester A Hoiatiead By. Co. 
(1801), 1 Drew. <te 8m. 521 ; 31 I.. J. Ch. 97 ; 9 
W. li. 7(>0 ; 62 E. B. 478 ; on aiwcal, 3 De G. 
F. & J. 352, L. JJ. 

Annnfahon :■ — Mentd. Lanraehlro Brick & Terra Cotta Co. 

V. L. &c Y. By. [l'JU2] 1 K. B. 881. 

622. .] — Baker v. Biu.eiiic.\y Union 

Guardians, No. 578, ante. 

623. .] — Wlien we see, from the preamble 

or recital, tliat the single object of the sect, was to 
provide for the one special case of granting hcences, 
the efiect of the lueamble is to control the, enacting 
part of the sect. (Kejly, C.B.). — Winn v. Mohs- 
man (1869), L. B. 4 Exch. 292 ; 38 L. J. Ex. 200 ; 
20 L. T. 072 ; 33 J. P. 743 ; 17 W. B. 924. 

Annotations: — Mentd. B. v. West Biding JJ.. [1900] 1 

Q. B. 291 ; B. v. Warwickshire JJ.. [1902] 2 K B. 101. 


624. .] — The generality of the words 

“ whore justices shall refuse to do any act relating 
to the duties of their office ” is controlled by the 
recital of the sect,, A it is only where the justices 
need protection that the enactment applies (Black- 
burn, J.). — B. V. Percy (1873), as reported in 
L. B. 9 Q. B. 61. 

Annokditms : — Refd. B. v. Blron (1884), CA L. J. M. C. 77 : 

IC V. PhUlimore (1881), 14 g. B. D. 474, n. 

625. .]—(!) The practice is so unceHain 

os to the marginal notes that it carmot be laid down 
that they are idways on the Boll, but the title 
of the Act IS always on the Boll (Jessel, M.B.). 

(2) I do not think, that the preamble can be 
taken to have cut down the express provisions of 
the statute (Bowen, L.J.). — 8utton v. Sutton 
(1882), 22 Ch. 1). 511 ; 62 L. J. Ch. 333 ; 48 
L. T. 95 ; 31 W. B. 369, C. A. 


AmwUUions : — As to (1) Apld. Powell v. Kompton Park 
Bao.eoourno Co , [1897] 2 Q. B. 24 2 ; I)o Beauvais v. Green 
‘ Generally, Mentd. Foarnslde v. 
I'llnl (lh8.j), 22 Ch. 1). 979 : Jte Powers, Llndsell v, PhUIlps 
CHS 3), 80 Cli. 11. 291 ; Firth v. yiing.ybv (1888), 68 L. T. 
481 , lie Frishy, Allison v. Frisby (1889), 43 Ch, 1). 106; 
Jie 'I’urnor, Turner v Speiioer (1894), 4 3 W. B. 153 • lie 
England, Steward v England, [1896] 2 Ch. 820 ; Kibble 
r lairtiiornc, [189.')] I (9i. 219 ; Barnes v, Glenton, {1899) 

1 O. B. 885 ; Bondon Sc Midland Bank v. MiB-hell, [1899] 

2 Cli. IGl ; Kirkland v. Peutheld, [1903] 1 K. B. 756 ; 


Herveyr. Wynn (1905), 22 T. L. R. 93 ; lie Lacey, Howard 
V. Llghtfoot, [1907] 1 Ch. 330 ; Shaw v. Crompton, [1910] 
2 K. B. 370 ; Jte Turner, Klaftonborger v. Groombrldge, 
[1917] 1 Ch. 422 ; He Jordlsou, liaino v. Jordlson, [1922] 
1 Ch. 440 ; He Jaimcey, Bird v. Arnold, [1926] Ch. 471 ; 
Weld V. Potre (1928). 97 L. J. Oh. 399. 

626. .] — Chilton v. I^ooress Printing 

& Publishing Co., No. 664, ante. 

627. .] — On behalf of the corpn. & the 

trustees, who are both resps. in the case, it was 
contended that sect. 11 only ajiplies to protierty 
belonging to or vested in the coipn. which would 
escape liability to probate, legacy, or succession 
duty within the recital ; but in my view the language 
in the recital must be read in contradistinction to 
the language in the enacting sect., which does not 
refer, as the recital does, to “ certain property,” 
but to “all reaJ & personal jjroiJerty ” ; A the 
enacting part of it therefore, m my view, brings 
in all real A personal property which shall have 
belonged to or been vested in any body corporate 
or unincorporate during Ibe yearly period in 
question (Horriuge, J.). -A.-G. v. London 
Corpn., [1913] 1 K. B. 201 ; 82 L. J. K. B. 144 ; 
108 L. T. 250 ; 29 T. L. B, 126 ; 0 Tax Cas. 313 ; 
on appeal, [1913] 2 K. B. 497, C. A. 

628. — ■— .] — Whoi'o the words of an Act are 
clear it is not permissible to h^ok at the preamble 
of the Act as an aid to control ihe meaning to be 
given to the provisions of the Act. — 'JhiE Cairn- 
bahn, [19141 P. 25 ; 83 L. J. P. 11 ; 110 L. T. 230 ; 
30 T. L. B. 82 ; 12 Asp. M. L. C. 455, C. A. 

Annoi/itions : — Mentd. The Umona, [1911] P. Ill; 9’ho 
Codrip. 11929] P. 193; The Batavior 111 (1925), 134 
L. T. 155. 

629. .1 — Sage v. Ejcholz, No. 549, ante. 

Enacting part ambiguous.] —^'cc Sub-sect. 

8, B. (c) h., ante. 

{<:) Extension of Enacting Part 

630. Whether preamble may extend enacting 
part.] — Walker v. Bichardson, No. 614, aide. 

631. .] — Kearns v. Cordwainers’ Co., 

Cordwainers’ Co. v. Kearns, No. 620, ante. 

632. .] — T nmst, therefore, read the enact- 

ment as corresponding witli the oxi)ress recital of 
its object ; A if I find woi'ds that may be carried 
further, 1 )mist read them mth reference to the 
mischief intended to bo remedied A to the express 
recital of tlie Act (Mauns, V.-C.). — Crowder v. 
Stewart (1880), 16 Ch. L. 368 ; sub num. Jie 
S'HOWART, (!rowder V. Stewart, 50 L. J. Ch. 130 ; 
29 W. B. 331. 

Annotations : -Refd. Hr JunoH, Galvor v. Lax ton (1885), 
31 Ch. D. 440. Mentd. He WilUuma, Holder v. Williams, 
[1904] 1 Ch. 52. 

633. .]- -Cheltenham Borough Election 

Case, Pakenham v. I)e Ferrieres, No. 579, ante. 

C. Headings of l*arts and Sections. 

Whether part of framework of statute.] - Sec 
Part II., Sect. 2, sub-sect. 4, ante. « 

634. Cannot control statute.} — As regards the 
heading A marginal notes I am of opinion that it 
is well settled that such licadings A maiginal notes 
cannot control tlie enactment themselves (Law- 
rence, J .). — lie Penrhyn’s (Lord) Settlement 
Trusts, Penrhyn v. Bobarts, [1923] 1 Cli. 143 ; 
92 L. ,1. (Ji. 145 ; 128 J.. T. 442. 

635. Reference to heading — To assist construc- 
tion of part— Where part doubtful.] — . . . the 
question is, whether sect. 137 [Bkpey. Act, 1849 
(o. 106)], may not bo construed dilferentJy, by 
reference to tlio mode recently introduced in 


, PART III. SECT. 2, SUB-BECT. 8.~C. 

tu to LsiHt lhrp< constrrwtum of part— Where paH doubtful.]— Tho headings of a statute may be referred 

lo, ro asHlrtt tlie construction of ambiguous provisions. — Donlx v. Holmwood (1880), 4 A. 11. 555. — CAN. 
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statutes, namely, by having certain clauses con- 
nected by a sort of preamble to each separate class 
of clauses, which preamble may really operate as 
part of the statute. The question then is whether 
the introductory prontnble to that set of clauses, 
beginning with sect. 133, & terminating witli 
sect. 138, is to be read as incorporated with each 
of those sects. In my opinion it must, in order to 
ascertain what the meaning of the legislature was ; 
& so reading the statute, there is no difficulty in 
constining it (Pollock, C.B.). — Bryan v. Child 
(1860), 6 Exch. 308 ; 1 L. M. & P. 429 ; 19 L. J. Ex. 
204 ; 15 L. T. O. S. 232 ; 14 .Tur. 510. 

Annotation: — Consd. Gowan v. Wright (188G), 18 Q. B. D. 
201. 

636. .] — Eastern Counties & 

IjONdon & Blackwall By. C<is. v. Marriage, 
No. 61, ante. 

637. .] — Altliough we may refer 

to the introductory words of the sect, to put a 
construction on a doubtful part of the statute, yet 
if the language of enactment is clear . . . we 
should not be justified in limiting that sense by 
the introductory words (Kelly, C’.B.). — Latham 
T. IjAFONE (1807), L. U. 2 Exch. 115 ; 30 L. J. Ex. 
97 ; 15 L. T. 027 ; 15 \V. B. 453. 

638. .1 — The headings of 

ditlercnt jiortions of a statute are to be referred 
to, to determine the sense of any doubtful 
expression, in a sect, ranged under any particular 
heading. — H ammersmith A City By. Co.v. Brand 
(1809), Iv. K. 4 11. 1.. 171 ; 38 L. J. Q. B. 205; 
21 Jj. T. 238 ; 31 .1. P. 30 ; 18 W. B. 12, II. L. ; 
irvsg. S. (!. suh fiom. Brand v. Hammersmith & 
City By. Co. (1807), 1.. B. 2 Q B. 223, Ex. Ch. 
Annotation'^ Apld. Torcufo Corpn r, 'J’oronto Ky., Toronto 

By. V. Toronto Corpn., 11<M)7] A. C. 31.5. Distd. Flotohcr 
V. Birkculieiid Corpn , 111)07 1 K. 20.5 : K. i\ Fnlliain 
(IrdtH. (lUOD), 7 L. Cl. B. 881. Rofd. City of Glasgow 
Union By. r Uunfer ( 1 870), L B. 2 So, & Div. 78 ; G. W. 
By. V. .Siiuth (1870). 2 Ch. 1). 2)5 ; Kirbv i\ llarrogalo 
School Bourcl, 11800] 1 Ch, 437. Mentd. .Smith v. L. & 
S W. By. (1870). L, \l. G < . P. 14 . B. v. Carahnan Tty. 
(1871), L. R, 0 Q. B. 422, Bucclcugh r. Metropolitan 
Board of Works (1872), L. It. 5 II. L. 418; Ckmes v. 
Stalloidshire Potteries Waterworks (M. (1872). 8 Ch. Apii. 
120,11.; Jones n. Stnnstead, Shoflord & Chamhly llaib 
load Co. (1872), L. It, 4 P. C. 08 . Hopkins r. G. N. By. 
(1877), 2 Q H. 1). 224 , Smith r. Mid Bv. & L & Y. Bv. 
(1877), 37 L. T. 221 ; B. r. Sheward (1880). 0 (J. B. D. 741 
DiYon V. MctropoIiUui Board of Works (1881). 7 Q. H. 1). 
•118; AlPtropoUtiin Ahvlum Dlstiict v Hill (1881), 0 
App. (’MS. 103 : (’ale. By. r. Walker’s Trustees (1.882), 7 
App. Cas. 2.10 : H r. L. G. Hoard & Tuylor (1882), 52 
1 j. j. M. C. 4 ; Loa Coriscrvaucv Board v. Hertford Clorpn. 
(1884), (;al). El. 20!) : L. B. & S. C. By. v. Tnininn 
(1885), 11 App. (!a8, 4 5 ; Parkdalii Corpn. v. We.st (1887), 
12 App. Cas. G02 , Co\\por EasoK v Acton L. B. (1889), 
14 App. Cas. 153 : North Shore By v. Ploii (1889), 14 
App. Cas. 012; Holliday v. Wakefield Corpn., 11891] 
A. C. 81 : A.-G. V. Met. By., [1891] 1 (j. B. 384 ; Shelfer 
V. City of London Electrh' Lighting Co.. Meux’s Brewery 
Co, V. City of London Electric Lighting Co. (1894), 64 
L. J. Ch. 21G : Emaley v. N. E. By., [IH'JO] 1 Ch. 418 ; 
Jordeson r. Siitlon, Southeoates & Drvpool Gas Co., 
[1898] 2 Ch. 611 . Southwai’k N: Vaiixhall Water (Jo. v. 
Wandsworth Boaid of Works, [1898] 2 Ch. G03 ; (’anadian 
I’acitlc By, r. I’urke, [1809] A. C. 535 ; Long Eaton 
Heeroatlon Grounds Co. v Mid. Ily. (1901), 71 L. J. K. B. 
74 ; (,’anadian Paeitic By. Boy, [1902] A. C. 220 ; 
Dawson r. G. N, A City By., [1905] 1 K. B. 200 ; Edln- 
Inu’gh Water Trustees v. Soimnervllle (190(5). 95 L. T. 217 ; 
Dibden v. Sklrrow, [1907] I Ch. 437; Horton v. Colwyn 
Bay & Colwyn U. C., (1908] 1 K. li. 327 ; Price’s PaUmt 
Caudle Co. v. L. C. C., [1908] 2 (Jh. 52() ; West v. Bristol 


Tram. Co. (1908), 77 L. J. Q. B. G84 ; Grand Trunk Paciflo 
Hy. V. Fort William Land Investment Co., [1912] A. C. 
224 ; Boai*d of Agriculture for Sootlaiid v. Plummer, 
[1916] 1 A. C. 67.5 ; Coldmau v. Hill, [1919] 1 K. B. 443 ; 
Quebec Ky. Light, Heat & Power Co. v. Vandry, [1920] 
A. G. 662 ; llockingham. Sisters of Charity v. it., LPJ22] 

2 A. C. 315. 

639. .1~R. V. Local Govern- 

ment Board, No. 64, ante. 

640. .] — This clause is the last 

of a fasciculas of which the heading is “ Track, 
etc. & Itailways ” & such a heading is to be regarded 
as giving the key to the intijrprelation of the clauses 
ranged under it, unless tlie wording is incon- 
sistent with such interpretation {per Cur.). — 
Toronto Corpn. v. Toronto Hy. (Jo,, Toronto 
Ry. Co. V. Toronto Corpn., [1907] A. C. 315; 
76 L. J. P. C. 57 ; 90 L. T. 794 ; 23 T. L. R. 480, 
P. C. 

641. Where part clear.] - Latham 

V. JjAFOne, No. 637, ante. 

642. .] Fletcher v. Birken- 

head Corpn., No. 597, ante. 

643. — .] — Though may look 

at a heading, as distinguished from a marginal 
note which is no part of the Act, you must not 
allow it to cut down the etlcct of plain words in 
the sects. (Lord Aja'erbto.njo, C.J.). -1L v. 
Fulham Guardians, 1 1909] 2 K. B. 504 : 78 

Jj. J. K. B. 1081 ; 7 L. Ct. R. 881 ; siih ae/n. R. v. 
Fulham Guardians, Fx p. J^ondon (Jottnty 
Council, 101 L. T. 537 ; 73 J. P. 397, D. C. 

644. .]- I tliink that there is 

no ambiguity in the seei. undei’ con.sidoration A 
that being so it follows . . . that the sect, must 
be construed according to its i>lain fi'rms A that 
its meaning ought not to bo aflected by the head- 
ings of the Act to which it belongs (S^iiL')’ER, .1.). — 
.lOHNSTON r. MACONOCHIE, fie No. L PoiK’llESTER 
Gate, PADiUNcfTON, [1920] 3 K. B. 417; 89 

L. J. K. B. 1015 ; 36 T. I.. R. 050 ; 18 L. G. IL 
435 ; 84 J. P. .lo. 456, J). (\ ; afj'l. on othi'r 
grounds, [1921] 1 K. Ti. 239. (\ A. 

645. .I' — ljore the heading “ officers ” 

is not such a luRuJing as could be grammatically 
road into any of the seeds, which follow. It see.ms 
to their lordshi[)S to have beeu inserted for the 
pm-poseof convenience of refei’ence, A not intended 
to control the interpretation of the clauses Avhich 
folloua It may bo indeed that the fact of a clause 
being found in a certain group nuiy in some causes 
possibly (iirovv some light upon its meaning {per 
(krit,). — Union S.S. Co. op New Zpjaland e. 
Melbourne IT.yrbour Trust Comrs. (1884), 9 
App. Ca.s. 365 ; 53 L. J. P. C. 59 ; 50 L. 337 ; 
5 Asp. M. L. C. 222, P. C. 

Annotation Bold. MarlJin r. Fuwlor, [192(5] A. C. 710. 

646. — — .] — 4'lie Marriage Ordinaiuu*, 

1884. of Southern Nigeria, ijrovided by s. 38 that 
every marriage already duly celebrated in tlio 
Colony by an 3^ minister of any religious denomina- 
tion was to bo deemed to have been a valid 
marriage, & by s. 39 that where any person who 
before the Ordinance had conti'acted a marriage 
“ validated hereby ” or the issue of such marriage, 
died intestate after ilie Oi’dmaucc, both the real 


645 1. .]-R. V. CuimiF, 

(1871), 31 U. C. B. 582.— CAN. 

646 ii. .] — Hr Byt.i'.y 

Hotkl Co. (1910), 15 W. L. B. 229.— 

CAN. 

645 ill. .] — The headitiprs 

prefixed to Beets, or seta of HoetK, fiv 
a statute ore at most proainblea, & 
cannot bo made use of to control the 
enactments themselves when thej" are 
expressed in oleai’ and unambiguous 
terms. — Stkphenson v. PakkdaLiK 
Motors, Wonders v. Hahkdalk 


Motors [1924] 4 I). L. R. 1201 ; 56 
O, L. B. 180.— CAN. 

645 iv. .]— The headings of 

dlvisious of a statute are in the nature 
of preambles, &, though not conolusive, 
will he considered in InterTjrcting sects. 
Included under them . — Ex p. Bouvy 
(No, 3) (1900), 18 N. Z. L. R. 608.— 
N.Z. 

646 V. -.] — M'Ewan V. 

Perth Maoistrateh (1905), 7 F. (Ct. 
of 8ess.) 714 ; 42 Sc. L. R. 456 . 12 
8. L. T. 846.- SCOT. 


646 VI. .]— CiroTARiiAl r. 

Union Govkknmkvi', [1911] App. D. 
13.— S. AF. 

e. How far pail conlrotlnt hy 
- — Where an Act of I’arliument 
la divided A cut up ltdo parts or heads, 
it la pnuu? facie to ho presumed that 
those heads wore Intended to Indicate 
a certain group of clauses relating to 
a particular subject & the ct. will not 
hold that a clause In a group relating 
to one subject-matter was intended to 
apply to some other subject-matter 
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Statutes 


2 . — Rules of inicrpreialion : Siib-sect. 8, C,, 

D., E., F. & G, (a)t {h) & (c).] 

& personal estate of the intestate were to be dis- 
tributed according to the law of England as to the 
distribution of the personal estate of intestates. 
The heading to s, 38 was “ Marriages already 
celebrated,” that to s. 39 “ Succession to Intestates’ 
Property ” i —Held : s. 39 did not apply in the 
case of a marriage which was valid apart from s. 38 
as well as under it, the words “ validated hereby ” 
being less "wade than “ declai’ed hereby to be valid ” ; 
that construction was supported by a considera- 
f ion of the headings to the sects., which might be 
rcgivrded as preambles to the provisions following 
them.— M aiitins v. Eowleii, [1926] A. C. 746 : 
95 I.. J. P. V. 189 ; 135 L. T. 582, P. C. 


D. Marginal Notes. 

Whether part of framework of statute.] — See 
Part 11., Sect. 2, sub-sect. 0, ante. 

647. Cannot control statute.] — Re Pknuhyn’.s 
(Lord) Seti’lement Trusts, Penrhyn u.Robarts, 
No. 634, ante. 

648. May be referred to.]— Although it is not 
allowed to refer to the marginal referemee in con- 
struing the clauses in an Act of Parliament, yet 
one may do so in considering tlie genond sense in 
W'hich words arc used (C^iJr^ASUY, B.). — yiiEEFiELi) 
Waterworks (_!o. v. BENNE^rr (1872), L. U. 7 
Exch. 409; 41 L. .T. Ex. 233; 27 L. T. 199; 
21 W. B. 74 ; on appeal (1873), L. B. 8 lOxeh. 196. 
Annofahons • — Kefd. Smitli r. Bimunj^ham Uornn. 

ll.Q- B J). D),') ; Muckwortb v. llollard, 11021] 2 K. il. 
7.u>. Menta. Dobbs i\ Grand Junction Waterworks Go. 
(1882), U Q. B. U. l.'il ; \\ anuiKton Wateruorks Co. r, 
Longsbuw (18S2). 5) g, B. J). 14.'^; Biistol Waterworks 
(’o. V Uren, IJren r. Bristol Waterworks Co. (188/)), l.'i 
ti. B. D. (jJ7 ; I’osc v. Watson, 11894] 2 (J. B. 90 ; Wilkin- 
son r. Bury \Vuter Board (1905), 92 L. T. 117. 

649. -.]-/ ‘e Veyour’s Setti.ed Estates 
Venour V. Sellun, No. 73, ante. 


E. Jllastrations to Sections. 

650. Relevant in construing section — Unless 
repugnant to section.] — Illustrations appended to 
sects, of a statute .sliould be accepted, if tliat can 
be done, as being of relevance A value in con- 


struing the text ; they should only be rejected as 
repugnant to the sect, as the last resort of con- 
stiniction. — Mahomed Syedol Aeifpin v. Yeou 
Ooi Gark, [1916] 2 A. O. 575 ; 86 L. J. P. 0. 16 ; 
116 L. T. 664 ; 32 T. L. B. 673, P. C. 

F. Schedulers. 

651. Combined construction of Act & schedule.] 

—It seems to mo there are two principles or rules 
of intej‘]>retntion which ought to be applied to the 
combination of Act A schedule. If the Act says 
that the schedule is to be used for a certain purpose 
A the heading of the part of tiie schedule in question 
shows that it is pritnd facie at any rate devoted to 
that purpose, then you must rtiad the Act & the 
schedule as though the schedule were operating 
for that purpose, A if you can satisfy tlio language 
of the sect, without extending it beyond that 
purpose you ougiit to do it. But if in siiite of 
that you find in tlie language of IJio schedule words 
A terms that go clearly outside that pu4'])Oso, then 
you must give eClect to them A you must not 
consider them as limited by the heading of that 
part of the scheilule or by the purpose mentioned 
m the Act for wliich the scheitule is prhnd facie 
to be used. You cannot refuse to give effect to 
cl(‘ar w’ords sirniily because prirnd facia tlicy seem 
to be limited by the heading of the schedule A 
the delimtion of the purpose of the schedule con- 
tained m the Act (Lord SterndaTxE. M.B,). — 
Inland Revenue (’o:\nis. r. Gittus, [1920] 1 
K. B. 503 ; 89 L. J. K. H. .313 122 J.. T. 444 ; 36 

T. L. B. 151 ; 64 Sol. .lo. 208 ('. A. ; o/i appeal, 
sub noni. Gjttirs v. Ini.and BevenuJ'; Comrs., 
[1921] 2 A. ('. 81, ir. L. 

Annoiatumft * — Reid.Bobbiiin v. T. B. Comrs., [1920] 1 K B. 
51. Mentd. Wankio (’olliorv Co. r. I. I{. Comr>^ , [1 922] 
2 A. O. 51 ; Birt, Potter Ilut,4ieH r. 1. It. Gouu’s, (1927), 
12 Tax Cas, 970. 


(j. Other Sections. 

(a) In General. 

652. Use as aid to construction.]— If it he 

doubtful M'hethiT a statute declarmg an act., 
instrument, or contract void makes it voidable 
only, anotb(*r clause in the same statute imposing 
a jienalty on sucli act, instrument, or contract, 


dealt w'ltli in tho Act imlcss it is per- 
fectlv clear that it was so Intendc-J.— 
lie CoMjMKKcial Ba\k ok Aum'iui-ia 
(189 J), 19 V. L. Ji. 3:i3. — AUS. 

f. .] 'Wood v. Uuul (1880), 28 

Gr. 110.— CAN. 

g. .]— A frcneral bwuluiff cannot 

limit t ho ollcc.t of general words used m 
following sects — S tonk, v. Atkinson 
(Githi'oms Gomh.) (188J), 2 N. Z. L. R. 
G. A. 99.— N.Z. 

PART HI. SECT, 2, SUB-SECT. 8.— D. 

h Whrihir referred to P- It. v. ifAC- 
KAV (AlLi), 11918] 1 W. W. B 915, 
4 0 D. L. It, .‘{7 ; 29 Cau. Grim. Cas. 
191.— CAN. 

k. .1 — Tbc margined note to an 

Act, not being part of tlie Act, cannot 
aid In Its interpretation. — W kli-i.nuton 
G oni'v. i\ Compton (1915), 85 N. Z. 
L. B. 7 79.— N.Z. 

l. .] — Marginal notes cannot 

control tbe inti'rpretation to bo placed 
upon tho <ontcxt of an Act of Parlia- 
ment. — B V. Mani»ai.A7.a, 11912] 
C. P. D. 2.{l.-~ S. AF. 

m. — - — .] — It is peritdssll)Io In trying 
to ascertain tlje gist of a section of an 
A<’t, to look at the marginal note. — 
EVp JlAOAT (1927), 48 N. I.. B. 455.— 
S. AF. 

PART HI. SECT. 2, SUB-SECT. 8.— E. 

650 i. liclevantin construing aeiiion — 


Itiile.ss repugnant In srcRon.l-It is tbc 
duty of the ct. to accept If that can l»e 
done, illustrations given under a sect, 
as being of value in tho construction 
of tho text ; it would require a special 
case to warrant their rejection on tbe 
ground of repugnancy with the Boct..- - 
Durua PRirA GHOW'DHUUY V. Dpuoa 
J'\DA Boy (1927), I. L. B. 55 Gale. 
1 j4.— IND. 

PART III. SECT. 2, SUB-SECT. 8.- F. 

651 i. (Combined consiruclum of Art 
<('■ schedule.] — HoKfiKALl. r Hutiu.u- 
UANU (1898), 31 N. 8. K. (19 B. & G.) 
471,— CAN. 

651 li. .] — A sebotL upitcnded to 

a statute & containing a form pre- 
scribed thereby while not conclusive 
as to the meaning of tbe Act may be 
looked at to ascertain what the intention 
of tbc legislature w'as m passing it. — - 
McDonaxd V. HiiUNEn'ic Saw Mn.i, 
Go., Ltd. (B. G.), (1922) 1 W, W. B. 
1163; 31 B. O. B. 77.— -CAN. 

n. Conflict between section <€' schedule. ] 
— Words printed on a scbed.to an Act 
of I'aTllaracnt, & which ai»pear to con- 
tradict tbe body of tho Act, are to be 
rejected as of no effect.- IIoiuniTON'H 
Game (1877), 1 B. C. II. pt. 189.— CAN. 

o. .]— Whore tbe form given 

in the ’schedule to a statute is not in 
conformity with the statute tbe form 
must give way, or the construction of 


it be coulhuMl to tliat of the stataitc 

itself. UVKUHKKIH OP TJIK, POOK V. 

Giiask (1896), 28 N. 8. B. (16 H. & G.) 
311.— CAN. 

p .] — Fi.KMINO V. Bvinky 

(190 1), 24 N. Z. L. B. 158.— N.Z. 

q. .1 — .1 \rous V Hart (P.IOO), 

2 P. (Ct. of Scss ) (J ) 33 : 37 8c L. B. 
618 . 7 H. J,. T. 425,— SCOT. 

r. .]— it IS a cardinal principle 

of construction, that where there is a 
contliet between the forma given in a 
bcImmI. 1,0 a statute & tho enacting jtafl, 
of tho statute, the forms must glvo 
way to the enact mg ])art. -SiioRl!; r. 
(h wiNOHVM, [1917] 2 I. B. 360. 

— IR. 

t. ■— Aunenuoit in schedule re- 
]iuuiutnt to section.] — -Victoria Corpn, 
a. Biutihh GoLU.MuiA Electric P\. 
tJo. (1910), 13 W. L. B. 336; 15 

B. G. B. 43.— CAN. 


PART III. SECT. 2, SUB-SECT. 8.— 
G. (a). 

652 i. I'se as aid to construelion .] — 
The divisions of a statuUs under whicli 
tho claiiHos are arranged & (dassltlod, 
may ho looked to ns aifordlug a key 
to the construction. — L awrie v. Uatii- 
BUN (1876), 38 U. G. B. 255.— CAN. 

662 ii. .]-~lte Ma(;rae, Ejc p. 

Cook (1898), 4 B. C. II. 18.— CAN. 
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is a clear test that it is ipso facto void. — Gye 
Felton (1813), 4 Taunt. 876 ; 128 B. R. 677. 
Annotation : — Mentd. Stewart v. Lawton (1823), 1 Bing. 374. 

653. Cumulative clauses.] — One arf^ument 

was tills, it is a rule in construing Acts of Parlia- 
ment so to construe every clause that the otliers 
shall not be in operation, is that to say that these 
clauses shall be cumulative if you expound the 
second so as to embrace this case. That may be 
so. But if the sense of a part icular clause bo clear 
& manifest I should conceive if to be by much the 
safer course to hold that the legislature did mean 
two clauses to be cumulative than to say that one 
is not to be construed as the legislature has 
expressed it because if you so construe it the other 
will be cumulative (Alexandek, C.B.). — A.-G. v. 
.lEEEERYs (1821), as reported in M'Clo. 270 ; 118 
B. n. 114. 

664. .]— Fermoy Peeraoe Claim, No. 

397, mitc. 

655. Subsequent clause restricting mean- 

ing.] — N utii V. Tamplin, No. 519, aa/c, 

656. .] — National Telei'Hone (^o., I^td. 

r. Postmaster- Gene HAL, No. 639, ante. 

657. Clause rejected as surplusage.] — Those 
sects. M'crc probably, or possibly, not put in wlien 
the Act was formed but Jiavc come into the Acts 
m tins way : Tliosc who have been in cither House 
of Parliament bnow full well what occurs when a 
Bill is in t'omniittee. Someone wishes a pailicular 
point to be made quite clear, A he asks that a 
certain sect, or certain -words shall be inserted. 
Then it is said, “ We do not need it, because the 
general words cover it.” The ansvNcr is “ If the 
general wm'ds cover it, why should we not have 
the sect, to make it clear? ” 'Jdie IMinister in 
chai’go of the Bill, following exix'diency, sooner 
than continue the discussion sa\s, ‘‘You shall 
have the clause,” A then that clause is produced 
afterwards, before those w'ho have to deal wit-h 
the mat ter judicially, as a pi oof that tlie tlrst 
clause 18 to be done away with, or that its principle 
is to be done away with. 1 admit that it is a 
very unfortunate jiosition tiiat the judges are 
placed in ; hut before tlie express words of a 
statute can bo altered so as to have a ditTerent 
meaning that alteration ought to bo clearly 
expressed (l.oHD James). — GAKiiU'rr v. Durham 
Joint Committee, [1900] A. C. 291 ; 75 L. J. 
K. B. 469 ; 91 J.. T. 625 ; 70 J. P. 206 ; 64 W. 11. 
690 ; 4 ].. G. B. 047, H. L. 

Annotation ; — Mentd. Kydd v. Liverpool Watch Committee, 

[19081 A. C. 327. 

No. 080, post. 

(b) General and Particular Sections. 

See Suli-sect. 13, post. 

(c) l7ico)isistent Scefiona. 

658. Consistent construction adopted If possible.] 

— In construing Acts of Parliament it^ is a safe 
rule to follow the very words of the Act, unless 
so strict an interpretation be irreconcilable with 
other clauses, or be contrary to the general intent 
of the Act, or be inconsistent with some established 
principle of law, which it may he supposed it was 
not intended to interfere with (Liitledale, J.). — 
Giles v. Grover (1832), 9 Bing. 128 ; 0 Bli. N. S. 


277 ; 1 Cl. & Fin. 72 ; 2 Moo. A S. 197 ; 0 E. II. 
843, H. L. 

Annotations: — Mentd. Oodaon v. Sanctuary (1832), 4 B. & 
Ad. 255 ; Grove v. Aldridge (1832), 9 Bing. 428 ; Balino 
V. Hutton (1833), 9 Bing. 471 ; It. v. Maberloy (1834), 4 
Tyr. 345 ; Garland v. Carlisle (1837), 11 Bll. 421 ; Grainger 
V. nm (1838), 5 Scott, 561 ; It. v. AreUdall (1838), 2 J. P. 
486 ; Woodland v. Fuller (1840), 11 Ad. & El. 859 ; Doe 
d. Hughes v. Jones (1812), 9 M. & W. 372 ; Playfair v. 
Musgrrovo (1845), 14 M. & W. 239 ; Whitworth v. Gangoln 
(1846), 1 J’h. 728 : Bothamley v. Heyward (1862), 8 
Jur. N. S. 11.56 ; lie Jolmson, Ex p, Itaynor (1872). 41 
L. J. Bey. 26 ; Re Clarke, [1898] 1 Ch. 336. 

669. .] — It is in my opinion so important 

for the ct., in construing modern statutes, to act 
upon the principle of givmg full elTect to their 
language A of declining to mould that language 
in order to meet either an alleged convenience or 
an alleged equity, upon doubtful e\idence of iuten- 
tion, that nothing will induce me to withdraw a 
case from the operation of a sect., which is within 
its words, but clear A unambiguous ovitlcnco that 
so to do is to fullll the general intent of the statute ; 
A also that to adhere to the literal int^ri)i‘etation 
is to decide inconsistently with other A over- 
ruling provisions of the same statute. When the 
evidence amounts to this, the ct, may properly 
act upon it, for the object of all rules of construction 
being- to ascertain the meaning of the language 
used, A it being unreasonable to impute to ttio 
legislature inconsistent intents upon the same 
general subject, what it has clearly said in one part 
must be the best evidence of what it has intended 
to say in the other ; A if the clear language be in 
accordance with the plain policy A purview of the 
whole statute, there is the strongest reason for 
believing tliat the interpretation of a particular 
liart, inconsistently with that, is a wrong inter- 
pretation. ']’'he ct. must apply in such a case the 
same rules which it would use in construing the 
limitations of a deed ; it must look to tlio whole 
context, A endeavour to give effect to all the 
provisions enlarging or restraining, if need be, for 
that purpose the literal interpretation of any 
particular part. . . . We are dealing with a 
statute which has reference, not so much to the 
common law, as to a large number of previous 
statutes ; that its general intent is in accordance 
with them, except where it marks out in express 
language their partial repeal or moditlcation, I 
find it therefore more difficult to adopt/ that con- 
struction M hich supposes an intent to re])eal tliem, 
as to alter important but unspecitied provisions, by 
implication (Coleridge, .T.).— It. e. Boor IjAW 
CoMRs., Pc S'l’. Bancras Parish (1S37), 6 Ad. A El. 
1 ; 1 Nev. A P. K. B. 371 ; Nev. A P. M. C. 106 ; 
Will. Woll. A Dav. 79 ; 6 L. J. M. C. 41 ; 1 J. P. 
21 ; 112 E. 11. 1. 

Annotations Refd. H. i>. England & Wales Poor Law 
L'omra., Rc Whitechapel Union (1837), 6 Ad. & El. 34 ; 
II. V. I'aynter (1849), 13 Q. B. 399. Mentd. Jie Holborn 
Union, R. v. England & Wales Poor Law Coinrs. (1838), 
0 Ad. & El. 56 ; It. v. Poor Law Comrs , Rc United Polishes 
of St. Glleri-in-tho-Molds & St. Georpro, Bloomsbury, 11. 
n. I’oor Law Comrs., Re Si. James, Westminster Vestry- 
men (18.51), 15 Jur. 811 ; It. v. St. James, Westminster 
(1859), 7 W. It. 739 ; It, v. Eleetrlcitv Comrs., Ex p. 
London Eloetriclty Joint Committee Co. (1920), Ltd., 
[1924] 1 K. B. 171. 

660. .] — Of course where there are tw^o 

sects, wliich according to one construction would be 
directly opposed to each other A another con- 
struction by far the most natural A obvious 

PART HI. SECT. 2, SUB-SECT. 8.— 

G. ( 0 ) 

668 1. Consistent construction adopted 
%f possible .] — Where sects, of a statute 
can bo interpreted consistently with 
each other, such interpretation must 
bo adopted. — W at.kku r. R., [1918] 
Q. y, IL 244.— AUS. 


652 ill, -.] -When an Act Is 
divided Into sects. & rules, the proper 
canon of Interpretation Is that the 
sects, lay down general principles & 
the rules provide the means by which 
they are to bo applied, & they cannot 
be otherwise applied. — Nabin CuANPitA 
Tan* ATI r. Pkankbisiina De (1913), 

J.— VOL. XIJT. 


I. L. K. 41 Calo. 108.— IND, 

a. Reference to repealed portion of 
Act .] — It is proper t<» look at the re- 
pealed portion of an Act In construing 
what remains of the Act. — Winnipeg 
Electric llv, Co. v. Delisle, [1921] 
3 W. W. R. 815 ; 31 Man. L. R. 355, — 
CAN. 


U U 
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Sect. 2. — Ruled of interpretation: Sub-sect. 8, 0. (c), 
jd) &: je) ; s n b-scct. 0, A. cfc B . ] 

k> cousisienfc with the common use of language 
wliicli would create such inconsistency there is 
no choice between adopting the one or the other 
of those constructions (LoitD CO'rrENHAM, 0.). — 
Beahumkr V. London & North Western Ry. 
Co. (1849), 6 Ry. & Can. Cas. 728 ; 1 H. «fc Tw. 
101 ; 18 L. .T. Ch. 432 ; 13 Jur. 327 ; 47 R. R. 
1307. 

Anrutiattons : — Mentd. L. & N. W. lly. v. Smitb (1819), 13 
]j. T. O. S I.*);! ; A.-G. v. Towkeebury & Malvom Tty. 
(1863), 1 De G. J. & Siu. 423. 

661. .] — We ought to endeavour, as far 

as possible, to reconcile all the provisions of an 
Act of Parliament, & to give the fullest possible 
effect to the intention of the legislature, as it can 
bo collected from all the words which are used 
(Coleridge, .T.). — Barton v. BRicicNEiiL (1850), 

13 Q. B. 393 ; 4 New Sesa. Cas. 501 ; 20 L. J. M. C. 
1 ; 10 L. T. O. 8. 212 ; 15 .Tur. 008 ; 15 J. P. 82 ; 
110 E. R. 1313. 

AnvoUtfiovH ; — Mentd. Halt v. ParkiuHon (1851), 20 L. J. 
M. C. 208 ; Haylock v. Sparke (1853), 22 L. J. M. O. 67 ; 
Hoiiiervillo v. Mlrehouse (1860), 3 L T. 291 ; Pea^c 
V. Chnytor (1861), 1 B. & S. 658. 

662. — .]~-An enactment distinct Sc without 
exception in itself is not to be controlled or limited 
by a doubtful implication to be drawn from a 
previous sect, of the same statute, especially in 
reBjicct of the prerogatives of the Crown, which 
are not to be affected, except by distinct enact- 
ment. — CoRir.VM V. Exeter (Bp.), Ex p. Exeter 
(Bp.) (1850), 10 C. B. 102 ; 7 Notes of C.oses Supp. 
LXX. ; 19 L. J. C. P. 200 ; 15 L. T. O. 8. 250 ; 

14 Jur. 522 ; 138 E. R. 41. 

663. .] — Pretty v. 8olly, No. 832, post. 

664. .1—11 is a cardinal pi inciple m the 

interpretation of a statute that if there are two 
inoon.sistent enactments, it must be seen if one 
cannot be i-ead as a qualilication of the otlicr 
(James, L..I.).- Ebbs c. Boulnois (1875), as 
reported in 10 Ch. App. 479 ; 44 L. J. Ch. 091, 
L. JJ. 

Anncifaiiovs : — Apld. Cholintsley School, nii^hKatfl v. Sewell, 
11894] 2 (). B. 906, Refd. Imray v. Uakshette, [1897] 
2 Q. B. 2J8. Mentd. /iV Gad^hoy, Ex p. Ford (1876), 
1 Ch. D. 521 ; lie Pettlt/H Estate (1870), 1 Ch. D. 478 ; 
MoKBV V. Imperial Discount Co. (1878), 3 (). B. D. 711 ; 
Jic t'lial (crtoii. Ex p. IJemiviinK (1879), 13 Cli. D. 163 ; Ee 
Wuinwright, Ex p. Walnwnght (1881), 19 Cli. D. 140 ; 
Tie Smith, Green r. Smith (1883), 24 Ch. D. 672 , lie. 
I^owcll, I’owell V. PowelJ (1904), 20 T. L. B. 374, 

665. .] — Nationai. Telephone (’o., J.td. 

V. Postmaster-Ceneral, No. 539, ante. 

666. Later section overrules former.]— If the 
two sects, are repugnant the known rule is that the 
last must prevail (Keating, .1,), — Wood v. Bji.ey 
(1807), as re])orted in L. R. 3, C, P. 26. 

Anrwtaiions . — Mentd. lags v. L & S. W. By. (1868), L. R. 

4 C. 1*. 17 ; Wood v. Hont (1868), 16 W. B. 678 ; B. r. 
Smith, R. V. Weston, [1910] 1 K. B. 17. 


(rf) Exceptions^ Provisoes, and Saving Clauses. 
See Sub-sect. 9, post. 


(c) Interpretation Clauses. 
Sec Sect. 3, sub -sect, 2, post. 


Sub-sect. 9. — Construction of Exceptions, 
Provisoes, and Saving Clauses. 

A. Exceptions. 

667. Meaning of exception.]- It was objected 
also that as a general rule of construction an 
“ exception ” ought to be something which but 
for the exception would fall witliin the primary 
proposition, & that therefore “ conveyance ” in 
s. 61 must be something which comprehends 
loading, delivery & the like. As a strict 
grammatical construction this proposition is 
undeniable. The departure, however, from strict 
construction required by the view we take is not 
a violent one (Wills, J.). — Hall & Co. v. London, 
Brighton A South Coast Ry. Co, (1885), 15 
Q. B. D. 505 : 53 L. T. 345 ; 6 Ry. & Can. Tr. Cas. 
28 ; on appeal (1880), 17 Q. B. D. 230, C. A. 

Annoiationa : — Consd. .Sowerby v. G. N. Ry. (1891), 60 
L. J. Q. B. 467. Mentd. Glrartlot, Pllrm v. Mid. Ry. 
(No. 2), Bcesloti Browery Co. r. Mid, Ry. (No 2) (1885), 
5 Ry. & (Jan. 'J’r. Cas. 60 ; Kompson v. G. W. Ry, (188.5), 
4 Ry. Can. Tr. Cas. 426 ; Birchfcrovc Steel Co. v. Mid. 
By, (1887). 5 llv. & Can. Tr, Caa. 229 ; Oroouwood v. 
L. & Y. By. (1888). 6 By. & (Jan. Tr. (Jas. 39 : M. S. & L. 
R>. V. Pidcock (1896), 10 Bv. & Can. Tr. Cas. 150 ; N. E. 
By. V. N. B. Bv. (1897), 10 Ry. Can Tr, Cas. 82 ; A.-G, 
V. Manehester Oorpn., 11906] 1 Ch. 643 ; A.-G. r. Mersey 
Ry. (1906), 76 L. .T. Ch. 121 ; L. & Y. Ry. v. Liverpool 
Corpn., [1915] A. C. 152 ; Foster v. G, E. Ry. (1920), 37 
T. L. R. 208. 

668. Duty of court to construe.] — It is not 

possible to say why the excei>tion was made ; but 
it is made. Sc must he followed (Lord Mans- 
field). — AT(’Heson V. Everitt (1770), 1 Cowp. 
382 ; 98 E. U. 1142. 

Annotation Noble v. Aliier (1886), 11 D. 158, 

669. Construction of.] — The excerptions of a 

statute shall relate to the day from which the 
purview takes effect.-— R. Gall (1098), as 

reported in 1 Ld. Raym. 370 ; 91 E. R. 1144. 

AnnoUtiions : — Mentd. R. r. l^ensax (1728), 1 Barn. K. B. 
127 ; R. Joakam (1733), 1 Seas. Cas. K. B. 211 ; Harris 
r. Rene (1734), 2 Barn. K. B. 420 ; French r. Cookran 
(1737). Audr. 25 ; Garland v. Burton (1738), 2 Stra. 1103 ; 
Spencer v, .Swamicll (1838), 3 M. & W. 154 ; Greeuhow v. 
Parker (1861), 0 H. & N. 882 ; Forbes v. Samuel, [1913] 
3 K. B. 706. 

670. — — •! — In construing an Act of Parlia- 
ment, when wo find provisions put in by way of 
precaution not absolutely reeiuired, it is by no 
means necessary to infer that, because these pro- 
Ausions are put in, therefore everything not includetl 
in the exception is to be included in the general 
provision whicii we find in the Act of I^ailiamont, Sc 
which by itself woidd not include the thing 
excepted (Jessel, ]\LR.). — Fryer v. Mgriand 
( 1870), 3 (!h. 1). 075 ; 45 L. J. Ch. 817 ; 36 L. T. 
458 ; 25 W. R. 21. 

A nfzo/ations :--Mentd. A.-G v. Dowlm^ (1880), 5 Ex. 1). 
139; Crosaman v. B. (1886), 18 B. J). 256; A.-G.r. 
MoutoOoro (1888), 21 (). B. 1). 461 ; A.-G. v. Wolverton, 
[1896] 2 Q. B. 389 ; A.-G. v. Brown (1898). 62 J. 1*. 19 ; 
A.-G. V. Hawkins, [1901] 1 K. B. 285. 

671. Effect of exception of class of persons.] — 

Where an Act of Parliament, ex majore cauield 
or othei’wise, excludes in plain language from the 
opei’ation of the Act a class of persons to whom 
its provisions do not appear to be applicable, 
such exclusion cannot be held to apply to another 
class of persons not expressly named. — S myth v. 


636 i. Enter section, overruhs f(trme.r.] 
— When two scots, of an Act contlict, 
the latter must prevail. — McRitchik 
V. Morrison (1886), 19 N. S. R, (7 
R. & G.) 66. — CAN. 

666 ii. -.] — Where two clauses of 

the same statute, oomtnj? Into force 
at the same time, are repugnant, the 
clause placed lost In point of arranpre- 
mont cannot be held to snporsode tho 
other as expresslnpr the latest mind 
ol Barliamout. — Ottawa (Jorpn. v. 


Huntkr (1900), 31 S. C. R. 7 20 

C. L. T. 431.— CAN. 

668 ill. .1 — Potts v. Pott’S 

(1902), 31 O. R. 452.— CAN. 

666 iv. — — .] — R. V. United Shh’- 
PKRS, Ltd. (Ont.) (1923), 40 Can. Grim. 
Cos. 18.— CAN. 

666 V. .] — It Is a cardinal prin- 
ciple In the interpretation of a statute 
that before deciding that one of two 
apparently Inconsistent enactments 
therein Is superfluous, void, or Inslgnl- 


fleant, it shall first be seen whether 
one is not a qualification of tho other, 
& thou. If reconciliation is found 
Impossible, the lost most prevail & over- 
ride the other. — Sikandar, Khan v. 
Baland Khan (1927), I. L. R. 8 Lab. 
617.— IND. 

PART III. SECT. 2, SUB-SECT. 9.— A 

671 1. Effect of exception of class of 
ncrsoTis.] — The existence of an excep- 
tion nominated in the description of on 
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K., [18981 A. O. 782 ; 67 L. J. P. C. 129 ; 79 L. T. 
199 ; 1 4 T. L. K. 559, P. 0. 

Annotatimi : — Mentd. Loarnan v. 31. (1920), 3G T. L. K. RSfl. 

672. - — .] — In the construction of statut<‘s 
it 18 not to bo assumed that all persons not 
specifically included in a protecting clause are for 
that reason alone excluded from the protection of 
the statute. — MrljAUfuiLiN v. Westgakth (1906), 
76 L. J. P. (J. 117 ; 94 L. T. 831 ; 22 T. L. R. 694, 
P. C. 

H. Provisoes and Saving Clauses. 

673. Construction of.] — Wlien one finds a 
proviso to the sect., the natural presumption is that 
but for the proviso the enacting part of the 
sect, would have included the subject-matter of 
the proviso (JjUSH, J.).- — Muijjns v. Sliurey 
Treasurer (1880), 6 Q. B. D. 170 ; 42 L. T. 128 ; 
44 J. P. 450 ; 14 Cox, C. C. 413, D. O. ; on appeal 
(1881), 7 Ap}». Cas. 1, H. L. 

Annotation : — Mentd. Mcwh v. 31. (1882), 8 App. Cas. 339. 

674. .] — The proviso, of which, according 

to the ordinary rules of construction, the eiTect 
must be to exce^it out of the earlier part of the sect, 
something which, but for tlie proviso, would bo 
within it (Kekewicu, J.). — Ditncan v. Dixon 
(1890), 44 Ch. D. 211 ; 59 L. .1. Ch. 437 ; 62 B. T. 
319 ; 38 W. R. 700 ; 6 T. I.. R. 222. 

Annotation : — Mentd. Carter v. Sllbor (1892), 66 L. T. 4 73. 

675. Saving of Crown rights.] — (1) A 

saving clause in a general Act lias no operation if 
it is inconsistent with the express provisions of 
a subsequent special Act. 

(2) Scnihle : a .saving clause in an Act of 
Paiiiament in favour of the (Town refei*s to rights 
of property or rights in the nature of property 
whicli belong to the tiown as Crown property. — ■ 
Yarmouth Corrn. v. Simmons (1878), 10 Ch. D. 
618; 47 L. .T. Ch. 792 ; 38 L. T. 881 ; 20 W. R. 802. 

Annotations . — Generally, Mentd. Colo v. Milos (1888), 67 

3j j. M. C. 132 ; St. Mary, IbUngton, Vestry v. Goodiiian 

(1889), 23 Q, B. 1). 161. 

676. Cannot create new right.] — With respect 
to the saving clause . . . you cannot out of this 
saving clause construe any right to bo given to 
the Crown. Tlie right which the Crown had 
independently of it, A previously to it, is saved 
& nothing more. The Crown is not to have its 
right le.ssened or diminished but nothing what- 
ever is given to the Crown by the saving clause 
except the mode of ascertaining its rights by 
petition to the Ct. of Session. As, generally 
speaking, you cannot raise out of a proviso or 
exception in a statute any affirmative enactment 
so you cannot, generally speaking, raise out of 
a saving clause any affirmative or positive right 
whatever (Lord Brougham). — IjORd Advocate 
FOR SCOTI.AND V. HAMILTON (1852), 1 Macq. 46, 
H. 1 1. 

Annotations : — Mentd. Ipswloli Dock Comrs. v. St. Peter, 

IpHwIch OvepHoerH (1866), 7 33. & S. 310 ; Murphy v. 

llyan (1868), 16 W. B. 678. 

677. .] Savings ” means that it saves 

all the rights the part y previously hail, not that it 
givc.s him any now rights (Page Wood, V.-C.). — 
Arnoj^d V, Gravesend Corpn. (1850), 2 K. & J. 
674 ; 26 L. .T. Ch. 630 ; 27 li. T, O. S. 97 ; 20 
J. P. 368 ; 2 Jur. N. S. 703 ; 69 E. R. 911. 

Annotations : — Apld. A.-G. V. Newcastlo-on-Tyno Corpn. 

& N. E. By. (1889), 23 Q. B. D. 492 ; lie Thompson, 

Bedford v. Teal (1890), 45 Ch. D. 101. 

678. .] — A saving clause as a general rule 

is not intended to give power to a corporation 
or body to do something which they could not 
otherwise do, but to prevent the enactment from 


interfering with rights already acquired (Cotton, 
L..T.). — Tie Thompson, Bedinird v. Teal (1890), 
45 Cb. D. 161 ; 69 L. .T. Ch. 689 ; 63 L. T. 471 ; 
39 W. R. .60 ; 6 T. I.. R. 394, C. A. 

Annotations : — Mentd. Pc Holmes, Hohuos v. Holmes (1890), 
60 L. j, Ch. 267 ; lie Pickard, Elmsley r. Mitchell, [1894 j 
3 Ch. 704. 

679. Whether construed as enacting law.] — 

The same construction must prevail, 1 apprehend, 
in this case, as if the proviso, which has been 
printed as if incorporated in the second sect., had 
been, as I think it might with as much or more 
projiriety have been, separated therefrom made 
into a different sect. (Holroyd, J.). — R. v. 
Newaric-upon-Trent (Inhabitants) (1824), 3 
B. & C. 69 ; 4 Dow. <fc Ry. K. B. 745 ; 2 Dow. & 
Ry. M. C. 366 ; 107 E. R. 6.66. 

Annotation : — Mentd. B. v. 'I’hrclkeld (1832), 1 B. & Ad. 229. 

680. .] — (1) If tJic language of the enacting 

part of a statute does not contain tlie provisions 
which are said to occm- in it, those provisions can- 
not be imported by implication from a proviso 
(Lord Watson). 

(2) I am satisfied that many instances miglit 
be given where provisoes could bo found in legisla- 
tion that are meaningless because they have been 
put • in to allay fears when those fears were 
absolutely unfounded A w'ben no proviso at all 
was necessary to protect the persons at 'whose 
instance they were inserted (Lord Herschell). — 
West Derby Union v. Metropolitan Life 
Assitrance Society, 1 1 897] A. ( % 647 ; 66 Tj. J. (Hi. 
726 ; 77 L, T. 284 ; (51 .7. P. 820 ; 13 T. L. R. 
530, n. Jj. ; aff(j. S. 0. sub noni. West Derby 
Union (Iuardians v. Metropolitan Life Assur- 
.\NCE Society, West Derby Union Guardians v. 
Priestman, [1897] 1 Uli. 336, U. A. 

Annotations : — As to (1) Refd. llartford B. C. Bc'cloy 
Hejith By. (1897), 67 L. J. Q. B. 231 ; lie New lllvcr Co. 
A' Metropolitan Wafer Board (190 1 ), 68 J, 1* 329 Generali /, 
Mentd. Shcflloiil Corpn, v. Shefflcld Electric IjltrhiCo.. 1 1 898] 
1 Cb. 203 ; A.-G. v. Liveriiool Corpn., [19221 1 Ch. 211. 

681. .] — It is true that sect. 51 [Railways 

Clauses (Consolidation) Act, 1845 (c. 20)] is framed 
os a proviso iqiou preceding sects. But it is also 
true that the latter lialf of it, thougli in form a 
proviso, is m substance a fresh enactment, adding 
to Sc not merely qualifying that which goes befor»‘ 
(Lord Lorehurn, C.). — Rhondda Urban Council 
V. Tafp Vale Ry. Co., [1909] A. 253 ; 78 L. .7. 
K. B. 617 ; 100 L. T. 713 ; 73 .1. P. 267 ; 25 T. L. R. 
483 ; 7 L, G. R. 616, H. L. 

682. May be treated as surplusage.] — West 
Derby Union v. Metropolitan Life Assurance 
Society, No. 680, ante. 

Sec, also, No. 657, ante. 

683. Construed strictly.] — Woolcombf-rs, liTD. 

V. Bradford Corpn. (1906), 70 J. P. 434 ; 

4 L. G. R. 1038. 

684. Construed with enacting part.] — This 

inteipretation makes the enacting part of the 
sect. & the proviso consistent, A both together 
to form a conqileto enactment on the subject. 
But this view of the statute is made more clear 
by the proviso whieli immediately follows (Lord 
Denman, C.J.).— -Ricketts v. Boi'ienham (1836), 
4 Ad. A El. 433 ; 5 L. .1. K. B. 102 ; 111 E. R. 
850 ; sub 710771. Bodeniiam v. Ricketts, 1 Har. 
A W. 76.3 6 Nev. A M. K. B. 170. 

Annotations : — Refd. l^icliards v. IDyko (1842), 3 Q. B. 2.60 ; 
l^cuHO V. Chavtor (1863), 3 B. & S. 620 ; IL r. Soraerset- 
shiro JJ. (1861), 29 J. P. 197 : B. r. Pndlor (1865), 12 
L. T. 17. Mentd. Boberta v. Hmnby (1837), 3 M. & W. 
120 ; lie Baines (1840), Cr. & I’h. 31 ; White v. Board 
(1840), 4 J. P. 604 ; James v. S. W. Bv. (1872), L. U. 7 
Exch. 287 ; Favquharson v. liTorqau, [1894] 1 Q. B. 552. 


offence created by statute must be offence in jreneral with an exception on the accused to plead & prove him- 

nogatlvcd in order to maintain the by way of proviso In favour of certain seif within the proviso. — R. v. STiu.x7sa 

charge, but If a statute creates an persons or circumstances, the onns is (1897), 5 B. C. B. 486. — CAN. 
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Statutes. 


Sed. 2 . — Rules of inlerpretation : Suh-sed. 9, B.; 
.sub-seds. 10, 11 12, A.] 

685. -The proviso must be con- 

strued with reference to tlie preceding parts of the 
clause to which it is appended (Loud Denman, 
C.J .). — Ex p. Pautington (1844), 6 Q. B. 649 ; 
8 Jur. 1167 ; 115 E. B. 244 ; suh nom. Re Part- 
ington, 14 L. J. Q. B. 67 ; 4 L. T. O. 8. 172. 

Annotations : — CODSd. R. v. DIbden, [1910] P. 57. Mdutd. 

lie Newlands (1845), 9 Jur. 199. 

686. .] — We are dealing with a proviso 

in an enacting clause, which specifies what the ct. 
is to do in certain cases. We must construe t he 
proviso with reference to the enacting part 
(Coleridge, J.). — R. v. Crow an (Inhabitants) 
(1849), as reported in 13 .lur. 1099. 

687. .] — The case rests on the meaning to 

be given to the precise wor<ls of sect. 27, A. J 
quite agree that, if the proviso in sect. 21 stood 
^ono, it would not restrict the operation of sect. 
27, but, I think, that when taken in connection 
with the other sects, of the Act, it docs afiord 
some means of ascei-taining the intention of the 
legislature (Wightman, J.).— R. v. Belton (1848), 
11 Q. B. 379 ; 3 New Sess. Cas. 77 ; 17 L. J. M. C. 
70; 12.1. P.232; 12 Jur. 392 ; 110 E. K. 518. 

Annotahons : — Refd. R. V . Ctinibriclfro Union Grdns. (1891), 

1 B. & S. 61 ; Rodbeugh Colliery v. Gateshead Assint. 

Com. (]9‘J3), 130 L. 366. Mentd. R. v. riurroy JJ. 

lie Ablnger {18.52), 16 J. P, 407 ; Bovvniaa r, Bly^th (1850), 

7 E. & B. 26 : llawnslcy r Ilutchlnson (1871), L. 11 6 

Q. 13. 305 ; Exp. Evans, [1894] A. (J. 16. 

688. .] — I think tLo proviso is a qualifica- 

tion of the preceding enactment, which is oxpres.sed 
in terms too general to be quite accuiate (Loud 
Macnagiiten). — Local Governmiint Board v. 
South Stoneiiam Union, 11909] A. C. 67 ; 78 
L. .1. K. B. 124 ; 99 L. T. 890 ; 7.3 .1. P. 57 ; 25 
T. L. R. 100 ; 7 L. G. R. 107, If. J.. ; revsg. S. V. 
suh nom. R. v, Loc.\l Government Board, Ex p. 
South Stoneiiam Union, [1908] 2 K. B. 308, C. A. 

689. .] — A proviso must be considered 

with relation to the prineijial matter t-o which 
it stands as a proviso. [It is] dependent on the 
main enactment (Fletcher Moul'I’on, L.J.). — - 
R. V. Dibdin, [1910] P. 57 ; suh nom. R. v. Dibdjn, 
Ex p. Thompson, 79 L. J. K. B. 517 ; 101 L. T. 
722 ; 20 T. L. R. 150, (J. A. ; on appeal, sub 7iom. 
Thompson v. Dibdin, [1912] A. 0. 633, H. Jj. 

690. Will not limit express enactment.] — (1) An 
Act of Pai'liament is to be construed according to 
the ordinary & grammatical sense of its language, 
if there be no inconsistency apparent in its pro- 
visions ; A a proviso, which, on the face of the 
Act, is not inconsistent with the other enactments 
of it, is not to be limited in its elTect by reason of 
local circumstances, not apparent on the face of the 
Act, causing such inconsistency. But such proviso 
will not limit an express authority given by the 
Act. 

(2) If the Act, in conseciuence of local 
peculiarities, becomes incapable of being carried 
mt-o effect, is it not reasonable that petitioners 
for it should suiTer for their defaidt, rather than 
those whose interest it is expressly provided shall 
be saved harmless ? (Parke, B.). — Smith v. 
Belt., (1842), 10 M. A W. 378 ; 2 Ry. A Can. Cas. 
877 ; 152 E. R. 617. 

691. Effect of repugnancy to body of statute.] — 

A saving in an Act of Parliament which is 
repugnant to the body of it, is void. — Stroud’s 


Case (1573), 3 Dyer, 313 a ; 1 And. 45 ; Ben. 237 ; 
73 E. R. 709. 

Annotations: — Mentd. Bonham’s Oaso (1610), 8 Co. llop. 
113 b ; Blaohly v. Fry (1695), 1 Salk. 193. 

692. .] — If a saving clause be repugnant 

to the body of an Act, it is void. — ^A lton Wood’s 
Case, A.-G. v. Bushopp (1600), 1 Co. Rep. 40 b ; 
76 E. R. 89. 

Annotations Apld. Rlddoll v. White (1794), 1 Anst. 281 ; 
Yarmouth Oorpn. v. Simmons (1878), 10 Ch, D. 518. 
Mentd. Englofleld’s Case (1591), 7 Co. Ron. 11 b ; Prince’s 
Case (1606), 8 Co, Hop. la; Chandos Case (1607), 6 
Co. Hep. 65 a ; St. Saviour’s, Southwark Case (1613), 
10 Co. Ilop. 66 b ; Needier v. Winchester (Bp.) (1014), 
Hob. 220 ; R. & Waller v. Hanf?er (1015), 3 Bulst. 1 ; 
Shetfeild v. RatolifTe (1615), Hob. 334 ; Magdalen College, 
Cambridge Case (1616), 11 Co. Rep. CO b ; Elvis v. Y'ork 
(Archbp.) Taylor & Bishop (1619), Hob. 315 ; Goo v. Frood- 
land (1626), Cro. Car. 47 ; Brookhain’s Case (1028), Lltt. 
128 ; Grosso v. (layer (1629), Cro. (iar. 172 ; Colllngwood 
V . Paco (1601), O. Bridg. 410 ; Holland v. Fisher (1602), 
O. Bridg. 181 ; Bam bridge v. Gardiner (1065), U. Bridg. 
402 ; Foot v. Berklay (1670), 2 Kob, 654 ; Thompson 
Loach (1690), 2 Vent. 19 5 ; R. v. Uomboo (1691), Froora. 
K. B. 331 ; Syrnotids v. Cudnioro (1692), Carth. 257 ; R. 
V . London (B]).) & Lancaster (1694), 1 Show. 441 ; R. tK 
Cho.ster (Bp.) (1697), 1 Ld. ILaym. 292 ; Winter ?>. Lovoday 
(1697), 5 Mod. Rep. 378 ; Iveson v. Moore (1098), 1 Salk. 
16 ; A.-G. V. Allgood (1743). Park. 1 ; R. v. Cotton (1751), 
Park, 112 ; Aleock v. Cooke n829), 2 State, Tr. N. S 
327 : Gledstanc.s v. Sandwich (1812), 4 Man. & O. 995 ; 
O’Connell r. R. (1844), 1 1 Cl. & Fin. 1.55 ; A.-G. v. Hallett 
(1847), 1 Kxch. 211 ; Nickels v. Ross (1819), 8 C. B. 679 ; 
Eastern Archipelago Co. v. R, (1853), 2 E. & 13. 856 ; A.-G. 
V. British Museum 'ITustees (1903), 72 L. J. (Jh. 743 ; 
Liverpool &, North Wales S.S. Co. v. Mersey Trading Co., 
[1908] 2 Ch. 400. 

693. .] — Ih'oviso of a statute rojiugnant 

to the purview, is a repeal. — A.-G. (’iielsea 
Waterworks Co. (1731), Fitz-G. 195; 91 E. R. 
716. 

Anrwtaiion Apld. R. r. Middlesex JJ. (1831), 2 B. & Ad. 
818. 

694. .] — (1) The saving clause in the Act 

of Parliament in this case, has been argued to 
destroy the clfect of the i)rior enacting clause, 
which frees the lands in question from payment 
of tithes. We are of opinion, that it cannot Jiave 
that force. It falls within the general rult' that 
a saving repugnant to the luirview of the instru- 
ment is void {jjcr Cur.). 

(2) In mere private Act.s, where at the prayer 
of A., B. and C. the legislature confirm their con- 
tract the enactment is understood to be merely 
the conveyance of the parties, A is only binding 
on them (per CuR.). — R iddell v. White (1793), 1 
Anst. 281 ; 4 Gwill. 1387 ; 145 E. R. 873. 

AnmAation • — As to (2) Consd. Dawson v. Paver (1817), 5 
Hare, 415 

695. Repugnancy to subsequent special Act.] — 

Yarmouth Gorpn. v. Simmons, No. 675, ante. 


Sub-sect. 10. — Construction with reference 
TO Statutory Rules. 

696. How far available.] — 1 do not think that 
the construction of the Act can be altered or 
allected by any general order (Turner, L.J.). — ■ 
Re She'ETLE, Ex p. Godden (1862), 1 De G. J. 
A Sm. 260 ; 1 New Rep. 151 ; 32 L. J. Bey. 37 ; 
7 L. T. 008 ; 11 W. R. 158 ; 40 E. R. 105, L. .J.T. 

Annotations : — Mentd. Re Llewellyn (1862), 1 Now Rep. 
230; Berridgo v. Abbott (1863), 13 C. B. N, H. 507 ; 
DewhuTHt V. Kershaw (1863), 1 H. & C, 726 ; Hoclgsou 
V . Wightman (1803), 1 H. & O. 810; Ildorton v. Castrique 
(1863), 14 C. B. N. S. 99 ; King v. Randall (1803), 14 
(J. B. N. S. 721 : Re Smith’s Trust Deed, Ex p. Smith 
(1864), 3 De Q. J. & Hm. 218 ; Turqnand v. Moss (1864), 
17 C. B. N. S. 15 ; Gregory v. BaUlon (1865), 4 F. & 


PART III. SECT. 2. SUB-SECT. 9.— B. 

6911. Effect of repuanancy to body of 
statvt-e ,] — A proviso In a statute leaves 
vnafloctedtho general provisions of the 
clauBe on which it is engrafted so far 


as they do not conlllot with it. — 
Tkhsieu V . Kent (1819), 3 Nild. L. R. 
130.— NFLD. 

b. Whether construed to enlarge scope 
of section .] — A proviso appen<lod to 


a soot. Is either an explanation or a 
qnallilcatiou of the sect. It does not 
add to, or enlarge the scope of the sect. 
— Re Besant (1916), I. L. R. 39 Mad. 
1164.— IND. 
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1069 ; Ilderton V. Costrique (1865), 13 L, T. 560 ; Whittaker 
V. Lowe (1865), L. K. 1 Exoh. 74 ; Brooks v. Jennings 
(1866), L. K. 1 C. P. 476 ; lieoves v. Watts (1866), 35 
L. J. Q. B. 171. 

697. .] — ^ Wg ai'G of opinion that, whore 

the construction of the Act is ambiguous & 
doubtful on any point, recourse may be had to 
the rules which have been made by the Lord 
Chancellor under the authority of the Act 
(Melush, L.J .). — lie WiER, Fx p. WiEii (1871), 

0 Ch. App. 875 ; 41 L. J. Bey. 14 ; 25 L. T. 3G1) ; 
19 W. K. 1042, L. J J. 

Annotations : — Expld. lie Green (1881), 44 L. T. 619. Mentd 
Re Moojen, Ex p. Bouchard (1879), VI Ch. D. 20 : lie 
I’owelJ, Ex 2>- Powell, [1891] 2 Q. B. .324. 

698. .J — (1) If & 60 far as there are direct 

absolute enactments creating a civil remedy for 
their breach, tlie terms on which the penal conse- 
quences of such breach may be excused have, in 
my opinion, no bearing on the civil liability. . . . 

1 doubt if the remission of the penalty has any 
sullicient bearing on or relation to the civil liability 
to make it useful or, indeed, admissible as a guide 
(Faiiweli., L.J.). 

(2) It would be absurd to give a more direct 
statutory authority to these special lules than to 
those actually imposed by Barharnent. They 
are to be i-ead with the general rules as if they were 
actually inserted by way of addition to sect. 49 
[Coal Mines Regulation Act, 1887 (c. 58)], neither 
abrogat.ing nor overriding, but supplemcntmg 
(Fauwell, j.). — Watkins v. Naval Colliery 
Co. (1897), Ltd., [1911] 2 K. B. 102 ; 8()L. J.K.B. 
746 ; 101 Ju T. 439 ; 55 Sol. .To. 347, C. A. ; rcusd. 
on other grounds, [1912] A. (!. 093, 11. L. 
Annotations • — Generally, Mentd. PnrHell v. CJenicnt Talbot 
(1911), 111 L. 827 ; JiOunard’s Carrying ('o. t>. Asiatic 
Petrolcuiti Co. (1915), 84 L .T. K. B. 1281 ; Sumnonds 
Newjtort Abercoru Black Vein Steam Coal Co., [1920] 
.5 K. B. i.il. 


Sub-sect. 11. — Construction with reference 
TO Rules of Suitieme Court. 

699. When In pari matera.] — The further 
question arises whether sect. 28 of Regulation of 
Railways Act., 1873, is to be construed in the same 
manner as R. S. C., Ord. 55 : it is substantially 
identical ; it gives a power to a judicial tribunal, 
& therefore it is pan malena ; A for these 
reasons I think that sect. 28 ouglit to bo construed 
in the same manner as Oj'd. 55 (Brett, L..T.). — • 
lie Foster v. (Ireat Western itY. Co. (1882), 
8 Q. B. I). 515 ; 40 L. T. 74 ; 30 W. R. 398 ; 
suh iium. Lie FosTiCR v. Great We.stern Ry. Co., 
Ex p. Great Western Ry. Co., 51 L. J. Q. B. 
233 ; 4 Ry. (-an. Tr. Cas. 58, C. A. 

Avnoialinns .--Apld. Re INI ills’ Ehtate, Ex p. \^'orks & Public 
Buildings ("ouirs. (1886), 34 C9i. D. 24. Meutd. Butcher 
V. Pooler (1883), 21 Ch. D. 273 , Lambfcou r. Paikinson 
(1887). 35 W. 11. 545 ; L. C C. v. Eritli OverseorH, L. (U C. 
1 -. West Ham Union, L. C. C. i\ Woohvnch Union, L. C, C. 
V. St Gcoigo’ti Union (1893), ll>(lo Hut. App. (1891-93), 
382: Re Barix'tt & Ecclefi Corpn. (1901), 65 J. 1’. 757 . 
JouoH V. G. C. Rj. (1901), 4 W. (;. ('. 23; Andrew v. 
Grove, [1902] 1 K. B. 625 ; J,eckbainpton QnarricB Co. r. 
Ballinger & Cheltenham li. D. C. (1905), 93 L. T. 93 ; 
Gray v. Ashburton, [1917] A. C. 26 ; Campbell v. Poliak, 
[1927] A. C. 732. 


Sub-sect. 12. — Construction with reference 
TO Other Statutes. 

A. In General. 

700. Later statute within equity of former 

statute.]-- An Act lately made may be within the 


equity of a statute made long since. — V ernon’s 
Case (1572), 4 Co. Rep. la ; 70 E. R. 845. 

Annotation : — Apld. Re Bolton Estates, Husaoll v. Meyrlok, 
11903] 2 Ch. 401 . Reid. James v. Tutney (1639), Cro. Car. 
632. Mentd. Strata Moroella Case (1591), 9 Co, Bop. 24 a ; 
Poto V. Checy (1611), 2 Brownl. 128; Tyro v. Littleton 
(1612), 2 Bro\vnl. 187 ; Colt & Glover v. Coventry Sc Liob- 
lleld (Bp.) (1616), Hob. 140 ; It. v. Hampden (1637), 3 
State Tr, 826, 1199 ; Fry v. Porter (1669), 1 Mod. Hep. 
300; Pheasant i\ Pheasant (1670), 1 Cas, in Ch, 181 ; 
Fry's Case (1672), 1 Vent. 199 ; London (Bp.) v. A.-G. 
(1691), Show. Pari. Cas. 164 ; Kiinp r. Cruwes (1695), 
2 Lut. Ajjp. 1573 ; Lane v. ('otton (1701), 12 Mod. Hep. 
472 ; HugJjes v. Clubb (1722), 1 Com. 369; Charles v. 
Andrews (1724), 9 Mod. Itep. 151 ; A.-G. v. Soott (1735), 
Cas. temp, Talb. 138 ; Godwin v. Winsmore (1742), 2 Atk. 
525 ; Buckingbamshlro v. Urury (1762), Wilm. 177 ; 
CUlIord V. Turroll (1845), 14 L. J. Ch. 390 ; Dyke v. 
Jtendall (1852), 2 He G. M. & G. 209. 

701. .] — Apart from custom, a wdl had no 

operation before 32 Hen. 8, c. 1, yet, upon the 
principle stated m I'eraon's C<mc, No. 700, ante, 
that “ an Act of late time shall be taken within 
the equity of an Act made long time before,” a 
jointure under the power confen-ed upon a tenant 
in tail by the Act of 1535 could, under the present 
law, be well creal^i'd by a testamentary in.strument. 
— lie Rolton Estates, Russei,l v. Meyrigk, 
[1903] 2 Ch. 401 ; 72 L. J. (di. 005 ; 88 L. T. 851 ; 
52 W. R. 87, C. A. 

702. Construction together If possible.] — If 

two statutes can be read together without contra- 
diction, or repugnancy, or absurdity or unreason- 
ableness they should so bo read together (Breti’, 
li.J.). — R. V. Oastler Mews (1880), 50 L. J. 
M, C. 4 ; S4(h 7iom. R. v. Mews 6c Ostler, 43 L. T. 
403 ; 45 ,1. R. 93, C. A. ; on appeal, sitb nom. Mews 
V. R. (1882), 8 App. ('as. 339, H. L. 

703. .] — d'he Act of Rarliamcnt having 

authorised the railway A authorised the use of the 
existing Thames tunnel, such as it was, for the 
purpo.se of t lu‘ railway, ought not, in rriy opinion, 
to be deemed to liave been altered or repealed or 
varied ; nor ought any rights given under it to be 
deemed to have been taken away by the words of a 
subsequent Act, unless the words of that Act are 
quite clear. So far as it is possible to construe two 
Acts of Failiament so as to give full ell ect to both, 
1 think lliat it is tlie duty of the cfc. to do it (Far- 
WELi,, J.). — Fast London Ry. Co. v. Tilames 
CoNSKKVA'roRs (1901), as reported m 08 .1. P. 302. 

Annotations • — Mentd. Jones r. Llanrust U. C., [1911] 1 Ch. 
393 ; Fuwko v. Bcrmgton, [1914] 2 Ch. 308. 

704. Whether reference permissible.] — Some- 
times whole Acts of I'arliament, sometmies groups 
of clauses of Aids of l^arliament, entirely or 
partially, soiuetimes portions of clauses arc incor- 
porated into later Acts, so tliat the interpreter 
lias to kee]) under his eye, or, if he can, bear in 
his mind, large masses of bygone A not always 
consistent legislation in order to gather the meaning 
of recent legislation, d'hore is very often the further 
provision that tliese earlier statutes are incor- 
porated only so far us they ai’C not inconsistent 
wutli the statute into wdiich they ai-e incori>orated ; 
so that you have first to ascertain tlie meaning of 
a statute by reference to other statutes, & then to 
ascertain wliether the earlier Acts qualify only or 
absolutely contradict the later ones, a task some- 
times of great difliculty, always of great labour, a 
dihiculty & labour generally speaking wholly 
unnecessary (Matthew, .).). — Knill v. Towse 
(1889), 24 Q. B. I). 180 ; 59 L. .1. Q. B. 130 ; 62 
L. T. 259 ; 64 .1. P. 454 ; 38 W. R. 382 ; 0 T. L. R, 
123, I>. C. ; on appeal (1890), 24 Q. B. I). 697, 
C. A. 
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704 i. Whether reference permissible 
— Bakk V. Long (1907), 7 W. L. li. 


309 ; 1 Sosk. L. 11. 31. — CAN. 

704 ii. .] — Setnble: the doliulliou 

of a word in one Act may be used as 
explanatory of or ancillary to the 


definition of that word in another Act. 
— ComcMAN CouPN. r. IIkau Svndi- 
( ATE, [19171 1 VV. W. K. 1074 ; H 
Alta. L. 11. 314.— CAN. 
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Statutes. 


Sect. 2 . — Bulcs of interpretation : Sub-sect. 12, A. 
& B. (a) & (6).] 


705. ,] — One statute cannot be an autho- 
rity for the construction which ought to be placed 
upon another statute (per Cun.).— Smith v. 
JiAJiJiY, [1891] 2 Q. B. 403 ; 60 L. J. Q. B. 779 ; 
66 L. T. 330 ; 66 J . P. 116 ; 40 W. K. 28, C. A. 


Annotations : — Meutd. KmltU v. Goiioral Motor Cab Co., 

tl911] A. C. 188 ; Kemp v. Elibha, [1918] 1 K, B. 228. 

706. .] — An adjoining owner, in an action 

under “reverter “ sects, to Ascover possession of 
disused lands acquired by a railway co. under their 
Acts of Parliament, must show’ under which of the 
Acts the land he claims was so taken, as the land 
under each Act is subject to its owm conditions A 
incidents.— IVlACASSKY v. Thompson, Macassey v. 
Huston (1902), 36 J. B. T. 162, 11. L. 

Annotation Consd. lie Bolton Eidtutos, lIuBHell v. Moyrick 

(1903), 88 L. T. 851. 

707. Construction of former Act In later 

Act.] — I Avill not say it is impossible to ascertain 
tlic interpretation of an Act passed in 1847 by 
reading an Act which was iiasscd in 1871 ; if the 
legislature has clearly put a construction on the 
foraier Act m the later Act, then for myself I think 
one may use the later Act (Lord Esher, M.B.). — 
Oasught a Coke Co. v. Hardy (1886), 17 Q. B. 1). 
619 ; 66 B. J. Q. Ji. 368 ; 65 B. T. 586 ; 35 W. B. 
60, C. A. 


708. Where statutes not In pari materia.] — 

1 decline to consider any other statute proceeding 
on diherent lines A including ilil’ferent provisions 
(Boiii) Halhrujiy, C.).— Enovvles A Sons, Btd. v. 
Bancasiuhe a Youkshire 3{y. (’o. (1889), 14 
App. ('as. 248 ; 69 B. J. Q. B. 39 ; 61 B. T. 91 ; 
64 .1 . P. 103, 11. L. ; affg S. ( '. sub nom. IjANCASHIRE 
A Yorkshijie B\. Oo. v. Kno>veo;s (1887), 20 
q. B. U. 391, C. A. 

Annotations: — Refd. Cbuinber Collierv Co. v. Rochdale 
Canal Co., 11895] A. C. 561 ; GlaTnorfraiiBbirc Canal 
Navigation Co. r. Nixon ’b NuMgntion Co. (19U1). 85 J.. T. 
63. Mentd. L & N. W. Bv. r. Eians, [1892] 2 Ch. 432 ; 
A.-G. r Conduit (Jollioiy Co., [1896] 1 Q. B. 301 ; Now 
Mohh ColJJeiy Co. v. M. 8. & L. liy., [1897] 1 Cb. 725. 

709. .]— Inhand ItEvioNinc ('omrs. r. For- 


rest (1890), 16 Ajip. (hs. 334 ; 60 B. J. Q. 15. 281 ; 
63 B. T. 36 ; 64 .) . P. 772 ; 39 W. B. 33 ; (5 T. B. B. 
466 ; 3 Tax Cas. 117, H. Jj. ; ajfg. S. (.'. sub nom. 
Be Duu'y on Estate of Institution of Civil 


Engineers (1888), 20 Q. B. i). 621. C. A. 


Annotations ; — Mentd. Manchester Corpn. v. Me Adam, [1890] 
A. C. 590 ; Savoy overseers i'. Art Union of London, [1 890j 
A. C. 290 ; Royal College of ^RJuslc v. Westminster Vestry, 
[1898] 1 Q. B, 304 ; lie Royal College of .Surgeons of 
England, No, ], [1899] 1 Q. R. 871 ; Cbostonnan v. Taxa- 
tion Federal Comr., [1920] A. C. 128 ; General Medical 
Council r. I. R. Coinrs., English Branch Connell of General 
Medical Council v. Same (1928), 97 L. J, K. B, 5 78. 

710. — — — You must . . . not bring into this 
Act of Parliament/ authorities ujiGn other Acts of 
Parliament wliicli were passed . . . for dilTercnt 
purposes altogether (Bindij5y, Tj..T.). — Be Ger- 
ard’s (Lord) Hettled E.state, [1893] 3 (h. 252 ; 
63 I.. .1. (h. 23 ; 69 1^. T. 393 ; 9 T. B. B. 687 ; 37 
Sol. .io. 648 ; 7 B. 227, G. A. 


Annotations .'—’SS.Bntd. lie Tucker’s S. E., [1895] 2 Ch. 408 ; 
lie Wnght’sS. E. (1900), 83 L, T. 169 ; Stanford r. Kobei'ts, 
[1901] 1 Cb. 440 ; Re De CTcspigny’sS. E., [1914] 1 Ch. 227. 

711. .] — The decision [referred to by 

counsel 1 related to a ditlcrent ct., a different act, A 


a different subject-matter. . . . ITic learning A the 
law laid down as to other Acts of Parliament do 
not conclude the present case (Bord Borerurn, 
C.). — Kydd V. Bivehpool Watch Committee, 
[1908] A. C. 327 ; 77 B. J. K. B. 947 ; 99 B. T. 212 ; 
72 .1. P. 396 ; 24 T. B. B. 772 ; 6 L. G. R. 903, 

H, B. 

Annotations : — Reid. Lohltos Olltlelds v. Admiralty Comrs., 

Crown R.S. Co, v. Same (1917), 86 L, J. K. B. 1444. 

Mentd. Re Carpenter & Bristol Corpn. (1907), 5 L. G, R. 

977 ; R. V. Salford Hundred JJ., [19i2] 2 K. 13. 667 ; 

I’ipor V. St. Murylebone Licensing JJ., [1928] 2 K. B. 221. 

712. .] — In constrtiing the meaning of a 

term in an Act of Parliament the ct. will not adopt 
an unnatm’al sense because in some Act which is 
not incorporated or referred to such an inttirpreta- 
tion is given to it for the puriioses of that Act 
alone. — Macbeth A Co. v. CHiSLE'rr, [1910] A. G. 
220 ; 79 B. J . K. B. 376 ; 102 B. T. 82 ; 26 T. h. B. 
268 ; sub uoni. Chislett v. Macbeth A Co., Btd., 
54 Sol. Jo. 268, 14. J.. 

713. .] — The guiding A luniting rule is 

stated by Lord Manseield in B. v. Loxdale, No. 
7.31, post. . . . Ere the above rule can be apphed 
lunvever, tlic ct. must be satisfied that the statutes 
are in fact in pari materia (McCardie, .T.). — Nichol 
V. Eearby, Nichol v. IIobinkon, [1923] 1 K, B. 
480 ; 128 E. T. 662 ; 87 .B P. 70 ; 39 T. L. B. 175 ; 
67 Sol. ,7o. 335 ; 21 L. (!. B. 157 ; sub nom. NicOL 
V. Eearby, Same v. Robinson, 92 B, J. K. B. 280, 

Statutes in pari materia.] — Sec Sub-sect. 12, B., 
'post. 

B. Statutes in pari materia. 

(a) In (Jencral. 

714. Whether court entitled to look at earlier 
statute.] — Hudson m Parker, No. 165, ante. 

715. .] — To ascertain what is the meaning 

of these words in this jiarticul.'ir statute, w4iat 
better means of interpreting them can we have 
than by looking at statutes passed about (ho same 
time in pan ^natcria (Coleridge, J.). — B. v. 
Chadwick (1847), 11 Q. B. 173, 206; Cripps’ 
Church Cas. 31 ; 17 T.. .1. M. C. 33 ; 10 Jv. T. O. S. 

I. 56; 11 B. 839; 12 Jur. 174; 2 Cox, C. C. 
381 ; 116 E. B. 441, 152. 

Annotations: — Mentd. Fenton v. 1/ivingsiono (1K5')), 33 

L. T. O. S. 335 : Brook v. Brook (1 861), 9 H. L. (’oh. 193 ; 

V. Brighton (1861), 1 B. & 8. 417 , Rr De^ Wilton, Do 

Wilton V. Montofloro, [1900] 2 Ch 481 ; Bunist.e'r v. 

Thompbon, [1908] P. 362 ; R. Dibeliu, [1910] 1*. 67. 

716. .] — Salkeld V. Johnson (or John- 

ston), No lH),atitr. 

717. .] — Tlie ])rovisions of tJie several 

public local Acts with respe.'ct to the tolls on differ- 
ent cuts, parts of the same canal, might be com- 
pai’ed in order to ascertain the meaning of a clause 
in the Paddington Act, alleged to create exe-mi)- 
tions from toll upon the Paddington cut. — T ai^ie 
r. Grand Junction Canal Proprietors (1856), 
11 Exch. 786 ; 25 B. J . Ex. 222 ; 20 J. P. 629 ; 156 
E. B. 1049. 

718. .] — We have to (joiistruo in this case 

a statutory proviso applicable to an assessment 
iin]) 08 od in terms of the Act of Elizabeth, A I am 
of opinion that (he expressions in the proviso were 
intended by the legislature A must bo taken to 
liave the same meaning wliich they hear in the 
older statute (liORD Watson). — Thursby v. 


707 1. Constrvetion of former Art 

in laUr Act.] — A terra used iu u statute 
may he interpreted by the meaning 

f lven to it in a prior statute.— OTAfio 
lAi'iiouit Board r. HrMuoN Corpn. 
(1881), 3 N. Z. L, R. 293 (S, (J.)— N.Z. 

PART III. SECT. 2, SUB-SECT. 12.— 
B. (a). 

714 I. U hdlur court entitled to look 
at earlier statute.] ~Vi>on a question 


of construction arising upon a sub- 
sequent statute upon the same branch 
of law it is legitimate to refer to tho 
former statute. — Re Bai.dwin (1891), 
12 N. S. W. L. R. (L.) 128 ; 8 N. S. 
W. W. N. 39.— AUS. 

714 ii. .] — Merchants Bank or 

Canada r. R. (1881), 1 Exoh. C. 11. 1. — 
CAN. 

0 . Amdication to prmil statutes.] 

— It would he stretching the principle 


of construction in pari materia to in- 
clude a penal provision In another Act, 
when tho leglslatnro has expressly de- 
clared the penalty. — Noskworthy r. 
Rowring (1885), 7 Nfid. L, R. 78. — 
NFLD. 

d. Appliialion to prirulr d* 

local Arts .] — Tlie rule of construction 
that tlie terms used in a statute may 
he explained by a refereuoe to the 
in which tho same terms are 
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Bbiebclifpb-with-Extwistle (Churchwardens, 
ETC.), [1896] A. 0. 32 ; 64 L. J. M. C. 66 ; 71 L. T. 
849 ; 69 J. P. 180, H. L. 

Annotation : — Reid. Southwark & Vauxhall Water Co. v. 

Hampton U. O., [1899] 1 Q. B. 273. 

719. .] — B. V. Lynch, [1898] 1 Q. B. 01 : 

67 L. J. Q. B. 69 ; 77 L. T. 668 ; 46 W. B. 206 ; 
14 T. I-. B. 78 ; 42 Sol. Jo. 83 ; 18 Cox, C. C. 
077 ; 8 Asp. M. L. C. 303, C. C. B. 

720. .] — B. V. Abrahams, No. 2111, post 

721. .]— Benton v. Kino (1906), 93 L. T. 

10 ; 21 T. L. B. 677 ; 49 Sol. Jo. 552, D. C. 

722. Reference excluded.] — At the time 

when 1 Car. c. 4 was passed the legislatui-e had 
in view both statutes [1 Jac. (c. 9), 21 Jac. 

(c. 7)], for they refer distinctly to them both ; & 
as they have, after that, directed that in the case 
of a conviction the proof shall be the same as 
required by 1 Jac. c. 9, I think we are not at 
liberty to construe the meaning to be a reference 
to the 1 Jac. c. 9 as altered by 21 .7ac. c. 7 (Abbott, 
C.J.).— B. V. Dove (1820), 3 B. & Aid. 590 ; 100 
E. B. 779. 

723. .J — We cannot put any such 

construction on sect. 7 of Civil Procedure Act, 
1833 (c. 42), as to include the statute of Anne, 
when another statute is expressly mentioned ; the 
words are precise A: clear & incapable of being 
construed to include any other statute by any 
latitude of construction (Lord Abinoer, C.B.). — 
Lane v, Bennett (1830), 1 M. & W. 70 ; 1 Gale, 
368 ; Tyr. & Gr. 441 ; 150 E. B. 350 ; sub nom. 
Lane v. Connell, 5 L. J. Ex. 98, 

Annoiohona : — Apld. Mather r. Brown (1 870). 1 C. V D. r)90. 

Montd. Buckmahoyo v, Lulloobhoy Muttichuiul (18o2), 
M(30. lud. App. 234. 

724. — - Where no ambiguity.] — It is argued 
that if tiie to’ms of this strituto be doubtful, it 
ought to be con.stru(*d by analogy to various other 
statutes cited on the fiart of pJtf., in which a 
similar jirovision as to the appointment of oOioers 
has been made ; A: m all of wdiich it is urged, that 
whenever it is intended there shoidd be a power 
of rev'oeat ion of dismissal, such power is expres.sly 
reserved by the Act, or the ap])ointment itself is 
directed to be made during jileasure only. 3'his 
kind of argument is well founded only in those 
cases wliere the construction of the statute is 
doubtful or obscure [per Cur.). — Smyth i’. Latham 
(1833), 9 Bing. 092 ; 1 Cr. A M. 517 ; 3 Tyr. .509 ; 
3 Moo. & S. 251 ; 2 L. J. Ex. 241 ; 131 E. B. 773, 
Ex. Ch. 

Annotation : — Reid. Hill r. B. (ISrH), 8 Moo. P. C. C. 138. 

725. .] - — J4ic duty of the ct. when 

called upon to construe an Art of Pai'liament is, I 
conceive, to rea<l the Act itself Ac if its language is 
clear to give ('liect to what: t he legislature has said. 
It is to my mind proper to refer to earlier Acts w 
pari materia only where there is ambiguity (Lord 
Bussell, C..T.). —B. v. Titterton, [1895 1 2 Q. B. 
01 ; 04 J.. J. M. C. 202 ; 7.3 J>. T. .345 ; 59 J. P. 
327 ; 43 W. B. 003 ; 18 Cox, C. C. 181, I). C. 

726. ■ .] — The words of the sect, not 

being ambiguous should not be interpreted by 
reference to previous legislation upon the subject. 
— Ouellette v. Canadian Pai.tfic By. Co., [1925] 
A. C. 609 ; 94 L. J. P. C. 137 ; 41 T. L. B. 423 ; 


sub nom. Oulettb v. Canadian Pacific By. Co., 
133 L. T. 108, P. C. 

727. Whether court entitled to look at later 
statute.] — I must give the best interpretation to 
tlie Act that I can & not allow the sect, in the later 
Act to induce me to give to it a larger construction 
than it ought to bear having regard to the section 
of the earlier Act (Charles, J.). — Ouolmeley 
School, IIiohgate (Watcdens Ac Governors) r. 
Sewell, [1894] 2 Q. B. 900 ; 03 L. J. Q. B. 820 ; 
71 li. T. 88 ; 68 J. P. 501; 10 B. 308 ; sub nom. 
Ciiooieli3y’s School, IIiohoate (Wardens) v. 
Nicholson, 10 T. L. B. 609. 

Annotations ; Reid. Imriiy v. OakHliettr, [1897] 2 Q. B. 218. 
Mentd. Ewart r. Fryer, [1901] 1 (Jh. 499; WcBt r. Owyiuio 
(l'.Ul), 80 L. J. C!h. 578. 

728. Control of later statute by preamble of 
earlier — Later statute aiding application of earlier 
one.] — Though the pi'eamble of one Act may 
appear to be direeieil against a particular evil, & 
though another Act may be passed to aid its 
application, the euacirnents of tlie second Act are 
not necessai'ily to be conlined to the siiecial pur- 
pose which seemed to be the iiarticulai’ object tliat 
the first had in view. Its own words must be con- 
sidered as explaining As defining its objects A: ils 
means.— C opland p. Davies (1872), Jj. B. 5 IJ. L. 
358 ; 21 W. B. 1, D. L. 

Annotation : — Apld. Guvau r. Wright (1880), 3 T. Ij, B, 137. 

(b) Construction as 0)ic Body of Laie. 

729. General ruIe.]--T)iere is such a connection 

between all the statutes concerning leases of eccle- 
siastical persons tliat they have been taken into 
the construct ion of one another. . . . This course is 
usual in the construction of statutes made ui pan 
materia (Hale, C.J.).— Bayly v. Murin (1073), 1 
Vent. 244 ; 80 E. B. 161 ; sub nom. Mun v. 

Baylies, l^^'cem. K. B. 340 ; sub nom. Baily v. 
Man, 3 Keb. 193. 

Anmitatwns : —Apld. WhilliHr. Hodbon (1710), Barn Ch. 272. 
Distd. Laue V. Bonnett (1830), 1 M. & W. 70 R.eld. Winter 
V. Loveden (1696), 1 Ld. Kaym. 267 ; Vivian v. Blomhcrg 
(1836), 3 Bing:. N. C. 3il. 

730. .] — Statutes made in pari materia 

are to be construed one into anothei‘. - Wallis v. 
TIodson (1740), Barn. Cli. 272 ; 2 Atk. 115 ; 27 
E. B. 012. 

Annotations; — Mentd. Bmnet v. Mann (1718), 1 Ve^. Ren. 
156; Thcilusaon v. Woodford (1805), 1 Boa. & B, N. B. 
357 ; A1)raina v. WiUHluip (1826), 1 l{usa. 526 ; ViUur v. 
Cilbey, [1907] A. C. 139. 

731. .J — (1) Where there are dilTercnt 

statutes in pari materia though made at dilfeieut 
times, or even expired, A., not referring to each 
other, tliey shall be taken & constiued together, 
as one system, A: as explanatory of each other 
(J^ori) Mansfield). 

(2) There is a known dislinction between cir- 
cumstances vv Inch are of the essence of a thing 
I’equued to be done by an Act of Parliament & 
clauses merely directory. The precise time, in 
many cases, is not of the essence (Lord Mans- 
field). — B. V. Loxdale (1768), 1 Burr. 415 ; 97 
E. B. 394. 

Annotations : — As to {!) Apld. lie Copeland, Kjt p. Copeland 
(1852), 2 De U. M. &. U. 914 ; StoomvaoHt Maatachappy 
Nederland Bennlnsular & Oriental Steam Navliratiou 
Co. (1882), 7 App. Cas. 705 ; Goldsmlthb* Co. v. Wyatt, 

729 V. — — — Where a Borlee of Acta 
relate to the same Rubjecst matter th(‘y 
are to he read as one Act. — S ki.wyiv 
County Council r. Riieate (1888), 
0 N. Z. L. It. 730.— N.Z. 

729 VI. .] — ]\c Buuck’s P.vtknt 

Oatmeal & DUi.t-ino Co., Lto., Duys- 
DALE’S C.VSE (1890), 8 N. Z. L. B. 598. 
—N.Z. 

729 vii. — — — M'Donooh v. Bro- 
riiY (1869), I. 11. 4 C. L. 485.— IR. 


employed hi other Acts in pari materia 
does not apply to private & local Acts. 
— RTUArHAN V. Thomson (1850), 13 
Dunl. (Ct. of Sobs.) 272 ; 23 Rc. .Tm-. 
111.- SCOT. 

PART III, SECT. 2. SUB-SECT. 12.— 

B. (b). 

729 i. General rule.] — It. r. The 
Ruelby (1895), 5 Esch.C.B. 1.— CAN. 


729 ii. .] — Si-kuce Creek Power 

Co,, Ltd. v. MumnEAD (1904), 25 
C. L. T. 23 : 11 B. C. B. 68 ; 2 M. M. 
Cas, 158.— CAN. 

729 ill. — .1— 7.V TimNEH&CARO- 
HELLV (Alta.) (1912), 22 W. L. B. 19 ; 
7 D. L. It. 818.— CAN. 

729 iv. .] — ItANa.vcirARYA V. T)a- 

SACHARYA (1912), I. L. It. 37 Bom. 231. 

— IND. 



664 Statutes, 


Sect. 2 . — Rules of interpretation : Subsect. 12, B. 
{h)y (c), (d), (e) cfe (/).1 

[1907] 1 K. B. 95. Dlstd. NIobol v. Fearby, Nlohol v. 
Robinson, [1923] 1 K. B. 480. As to (2) Befd. 
Southampton Dock Co. v. Richards, Same v. Arnett 
(1840), 1 Man, & G. 448 ; Howard v. Bodlncrton (1877), 
2 P. D. 203. Qenerally, Mentd. R. v. Ne^l (1791), 4 
Term Rep. 206 ; R. v. Morris (1792), 4 Term Rop. 550 ; 
Barrs v. Dlgby (1805), 1 Bos. & P. N. R. 281 ; Walsh v. 
Southworth (1851), 10 L. T. O. S. .391. 

732. ^ This Act ... & the Certificate 
Act . . . ought to be considered toother, being in 
pari materia (Lord Manspip:ld). — U. v. Shenston 
(Inhabitants) (1769), Burr. S. C. 474. 

Ar^tutions R. v. Croft (1819), 3 B. & Aid. 171. 

Mentd. R. v. Halsham (1831), 9 L. J. O. S. M. C. 93, 

733. .] — R. V. IIoLTiAND Palmer, No. 479, 

ante. 

734. .] — Both statutes are made in pari 

materia ; & whatever has been determined in tlio 
construction of one of tliem is a sound mle of con- 
struction for the other (Buller, .T.). — R. v. Mason 
(1788), 1 l.each, 487 ; 2 Tonn Rep. 581 ; 190 E. R. 
312. 

Annotations: — Mentd. R. r. Hunter (1796). 2 Loach, 021 ; 
R. V. Tomkins (1807), 8 East, 180 ; U. r. Porrott (1814), 
2 M. & S. 379 ; 0‘Connoll i>. 1{. (1844), 11 Cl. & Fin, 155 ; 
R.r. Duffy (1819), 4 Cox, C. C. 291 ; Heymaun v. R. (1873), 

L. R. 8 Q. B. 102 ; R. v. Goldsmith (1 873), L. R. 2 C. C. R. 
74 ; White v. R, (1876). 13 Cox, C. C. 318 ; Bradlauifh v. 
R. (1878), 3 Q, B. D. 007. 

735. .] — This statute being made in pari 

materia, ought to receive a similar constmction 
(Lawrence, .).). — R. v. *St. John Maddermarket, 
Norwich (Churchwardens) (1805), as reported 
in 2 Smith, K. B. 270. 

736. .] — Grahaim V. Russell (1810), 3 

Price, 227 ; 5 M. & S. 498 ; 2 Marsh. 661 ; 14G 
E. R, 244, Ex. Ch. 

Annotation -Reid. Itr Daintroy, Et p. Maut, [1900] 1 
Q. B. 046. 

737. .] — The statutes of 8 & 9 Will. 3 

(c. 11) & 13 A 14 Car, 2 (c. 12), s. 1, are in pari 
materia A must receive a similar construction. ^ - 
R. V. Croft (Inhabitants) (1819), 3 B. A Aid. 
171 ; 106 E. R. 025. 

Annotation : — Refd. R. v. Corfe Mullen (1830), 9 L. J. O, S. 

M. C. 19. 

738. .] — All the Ct. of Requests’ Acts are 

in pari materia, A they must aU receive a similar 
construction. — S haddick v. Bennett (1825), 4 
B. A C. 709 ; 7 Bow. A Ry. K. B. 229 ; 107 E. R. 
1246. 

Annotations : — Mentd. Baddley r. Oliver (1832), 1 Cr. & M. 
219 ; Fairbrass v. l^ottlt (1844), 12 M, & W. 4.»3. 

739. .] — R. V. Taunton St. James (In- 

habitants), No, 00, ante. 

740. .] — (1) Ancient statutes arc to be 

construed with reference to the state of things at 
the time of their passing. 

(2) It is a rule that several statutes on the same 
subject are to be read as one statute. — M‘ Williams 
V. Adams (J852), 1 Macq. 120, H. L. 

Annotation :-~Gciurally, Mentd. Jack r. Isdalc (1806). L. R. 

1 .Sc. & Div^ 1. 

741. .] — Miixer V. Salomons, No. 273, 

ante. 

742. .] — Moore Shepherd, No. 30, ayiie. 

743. .] — Chorlton v. Lings, No, 151, ante. 

744. .] — (1) These statutes are to he read 

A construed together as being in pari materia. 

(2) Where a statute inflicts a penalty for not 
doing an act provided for, the penalty enacted 
implies that there is a legal compulsion to do the 
act in question, A this principle is not affected by 
the fact that the penalty has a particular destina- 
tion. -RedI’ATH V. Allan, The Hibernian (1872), 


L. R. 4 P. C. 611 ; 9 Moo. P. C. 0. N. S. 340 ; 42 
L. J. Adm. 8 ; 27 L. T. 726 ; 21 W. R. 276 ; 1 
Asp. M. L. a 492, P. C. 

745 . ,] — It is to be observed that those 

two Acts are to be read together by the express 
provision of the 7th A concluding sect, of the 
amending Act ; A therefore we must construe 
every part of each of them as if it had been con- 
tained in one Act, unless there is some manifest 
discrepancy, making it necessary to hold that the 
lat/or Act has to some extent modified something 
found in the cai’lier Act (Lord Selborne, C.). — 
International Bridge Co. v. Canada Southern 
Ry. Co., Canada Southern Ry. Co. v. Inter- 
national, Bridge Co. (1883), 8 App. Cas. 723, 
P. C 

Annotations : — Apld. lie Kcdwoll & Flint, [1911] 1 K. B. 

797 ; Hart v. Hudson, [1928] 2 K.B. 629. Reid. Cholmeley 

School V. Sewell (1894), 58 J, I*. 591. Mentd. Rlckett 

Smith V. Mid. Ry., Derbyshire Sllkstoue Coal Co. v. Same, 

Qrussmoor Co. v. Same, [1896] 1 Q. B. 260. 

746. Apparent contradiction in series of statutes 
— ReconclUation by departure from ordinary mean- 
ing of words.] — It was said that if construed 
according to their ordinary grammatical construc- 
tion they [the words] would practically contradict 
other sects, in a scries of Acts of Parliament. . . . 
If it liad been found that I'oading them in their 
ordinary sense they would contradict some other 
enactments, but tliat reading them in a sense in 
which, though not tiieir ordinary sense, they w(to 
reasonably capable of being read, they would not 
contradict such other onactm(*nts, tlien I agree 
tliat tliey should be read so that all the enactments 
should be read together without contradicting 
each other (Breit, M.R.).— R. v. Tonbridge 
Overseers (1884), 13 Q. B. B. 339 ; 53 Ij. J. Q. IJ. 
488 ; 51 L. T. 179 ; 33 W. R. 21. C. A. 

Annotation : — Distd. lie I’lymoiith Corpn. & Walter, [1918] 

2 Cb. 354. 

Interpretation of colonial statute.] —Sec Bi:bend- 
ENCIES, Vol. XVII., p. 405, No. 317. 

(c) Where Same Words L^sed. 

747. Same meaning to be given.] — R.i'. Taun i'dn 
St. .Tames (Inhabitants), No. 00, ante. 

748. .] — When we find the expression m 

the sect, which I’ecitcs that doubts had arisen as 
to the con .sti’ucti on of the former Acts, A as to the 
extimt of the exclusive iiriviloge, we think it 
amounts to a legislatibo declaiation, that the 
words in the former statutes, are to be construed 
in the sense which the same words import at the 
tunc when tlie new statute speaks (Tindat,, C\J.). 
—Bank of Engl\nd v. Anderson (1837), 3 
Bmg. N. ('. 589 ; 2 Keen, 328, 305 ; 2 ITodg. 294 ; 
4 Scott, 59 ; 0 L. J. G. P. 158 ; 1 Jur. 9 ; 132 
E. R. 538. 

Annotations: — Mentd. Bunk of England v. Booth (1837), 2 

Keen, 466 ; Booth v. Bank of England (1840), 6 Bing. 

N. G 41.0 ; Maoluo v. .Sutherland (1854), 3 E. Sc B. I ; 

Lueafi V Rohortn (1855). 3 C. L. R. 987 ; Austria v. Day 

(1861), 3 Do G. F. & J. 217. 

749. .] — The same construction should be 

put on similar provisions in the Bankrupt A Insol- 
vent Acts, A the express words of a statute may 
be contracted A conflned to meet tlie mischief 
contemplated by the Act (per CuR.). — .Iackson v. 
Burnham (1852), 8 Exch. 173 ; 22 J.. J. Ex. 13 ; 
20 L. T. O. S. 129 ; 165 E. R. 1307. 

Annotations : — Mentd. Stanton v. Collier (1854), 23 L. J. 

Q. B. 116 ; Brcarcy V. Kemp (1855), 3 C. L. R. 1259. 

750. .] — I think that, when a construction 

has been given to the same words in a former 
statute, Bucli construction ought to be adhered to ; 
if any departure from previous decisions takes 


PART III. SECT. 2, SUB-SECT. 12.~B. (c). 

747 i. Same meamny to he aiven.] — Kkuuik v. South Cantkrbuky Dairy Co. (1907), 20 N. Z. L. K. 522.- -N.Z. 
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place, it ought to be upon express words (Martin, 
B.). — James v. Cochrane (1864), 9 Exch. 662 • 
22 L. T. O. S. 290 ; 2 W. R. 267 ; 156 E. R. 236. ’ 

AnnotcUima Refd. Parker v. Tootal (1865), L. p. i Exch 
41. Mentd. Withers v. Parker (1850), 28 L. J. Ex. 383 " 
Castrlque v. Imrlo (1861), 10 C. B. N, S. 340 ; WhoatleV 
V. Weslniinster Brymho Coal Co. (1809), L. K. 9 Eq 538 • 
Kolantan Government v. Duff Development Co., [1923] 
A. C. 395. 

751. .] — Our duty is to interpret the view's 

of the Jogislatui-e, & if the legislature in one Act 
has used language which is admittedly ambiguous 
& leads to question, & in a subsequent Act uses 
language whicli proceeds ujion the hypothesis that 
a particular interpretation is to be placed upon the 
earlier Act, I do not think that judges have any- 
tliing to do excei»t to read the two Acts together, 
& say that the legislature has acted as its own 
interpreter, A put a clear interpretation on the 
earlier Act (Sm Francis .Teune, P.). — A.-(i. r. 
(hAKKSON, [1900] 1 Q^R. 150 ; 69 L. J, Q. H. HI ; 


81 E. T. 617 ; -18 W 
Sol. Jo. 74, C. A. 


R. 210 : 16 T. L. 11. .61 : 4 4 


Antiotaliotis .— -Apld. Cape Brundy Sjaulicato v I. It Comrs., 
(1921] 2 K. H. 403. Distd. Deulmrst v. .Salfoid (JidiiH. 
11925] (4i. (>55. Consd. Onnonil InvcHtment Co. v. 
Betts, [192SJ A. C. H.l. Refd. A.-G. for Victoria i. 
lUelbmirno Corpn., (1907] A. C. 469 ; l!c Bvder &: .Stead- 
man’s Contract, [1927] 2 Cdi. (i2. Mentd. J{e Leu is. 
Lewis V. Smith (1900), 48 W. it. 426 ; Jie St. Albans, 
Lodoi )). St. Albans (1900), 49 W. Tt. 74. 

752. Unless contrary Intention appear.] — 

Meiisev DofdvS A ITarbour Eoahu v. (’amekon, 
.Jones v. Mjgisey Docks & IIahoour Board, 
No. J 70(), 'pofif. 

753. ,] — When a legi.slaiure has u.sed 

the Siuiie words in a similar connection in two 
statutes it may be pivsuiued in the absence of any 
context indicating a contrary intention that the 
same meaning attaches to tlie w'ord.s in the later 
us m the earlier statute. — Iennon r. Gibson A 
Howe.s, Etd., [19191 A. C. 709; 88 1.. .1, P. C. 
108 ; 121 E. T. 106, P. C. 


(d) Where Different Worebi Used. 

754. Whether different effect Intended.] — In 
Seel . 21 we have “ having in possessicju or convey- 
ing in any manner anytlung,” w’hereas tlic words 
in sect. 6(5 of the pi’ciuoiis Act were “ having or 
conveying.” I think, how’cver, that the two ex- 
pressions were intended to mean the sanu' thing 
(Blackburn, J.).-- ITadley v. Perks (18(50), as 
reported in E. IE 1 B. 414 ; 7 IE A S. 375. 
A7ino(alio7i Reid. B v. WidLloy (1867), 31 J. P. 565. 

755. — When the legislature, in legislat- 
ing in 'pari materia A substituting ceidam pro- 
visions in that Act for those whicli existed m the 
earlier staiute, has entirely changed the language 
of tli(3 enactment, it must bo taken to have done 
so with some intention & motive (Cockhitrn, 

R. V. Pia(R4 (1870), E. IE 0 Q. JE 411 ; 34 
.E P. 790 ; sub noni. IE v. 1’rice, A’.c -i). Eovibond, 
22 E. T. 12. ’ 1 , 


Refd. B. v. Hull (1881), 
Mentd. B. v. Hulmo (1870), 35 J, J'. 
Wilkinson (1878), 3 App. Cas. 355 ; 
(1889), 61 L. T. 837. 


7 g. B. 1). 575. 
54 , Armytacro v. 
I’rooco V. lIuriUuK 


-•] — Dickenson v. 1^.etcher, No. 

1551, post. 

757. .] — lie WRi(.iUT, Ex 'p. Arnold 


(1876), 3 Ch. D. 70 ; 46 L. J. Bey. 130 ; 36 L. R. 
21 ; 24 W. R. 977, C. A. 

Anifiotatinns : — Refd. He 0’Sh(ia’a Settlmt., Coura|ro «. 
O’Slioa, [189.5] 1 Ch. 325. Mentd. Itc Gibson, Ex p. 
BoUand (1878), 20 W. R. 481. 

768. .] — Coming to the later Act w’^e find 

that the language of the sect, is in a very important 
respect different. . . . Can we say that the new 
sect, which contains [tliese additional words] 
moans the same thing as the old sect, where they 
w'ere omitted. ... I cannot help thinking . . . that 
those words were advist'dly insta ted (Eord Esher, 
M.R.). — Reed v. Nutt (iSOO), 24 C^. B. D. 669; 
59 J.. .1. Q. B. 311 ; 62 E. T. 6.35 ; 54 J. P. 599 ; 
38 W. K. 621 ; 17 Cox, C. C. 86, D. C. 

759. PrlmS, facie inference of different 

intention.] — I quite agree that where a varitity of 
language is found in several Acts of Pailiament in 
pari materia, primd facie the inference is that the 
legislature had a different meaning, but that does 
not of necessity follow (Bayley, .1.).— U. v. East 
Teiunmoui'ii (Inhabitants) (183(J), 1 B. A Ad. 
244 ; 9 J.. J. O. S. M. C. 24 ; Pratt, 187 ; 105) 
E. IE 778. 

Amwtahnn Mentd. B. v. Shaw (184 8), 12 (). B. 419. 

760. .] — Wlien the legislature change 

the words of an enactment, no doubt, it must be 
taken primd faru' that there was an intention to 
change tlie meaning of the enactment. This liow- 
ever is not necessarily so (Blackburn, .E). — li. v. 
Buttle (1870), E. R. 1 C. C. R. 248 ; 39 T^. J. M. C. 
115 ; 22 E. T. 728 ; 34 J. P. 565 ; 18 W. R. 956 ; 
11 Cox, C. C. 56(5, C. C. U. 

AnnotatUm . — Refd. It. v. Kttridgo, [1909] 2 K, B, 21. 

(c) Rifcrencc to llepcaled Siaiuies. 

76E Whether repealed statute may be referred 
to.] -A re])ealed statute in pari materia wdth an 
existing one may propeily be referred to for the 
purpose of construing tiie latter. — Jlc (.'obeiand. 
Ex p. ('OPeland (1852), 2 De G. M. A G. 914 ; 22 
J.. J. Bcv. 17 ; 20 E. T. O. S. 286 ; 17 Jur. 121 ; 
1 W. IE 9 : 42 E. IE 1129, E. .EE 

762. .J — Bradiaugh e. Clarke, No. 112, 

ante. 

( / ) Referenec to Later Statutes. 

763. When later Act can be referred to.] - 
llei'o tliere is a subsequent Ac*t of Parliament m 
similar words, but with a jiiovisioii su^R'radded, A 
when we lind tw’o Acts on the subject, botli 
anirmative, w’ltli something superadded to one, 
we must look to both A see how the object of the 
legislat ure can lie clYectually carried out (M A rtin , B . ) . 
—lie Baker (1857), 2 11. A N. 219 ; 157 K. IE 
92 ; sub nom. Ex p. Baker, 2(5 E. .1. M. C. 155 ; 
29 E. T. O. S. 218 ; 3 .Jur. N. S. 937 ; 5 W. IE 661. 

.-—Mentd. y»V SiuJl-h (1858), 3 11. N N. 227 ; B. 
L\ Youlo (1861), 6 II. tls: N. 753 ; Unwm r. ('larko (1866), 
L. B. 1 g. B. 417 ; ICc Arthers (1889), 22 Q. B. D. ;145 ; 
.lames v. Evans (1897), 77 L. T. 78. 

764. .J — The learix'd judge was not at 

liberty to use the rule of esddence introduced by 
that subsequent statute [5 A 6 AVill. 4, c. 60] 
as applicable to the case before him {per Cuu.). — 
CA.SANOVA t\ K., The Ricardo Schmidt (186(5), 

li. K. 1 P. C. 268 ; 4 Moo. P. (!. C. N. S. 121 ; 36 

lj. j. J'. C. 3 ; 16 E. R. 262 ; sub nom. Cassanova 


PART III. SECT. 2, SUB-SECT. 12.— 
B. (e) 

761 i. Whether repealed statute may 
be referred to.} — Acts i-cIatinK to tho 
samo subject tliouKh rei)oalc(l may 
bo roferred to for tho piirposo of R-lviiif' 
a construction to similar words in tho 
subsoquent Act. — L'x p . Lugiun (1875), 
16 N. B. K. (3 Bug.) 125.— CAN. 

761 il. .] — CKAIN V. COLLKQIATE 


Institute ok (.riT.vwA (1878), 43 

U. C. B. 498.— CAN. 

761 ill, .] — Baleswar Baoarti 

r. Bhagaratui Das (1968), 1. I,. B. 
35 Calc. 701 ; 12 C. W. N. 657.— IND. 

7614v. .]— Thomson v. Bent 

Colliery Co., [1912] S. C. 212.— SCOT. 

761 V. .] — Shaw r. Buddln 

(1858), 9 I. C. L. II. 214.— IR. 


PART 111. SECT. 2, SUB-SECT. 12.— 
B. (f). 

763 i. IVhcn later Act can be referred 
in .] — I’ARK V. Long (1907), 7 W. L. R. 
309 ; 1 Sask. L. B. 31.— CAN. 

763 u. .] — A prior statute may 

operate ui)on the prt)visiouis of a siibse- 
ijuout one, without express w'ords. — 
lie Perrin (1842), 2 Dr. & War. 147.— 
IR. 
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Sect. 2 . — Rules of interpretation : Svh-sect. 12, B, 
(f), & C.; sub-sect. 13, A,] 

V. Tl., Re Tue Kicardo Schmidt, 12 Jur. N. 8. 
895 ; 15 W. 11. 230, P. 0. 

AnnoUitwns — Slentd. R. v. Casaoa (1880). 5 App. Caa. 548; 
lie Lottora Patont No. 139207, Re Carbonit Aki., [1924J 
2 Ch. 53. 

765. Ambiguity.] — I quite agree that 

subsequent legislation, if it proceed upon an errone- 
ous consti’uctiun of previous legislation, cannot 
alter that previous legislation ; but if there be an 
ambiguity in the earlier legislation, then the subse- 
quent legislation may llx the proper interpretation 
wliich is to be put ui)on tlie ('arlior (Lord Stern- 
dale, M.lv.).— Lape Uhandy Syndicate v. Inland 
Hevenue (^omus., [1921] 2 K. P. 403; 90 L. J. 
K. B. 401 ; 125 L. T. 108 ; 37 T. I.. K. 402 ; 05 
Sol. .lo. 377 ; 12 Tax Cas. 358, (J. A. 

Annolaltona : — Consd. Orinond Invoetmont Co. r. Botts, 
[1928] A. (\ 143. Mentd. T. R. Comrs. v. Newcastle 
Breweries (19'2«), 95 L. J. K. 11. 93G ; Nesbitt v. Mltebell 
(1926), 11 Tax Caa. 211 ; Uevou Mutual .S.S. Inseo. 
Aasocu. V. Ogg. (1927), 13 Tax Cas. 184 ; Reo.s Rf)turbo 
Development Svudieato t\ Dueker, Same i\ 1. R. Corars. 
(1928), 13 Tax Cas. 366. 

766. .] — In cases wliere there is an 

ambiguity, a real ciinicuKy of iaterjirctation, it is 
a legitimuie method of detoiTnining what Pai-lia- 
ment has done, to see what Parliament says subse- 
quently, either definitely or by implication, that 
it had previously done (Saugant, L.J.). — Drmond 
lN\Ti:8TMENT C!o. V. Beits, [1927J 2 K. B. 320 ; 90 
h. J. K. B. 031 ; 137 J.. T. 142 ; 13 Tax Oas. 400, 
C. A. ; 0,1 appeal, [1928] A. C. 143, II. \j. 

C. Express Incorporation. 

767. Effect of Incorporation — ^Provision of 
earlier Act extended.] —A non. (1310), Y. B. (vi. 
Sel. Soc.) 4 Edw. 2, 3, 1. 

768. Whether applicable to both general 

& special powers & provisions — Special provisions — 
Right of appeal.]— The fair construction then to be 
put upon this Act . . . seems to be this : that all the 
general powers A provisions given made in Acts 
in pari •niaierm shall be virtually incorporated into 
this, but that sucJi provisions as are always con- 
sidered as special £)rovisions shall not. O'be power 
of appealing Irom tlie judgment of tlie .lustiocs 
seems to bo of this kind A: doe.snot attach without 
being exprc.s.sly given (Ashur.^t, .7.). — It. v. 
SURRI^Y J.J. (1788), 2 Term Kep. 504 ; 100 E. B.. 
271. 

Annotations s—Conai. R. v. Batlcock (1845), 6 Q B. 787 ; 
Jl. t’. Orto Moufated. [1906] 2 K. B. 456. Reid. R. v. 
St. Leonard’s, .SlioredlU;li (1849), 13 Q. B. 9(i4 ; JL v. 
Surrey JJ. (1869), 18 W. R. 166. 

769. Exemption from liability 

for nuisance.] — 101 fs. were the owners of electric 
cables which had b<‘en laid under certain public 
stieets. Lefts, were the owners of hydraulic mams 
which had been laid under the .same streets under 
statutory powers. 'Idicsc mams burst in four 
different places, in e.ach case damaging pltfs.’ 
cables. The bursting of the mains was not due 
to any negligence on t he jiart of defts. Two of the 
mains wliich so burst liad been laid under a private 
Act which did not contain the u.sual clause pro- 
viding that nottung in the Act sliould exempt tlie 
eo. from liability for nuisance. The other two had 
been laid under a later Act which did contain such 
a clause. The later Act also provided that the two 
Acts sliould ])e “ read A. construed together as 


one Act ” ; — Held : the effect of the two Acts 
being read together as one Act was to take away 
the privilege which, down to the passing of the 
later Act, defts. had enjoyed, in respect of the 
two first mentioned mains, of not being liable for 
damage done by their bursting in the absence of 
negligence, & consequently in the case of all four 
of the mains defts. were liable os for a nuisance — 
Oharinq Cross Electricity Supply Co. v. 
Uydraulic Powp:b Co., [1914] 3 K. B. 772 ; 83 
lu J. K. B. 1352 ; 111 L. T. 198 ; 78 J. B. 306 ; 30 
T. L. K. 441 ; 12 L. O. K. 807, C. A. 

Annotations : — Mentd. Goodbody v. Poplar B. C. (1914), 84 
L. J. K. B. 1230 ; A.-G. v. C'orv, Kennard v. Cory (1919), 
88 L. J. Ch. 410 ; Rainham Oiemioal Works v. Bolvedoro 
Fish Guano Co.. [1921] 2 A. C. 465 ; Postmastor-Oencral 
V . Liverpool Corpn. (1922), 92 L. J. K. B. 382. 

770. — -- Incorporation of one section — 
Reference to remainder of Act.] — Where a single 
sect, of an Act of Parliament is introduced into 
another Act, I think it must be read in the sense 
which it boro in the original Act from which it was 
t aken, & that consequently it is jierfcctly legitimate 
lo refer to all the rest of that Act in order to ascer- 
tain what the sect, meant, though those other 
&(*cts. are not incorporated in the now Act (TjOrd 
Blackburn). —Portsmouth Coupn. v. Smith 
(1885), 10 App. (tis. 301 ; 54 J.. J. Q. B. 473 ; 53 
L. T. 39 1 ; 49 ,T. P. 070, II. L. 

Annotations: - Refd. Jowett r, Idle L. B. (1888), 36 W. R. 
530. Mentd. R. v. Burnup (1886). 50 J. P. 598 ; Rieiinrds 
V . Kessiok (1888), 57 L. .1. M. C. 48 ; Fouwiok v. Cioydon 
R. 8. A., [1891] 2 g. B. 216. 

771. Incorporated part becomes part of new 

statute.] — Re Wood’s Es'iwte, Ex p. Works & 
Buildings Comrs., No. J003, post. 

772. .] — By an Act incoiqioruting 

liands Clauses Consolidation Acts the Metropolitan 
Board of W orks were aullioristid to acquire speciiicd 
larul for the purpose of the 11. street improvement, 
A to purchase casements over such land. By 
sect. 33 of t Iieir Act tliey w'orc roquu’cd Id sell or 
let ajiecified poi'tions of the land for tlie construc- 
tion & maintenance of artizans’ dweUings, so that 
the land should be cleared of existing bouses by 
degn'es <& a minimum nurriber of dwellings should 
be £irovided. By an Amendment Act the Board 
were required to devote three jilots of land, tlie 
subject of the C. improvement, to provide a 
minimum number of artzzaus’ dwellings, A sect. 33 
of the principal Act was re])ealed with resjiect to 
the G. improvement : — Held : provisions as to 
selling & letting simdar to those contained in 
sect. 33 of the principal Act were implied by the 
Amendment Art. — AVjgi{\m v. Fryer (1887), 3(5 
Ch. L). 87; 50 L. .1. (Ih. 1098 ; .57 L. T. 255; 3tl 

B. 100 ; 3 T. L. B. 052. 

Annotations : -Mentd. Goddard r. Mid. Ry. (1891 ), 8 T. L. R. 
126 : London School Board v, Siullh, [1895] W. N. 37. 

773. Replacement of section in earlier Act— 
By section of later Act.] — By 27 & 28 Yict. c. 55, 
it is expressly euact<;<i that the words of the now 
enactment are to bo ri'ad into 2 A 3 Viet. c. 47, 
in lieu of the repealed sect. 

According to the oi’dinary canons of construction 
the new clau.se imjiosing the penalty of 40^f. should 
be read as part of 2 A 3 Viet. c. 47 (Bruce, .1.).- — 
K. V. Hopkins, [1893] 1 Q. B. 621 ; 62 L. .7. M. C. 
57 ; 68 J.. T. 292 ; 57 J. P. 152 ; 41 W. K. 431 ; 9 
T. L. K. 294 ; 37 Sol. Jo. 286 ; 5 B.. 315. 

Annointums : — Reid. R. V . r^eoch, Ex p. Fidtchley, [1913] 

3 K. B. 40. Mentd. Shields v. Howard (1896), 60 .1. P. 
727 ; BluKloy v. Quetit (1907), 97 L. T. 391. 


PART 111. SECT. 2, SUB-SECT. 12.— C. 

6. Efjict of 'Liicorporatxon -Incor- 
vovahon of one section .] — Where a 
statute Incorporates a sect, of a former 
statute & directs that it is to apply 
as if certain words were omitted 


therefrom, the Incorporated sect. Is 
not to 1)0 cousiniod as if such words 
liad never existed thci-eln.— A.-G. v. 
Smith, [190.5] 2 I. R. 553.— IR. 

771 i. Ixicorporated part becomes 

part of new atatide .] — RAUnA PttASAD 


icK V . Banimoni D.xhi (1910), 
I. L. R. 38 Calc. 188.— IND. 

f. Whether amendments of 

incorporated statute included.] — M(’- 
Kenzik V . Jacksov (1898), 31 N. .S. R. 
(19 R. & G.) 70.— CAN. 
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Pakt 111. — Interpretation. 


Sub-sect. 13. — Constbuotion with reference 
TO Previously Accepted Interpretation 
AND Usage. 

A. In General. 

Doctrine ot contemporanea expositlo.] —See 
Sect. 9, foat. 

774. Effect of previous construction — Over 
long period.] — It cannot be denied that in some 
cases the plain meaning of an Act of Parliament 
has been changed by a course of judicial decisions, 
each going a little &, a little further, so tliat at 
length the cts. have adopted a construction Avidely 
different from that which would, but for such 
interpretations, have been put upon the plain 
intent of the words. In all such cases you are to 
take into consideration, not merely the words of 
the Act of Parliament, but tlic decisions on them, 
which may be said to have been all but imported 
into the words of the Act, so that the Act is to be 
construed with reference to such decisions. But 
I am not aware of any case, in whicli a single 
decision, even of a ct. of comiietcnt jurisdiction, 
having before it properly judicially the matter 
on which it was pronouncing a judicial decision, 
lias been held to operate so upon the plain meaning 
of a statute (Bord Cottenjiam, 0.).- — Water- 
ford’s (Earl) Claim (1832), 0 Cl. & Pm. 133 ; 7 
E. K. 048, n. L. 

AnnoUiiwn : — Mentd. Wenslcydalo Pcorago Case (185(5), 8 

State Tr. N. S. 47U. 

775. -.] —Morgan p. Crawshay, No. 
985, post. 

776. — .] — Now inasmucli as tfiat 

appears to liavo been for so long a series of 
>ears the practice of th(^ judges at the Central 
(Criminal Ct. & upon all the circuits, we must 
take it as alfording a contemporaneous exposi- 
tion ot th(! efTeot of the 10th section of 7 A 8 
Ceo. 4, c. 28 (Cof'KiuTRN, (’,,T.). — 11. v. Cutbush 
( 1807), L. K. 2 q. li. 379 ; 30 L. J. M. C. 70 ; snb 
nom. It. c. CuTfJLisii, Ex p. Paine, 10 Cox, C. C. 
489 ; sub nom. lie Paine, S B. & S. 319 ; 15 W. It. 
712 ; sail nom. It. r. Paine, 10 1j. T. 282 ; sub 
nom. It. V. Maidstone J.I., Ex p. Paine, 31 J. P. 
•151. 

Annotainnm : — Refd. O.istro V. 11. (1881), C App. Cos. 229 ; 

U. V. Martm, [1911 1 2 K. B. 

777. — — - — - — -.1 —We do not think tlie Avords 
of the statute sullicicntly wide to justify us in 
putting a constiuction upon the statute different 
from that which has been entertained for one 


hundred & sixty yeai’s (Blaciojurn, J .). — Cox v. 
Leigh (1874), L. It. 9 Q. B. 333 ; 43 L. .1. Q. B. 
123; 30 L. T. 494; 38 J. P. 455 ; 22 W. It. 
730. 

Annotation : — Mentd. Lewis v. Davies, [1914] 2 K. B. 409. 

778. — .J — When you have ambiguous 
Acts of l*arliament, it is an established maxim of 
construction that you can go to the use AA'hich 
had been made under the Acts of Parliament which 
you are interpreting by persons who are bound to 
obey them with the view of finding out on which 
side the balance ought to descend, on the ground 
that the use & custom «k habit of those Avho are 
acting under Acts of ParUaineiit afford some light 
with reference to the true construction, if the con- 
struction is ambiguous (Bowen, L..I.). — Wbnlock 
(Baroness) v. Biver Bee Co. (1883), 30 Ch. I). 
075, n. ; 57 L. T. 402, n., C. A. ; affd. on other 
grounds (1885), 10 A])p. (!as. 354, II. L. 

Annotations .‘—Mentd. General Auction Estnie & Monetary 
Co. n. Smith, [1891] 8 Ch. 182, Ihitncy flvorsoors v. 
L. & S. W. Uy., 11891] 1 tL B. 4 tO , Bdlkm Consohilated 
Co. r. Tonikmson, 11 8‘J.J 1 A. C. o9() , A -<1 u.L.C.C., 11901] 
1 Ch. 781 ; A.-G. v. Do Wmtoo, tl9()()l 2 (Jh lOG ; Corbett 
V. S. E. N C. Ky’s. Managing Coiuinittee, [190()1 2 t’h. 12 ; 
Amalgamated Soo. of Ry. Sia'vauts v. Oshorne, 11910] 
A. C. 87 . Bntisli South Africa ('o. o. De Beoi’s Couaoljdatod 
MIhos, (1910] 1 Ch 354 ; tie Homo N Foreign luvostiuont 
& Agency Co, 11912] 3 Ch. 72; Sinclair v. Brougham. 
11914] A. C. 398 : lie Wokmg U, C, (Basingstoke Canal) 
Act, 1911, [1914] 1 Ch, 300; A.-G. v. Liverpool Corpn., 
[1922] 1 Ch. 211 ; lie Jubilee Cotton Mills, [1923) 1 Ch. 1 ; 
Deuchar r. Gas Light A Cuke Co , [192.5] A. C. 691, 

779. .] — Stat. Limitations was con- 

sidered by the cts. more than two humlic'd years 
ago, <Sr a certain construction was then imt upon 
.sect, 4. It is said that tliat was a construction 
which strained the language of tin* statute, & 
Avhich judges, if they were now construing the 
sect., would not now jilaoe u])on it. I do not know 
liow that may be ; it w.as done two hundDul yiuxi's 
ago, At assuming even that Avt' dissent fiom that 
construction aa'c cannot possibly now overrule it, 
& tlierefore, as long as the statute reinams uu- 
repealcd, it must be read as haAdng tliat con- 
struction jilaced upon it (Lord Esiiek, M.B.). - 
Swindell v. Bulkeley (1886), 18 Q. B. 1>. 250 ; 
56 L. .J. Q. B. 013 ; 56 L. T. 38 ; 35 W. B. 189 ; 
3 T. L. B. 183, 0. A. 

780. .]— Tiio word “ daily ” in the 

Act of 1880 f Metropolitan Clas .Vet) must bo con- 
strued hterally as including Sundays, & tlie pre- 
Auous practice under tliat A tlie i arhej* Acts was 

whole from the Die ct. Is 

Ratlfilled that the legislature used the 
term In Its ordinary meunlug iu tho 
suhsoquont Htal ute -7iV J,\Ni) Tu.vnk- 
KKU Act, 1885. N ]‘i isLic WoKK.s Acr, 
1903 (1905), 25 N. Z. L. 11. 385,— N.Z. 

S r VXFORD 
—N.Z. 

o. ll'/irrc sfalidr nuhsfnnfialli/ 

adopted from Emit nth or other Cokmml 
statute.] ~-CoAn.Ho\ r. 0 ’Covnkli.(1878), 
29 V. P. 341.— CAN. 

p. .] — McPukusox V. 11 . 

(1882), 1 ExcU. C. it. 53.--CAN. 

q. — -.] — Parauis V . 11. 

(1887), 1 Exoh. C. H. 1 91. — CAN. 

r. — • — .] — When a colonial 

legisJatuie lo-onacts an Imperial Act, 
It enacts It as lnlA>rpreted by tho 
Imperial Cts., & a fortiori bv other 
Imperial Acts —Lamb v. CT.hvkt,.ixu 
(N. B.) (1891), 19 S. G. 11. 78.— CAN. 

t, — -.] — In tho uhseucc of 

any legislation lii foice m Quebec lu- 
oonsisteut with the law as acted upon 
in England, N. in tlie absence of unv 
ovidonco of custom A eourae of husiucss 
to the contrary, the Ct. of King's 
Bench was right in aooenting the 
English rulings, because they were 


PART III. SECT. 2, SUB-SECT, 13.— A. 

774 i. Effeet of previous construction 
— -()v(r lonsi Tierind.]- -It is a well- 
settled principle of con.striietion that 
tho legislutmo is presumed to know 
not only tho general principles of 
low but tho coustmetion which the 
cts. have put upon particular stat.ntcs. 
'J’he ]»rlntlplc of construction above 
enunciated Is based on tho ground tliat, 
as tho iogislature knows what tho law 
is & has tlie jiowpr to alter, any nus- 
ta-kes on the part of tho judges mav 
at once he corrected, A the ahsciicc of 
any such eoirection, specially during 
a long period of time. Indicates tliat 
tho cts. have rightly ascertained tho 
Intention of tho legislature. — Jo- 
GENPHA CllANPRA BOY V. ShYAM DAS 
(1909), 1. L. li. 36 Gale. 543.— IND. 

77411, .] — Browne v. 

Blake (1828), l Mol. 368.— IR. 

g. .] — McKinnon 


V. 

li. 


LlCAVTlI- 
885 : 7 


WAITE (1914), 28 W. L. 

W. W. B. 25 ; 20 D. Jj. K. 220 ; 20 
B. C. P. 55.— CAN. 

h. .] — A praidue Avhich is in 

eontraventiou of the law, oven If it 
Is the iiraotlco of a Iligh Gt,, eaunot 
justify a ct. in construing an Act of the 
iogislature in a manner contrary to its 


-.] — ^lllLT.S V. 


plain wording. — Balkakan Pai v. 

Gobind Nath Tkvvari (1890), I. L. It. 

12 All. 129.-~IND. 

k. - ] — «Hi K. L. Jagannada 
Haju Gargi’. ,Srj BajahI’rasaha Pag 
Oaru (1915), I. L. Jl. 39 Mad. 554. — 

IND. n. 

l. .] — It is a well settled prln- (1901), 2.5 N. Z. L. K. 1061. 

cijile of iiitoriirctatlou that cts. in 
constriung a statute will give much 
Avoight to tho interpretation imt upon 
it ut the time of its enactment & since, 
bv those whoso duty It has been lo 
construe, execute & apply it, altliougii 
such interpretation has not liy any 
means a coutrolliug effect upon the ots. 

& may bo disregarded for cogent Sc 
persuasive reasons. — Matheha Mohan 
Halia V. Kumarsalia & Chittagong 
Dihtrkt' Board (191.5), I. L. P. 43 
Gale. 790.— IND. 

m. - — .] — Althongb the ct. may 
have held a certain term in a statute 
to have Iwen used by the legislature 
ivitb a parlienlur moaning, other than 
its onlinary meaning, looking to the 
context in wdiich it was there used, 
this will not prevent the ct. from 
givhig its ordinary meaning to the 
same term in a subsequent statute 
dealing with the same subject-matter 
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Statutes. 


Sect. 2 . — Rules of intcrpreiaiion : Sub-sect. 13, A. 

& B.] 

not sufficient to justify tlie ct. in departing from 
that literal construction ; «&, accordingly, the gas 
examiners appointed by the London Oounty 
Council were entitled to test on Sundays the gas 
supplied by the co. — L ondon County Council v. 
South Metkopolitan Gas Co., [1901] 1 Ch. 70 ; 
73 L. J. Ch. 136 ; 89 L. T. 018 ; 68 J . P. 5 ; 62 
W. K. 101 ; 20 T. L. R. 83 ; 48 Sol. Jo. 99 ; 2 
L. G. K. 101, C. A. 

Annatatiori : — Mentd. Salisbury & FordliiKbrlclgo Drainage 

District Board c. Southern Tanning Co. (1920), [1927] 

2 K. B. 060. 

781. -When doubtful words in a 
statute have for a long period been decided in a 
particular sense, we ought not to re-open the matter 
if we can iielp it. The doctrine interest rei puhliae 
ut sit finis liiium ought in such a case to apply 
(Loed Loueuuun, C.). — IIanau v. Ehulich, [1912] 
A. C. 39; 81 L. J. K. E. 397 ; 100 L. T. 1, 
11. L. 

782. .] — The construction of a 

statute of doubtful meaning once laid down A 
accepted for a long i^criod of time ought not to be 
altered unless your Ixirdships could say jiositively 
that it was wrong A ju’oductive of inconvenience 
(Loud Euckmasteu). — Eoukne v. Keane, flOli)] 
A. C. 815 ; 89 L. J. Ch. 17 ; 121 L. T. 420 ; 35 
T. L. K. 500, TT. li. ; on appeal from S. C. sub 7wni. 
Re Egan, Keane v. IIoaiie, [1918] 2 Ch. 350, 
C. A, 

783. .] — Quebec Hail way. Light, 

Ueat a Poweu Co. r. V'andhy, No. 2100, post. 

784. Usage founded on circumstances 

— To which defendants not parties.] — Usage or ac- 
quiescence in a particular construction of a statute, 
founded upon alleged circumstances A practice, 
to which tlic individual defenders were not parties, 
could not relevantly bo admitted as evidence of 
such construction to be binding on those defenders. 
— Ewing v. Burns (1839), Macl. A Rob. 435 ; 9 
E. R. 100, L. C. 

785. Effect of error.] — There appears 

to me to be no distinction in fact between the case 
now before your lordships A the case which was 
decided thii’ty-one years ago in the Ct. of Q. B., 
a decision subsequently adopted A imiversally 
aef ed upon down to the present time. 

To distmb a decision of that kind we sliould 
require to be satisfied that there wa.s some cardinal 
error connected with it (Loud FitzgeraIjD). — 
Lancashire A Yorksiihie Ry. Co. v. Bury 
C oBPN. (1889), 14 Ajip. Cas, 417 ; 69 L. J. ti. B. 


86 ; 61 L. T. 417 ; 64 J. P. 197, H. L. ; 

8. C. sub nom. Bury Corpn. v. Lancashire A 
Yorkshire Ry. Co. (1888), 20 Q. B. D. 485, 

C. A. 

Annotations: — Mentd. West Lonoashno R. C. v. b. & Y. 
Ry. (1903), 72 L. J. K. B. 675 ; A.-G. & Dorbyahlro County 
Council V. Midland By. (1908), 99 L. T. 961 ; Maccles- 
field Corpn. V. G. C. By., [1911] 2 K. B. 528. 

7 g 6 . .] — I am sensible of the 

inconvenience of disturbing a course of practice 
which has continued unchallenged for^ such a 
length of time A which has been sanctioned by 
such high authority. But if it is really founded 
uj)on an erroneous construction of an Act of Par- 
liament, there is no principle which precludes your 
Lordships from correcting the error (Lord Mac- 
naghten). — Hamilton v. Baker, The Sara 
( 1889), 14 App. Gas. 209 ; 68 L. J. P. 67 ; 61 L. T. 
20 ; 38 W. R. 129 ; 5 T. L. R. 607 ; 0 Asp. M. L. G. 
413, H. L. 

Amwlations : - Apld. Wlnstunlcy r. Nortli Manchester Over- 
seers, [1910] A. C. 7 ; West Kent Mam Sovvornge Board 
V. Dartford Union Absint. Com., etc., [1911] A. C. 171. 
Reid. Morgan v. Castlcf^nto S.S. Co., The Castlegate, [1893] 
A. C. 38; The Orienta, [1891] P. 271. Mentd. The 
Orchis (1890), 59 L. .1. P. 31 ; The Mecca, [1895] I*. 95 ; 
The Bipon City, [1897] P. 226 , The Veritas (1901), 70 
L. .1. P. 75 ; The Tafjus, [1903] P, 41 , The British Trade, 
[1924] P. lot. 


787. .] — To adhere to the ad- 

mitted ei'i'or after it is shown, as it has been shown 
in this case, that tlic old A vicious principles are 
unworkable, A must in t heir jiractical application 
multiply anomalies A per]»etuu(e injustice, would 
be, as IjOKI) Macnaghtjon has iu llannltou v. 
Baker, No. 780, ante, pointed out “ to give the 
ellect of legislation to a dc'cision contrary to the 
intention of the legislature, merely because it lias 
happened, for some reason or other, to remain 
unchallenged for a certain lengtli of time ’’ (TjORD 
Atkinson). — West Kent Main Sewerage Board 
V. Hartford Union Assessment GoMMiTri'icE A 
Hartford, (Tiavford, A Bexi.ey Overseers, 
[1911] A. G. 171 ; 80 L. J. K. B. 805 ; 101 L. T. 
357 ; 75 J. P. 305 ; 55 Sol. .lo. 303 ; 9 L. G. R. 
511 ; Konst. A W. Rat. App. lOS, IT. L. 

AnnoUition^i : — Mentd. I’ort of Ijoudon y\iithority r. Or-ett 
Ahsossmeut Cummittco (1920), 89 L. J. K. B. iSl ; 
Kingston Union v, Mutropolitan Water Board, [1926] 
A. C. 33J. 


788. - — - Ambiguity In meaning.] — No 

amount of subsequent user will control the plain 
meaning of an Act of I’ai’liament ; but where the 
meaning is not plain, a continuous user, extending 
over many yeais, may be called in aid to show what 
the true meaning is. — H libltn Gorpn. v. Trinity 
Gollege (1903), 88 L. T. 305, 11. L. 


based, not upon any special rule of 
English law, nor ujton any eircum- 
stsinces of a local character, but uj)on 
ibe broadest considerations of the 
nature of tlie position iii the exigencies 
of business (.Sm A, VVimoN). — P re- 
rONTAINF, V. Gremeu, [1907] A. C. 
101 ; C. B., [1907] A. C. 222.— CAN. 

a. ,] — Wliere a statute 

of one provinco is ft» uncled upon & 
adopted from a statuto of another 
province, the former Btatute shouldl 
leeeive the construction placed upon 
the lai-ter statute by the cts. of 
the latter province. — Camuridge v, 
Hutherlanu (1914), 8 Alta. L. B. 25 ; 
28 W. L. K. 805 ; 7 W. W. B, 1219 , 
20 D. L. B. 832.— CAN. 

b. .] — MrMn.RAN r, 
rE (Alta.). [1917] 3 W. W. B. 614 ; 

37 D. L. B. 242,— CAN. 

c. .] — Where an act of 

nnotlior province, for a long period of 
tlnm siueo its adoption by tills provinexj, 
has received an interpretation by the 


highest appellate ct. of that otlier 
province, & the legislature of tills 
province lias made amendments with 
regard to other matters only, the 
legislature of this province may bo 
presumed to have been satlstied to 
accept the interpretation. — Secitritv 
Trust Co. v. .Stewart, [1918] 1 

W. W. U. 709 ; 39 1). L, B. 801 ; 12 
Alta. L, K. 420.— CAN. 

d. .] — Where a Canadian 

enac tmeut is taken from an English 
enactment it should, ho Intcriiretod lii 
the light of long-standing English 
decisions upon It, recognised at the 
time of its adoption, especially If they 
are still recogmsed as binding — 
Bihekrv. Alberta NEWSPArERs., Ltd., 
Garnet v. Idem (Alta.), [1919] 2 
W. W, R. 320.— CAN. 

e. -.] Vaskucnak r, 
Bahelenak (Alta.), [1922] 1 W. W. It. 
483.— CAN. 

f. - .] — lie Mackenzie, 
[1927] 4 D, L. R. 825 ; 01 O. L. B. 


230. -CAN. 

g. -Mercantile Bank 
OK India, Ltd. v. Madras Official 
Assignee (1916), I. L. B.. 39 Mad. 
250.— IND. 

h. -.] — Billimoria r. De 
Soi;/.A (1926), I. L, B. 8 Lab. 549.- 

IND. 

k. .] — B. (Moore) v. 

Benneit, [1921] 2 I. B. 134.— IR. 

.] — Semitic : whore the 

South African Legislature passes a,n 
Act in the same terms as an Imperial 
Statute, Sc tlio latter has boon authorita- 
tively construed by a ct. of aiipoal In 
England, the South African cts. will 
incline to follow such construction, 
but where such et. of ajipoal has 
grafted a gloss upon tlie language of 
the JiCglslatui’c, the South African cts. 
must exercise an unfettered jiwlgmcnt 
in coses not strictly covered by tlic 
ruling of the Privv ('ouucil. — Beukeh 
V . Knigtjts Deei', Ltd., [1917] 
T. F. D. 683.— S. AF. 
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Paet hi. — Interpretation. 


B, Ite-Enactment in Same Terms. 


789. Presumption In favour of similar inter- 
pretation.] — K uckmaboye V. Lulloobiioy Motti- 
ciiUND, No. 331, ante. 

790. — — — As the statute . . . was re-enacted 
in ipsissimis verbis after this construction had so 
long been put upon it, this construction must bo 
considered to have the sanction of the Legislature 
(Loud Caaipbell, CJ.). — Mansell v. K. (1857), 
8 E. & B. 64 ; 8 State, Tr. N. S. 831 ; 2t5 L. J . M. 
137 ; 21 J. P. 301) ; 3 Jur. N. S. 558 ; 5 W. It. 
564 ; 120 E. R. 20 ; on ajipcaJ, 8 E. & B. 85, Ex. 
Ch. 

Jnvotationa -Mentd. Ite Anderson (18G1), 7 Jnr. N. S. 122 ; 
Pc Fernandes (18(51), ti II. p N. 717 : 11. v. Giorgefti 
(18(55), 4 F. & F. 54(5 ; U. v. Winsor (18(55), 10 Cox, C. C. 
276 , Levlnper r. U. (1870), L. 11. 3 P. C. 282. 

791. .] — (5ope V. Doherty, No. 400, ante. 

792. .] — (lOLDSAiii) V. Hami>i’on (1858), 5 

C. B. N. S. 01 ; 27 Ji. J. C. P. 280 ; 31 L. T. O. S. 
248 ; 4 .lur. N. S. 1108 ; (5 W. It. 708 ; 141 E. It. 
37. 

Avnntutinns : — Reid. Rood v. Wiggins (1802), 13 O. R. N. S. 
220. Mentd. Rooves v. Havvkes (18(51), 6 L. T. 53. 


793. .] — The language of this latter statute 

is the same, mulutis 'tnuhindts, as that used in the 
statute of James, A- (lie object seems to have been 
to add actions u])on si)ccialties A some others to 
those mentioned in that- statute. It would there- 
fore seem but reasonabh' that the same construc- 


tion should be put upon the provisions of the latter 
statute as has been jiut upon the former, so far 
as such a construction may bo ayiplicable (WiGiiT- 
jviAN, J.). — Sturgis v. Dauell (isdO), 0 11. & N. 
120 ; 20 L. J. Ex. 472 ; 2 L. T. 808 ; 0 .lur. N. S. 
1351 ; 8 W. R. 053 ; 158 E. R. 50, Ex. Lli. 
Annotation : — Mentd. Swindell r, Bulkeley (1880), 18 

Q, B. D. 250, 


794. .l—That siatule [Treason Act, 1795 

(c. 7)] making treasonalde the mere compassing, 
etc., of any one of the acts emnnei*at(*d, did, m 
terms, sanction & etiibody the received interpre- 
tation of the Statute of Treasons, with whicii, it 
must be iiresumed, that the legislature was 
acipiainted which it left undislnrbed (WiLLES, 
.1,).— Mulcahy V. R. (1808), L. R. 3 11. L. 300, 
II. L. 

AnnnUitiona • — Mentd. R. v. Meany (1867). 15 W. P. 1082 ; 
LcTinger v. R. (1870), L. R. 3 1’, C. 282 ; R, v. I’arnell 
(1881), 14 Oex. C, C. 508; Mogul 8.S. Co. v, McGrtigor, 
Gow' (J889), 23 Q. B, D. 508 ; IBiinn r Lcathoin, [1901 j 
A. C. 4 95 ; R. v Tibbits, 1 19021 1 K. B. 77 ; Gihlau v. 
National Ainalgainatt'd Lal>ouroi-H’ Union of Groat 
BrK.aln Sc Ireland, [I90.5J 2 K. If (500 : 11. v. Lvnch (1903), 
51 W. R. 619; R. v. BraiMoid, [1905] 2 K. B. 730, 
Montreal ytreet By. r. Nortnandin, [1917] A. C. 170 ; R. 
V. CaHcinent, [1917] 1 K. B. 98 ; Valentino v. Hyde, [1919] 
2 Cl). 129 ; DavloH v. ThomaH, [1920] 2 Ch. 189. 


795. .] — Where a clause in an Act of Par- 
liament which has receiv od a judicial intei’protation 
is re-enacted in the same tc*rms, the IcgLslature is 
to be deemed to have adopted that iuterjiretation. 
— Re Cathoart, Ex p. Campbell (1870), 5 Ch. 
App. 703 ; 23 I.. T. 289 ; 18 W. R. 1050, L. JJ. 

Annotations : — Apld. Young V. Gentle, [1915] 2 K. B. 661 ; 
ColchCHtor Browing (5o. v. Tondrlng Licensing JJ., fl916J 


2 K, B. 126. Mentd. Crawconr v. Salter (1881), 18 Ch. D. 
30 ; Burslll r. Tanner (1885), 16 Q. B. D. 1 ; Re Amott, 
ICxp. Chief Official Receiver (1888), 00 L. T. 109. 

796. .] — If an Act of Parliament uses the 

same language which was used in a former Act of 
I*arliament referring to the same subject, & passed 
with the same inirpose, & for the same object, the 
safe & well-known rule of construction is to assume 
that the legislature wlien using well-known words 
upon which there have been well-known decisions 
uses those words in the sense which the decisions 
hav^e attached to them (.Iameh, li.J.), — 0 reaves 

V. Tofield (1880), 14 Ch. D. 663 ; 50 L. J. Ch. 
118 ; 43 L. T. 100 ; 28 W. R. 840, C. A. 

Annotations :~-A'p\A. Jay v. Johnstone, [1893] 1 Q, B. 25. 
Consd. Jtc Monolltlilo Buildlug C5o., Tacoii r. The Co., 
[1915] 1 Ch. (513 ; Foster v. G. E. Ry., [1920] 2 K. B. 574. 

797. .] — When a case has placed a con- 
struction nj)on an Act of Parliament, which has 
been again before Parliament, but has not been 
altered, it would be contrary to every ride for the 
ct. to alter that construction (Lord Esher, M.R.). 
— Poskett V. Kaufman (1885), 16 Q. B. 1). 279 ; 
Colt, 466 ; 55 L. .T. Q. B. 1 ; 54 L. T. 64 ; 50 J . P. 
484 ; 34 W. R. 90 ; 2 T. L. R. 45, C. A. 

Annotations : — Mentd. Dashwood v. Avles (1885), 16 Q. B. D. 

295; Plant V. Potts, [1891] 1 Q B. 25() ; Kx p. Balier 
(1H92), 62 L. j. (J. B. 97 ; H. n. McKelLir, [1893] 1 l). B. 
121 ; Iluieutn v. Hilloni-y, [1891] 1 (J. B. 579 ; Sontter v. 
Roderlek, [189(5] 1 Q. B. 91 ; Kitel)en r. Johnson, [1899] 
1 Q. B. 95 , Goodrich v. Great Grimsby, [1902] I K. B. 
301. 

798. .]~-T]ie SherilXs Act, 1887 (c. 55), is 

a consolidating Act does not profess to amend 
or alter the provisions of the Acts consolidated. 
Primd facie, therefore, the same effect ought to be 
given to its provisions as was given to those of the 
Acts for winch it was substituted (Fry, L.J.). — 
Mitchell v. Simpson (1890), 25 Q. B. 1). 183 ; 59 
].. .1. Q. B. 355 ; 03 L. T. 405 ; 55 J. P. 36 ; 38 

W. R. 505 ; 6 T. L. R. 341, C. A. 

Annotations : — Beld. Gilbert v. Gilbert & Boucher, [1928] 

P. 1. Mentd. Jir Edye (1891), 63 Ij. T. 762 ; lies r. T 

(1892), 3(5 Sol. Jo. 502 ; Re Watson, Rx p. Watson, 
.Tohnston v. Watson (1892), 67 L. T. 519; lie Simtb, 
Hands r Andrews, [189.5] 2 Ch. 1. 

799. .] — Income Tax Special Purposes 

COMKS. V. Pemsel, No, 563, aiiie. 

800. .] — Knowing of that decision [F'lh 

Patrick v. Kelly (1873), L. R. 8 Q. B. 337], Parlia- 
ment in 1875 drafted the present Act in the form 
in which they did, it Ls only reasonable to sup- 
pose tliat from their knowledge of the construction 
which the judges had put upon the sect, in the 
earlier Act t hoy could tell what constiniction the 
judges would be likely to put upon a similar 
section in the Act they were joassing. . . . (Wrioht, 
J.). — Dyke v. Cower, [1892] 1 Q. B. 220 ; 61 L. J. 
M. C. 70 ; 65 L. T. 760 ; 56 J. P. 168 ; 8 T. L. R. 
117 ; 17 Cox, C. 0. 421, D. O. 

Annotations : — Mentd. Morris v. Corbett (1892), 56 J, P. 
619 ; Spiers &Pond v. Bennott, [1896] 2 Q. B. 05 ; Bridges 
V. Griffin, [1925] 2 K. B. 233. 

801. .] — There is a well-known principle 

of construction . . . that whore the legislature uses 
in an Act a legal term which has received judicial 


PART III, SECT. 2, SUB-SECT. 13. 

—B, 

789 1. Presumption in favour of similar 
interpretation .] — The rule tliat, when 
partloular words iti a statute have 
received judicial interpretation & the 
statute is subsequently repealed & 
re-enacted in Indent ical terms, the 
•words la the new enactment should bo 
construed In the sen.se previously 
attributed to them by the cts. has no 
application where the received Inter- 
pretation is not thi' result of, considered 
decisions upon the meaning of par- 
ticular words, but the inero expressious 
of opinion on a point not necessary for 
the decision of tlic particular case. — 


WiixiAMS r . Dunn (Okfkuai. Asbionke 
OF Williams' Estate) (1908), 0 
O. L. R. 425.— AUS. 

789 ii. .] — The rule that when a 

statute has received a construction 
either from long practice or by judicial 
interpretation, & is afterwards re- 
enaotod in the sumo terms, the legis- 
lature is deemed to have had tliat con- 
stnictlon in view in the re-enactment, 
cannot apply to an Act of tho 
Dominion, whore difloront constmo- 
tions are shown to have obtained In 
some of the provinces. — Davidson v. 
Ross (1876), 24 Gr. 22.— CAN. 

789 ill. .] — Chain w. Collegiate 

Institute of Ottawa (1878), 43 


U.C. R. 498.— CAN. 

789 iv. .]— Bowman v. A.-G. 

(B. C.), [1926] 4 D. L. R. 831.— CAN. 

789 v. .] -Where a word which 

Is used in one sense in one Act is re- 
enacted in a subsequent Act which 
repeals the former, then unless there 
la some strong reason to the contrary. 
It must bo road In the same souse In 
the subsequent Act In wldch it Is 
ro-onacted. — Balakristinudu v. Nara- 
yiNAHAWMY ClIF-TTY (1914), I. Jj. R. 
37 Mad. 175.— IND. 

789 vi, .]— H \MiLTON V. Bank op 

New Zealand (1904), 21 N. Z. I^. R. 
109.— N.Z. 
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Statutes. 


Sect. 2 . — Rules of interpretaiion: Suh-sect. 13, B., 
C. & D. ; sub-sccts, 14 cfc 15. j 

int-ri'prctation, it must be assumed that the term 
is used in the sense in which it has been judicially 
interpreted (houi) CoLroHiOGE, — Jay v. 

Johnstone, [1803J 1 Q. li. 26 ; 67 L. T. 666 ; 67 
J. P. 216 ; 9 T. L. It. 33 ; 37 Sol. Jo. 48, D. C. ; 
affd., [1893] 1 Q. B. 189 ; 62 L. J. Q. B. 128 ; 68 
L. T. 129 ; 67 J. P. 309 ; 41 W. It. 161 ; 9 T. L. It. 
126 ; 37 Sol. Jo. 114 ; 4 R. 190, C. A. 

Annotations : — Mentd. Taylor v. Hollard, [19(J2] 1 K. B. 67G : 

Wold V. Petro (1928), 97 L. J. Oh. 399. 

802. .] — Now in 1902 the legislature 

repeated the words wliich are to bo found in the 
licensing Act, 1872 (c. 94), s. 12 ; some words 
were added, but the material words are repeated 
almost ipsissim-a verba. Therefore . . . the legisla- 
tive deliberately used the same language which 
had leceived an interpretation not only of a ct. 
of competent jurisdiction but of a ct. of co-ordinate 
jurisdiction with this ct., & in my view we are not 
entitled at tins date to consider the question as if 
it were res inte.qra (Loen Reading, C..I.). — Young 
V. Gentt.e, [1916] 2 K. R. 661 ; 84 li. J. K. B. 
1570 ; 113 R. T. 322 ; 79 J. P. 347 ; 31 T. I.. R. 
409 ; 25 Cox, C. C. 23, I). C. 

Anriotalions -TAenid.. Kiup r. Sim (191(5), 8.') L. J. K. B. 

1(521 ; Lewis r. Dodd, [1919] 1 K, B. 1 ; Evans v. Fletcher 

(192(5), l.-irj L r. 153. 

803. .] — Lennon v. Gibson JIowes, 

I/ri)., No. 763, ante. 

804. — — Presumption rebuttable.] — Mebsey 
Rooks JIabbouh B(jard v. Cameron, .Tones v. 
Mersey Rocks & Harhouk Board, No. 1706, j)ost. 

805. .] — Barlow v. Teal, No. 460, 

ante. 

Consolidating statutes.] — See Pai’t XL, post. 

C. Language Altered hi Later Statute. 

806. Whether scope of later statute extended.] — 
If a statute iirofesses merely to repeal a former 
statute of limited operation, <Sc to re-enact it-s 
provision in amended form, an intention to exl-end 
the operation of its provisions to classes of persons 
not luevjously subject to them, is not to be pre- 
sumed as a necessary inference, unless the intention 
to the contrary is clearly shown. — Brown v. 
McLa(;hran (1872), L. R. 4 P. C. 513 ; 9 Moo. 
P. C. (J. N. W. 381 ; 42 L. .7. P. C. 18 ; 21 W. R. 
277 ; 17 B. R. 669, P. C. 

807. .] — The true rule of interpretation 

where larger ivoi’ds are used in an amending Act 
than \^ere used m tlie principal Act is that such 
larger words were used intentionally & must have 
a meaning given to them accordingly (IjDRD 
Esiiior, M.R.).— IIublbatt v. Barnei't & Co., 
11893] 1 Q. B. 77 ; 62 L. .T. Q. B. 1 ; 41 W. R. 33 ; 
37 Sol. Jo. 8 ; 4 R. 103, C. A. 

808. .] — The more fact that somewhat 

diflerent language is used does not necessarily mean 
that different treatment is to be applied (Ciian- 
NELL, .1.). — Holliday & Greenwood, J/td. v. 
District Surveyors’ Assocn. & Dicksee, [1914] 
2 K. B. 803 ; 83 L. J. K. B. 1482 ; 110 L. T. 983; 
78 J. P. 262 ; 12 L. G. R. 633, 1). C. 

Annotation : — Mentd. Akers v. Daubney (1915), 13 L. G. 11. 

1201. 

809. Whether court bound to consider decisions 
on previous Acts.] — I think tlie proper course is 
to read the sect, of the Act & to ascertain its 
meam'ng & not to trouble ourselves about decisions 
upon the former Act (Jessel, M.R.). — Re Toomer, 


Ex p. Blaiberg (1883), 23 Ch. D. 264 ; 52 L. J. 
Ch. 461 ; 49 Jj. T. 16 ; 31 W. R. 906, C. A. 

Annotations :—Ax>\d. Hr Monolithic Building Oo.,Taoon v. 
Monolithic Bnllding Go., [1915] 1 Gh. 013. Menni. Hr. 
Johnstone, Kjc p. Abrams (18iSl), 50 L. f. 184 ; buuguluetti 
V. Stuckey’s Banking (Vi,, [1895] 1 Gh. 176. 

810. .] — It is the duty of the ct. first of 

all to find out what the Act of Parlament uncier 
consideration means, & not to embarrass itself with 
previous decisions on former Acts when considering 
the construction of a plain statute framed in 
different words from the former Acts. We have 
first to see what his Act of ParUament says 
(JE9SEL, M.R.).— Hack v. London Provident 
Building Society (1883), 23 Gh, D. 103 ; 62 
L. J. Gh. 641 ; 48 T.. T. 247 ; 31 W. R. 392, G. A. 


Annotations : — Consd. Municipal Bldg. Soc. v. Kent (1884), 
9 App. Gas. 2G0. Refd. Norton v. (bounties Gonsorvativo 
J’erinanent Benefit Bldg. Soc., [1895] 1 Q. B. 24(5. Mentd. 
French v. Municipal I’ermancnt Bldg. Soc. (1884), 53 
L. J. Ch. 743 : W'ostorn buburban & Netting Hill Por- 
tnanent Benefit Bldg Sec. v. Martin (1 88(5). 55 L. J. Q. B. 
382, Walker r. General Midnal Bldg Sec!. (1887). 3G 
Ch. D. 777 : He Knight. & Tabernacle I’erinanent Bldg. 
See., [1891] 2 Q. B. 63; He Whiting, Ormond v. Do 
l,aunay, [1913] 2 Ch. 1. 

811. Inconsistency in clauses of consolidating Act 
— Consideration of date of first enactment.] — When 
you find an inconsistency in the clauses of a con- 
solidating Act it may be proper to look at the 
resyiective dates of their first enactment to explain 
that inconsistency (Ghannell, J,).— Higgs Sc 
Hill, IjTd. v. Stepney Borough Gouncil, [1914] 
1 K. B. 506 ; 110 L. T. 377 ; 78 J. P. 134 ; 12 
L. G. R. 396, D. C. 


D. Statutes Applicable to England, Scotland, and 

Ireland. 

812. Statutes applicable to England & Scotland 
— To receive same construction.] — Income Tax 
Special Purposes Gomrs. v. I^jiiMSEii, No. 563, 
ante. 

813. .] — Nor’Tjt Rritlsft Ry. Co. v. Bud- 

iin.L Coal & Sandstone Go., No. 340, ante. 

814. — — Duty of English Court of first instance 
— To follow unanimous decision of Court of Session.] 
—In a case arising on the construction of a statute 
equally applicable to England & Scotland it is the 
duty of an English Gt. of first instance to follow an 
unanimous decision of the Gt. of Session . — Rc 
Hartland, Banks v. Hartland, [1911] 1 Gh. 469 ; 
sub nom. Re Dixon Harti.and, Banks v. Hart- 
land, 80 L. J. (Ui. 305 ; 101 L. T. 490 ; 65 Sol. 
Jo. 312. 

Annotations -Folld. Brooks v. I. P. Gomrs. (1914), 7 Tax 

Cas. 236. Consd. He Turner, Klaftonherger v. Groom- 

bridge, [1917] 1 Gh. 422. FoUd. IJowo v. I. U, Gomrs., 

I191H] 2 K. B. 581. (Ncr (1919), 88 L. .1. K. B. 821.) 

Mentd. He BnggH, llichardwon v. Bantoft, [1911] 2 Ch. 

413. 

816. .] — Tlie Finance (1909- 

1910) Act, 1910, is a statute which extends to 
Scotland as well as England, & the decision of the 
Gt. of Session was an unanimous judgment. It 
seems to me to deal expressly with the point raised 
for my decision in this case & I feel it is my duty 
without expressing my view of the point dealt with 
to hold that this appeal ought to be allowed 
(Horridge, J.).— Brooks v. Inland Revenue 
C omig., [1913] 3 K. B. 398 ; 82 L. J. K. B. 1086 ; 
109 L. T. 363 ; 29 T. L. R. 765 ; on appeal, sub 
nom. Inland Revenue Gomrs. v. Brooks, [1916] 
A, C. 478, H. L. 

Annotations ; — FoUd. Howe V. I. B. Comra.. [1918] 2 K. B. 

584. Mentd. Bartlett v. I. B, Oomrs., [1914] 3 K. B. 686 ; 

Davla V. I. B. Gomrs., [1923] 1 K. B, 370 ; I. B. Comra. 

V. BiureU, [1924] 2 K. B, 52. 


PART III. SECT. 2, SUB-SECT. 13,— C. 

806 I. Whether scope of later statute 
extended ,] — Whore a atatuto is re- 


enacted In different words & thereby 
becomes euscoptlble of more than one 
interpretation, it will not bo construed 
as altering the provloua statute uuleea 


Buch alteration is clearly expressed. — 
Laird v. McGuirk (1890), 40 N. 8. B. 

129.— CAN. 
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816. Statute applicable to England & Ireland — 
Duty of English Court of first Instance — To follow 
majority decision of Irish Court of Appeal.] -1 have 
a decision of the Irish Cl. m which this point has 
))eeii decided in favour of appclt. Ijy two judges 
out of tluee. If I may say so with the greatest 
respect for the judges who formed the majority I 
agree ^^ith the result arrived at by the Lord Chief 
Jloron wlio was in the minority, but my attention 
was directed to the lemarks of Swinfen Eady, .T., 
in He Hartland, No. 814, anfe. This Avas followed 
by HoiiiMDGE, .1., in Brooks v. Inland Revcyiue 
Comrs., No. 815, au/e. I tliink therefore that 
under these exceptional circumstances I ought to 
follow the majority judgment in the Irish cts. 
(Sankey, J.). — IJowE (Eaul) V. Inland Revenue 
Comes., [1918] 2 K. R. 584 ; 88 E. .1. K. B. 821 ; 
119 1.. T. 580 ; 34 T. E. R. 573 ; 7 Tax Ca.s. 289 ; 
0 }} appeal, [1919] 2 K. B. 33(5, C. A. 

Avmtiutious : — Mentd. Stocker v. I. U. Conira., [1019] 
2 K. II. 702 ; WilhumH i;. Singer, l‘ool v. Uoyal Exchange 
Ahhcc.. [1919] 2 K. 11. lOH ; Uosadalo v. Fryer, [1922] 
2 K. B. : Smith r. Smith, [192.3J P. 191 ; 1. It. (knnrs. 
V. I’akenham, Same ii. Longford, Same v. Ijongford, 
Oascoigno v. I. It Comrs., [1917] 1 K. B. .'iOl ; Jouoa v. 
Wright (1927), l.'iO L. T. 43. 


SUI’.-SFCT. 14, — CoNHTIlUCTiON WITH IlEFERENCE 
TO USAOE Olt I’KACTICE. 

817. Whether local usage or practice controls 
construction.] — SiiEPrAUD v. Cosnold (1073), 
Vaugh. 159 ; 124 E. B. 1018. 

Annotatioris ; — Apld. A.-(l. r. (Ontty (1744), Park. .T7 ; Pc 
Aaron, B.r jt. I, owe (lS.‘i2), 1 L J. Bey. .^>4 ; Fermoy 
Peerage (’Halm (18r)()), 8 State Tr. N. S. 7 23. Mentd. it. v. 
llornbec (HiOl), Fiecm. K. B. .331 ; Anon. (1097), 1 Ld. 
Jlayin, 388 ; (’onrtney r. Bouer U KmgHton (1098), I Ld. 

.OOl ; (Jamplla r. Biillman (1701), I'ark. 198 ; 
Milehell r. "I'oriip ( 1 7(!()). I'erk 227 ; Leggo i>. Bo j'd (184.0), 
I ( ', B. 92 ; Burrow v. Arnaud (1810), 0 Ij. 'J'. (). S. 453. 

818. .]- *'rhe usage of a particular place 

cannot control t he o]iciation of a general statute. — 
R. V. lloGO (1787), Cald. Mag. ('as. 2(5(5 ; 1 Term 
Bep. 721 ; 1 Hott. 159; 99 E. R. 1341. 

yl Refd. Ineomo Tax Special I’urposcs Comrs. 
r. I’ciiLsol, [1891] A, C 031. Mentd. It. v Brighton Cas 
Idght N (!olvC Co. (1820), 0 B. & C. 400 ; Brown r. (Jran- 
ville (1S33), 10 Bing. (i9 ; P. v. Llverjiool Exchange 
Proprietors (1834). 1 Ad & El. 400 : P. r. lla.slam (1801), 
17 C- B. 220 ; Tvno J^oiler Works Co. v. Lougl>enton 
Overseers (1880), 18 (). It. JL 81 , Kirby v. llunslet Union 
(1900), 1 Konst, Hat. App. 220 

819. .]--('orrupt I’raciiccs Act must in 

every case receive its true legal construction, A 
cannot bo affected as to its operation by local 
cu.stom, or the peculiar circumstances of localities. 
— Buadfoud Election Bjctition (No. 1), Haley 
V. Ripley (1809), 19 E. T. 718 ; 1 O’M. 11. 30. 
AnnoUtlvms Wigan Petn. (1809). 21 L. T. 122; 

Turnbull v. Wheldon (1871), 30 .1. P. 212. 

820. .]- -Yewens V. Noakes, No. 475, 

ante. 

821. .] — (1) Neither usage nor long-con- 

tinued practice could have any elTect upon the 
Acts in quest ion. 

(2) (leneral provisions do not override special 
provisions (Chitty, J.). — Noutham Buidge Co. v. 
R. (188(5), 56 I.. T. 759. 

822. .] — It was said that oven if the clloct 

of tlio Act was immediately to vest the property 
in tlie new authority, yet having regard to the long 


& venerable practice of the bank, it ie essential 
that there should be some additional instrument. 
But that practice cannot affect the construction 
of an Act of Parliament (V''augiian Williams, 
Ii..E). — Oldham Coupn. v . Bank oi< England, 
[1904] 2 (Ui. 710 ; 73 E. .E Oh. 785 ; 91 L. T. 582 ; 
08 J. P. 684 ; 63 W. R. 243 ; 20 T. I.. R. 787 ; 48 
Sol. Jo. 724 ; 2 1.. G. R. 1324, C. A. 

Annotations : — Mentd. lie Wallsond B. C. & Northumberland 
Comity Council, [1900] 2 Cli. 000 ; lie Leeds Institute of 
Smenco, Art & Literature & Leeds City Council, [1909] 

1 Ch. 500, 

823. .] — As against a plain statutory 

enactment no usage, how'ever long continued, can 
prevail. — Eord Advocate v. Walker Trustees, 
[1912] A. C. 95 ; 100 E. T. 194 ; 28 T. E. R. 101, 

n. E. 

824. Matter on which statute sllent.l — 

Eong usage is of no avail against iilain statutory 
enactments, & it can be binding on jiartics only 
as the intei-prcl(‘r of a doubtful law, & as affording 
a contemporaneous exposition. Where a statute, 
expressive as to some points, is silent as to others, 
usage may well supply the defect, if not incon- 
sistent with express directions of the statute. — 
Dunbar Magistra'pes v. Roxburghb (Duchess) 
(1835), 3 (.'1. Pin. 335 ; 6 E. R. 1462. 

AnnotaUon : — Befd. Lord Ailvocato v. NV'alker Trustees, 
[1912] A. C. 90. 


Sub-sect. 15. — (Uinstuuction in accordance 
WITH International I^aw. 

825. Presumption that statute consistent with 
rules of international law.] — Sir Benson Maxwell 
says in his work on the Intcrxu'ctation of Statutes 
that “ every statute is to be interpreted k applied 
as far as its language admif s as not to be incon- 
sistent w'ltli the comity of nations or wulh the 
established rules of liiltTuational Law.” (I'liis 
passagi* expresses the rule of construction which 
IS applicable to the y)resent case (ITannen, .).). — 
Bloxamp. Favre (1883), 8 P. 1). 101 ; 52 L. J. P. 
42 ; 31 W. R. 610 ; on appeal (1884), 9 P. D. 130, 
G. A. 

Annotations In the Estate of GrooR, [1901] ]>. 209. 

Mentd. In the Goods of lliiber, [1890] F. 209. 

826. .] — COLQUHOUN V. Brooks, No. 8(57, 

post. 

827. Statute expressly contrary to International 
Law — Duty of court to give effect to statute.] — 

No statute ought, therefore, to be held to apply to 
foTHiigners with respect <o transactions out of 
British jurisdiction, unless the words of the statute 
are peifectly clear ; but I never said that if it 
jileased the Britisli Parliament to make such laws 
as to foreigners out of the jurisdiction, that cts. 
of justice must not execute them ; indeed, I said 
the direct contrary, speaking of the Instance Ct. 
of Admlty., reserving any particular considera- 
tions that might attach to the I*rize Ct. (Dr. 
Lusiiington). — (W iL V. Papayanni, The Amai.ia 
(1863), 1 Moo. P. C. C. N. S. 471 ; Brown, & Lush. 
161 ; 32 L. J. P. M. & A. 191 ; 8 !>. T. 805 ; 9 
Jur. N. S. 1111 ; 1 Mar. E. C. 359 ; 15 E. R. 778 ; 
on apjyeal, 1 Moo. P. C. C. N. H. at p. 479, P. C. 

AnnoiaJlions : — Mentd. The Albert (1863), 3 Now Rep, 217 ; 
Lloyd V. (iuibert (1860). L. R. 1 Q. B. 11.5 ; The Halley 
(1868), L. R. 2 P. C. 193 ; The Normandy (1870), ].. R. 


PART III. SECT. 2, SUB-SECT. 15. 

825 i. Preauviidwn that statute con- 
sistent with rules of international Inie ,] — 
Mkhohants Bank of Halifax v. 
Qiixkspie, Moffat & Co. (N. S.) 
(1885), 10 S. C. R. 312 ; 6 C, L. T. 
270.— CAN. 

826 ii. .] — Kvery statute is to bo 

Interpreted & applied so far as its 


language admits so as not to bo inoon- 
siatent with the comity of nations or 
with the establishod rules of tutorna- 
tlonal law. — Kessowji Damodaii 
Jaiham V. Khimji Jairam (1888), 
1. L. K. 12 Bom, 507.— IND. 

825 in. .] — Mortensbn r. 

Peters (190(5), 8 F. (Ct. of Sess.) (J.) 
93.— SOOT. 


827 i. Statute, expressly contrary to 
international law — Duty of court to give 
effect to staiutc.] — Scrnble : whore It is 
plain that the loglslatui'e has intended 
to disregard or Interfere with a rule 
of intomatlonal law, tlio cts, are bound 
to give effect to its enactments. — R. v. 
Meikleiiam (190(5), 11 O. Ji. R. 360 ; 
6 O. W. R. 945.— CAN. 
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^ed. 2 . — Rules of inter’prdation : Sub-sccis. 15, 16 

3 A. & JC. ]fi2 ; Tho Northumbria (1870), 21 L. T. 681 ; 
Kills V. M'Henry, Ellis v. M'Henry (1871), 40 h. J. C. P. 
109 : James v. L. & S. W. Py. (1872), L. Jl. 7 Kxch. 187; 
Tho Fanny M. Carvill v. Peru (Owners) (1875), 13 App. 
Cas. 455, n. ; The Sistois (1875), 32 L. T. 837 ; The Karo 
(1887), 13 P. D. 24. 

828. .] — If the legislature of England 

in express terms api)lics its legislation to matters 
beyond its legislatorial capacity, an English ct. 
must obey the English legislature, however con- 
trary to international comity such legislation may 
be (llnETT, E.J.). — Niboyet r. Niboyet (1878), 4 
P. U. 1 ; 48 L. .T. P. 1 ; 39 L. T. 480 ; 27 W. R. 
20.3, C. A. 

Aiinotahons : — Retd. Harv-ey v. Farnle (1882), 8 App. Ca«. 

4 3 : Hurley v. Hialcy & Mcnzles (1892), 67 L. T. 384 ; Le 
Mesurler r. Lo Mesurler, [1895] A. C. 617 ; Pemberton 
r, Hughes, [1899] 1 Ch. 781 ; Keyes v. Keyee & Gray, [1921] 
P. 204 ; Mltford v. Mltford & Von Kuhlmann, [19231 
P. 130. Mentd. Ingham (falsely called Sachs) r. Sachs 
(1886), 56 1-1. T. 920 ; Turner •». Thompson (1888), 13 P. IJ. 
37 ; Forsyth v. Forsyth, Ecclos v. Foster (1890), 63 L. T. 
263 ; Litikc (otherwise Van Acrde) v. Van Aordc (1894 ),10 
T. L. R. 426: Armytngo v. Armytage, [1898] I’. 178; 
Brennan (otlierwiso Roberts) v. Brennan (1902), 86 Iv. T. 
599 ; LowPl^feld v. Lowenfeld, Corbett Intervening (1903), 
19 T. L. II. 443 ; Ogden r. Ogden, [1908] P. 46; B. v. 
Hammersmith Superintendent Registrar of Marriages, 
Ejc p. Mir-Anwarncldin, [1917] I K. B. 634 ; Anghinolii r. 
AnghlneJli, (1918 1 P. 247; Lord Advocate v. .laffioy, 
[1921J 1 A. C. 146; Graham r. Graham, [1923] P. 31 ; 
Salvesen (or von Lorang) v. Au.stnun Piopertv Adminis- 
trator, [1927] A. C. 641. 


•Spb^sect. ]().'- General \nd PAUTiri’LAR 
Sections. 

829. How far particular clause controls general.] 

— The rule is, that wlicre a general intention is 
expressed, & the Act. expresses also a iiarticular 
intention incompatible with the general mtention, 
the particular intention is to be considered in tlie 
nature of an exception (Pest, C.J.). — ('huhchill 
r. Crease (1828), 5 Bmg. 177 ; 2 Moo. A P. 415 ; 
7 L. J. O. 8. C. P. G3 ; 130 E. R. 1028. 

Annotations • — Consd. 'I’eirlngton r. Hargreaves (1829), 
5 Bing. 4 89. Retd. Luckiii r. Simpson (1840), 6 Bing. 
N. C. 353. 

830. .]- — Two clauses in the same statute, 

tV on the same subject, & not inconsistent, tlie 
/irst being general, A the other more particular, 
must be construed together, A the latter docs not 
repeal the former, but merely controls its operation 
— P\stiuque V. Page (1853), 13 C. B. 4 58 ; 1 
C. I.. R. 1 ; 22 L. J. 0. P. 145 ; 21 L. T. O. 60 ; 
17 T. P. 201 ; 17 Jm-. 305 ; 1 W. R. 288 ; 138 
K. It. 1278. 

Annotation : — Retd. Chaplin r. Levy (1854), 9 Exeh. 073. 

831. .] — Where one clause of an Act of 

Parliament dbects specific acts to be done, but 
which acts would he included in the general terms 
of a subsequent prohibitory clause, the former 
clause is not controlled by tho latter, — De Winton 


V. Brecon Corpn. (1869), 26 Beav. 633 ; 28 

L. J. Ch. 600 ; 33 L. T. O. S. 296 ; 23 J. P. 627 ; 
5 Jur. N. S. 882 ; 53 E. R. 1004. 

Annotations •— ConSd. Brecon Corpn. v. Seymour (1859), 
26 Beav. 548. Refd. Bain v. Gas, Coal Collieries, [1916] 
2 K. B. 451. Meutd. Gardner v. L., C. & D. Ry. (No, 1), 
Drawbridge v. Same, Gardner r. Same (No, 2), Imperial 
Mercantile Credit Aesocn. r. Same (1867), 2 Ch. App. 
201 ; liti GreenslU (1872), L. R. 8 C. P. 24. 

832. .] — The rule is, tliat whenever there 

is a particular enactment A a general enactment 
in the same statuix', A the latter, taken in its most 
comprehensive sense, would overrule the former, 
tho particular enactment must be operative & the 
general enactment must be taken to alfect only 
tiio other jiarts of tho statute to which it may 
properly apply. 

Again, wherever two parts of a statute are con- 
tradictory, tlie ct. endeavours to give a distinct 
interpretation to each of tliem, by looking at the 
context (Romilly, M.R.). — ^I'^uiiTTY v. Hou.y 
(1859), 20 Beav. 000 ; 33 L. T. O. 8. 72 ; 63 E. R. 
1032. 

Annotahons •— Apld. Dc Wliiton V. Brecon Corpn. (1859), 
33 L. T. O. S. 296. Refd. Waltelield r. Buccleuch (1870), 
,39 L. J. Ch. 411. 

833. .] — Tayi.or r. Oldttam Corpn., No. 

590, c/f/tr. 

834. .] — Nortitam Bhidge (ki. v. It., No. 

821, ati/c. 

835. .] — There are very general W'orcls in 

sect. 1 ; but the subsequent sect. 4, limits the 
whole of sect. 1 A shows that the general words of 
that sect, are not to bo read in their largest sense 
(JjOud Esher, M.R.). — Re Wat, son, Rx p. .Iohn- 
8TON, .Toiinston V. Watson, [1893] 1 Q. B. 21 ; 02 
L. J. Q. B. 85 ; 41 W. R. 34 ; 37 Sol. Jo. 8 ; 4 R. 
90 ; sah nom. Rc Watson, Rx p. Watson, John- 
ston V. Watson, 07 L. T. 519, C. A. 

Annotations : — Refd. Thompnon r. Gill, [1903] 1 K. B, 760. 

Mentd. LV Bankruptcy Notice, [1898] 1 Q. B 383. 

General & particular words .] — See Sub-sect. 17, 

po.^L 

Sub-sect. 17. — General and Particular Words. 
A. General after l^aiiicut or Words — cjusdcin genen.'^ 

Rule. 

See Deeds, Vol. XVII., pp. 273-276, Nos. 882- 
903. 

836. General words construed ejusdem generis 
as particular words.]— (1) All penal laws should be 
construed strictly, no case should be held to be 
reached by them but such as are within hot ii the 
si)irit A letter of such laws (Be.st, C..J.). 

(2) If these rules are violated, the fate of accused 
piTsons is decided by the aibitrary discretion of 
judges, A not by tho express authority of the laws. 
If general 'words follow an (‘numeration of par- 
ticular cases, such general words are by another 
rule of construction held to apply only to cases of 
the same kind as those which are expressly men- 


PART HI. SECT. 2, SUB-SECT. 16. 

829 1. JIoiv Jar particular clause 
controls ycnerid .] — When there arc 
Bpecific provisions In a statnto, & also 
general ones, & tho latter conflict with 
llie former, the speelflc provisions arc 
read us exceptions from the gcmoral 
(tncH. — B akkv V. Uxio.v Goveuxmevt 
(Minister op Finance), [191 2] U P. I>. 
114.— S. AF. 


PART III. SECT. 2, SUB-SECT. 17.— A. 

836 i. General u'ords construed ejusdem 
uemns as particular vjords .] — Andeu- 
HON V Maupr (N. S.) (1911), 10 
E. L. R. 194.— CAN. 

836 li. ,] -Northwestern Like 


Assuranck Co. v. K (SfisU.), 

[1922] 1 W. W, R. 962.- CAN. 

836 111. .] — Where there are 

general words of description, follow- 
lngan enumeration of particular things, 
siK'h general words are to be construed 
distribntlvely, reddendo singula sinipi- 
Its ; & if f,h<5 general words will apjdy 
to some things & not to others, tho 
general words aro to ho applied to 
those things to which they will, & not 
to those to which they will not apply ; 
that rule is beyond all (iontrovorsy 
M'NeILL Xi. C'ROMMEIJN (1858), 8 

I. C. \ 2 . R. 01 , 10 Ir. Jut. 297.— 
IR. 

836 IV. .]— Although the rule that 

a general word following a particular & 


specifle word of tho sainc nature is pro- 
sunied to be restricted to the same genus 
as that word, has to bo followed with 
care. It will bo always followed where 
a dillorent coustruotlon would load to 
absurd rosult.s, — Cooney v. Covkue 
(1901), 21 N. Z. L. R. 106.— N.Z. 

836 V. ,] — HUCKIK MAaiSTRATEH 

r. Heafieud'h (Dowager Countess) 
Trubtkeh, [1928] 8. C. 525-0.— SCOT. 

836 vi. Particular words of inferior 
imvorir~Not eniarged bg general witrds.] 
—When an Act of ParJlament begins 
with words which describo things of 
an inferior degree & concludes with 
general words, the latter shall not be 
extended to anj'thlng of a higher 
degree. — Williams v. Cornwall Muni* 
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tionod (Bkst, C.J.). — Elrtcher. v. Sondes 
(Lord) (1827), 3 Bing. 501 ; 1 Bli. N. S. 144 ; 130 
E. R. 000, IT. L. 

Aiinafntions : — Aa to (1) Refd. R. v. O’Brien (184S), 7 
St:at 0 Tr. N. S. 1 ; Egorton v. Brownlow (18.i3), 4 H. L. 
CfVH. 1. Oeneralli/, Wentd. Doo d. Watson v. Fletcher 
(1828), 2 Man. & Ky. 2()0 ; Robertson v. Macdougall 
(1828), 3 C. & P. 2.59. 

837. .] — Where several words are put 

together, & the, enumeration of particular subjects 
is followed by general words, those general words 
^vill not refer to subjects of a different class from 
the preceding words (Loud Denman, C.J.). — R. v. 
Nevill (1840), 8 Q. B. 452 ; 1 New Mag. Gas. 
480 ; 2 Now Sess. Gas. 195 ; 15 L. J. M. G. 33 ; 

0 L. T. O. S. 315; 10 J. P. 245 ; 115 E. R. 
910. 

AnnofMiona .—Refd. East London Waterworks Co. v. IVIllo 
End Old Town. Trustees (1851), 17 Q. H. 512. Mentd. 
Ingram v. Drlnkwatcr (l875), 44 L. J. P. C. 83. 

838. — — .] — ^Whon general words foUow si)Ocillc 
words previously enumerated, they must bo con- 
strued to mean something of the same kind as 
those which went before (Goleuidoe, .1.). — East 
JjOndon Waterworks C!o. v. Mile End Old 
Town Trustees (1851), 17 Q. B. 512 ; 117 E. R. 
1378 ; siih nom. R. v. East London Waterworks 
Go., 21 L. .1. M. G. 49 ; 18 L. T. O. 8. 73 ; 10 .1. P. 
229 ; 10 ,Tur. 121. 

Anvot(ti}(m‘^ ‘--Refd. Mot. Ry r. Fowlor, [1893] A. C. 410. 
Mentd. i'ilcctrio Telegraph Co. v. Salford Ovorrioera (1855), 
II Exeh. 181 : M. v, Woht Middleaex Waterworks Co. 
(1859), 32 L. 'J'. O. S. 35f! ; New Kivor Co. v. St. Pancras 
Vestry (1880), 45 .7. P. 75. 

839. .] — (1) It is a penal clause, k, must 

receive a stilct construction (Lord Gauprell, 

G..7.). 

(2) The general rule is, that a wide term follow- 
ing a narrower one is to be construed to moan other 
things rju-f^drm (/cjirn.'i (Erle, .T.). — R. r. Reid 
(1851), 2 G. L. B. 1 195 ; siib nom. R. v. Reed, 23 
L. T. O. S. 150 ; 2 W. R. 520. 

840. .] Where there are general words 

following a spocitic enumeration, the general words 
must bo conlined to subjects ejmdom generis a.s 
tliose .spcciliod (JyOUD Gampbet-l, G.J.). — R. v. 
Edmundson (1859), 2 E. k E. 77 ; 28 L. J. M. G. 
213 ; 33 Ji. T\ (). S. 237 ; 23 .L P. 710 ; 5 Jur. 
N. S. 1351 7 W. R. 505 ; 8 (^ax, G. G. 212 ; 121 
E. R. 30. 

Annntaiwna • — Refd. Ciinncstad v. I’rico, Fullmoro v. Wait 
(1875), L. R. 10 F.xch. 05; TiV Liiyard, Lavaid r. Boss- 
borough (1910), 85 L. J. Ch. 505 ; A.-U. v. Brov\n, [1920] 
1 K. B. 773. 

841. .] — When a special term is used, 

followed by general words, the latter must be taken 
as cjnsdem generis with tJie former (Gockburn, 
G..T.). — Scott v. Wasbinoton (1805), 13 W. R. 
939 ; sub nom. Wasiiinuton r, Sco'rr, 29 J. P. 
598. 

842. .] — North IhirnsH Ry. Go. v. Bud- 

hilt, Goal k Sandstone Go., No. 340, anfe. 

843. Subject to intendment of statute.] — 

Hawke v. Dunn, No. 490, ante. 

Particular applications of rule.] — See 

Titles passim. 

844. Particular words of inferior import — Not 
enlarged by general words.] — The general words 
of a statute beginning with inferior persona, etc., 
do not extend to superior persons. 


31 Hen. 8, c. 13, beginning with inferior convey- 
ances, the general words “by any other moanus ” 
cannot bo intended of an Act of Parliament. — 
Ganterbury’s (Archbp.) Case (1590), 2 Go. Rep. 
10, a ; 70 E. R. 519. 

Annotations : — Apld. Cornwalllfl r. Spurllng (1(505), Cro. Jao. 
57 ; Wright v. Gorrard (l618). Hob. 306. Expld. Browster 
V. Kltoliin (1697), 1 Ld. Ravm. 317. Consd. Withers v. 
Harris (1702), 2 Ld, Raym. HOG. Expld. Uopwoodv. Bare- 
foot (1709), II Mod. Rep. 237. Apprvd. Drury v. Drury 
(1761), 2 Eden. 39. Apld. Bldle'^on v. Whytol (1764), 
3 Barr. 1545 ; Copland u. Powell (1823), 8 Moore, C. P. 
400. Refd. Mun V. Bayliea (1673), Froom. K. B. 340 ; 
Bridgewater v. Bolton (1704), 6 Mod. Hep. 106 ; Gun- 
nestad v. Price, Falbnoro v. Walt (1875), L. R. K) Exob. 
65. Mentd. Fh-lddle & Napper’s Case (1612), 11 Co. Rep. 
8 b : Gorrard v. Wright (1(521), Cro. Ja<'. (507 ; Htatford 
V. Neale (1721), I Stra. 482 ; Monok Huskisson (1827), 
1 Sim. 280. 


845. -.] — The well-knowm & estab- 
lished rule that statutes which treat of things or 
Xiersons of an inferior rank cannot by any general 
words be extended to those of a superior degree 
(Park, ,1.) — Copland v. Powell (IH23), 1 Bmg. 
309 ; 8 Moore, G. P. 400 ; 2 L. .1. O. S. G. P. 22 ; 
130 E. R. 149. 

846. Subject-matter described by particular 
words — Brought within purview of statute by 
particular not general words— Effect of repeal of 
particular words.] — In order to ascertain tlio el feet 
of a repealing statute the repealed ivords must lie 
looked at. Whore in any statute special words 
are followed by general w'ords, any subject-mat ter 
wdiich is aptly described by the special words 
comes within the purview of the statute by force 
of the s]T€cial words, k not of the general words. 
If, therefore, the spcci.al words are repealed, the 
subject-matter ceases to bn within the ])urviovv of 
tlio statute, though aptly described by the general 
words in tlio absonoo of tlio special ivords. — A.-ff. 
V. Lamplouoh (1878), 3 Ex. D. 214 ; 47 L. .T. Q. B. 
555 ; .38 L. T. 87 ; 42 .1. P. 356 ; 26 W. R. 323, 
C. A. 


Amiolaiiona . — Refd. Panagotis r. S.S. Pontiac, [1912] 1 
K. B. 74. Mentd. Haleboweu Ry. v. G. W. Ry. & iMrl. 
Ry. (1883), 4 Ry. & Can. Tr. Caa. 221. 


847. General words applicable equally to all 
particular words.] — 1 think that as a matter of 
ordinary construction where several words ^ are 
followed by a general expression . . . which is as 
much apiolicable to the lirst k other words as to 
the last, that expression is not limited to t/he last 
but applies to all (IjOrd Bramweli.), — Great 
Western Ry. Go. v. Swindon Cheltenham Ry. 
Co. (1.S81), 0 App. (das. 787 ; 53 L. J. Gh. 1075 ; 51 
L. T. 798 ; 48 .T. P. 821 ; 32 W. R. 957, H. L. 


Annotations : — Refd. Charlton v. Rolloston (1881), 28 CIi. D. 
237 : 77c Gerard & Boochnm’a Contract, [1891] 3 Ch. 29.j ; 
Re C, & .S. L. Ry. & St. Mary Woolnoth & St. Mary Wool- 
church Haw, [1903] 2 K. B. 728 ; Taft Vale Ry. v. Cardiff 
Ky.. [1917] 1 Ch. 299. Mentd. M. S. A Ta Ry. v. Shcfflcld 
& South Yorkshire Navigation Co. (1890), 0 T. L. II. 511. 


B. Particular after General Words. 

848. Qualiilcation of general words preceding.] 

— Wiseman v. Gotten (1603), I Sid. 135 ; 1 Kid). 
372 ; 1 Lev. 79 ; T. Raym. 70 ; 82 E. R. 1015 ; 
sub nom. Cotton v. Wiseman, Hard. 325. 

Annotations : — Mentd. Brooko r. Thomllason (1672), Freein. 
K. 13. 47 ; Doo d. Bacon v. Brydgos (1873), 73 L. J. C. 1’. 
209. 


OITAL CORPN. (7900), 32 O. R. 255. — 

CAN. 

m. Application of rale — Reference to 
object or mischief aimed at by Act .] — 
K. V. Mick Wait (1886), 3 B. C. R. 403. 

—CAN. 

n. To statutes conferring dis- 

cretionary powers upon judiciary .] — 
The ejiisdem generis rule has little. If 
any value In statutes conferring dis- 

J. — ^VOL. XLH. 


crotlonory powers upon the judiciary. 
— Re Oilman (Ont.h [1925] 3 D. L. R. 
1190 : 57 O. L. R. 340. — CAN. 

0 . NecessUy for limitation of 

special words to one genus .] — In order 
that the ejusdem generis rule of con- 
struction should he applicable, it must 
ho possible to ascribe the special words 
to one genus before the general words 
can bo limited In their meaning to 


things of a special genus. — A t.t.t r. 
l^UKTOniA MUNICIPALn'V, [1908] 1'. S. 
1120.— S. AF. 

p, To give meaning narrower 

than intended.] — The ejusdem genrn.s 
rule must not ho used to give words 
a narrower moaning than thev Avero 
Intended to have.— D k Villieus v. 
IhiRTOiuA Municipality, [1912] 
T. P. D. 626.— S. AF. 


X X 
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Sect. 2. — Rules of inierpretation : Sub-sect. 18, A., 
Ji., C. cfc Ih] 

Sub-sect. 18. — Construction op Generat. 
Provisions. 

A. In General. 

849. General rule — General words construed 
generally.] — General words in a statute must 
receive a general construction ; unless there is in 
the statute itself some ground for restraining their 
meaning by reasonable construction, not by 
arbitrai’y addition or retrenchment. — Beckford 

V. Wade (1805), 17 Ves. 87 ; 34 E. R. 34, P. C. 

Annotations : — Mentd. Cholmondeley v. Clinton (1820), 2 
Jac. & \V. 1 ; A.-O. v. Aspluall (1837). 1 Jur. 812 ; Weddor- 
bum V. Wedderburn (1838), 4 My. & O. 41 ; Exp. Ilapoll 
(1839), 3 Y. & C. Ex. 017 ; Portlock v. Gardner (1842), 6 
Jur. 79.5 ; Toft v. Stephenson (184 8), 7 Haro, 1 ; A.-G. 
V. Mm-doch (1852), 1 Do G. M. & G. 86 ; Eager u. Barnes & 
Bridger (1862), 7 L. T. 408 ; Smallcombe’s Case (1867), 
L. B. 3 Kq. 709 ; Phillips v. Eyre (1870), L. R. 6 Q. B. 1 ; 
Drinnniond v. Sant (1871), L. II. 6 Q. B. 763 ; Soar r. 
Ashwell, 11893] 2 Q. B. 390 ; Taylor v. Davies, [1920] 
A. C. 636. 

850. .] — The rule is clear, that 

general words are to be construed generally, unless 
there is something in the Act whiclj shows that such 
was not the intention of the legislature, but it is 
clear also tliat general words ai-e to bo restrained 
to the matter with which the Act is dealing 
(Wflij^s, .7.). — Phlldips v. 1’oland (1806), 1.. R. 
1 C. P. 204 ; liar. & Ruth. 235 ; 35 L. J. C. P. 
128 ; 13 L. T. 712 ; 12 ,lur. N. S. 200 ; 14 W. R. 
433 ; subsequent proceedings, sub nom. Re Poland, 
1 Ch. App. 350, L. ,T,T, 

Annotations : — Mentd. Williams v. Rose (1867), L. II. 3 
Exch. 5 ; Wood v. Wood (1868), L. R. 1 P. & D. 467. 

851. .] — One objection which to my 

mind is almost conclusive ... is this, that so to 
construe the sect, is reading into it words which 
limit its primd Jacie operation & make it do some- 
thing dillerent from A smaller than what its temis 
express (Bowen, R. v. Liverpool JJ. 

(1883), 11 Q. B. I). 038 ; 52 L. .T. M. C. 114 ; stih 
nom. R. r. Lancashire ,7J., 49 L. T. 244 ; 32 

W. R. 20 ; sub nom. R. v. Lawrence, 47 .7. P. 
590, C. A. 

Annotations : — Mentd. R. v. Newcastle Licensing JJ. (1886), 
.51 J. P. 101 ; R. r. Market Bosworth Licensing JJ. (1887), 
56 L. J. M, C. 96 ; R. v. West Riding of Yorkshire JJ. 
(1888), 36 W. R. 855 ; Stevens u. Green (1889), 23 Q, B. I). 
143 ; Thornton v. Clegg, Sheffield JJ. (1889), 53 J. 1*. 742 ; 
R. i\ Powell, fl891] 2 Q. B. 693 ; Sharp v. WakoUeld 
(1891 ), 55 J. P. 197 ; Baldwin r. Dover JJ., [1892] 2 Q. B. 
421 ; 1 Tice r. .Tames, [1 892] 2 Q. B. 428 ; Murray v. Freer, 
[1893] 1 y. B. 281 ; Symons v. Wedmore, [1894] 1 Q, B. 
401 ; R. w. West Riding, Yorks. JJ., Ex p. HiU (1895), 
59 J. P. 278 ; R. v. London County JJ., [1903] 2 K. B, 19 ; 
Wilson V. Crewe JJ. (1905), 74 L. J. K. B. 394 ; R. r. 
Bath JJ., Ex p. Spiers & Pond (1908), 99 L. T. 54 . 
Wornbam v. R., [1914] 1 K. B. 468. 

852. Restriction of general words — From Intent 
of legislature.] — Stradlino v. Morgan, No. 370, 
ante. 

853. — — -.] — Cope v. Doherty, No. 400, 

ante. 

Construction with reference to intention 
generally, see Sub-sect. 4, ante. 

854. From other words of statute.] — 

Beckford v. Wade, No, 849, ante. 

855. .] — Philijps V. Poland, No. 

850, nyitc. 

856. .] — One of the safest guides to 

the coustruction of sweeping general words, which 
it is difficult to ajiply in their full literal sense, is to 
examine other words of like import in the same 
instrument {per Cur.). — Blackwood v. R. (1882), 


8 App. Cas. 82 ; 62 L. J. P. C. 10 ; 48 L. T. 441 ; 
31 W. R. 646, P. C. 

Annotations Refd. J?c Manchcst<ir, Dimcannon v. Mnn- 
choster, [1912] 1 Ch. 640. Mentd. lie Kloobe, Kaunrouthor 
V. Gelsebrocht (1884), 28 Ch. D. 175 ; Stamps Conms. v. 
Hope, [1891] A. C. 476 ; Benty r. R., [1896] A. C. 667 ; lie 
Maudslay (t Field (1900). 82 L. T. 378 ; VV’^oodruff v. A.-G. 
for Ontario, [1908] A. C. 508; Wlnans v. A.-G., [1910] 
A. C. 27 ; 11. V. Lovitt, [1912] A. C. 212 ; lie Scull, Scott 
V. Morris (1917), 87 L. J. Ch. 59. 

357 . .] — No doubt general words 

may in certain cases properly be interpreted as 
having a meaning or scope other than the literal 
or usual meaning. They may be so interpreted 
where the scheme appearing from the language of 
the legislature, read in its entirety, points to con- 
sistency as requiring the modiflcation of what 
would be the moaning apart from any context, or 
apart from the purpose of the legislation as appear- 
ing from the words which the legislatui’e has used, 
or apart from the general law (Lord IIaldane, 
C.).~ Watnky, Combe, Reid & Co. v. Berners, 
11916] A. C. 885 ; 84 L. .T. K. B, 1501 ; 113 L. T. 
618 ; 79 .1. P. 497 ; 31 T. L. R. 449 ; 69 Sol. Jo. 
492. U. Jj. 


Annotations : — Consd. R. r. Customs & Excise Corars,, 
[1928] A. C. 402. Mentd. Bodega Co. i’. Road (1914), 84 
L. J. Ch. 36 : Moody r. Cox & Hatt (1917), 116 L. T. 740 ; 
A.-G. V. Metropolitan Water Board, [1928] 1 K. B. 8.33. 

858. From subject-matter of statute.] — 

PiiiLi.H'S Poland, No. 850, ante. 

859. .] — Words which are general & 

not express or precise should be restricted to the 
fitne.ss of the matter (Ahciiibald, .7.). — Washek. 
V. Elliott (1870), 1 C. P. I). 109 ; 45 L, .7. Q. B. 
144 ; 34 J.. T. 50 ; 24 W. R. 432. 

Annotations: — Mentd. lie Ives, Ex p. Addington (1886), 16 
Q. B. D. 665 ; Schuller v. Wood (1894), 64 L. J. i). B. 213 

860. Words referring to what is lawful & 

unlawful — Restricted to what is lawful.] — Where 
general words extend to wliat is lawful what i.s 
unlawful, they can only in the absence of express 
provision be applied to what is lavdul. — London, 
Brighton, etc. Ry. Co. v. London & South 
Western Ry. Co. (1859), 4 Do G. & J. 302 ; 28 
L. J. Ch. 521 ; 33 L. T. O. S. 240 ; 5 Jur. N. S. 
801 ; 46 E. R. 140, L. JJ. 

Annotations : — Mentd. Mid. Ry. r. G. W. Ry. (1873), 8 Cii. 
App. 841 ; lif Woklug U. C. (Basingstoke Canal) Act, 
1911. [1914] 1 Ch. 300. 

861. To genus dealt with by statute.] — 

The rule that statutes extend by inference to cases 
not originally contenqilated depends upon showing 
that the statute deals with a genus within which 
the new species is brought ; but if (he statute 
shows plainly that the word is not used as describ- 
ing the whole genus put forward as the one 
applicable to the ease, but only some particular 
species thereof, the rule has no application. — 
Birmingham Corpn. v. Birmingham Canai. 
Navigations (1906), as repoited in 21 T. L. R. 
548 ; 3 L. G. R. 1287. 


B. Alteration of Common Law or Previous Policy 

of Law. 

862. Presumption against construction to alter 
previous policy.] — The general words of the Act 
are not to be so construed as to alter the previous 
policy of the law, unless no sense or meaning can 
be applied to those words consistently with the 
intention of preserving the existing policy un- 
touched (Komilly, M.R.). — Minet v. Leman 
(1865), 20 Beav. 269 ; 3 Eq. Rep. 602 ; 24 L. J. 
Ch. 645 ; 26 L. T. O. S. 67 ; 19 J. P. 200 ; 1 Jur. 


PART III. SECT. 2, SUB-SECT. 18.— B. 

q. General rule.] — In construing 
Acts of Parliament which Infrlngo 


upon tbo Common Law, the state of 
the law before the passing of the Act 
must be ascertained, to determine 
how far It Is necessary to alter that law. 


In order to carry out the objects of 
the Act. — SwANTON V. Goold (1858), 
9 I. O. L. R. 234.— IR. 
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N. 8. 410 ; 3 W. R. 369 ; 62 E. R. 606 ; on appcaU 
7 Do G. M. & G. 340, L. .TJ. 

Annotatwna : — Consd. Farley v, Bonham (1801), 2 John. & H. 

177. Mentd. Baldwin v. Baldwin (ISriO), 22 Beav. 419; 

Jaeomb v. Turner, [1892] 1 Q, B. 47. 

863. Presumption against construction to aiter 
common law.] — It is a familiar doctrine that when 
you have two Acts of Parliament, one special & 
the other general, the latter does not repeal the 
former unless there is clear evidence of an intention 
to do so ; the same principal must apply to a 
repeal of the common law. A general Act must 
not be road as repealing the common law relating 
to a special & particular matter unless there is 
something in the general Act to indicate an inten- 
tion to deal with that special & particular matter 
((!hannelt., .).). — R. V. Salisbury (Rp.), [1901] 
1 K. D. 673 ; 70 L. 1. K. B. 423 ; 84 D. T. 320 ; 
65 J. P. 373 ; 49 W. B. 399 ; 45 Sol. Jo. 278. D. C. ; 
on ajipeal, [1901] 2 K . B. 225, C. A. 

C. Exprossio tiniiin exclusio aUerius. 

864. General rule.]— Where a general Act of 

Parliament confers immunities which expressly 
excrajit certain persons from the eftect k, operation 
of its provisions, it excludes all exemptions to 
wlii(’h the subject miglit have been before entitled 
a-t common law ; expressw rst exclusio 

alierius. St. Pai i.’s (Wardent, ktc.) v. Binooln 
(Bp.) as St. Pat l’s (Uban), (1817), 4 Price, 65 ; 
Wils. Ex. 1 ; IK) E. R. 395, Ex. Ch. 

AnvotfUum ■ -Mentd. Vivian r. Cooliianc (IH,').')), 4 J)o O, M. 

& (}. 818. 

865. .] — The ordinary constructu^n of an 

Act of the legislature is cxpressio iinnu^ cst exclusio 
alierius (Tindal, (J.,J.). — Dewiiurst v. Eeiluen 
(1845), 7 Man. k (I. 182; Bar. k Arn. 439; 1 
iiUt. Beg. (^as. 271 ; l‘ig. k B. 16() ; 8 Scott, N. R. 
1013 ; 14 L. J. C. P. 126 ; IE. T. O. S. 337 ; 9 
.1. P. 407 ; 9 .fur. 376 ; 135 E. B. 79. 

Annnkdwns • -Mentd. Powoll i'. I’rxcc (1 847), 4 C. B 105 ; 

.InllilTe r. Idco (1818). 2 Lut. Kok'. Caa 90; Powmill v. 

Dawfion (1851), 2 Lut. Peg. Cas. 177; Thompson v. 

Ward, Ellis v. Burch (1871), L. 11, 0 C. P. 327. 

866. Interference with privilege of Parliament.] 

— (1) It is not lu'causc ex inajore. eauicld several 
Acts of J’arhament have ttiought' it necessary 
specially to reserve that privilege that it is to be 
held to bo abolislied A anniJiilated in (‘very other 
Act of Parliament in wJiicli it is not expressly 
ivscrved (lAmi) Datueuley, C.). 

(2) The privilege whi(Ji had been establislied by 
Common Jiaw A recognised on many occasions by 
Act <rf Parliament sliould be held to be a continuous 
piivilege not abrogatcul or struck at unless by 
express words in the statute (Eoki) Hatuekley, 
C.). 

(3) That Act [4 Geo. 3, c. 33] has long since been 
swTpt away ; but tiiough it lias been repealed, its 
effect as a declaration of the law must still be 
considered operative k therefore the legislatui*e 
in the subsequent Acts of Parliament lias not 
deemed it necessary to follow its very words (Iaird 
Westbttry). — Newcastle (Duke) v. Morris 
( 1870), li. B. 4 11. L. 601 ; 40 E. .1. Bcv. 4 ; 23 
E. T. 669 ; 35 .7. P. 548 ; 19 W. B. 26, IE E. 

867. Exclusion by inadvertence.] — (1) When- 
ever we And that an outrage on the comity of 
nations will bo produciul by our giving full effect 
to general words in a statute, wo must put upon 
those words suc h a limitation as will exclude that 
outrage (Lord Esher, M.B.). 

(2) The maxim cxpressio uniiis exclusio alierius 


has been pressed upon us. I agree with what is 
said in the ct. below by Wiu,8, J., about this 
maxim. It is often a valuable servant, but a 
dangerous master to follow in the construction of 
statutes or docvmients. J’he exclusio is often the 
result of inadvertence or accident, k the maxim 
ought not to be applied, when its application, 
having regard to the subject-matter to which it is 
to be apiilied, leads to inconsistency or injustice. 
I think a rigid observance of the maxim in this 
case would make other provisions (jf the statute 
inconsistent, k absurd, k i‘o.suH. in injustice. I 
cannot tliercfore permit it to govern my decision 
(I. 1 OPES, I^.J.). — ('oLQXTHoijN V. Brooks (1888), 21 
Q. B. I). 52 ; .57 Ij. .J . Q. B. 439 ; 59 E. T. 601 ; 62 
J. P. 646 ; 36 W. B. 657 ; 4 T. B. 494, G. A. ; 
on appeal (1889), 14 App. Gas. 493, II. L. 

Annotations : — As to (2) Consd. Lowo r. Dorllng, [190(5] 
2 K. B. 772 ; Gregg r. lUolianls, [1920] Ch. 521. 
(tenerallu, Refd. Oarbntt r. Durliura .loint. Coiiimitteo, 
11904) 2 K. B. 514, Mentd. London Bank ol Mexico & 
South America r. Anthorpe, [1891] 2 Q B. 378 ; BarUiolo- 
may Brewing Co. (of Hochostor) r VV'yiit t, Noiicl Dynamite 
Trust (Jo. V. Wyatt, [1893] 2 {.i B. 499; Sail Ihiulo 
(Brazilian) Pv. v. Carter, 11896] A C. 31 , A[)thorpe v. 
Schoenhofen Brewing Co, (1899), 80 L. T. 395 , L. 0. C. 
r, A.-G., [1901]A. C. 26 ; P. a. Clerkenwell, (!eneral Comrs. 
of Taxes, [1901] 2 K B. 879 ; Kodak v. Clark, (1903) 4 
Tax Cas. .54 9 ; Do Beers Consolidated Mines v. Howe 
(1905), 21 T. L. P. 460 ; Gramophone & l^qumriter v. 
.‘-^tenloy, [1908] 2 K. P. 89 , Amerie.iii 'I'lireati Co. v. 
Joyce (1912), 106 1.. T. 171 : IJvorpool .V London it Gloho 
Insee. v. Bennett, Bneo a. Northern Assee., Bneo v. Ocean 
Accident & Guarantee Corpn., [1912] 2 K. B. 41 ; Drum- 
mond i’ Cnlhns, 11915] A. 0. 1011 ; Mitchell v, Egyptian 
Hotels, [1915] A. (\ J022 ; ICmisington Income Tax (Jomrs. 
V. Aramuyo, [19)6] 1 A. C. 215 ; Prooke r, I. P. Comrs., 
119181 1 K. B. 257 ; Greenwood a, Smidth (1921), 91 
Ji. .1. K. B. 319 : I 11. (Jomrs. v Sausom, [1921] 2 K. B. 
492; Singer v. Williams, [1921] 1 A, C, 41; Wanklo 
Colliery Co. v. I. R. Comrs.. [1921] 3 K. B. 34 4 ; WilUams 
V. Singer, Pool v. Royal Exchange Assee,, [1921] 1 A. C. 
(>5 ; jlradhiiry v. English Sewing Cotton Co. (1923), 8 
Tax Cas 481 ; Alian/.a Co. r. 1. !(. Comrs., [1925] A. C. 
611 ; FouJsham v. Pickles, [1925] A. C. 458 ; Swedish 
Central By. r, ThoinpHon, [1925] A. C. 495 ; Whelan v. 
Helming, [1925] 1 K. P, 387 ; Whitney w. f. R. Comrs. 
11926] A. C 37 ; tiheo v Baker, [1927] 1 K. B. 109 ; I. R. 
Comrs. r. Pakenham, I. R. Comrs. v, Longford, [1928] 
1 K. B. 118. 


D. Sfafuies Applicable to England and Scotland. 

Sec Inlcrprc'tation Act, 1889 (c. 63), s.s. 23-25, 
28, 29. 

868. Not construed technically.] — In constru- 
ing the statute, we must bear in mrnd that, as it 
ajjplics to the vlrole of the United Kingdom, the 
language of the logislal/urc' must ho taken in its 
popular sense, witlioiit regard to technicalities, 
wlicthor of Engli.sli or of Scotch law.— S altoitn 
(Lord) v. Advocate General (1860), 3 Macq. 
6.59 ; 3 E. T. 40 ; 8 W. B. 565, II. E. 

Annotations: — Consd. A.-G. v. Charlton (1876), 45 L. J. 

B. 354. Expld. Ineorno Tax Special I’nrposes Comrs. 
V. Pcmsel, [1891] A. C. 531. Refd. He Barker (1861), 30 
L. J. Ex. 404; Braybrooko r. A.-G. (1861), 31 L. J. E.x. 
177 : A.-G. V. Lilford (1864), 3 11. & C. 239 : A.-G. v. 
Upton (1866), L, R. 1 Exch. 224 ; He Cowley (1866). L. R. 
1 Exeh. 288 ; Lord Advocate v. Noray, [190.5] A. C. 531. 
Mentd. A.-G. r. FJoyer, A -(5. t\ Smythe ( 1 801 ), 31 L. J. Ex. 
404 : 2{e Do Lancey (1869), L. R. 4 Exch. 345 , Frs'er v. 
Morland (1876), 3 Ch. D. 075 ; Zetland v. Lord Advocate 
(1878), .3 App. Cas. 505 ; Charlton v. A.-G. (1879), 4 App. 
Cua. 427 : A.-G. v. Mitchell (1881). 44 L, T. 580 ; Machir- 
lane v. Lord Advocate, [1894] A. C. 291 ; Buchan v. Lord 
Advocate, [1909] A. C. 166 ; Ilamllton v. Lord Advocate. 
[1920] A. C. 50. 

869. Word construed In technical sense — ■ 
Appropriate to each country — “ Indictment.”] — 

It always requires the strong compulsion of other 
words in an Act to induce the ct. to alter tho 
ordinary meaning of a well-known legal term. As 
there is such a proceeding as an “ indictment,’* in 
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864 i. General rule. ] — Stkvknson v. 
Hunter (1903), 5 E. (Ct. of 

761.— SOOT. 


r. Apj)licaiion where leading to in- 
consistency or {njusticc.]~The maxim 
“ cxpressio unius est exclusio aUertus,” 
Bhould not be applied when it would 


load to mconsistoncy or iujustloe. — 
First National Bank of Idaho 
Sprinos, Colorado v. Curry (1910), 
20 Man. L. R. 217,— CAN. 

X X 2 
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Statutes. 


Sect, 2 . — liiile.s of interpretation : Svb-seci. 18 , D. ; 
sub-sect. \ C.Y 

Scotland, I tliink it is far moi-o in accordance with 
the true construction of the pi'oviso to say that it 
contemplates that “ indictment ” with respect to 
Scotland, & the well-known English indictment 
with respect to England, than to say that it means 
neither the one nor the other, but something differ- 
ing from either & including both (Denman, .1.). — 
R. V. Slator (1881), 8 Q. U. D. 267 ; 61 L. J. Q. B. 
246 ; 46 J. P. 694 ; 30 W. H. 410. 

870. “ Sequestrator.”] — It is sug- 

gested that the word “ sequestration ” is an 
English word, used in an English Act, & that it 
must have the same meaning that it would have 
in England. ... I do not follow that at all (North, 
J.). — Be WANZI5R, Ltd., [1891] 1 Ch. 306 ; 60 
L. .1. Ch. 492 ; 39 W. B. 343 ; 7 T. L. K. 151. 

871. Technical meaning in one country — 
Applied to analogous case in other country.] — 
Income Tax Hpecial Purposes C-omrs. v. Pemsel, 
No. 663, atde. 


Suu-SECT. 19. - IMistake in Statutes. 

A. In (fcncral. 

872. Presumption against mistake.] — R ichards 
V. McBride, No. 131, ante. 

873. .] — Income Tax Special Purposes 

CoMRH. V. PjoBiSEL, No. 663, mile. 

874. Unskilfulness or ignorance In draftsman- 
ship — Whether statute to be reduced to nullity — 
Where object & Intention clear.] — Where the mam 
object & intention of a statute are clear it must not 
be reduced to a nullity by the drafl-sman’s imskilful- 
ness or ignorance of law except m the case of 
necessity or the absolute intractability of the 
language used. — S almon v. Dcncombk (1886), 11 
App. Cas. 627 ; 65 1.. J. P. V. 69 ; 55 J.. T. 416, 
P. L. 

Annotations : — Apld. J!. f Vasey, llDOo] 2 K. B. 74 8 . 

IL (*, Ettridgc, Uyoy] 2 K. B. 21. 

B. liejceiwn of Woriis and J‘hrascs. 

875. Whether word or phrase may be disre- 
garded —Intelligible construction not otherwise 
possible.] — Where no meamng can be given to the 
words of a statute without lejccting some of those 
used in it, or where the statute would become a 
nullity wore all the words retained, the ct. lias 
power to read a sect, as though the words which 
make it meaningless, or nullify it, were not there 
{per Cur.). — R. v. E'rrRiDUE, [1999] 2 K. B. 24 ; 
78 L. J . K. B. 479 ; 100 L. T. 624 ; 73 .1. P. 263 ; 


25 T. L. R. 391 ; 63 Sol. Jo. 401 ; 22 Cox, C. C. 101 ; 
2 Cr. App. Rep. 62, C. 0. A. 

Annotation Mentd. B v. Woodman (1909), 2 Cr, App. Hep. 
67. 

876. Only in case of necessity.] — I think 

that the words of a statute never should in inter- 
pretation be added to or subtracted from without 
almost a necessity (Lord Bramwell). — Cowper 
Essex v. Acton Local Board (188i)), 14 App. 
Cas. 163; 68 L. .1. Q. B. 694 ; 61 L. T. 1 ; 63 
J. P. 766 ; 38 W. R. 209 ; 5 T. L. R. 396, H. L. ; 
rcv.sg. S. C, sub nom. R. v. Essex (1886), 17 Q. B. D. 
447, 0. A. 

Annotations .•—Mentd. lie London, Tilbury & Bouthond Hy. 
& Dower’s B'uJlc Schools (1889), 24 Q. B. D. 326; 
M’Munviv r.IAdwell (1889), 6 T. L. R, 76; lie Tyno- 
month Corpn. Sr Noithninberland, Same & TrovoJyan, 
Same & Ordo (1900), 67 J. P. 42.') ; Long Eaton Recreation 
Grounds Co. v. Mid. Rj% (1901), 71 L. J. K. 13. 74 ; Loudon 
Sc India Docks Co. r. North London Ry. (1903), Times, 
Feb. 6 ; R. r JMoiintford, Kx p. Ijondon United Tramways 
(1901), Ltd . [1906] 2 K. B. 814 ; Horton v. Colwyn Bay 
Sc Colwyn U. C.. [1908] 1 K. B. 327 ; R. v. Middlesex 
(Clerk of the I’eacc), [1914] 3 K. B. 2;)9 ; Holditeli v. 
Canadian Northern Ontario Ry.. [1916] 1 A. C, .'>36 ; 
Roeklngham .Sisters of Charity v. R., [1922] 2 A. C. 31 o. 

877. To give effect to intention of statute.] 

— Eff'ecl/ is to be given to the manifest intention 
of a statute, iSc if, in order to make that intention 
effective, it is necessary to suppress words in the 
statute, the words must be suppressed. — R. v. 
Vasey, [1905] 2 K. R. 748 ; 75 L. J. K. B. 10 ; 
93 L. T. 671 ; 69 .T. P. 455 ; 5t W. K. 21S ; 22 
T. h. R. 1 : 60 8ol. .To. J I ; 21 ('ox. C. C. 49, 
C. C. R. 

.innofation —Apld. R. r. EI(ri(Ig(>. |190!)] 2 K. B 21. 

878. - - Statute otherwise a nullity,] IL v, 
Ettridgj:, No. 875, anix. 

879. Obscurity of expression insufficient.] 

-Obscurity of expression A difficulty of con- 
struction are not sufficient grounds for rejecting 
provisions in Acts of Ihirliament (h'ARWEiJj, L-.T,), 
— Inland Revenue ('omrs. r. .Jokjey (No. 1), 
[1913] 1 K. B. 4 15 ; 82 L. .1. K. B. 162 ; lOS L. T. 
135 ; 76 J. P. .Jo. 616, C. A. 

880. Difficulty of construction insufficient.] 

Inland Revenue Cgmius. r. .Joiuey (No. 1), 

No. 879, ante. 

C. Supply of Words and l‘hrascs. 

881. Court not entitled to add words or phrases.] 

— ^Ve are not aware of any authority to show that 
if a statute direct coilain things to bo done to give 
eff ect to an instrument, without limiting a time for 
doing it, that such statute is to be construed as if 
it had said tliat it shall be sulficient if the thing 
be done within a reasonable time {per Luii.).— 
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8721. Presumption against mistake.] 
— Guest 1). Diack (1897), 29 N, 8. H. 
(17 R. & G.) 504.— CAN. 

872 11 . .]— A statute la never 

HuppoHod to use words without a mean- 
ing or that aio superlluous. —Medicine 
Hat CoiiTN. v. Howson, [1920] 2 
W. W. H. 811 , 53 D. L. R. 261 ; 15 
Alta. L. R. 508. — CAN. 

t. Tioo official versions of statutes 
—Fraich <4> English versions — Error 
in English version.] —A typographical 
or clerical error m the English text 
of a statute, as hy the insertion of the 
word ‘‘ these ” Instead of the word 
" thu’d ” cannot lie corrected hy 
reference to the Erench text in which 
no such error oceurs, Sc the ct. will not 
presume what meamng the Legislature 
intended, hut will take the text as It 
finds it. — AnciTAMHAULT v. Bov Sc 
POIUIER (1851), 2 L. C. It. 25.— CAN. 

a. Ambiguity in one version.] — 

Where one of the two official versions 
of a statute is capable of two coustruo- 


tions, hut the other version is capable 
of only one of those coustruotlons the 
ct. wlU apply the construction of tlio 
latter verHlon.— J affer v. I’arow 
Village Management Board, [1929] 

C. 1'. D. 267.— S. AF. 

b When right to alter mistakes erases.] 
— 'I'he power given to correct mistakes 
in the arrangement of titles, etc., of 
Rev, Htatute.s ceases when the text of 
the Act is printed. — It. v. McLaughlin 
(1855), 8 N. B. R. (3 All.) 159.— CAN. 

0 . Whether court may correct mis- 
Uike.]—Iie Heinze (1914), 29 W. L. R. 
131 ; 29 B. a. R. 99.— CAN. 

PART III. SECT. 2, SUB-SECT. 19. 

— B. 

877 1. Whether word or phrase may 
he disregarded — To give effect to 
intinlion of statute .] — In interpreting 
a Statute the ct. may in a proper case 
delete a word used by the Leglslatui'e 
& read In another, hut the ct. will not 
reject a word of clear meaning unless it 
is absolutely necessary to do so In 


order to avoid an absurdity or to 
prevent tlie manifest Intention of the 
legislaUire from being defeated. — 
.Skinner v. Palmer, [1919] W. L. D, 
39.— S. AF. 

PART HI. SECT. 2. SUB-SECT. 19.~C. 

881 1 , Court not entitled to add words 
or phrases.] — Although satisfied that 
there must have boon some error or 
oversight In drafting a statute, the ct. 
cannot correct the error or eupiily tho 
omisslnn, for that would be to l^slate, 
& not to Interpret the Act. — Larenok 
V. Laukni'E (1911), 21 Man, L. R. 145 ; 
17 W. L. R. 197.— CAN. 

881 ii. .] — Re MoCalluai v. 

Hurry (Alta.) (1911), 17 W. L. R. 
533.— CAN. 

881 ill. .]— Caaieron & Cameron 

t\ R., [1927] 2 D. L. R. .382 ; [1927] 
1 W. W. R. 624 ; 38 B, C, R. 191.— 

CAN. 

881 iv. .] — A,-G. V. Eleotriu 

Traction Oo. (1912), 7 Hong Kong 

L. R. 29.— HONG KONG. 
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Moss V. CiiAKNOCK (1802), 2 East, 399 ; 102 E. R. 
422. 

Annotations Reid. Palmer v. Moxon (1813), 2 M. & S. 43 ; 
Boyeon v. Gibson (1847), 4 B, 121. Mentd. JMostaer 
V. aUlosplo (1805), 11 Yes. 621 ; Mohs v. Mills (1805), 
6 East, 144 ; Hubbard v. Johnstono (1810), 3 Taunt. 177 ; 
mtclile V. 8t. Barbe (1813), 4 Taunt. 768 : Dixon r. 
Ewart (1817), 3 Mer. 322 ; The Frances (1820), 2 Dods. 
420. 

882. .] — I cannot concedo that wc are at 

liberty, upon any giound wliatever, to add a new 
tcmi to the statute (Oolekidge, J.j. — G wynne v. 
Buhnell (1840), 7 (1. A. Fin. .772 ; 0 Bing. N. 0. 
453 ; 1 Scott, N. H. 711 ; West, 312 ; 7 E. K. 
1188, IT. L. 

AnnoUitions ; — Consd. Sturgis v. Durell (1860), 2 L. T 808. 
Mentd. Ncgelen v. Mitchell (181 1 ), 7 M. & VV. 612 ; Galio- 
way r. Jackson (1812), .1 Scott, N. it. 753; Atkinson r. 
Davies (1813), 11 M. & W. 236 ; Do Wolf v. Bevan (18’4), 
14 L. J. Ex. 124 ; Gordon r. Kills (1811), 8 Jur. 670 ; K. 
V. Darbngtrm bobool (1841), 6 ii. B. 682 : Pun r. Graze- 
brook (1815), 2 C. B. 420 ; Aston v. Perkes (1816), 7 
L. T. O. S. 186 : Gregory v. Biamswlck (1846), 3 O. B. 
481: Coiillngr. ('0X0(1818), 6 G. B. 703 ; Kepp r. Wlggett 
(1818), 6 ('. B. 280 , Morris v. Chadwick (1810), 13 D. T. 
O. S. 208 ; ItiitlJiid v. Bugshtuv’ (1850), 14 Q. B. 860 ; 
Berwick Corpii. r. Oswald (1853), 1 E. & B. 205 ; Montreal 
Street B.\. «. Norrnaiidlii, [1917] A. C. 170. 

883. .] — Every day I see the noce.ssity of 

not importing into statutes words wdiicli are not 
to ])e found there (PA'rj'KHON, J.). -King v. 
Buiikelt, (1840), 12 Ad. A El. 4 I ’er. A Dav. 

207 ; 4 .Tur. 11()9 ; 113 Ih B. 880, sub uoui. It. v. 
Buukit.L, 0 L. .1. Q. B. .‘337. 

A nnofutmiis • — Apld. i’homas v. Bolton (1028), 139 L. T 
.107. Mentd. B. e likbflcld Corpn. (1811), 1 Q B. 4. >3 
Kingi. Share (1812), 3 (i> B. 31 . Joule r. ''i’ajior (18.51), 
2J,. M.Ari* 615 ; Clarke r\ Gant (1852). 22 /,. J. K\. 67 , 
JclTrevs v. Higgins (1853), 1 C K. K. 351 ; Hunt r. llibbs 
(1860), 5 II. 8: N. J23. 

884. .j — .ire undoiibUally liound to 

gj\T‘ to Acts of I’arhanieut a construction in 
accordonce with the plain intention of the legisla- 
tuie ; hut if Acts of I'arhament do not- use tlie 
words whuli ate nccessaiy to convey tludr in<*;in- 
ing, and the wairds used are wdiolly ino[)erativo, 
as appears to bt^ tlie case in Ilua instance, w'C do 
not feel just died in going the length of altering 
those w’oiils A of .sui>pJynig otliers winch shall 
give odcct to w'hal w.is pel Iiapa the intent (JjOitn 
i)ENM.\N, ([..J.). — (JllEKN V. WOOD (1815), 7 Q. B. 
178 ; 111. (^ B. 217 ; 5 J.. 'V. O. S. 72 ; 9 Jur. 

750 ; 115 E. B. 455. 

Annotation . - Mentd. Curtis v. Stovin (1880), Q. B. D. 
513. 

885. .j 'IMie consti'uetion of lire Act must 

be taken from the b.'ire words of the Aet. We 
cannot lisli out- what ])ossihly may liavo been the 
intention of tlie legislature; wc cannot aid tlie 
legislature’s deb'ctive phrasing of tJie Act ; we 
cannot add, A mend, A, by coinstruetiou, make up 
deficiencies wbuli are left there. If the legislature 
did intend that wdueh it has not ex[)re.ssod clearly ; 
much more, if tlu' legislature intended something 
very different ; if the legislature intended some- 
thing i>rett-y nearly t he opposite of what is said, it 
is not for judges to invent something W’hioh they 
do not meet wit Ji in the words of the text, aiding 
thf'ir construction of the text always, of course, 
by the context ; ... it is not for them so to supply 
a meaning, for, in reality, it would ho supplying 
it ; the true w’ay in these cases is, to take the 
words as the legislat-ure have given them, A to 
take the meaning which the wwds given naturally 
imply, unless where the construction of those 
words is, cither by the preamble or by the context 
of the words in question, controlled or altered ; A, 
therefore, if any other im^amng W'as intended than 


that wliich the words pm’port plainly to import, 
then let another Act supply that meaning, A 
supply the defect in the previous Act {per Ouii.). — 
CuAWFOUD i\ .Si'ooNER (1840), 0 Moo. P. 0. C. 1 ; 
4 Moo. Ind. App. 179 ; 13 E. R. 582, P. V. 

886. .] — We have no authority to intro- 

duce any qualification or condition into an Act 
of I^arhamont ; we are to interpret the language 
of the legislature (LoUD PAMPBELL, C.J.). — R. v. 
TuAFFOiiD (1850), 15 Q. B. 200 ; 4 New Mag. Cas. 
82; 1 New Sess. Pas. 130; 117 E. R. 434; steb 
iiom. R. V. 1 LANCASHIRE J.I., 19 L. ,T. M. P. 199; 
15 E. T. O. S. 159 ; 14 J. 1». .528 ; 14 Jur. 562. 
Annotations : — Mentd. H. r. Hammond (1850), 1 New S 088 . 

C.iH 3JG; H. Kent JJ. (1850), 11 J, P. Jo. 733. 

887. - - -.]— Poe v, JlAWKance, No. 1480, post. 

888. — .J — Fredericks v. Payne, No. 890, 

post. 

889. .“j -'riie rule in construing any instru- 

ment, either an Act of Parliament or any other 
document, is that it is not to be h(4d that there is 
a- condition pi I'cedent unless it is clearly expressed 
or unless such is the clear inference to he drawn 
from the language which is used (Brett, L.J.). — 
R.r. French (1879), ICE B. 1). .507 ; 48L. J.M.P. 
175 ; 41 E. T. 03 ; 43 J. P. 009 ; 28 W. R. 118, 
P. A. 

^iiniotalbon : — Refd. Swansea ImprovcineiitK A Tram. Co. 
r Svutiisea A Mumbles lly. (1880), 3 By. A Can. Tr. Caa. 
3'!0. 

890. .] --Notliing could be more mis- 

chievous than, because an Act of Parliament is 
deficient, to t ry A strain the facts in ortler to bring 
W'ithm the existing legislation that which has 
lieen left out of it (Wills, J.). — 1»elsall Coal A 
Ikon Oo. v. Eondon A North Western Ry. Co. 
(No. 2) (1891), 7 Ry. A Pan. Tr. (^as. 30. 

891. .) — The ct. ought to be slow to allow 

an interpretation to prevail wdiich w^ould introduce 
an exception which has not been made by the 
legislature (Mathew, E.J.). — Smith v. Pules, 
[1905] 2 K. B. 827 ; 75 E. J. K. B. 10 ; 03 L. T. 
754 ; 51 W. R 81 ; 22 T. E. R. 5 ; 8 W. P. P. 
110, P. A. 

Annotations He Fuller (1021), 10 L. G. B. 756 ; 

Hamptun r. Wlnword, I102JJ 2 K. B. 660. 

892. Casus omissus.J — (1) If that has 

been a ciisns oiinssiis 1 think it ought to he con- 
strued in a way most fa\ ourable to those who are 
seeking to defend theu* jrroperty from invasion. . . . 
A manufactory does not cease to be one because 
another person lias a light of wdiy' over it (IjORD 
Pkan worth, L..E). 

(2) Where tlie construction of an Act of Parlia- 
ment, under winch property is to be taken com- 
])ulsorily is doubtful, it should he construed most 
favourably to those wJio si'ck to defend the pro- 
perty from innovation. — Sp.arrow i\ Oxford, 
WOKCESTJOH A WolA'ERHAMl’TON RY. OO. (1852), 
as reported in 7 live A Pan. Pas. 92 ; 21 E. J. Ph. 
731 ; 19 E. T. O. S. 131 ; 10 Jur. 703, E. JJ. 

Annotations: — (tnierally, Mentd. Salisbury v. G. N. Tly. 
(1852), 17 (J. B. 810 ; IMucduu v, Loudou A Blaokwall lly. 
(la.M!. 1 K. A J. 31 ; Sparkman v. G W. By. (1855), 1 
Jur. N. S. 790 ; Ifodyros r, Mot. By. (I860), 28 Boav. 100 ; 
HajmcH f'. llajuios (1861), 1 Drow. A Sm. 426; St, 
Thomas’s Hospital v, Chanm? Cross lly. (1861), 1 John. 

A IT. 400 : lli'dditi ^Metropolitan Board of Works (1862), 

4 Do G. F. A J. 532 ; Furuiss t'. Mid, lly. (1808), L. R. 6 

893. — ~ .] — This is a casus omissus A 

wc cannot legislate for it (Pockbhrn, 0..r.). — R. v. 
Denton (Inhabitants) (1804), 6 B. A S. 821 ; 34 
II. j. M. P. 13 ; 11 E. T. 371 ; 29 J. P, 151 ; 11 


892 1. Casus oinii',sus.\ — Whoro 

it appears from the whole of a statute 
that there is a casus omissus, it Is not 
for the cts. to supply the oinlsslon or 


to road Into tho statuio what it may 
think I’arliameut would have inserted 
had its attention boon drawn to the 
matter. — C orby v. McArthur, Bar- 


clay i’. Bamr, Smith v. Same, Rep- 
MONi) r. Savie, Haixey !•. SVME (1903), 
23 N. Z. L. 11. 419.— N.Z. 
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Statutes. 


Sect. 2 . — Buies of interpretation: Sub-sect. 19, C. & 
D. Sect. S : Sub-sects. 1 2.] 

.Tur. N. 8. 172 ; 13 W. 11. 143 ; 10 Cox, 0. C. 61 ; 
]22 E. It. 1036. 

894. .] — It seems to me to be a casus 

omissus from the Act altogether & if that be so . . . 
I cannot supply the deficiency (PeaiisON, J.). — 
Be Knatchbull’s Setoled Estates (1884), 27 
Ch. 1). 349 ; 54 L. J. Ch. 154 ; 61 L. T. 695 ; 33 
AV. It. 10 ; on appeal (1885), 29 Ch. D. 588. C. A. 
Annotalions : — Mentd. AV Sebriphts’ S. E. (188(5), 33 Ch. D. 

1211 ; lie Epmout's S. E. 11890), 45 Ch. D. 395 ; Re 

Dahaon’s S. E., fltiyi] 3 Ch. 522 ; Re Howard’a S. E., (1892] 

2 Ch. 233 ; Ex y. Caatlo Bytham, Ex y. Mid. Ry., [1895] 

} Richardson, Richardson v. Richardson, 

(I900J 2 Ch. 778 . Rc Manchester’s Settlmt., [1910] 1 Ch. 

106. 

895. .J — ItEiD V. AVilson <& AVard, 

ItEiD V. AVilsun & King, No. 1606, post. 

896. Unless for cogent reasons — Avoidance 

of repugnancy.) — Tliere i.s always a strong objection 
to introducing words into an Act of Parliament, & 
it ought never to be done unless absolutely neces- 
sary in order to avoid repugnance to good sense 
(Pollock, C.B.). — Ekedericks v. Payne (1862), 
1 II. A C. 584 ; 32 L. J. M. C. 14 ; 7 L. T. 329 ; 27 
J. Ih 101 ; 8 Jur. N. 8. 1109 ; 11 AV. ft. 36 ; 158 
E. It. 1016 ; sub noin. Payne v. Pi{ei>ei:ick.s, 1 
New Ttop. 32. 

897. Provisions not obvious.] — It is, I 

think, a mistake to suppo«.o tliat this part of the 
Act was passed simply for the benefit of the .ship- 
owner, A so to af)p roach its construction from that 
point of view only. This part of tlie Act was 
pas.sed, I should suppose, for the convemence of 
commerce, A m order to facilitate the despatch of 
business. Possibly it may bo used unreasonably 
or even oppi’c.ssively by pei’sons who are more 
bent on givung ti’oubic to others than doing theu* 
own business in a l)usines.s-liko way, if such persons 
there be. But that is hardly a rGa.son for doing 
violence to language tolerably plain, or for import- 
ing into the enact nn'ut provisions which are not 
obvious if it be construed fairly A without a.ny 
leaning to one side or the other (Lord Mac- 
NAOllTKN). — AVjIITE A (_'o. PcitNESS, AVlTIlY' A 
Co., [1895] A. 0. 40 ; 01 I.. J. Q. B. 161 ; 72 L. T. 
157 ; 7 Asp. IVl. L. C. 674 ; 11 Tl, 53, 11. J.. ; revsij. 
8. C. sub nom. FruNEss, AVitjiy A Vo. v. AVui'I'E 
(AV. N.) A (’o., [1894] 1 Q. B. 483, C. A. 

AnnotaUans • — Mentd. Montgomery v. Fov, Morgan. [1895] 

2 Q. B. 321 ; Euterpe S.S. Co, r. Bath (i897), 2 Com. Caw. 

199 : MeChoanc v. Oyles (No. 2) (1902), 71 L. J. Ch. 410 ; 

Akt. Ocean v. Harding, [19281 2 K, B. 371. 

71. Conjutictice and Disjunctive Words. 

898. Power of Court — Whether disjunctive read 
as conjunctive.]- -II. v. Cole (1801), cited in 2 
East, P. C, at p. 767. 

Annotahima .—Mentd. A.-O, v. King (1817), 5 ITioo, 195 ; 

It V. Wdey (18.50), 4 Cox, C. C. 414. 

899. - — — .] — I know no authority for 

such a proceeding unle.ss the context makes the 
necessary meaning of “or” “and,” as in some 
instances it does (Lord nAi,SBURY, C.).— Mersey 
Docks A Harbour Board v. IIendjirson 
Brothers (1888), 13 Api). Cas. 696 ; 68 L. J. Q. B. 
152 ; 69 L. T. 697 ; 37 VV. K. 449 ; 4 T. L. B. 


703 ; 6 Asp. M. L. 0. 338, H. L. ; revsg. 8. C. 
sub nom. Henderson Brothers v. Mersey 
Docks A Harbour Board (1887), 19 Q. B. D. 
123, C. A. 

Annotations ; — Apld. Walker v. York Corpn., [1906] 1 K. B. 
724. Mentd. "Ihe Rutland (1896), 65 L. J. P. 91 ; Mersey 
Hocks & Harbour Board v. Tvdgge (1898), 67 L. J. Q. B. 
604. 

900. .] — In construing a statute 

“ or ” may be read as “ and ” if the context makes 
that the necessary meaning. — AV alkeh v. York 
Corpn., [1906] 1 K. B. 724 ; 75 L. J. K. B. 413 ; 
94 L. T. 744 ; 70 J. P. 270 ; 54 AV. K. 493 ; 22 
T. L. B. 456 ; 50 8ol. Jo. 391 ; 4 L. G. B. 624, 
D. C. 

Annotation ; — ConsA.. BroAvn v. Harrison, ITourani v. Same 
(1927), 137 L. T. 549. 

901. .] — The case of M^alArr v. York 

Corpn. i No. 900, ante, showed that to obtain 
consistency it was legitimate for him to read “ and ” 
instead of “ or ” A to do so would give a less 
surprising I'c.sult tiian to alter the latter i)art of 
the sub-section (Mackinnon, — Brown (B. F.) 
A Co., Ltd. v. Harrison, Hottrani v. Same (1927), 
137 L. T. 519 ; 43 T. L. B. 394 ; 17 Asp. M. L. C. 
294 ; on ajijxnd. 96 L, J. K. B. 1025, C. A. 

AnnoUihons : — Reid. GoHhC Millard v. Canadian Covornment 
Morebaut Marine, American Can. C:o. r. Same, 11927] 
2 K. B. 432 ; Croon v. Pi'eniler (Jlynrhouwy Slate Co., 
11928] 1 K. B. 5(51. Mentd. Foreman & EllainK w, Federal 
Steam Navigation Co., [1!)28] 2 K. B. 4 21 ; Cotiao Millard 
V. Canadian Government Merchant Alarino (1928), 45 
T. L. R, 63, 

902. Y ou do sometimes read 

“ or ” as “ and ” in a statute. . . . But you do not 
do it unless you are obliged because “ or ” does 
not generally mean “ and ” and “ and ” docs not 
generally mean “or” (Scrutton, Ij.J.). — Green 
V. pREJvnER Glynhhonwy Slate Co., [1928] 1 
K. B. 561 ; 97 L. J. K. B. 32 ; 138 L. T. 00 ; 20 
B. AV. C. C. 503, C. A. 

Sec-t. 3.- statutory PROVISIONS FOR 
INTERPRETATION. 

Sub-sect. L— In GENEitAi,. 

See, goierally. Interpretation Act, 1889 (o. 63) ; 
Statutes (Detinit ion of Time) Act, 1880 (c. 9). 

903. Measurement of time — Statutes (Definition 
of Time) Act, 1880 (c. 9) — Greenwich mean time.] — 
The cxpres.sion “ sunset ” in J.oeal thivornment 
Act, 1888 (c. 41). s. 68, is not an expression of titne 
witliin above Act, A a liicyclist is not compc'Ued 
under sect. 85 to light his lamp an hour after sunset 
according to Greenwich mean tune, but according 
to the time of sun.sot aa it varies at dilferont places 
in England. — Gordon v, (Ann (1899), 68 Y. J. 
Q, B. 434 ; 80 L. T. 20 ; 03 .). P. 324 ; 47 AV. B. 
269 ; 15 T. L. B. 165 ; 43 Sol. Jo. 225, 1). C. 

904. Singular includes plural.] — AVith regard 
to the meaning of “ patentee,” I can find no clear 
decision aa to what ia the true meaning of the 
definition of ” patentoc ” in Ihitents A Designs 
Act., 1907 (c. 25)), s. 93, namely, ” the person for 
the time being entitled to the benefit of a patent.” 
The words must, of com*se, bo read as meamng 
person or persons (Comptroller-General). — 
Goltstein’h Application (1910), 27 B. P. C. 289. 


896 i. V ntess for cogent reuanns - 

Aioulatu'C of rcpugnanxu.i — Wheu tli 
intention of the legislature cun h 
collected from the fetatutc Itself, word 
Jtinv he modified, altered or supplic 
in the Htatuto, so as to ol)viate an 
iepugnnn(' 5 ' to, or inconsisl/cncy wit 

Mieb intention — Ootn r. o’Kkkff 
(1859), 1, 11 . 10 c. u. 393, 416.- -IR. 


896 ii. - 
COIU’N. V. 
59 Be. L. 


-TT .1-Gla 

Mit'KEr,, 11922] B. C, 
11. 153.— SCOT. 


PART III. SECT. 3, SUB-SECT. 1. 

d. Instruments Act, 1890 — /Strict 
construct iem necessarj/.J — The ct. has 
always insisted that the dlrectioxiH given 
hy the above Act shall ho strictly 
followed. Tho statute creates Its own 
practice, & that being so, tho old 
practice does not apply. — Lister v. 
Schulte, [1915] V. L. R. 374.— 
AUS. 

e. Whether assistance nuiy be de- 
rived from same words in other statute.] 


— The Interpretation of general terms 
in a statute cannot he assisted hy 
reference to tho luterprottitlon clause 
lu another statute, by which tho same 
terms are In it given a special con- 
struction. — BAINniUUUIfl V. JCriQUlMALT 
N Nanaimo Jtv. (5o. (1895). 4 B. (J. R. 
181: 11896] A. C. 561.— CAN. 

f. Whether general inter yretation 
statute controls special statute's inten- 
tion.] — A general Inteiprotatlon statute 
cannot be Invoked to control the plain 
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905 . -.] — Interpretation Act, 1889 (c. 63), 

provides that in every Act passed after 1850, 
unless the contrary intention appears, words in 
the singular shall include the j)lural. — Tie Cl.ky- 
ton’8 Settled Estates, [1026] Oh. 279 ; 95 
L. J. Ch. 169 ; 134 L. T. 568 ; 70 Sol. Jo. 427. 


Sub-sect. 2. — Interprb:tation Clauses. 

906. Object of clauses.] — The object of these 

Acts being framed with these interpretation 
clauses is, by the means thi'ough the agency of 
the interpretation clause, to avoid the necessity 
of frequent repetition in describing all the subject- 
matter to which the Act was intended to apply. 
It uses one exyiresaion then by the interpretation 
clause, declares that that expression shall have 
certain meanings other than the ordinary meaning 
of the word used ; & the way to apply that inter- 
pretation clause is, when you find the word used 
in other enactments, to follow the direction of the 
interpretation clause &, according to the subject- 
matter, to read it as if it contained the other words 
which, by the interpretation clause, it is meant to 
include (Lord Co'n'ENifAM, — A.-G. r. Wor- 

cester (JoRPN. (1846), as reported in 15 L. J. Ch. 
398 ; 8 L. T. O. S. 85, L. C. 

907. Mode of application.] — A.-G. v. Wor- 
cester CORPN., No. 900, aide. 

908. Utility.] —It has been very much doubti;d, 
& I concur in ( hat doubt, whether these interpre- 
tation clauses, wliieh are of modern origin, have 
not introduced more mischief than they have 
avoided, for they have attempted to put a general 
construction on words which do not admit of such 
a construction in the dilTeront senses in which they 
are in(<roduced in the varitius clauses of an Act 
of Pailiament (Loru) St. Leonards, C.). — Ely 
(Dean) v. Bliss (1852), 2 De G. M. & G. 159 ; 20 
J;. T. (). S. 35 ; 42 E. U. 950, L. C. 

; — Refd. Irish Ijand (Umimisslou v. Grant 
^ Mentd. Esdalle I’. Payiio (1889), 

(is) L. T. 910 ; Ilowltt v. Harrington, [1893] 2 Ch. 497. 

909. .] — I Jiopc (ho time will come when 

M'e shall SCO no mure of interyn'ctation clauses, for 
they generally lead to confusion (Cockburn. O.J.). 

WAifEFTiiLD Board of Heai-th v West Bidino 
A Grimsby By. Co, (1865), as reported in 0 B. & B. 
79f ; 122 E. B. i;{86. 

Annotation Mentd. Muir v. Horo (1877), 47 L. J. M. C. 17, 

910. .] — -The interpretation clause [is] a 

modern innovation & frequently does a great deal 
of haiTn (Blackburn, J.). — Lindsay v. Gundy 
(1876), 1 Q. B. D. 318 ; 45 L. J. Q. B. 381 ; 34 
L. T. 314 ; 21 W. K. 730 ; 13 Gox, G. G. 162 ; on 
appeal, suh nom. (!undy v. Lindsay (1878), 3 
App. Gas. 459, 11, I,. 

Annotations : — Mentd. tie Rcocl, Ex p. Barnett (1876), 3 
’ Attenborough i\ St. Katharines' Dock Co. 

(1878), 3 C. P. D. l.'iO ; ISIoyoo v. Newin^on (1878), 4 

Q, B. D 32 ; Babcock v. Lawson (1879), 4 Q. B. D. 394 : 

JL 0 . Central Criminal Court JJ, (1880), 18 Q. B. D 314 ; 

(1887), 12 App. Oas. 471 , Henderson 
^ 6ha,Ln8. [1895] 1 Q. B. 521 , Kings Norton Metal Co. 

V. Edridge, Merrett, Same r. Koberts (1897), 14 T. L 11. 

98 ; BaliUe’s Case, [1898] 1 Ch, 110 ; O. W. Hv. v. London 

A County Banking Co., [1901] A. C, 414 ; Whitchom v. 

Davison, [1911] 1 K. B. 463 ; Phillips v. Brooks, [1919] 


2 K, B. 243 ; Folkos v. King, [1923] 1 K. B. 282 ; Nanka- 
Bruce v. Commonwealth Trust, [1926] A, C. 77 ; Greer 
«. Downs Supply Co., [1927 ] 2 K. B. 28 ; Lake v. Simmons, 
(1927) A. C. 487. 

911. Scope of clauses — Whether definition for 
all purposes.] — We apprehend that an interpreta- 
tion clause ... is not to be taken as substituting 
one sot of words for another, nor as strictly 
defining what the meaning of a word must be 
under all circumstances (Lord Denman, C.J.). — 
R. p. Cambridgesiiire J.L (1838), 7 Ad. & El. 480 ; 
1 Per. & Dav. 249 ; 1 Will. WoU. & II. 698 ; 8 
L. .T. M. G. 6 ; 112 E. It. 551. 

Annotations : — Mentd. B, v. VVestbury (1844), 8 J. P. 532 ; 
K. V. Holy Trinity, Exeter (1851), 4 New Seas. Caa. 438. 

912. .] — It would be a most extra- 

ordinary conclusion for your Lordships to arrive 
at that because for a particular purpose ... it is 
provided in the interpretation clause of an Act of 
Pai-boment that fixtures are to ]>e deemed personal 
chattels, therefore they are made yiorsonal chattels 
for all intents & purposes (Lord (hiELMSFtniD). — 
Meux V. .Jacobs (1875), L. B. 7 li. L. 481 ; 44 
L. J. Ch. 481 ; 32 L. T. 171 ; 39 J. P. 324 ; 23 
W. R. 526, II. L. 

Annotations : — Mentd. Bain v. Braiul (1876), 1 App. Caa. 762 ; 
/•V Eslick, Ex p. Alexander (1876), 4 Ch, I). 503 ; Cross v. 
Barnes (1877), 46 E. J. Q. 1$. 479 ; Jlr TretJiowan. Er p. 
Tweedy (J877), 5 Ch. 1). 559 ; I'alne r. Matthews (1885), 
.53 L. T. 872 ; Sanders v. Davis (1885), 15 Q, B. D. 218 ; 
Topham v. Groenslde (51az(*d Fire-Brick Co. G887), 37 
Ch. U. 2S1 : Thomas v. Kelly (1 888), 60 L. T. 1 14 : Gough 
V. Wood, [1894] 1 Q. B. 713 ; Ellis v. Glover & Hoiison, 
[190S] 1 K. B. 388 ; Re Hogorstone Brick & Stone Co., 
Southall V. Wescombe, [1919J 1 Ch. 110. 

913. Definition to be consistent with 

remainder of Act.] — An inter[)retation clause in 
an Act of I*arl lament should })0 undrii’stood to 
define the meaning of the word thereloy inter- 
preted in cases as to which there is nothing else 
in the Act opposed to or inconsistent with that 
interpretation. — M idiand Ry. (Jo. v. AMBEROA'rE, 
Nottingham <&.Bo«T(on A Eastern .Junction Ry. 
(Jo. (1853), 10 Hare, 3.59 ; 1 W. 11. 1 62 ; 68 E. R. 965. 

Aiiruitatwns : — Mentd. Powell DuiTryn Steam Coal Co. v, 
Tafl Vale Ry. (187.1), 29 L. T. 575 ; Hall v. L., B. & S. C. 
Rv. (1885), 15 Q. B. D. 50.). 

914. Whether restrictive or enlarging.] — 

Tlic argument ... is one which I have heard very 
froqueiiDy, viz., where an j!)ct says cert-ain words 
.shall include a certain thing, that the words must 
apply exclusively to (hat which th(\v are to include. 
That is not so (Blackburn, .1.).— /Jj: p. Ferguson 
(1871), L. R. 0 Q. B. 280 ; 40 L. J. Q. B. 105 ; 

L. T. 96 ; 19 W. R. 746 ; 1 Asp. M. L. C. 8 
uom. Kc Thames Steaaier, Ex p> Ferguson, 35 
J. P. 468. 

A nnntalions .* — Apld. The Gauntlet (1871), L. R. 3 A. & E. 
381. Refd. The Mao (1882). 7 P. 1) 126, Mentd. Tho 
C. S. Butler (1874), L. K. 4 A. &; E. 238 ; The Ga.s Float 
Whltton No. 2, [1896] P. 42. 

915. .] — The interpretation clause is 

not of a restrictive but of an enlarging character 
(Sir R. Piiillimore). — The Gaunti-et (1871), 
L. R. 3 A. & E. 381 ; 40 1.. J. Adm. 34 ; 25 L. T. 
69 ; 1 Asp. M. L. G. 86 ; on appeal, sub nom. Dyke 
V. Bllioi’T, The Gauntlet (1872), L. R. 4 P. 0. 
184, P. G. 

Anruitation : — Mentd. Palmer v. HutcliinBon (1881), 6 App. 
Cob. 619. 


Intondmont of a special aintntc. — 
RK’HAUds V . Wood (1906), 12 B. C. U. 

1 82. — CAN, 


g. Rwfit of draftsman to rely oi 
Interpretation .'lo(.]— In these days th( 
passing of Acts modifying existixi! 
statutoB, Is not Infrcfiucut . & tho drafts 
man Is entitled to roly ou Intorpretalloi 
Act.— Re MAcDoroATx’s Ehtatk 
G027J 3 D. L. R. 401 : [1927] 

w. W. n. (J12 ; 21 Sask. 1^. R. 397.- 


PART III. SECT. 3, SUB-SECT. 2. 

908 i. Object of clauses.] — It Is 
recognised in England to bo a rule with 
regard to tho effect of iutcrpretatiou 
(iausoB of a comprehensive nat ure that 
they are not to be taken as strictly 
defining w'hat the moaning of a word 
must ho under all clreumstances, hut 
merely as declaring w'hat things may 
be comprehended within the term 
whore the circumstancea roqulro that 


they should. — R. v. DkSouza (1911), 
I. L. R. 35 Bora. 412.~IND. 

907 1. Mode of application .] — “A 
definition clause does not necessarily, 
in any statute, apply in all possible 
contexts In which tho w'ord may 1)6 
foxmd therein. If defined expressions 
aix) used in a context which tho 
dolUiition will not fit, then the words 
may be interpreted according to their 
ordinary moaning.” — STUATuriRN v. 
Padden, [1926] S. C. (J.) 9.— SCOT. 
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Statutes. 


Sect. 3, — Statutory 2 )rovisions for wterpretaiion : 
Sub-aert. 2. Sect. 4 : Stib-sec ts. 1, 2, 3 <fe: 4.] 

916. .] — TJie intci’i^reiation clause is 

not restrictive. It does not say that the word 
“ street ” shall be conlined to any highway not 
being a turnpike road, but that it shall “ apply to 

6 include any highway not being a turnpike road,” 
etc. That is enlarging, not restricting the meaning 
of “ street ” (Cotton, L..T.). — Nutteu v. Accring- 
ton Local Loajid (1878), 4 Q. B. D. 375; 48 
L. J. Q. B. 487 ; 40 L. T. 802 ; 43 J. V. 035, C. A. ; 
ou ajrpcal sub nom. Accrington Corpn. v. Nutter 
(1880), 43 L. T. 710, H. L. 

Annotations : — Mentd. Swansea Improvement & Tram. Co. 
V. County Roads Board for Glamorganshli'e (1879), 41 
L. T. 683 ; lie Stamford & arrlngton, I^ayno v. (Irey, 
11911] 1 Ch. 618. 

917. Natural sense of words not excluded.] 

— The legislatm’e, in sect. 105, from the context 
show that they are using the words “ new street ” 
in the ortiinary &: natural sense of the word ; A it 
does not follow that because, in the interpretation 
clause, they say the expression “ new street ” 
shall include cei-tain other things, we arc to say it 
does not include its own natural sense (Blackburn, 
J.).- JkiuND V. Plumstead Board op Works, 
Northbrook (Lord) v. Plumstead Board of 
Works (1871), L. B. 7 Q. B. 183 ; 41 L. J. M. C. 
61 ; 25 L. T. 4G1 ; 3(5 J. P. 4t58 ; 20 W. B. 177. 

AnnoUitions ; — Apld. St. Giles. Camberwell Vestry Crystal 
J’alaec Co., 1189*3] 2 Q. B. 33. Befd. St. Slary Islington. 
Vt'stiy V Barrett (1871), L. H. 9 g. B. 278 ; Blumst-ead 
Board of Works v. British Land Co. (1876), L. It. 10 Q B. 
203 ; L. B. N S. C. Ity v. rtt. Giles, Camberwell Vestry 
(1879), 4 Kx. 1). 239. Mentd. Dryden r. I’utney Overseers 
(1876), 1 Ex D. 223 ; G, E. Jty. r. Hackney Dlstnct Works 
Board (1883), 8 Aitp. Cas. 687 , Ilobiuson v. Barton 
Eccles L. B. (1883), 8 App. (’as, 798 ; Hornsey Distrlet 
Coujicil r. Smith, [1897] 1 Ch. 813; Allen v. Fulham 
Vestry (1898), 79 L, T. 190; Clcrkoiuvell Ve.stry v. 
Edmondson, 11901] 1 K. B 264 ; St.retford IJ. D. C. v. 
Itlaiichester South Junction A Altrincham By. (1903), 
(jSJ.B. 69 

918. .] — An interpretation clause 

should be used for tlic pm*pose of inteipreting 
v oi'ds which are ambiguous or equivocal A not so 
as (o disturb tlie meaning of such as are jilain 
(Lush. J.).— B. r. Pearce (1880), 5 Q. B. 1). 38(5 ; 
40 J.. J, M. C. 81 ; 28 W. B. 5(58, D. C. 

919. — — — .] — The fact that the word 

“ parent ” includes by the intci'iiretation clause 
other jiersoiis, guardians, persons liable to main- 
tarn, & persons wlio have tlie actual custody, if 
there be any such, does not a])i)ear to me to prevent 
the operation of the word “ parent ” m its primary 
A ol)vious sense, where there is a person who 
coTiie.s under that description (Lord Coleridge, 
('..7.). — London School Board r. .Tack.son (1881), 

7 Q. B. V. 502 ; 50 L. J. M. C. 134 ; 45 J. P. 760 ; 
30 \V^ B. 47, 1). C. 

920. Interpretation of ambiguous or 

equivocal words.] — B. v. Pearce, No. 918, atUe. 


the common lavsb— Chudleigh’s Case, Diid^oN v. 
Pkeine (1695), 1 Co. Rep. 113 b; 1 And. 309; 
Poph. 70; 70 E. B. 261. 

Annotations: — Beld. ritzwllUam’s Coho (1606), C Co. Rop. 
32 a ; Mlldmay’s Case (1606), 6 Co. Rep. 40 a. Mentd. 
Butler V. Baker (1591), 3 Co. Rep. 25 a; Woodllfl v. 
Drury (1595), Cro. Ellz. 439 ; Archer’s Case, Bald\vln v. 
Smith (1597), 1 Co. Jlcp. 63 b; Smith v. Belay (1698), 
Cro. Eliz. 630; Corbet’s Case (1699), 2 And. 134; Scymor’s 
Case (1612), 10 Co. Rep. 96 b ; Portington’s Ceise (1613), 
10 Co. Rep. 36 a ; Blamford v. Blamford (1615), 3 Bulat. 
98 ; Bowlea’a Caao (1616), 11 Co. Rop. 79 1) ; Havergil v. 
Hare (1616), 3 Bulat. 250 ; Buncombe v. Wingfield (1618), 
Hob. 254 ; Elvis i*. York (Archbp.), Taylor & Bisliop 
(1619), Hob. 315 ; Buckley r. Slmonda (1623), Win. 69 ; 
Seehcverel v. Dale (1627), Poph. 193 ; Beck’s Case (1630). 
Lltt. 344 ; Napper r. Sanders (1632), Hut. 118 ; Kent 
V. Steward & Scott (1634), Cro. Car. 368 ; Spirt v. Bence 
(1634), Cro. Car. 368 ; Horo v. Dix (1061), 1 Sid. 25 ; Borry 
V. While (J662), C). Bridg. 82 ; I’inker v. Llteott (1666), 
O. Bridg. 373; Pybus v. Mitford (1674), 3 Keb. 338; 
Thompson v. Loach (1690), 2 Vont. 198 ; Davis i’. Speed 
(1692), Clarth. 262 ; Joaes v. Morley (1097), 1 Ld. Raym. 
287 ; Hopkins v. Hopkins (1738), 1 Atk, 581 ; Jones 
r. Morcditn (1739), 2 Com. 661 ; Grills v. Munnell (1742), 
Willes, 378; Ihirkliuist v. Smith (1742), Wlllos, 327 ; 
Coiyton V. Holyar (^1745), 2 Cox, En. Cas. 310 ; Garth v. 
Cotton (1763), 1 Ves. Sen. 646 ; Lothiouliior r. Tntey 
(1754), 3 Atk. 774 , Burgess v. Wheatu, A.-G. v. Wheato 
(1759), 1 Eden, 177 ; Gale v. Gale (1789), 2 Cox, Eq. Cas. 
136; Egeitou r. Browiilow' (18.‘)3), 4 H. L. Cas, 1 ; 
Buchanan a. llaiTison (1861), 31 Jj. J. Ch. 74 ; Ite Ash- 
forth. .Sibley a Ashfovth, [1905] 1 Ch. 535 . White i\ 
Summers, [1908] 2 Ch. 250. 

922. .] — Where a statute is doubtful, it 

shall be construed by the reason of the common 
law. — P eiimor’s G’a.se (1602), as rejiorted m 3 Co. 
Bcp. 77 a ; 76 E. R. 806. 

Annotations : — Mentd. I’odger’s Case (1612), 9 Co. Riep. 
104 a ; I’rinllso v. ITodgskiu (1013), 2 Biilst. 138 ; Blower 
V. Ketehmoro (1666), 2 Keb. 31 ; Ereoinan i*. Barnes 
(1070), 1 Vent. 80; I’arkhurst v. Smith (1 742), Wlllcs, 
327; Le Neve v. Lc Novo (1 747), Amb. 436, Poiufret 
1 ’. Windsor (1762), 2 Ves. Sen. 4 72 ; Garth v. ('otton 
(1753), 1 Ves. .Sen. 616 ; 'J'aylor d. Atkyns r. Horde (1 766), 
1 Keuy. 143 ; Bright r, Eyiion (1767), 1 Burr, 390 ; Doe 
d. IHtchius r. Lewis (1768), 1 Bun*. 61 1 , Bucklnghamshiie 
V. Drury (17()2), Wllin, 177; Falrelaliu d. Empwoti v. 
Shackleton (1770), 6 Burr. 21)04 : Doe <1. Atkyns r. Horde 
(1777), 2 Cowp 689 ; Doc d. Tarrant v, llelJier (1789), 
3 Term ReP. 162 , Reece i’. Trye (1847), 1 De G. iN Sm. 
273 , R, V. Sachilers’ Co (1863), .32 L. J. Q. B. 337 ; WeJler 
t*. Stone (1886), 64 L. J. Ch. 497. 

923. Presumption against wrongdoer benefiting 
by own wrong.] — L owan u. Wkight, No. 319, ante. 

924. - — ^ — .]' — 11. sei'ins 1^1 me, in dealing with a 
sect, whicli, as I’cgards tins case, is one giving a 
right to indemnity, that, if I can adopt any reason- 
able construction which will } ire vent the result of 
a man getting an indemnity m i*espec;t of damage 
to the production of which he has himself materially 
contributed, 1 ought to adiipt that construction 
(Kennedy, L..J.).— Cory A: Son, J/pd. v. Erance, 
Eenwick a (lo., J.TD., [1911] 1 K. B. 114; SO 
L. J. K. B. 311 ; 103 !>. T. 649 ; 11 Asp. M. L. 0. 
499, C. A. 

Annotations : — Mentd. Smith’s Dock Co. v. Rcadhoad (1912), 
,5 B. W. C. C. 449 ; 1‘aul v. G. E. Ry. (1920), 36 T. L. K. 
314 ; Polcmis & Furne8.s, Withy, Jit', [1921] 3 K. B. 660 ; 
'The MoUere, [1926] P. 27. 


Sect. 4.~PRESUMPTI0NS. 

Sub-sect. 1. — Presumptions as to Scope op 

Statute. 

921. Presumption of application of common law 
to doubtful cases.] — In doubtful case.s statutes 
ought to be construed according to the reason of 


Sub-sect. 2. — Presumptions itiom Words TTsed 
OR Omitted in Statutes. 

Rules of interpretation.] — Sec Sect. 2, autc. 

925. Presumption that words used have a 
meaning.] — Every word in every statute mu.yt 
have a meaning given to it (Lord Brougham).- — 


PART III. SECT. 4, SUB-SECT. 1. 

h. 1‘i'csumptwn against destruction 
of common taw rights.] — Wherever 
u( eording to tlie houiuI copHtruetloii of 
a stntiite, the JegiHlature has authoiiscd 
a 1 ) 10 [11 let or to make a partieular use 
ill bis hind, iSc the autliority given is 
m 1 1ll' Htiict sense of the law permlesivo 
only not imperative, the legislature 


must bo held to have Intended that the 
use sanctlouod is not to bo In pre- 
jndlce of the common law riglits of 
others. — Canadian Pacific Rv. Co. 
V. Rarkk (1897), 6 B. C. R. 6 ; reesd. 
[1899] A. C. 636.--CAN. 

k. Presuniphon that legislature docs 
not exceed its powers.] — In eoiistruirig 
statutes the legislature must bo pre- 
sumed to contemplate dealing only with 


subjects within its legislative control. 
— Scon* V. tSuoTT (1891), 4 B. C. R. 

316.—CAN. 

1 In eouptriilug an Act of 

the Parliament of C'uuinla, there is a 
iresuinptlou in law tliai. the jurisdiction 
las not boon exeeodovl, — Hhwhon v. 
Ontauio Power Co. of Ni vn aka FAiiCS 
(Out.) (1905), 36 S. C. R. 596 ; 25 
C. L. T. 137.— CAN. 
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AUCHTEIJAKDEK I'KESBYTKRY V. KlNNOULL (EAIIL) 
(1880), 6 Cl. & Fin. filG ; Mad. & llob. 220 ; 4 
State Tr. N. S. 1 : 7 B. K. 841, H. L. 

Annotations : — Mentd. Alexander v. Maoallster (1839), 
Mad. & Kob. 353 ; Forgruson v. Kinnoull (1842), 4 State 
Tr. N. 8. 785 : A.-G. v. Welsh (1844), 4 Hare, .'>72 ; A -G, 
V. Murdoch (1849), 7 Hare, 445 ; Lang v. Pxirves (1862), 
15 Moo. r. C. C. 389. 


926. -.] — I infer that when this sect, was 
in temi.s limited to maintaining tiio burial ground 
“ of any parish,” those words wore inserted pur- 
posely (Erle, ()..T.).— It. V. St. John, Westgate, 
lltjRiAL Board (1802), 2 B. & S. 708 ; 81 L. .1. Q. B. 
205 ; 0 L. T. 604 ; 10 W. It. 000 ; 121 E. It. 1232, 
Ex. Oh. 

Annotations: — Consd. K. v. Dishoji Woarmouth Btirial 
Hoard (1879), .5 g. H. D. 67. Re!d. Foster v. Dodd (1866), 
7 H. & S. 140. 

927. .J — If your Ijordships were to adopt 

the opinion of the majority of the learned judges 
in the et. below in favour of the parish olflceis, 
the con.se(iuenee would be that all those words 
which follow the word “ completed ” might be 
entirely removed, Sc ought to be removed out of 
the clause (Lord Cairns, (’.). — East I.,ondon 
]{y. t'o. r. AVJiiTECiiFRf'H (1874), L. It. 7 11. Ij. 81 ; 
48 L. J. M. ('. 150 ; .80 L. T. 412 ; 38 J. P. 484 ; 
22 W. It. 005. 11. I.. 

Aono/tilmoi : — Refd. A.-G. V. Hariict District Gas & Water 
('n. (1!J()9), 101 L. 651. Mentd. A.-G. i’. Leicester Gorpn. 
(1910), bO L J. Ch. 21. 

928. .] — (rRJOEN a. ]t.. No, 1176, po.s/. 

929. .] — Although it tnay not always be 

])()ssibli' lu gi\e a meaning to evei'y word useil in 
an Ac(, of J^.irljamcnt, yet as a general rule it Is 
right not to treat words as, sin'plusage if a meaning 
can Oe fairly gn cn to them (Jessed, M.lt.). — 
Vgrksiiire Fjiin iV Lie)') Jnsud'anc’E Co. v. ('lay- 
ton (1881), 8 CL B, T). 421 ; 51 1.. J. CL B. 82 ; 45 
J.. T. 007 ; 15 J. P. 500 ; 30 W. IL 174 ; 1 Tax 
(’as. 170. C. A. 

AuiK^lofioni • — Mentd. Ghaiinian r. Itoyal Hank of Scotland 
()SS1), 7 O. H D. 136. Gorke v Hriais (1883), 18 .1. Ik 
.37() : Gleik Hiitish Linen Go. (1885), 49 J. J*. 82.5; 

Ilodilinot Home A: Gojorual Stores, [1896] 1. Q. H. 169; 
Giant i\ Langston, A. (' .'>83. London ic West- 

minster Hank e Smith (1902), 1 Tax (ins. .50.5 ; Hillman 
V. Ankerson (l!»0fi), 9,5 L. 1,52 ; A'esteni r Kensington 
Assmt. ('oiij. (J907). 76 L. J, K. H. 790 ; Farmer v. 
Gotton’s 'I'nistees, il!)L5] A. G. 922. 

930. .J - Quebec Baitavay, JjIght, Beat 

A PosvF.u Co. V. \"ani)RY, No. 2100. post, 

931. .] -/iV .Snow DOWN Coli.iI'IRY Co,, 

T.'i'd., .S()di'ii-E xsTj'iuN Coalfield Extension 
(k).. Ltd, v. Snowdown Colliery Co., I/ru., No. 


1121 , ])()sl. 

932. Presumption that similar words omitted 
from former statute on purpose.] — The words 
” instead of a foi’oclosui'e,” being, as it seems to me, 
designedly oniittad in t bo recent stat ute (BiU'/rr, 
J...f.). — Union B\njv of London v. Jnoram (1882), 
20 Ch. 1). 163 ; 51 L. J. Cb. 508 ; 46 L. T. 507 ; 
30 AVL B. 375, i'. A. 

Annotations : — Mentd. Western District Hank v. Turner 
(1882). 47 L. T. 4.53 ; Wnolley w. Golman (1882). 21 t’h. D. 
169 : Height r. Gampbell (1889), 41 Ch. D. 388 ; Wrlgley 
V. (3ill, 11906] 1 Ch. 165. 


Sub-sect. 3. — Presujmbtion of Lost Statute. 

933. In what cases lost statute presumed.] — 

Lopez r. Andrew (1826), 3 Man. By. Iv. B. 
329, n. ; 5 Te J. O. S. K. B. 40. 

Annotation : — Refd. Harper v. Hedges, [192.3] 2 K. B. 314. 


934. .] — After a long possession, tho ct. 

will make great presumptions, including, in some 
cases, even an Act of Parliament, in order to 
protect a right. The ct. will not, however, adopt 
such presumijtion, when the origin of tho right 
or possession is cleaily ascertained & negatives 
such presumption. — A.-G. v. Ewelme Hospital 
(1853), 17 Beav. 306 ; 1 Eq. Bep. 563 ; 22 li. 3. 
Ch. 846 ; 23 L. T. O. S. 4 ; 1 W. B. 623 ; 51 E. B. 
1075. 

Annotations .-—Refd. Harper v. Hedges. [1923] 2 K. B. 311. 
Mentd. A.-G. v. Boucherett (18.55), 25 Beav. 

V. Boucherett (1858). 25 Beav, p. 122 ; A.-G. v. Windsor 
(Deau & Canons) (1860), 30 L, J. Ch. 529. 

935. .] — Qu. : whether, for the purpose 

of giving legal validity to an Act otherwise illegal, 
an Act of I'arl lament can under any circumstances 
be presumed to have been made Sc lost within the 
last hundred & fifty vears. — Harper v. Hedges, 
11924] 1 K. B. 151 ; 93 L. J. K. B. 110 ; 130 L. T. 
383 ; 88 J. P. 33 ; 40 T. L. B. 150 ; 08 Sol. Jo. 
511, C. A. 


Sub-sect. 4. 


-When Duty Imposed or Power 
Given by Statuti-:. 

936. Presumption of necessary ancillary powers.] 
— J^’iTZiiERBERT V. Leach (1638), (I'o. Car. 514 ; 
79 E. B. 1013, Ex. Ch. 

937 . .j — Wherever a statute enacts any- 
thing or prolubits anything for the advantage of 
any ]>er.son that person shall bav'e icmedy to 
recover tho advantage given him or to have satis- 
faction for the injury done him contrary to law 
by the same statute ; for it would be a lino thing 
to make a law by wliich one has a right, but no 
remedy but in equity (Holt, C.J.). — Anon. (1703), 

0 Mod. Bej). 27 ; 87 E. B. 791 ; .sidi nom. Ewer v. 
Jones, 2 Ld. Bavm. 934 ; 2 Salk. 415 ; Holt, K. B. 
419. 

Annotations :—'ExvlA. Braithwaito v. Skiimcr (1839), 5 
M. N \V. 313. Refd. Millar v. ^iaylor ( 1709 ), 4 Bmr. 
2 : 50 : 5 , Webb e. .Hggs (1815). 4 M. & S. 1L5 , Hopklus u. 
Swauboa Corpn, (18,59), 8 L. .1. FiX. 121. Mentd. Lothiau 
r. lleudorRou (I 8 O:)), 3 Hos. & ik 4 99 ; Tho City of Mcooa 
(1879), 5 Ik D. 28. 

938. -.] — It is a general rule tliat where an 

Act of Parliament gives a power of doing a par- 
ticular act, Sc possession of land is essential for the 
pui’poses of executing it, Hie party to whom the 
powder is given may use it for the jmrjiose (Abbott, 

— K*. r. Bristol Dock Co. (1827), 6 B. Ar. (k 
181 ; 9 Dowl a By. K. B. 309 : 4 Dow. Sc By. M. C. 
327 ; 5 L. J. O. S. M. C. 51 ; 108 E. B. 120. 

Annotations : ~ Reid. Y'ork A Noith Midland 
(1853). 17 .Till. 690 Mentd. IL r. S L .y. 

Jur. 871 ; iloiamcro R (1867), L R. H. L. 41J , IjCG 
District iloard r. L. C'. C. (1899), 82 L. T. 306 ; R. v. 
Marshland .Smeef h & Foil District Comrs., Lxj). Whittomo 
(1919), 89 L. J. K. H. 116. 

939. .J—I agree that they [the co.] have 

, to do all otbor acts wliicb are mmessary 
for tho enjoyment of tlicir xo mcipal right of cross- 
ing; on the principle that, iihi tilif/uid coiicciliiuT, 
coiicedifur ctiam %d fune quo res tpm von esse potest 
(Parke, B.).~ Clarence By. Co. v. Great North 
OP England, etc., By. Co. (1815), 13 M. Sc W. 
700 ; 14 L. J. Ex. 137 ; 153 E. B. 295. 

940. .] — Where a statute authorises a co. 

to construct ccilain works, it is to bo presumed 
they have jiower to execute all works incidental 


PART III. SECT. 4, SUB-SECT. 4. 

936 i. 7 -‘rcsiinifition of ncccssan/ an- 
ciUaru j)ow;<Ts.J — W'here a stutule 
imposes a duty, It, without cxiircss 
words, gives an notion for tho failing 
to jieiiorm that duty, & for wrongfully 
performing It. — Ponnusamv Tkvar 


V. Mapura CoLLPCTOii (1863), 3 Mad. 
35.— IND. 

936 0. .1— Although when nn 

Act of Parliament. Impobing a duty or 
toll Is equally capable of two construc- 
tions, it Is to be construed so as to 
relieve & not to Impose a burden upon 


tbe subject of the realm, yet if of the 
two constructions, the one is reasonable 
& will afl'cet the object of tbe Act, 
which the other construction will not, 
the former is to be adojited. — 
IJliiKiiNiAN Mine Co. v. Tuke (1858), 
8 I. C. L. K. 321.— IR. 
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Sect. 4. — Presumptions : Sub-sect. 4. Sects. 5 6 : 

Sub-sects. 1 2.] 

to their main purposes, & which they deem 
necessary, provided they act bond fide. — Wright 
V. HcoTr (1865), 26 L. T. O. S. 180, H. L. 

941. .] — The general rule on this head of 

law is, that where the Legislature gives power to a 
public body to do anything of a public character, 
the Legislature means also to give to the public 
body all rights, without which the power would 
become wholly unavailable, although such a 
meaning cannot be implied in relation to circum- 
stances arising accidentally only (Brett, L.J.).— 
lie l)UDX.Ey OouPN. (1881), 8 Q. B. D. 86 ; 61 
L. J. Q. B. 121 ; sub 7tom. Dudtjsy Cokpn. v. 
Dudley’s (Earl) Seitled Estates Trustees, 
45 L. T. 733 ; 46 J. P. 340, C. A. 

Arinotatiann : — Apld. Norman ton Gan Co. r. Popo & Pearaou 
(1883), 52 L. J. Q. B. 629. Distd. South Staffordshire 
Waterworks Co. v. Mason (1886), 56 ]i. J. Q. B. 255. 
Apld. Jary v. Barnsley Curpn., [1907] 2 Ch. 600. Befd. 
London & N. W. By. v. Evans, [1893] 1 Ch. 16 ; Glamor- 
ganshire Canal Navigation Co. v. Nixon’s Navigation Co. 
(19(H), 85 L. T. 53 ; Manchester Corpn. r. New Moss 
Colliery. [1906] 1 Ch. 278. 

942. .] — Wliore an obligation is ci’eated 

by statul-e to maintain something which iXHiuires 
sujiport, oi' where there is a stat-utoiy duty to do. 
something, the necessary result of doing which is 
that some structure vi'iil be required for which 
support IS necessary, and where compensation is 
given for damage done in the exercise of the powers 
of the Act, then the cts. will, a.s a rule, hold that 
such a structure is entitled to support, that it 
camiot be interfered with by adjoining landowners 
(Fry, Ij.J.). — Normanton Las Co. v. Pope A 
Pearson, Ltd. (1883), 62 L. J. Q. B. 629 ; 49 
L. T. 798 ; 32 W. R. 134, C. A. 

AtmnhiiwTut . — 'Retd.. Truman v. L. B. & S. C. By. (1883), 
25 Ch. J). 423 , South Stadordbhlro Waterworks Co. r. 
Mason (1886). 50 L. J. ij. B. 255 ; Jordcsijn v. .Sutton, 
Southcoalcs & Drypool Gas Co., [1898] 2 Ch. 614; 
Schwedei r Worthing Gas Light & Coke Co. (No. 2) (1912), 
77 J. P. 41. 

943. .] — Where the Legislature authorises 

the execution of an mideitaking it impliedly 
authorises the doing of all things reasonably neces- 
sary for carrying out such undertaking.— Hakri- 
80N V. SOUTIIWABK A VaUXHAJJ. WATEH Co., 
[1891] 2 Ch. 409 ; 60 L. .T. Ch. 630 ; 04 L. T. 864. 

Annvtaliotis : — Distd. Colwell v. St, PancraH B. C., [1904] 

1 Ch. 707 ; Knight v. IsJo of Wight Eieotne Light & Power 
Co. (1904), 73 L. J. Ch. 299, Reid. GohuoU a. Aerated 
Bread Co, (1894), 10 T. Jj. II. 661 ; ITiec’s Patent Candle 
Co. V. L. C. C (1908), 7 L. G. U. 84 ; Clark v. Lloyds 
Bank (1910), 79 L. J. Ch. 615 ; Odell r. Cleveland House 
(1910), 102 L. T. 602 ; Do KoyHer’s Boyal Hotel v. Spicer 
Sc Minter (1914), 30 T. L. It. 2.57 ; Phelps v. London 
Corpn., [1916] 2 Ch. 255. 

944. .] — ATJ.I.SON V. (Tty & South London 

By. (1892), Times, Feb. 24. 

AnnoUihona : — Refd. National Telephone Co. v. Baker, 
[1893] 2 Ch. 180 ; Kapler v. Loudon Tram, Co., [1893] 

2 Ch. 588. 

945. .] — London & North Westbirn Rv. 

Co. r. Evans, No. 222, atiic. 

946. •]— If a statutory co. does anything 

winch is outside the express provisions . of the 
statute creating it then it lies with the statutory 
CO. to establish that that which it so does, although 
not expressly provided for in the Act, is so inci- 
dental to that which is expressly authorised by the 
Act that it must be held by necessary implication 
t<j be covered by the exjjreas words (Vaughan 
W iLLTAM.s, L.J,). — A.-G. r. North Eastern Ky. 
Co., [1900 2 (Ti. 075 ; 70 L. .1. (!h. 5 ; 95 L. T. 
512 ; 70 J P. 473 ; 22 T. I.. II. 695 ; 50 Sol. .lo. 
630, C. A. 

947. .] — Where a statute authorises the 

sale of such things as the physical land, buildings, 
apparatus, equipment of such a body as a gas 


CO., things which are comparatively worthless to 
the purchaser, unless with them he acquires the 
statutory powers to use them which the vendors 
enjoyed, the reasonable conclusion to be drawn_ in 
the absence of an express provision dealing with 
the matter is, primd. facie t that the sale of the 
physical things carries with it to the purchaser the 
right & power to use them as the vendor had used 
them, & that that right & power ai*e part of the 
subject sold.— P erth Gas Co., I.td. v. City ot 
Perth Corpn., [1911] A. C. 606 ; 80 L. J. P. C. 
168 ; 106 L. T. 200 ; 27 T. L. R. 626, P. C. 


Sect. 5.— STATUTES UMTIING OR EXTENDING 
COMMON LAW RIGHTS. 

See Part IV., Sect. 6, post. 


Sect. 0.~BENEVOLENT CONSTRUCTION. 

Sub -SECT. 1. — In Gknb:ral. 

948. Whether equitable construction adopted.] 
— Dixon v. Harrison, No. 356, a^ile. 

949. — — .J — Statutes for public advantage & 
beneficial laws may extend to things not ut esse 
at the time of making them. Secus, of penal 
statutes. — Dawes v. J^aintbr (1674), as reported 
m Preem. K. B. 175 ; 89 E. 11. 126. 

950. .] — There is always danger in giving 

effect to what is called the equity of a statute, 

it is much safer A bettor to rely on A abide by the 
plain words (Lord Tentkrden, O.J.).— Brand- 
ling V. BAUUiNfiTON (1827), 0 B. & C. 467 ; 9 
Dow. & Rv. K. B. 609 ; 6 L. J. O. B. K. B. 181 ; 
108 E. R. 623. 

AnnntoHons : — Consd. TTndHon v. Parker (1844), 1 Rc!?* 

Eccl. 14. Refd. Eloycr v. Bankes (1803), 32 L. J. Ch. 010. 

951. .] — We can only say that we must 

construe the statute, with reference to the terms 
used in it, & not witli relation to any supposed 
equity in it (Lord Denman, C..T.).— Faria? y v. 
Briant (1835), as reported in 1 liar. A W. 209. 

Annotatunii, : — Hentd. Morse v. Tucker (1816), 5 Haro, 79 : 

lie St, Georgo Steum-I’aeket Go., Ex p. Hamer's Devisees 

(1852), 21 L. J. Ch. 832. 

952. .] — -No doubt it was perfectly com- 

petent to the cts. in Scotland to extend their 
deci.sions beyond the letter of the enactments, 
proceeding ui)on tbatw’hichwo are accustomed to 
call in England the equity of the statutes, a mode 
of interpretation very common with regard to om* 
earlier statutes, A very consistent with the 
principles A manner according to which Acts of 
Parliament were at that time framed (Lord 
Wbistoury, C.). — Hay v. Perth Lord Provost A 
Magistrates (1863), 4 Macq. 635, U. L. 

Annotations c—Hlenift, Sutherland v. Kosa (1878), 3 App. 

Cas. 736 . Wedderburn v. AtholJ, AthoLl v. Glover Incor- 
poration of Perth, [1900] A. C. 403. 

953. .] — The subject of extending statutes 

by inference, to include cases not originally con- 
templated, i.s one which has given rise to several 
decisions, tlio leading characteristic of which is, 
that the earlier statute deals with a genus within 
which a new species is brought by a subsequent 
Act (Bovill, O.J.). — R. V. Smith (1870), L. R. 1 
G. C. R. 266 ; 39 L. J. M. 0. 112 ; 22 L. T. 554 ; 34 
J. P.484 ; 18W.R.932; 11 Cox, G. 0. 611, C. C. R. 
Annotations : — Refd. It. v. Plowden, [1909] 2 K. B. 209. 

Mentd. K. v. Strooter, [1900] 2 Q. B. 601 ; II. v. Payne, 

[1906] 1 K. B. 97. 

954. .] — I tliink the principle of the old 

equitable doctrine laid down in Le Neve v. Le 
Neve (1747), 3 Atk. 646, A subsequent cases which 
have followed it ought not to be applied or 
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extended to modern Acts of Parliament (Lord 
Oozens-Hardy, M.K.). — Re Monolithic Build- 
ing Co., Tacon V. Tiuo Co., [1916] 1 Ch. 64.3 : 84 
L. J. Ch. 441 ; 112 L. T. 619 ; 69 Sol. Jo. 332, 

C. A. 

Annotation : — Mentd. Barrou r. Potter, [1915] 3 K. B. 593, 


SUH-SECT. 2.— To What Acts AI'PLll^D. 

955. Remedial statute.] — Ciiaaihers r. Floyd 
( 1648), Sty. 89 ; 82 E. K. 553. 

956. .] — Now tiiis was an Act of Parlia- 

ment made for the benefit of the ])ublic, in order 
to reward persons apprehending felons, A we may 
fairly construe such a statute liberally, according 
to common language (Grohio, .1.).-- Mosioley v 
Stonehoube (1806), 7 East, 174 ; 3 Smith, K. B. 
181 ; 103 E. R. 67. 

957. .1 — The Act is I’einedial, A therefore 
to receive a liberal construction (V'augiian, .T.). — 
Goodfellow V. Kohinos (1836), 3 Bing. N. C. 1 ; 
2 Uodg. 129 ; 6 L. .7. (]. P. 338 ; 132 E. R. 309 ; 
sub Hom. Goodfellow lu Rollinoh, 3 Scott, 319. 

958. .] — This is a remedial statute, A it 

ought tD be liberally exi)ounded (VAiumAN, J.). — 
Goldsmid V. Lewis (1836), 3 Bmg. N. C. 46; 2 
TTodg. 142 ; 3 Scott, 360 ; 5 L. J. C. 1». 297 ; 132 
E. R. 326. 

959. .] — A sect, which is a remedial one 

should not lie narrowed in its construction ('ITndal, 
C.J.). — Doe (1. Wyatt v. Byiuin (1815), 1 C. B. 
623; 3 Dow. A J;. 31 ; 14 L. ,1. (J. P. 207 ; 5 
L. T. O. S. 12S ; 135 E. R. 6S5. 

J/oiofaLons Mentd. Haro v. I':1ihh, [1893] 1 Q. B. 601: 

Moore v. .Since Ac Corulsh, [1907] 2 K. B. 8 : Bendy v 

Evans, [1910] 1 K. B. 2153. 


960. .] — A I'omedial Act should recidvo a 
largo construction (Parkp^ii, V.-C.).— Mackenzie 
V, Mackenzie (1851), 6 De G. A Sm. 338 ; 21 
L. J. Ch. 38.5 ; 18 L. T. O. S. 205 ; 16 Jur. 723 ; 
64 E. R. 1143. 

961. - .] .Such provisions as these respect- 

ing the indorsement depend on the purpose of the 
Act. If it be one of public concern, they arc con- 
strued largely, as in the Annuity Acts, Shipping 
Acts, A the modern statutory jirovisions for regis- 
tering judgments ; but if not the eltect is limited 
by the ]jurpose of the Act. — Jdktin v. South 
Eastern Rv. Co. (1855), 6 Do G. M. A O. 270 ; 
3 Eq. Rep. 281 ; 24 L. J. Ch. 343 ; 25 L. T. O. S. 
16 ; 1 Jur. N. S. 433 ; 3 W. U. 190 ; 4.3 E. R. 
1237, L. JJ. ; on appeal, suh nom. South Eastern 
Ry. Co. (Directors, etc.) c. .Tortin (1857). 0 
TI. 1.. Cas. 425, H. 1.. 


Jnnotab'en ; ^-^Refd. lie Biudett, A’r p. Ityrne (1888), 20 

962. .] — The statute being roniodial of a 

grievance . . . ought according to the general rule 
applicahle to such statutes to be construed liberally 
so as to afford the utmost relief which the fair 

meaning of its language will allow {per Cur.). 

Giovanni Dapueto v. Wyllle (James) A Oo The 
Pieve Superiore (1871), J^. R. 6 P. C. 482 ; 43 
L. J. Adm. 20 ; 30 L. T. 887 ; 22 W R 777 • 
2Asp. M. L. C. 319,P. C. . h ///, 


Annotations : — Apld. The Cap Blauoo. [1913] P. 13o 
The Fraucoida (1877). 2 P. D. ](;3. Mentd. GuneSead 


V. Price, Fullmore v. Walt (1875), 32 L. T. 499 ; The 
Heinrich Bjorn (1885), 10 P. D. 44 ; The Ckilla (1888), 
13 P. D. 82. 

963. Statute giving novel remedy.] — 

Statutes which give novel remedies, should not 
receive a liberal construction. — P ool v. Neel 
( 1657), 2 Sid. 62 ; 82 E. R. 1258. 

964. Meaning of “remedial.”] — Hunting- 
tower (Lord) v. Gardiner, Same v, Ireland, 
No. 1533, post. 

965. Explanatory statute.] — Statutes in ex- 
planation are always construed beneficially. — 
Norwich’s (Dean A Chapter) Case (1598), as 
reported in 3 Co. Rex). 73 a ; 76 E. R. 793. 

Annotations : — Mentd. B. v. (KilO). Cro. Jac. 247 : 

Lynne Rcitih Corpn. i'aho (1(112), 10 Co. Hop. 120 a: 
Hutton’s Hospital Case (1012), 10 Co. Rep. la; 11. v. 
London Corpn. (IG90), 12 Mod. Rep. 17 ; Thompson v. 
Leach (169()), 2 Vent. 198 : Trinity Chapel, Dublin (Dean) 
V. Dublhv (Archh)).) (1723), 8 Mod. Rep. 183 ; MIrchonae 
r. Kenncll (1833), 1 Cl. & Fin. r)27 ; Ford v. Harington 
(1869), L. Ji. 5 C. P. 282. 

966. — ■ — .] — I deny tliat Statutes of E.xplana- 
tion siiall always be taken literally, for it is im- 
jiossible that an Act of I’arliament should provide 
for every inconvenience which happens (Hobart, 
C..T.). — Hiltjard V. Sanders (1625), Win. 121 ; 
124 E. R. 101. 

967. It is a rule with rcsjiect to ex- 
planatory Acts, not to carry equitable consf ruc- 
tions too far, A beyond what tlie words will 
justify (Lord Uaudwicke). — R, i\ ( 'astlei iiurch 
(Inhabitants) (1735), Burr. S. C. 70, 

AnnoiatUms : -Mentd. It v. Sudbrooko (1803), 4 East, 3’i6 ; 

Beale v. Thompson (1804), 4 East, 546 ; Horluck v. Beal, 
[1916] 1 A. C. 486. 

968. Statute for advancement of learning.] — 
Magdalen Coijleok, Cambridge Case, No. 1039, 
po.s7. 

969. .]-— The statute shall be said to be 

made fur the jiublic benefit A advantage, by 
roa.son tliat it tends to the advancement of learning. 
Tliis statute must not be eomsirued strictly, but 
according to the intimtion of the legislature. — 
Gyles v. Wn.cux (1740), Barn. Ch. 368 ; 2 Atk. 
141 ; 27 E. R. 082, L. C. 

Annotation ; — Mentd. Tunson v. Walker (1752), 3 Swan. 672. 

970. Statute for maintenance of religion.] - ~ 

Magdalen College, Cambridge Case, No. 1039, 

post, 

971. Statute for sustenance of poor.] — '\Tagd.v- 
LEN (’OLLEOE, CAMBRIDGE CASE, No. 10.19, posl. 

972. Directory statutes.] — It is a rule tliab 
judges always construe these sort of Acts so as 
to advance the remedy intended by them ; A this 
statuG; is to bo con.strued liberally {per CuR.). — 
R. r. Sparrow (1739), 2 Sess. Cas. K. B. 181 ; 1 
Const. 5th ed. 25 ; 2 Stra. 1123 ; 93 E. R. 179. 
Annotations .•—VlentH. R. t'. Lnvdiilo (1758), 1 Burr. 445 ; 

R, V. Stubbs (1788), 2 'i'criii liep. 39.5 ; Peurse v. Morricc 
(1831), 2 Ad. Sc El 84 : Rochester Corpn. r. R. (18.58), 
E. H. & E. 1024 ; R. v. Lindsey .1.1. (1865), 13 L. T. 524 ; 
R. V. Hanley Revlsimr Barrister, R, v. fStoke on Trent 
Town Clerk, [1912] 3 K. B. 518. 

973. Statutes In favour of liberty of subject.] — 

Statutes in favour of the liberty of the subject 
ought to bo liberally construed (Wit.les, J.). — 
Anon. (1774), Lotlt, 648 ; 98 E. R. 845. 

974. Distress for Rent Act, 1738 (c. 19).] — 

Brooke v. Noakks, No. 1544, post. 


PART III. SECT. 6, SUB-SECT. 2, 

965 i. Remedial statuU .] — H. H. 0,, 
1887, c. 194, 8. 122, which Impoao.H a 
liability in certain evontnalitie.8 on 
Innkeepers who give liquor to pernou« 
who thereby become iutoxicutod. Is 
a remedial measure, & should reeeivo 
«. liberal oonstructiou. — Trick r. 
lloniNSON (1888). 16 O. R, 433.— CAN. 

956 ii . ] — Hawunuton r, 1 ’ktkrb 

(1900), 32 N. H. K. 464.~CAN. 


955 iii, ,] — Pktkrson r. Brru- 

1ITH10 & CONTRAri'INO CO. (No. 2) 
G913). 24 W. L. R, 19 ; 4 W. W. R. 

, 12 D. L. R. 444 ; 23 Man. L. R. 
13(;.— CAN. 


956 iv. .] — If the object of a 

Ht4itute is remedial the oonstructiou is 
favourable to the person or persons to 
I to I’elieved, hut the operative words 
of the statute must govern as to the 
coudltiona against w'hlch relief is 


Intended to ho afforded. — GoonAim «. 
Colonial Oovernimknt (1908), 25 
S. C. 207 ; 3 Buch. A. C. 301 ; 18 
C. T. R. 523.--S. AF. 

973 i. Statuka in favour of lihiriy of 
sidhrrf.]— Statnhs are to he eonatimed 
most favouruhlv lo personal liberty. — - 
Re Bonvac'K (1892), 2 B. C. R. 216.— 
CAN. 

m. Statutes for laudable public 
purposes .] — It ia the duty of the ct. 
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Seci. C. — Benevolent construction : SvB-scct. 2. Sect. 

7 : Sub-sects. 1 & 2. Sects. 8 9. Part IV. 

Sect, l. j 

975. Prohibitory statutes.] — In all cases where 
sometliing not ijjsa natura unlawful is prohibited 
by statut e, the woi’ds of prohibition must be taken 
iis they stand ; they must not bo amplified in 
order to met a supposed evil, or restricted in 
order to protect a natiual freedom. In other 
words, the evil that was to be checked can only 
be considered so fai* as necessary for the inter- 
pretation of the words, but must not be used for 
an independent determination of the scope of tlio 
remedy (jjcr Cuu.). -Kc^ititable Lu'E Assuhancp: 
Society op the Unitfuj States v. Heed, U914J 
A. C. 587 ; 89 L. J. P. C. 195 ; 111 L. T. 60, P. C. 

976. Statutes in defence of realm.] — The ct. 
cannot construe an Act passed for securing the 
safety of the Realm witli tlie same scrupulous 
nicety as, for instance, a taxing Act. The safety 
of the Realm was the supremo law {per Cun.). — 
Noieuan V. Mathews (1910), as reported in 92 
T. L. R. 909, D. V. ; on appeal, 80 J. I*. Jo. 100, 
V. A. 


Si:( T. 7. - MEASUREMENT OF DISTANCE AND 

TIME. 

Sub-sect. 1. — Di.stan(’E. 

977. General rule — Similar construction as in 
contracts.] — ^V"c do not think that there is any 
sound distinction between statutes & contracts in 
this respect [measurement of distance] {per Cur.). 
- Mouflet V. Cole (1872), L. R. 8 Exch. 32 ; 42 
.7. Ex. 8 ; 27 J.. T. 078 ; 21 W. R. 175, Ex. Ch. 


Sub-sect. 2. — Time. 

See Statutes, Definition of Time Act (1880), c. 0 ; 
4’ime. 

978. Greenwich meantime.] — Cokdon r. Cann, 
No. tK)9, ante. 


Sect. 8. - PROVISIONS AFFECTING JURISDICTION. 

Ouster of jurisdiction of courts.]— <S'cc Courts, 
Vol. XVI., pp. 119-114, Nos. 197-149. 


Sect. 0 . ANQENT AND MODERN STATUTES. 

979. Distinction between construction of ancient 
& modern Acts — Ancient Acts construed liberally.] 

— With regard to the construction of statutes 
according to tlie intention of the legislature ; we 
must remember tliat there is an essential diiferenco 
between the expounding of mo<lern & ancient Acts 
of I^arliament. In early times the legislatm-e used, 
«fe I believe it was .a wise course to take, to pass 
laws in general A in few terms ; they were left 
to the cts. of law to be construed so as to reach all 
Die causes within the mischief to be remedied. Rut 
in modern times great care has been taken to 


mention the particular cases in the contemplation 
of the legislature, A: therefore the cts. are not per- 
mitted to take the same liberty in construing them 
as they did in expounding the ancient statutes 
(Bulleh, j.). — Bradley v. Clark (1709), 6 
Term Rep. 197 ; 101 E. R. 111. 

Annointiov^ : — Befd. Cox r. Morgan (1801), 2 Bob. & P. 398. 
Mentd. J’lnkortou v. Marshall (1794), 2 Hy, 131. 334 ; 
Hovll V. Browning (IKOO), 3 Smith, K. B. lOO ; Ward v. 
Fry (1900), 85 L. T. 391. 

980. - — — .] — As to the observation about 

the liberal construction, which the Statute of 
Gloucester has always received, a well-known dis- 
tinction prevails between the old Acts of Parlia- 
ment <fe modern ones. 9 ’he old Acts are very short, 

6 employ very general terms, to which, therefore, 
it has been considered necessary to give a very 
extensive signification, so as to make them embrace 
all particulars which W'lU fall uj^ou them ; but in 
modern times, tJie legislature has adopted the 
use of a great number of jiarticular terms, to which 
common sense rcqnu’es us to apply a very dilTerent 
rule of construction (Coleridge, .T,). — R. v. 
Gardner (1897), G Ad. cV: El. 112 ; 1 Ncv. & P. K. 
li. .908 ; AVill. Woll. A Dav. 7 ; 1 J. P. 121 ; 112 
E. R. 19. 

A nnvM I (HI .-—Cousd. B. t\ Warwickahlre Sheriff (1811), 

2 By. & Can. C.'ik. (idl. 

981. Doctrine of coniemporanea expositlo — 
Applied to ancient Acts.] — Burton v. T’ut (1428), 

4 (V). Inst. 198. 

Annotation : — Consd. Dlorgan r, Cruwshay (1871), L. 11. 0 
H. h. 304. 

982. .] -Cupper r. Raynkr (1194), 

4 Co. Inst. 198. 

Annotation: — Coasd. .Morgan v. Crawshay (1871), L. R. 5 
n. L. 304. 

983. — — .] Wei-e the language . . . 

obscure instead of being clear we should not be 
justified in dil'fering fi-om tlie construction put 
upon it by coutemjioraneous A long continued 
usage, there would be no safc'ty for projiert.y or 
liberty if it could be successfully contended that 
all lavvycTs A statesnen have been mistaken for 
centuries as to the tru(‘ meaning of an Act of 
Parliament (per Cuu.). — G orham t. Exeter (Hi‘.) 
(1850), 15 Q. B. 52 ; Brod. A F. 107 ; 7 Notes of 
Cases Su]>p. J.XI. ; 19 E. .1. Q. B. 270 ; 15 L. T. 
O. S. 87; 14 .Tiir. 480; 117 E. 11. 977; sub nom. 
R. V. Eu.st, 14 j. P. 2158. 

-Consd. Ridsdulo v. Clillun (1 877), 2 V. 1). 
■•27(» , Associated Nenspupers v. City at London Corpn., 
11910] 2 A C ‘12S1. Kefd. Lord Advooato t'. Wolker 
TruBtees, (1!J12] A. C. 9.). Mentd. Klmptou r. Willey 
(1850), 19 L. J. C. P. 209 ; 7iV Barnard, h\c p. Wothcreil 
(1852), 2 Do G. M. & C. .;59 ; A'( Denison (1850), 27 L. '1'. 

O. K. 300. 

984. .] — The construction of an old 

Act of Parliament may be cleared by conU'inporaiiea 
exjjosiho, shoAving the; conduct A understanding of 
parties at the time of its passing, A subsequently ; 

A for this purpose the annals or histories of the 
period, A antiquarian researches, may be referred 
to. — M ontrose IT.ehaoe (’ase (1859), 1 Mae.q. 
401 ; 8 State Tr. N. S. App. A. 1082, H. L. 

Annntallon<i • — Mentd. Wcnblcydalo I’corago Caao (1856), 

8 Stall' 'J'r. N. S. 179; IlerrloH Peerage Claim (1858), 

L. 11. 2 .Sc. & Div. 258 ; Slirowabury Peerage Cose (1858), 

7 H. L. Cas. 1. 

985. .J — - (1) In construing old 

statutes it has been usual to jiay great regiu’d to 


where it timlH legislation Intended to 
icgaliso the dcdieatlon of property 
to laudable public puiposes, to con- 
strue the Act so UB to enlarge rather 
than limit its operation -—IUitlanp e. 

(1888), IG O. R. 48G.— 

CAN. 

n. Bar IMicJ ^d.]— War Relief Act 
should receive such fair, large & liberal 


construction A Interpretation ns will 
best otisuro the attainment of the ob- 
ject of the Act.-“/i’e Smith. [19171 1 
VV. W. R. 332 ; 23 B. C. R. 547.— CAN, 
o. Statutes of LimitatioH.] — The 
Cts. of British India in applying Acts 
of Limitation are not bound hy the 
rule established by a balance of 
authority In England, that statutes of 


this descriiitlon must bo construed 
st.rintl.v. On the contrary, such Acts, 
where their languago Is ambiguous or 
Indistinct, Hhould receive a liberal 
Intcrjiretatlon, A bo treuted as 
“ statutes of repose ” A not as of a 
penal character or as imposing bimlcns. 
— Manqu Lai. v. Kandhai Lap (188(5), 
1. L. R. 8 All. 475.— IND. 
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the construction put upon them by the judges who 
lived at or soon after the time when they were 
made, because they were best able to judge of the 
intention of the makers at the time (Opinion op 
THE Judges). 

(2) If we find a uniform interpretation of a 
statute upon a question materially atlecting pro- 
perty, & perpetually recurring, & wiiicii has been 
adhered to without interruption, it would be im- 
possible for us to introduce the precedent of dis- 
regarding that interpretation. Disagreeing with 
it would thereby be shaking rights titles which 
have been founded through so many years upon 
the conviction that that inti‘rju‘etation is the legal 
& ])roper one, & is one which will not be departed 
from (JjOIH) Westthtry). -Morgan v . (!J^AWS 1 IAY 
(1871), L. R. 5 II. L. 804 ; 40 L. J. M. C. 202 ; 20 
W. R. 554, II. L. 

Ann^tatwnft ; — As In (2) Consd. Afisorlated NowHiiaiforri r. 
City of London Cornn , liyid) 2 A. C. 4 2i) ; Bourno v. 
Keane, [1919] A. C. Slfi. Refd. 1!. v. Oxford (Hp.)(1879), 
4 0. H. D. 52.'). (Jcncrallj/, Mentd. (JueHt n. Kant Dean 
Overseers (1872), 4 1 L. J. M. C. 129 ; 'I'lnirsby r. Bner- 
eliff with Extwistlo (1894). 71 L. T. 849 ; VVinstanloy r. 
North Manchosler Overseers, [191UJ A, C. 7. 


986. .]_Iu my opinion such msage 

as has in this case been teimed contonporayica 
c,rp(h^U'io is of no value whatever in construing a 
Rriltsh statute of tlu' year 1858. Wlien there are 
ambiguous statement. s in an Act passed one or two 
centuries ago it may be legitimate to refer to the 
construction put u])on their expression throughout 
a long course of y(airs by th<.‘ unanimous consent 
of all i)arti(‘s int (Tested as exercising what must 
presumably have (leen (lie intention of the legisla- 
ture at that remote jieriod. Jlut I feel bound to 
construe a recent statute according to its own 
terms (Loud Watson).— (h.YoE Navigation Trus- 
tees V. Laird (1888), 8 App. (’as. (i.58, 11. T.. 

A'nnntiifums Mioldolliwail. v. Viucout (1893). 69 

L. T. .57. Consd. A.-G. r. Liiticsdtiln Jl. D, C. (1992), 86 
L. 1. 822; GoldhiniUis’ Co. v \\ (afr, 11907] ) K. H. 9.>. 
Apld. Sudk'i r. Whiteman. [1910] 1 K. 11. 868. Consd. 
AsHOcIat.od Newsiiapers v. City of IjomJon Cbrpn,, [19161 
2 A. 429. Refd. N. E. Jlv. v. ITaetiups, [1900] A. C. 
260, AsHheton Smitli r. Oncii, [190G] 1 Ch. 179; Lord 
Advocate r. Walker 'I’nistoos, 11912] A. (_!. 95 ; Bourne v. 
Keane. [1919] A. C. 81. 5, Mentd. Watchain r. Ea.st Africa 
Protectorate, [1919] A C 533 

987, ■ — - — .] — Dealing with an ancient 
statute you may no doubt appeal to continued 
usage as a means of intcn'pi’otmg, hut not in my 
opinion when you are dealing with an altogether 
niodorn contract, as in the present ras(' (.1 oYi’E, .7,). 
- IIARINGTON V. Sendall, [DX):i| 1 ('ll. !)21 ; 72 
I.. .1. Cii. 39C ; 88 L. T. 32.3 ; 1!) I'. L. R. 203 ; sub 
yio'iu. Harrington v. Sendall, 51 W. R. 403; 
47 Sol. .Jo. 337. 

A7?7io(a(ion Mentd. Moi^ran v. Drihcoll (1922), 38 T. I.. It. 
2 5 1 . 


988. Not to modern Acts.) — The Act of 

Rarhament on Avhich this question arises i.s much 
too recent to receive exjiosiHon from usage (Lord 
Tenteuden, O.J.). — Kinoston-uron-Hull Dock 


Co. V. Browne (1831), 2 B. Ad. 43 ; 109 E. R. 
1059. 

Annotations : — Mentd. B. v. Bristol Dock Co. (1841), .5 Jur. 
911 ; Portsmouth Floating Bildpo Co. a. Nanco (1843), 
6 Soott, N, ]{. 823 ; Stockton By. v. llurrctt (J844), 11 
C|. 4c Fill. 590 ; R. v. Klnffston-Upon-Hull Dock Co. (1845), 
9 Jur. 444 ; Newmarket By. v. Foster (18.54), 2 C. L. R. 
1617 ; Farrand v Cooper (1802), 12 C. B. N. B. 283 ; The 
Killarnoy (1862), Lush, 427 : Nicholson t). Williams (1871), 
Jj. B. 6 Q. B. G32 ; ITyce v. Monmouthshire Canal & By. 
(1879), 4 App. Cas 197 ; Garston Sailing Ship Co. r. 
Ilickio (1885), 15 Q. B. 1). 580 ; Assheton Smith v. Owen 
[1906] 1 Ch. 179. 

989. .] — Clyde Navigation Trus- 

tees V. Laird, No. 980, ayiie. 

990. .] — Harington v. Sendaix, 

No. 987, au/e. 

991. , -.] — I do not think the doctrine 
of coidemporanca cxposilio can projicrly be applied 
in construing Acts which are comparatively 
modern (Cozens-Hardy, L..T.). — Assheton Smith 
V. Owen, [1900] 1 Ch. 179 ; 75 L. .1. ('h. 181 ; 94 
L. T. 42 ; 22 T. L. R. 182 ; 10 Asp. M. L. C. 104, 
C. A. ; 0)1 appeal, [1007] A. C. 121, II. Jj. 

992. .] — In our o^iimon the principle 

of “ coniempurauea cxposiiio, etc.,” canmA bo 
applied to so modern a statute (per Cur.). — (tOLd- 
smiths’ Co. V. Wyatt, [1907] 1 K. B. 95 ; 70 
L. .1.* K. R. 100 ; 95 L. T. 855 ; 71 J. R. 79 ; 23 
T. L. R. 107 ; 51 Sol. .lo. 99, C. A. 

Annotaioms : — Refd. Sadler r. Whik-man, [1910] 1 K. B. 

868. Mentd. Waddle v. SuuderJand Umon (1908), 2 
Konst Bat. App. 506 ; Fabcrg(5 v. Goldsimths’ Co., [1911] 

1 Ch. 28G. 

993. .] — Co})iemporanea exposJlio has 

no application to a modern Act (J'arwell, Ij..L).- - 
Sadler r. Whiteman, [1910] 1 K. B. 808 ; 79 
L. J. K. B. 780 ; 102 L. T. 472, C. A. ; ou appeal, 
sub nom. Whiteman v. Sadler, [1910] A. C. 514, 
H. I). 

Annotations : — Mentd. Blaiberg r. Calvert (1910), 20 T. L. B. 
.”>28 : lie Vagliano Anthracite Colllench (1910), 79 
li. J. Ch. 7G9 ; He Bagley, [1911] 1 K. B. 317. He 
Campbell, Ex j). Seal, [1911] 2 K. B. 992 ; 7)V Robinson, 
(/larkson r. Bobinsou, [1911] 1 Ch. 230 ; VV'hitcman v. 
idrcctor of Ibibllc Prosecutions, 11911] 1 K. B. 824 . 
Blair v. Holnoinbo (1912), 28 T. L. R. 198 ; B. v. Holden, 
(1912] 1 K. B. 483 ; Re Blair Open Hearth Furnace Co., 
11914J1 Ch. 390 ; Flneprold r.Coruolius. [191G]2 K. B. 719 ; 
CoriicLms r. Pliillips, [1918] A. C. 199 ; Julnlco (Jotton 
Mills r. Lewis, [1921] A. C, 958 ; Re A Debtor, [PJ27J 

2 Cb. 3G7. 

994. .] — (1) The rule ... is that with 

regard to modern statutes the doctrme of coa- 
(etuporaywa exposifw is of no value (Swinfen 
Eady, L..7.). 

(2) Expei't evidence as to (he meaning of 
ordinary Englisli words in a mod(‘rn Act of Par- 
liament of general application is not admissible. — 
Camden (Marquis) v. Intand Revenue Comr.s., 
[1914] 1 K. B. 641 ; 83 L. J. K. B. 509 ; J 10 L. T. 
173, (\ A. ; on appeal sub nom. Inland Revenue 
C’oMRK. r. Camden (Marquis), [1915] A. C. 241. 
11. L. 

Annotations : — Generally, Mentd. Kiucr r. Cadogan (1915), 
113 L, T. 895 ; Ecel, Comrs. for England v. 1. B. Cumrs., 
11919] 2 K. H. G7. 


Part IV. — Operation. 


Se(t. passing of the act. 

See Interpretation Act, 1889 (c. 63), s. 37. 

995. Date of passing — Date of receiving Royal 
Assent.] — A partner not a trader was indebted to 
the partnership & also to some of the partners 
separately. By deeds executed by debtor after 
Bankruptcy Act, 1861 (c. 134), had received the 
Royal Assent, but supposed to have been executed 


before it came into operation, he covenanted to 
pay to trustees for the other partners a sum fixed 
upon as principal, & to pay interest thereon, & he 
gave a mtge. as security. A debtor’s summons was 
issued for the money covenanted to be paid ; — 
Held : the time defined by the wmrds “ passing of 
Bankruptcy Act, 1861 (c. 131),” in the same sect, 
is the time when Bankruptcy Act, 1801 (c. 131), 
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Statutes. 


Sect. ]. — Pas8i7\g of the Act. Secift. 2 <& 3; Sub- 
sect. 1 . 1 

received tlie Eo> al Assent, & not the time when it 
came into operation, — lie Dai.zell, Ex p. Kash- 
LEIGH (1875), 2 Ch. D. 9 ; 45 1.. J. Bey. 29 ; 34 
L. T. 193 ; 24 W. R. 405, O. A. 

Annotation : — Apld. 11. V. Smith, 11. V. Weaton, [1910] 1 

K. B. 17, 

996. .]— An Act which comes into 

operation on the pa.ssinff becomes law as soon as the 
day commences on which it receives the Royal 
Assent.— Tomlinson v. Bullock (1879), 4 Q. B. D. 
230 ; 48 L. .T. M. C. 95 ; 40 L. T. 459 ; 43 .T. P. 
508 ; 27 W. R. 552, D. 0. 

Annotation : — Beld. Clarke v. BradJaiigh ,(1881), 44 L. T- 
770. 

997. — Hall r. IjONdon, Brighton 
& South Coast Ry. Co. (1880), 17 Q. B. D. 230 ; 
55 ].. J. Q. B. .328 ; 54 L. T. 713 ; 34 W, R. 558 ; 
2 T. Jj. R. 550 ; 5 Ry. & Can. Tr. Cas. 28, C. A. 

Mentd. Kenipaon r. G. W, By. (1885). 4 
Bv. &, Can. Tr. Cas. 42(5 ; BBchfirove Steel Co. v. Mid. 
By. (1887), 5 By. & Can. Tr. Cas. 229 ; Greenwood v. 

L. t<c Y. Ry. (1888), G By. & Can. Tr. Cas 30 ; Sawerhy v. 
G. N. By. (1891), fiU L. J. Q. B. 4G7 ; M. S. & L. By, v. 
Pidcock (189H), 10 By. & Can, Tr, Cas. 150 ; N. E. By. r. 
N. B. By. (1897), 10 By. N; Can. Tr. Cas. 82; A.-G. v. 
Maneheslor Corpn., [1906] 1 Ch. 043 ; A.-G. v. Mersey 
Ity. (1900). 70 L. J. Ch. 121 ; Dublin Port & Docks 
Board V. G. S. & W. By., I>. N N. W. By. v. G. S. & AV. By. 
(1907), 13 By. & Can. Tr Cas, 209 ; 0, S. & W, By. v. 
Wallace (1913), 15 Ity. & Can. Tr. Cos. 75 ; L. & Y. By. 
V. Llven)ool Corpn., [1915] A. C. 152 ; Fosters. G. E, By., 
11920] 2 K. B. 574. 

998. Distinguished from coming into operation.] 

— lie Dalzell, 7i'.r 2 ). Rasiileigh, No. 995, ante. 

999. — —.] — Tlie words in Prevention of 
Crime Act, 1908 (c. 69), s. 10 (1), “ Where a person 
is convicted on indictment of a ci-irno committed 
after the passing of tlus Act,” meant after the 
actual passing of the Act on Dec, 21, 1908, & not 
tne date of Aug. 1, 1909, when the Act came into 
operation. — R. r. Smith, R. r. Weston, [1910] 
1 K. B. 17 ; 79 1;. J. K. B. 1 ; 101 L. T. 816 ; 74 
.1. P. 13 ; 2f) T. J>. R. 23 ; 54 Sol. Jo. 137 ; 22 
Cox, C. C. 219 ; 3 Ch'. App. Rep. 40, C. C. A. 

Annotations : — Refd. B. v. Franklin (1909), 3 O. App. Bep 
48, Mentd. B. v. Sweeney (1910), 74 J. P. Jo. 77. 


Sect. 2.— COMMENCEMENT AND DURATION. 

See Acts of Parliament (C’ornmencement) Act, 
1793 (c. 13) ; Interpretation Act, 1889 (c. 63), 
s. 36 (1) (2). 

1000. Date of commencement — Date of receiving 
Royal Assent — Though prior date specified.] — 

Although m an Act of Parliament it is expressly 
enacted that it shall commence & take effect from 
a day named, yet if the Royal Assent be not obtained 
until a day subsequent, the provisions of a par- 
ticular sect., in its teims prospective, do not take 
effect until such subsequent day. — Burn i\ 


Carvalho (1835), 1 Ad. & El. 883 ; 4 Nev. & 
M. K. B. 893 ; 110 E. R. 1445, Ex. Ch. 

Annotations : — Mentd. Best v. Argles (1834), 2 Cr. & M. 394 ; 
Britton v. Biitton (1834), 3 L. J. Ex. 181 ; Leslie v. 
Guthrie (1835), 1 Bing. N, C. 697 : Tlbbits v. George 
(1836), 5 Ad. El. 107 ; Hutchinson v. Hoyworth (1838), 
9 Ad. & El. 375 ; Lewis v. Edwards (1840), 7 M. & W. 300 ; 
Pamham v. Hurst (1841), 8 M. & W. 743 ; Belcher v. 
Capper (1842), 4 Man. & G. 502 ; Bawlings v. Bell (1845), 
14 L. J. C. P. 265 ; Freeman v. Edwards (1848), 17 L, J. 
Ex. 258 ; Smith v. Keating (1848), 6 0. B. 136 ; Boddlng- 
ton V. Castolli (1853), 1 E. & B. 879 ; Congreve v. Kvotts 
(1854), 10 Exch. 298 ; Acraman v. Bates (1800), 0 Jur. 
N. S. 294 ; Griffin v. W^eatherby (1808), 9 B. & S. 726 ; 
St. Thomas’s Hospital v. Richardson, [1910] 1 K. B. 271. 

1001. Effect of suspending Act.] — Hilton 

V. Jones (1878), 9 Ch. D. 020 ; 38 L. T. 808 ; sub 
yiom. lie Richards, Hilton v. Jones, 47 li. J. Ch. 
740 ; 20 W. R. 737. 

Annotation: — Refd. Sherwln r*. Selkirk (1879), 12 Ch. D. 
68. 

1002. .] — Jud. Act, 1873 (c. 06), 

s. 25 (1), was one of the clauses suspended by Jud. 
Act, 1874 (c. 83), & so the provisions contained 
therein, that, in the administration by the ct. of 
the assets of a pei-son M^ho may die after the passing 
of the Act & whose estate may prove insufficient 
to pay his debts, tlie same loiles are to he observed 
as may be in force under the law of bkpey., do not 
apply to the case of a ]>ersoii who died between the 
date of the passing of 1873 Act & Nov. 1, 1876, 
when .7ud. Act came into operation. — Shebwin v. 
Selkirk (1879), 12 Ch. D. 68 ; 40 L. T. 701 ; 27 

W. R. 812, C. A. 

1003. Time of day at which statute commences — 
Commencement of day of passing or operation.] — 

Tomlinson v. Bullock, No. 996, ante. 

1004. .] — An Order made by the Rood 

(kmtroller under Defence of the Realm Regula- 
tions was dated May 16, 1917, but was not known 
to tlie parties to the action or to the public 
generally till May 17 : — Held : the Order came 
into o])eration only wlien it hooame known, namely, 
on May 17. 

I agieo that the rule is that a statute takes effect 
on the earliest moment of the day on which it is 
passed or on which it is declared to come into 
operation (Bahjiache, J.). — .Iohnson v. Sargant 
A. Sons, [1918] 1 K. B. 101 ; 87 L. J. K. B. 122 ; 
118 1.. T. 95 : (52 Sol. .Jo. 88. 

Annotations : — Refd. Biightraan v. ’J’ate (1919), 35 T. L. B. 
209. Mentd. Sbutk-r i;. Bolfo (1920), 36 T. L. P., 828. 

1005. Expiration of temporary statute — How 
period computed.] — Under a special Act which in- 
corporated the Lands (dauses Act, 1845, a railway 
CO. were empowered to take lands compidsorily for 
the purpose of tlieir undertaking, & the powers of 
the CO. for this purpose were to cease after the 
expiration of three years from the passing of the 
Act. The Act received the Royal Assent on Aug. 9, 
1899, & on Aug. 9, 1902, the co. gave to pltfs. a 
notice to ticat for the purchase of lands belonging 
to them & scheduled in the special Act. On an 


PART IV. SECT. 2. 

1003 i. 2'imc of day at v2iich statute 
commences— Commencement of day of 
nasstny or operation.}— Acts of the 
Leglnlature take efTect In law from the 
earliest period of the day on which 
they are loapeotlvely originated & 
come into force. — Conveiihe v. Michie 
(1805), 16 O. P. 167.— CAN. 

1003 ii. -.] — Acts of Parlia- 

ment take effect In law from the earllcflt 
moment of the day on which they are 
passed.— C ole r. I’ortkous (1892), 19 
A. B. 111.— CAN. 

1003 111 . .] — R. i\ Rooco 

3nt.). [1924] 1 D. L. R. 601; 41 
an. CMm. Cos. 101.— CAN. 

p. Whether Act obsolete for non - 
— Action for calls under 1 Will 4, 


c. 1 2, against deft, as a stockholder • — 
Held : 4he said Act was not obsolete 
for non-user. — Maiimora Founpry 
Co. V. MURltAY (1850), 1 C. P. 29. — 

CAN. 

q. Date of commencement — Date 
of proclamation.}— The proclamation 
under which Canada Temperance Act 
was brought into force in the cmmty 
recited the fact of a scrutiny having 
been demanded, but did not show in 
what manner the scrutiny had been 
disposed of, or that It had over been 
determined, except that the period of 
sixty days had elapsed since the scrutiny 
was demanded : — Held : the pro- 
clamation was valid, & the Act was in 
force. — H. v. Casson (1889), 21 N. S. R. 
(9 R. & G.) 413.— CAN. 

r. .1— OopB & Taylor v. 


Scottish Union & National Insur- 
ance Co. (1897), 5 B. O. 11. 329.-- CAN. 

t. -.] — Re B. V. Slinn 

(1926), 47 Can. Crim. Cas. 77 ; 37 
B. C. B. 275.— CAN. 

a. -.] — A statute becomes 
binding immediately upon its pro- 
mulgation, unless a different intention 
can bo gathered from the terms of the 
statute Itself. — Lyons v. (Jrosly 
(1885), 4 S. C. 17.— S. AF. 

b. .] — The general rule 

that before a law or any regulation or 
bye-law having the force of a law can 
become operative It must bo duly 
promulgated, must be read subjeot to 
the QuaUflcatlons that the word law ” 
In the rule must not be given too wide 
a connotation & that the enabling 
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application for nn injunction to restrain the co. 
from proceeding under this notice : — Held : the 
day of the passing of the Act must be excluded in 
the computation of the three years, & the notice 
was served in time.— Goldsmiths’ Co. v. Wbbt 
Mbteopolitan By. Co., [1904] 1 K. B. 1 ; 72 
I,. J. K. B. 031 ; 89 L. T. 428 ; 68 J. P. 41 ; 62 
W. B.. 21 ; 20 T. B. B. 7 ; 48 Sol. Jo. 13, C. A. 
Annotation Refd. Brakspeort?. Barton, [1924] 2 K. B. 88. 


Sect. 3.— LOCAL UMITS OF OPERATION. 

Sub-sect. 1. — In Genebal. 

See Territorial Waters .Turisdiction Act, 1878 
(c. 73), s. 7 ; Foreign Jurisdiction Act, 1890 (c. 37), 

s. 6. 

1006. Geographical application.] — The territory 
& soil of England, by the law of nature & of 
nations, which is recognised also as part of tlie law 
of England, is governed by all statutes which are 
in force in England {IjOKd Selbobne, (\).— Fkeke 

V. Cakbery (Lord) (1873), L. B. 16 Eq. 401 ; 21 

W. B. 835, L. C. 

AnnoUdiovjt : — Mentd. Blackwood v. It. (1882), 8 App. Caa. 
S2 ; Duncan v. Lawaon (188U), 41 D, 3S)4 ; He Calth- 
IH'HB (1891), 7 T. L. It. 354 ; 7 h the Hoods of Tamplln, 
11894 ] I*. 39 ; Stewart r. Uhodos, |1900] 1 Ch. 386 ; Pepin 
V. Bruy(-rc, l]9«21 1 Uh. 24 , He Fitzgerald, Surman «. 
FitzucraJd, flOUl] 1 Ch. 573 ; He GraHsl. Stubhordold v. 
CraMSi, [199.5] 1 Ch. .584 ; He DIoscr, Moaoa v. Valentino, 
[1908] 2 (’ll. 23.5 ; Hr Iloylos, Row v. JaKg, (191UJ 2 Ch. 
.333 , H( Lyiie's Hclthiit, TruHtH, He Cihhs, Lynes v. 
Gihbs, [1919] 1 C’h. 89 ; He Benditold, Berchtold v. 
(3ij)rou, [192.tJ 1 Ch. 192. 

1007. .] — It seein.s to mo that unless parlia- 
ment ex])ressly declares otlierwisc . . . the proper 
construction to bo put in general words used in an 
English Act of Pailiainent is that Parliament w'as 
dealing only w'ith such persons or thing.s as are 
within the general words A also within its proper 
jurisdiction (Lord Esher, M.IL). — Colquhoun v. 
IfEDDON (1890), 26 q. B. D. 129 ; 69 L. .T. Q. B. 
4(55 ; 62 L. T. 853 ; 38 W. B. 545 ; 6 T. L. B. 
331 ; 2 Tax (’as. 621, C. A. 

Annotations : — Apld. Adam v British & Foivign S S. Co., 
[1898] 2 (L H. 430. Consd. Whitney v. 1. H. Conu’R , 
11 920) A. C. 37. Reid. Davldbson v. ilill, [1901] 2 K. B. 
009. 

1008. — — Outside King’s dominions— Express 
enactment.] — I thiuk the general rule of construc- 
tion is clear, tliat whore Parliament enacts that 
anything is to bo done by one of the Queen’s cts., 
it means that the ct. is to do that thing only within 
the Queen’s dominions, urdess it expre.ssJy enact® 
that it may be done oiit.side tho.se dominions (Lord 
Eshkh, M.B .). — Fie Wendt, Ex p. Officiai. 
Beceiver (1889), 22 Q. B. 1). 733 ; 61 L. T. 280 ; 
37 W. B. 721 ; 6 Morr. 127, 0. A. 

1009. Whether extended to Isle of Man — 

Necessity for express mention.] — D erby’s (Earl) 
Case (1698), 2 And. 116 ; 123 E. B. 576. 

Annotation : — Held. Hr p. Brown (1864), 5 B. & S. 280. 

1010. statute exceeding territorial limits — 

Whether executed by courts.] — Cail v. Papayanni, 
The Amalia, No. 827, a7dc. 

1011. Personal application — Only subjects 
affected — Including all persons resident within 
King’s dominions.] — J efferys v. Boorey, No. 
176, anic. 


1012. .] — Primd facie an English 

statute affects only English subjects or foreigners 
who come, either permanently or temporarily, 
within the allegiance of the English Crown. 

Re Sawers, TCx p. Blain (1879), 12 Ch. D. 622 ; 41 
L. T. 46 ; 28 W. B. 334, C. A. 

Annotations: — Consd. He Pparson, Ex p. Pearson, [ 1892 ] 

2 y. B. 263 ; Cooke v. Vogcicr Co., [1901] A. O. 102 ; 
Whitney v. I. B. Comrs., [1926] A. C. 37. Reid. DiBpey 
V. Merry, [1901] 1 K. B, 536. Mentd. He Clark, Ex p. 
Beyer Peacock, [1896] 2 Q. B, 4 76 ; He Clark, Exp. Clark 
(1897), 77 L. T. 417. 

1013. .] — Primd facie an Act of 

Paihament relates only to persons within the 
Queen’s Dominions & does not apply to foreign 
subjects resident aViroad (Fry, L.J.). — Bussell v, 
Cambefort (1880), 23 Q. B. D. 520 ; 58 L. J. Q. B, 
498 ; G1 L. T, 751 ; 37 W. B. 701. C. A. 

A7i7ioiatums : - Consd. Dohsoii v. Festl, Rasinl, [1891] 2 

y. B. 92. Refd. Turiihull r. Walker (1872), 9 T. L. R. 99 ; 
lleJncmann r Hale, (1891J 2 (). B. 83 : Lyhuwht v. Clark, 
[1891] 1 y. B. 552 ; Grant r. Anderson, [1892] 1 Q. B. 108 ; 
St. Goboin, Chaiuiy & Ciroy Co. r. Hoyermonn’s Ajfcney, 
[1893] 2 y. B. 96 ; W’oieester City & Count y Banking Co. 
r. Flrbank, l>uuhn« (18i)4), 70 L. T. 102. Mentd. Shepherd 
V. Hirseh. Pritchard (1890), 4.5 Ch, D. 231 ; Western 
National Bank of New York City v. Pereoz, Triana, [18911 
1 y. B. 304 ; De Bernales v. Now York Herald (1893), b‘2 
L. J. y. B, 385 ; Slnpleton v. Hoherts. Stocks (1894). 70 
I. T. 687 ; Maolver v. Burns, [189.5] 2 Ch. 630. 

.] — It is a principle of our 


Ij 

1014.. 


law that Acts of Parliament do not apply to aliens, 
at least if they be not even temporarily resident 
in this country, imle.ss the language of the statute 
expro,ssly refer to them (Darling, .T. ). — Adam v. 
British & Foreign S.S. (’o., [1898] 2 t^. B, 430 ; 
67 L. J. Q. B. 844 ; sub nom. Adam v. British 
& Foreign S.S. Co., Ltd., Stevart v. Same, 
Michiels V. Same, Yseboot r. Samf, 79 L. T. 31 ; 
14 T. L. B. 540 ; 8 Asp. M. L. C. 420. 

Annotation: — Dbtd. Davidsson v. Hill, [1901] 2 K. B. 606. 

1015. .] —What authority or right 

has the ct. to alter in this way the stat-us of 
foreigners who are not subject to our jurisdiction ? 

. . . Unless Parliament has conferred upon the ct. 
that iiower in language which is unmistakable, 
the ct. is not to assume that l*arh ament intended 
to do that which might so seriously affect foreigners 
who are not resident here & might give offence to 
foreign governments. Unless Parliament has used 
such plain terms as show that Miey really intended 
us to do that, we ought not to do it (Lindle^, 
M.R.).-/?.c A. B. Go., [1900] 1 Q. B. 541 ; 69 
L. J. q. B. 375 ; 82 li. T. 169 ; 48 W. R. 424 ; 16 
T. I.. B. 238 ; 44 Sol. Jo. 293 ; 7 Mans. 131, C. A. ; 
affd. suh 7 iom. Cooke Vogeler (CharlE.s A.) 
Go., [1901] A. G. 102, n. L. 

Annotations : — Reid. Vacher r London 800 . of Compositors, 
119131 A. C. 107 ; Victoria Citv u. Vaueouver Island (Bp.), 
[1921] 2 A. C. 381. Mentd. Dulaney r. Merry, [1901] I 
1 K. B. 536. 

1016. .] — All crime is local. The 

jurisdiction over crime belongs to the country 
where the crime is committed except over her 
own subjects Her Majesty & the imperial legisla- 
ture have no power whatever (per CuR.). — 
Macleod r. A.-G. for New South Wales, [1891] 
A. C. 465 ; 60 L. J. P. C. 65 ; 65 I;. T. 321 ; 17 
Cox, C. G. 341, P. C. 

Annotatioiis .-—Raid. A.-G. for Dominion of Canada t\ Cainj 
A.-G. for Dominion of Canada v. Gllhula, [1906] A. C. 542 > 
S^vlft V. A.-G. for Ireland, [1912] A. C. 276. Mentd. 
TUnL'in ii A -G. for Ncw South Wales (1893), 69 L, T. 778. 


enactment must bo looked to In order 
to see whether the necessity for pro- 
mulgation is or is not excluded. — 
Bvicns V. CniNN, [1928] App. J). 322. — 

S, AF. 

0 . Lates Twt numbered aceording 
to priority — Effect of.}— A law passed 

f irlor to another but numbered later 
n the olflclnl publication will be treated 


by the ct. as prior In time. — J ohnson 
V Colonial Secretary, [1910] T. P. D. 
1200.— S. AF. 


PART IV. SECT. 3, SUB-SECT. 1, 

10061. Ofographicai application ,] — 
There is no difference between the 
Imperial & the local legislatures, as 


to the duty of the cte. to endeavour 
to give etfoct to legislation exceeding 
the territorial limits of jurladiotlon. — 
He ViC’TORIA STEAM NAVIGATION 
Board, Ex p. Allan (1881), 7 V. L. H, 
(L.) 248.— AUS- 

Whether territorial only .] — 

Unless it clearly appears that an Act 
of tho legislature was intended tn have 
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Statutes 


Serf. 3 . — Local limils of operation: Sid)-seci8. 1 
2, A., B., (\, 1)., E., F., a. (S: U. Sect. 4: 
Siih-ficct. 1.) 

1017. Institutions or bodies corporate — 

Necessity for being named.] — Walicehij. Richard- 
son, No. 01 i, ante. 

1018. .] — Ambiguous words 

occurring in an Act of I’ai-liament ought not to be 
extended to institutions which are well known to 
exist, but are not named in the Act . — Re St. 
James’ Club (1852), 2 Do G. M. & G. 383; 10 Jur. 
1075 ; 42 R. R. 920 ; sub vom. Re St. .Tames’s Club, 
Ex p. Greenway, 19 L. T. O. S. 307, L. C. 

.4nno^iO'o7i.<? Mentd. Rigby v. Connol (1880), 14 Ob. D. 
482 ; Overton v. Ilowott (188G), 3 T. L. R. 246 ; lie 
Bristol Athenieuin (I88y). 61 L. T. 795 ; Royal Albert Hall 
Corpn. r, Winehilsea (1891), 7 T. L. R. 362 ; Wise v. 
Perpetual Trustee Co., 119()3J A. C. 139 ; Carlisle & 
SiUoth Golf Club V. Smith (1913), 82 L. J. K. B. 837. 

1019. Extension to foreigners.] — Power of 

the Rritisli legislature extends to foreigners only 
when witliin our own jurisdiction. — The Zoll- 
VEUEIN (1850), Sw. 90 ; 27 R. T. O. S. 100 ; 2 Jur. 
N. S. 429 ; 4 W. R. 555 ; 100 B. R 1038. 
Annotations : — Consd.Cope v. Doherty (1858), 4 K. & J. 367 ; 

Apld. General Iron Screw Collier Co. v. Schimnanna (1860), 

1 John. & H. 180. Gonsd. The Johannes (I860), Ijusii. 1 82 ; 
The Amalia (1863), Brown. .Sc Lush. 151. Apld. Adam v. 
Briti.sh & Foreign S.S, Co., [1898] 2 Q. B. 430. Consd. The 
Wilhclmlna, [1923] P. 112. Refd. R. v. Kcyn (1876), 

2 Ex. D. 63; Davidsson v. Hiil, [190 IJ 2 B. 606 , 
Poll V. Dambe, [1901] 2 K. B, 579. Mentd. The Wild 
Ranger (1862), Lush. 553; The Halley (1867). L. R. 2 
A. E. 3 ; The Scotia (1869), 20 L, T. 375 ; The Leon 
(1881), 6 P. D. 148. 

1020. .] — Our cts. are not only open 

but open equally to foreigners as to iiritish subjects, 
& foreigners who have the benefit of the English 
common law have also the benefit of English 
statutes (PiiTUdMOiiE, J.). — Davidsson v. Hill, 
[1901] 2 K. R. (500 ; 70 [j. J. K. R. 788 ; 85 L. T. 
118 ; 49 W. R. (530 ; 17 T. L. R. 014 ; 45 Sol. Jo. 
019 ; 9 Asp. M. L. C. 223, 1). (). 

Annotation : — Refd. Tomalxn r. Peurdon (1909), 78 L. J. 
K. B. 863. 

1021. Statute inconsistent with inter- 

nationai law.]— No British Act of Parliament, or 
commission founded on it, if inconsistent with the 
law of nations can alTect tlie rights or interests of 
foreigners. — Le Louis (1817), 2 Dods. 210 ; 105 
E. R. 1401. 

A n?iotaf ions Consd. R. v. Kcyn (1876), 2 Ex. D. 63. 

Mentd. San Juan Nc'pmnuceno (1821), 1 Hag. Adiu. 265 , 
Santos V Ilhdge (183!)), 5 Jur. N. H, 1.558 ; Boron v. 
Denman (1848), 2 E,xch. 167. 

1022. In matters of procedui’e.] — 

Althougli Parliament camiot legislate for foreigners 
out of the domimons, yet it can fix a time within 
whicli application must be made for redress to the 
tribunals of the Empire ; which being matter of 
procedure, becomes the law of the forum, <fc by 
which all mankind are bound. — Lopez p. Bubslem, 
The Guiana (1843), 4 Moo. 1*. C. C. 300 ; 4 State 
Tr. N. 8. 1331 ; 2 L. T. O. S. 185 ; 7 Jur. 1119 ; 
13 E. R. 318, P. C. 

1023. — — ■ — — - Presumption against extension.] 

— .Tefferys V. Boosey, No. 17(5, ante. 

1024. .] — Russell v. Cambe- 

FORT, No. 1013, ante. 

Unless Intention of legis- 
lature clear.]- -Cope v. Doherty, No. 400, ante. 

1026. -.]— It is of course 

possible that an Act might bo passed which would 
affect to deal with rights of foreigners, with which, 
on the principles of international law, we are not 
entitled to interfere ; but, where such an intention 

an cxtra-tt'iritorlal effect, it will be 
presumed that it applies only to matters 
arlsltig within its jurisdiction. — 

Simonson v . Canadian Northern Rt. 

CO. (1911), 28 W. L. R, 310; 6 


is not clearly expressed, the presumption is 
against tliat construction (Page-Wood, V.-C.). — 
General Iron Screw CJollter Co. v. Schluimanns 
(1860), 1 .Tohn. & II. 180 ; 29 L. J. Ch. 877 ; 4 
L. T. 138 ; 0 Jur. N. S. 883 ; 8 W. R. 732 ; 1 
Mar. L. C. 60 ; 70 E. R. 712. 

Annotations : — ^Refd. Tho Amalia (1863), Brown. & Lush. 
151 ; R. V. Keyn (1876). 2 Ex. D. 63. Mentd. Tho Anna- 
polis, The Johanna Stoll (1861), Lush. 295 ; Tlie Saxonla, 
The Eclipse (1862), Lush. 410 ; Tho Wild Ranger (1862), 
Lush, 553 ; The Northumbria (1869), L. R. 3 A. &; E. 6, 

1027. .] — Call v. Papa- 

yanni. The Amalia, No. 827, ante. 

1028. — — .] ~ Niboyet V. 

Niboyet, No. 828, ante. 

1029. .] COLQUIIOITN V. 

ITeodon, No. 1007, ante. 

1030. Although no 

doubt Parliament . . . might if they chose, give 
the cts. of (liis country jurisdiction over foreigners, 
it must always be assumed in the absence of 
express words to tliatalTect, that it did not intend 
to do so (Loud Coleridge, C.J.). — Gbant v. 
Anderson & Co., [1892] 1 Q. B. 108 ; 61 L. J . Q. B. 
107 ; 05 L. T. 619, I). C. ; on appeal, [1892] ] 
Q. B, at p. 115, C. A. 

Annotations : — Refd. Kt. Gobaln Chaimov & t'irny ([o. r 
Hoyermanii’s Agenev, [189.5] 2 ij. B. 96 , Wor('o-,(cr tdty 
feCounty Banl(,ing (5) v F'lrb.vulv, I’auling. [18941 1 O. B. 
781 ;i Mnolyer r, Jliiriis (189.;), 7 5 L, '4'. .19. Mentd. I'o 
liornales v. Now York Herald (1 89:5), 68 L. T, 058 ; .Single - 
ton V. Roborts-Stocks (1891), 70 L. T, ))87 ; Graingt'r r. 
(Jough. [1895] 1 Q. B. 7 1 ; Okimi v. Eor-ibacika Joruverks 
Akt., [1911] 1 K. 15. 715. 

1031. ougilt not to 

construe an Act of Parliament to alfcet loreignei’.s 
unicss it is clear that tlie words of tlio section do so, 
as for obvioiLs i-easons it would be eontr.ary to the 
comity of nations for one nation to presume to 
legislate for the subjeci s of anol-lier (.) ecne, P.). — 
The Pacific, [1898] P. 170 ; (57 L. J. Jk (55 ; 79 
L. T. 125 ; 4(5 W. R. 086 ; 8 As]). M. L. C. 422. 

1032. Absent foreigners.] — No 

toiTitorial legislation can give jurisdiction which 
any foreign cts. ought to recognise againsli absent 
foreigners wlio owe no allegiance or obedience to 
tho power wiiieh so legislates. — Sikdak Gdrdyal 
Singh p. Eardikote Ra.j.aii, [18!)1] A. (t. 670; 
10 T. L. R. 62 ; HR. 340, P. C. 

Annotations: — -CODSd. Emplnjorh’ Lial)lllt.y ABhOo. Corpn, 
V. .Sodgwjck, CoiliriK, [1927] A. C. !)5. Refd. Enumno] v. 
.Syiuoii, 11908] 1 K. B. .302, Gavin Gibson v. Gibtton, 
[191.3] 3 K. B. 379. Mentd. romborfon v Iluglion. 1 18991 
1 Cb. 781 ; .Tatl’cr v. Williams (1908), 2.5 T. L R. 12 ; 
Rhlllips V. Bathe, |19i.3j 3 K. 15. 25 ; Tallack v. Talluck & 
Brook.Mim, [1927] R. 211. 

1033. — — Necessity for express terms.] — 

Jeffi^rys V. Boo.sey, No. 17(5, ante. 

1034. On whom onus of proof lies.] — 

Jefpkrys V. Boosey, No. 17(5, anle. 

1035. Acts done outside King’s 

dominions.] — ^A .statute is to he construed primd 
facie to apjdy only to tho United Kingdom, but a 
statute applicable to Her Majesty’s dominions is, 
if the context permits, to be construed as ajiplying 
to ail British subjects wherever they may be. — R. 
p. JAME.SON, [1896] 2 Q. B. 425 ; 65 L. J. M. C. 
218 ; 75 L. T, 77 ; 00 J. P. 662 ; 12 T. L. R. 551 ; 
18 Cox, C. C. 392, D. C. 

Annotations: — Refd. R. v. Audloy, [1907] 1 K. B. 383; 
B. V. Crevo, Er p. Sokgoino, [1910] 2 K. B, 576 ; Coldlng- 
ham i^arlsb Council r. [1918] 2 K. B. 90. Mentd. 

R. r. Stride & Millard, [1908] 1 K. B. 617 ; R. v. Porter 
(1909), 3 Cr. App. Rep. 237. 

Bankruptcy .] — See Bankruptcy, 

Vol. IV., pp. 24-26, 154, Nos. 193-207, 1447. 

subjects of other countries as have 
brought themselvo.s within tho allegi- 
ance of tho Sovcroijpi. — Kessowji 
Damodar Jairam V. Kiiimji Jairam 
(1888), I. L. R, 12 Bom. 507.— IND. 


W, W. R. 898 ; 17 I). L. R. 516 ; 24 
Man, L. li. 267.— CAN. 

e. .] — AH legislation Is, 

primd, facie, tendtorlal. It binds all 
subjects of the Orown, but only such 
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Sub-sect. 2. — Paiiticulab Instances. 

A. Colonial Siatuies, and English Statutes in 
Dependencies. 

Repugnancy to English law.] — See Dependen- 
cies, Vol. XVII., pp. 424, 428, Nos. 59-01, 95. 

Territorial limitation.] — See Dependencies, 
Vol. XVII., pp. 424, 426, Nos. 02-68. 

Applicability & construction of statutes.] — See 
Dependencies, Vol. XVII., pp. 401-400, Nos. 
297-324. 

B. Criminal and Penal Statutes. 

See Part V., Sect. 3, post. 

C. Fiscal Statutes. 

Sec I’art VI., Sect. 1, post. 

D. Marriage Statutes. 

Marriages abroad — Application of English 
statutes — Marriage Act, 1823 (c. 76)]. — Sec 

(Conflict of Laws, Vol. XI., p. 420, Nos. 805, 
800. 

Marriage Act, 1835 (c. 54).] — See 

Husband & Wife, Vol. XXVIL, p. 03, No. 440. 

Foreign Marriage Act, 1892 (c. 23).] — 

See (JtjNiTACT OF Laws, ATO. XI., p. 420, Nos. 807, 
808. 

— Royal Marriages Act, 1772 (c. 11).] — 

Sec Constitutional Law, Vol. XI., p. 501, No. 41. 

F. Shipping Statutes. 

Application to foreign vessels.] — Sec Shippinc, 
Vol. XLL, ])p. 159 101, 854, 907, Nos. 1-21, 
7188-7191, 8006-8007. 

F. Statutes affecting Aliens. 

Sec. generally. Ajakns, Vol. II., i)p. 119 ct seg. 

Application of statutes to foreigners generally.] — 
Sec Nos. 1019-1035, ante. 

(t. Sialutes of Liniilalion. 

See, generally, Limitation of Actions, Vol. 
XNXIL, pp. 315 et seg. 

Conflict of Laws — Immovables.!— Conflict 
OF Laws, Vol. XI., pp. 480, 487, Nos. 1385-1387. 

Movables.] — See Conflict of Laws, Vol. 

NI., pp. 304, 487, 488, Nos. 079, 1388-1397 ; 
Dills of Exchange, Vol. VI., p. 437, Nos. 
2813-2810. 

Extended judgments.] — Sec Conflict of IjAws, 
Vol. XL, p. 488, No. 1398. 

Application to dependencies & dominions.]— 
See Dki’ENDenctes, Vol. XVJL, pp. 402, 4()4, 
Nos. 301, 314, 315. 

II. Workmen's Conrpensation Arts. 
Employment abroad.] -See, generally, Work- 
iiien’s CompeiiHation Act, 1925 (c. 81), ss. 35-37 ; 


Master & Servant, Vol. XXXIV., pp. 241-244» 
258, Nos. 2059-2078, 2208, 2209. 


Sect. 4.— EFFECT ON THE CROWN. 

Sub-sec:t. 1.^ — In General. 

1036. Whether Crown bound — Statutes affecting 
all persons.] — Willion v. Berkley, No. 377, ante. 

1037. .] — No Act of Parliament can 

bind the King from any prerogative which is sole 
&. inseparable to his ])er6on : but be may dispense 
with it by a non obstante. 

But in things which are not incident solely & 
insei^arably to the i)erson of the King, but belong 
to every subject, «!i:- may be severed, an Act of 
Pailiamcnt may absolutely bind the Kmg.—CASE 
OF Non Obstante (1682), 12 Co. Pep. 18 ; 77 

E. K. 1300. 

Annutahon : — Reid. Tliomas r. Sorrel (]()7H), 3 Keb. 223. 

1038. — — - On matters aflecting prerogative.] — 
Case of Non Obstante, No. 1037, ante. 

1039. — By general words.] — (1) 

General words in an Act do not bar tlie King of 
any prerogative, estate, right, title or interest. 

(2) Acts of Parliament ai’e to be construed 
according to tbe intent «fc meaning of the makers 
of them. 

(3) The law w'iil never make an interpretation 
to advance private A destroy public interests. 

(4) General statutes whicb provide neces.sary 
A prolitablo remedy for the maintenance of 
religion, the advancement of good learning, A' for 
the relief of the poor shall be extended generally 
according to their w’ords {per CuR.). — Magdalen 
College, Cambridge C\se (1015), 11 Co. Rep. 
00 b ; 77 Ik R. 1235 ; suh noni. Warren v. 
Smith, Magdalion College Case, 1 Roll. Rep. 
151. 

Anttolutwns •— As to (1) Cousd. A.-G. r. AllRood (1713), Park. 
] . Apld. Pen v r, Eaiiies salauian v. Eamcfl, Mercer’s Co. 
r. Euuies, [ Hv!H J 1 Ch, (168. Reid. Thomas d. Sorrell 
(1G73), FuTin. K. B, 85 , It v. London (Bp.) He Lancaster 
(Hil)3), 1 Show. 411 , Cayzer, Irvine v. Hoard of Trade, 
(1!)271 1 K. B. 2(>d, Ah to (2) Apld. It. v. London 

(Bp.) tN; Bnn h ((a- Birrh) (l()y4), 1 Show, 41)3. Consd. 
A.-G. r. W ulUcT (181'J), 3 Exch 242. Refd. Abergavenny 
r. Brace (1872), L. B. 7 Exeh. llf). As to (1) Consd. 
Colt & Glover r. (Wvontry Lkhheld (Bp.) (Ihl2). Hoh. 
lit); Thornbv r. Fleetwood (1720), I Slta. 318, Moore 
V Clench (187.'>), 1 C’h. D 117. <1< n< rothi, Mentd. B. v. 

Hampden (1C.37), 3 Sl.ite 'J'r. 82G ; It. r Starling (IG(il), 

1 Kcl) G7.''i : Lvn r W yn (l(iG5), O’Biudg. 122 . Elwavs r. 
Coftesford (1G7.")), 3 Keb. lf>7 ; Woodwatd f'ov (1091), 

2 Vent. 207 : MugdaleJi Hospital i\ Knotts (IK78), 47 
Jj. .1, Ch. 730 ; Biadlangli r. Clurke (1883), 8 App. Cas. 
3.')4. 

See, generally. Constitutional JyAw% Vol. XT., 
pp. 490 el seg. 

1040. Not unless expressly named.] — 

Wii.LiON V. Berkley, No. 377, anle. 

1041. — .] — Where tbe King claims in 

icspect of bis natural capacity as heir to the body 


PART IV. SECT. 4, SUB-SECT. 1. 

1036 1 . Wfutlu r (Jrou'n boimd - SUituies 
offevtina all persons. \ — Tbi! Ciown. 
though not nutued in Adimnlstraf ion 
of Justice Act, is entitled to avail 
itself of llie hcuctit of Its provisions 
to the same extent as a suhiecl can do 
go.— A.-G. V. VVamckk (1 877), 2.') Gr. 
233 ; (iffd. 3 A. B. 105. — CAN. 

1040 1. Not milcss fj-prcshti/ 

nctTnc(].]—~ll. V. Bouuiot, Boulkait 
Letkndkh (IHKS), 2 Exch. C. It. 41) ; 
12 L. N. 31.— CAN. 

1040 li. ]~ SYi)NKV 

LouisBUJio Coal & By, C!o.. Lid. 
Sword (N. S.) (1892), 21 S. C. B. 152. 
—CAN. 

1040 iii. — — .1 — It is a recog- 
nised princiiile In the interpretation of 
statutes that the Crown is not reached, 

J. — VOL. XIJI. 


excciit by express words or neccssarv 
implitatiun. in nnv case where it would 
be ousted of an existing preiogutive. — 
A -G FOR Buitirh Codumh)a v. 
Esquimalt & Nanaimo By' Co. 
(B. C.) (1911), 19 WL L. B. 093.— CAN. 

10401V. -The rule of 

construction according to which the 
Crown is not ultectod bv a statute 
unless expressly named iii it applies 
to India ; & the Viceroy & Goveruur- 
Gonoral as reprcsentuig the Crown 
theiTforo enjoys a like exemption. — 
.‘■'KDKKTAHV OK STATIC KOR INDIA V, 

Matuuuahhai (1889), 1. L. B. 14 Bom. 
213,— IND. 

1040 V. -.1 — Generally speak- 
ing, wlien the words used in an Act of 
Parliament are “ person or persons,” 
the Ci'own is not bound. — 11. c. Duffy 


(1849), 1 Ir. Jur. 81.— IR. 

1C40 VI. — • — - — The general rule 
that tbe King ia not hoimd by Acts 
of Parliument, unless ho he particularly 
named therein, is open to some excep- 
tion, for if the Act he professedly niado 
for the remedy of some great public 
evil, the advancement of religion, tho 
eneouragement of learning, or tho 
support of the poor, it will bind the 
King though ho be not named In it, 
if It does not trench upon anj-- of bis 
establislied prerogatives or directly 
tend ill its operation to exposio him to 
any poeunlary cliargo. — /»*e Liability 
OF Govkbnmknt ITioeicKTy to As.sksh- 
MENT (1823), 1 Nlld. L. B.. 318. — NFLD. 

1040 vii, - .1 — The rule that 

tho Crown i.s not bound or afleoted 
by statutes unless specially named 

Y Y 
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4. — l^ffect on the Crown : Suh-accts. 1 2.] 

of a subject -per for mam doni, he shall be bound by 
an Act of Parliament. 

But wlicre he claims in liis Iloyal & politic 
capacity, a general Act shall not bind him, unless 
he be expressly named, except in special cases. — 
Case of a Fine Lev^ied ey the King (1004), 7 
Co. Bep. 132 a ; 77 E. B. 459. 

Annotation : — Apld. R. V. Loudon (Bp.) & Lancaster (1093), 
1 Show. 411. 

1042. .] — Whore the King claims a 

thing with lespect to his royal capacity there I 
tliink it as a cf;rtain rule of law that general words 
in an Ac(: of Parliament without naming him will 
not bind him (Eyjie, .T.). — B. v. London (Bp.) Sc 
Lancastek (1093), as reported in 1 Show. 441 ; 
89 E. B. 088. 

Annotaiton .-—Mentd. R. v. London (Bp.) 8c Burch (or 
Birch) (1091), 1 Show. 413-193. 

1043. .] — Generally speaking, in the 

construction of Acts of Parliament the King in his 
royal character is not included, unles.s there be 
uords to that elTect (Loud Kenyon, C.J.). — R. v. 
Cook (1790), 3 Term Bep 519 ; 100 E. R. 710. 

Annotations Consd. Coomber v. Bcrkn JJ. (1883), 9 App. 
(As. ()1 , limy i'. Lancashire JJ. (1889), 22 Q. B. D. 481. 
Meutd. A.-G. r. Hill (183<i), C L. J. Ex. 105. 

1044. -.] — 'Tile general rule is, that tlie 
Crown is not- bound unless jiarticnlarly named in a 
statute (Littledale, .T.). — R. v. Boultbee (1830), 

4 Ad. A JOI. -198 ; 1 Tlar. A W. 713 ; 0 Nev. A 
M. K, B. 20 ; 3 JN'ev. A M. M. C. -190 ; 5 L. J. M. C. 
57 ; lit E. R. 874. 

Annotation : — Mentd. 11. v. Hester (1830), 1 liar. & W. (;.>0, 

1045. .] — Inalh ‘liable o.statoB tail are, 

witliin T^ands Clauses Act, 1845 (c. 18), s. 7, A 
may, under that statute, be conveyed by tlie tenant 
in tail in possession ; but tliat statute does not 
extend to the Crown, for the King, not bidng 
specially named therein, tlie riglits of the Crown 
are unaffected thereby . — lie Cuckfield Burial 
Board, I^x p. Abergavenny (Earl) (1854), 
19 Beav. 153 ; 24 L. J. Ch. 585 ; 3 W. R. 142 ; .52 
E. K. .307. 

Annotation -Refd. AbCTKnvcnny v. Brace (1872) L. B. 7 
Exch. 145. 

1046. -.] — I consider it a sacred maxim 
tiiat the Crown is not bound by an Act of l^arlia- 
ment, imlcs.s it is quite clear, from the language 
emph^yed, that tiio Legislature contemplated 
including the Crown, A Her Majesty, in giving her 
Royal Assent., assented that the Crown sJiould be 
bound, A was fully aware that she was giving her 
assent to be subject to the provisions of the 
statute. But where it is clear that the Legislature 
meant to include every case, wiiether the Crown 
were interesB-d or not, A the Lord (Chancellor, as 
keeper of the conscitmee of the Sovereign, ad%'ises 
the Crown to as, sent, the Crown, by giving its 
assent, is bound (Lord ('ajvif’BEll, C.J.). — 
Moope V . Smith (1859), 1 Jk A E. 597 ; 28 L. ,T. 
M. C. 12(3; 32 L. O. S. 3J4 ; 23 J. P. 133; 

5 ,Tur. N. S. 892 ; 7 W. R. 200 ; 120 E, R. 1031. 

Amwlations : — Consd. B. v. Canterbury (Arehhp.), fl902] 2 
K. B. 503 ; Thomaa v. Pritchard, [1903) 1 K. B. 209 ; /fe 
Lcttera Patent Nos. 13y,207,2fe Carhonil Akt., [1924] 2 
Ch, 53. Refd. WuMi r.'R. (1888), 10 (Ax, C. C. 435; 
BaJn V. A.-G., [1892] P. 217 ; 8wift v. Board of Trade, 
11920], 2 K. B. 131. 

1047. .] — Mersey Docks A Harbour 


Board v. Cameron, Jones v. Mersey Docks A 
Harbour Board, No. 170(3, post, 

1048. .] — The Crown is not to be hedd 

boimd by an Act of Parliament, unless expressly 
named ; A this rule, I think, applies to the case of 
tolls taken under a local Act (Cockburn, C.J.). — 
Weymouth Corpn. v. Nugent (1805), 0 B. A S. 
22 ; 5 New Rep. 302 ; 34 L. J. M. 0. HI ; 11 L. T, 
(572 ; 29 J. P. 451 ; 11 Jur. N. S. 405 ; 13 W. K. 
338 ; 2 Mar. L. C. 103 ; 122 E. R. 1100. 

Aiinotatum : — Apld. Hurusey U. C. r. Hcnuell, 11902] 2 

K. B. 73. 

1049. .1 — The statutes which authorise 

assessments for I’elirf of tlie poor are silent as to the 
Crown. Hence the Crown is subject to no poor 
rate. — L eith Harbour A Docks CUimrs. v. 
Inspector OF tue Pooh (180(3), L. R. 1 Sc. A Div. 
17, H. L, 

Annotations : — Consd. Grcig r. Edinhui’trh Cuiversity (18(58), 

L. JL 1 Sc. 8c Div. 348. Rold. Income Tax Special Pur- 
po.scs Coinrs. r, lAinae], 11891] A. C. 5.11 ; Worcest.erahire 
County Council v \\ ovcchtcrsh,n' Union Absmt. Coin. <Sc 
St. Nicholas Ovemcevs (1897). (>(> 1j. J. (h B. 323. Mentd. 
K V. llutchinri (1881), 11 L. T. 3(54. 

1050. .] — In l*ublic Health Act, 1875 

(c. 55), there is certainly no express mention of the 
C’rown so as to bind the ('ruwn, A there is certainly 
no necessary implication that tlie tTowu is to bo 
bound. In the ab.soiu'e of express words, or 
necessary implication, the thrown is not to be bound 
nor is the propch’ty of the Crown to be affected. 
There are many cases in wliicb sucJi uuplication 
does necessarily arise, because olIuTWi.se the legis- 
lation would be unmeaning. A to give it moaning 
one is obligi'd to consider wiiat it is intinded to 
apply to tfie Crown (Lay, J.). — Gorton Local 
Board i\ Prison Comts, (1887), [1901] 2 K.. B, 
1(55, n. ; 73 L. .1. K. B. lid, n. ; 89 la T. 178, n. ; 
(58 J. P. 27 ; 52 W. R. 233, u. ; 1 L. G. 11. 838, n., 
1). V. 

Annotahons : — Consd. Ceopor r. HawkiiiB. [PJOl] 2 K. B. 164. 
Refd. Itc De Keysor’s Boyal Hotel, De KejHer’s Royal 
Botelr. R., [1919] 2 CJh. 197. 

1051. .] — The Crown, not being named 

in Public Health Act, 1875 (c. 55), s. 150, is not 
bound by its provisions, A is not liable uinlor that 
sect, to pay in respect- of projicrty owned A- occu- 
pi(*d for the purposes of the Crown any expenses of 
paving, etc., a stri'ot on whicJi that property abuts. 
— Hornsfy Crb\n (JoTTNCih V . Hknnei.i., [1!102J 
2 K. B. 7.3 ; 71 L. .1. K. B. 479 ; 8(5 L. T. 423 ; 
(id .1. P. (513 ; 50 W. R. 521 ; 18 '\\ la K. 512 ; 
4(5 Sol. .fo. 452, 

Annotations •— Consd. Cooper v. Hawkins [191)1] 2 K. B. 1()1. 
Refd. Lewib i’. Durham Union (1901), 2 L. G. R. 533 , 
Cham V. Hart (1918), 120 L. T. -J 13. 

1052. .] — 4’iiomas V . Pritchard, No. 

1074, pout, 

1053. .J — C(jorER P. Hawkins, No. 

1075, po,st. 

1054. .] — Tile rule that the CroAvu is 

not bound by a stat ute unless expressly nanuid, or 
unle.ss it so appears liy necessary imjilication, 
applies to a servant- of the (Town when acting 
wit hin the scope of bis authority, — Cuake t. Hart 
(1918), 88 L. J. K. B. 833; 120 L. T. 443 ; 83 
.1. P. 54 ; 17 L. G. R. 233, D. G. 

1055. As to estate right title or interest — By 

general words in statute.] — Magdalen (Xillege, 
(5ambkidoe Case, No. 1039, ante. 

1056. Not comprehended under term 


t.lieroin, is upiilicalilo only to btotutes 
passrd since the Union, & does not 
imkl with regard to Acts of the Scottish 
Barli.inicnts. - Advocate General d. 
IVVERNRSS Maoikirate-s (18.56). 18 

Dunl (Ct. of Bess.) 366 ; 28 Sh. Just. 
303.--SCOT. 

1010 via. 


tion that tho Crown should ho bound ” 
liy a statute, or bus agreed to bo bound, 
must clearly njipear, either from the 
kmi'iiago used or from tho uatiuo of 
the enactment. — Union Governme-nt 
V. Tonkin, [1918] App. D. 633. — S. AF. 

f. ■.] —Where a liability Is Im- 

posed on the Crown In right of tho 


Dominion It must bo ascertained 
Hocordlng to tho laws of tho prnvinoo 
in whioti the cause of action ai’oso lu 
force at tho tiino it was so Imposed 8c 
cannot bo added to by subsequent 
provincial legislation. — Gauthier v. 
R. (Out.) (1916). 56 S. C. R. 176 ; 46 
D. L. R. ,353.— CAN. 


.]— “Tho iuton- 
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“ party.”] — The Queen is never comprehended in 
a statute by the word “ party ” (Powell, J.). — R. 
V. Tuchin (1704), 2 Ld. Raym. 1061 ; 92 E. R. 
204 ; sub nom. R. v. Tutchin, 6 Mod. Rep. 208 ; 
1 Salk. 51. 


AnTU)tationa : — Consd. A.-G. v. Donaldson (1842), 10 M. & W, 
117. Reid. A.-G. V. Allffood (1743), Park. 1. Mentd. H. 
V. Seawood (1727), 2 Ld. llaym. 1472 ; R. v. Ellomos 
(1734), Gunn. 30 ; Wynne v. Thomas (1745), WIIIoh, .503 ; 
R. V. Wilkes (1770), 4 Burr. 2527 ; R. v, Shipley (1784), 4 
Douff. K. B. 73; R, v. Burke (1790), 7 Term Rep. 4; 
R. V. Gregory (1847), 16 L. J. Q. B. 281. 

1057. Crown named In part of Act — Whether 

bound by other provisions of Act.] — Though the 
Oovvn is named in some of the sects, of Bank- 


ruptcy Act, 1869 (c. 71), it is not bound by the 
other provisions of the Act. — lie Bonham, Ex p. 
Postmaster-General (1879), 10 Ch. 1). 595; 
48 L. J. Bey. 84 ; sub nom. Re Bonham, Ex p. 
Postmaster-General, Re Bonham, Ex p. Lords 
OP 'PHE Treasury, 40 L. T. 16 ; 27 W. R. 825, 
C. A. 

Annotations : — Apld. Mereoy Dooka & Harbour Board v 
Lucaa (1881 ), 51 L. J. y. B. 1 14. Consd. A.-G. v. Do Keyser'a 
Royal Hot.e], [1920] A. C. 508. Refd. lie Webb (Smitb- 
beld, London), [1922] 2 Ch. 369. 

1058. Local Act.] — It is part of the pre- 

rogative of the Crown that it is not bound by any 
local Act of l^arliament — subject to certain 
exceptions which need not be mentioned . . . 
unless named or expressly referred to in the Act 
(Jessel, M.R.). — Mersey Docks & Harbour 
Board v. Lucas (1881), 51 L. J. Q. B. 114; 46 
J. P. 388 ; 1 Tax Cas. 385, C. A. ; on appeal (1883), 
8 App. Cas. 891, U. L. 

Annotations * — Refd. A.-O. v. Do rr6ville, [1900] 1 Q. B. 223. 
Monld. JViddiugton Burial Board v. 1. R.Conu's. (1881), 13 
(). B. 1). 1) ; Last v. Loudon Asscio. Corpn. (1885), 10 App. 
Gas. 438 ; Dublin Corpn. r, IM'Adaui (1887), 2 Tax Com. 
387 : Sowrov r. King's Lynn Harbour Mooring Conurs. 
(lhS7), 2 Tax (’as. 201 , Clerical, Medical & General idfe 
Akscm'. .Soe tJ. Carter (1888), 57 L. .1. (L B. 614 ; New York 
lill’o liihee. r. Styles (1889), 11 App. Clos. 381 ; Stvles v. 
New York Idle lusce. (1889), 2 'i'ax Cas. 460 ; Dillon v. 
Haverfordwest Corpn., [1891] 1 (^, B. 575 ; Sn.yth v. 
Stret.lon (1904), 90 L. 'I'. 750 ; Farmer a. Scottish North- 
Ainerieau Trust, [1912] A. C. 118 ; Mossy v. I. R. Comrs. 
(191.)), fl919] 2 K. B, .'KG, n ; Severn Fishery Board v. 
O’May, [1919] 2 K. B 184 ; I’ort of London Authority v. 
1. R CoiJirs , [1920] 2 K. B. (iI2: C!oman i>. ifotunda 
Hospital, Dublin, [1921] 1 A. C. 1 ; Briieo v. Hatton, 
[1922] 2 K. B. 206 : Rowntree v. CiuGs, [1925] 1 K. B. 
328; Brighton College v. ISlarriott, [1920] A. C. 192; 
I. R. Comrs. v. Forth Conservancy Boai'd (1928), 45 
T. L. R. 83. 


1059. -.] — Weymouth Corpn. v. 
Nugent, No. 1018. a/t/r. 

1060. Application to Crown servants.] — 

Cooper v. Hawkins, No. 1075, 2}ost. 

1061. .]— Chare v. Hart, No. 1054, 

ayite. 

By Implication.] — See Sub-sect. 2, post. 

1062. Statutory restrictions on Crown’s rights — 
Whether repealed by subsequent statutes — Unless 
expressly re-enacted.] — Clauses limiting the right 
of the Crown are to be considered as repealed by 
subsequent statutes, unless expressly re-enacted. — 
A.-G. V. Newman (1815), 1 Price, 438 ; 145 E. K. 
1455. 

1063. Special Act binding Crown — Incorporation 
of general Act — Whether Crown bound by Incor- 
porated Act.] — (1) It was argued that, even if 
Lands Clauses Act is incorporated with the special 
Act, Lands Clauses Act docs not bind the Crown. 
I think the answer to that is simple. The special 
Act clearly binds the Crown, & directly Lands 
Clauses Act became incorporated with it, it became 
an inl-egral part of the special Act & bound the 


Crown just as the special Act itself did, in the same 
way as if the provision in Lands Clauses Act had 
been in terms re-enacted in the special Act (Lopes, 
L.J.). 

(2) If a subsequent Act brings into itself by 
reference some of the clauses of a former Act, the 
legal effect of that-, as has often been lield, is to 
write those sects, into the new Act as if they had 
been actually written in it with the pen, or printed 
in it (Lord Esher, M.R.).- — Re Wood’s Estate, 
Ex p. Works & Buildings Comrs. (1880), 31 
Ch. D. 607 ; 55 L. J. Ch. 488 ; 54 L. T. 145 ; 34 
W. R. 375, C. A. 

Annotations : — As to (2) Refd. Cannon Brewery Co. v. 
Central Control Board Liquor Traffic, [1918] 2 Ch. 101. 
Generally, Refd. Central (Jontrol Board Liquor Traffic v. 
Canuou Browery Co., [1919] A. C. 7 14. Meutd. He Mills’ 
Estate, Ex p. Works & Public BulldJugs Comrs. (1886), 34 
Ch. D. 21 ; Graham v. Public Works & Buildings Comrs., 
[1901] 2 K. B. 781. 


Sub-sect. 2. — ^W’^hether Bound by Implication. 

1064. Statutes pro bono publico — Safety of In- 
heritances.] — WiLLiON V. Berkley, No. 377, ante. 

1065. Maintenance of religion.] — In 

divers cases, the King is bound by Act of Parlia- 
ment, althougli he be not named in it, nor bound 
by express words, &, therefore all statutes whicli arc 
made to suppress wrong, or t-o take away fraud, or 
to prevent tlie decay of religion, shall bind the 
King although he be not named (per CuR.). — Case 
op Ec(.'LESIastical I’ersons (1601), 5 Co. Rep, 
14 a; 77 E. R. 69. 

A nnotahons . — Mentd. Geo v. Freedland (1626). Cro, Car. 47 ; 

Walker v. Lamb (1632), Cro. Car 258; Tbreudueedie v, 

Linum (1674), Freem. K. B. 179 ; A.-G. r. AUgood (1743), 

Park. 1. 

1066. Prevention of fraud.] — C ase of 

Ec’CLESIASTICAL Persons, No. 1065, ante. 

1067. .1 — The navigation law’s are not 

binding upon the King so as t-o prevent the con- 
veyance of public stores from one colony to another. 

It has been made a question in argument, 
whethiT the King is bound by the Navigation Act. 
Tliis is a very large question, ux)on a voiy moment- 
ous subject, on wliich it might not become mo to 
hazard a confident opinion, A the less .so, because 
the principles on wdiich it is laid down in the 
books, that the King is or is not bound by statutes, 
are far from being so precise as to furnish a safe 
conduct to any sucli opinion. Tliat ho is bound, 
though not named, by acts pro bono publico, by 
acts for pi-ovention of fraud, are de.se rijitions of the 
royal obligations so wide so unlimited, that it 
miglit be difficult to say what public statutes do 
or do not bind the King, if tliese are taken without 
any teelinic^al limitations applied to them. For it 
would be difficult to say what public statutes aro 
not pro bono publico, & for the prevention of fraud, 
taking fraud in its legal sense, of injury to the rights 
of others. The utmost that I can venture to admit 
is. that, if the King traded, as some sovereigns do, 
ho might fall within the operation of these statutes 
(per Cub.). — The SwiijT (1813), 1 Dods- 320 ; 105 
E. R. 1325. 

Annotations: — Consd. The Athol (1842), 1 Wm. Rob. 374 ; 

Tbo Charkieb (1873), L. R. 4 A. & E. 59. 

1068. Promotion of good husbandry.] — 

50 Geo. 3, c. 50, although passed for the purpose of 
general good & public benefit in promoting good 
husbandry docs not extend to bind the Crown. — 
R. V. Osbourne (1818), 0 Price, 94 ; 146 E. R. 752. 


PART IV. SECT. 4, SUB-SECT. 2. 

g. General rule.] — Tbo Executive 
Govt., of the Commonwealth or of a 
titato is not bound by a statute unless 


the intention tliat It shall bo bound 
is apparent. — R obekts v. Aukrn 
(1904), 1 C. L. R. 406.— -AUS. 

h. . ] — The property of the Crown 

can only bo aflected by express & 


clear enactment, X: not by infevonco 
or Implication. — L onsuale (Eari.) m. 
Wilson (1846), 8 I. L. R. 412 ; offd. 
(1849), 13 I. L. R. 138 ; 1 Ir. Jur. 301. 

— IR. 
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Statutes. 


tI' the Crown : Sub-sects. 2 cS? 3, A., 

C., D., E., E. & G. Sect, 6 : Sub-sects. 1 cfc 
2, A .] 

1069. Suppression of wrong,! — Case of 
Ecclesiastical Persons, No. 1065, ante. 

1070. —■ .] — 1 liavo ... to consider 

wiiethcr the Courts (Emergency Powers) Act, 1917, 

bmds the Crown Tins Act belongs to the class 

or statutes which binds the Crown as being one 
A r- ®^PPi't‘s.sion of wrong (Powt.att, J.). — 
A.-Cr. OF Duchy of Lancaster v. Moresby, [19191 
W. Ts . 09. > i. j 

1071. Crown claiming in natural capacity — As 
heir to subject.] — Case op a Fine Levied by the 
Lino, No. 1041, ante. 

1072. Statute for union of benefices.] — An Act 

of Parliament for the consohdation of endowed 
roctoHes & vicarages binds the Crown though not 

(Archbp.) (1722), 1 Stra. 

• >16 ; h Mod. Kep. 5 ; 93 E. P. 671. 

1073. Necessary Implication.] — Moore v. Smith, 
No. 1046, ante. 

1074. .]-— It is a clear rule of law that the 

t rown IS not bound by an Act of l^ai-lianient unlc^ss 
it IS expressly named, or words ot clear implication 
are used (Lord Alverstone, C.J.). — Thomas v. 
Pritchard, [1903] 1 3^. r>. 209 ; 72 L. J. K. B. 23 ; 

’1- 71; 51 W. B. 58; 19 

I. L. n. 10 ; 47 «ol. .To. 32 ; 20 Cox, C. C. 376. J). C. 

^tmwtoiion .-—Consd. 2ie Letters I’atent No. i:i‘).207, 
V.'c Carbomt AU., (1921] 2 Cli. 53. 

- .]"(!) Tlie Crown is not bound by 
Oil Act oi l*iirliciHK‘iiLt uiil<,*ss it iis i*xpi‘C8feJy or by 
necessary implication named therein. 

(2) This is an Act of Parliament winch, if it 
bmd.s the Crown, must bind all the great depait- 
mt'nts of state, no matter wliat tluw are (\ATllh, 
.J.).—Cooi’ER V. Dawkins, [1904] 2 K. B. 164 ; 73 
li. J. K. B. 113 ; 89 ].. '1'. 476 ; 68 .L P. 25 ; 52 
. P. 233 ; 19 T. L. P. (i20 ; 1 L. C. K. 833, D. C. 

.Inrintation .-—Js to (2) Apld. Cburo V. Hart (1918), 88 
L .1. Iv. B. 833, 

1076. .]— .Stew'aut 'i\ Thames Conserva- 
tors, No.2112,71o«L 

1077. Navigation iaws — Crown engaging in 

trade.]— The Swiiu’, No. 10G7, ante. 

1078. Legislation otherwise meaningless.] — 

CoRToN Local Board v. Prison Comrs., No. 1050, 
ante. 


Sub-sect. 3.— Paiiticui.ar Instances. 

A. Crown as Creditor. 

Priority of Crown debts.] — See, generaUy, 
STITUTTONAL Law, Vol. XI., pp. 581, 582, 
8 JO- 83 9. 


CoN- 

Nos. 


In bankruptcy .]— 

Ri'PTCY, Vol. J V’., p. 479 ; 
Nos. 7029-7034. 


-See, gencruUy, Bank- 
Vol, V., pp. 828, 829, 


wxiiuxng up OI company.]— Nee, 7 enm 

< DMPANJES, Vol.X.,pp. 912, 913, Nos. 6458-6^ 
In administration.] — See, generally, E 
t UTORH, Vol. XXilL, p. 349, Nos. 4157-416,3. 


Disobedience to order for payment of Crown 
debts — Attachment.] — See, generally, Contempt op 
Court, Vol. XVI., p. 41, Nos. 422-426. 

B. Fiscal Statutes. 

See Part VI., post. 

C. Inheritance Laiv. 

Escheat to the Crown.] — See, now, Administra- 
tion of Estates Act, 1925 (c. 23), ss. 45 (1) (d), 46 
(1) (vi) ; Descent, Vol. XVIII., p. 31, Nos. 309- 
311. 

D. Judicial Procedure. 

1079. Whether binding on Crown — Provision for 
writ of error — Application to criminal cases.] — 

In the case therelorc of an Act of Parliament 
passed expressly for the further advancement of 
justice, & in its particular enactment using terms 
so comprehensive as to include all cases brought 
up by writ of error, wo think there is neither 
authority nor principle for implying the exception 
of criminal cases, ujion the ground that the King, 
as the public prosecutor, is not expressly mentioned 
in the Act (Tindal, C.J.). — P, v. Wright (1834), 

1 Ad. & El. 434 ; 3 L. J. Ex. 370 ; 1 10 E. P. 1273 ; 
sub nom. Wright v. 11., 3 Nev. &. M. K. B. 892, 
Ex. Ch. 

AnnotMiions : — Consd. Do Bodo v. IL (1848), 13 Q. B. 3f.L 
Eeid. It. V. 8eiile, Jt. r. Alford (1855). 24 L. J, Q. B. 221; 
Moore r. Suillh ( 1 859), 5 Jiu’. N. S. 892 ; WcyuioiitU Covpu. 
r. Nugent (18(55), 5 Now llep. 3l)2. Mehld. Ashton v. 
Brevitt (1845), 14 M. & W. 100 , Itatlibone r. Munu ( 1808 ), 

9 B. & S. 708. 

1080. -.]— By Law 3'ermH Act, 1830 

(c. 70), s. 8, Writs of Erinu' upou any judgitu'nts 
given by the Cts. of Q, B., Common Pleas, or 
Exchequer, shall Jiorealti'r be roturnabUi before 
the Judges & Barons, or Judges only of the other 
tw’o Cts., in the Jt'xchequer tliamber : — field : tJie 
Crow'n was bound by that enactmemt, A ttiend’ore 
a Writ of Error li(“S upon a judgoumt foi the Crown 
in a Petition of Pight to tlio Exeh. (Ui. 

The Ct. obstTved [in JL v. Weight, No. 1979, 
ante] that the Act being “ passed (‘xpressly foi t!uj 
furtlKT' advancc'iiient of justice,” as ai)i)ears by 
the preamble, ” A iu its particular euactiueot. 
using terms so comprehensive as to include all 
cases brouglit up by writ of error,” there W'as 
“ neither aiitliority nor principle for implying tlie 
exception of criminal cases upon the ground that 
the King, as the ])ublir i)rosecutDr, is not cxjiressly 
mentioned in the Act.” Nor is there, m our 
judgment, any authority or pi’inciple for imjilymg 
an exception in the iireseut ease. If any special 
prerogative of the Crown were thereby taken away, 
as, for instance, if there had been a special tribunal 
for the decision of writs of error brouglit by the 
Crown, or where the Crown was a party, or the 
Crown had an option, which the subject bad not, 
to have a WTit of error against a judgment in its 
favour in any ct. tliat it should elect, doubtless 
such a prerogative would not bo taken away. 
But this IS not such a prerogative ; & in cases of 


1073 i. Ncccamry imjdiration ,] — ' 
J ulc that the crown is not honnd h 
statute except hy exprets words 
noeessary implication applies only 
th(Ho rei»resorita(,ivcs of the Crown v 
h.ivo executivo autJiority in tlie pi 
where tho Statute ujudles, <fe as 
matters to which tliat execut 
authority extends. Tho Constltut 
lauds tlje CTown as represeutod hv 
■\ arums States, & takes no accoi 
of tiio btates tc State Govts, in ri 
turn to C^oiimiou wealth loglalatlon 
iiiattcrs within the exclusive control 
the ComrnoiiweaJth Govt. &, therefc 

Iw of the Conun. 

wci.iih ,.latutes, dealing with si 


matters, tho rule njiplies to tlie 
Sovereign us head of tiiat Govt., hut 
not to tlie Sovereign as head of the 
Stetc Govt. — B. V. Sutton (1908), 5 
C. L. B. 789.— AUS. 

k. 23 Virt. c. 25.]— Tho above Act 
exempting certain articles from seizure, 
doesnotbind tho Crown. — li.r. David- 
son (1861), 21 U. C. 11. 41.— CAN. 

l. Statutes pro hono publico .] — A 
Statute may contain provisions hy 
which the Crowm never would bo hoxmd 
unless that wore oloarly oxpre.ssed — 
such, for Instance, os the provisions 
of a taxing statute, or certain enact- 


ments with penal claiisefi adjected, us, 
for example, certain provisions of 
Motor Cur Act, & so on — yet, when 
you come to a set of provisions In a 
Statute having for its object tho bonolll 
of the public generally, there is not an 
unieceuont unlikelihood that tlie Crown 
will consent to bo hound, & this would 
bo so In tho case of reputations meant 
to apply to all the land In a city, & 
where the Crown’s property is not 
jtroperty held j arc conmo’, l)ut has been 
acquired from a subject supcilor for 
tho use of one of the public depart- 
ments. — Edinburgh Magistrates v. 
Lord Advocate, (1912] S. C. 1085 ; 
49 So. L. R. 873.— SCOT. 
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writs of error tlie Crown & the subject are, as to 
the ct. in -which they are to be brougiit by the 
common law, on the same footing (Wilde, (i.JT.). — 
De Bode v. B. (1840), 13 Q. B. 304 ; 12 L. T. O. 8. 
100; 13J. P.604; 14 Jur. 970 ; 110 E. II. 1302, 
Ex. Ch. ; ajfd. (1851), 3 H. L. Cas. 440, H. L. ; 
ajfff. (1845), 8 Q. B. 208. 

Annoiations : — Mentd. NelBOn v. Brlclport (1S4G), 10 Jur. 
871 ; Wall’s Case (1848), 6 Moo. P. C. C. 210 ; lioosey 
r, Davidson (1819), 18 L. J. O. B. 174 ; Wadsworth v. 
Spain (1851), 17 Q. B. 171 ; Kingswood v. Bn-inliurham 
(18(11), 8 Jin’. N. S. 37 ; R. v. Blrmlnfrham Overseers 
(1861), 1 B. & S. 71)3 ; Tobin v. R. (18«4), IG C. B. N. S. 
310 ; Thomas v. B. (1874), L. R. 10 Q. B. 31 ; llustomjee 
r. R. (187G), 2 Q. B. D. 69 ; 11. v. Brlxton Prison, lie 
Pcrcival (1907), 76 L. J. K. B. G19 ; Marconi’s -Wireless 
Tclejrruph Co. v. R., [19X81 1 K. B. 193; UulTy-Arnell, 
etc., Co. V. R., [1922] 1 K. B. 599. 

1081. Necessity for naming Crown — 

Statute extending jurisdiction.] — Qu. : whether, 
when an Act of Parliament transfers jurisdiction 
from one ct. to another, or grants an extension of 
the juri.sdiction of an existing ct., it is nect;8sary, 
in oid<T io make the act binding on the Crown, 
that tJie Ci'own should be named therein. — IjONDON 
CoitrN. V. A.-G. (1848), 1 H. L. Cas. 440 ; 0 E. R. 
820, 11. L. 

1082. Statute transferring jurisdiction.] 

- — London Coiipn. v. A.-G., No. 1081, anfe. 

Statutory restrictions on Issue of certiorari.] — 
See C'nowN Pkaottce, Vol. XVI., p. 439, Nos. 
3037-3040, 

Statutes relating to costs for or against the 
Crown.] — See Con.stitutional IjAW, Vol. XL, pp. 
531, 533, 534, Nos. 344, 345, 307-300. 

7?. Prescription Statutes. 

Right to light.] — See Easements, Vol. XIX., 
p. 125, Nos. 837, 838. 

F. Statutes affeeting Prerogative. 

See, generally, Constitutional IjAW, Vol. XI., 
pp. 401 et seq. 

G, Statutes of Limitation. 

See Limitation of Actions, Vol. XXXII.. 
pp. 322. 323, Nos. 71-80. 

Maritime Conventions Act, 1911 (c. 57), s. 8— 
Action for damage to naval vessel.] — ^S'ec Shipping, 
Vol. NLL, J), 790, No, 0500. 


Sect. 5.— RETROSPECnVE EFFECT. 

Srn-si:cT. 1. — Tn Genekal. 

1083, Meanings of “retrospective.”] — The word 
“ reL-o.sp(’c(ive ” is used m several different .sen.ses. 
. . . An Act may be calk'd I'ctrospective because it 
alTect-s existing contracts n,s from the date of its 
coining into operation. . , . Itmaybemore properly 
described as rotrosjiective because it applies to 
actual transactions which have been completed or 
to rights & remedies which have already accrued, 

PART IV. SECT. 6, SUB-SECT, 1. 

m jMarnfifir Act, 19(IG - No retro- 
sprefirc operoinoi .\ — Am.KTON v. 

AI’PLETOX, [1915] V. L. R. 361. — AUS. 

n. Iteal Vropirln Luintotinn Art, 

18S3.] — Alth()Up:h (he above Act, 

B. S. M. c. 89, pnsKed in 1883, did not 
commeiiee & tako eilect until Jan, 1. 

1885, vet it applies to riphts & causes 
of action, whlcii existed or acerned 
before as well ns after the last iiicnl loned 
date. — S tomcr r. MAneuANO (189.'»), 

10 Man. L R, 322. —CAN. 

o. Pmiriplfft quidino conrtn.] — Tn 
detemiininff whether a statute is to l)e 
construed os having a retrospective 
operation, the cts. have boon more 


or it may apply again to such matters as procedure 

6 e-vidence ; «fc in each of these matters retro- 
spective legislation has a different effect (Mauoiian 
J.). — Gardner & Go. v. Cone, [1028] Ch. 055 ; 

07 L. J. Ch. 491. 

1084. Restrospectlve effect to be no greater than 
language renders necessary.] — (1) The particular 
rule of construction which has boon referred to, 
but which is valuable only when the words of an 
Act of Parliament are not plain, is embodied in the 
well-known trite maxim omnis nova const ituho 
fuiuris forman imponere debet non pro’teritis, that 
is, that excey»t in special cases the new law ought 
to be construed so as to interfere a.s littk^ as 
I)o.ssible with vosL'd rights, it seems to me that 
even in construing an Act which is to a c<'rtain 
extent retrospective, & in constrmng a sect, wliicli 
is to a ci'rtain extent retrospective, we ought 
nevertheless to bo.ar in mind that maxim as 
aiiplicable whenever wc roach the line at which 
the words of the sect, cease to bo pl.ain. That is a 
necessary & logical corollary of the general jiro- 
position that you ought not to give a larger retro- 
spective power to a sect., even in an Act Avliich is 
to some extent intended to be retrosiiect iv^e, than 
yon can plainly see the legislature meant (Bowen, 
L..T.). 

(2) If words are ambiguous & one construction 
leads to enormous inconvenience, &; another con- 
struction does not, the one which leads to least 
inconvenience is to be preferred (CoTTi-iN, L..T.). — 
Keid V. Beid (1880), 31 Ch. I). 402 ; 55 L. .T. Ch. 
201 ; 54 L. T. 100 ; 34 W. K. 332 ; 2 T. L. IL 
251, 0. A. 

Annotations : — As to (1) Consd. Unno, Man«flt*ld r. 

MaiiBllold (1889), 43 Oh. D. 12. Refd. The Ydiin, [1899] 

I*. 236. GcncraUu, Mentd. lie Jupp, Juj)j) r. Biickwcll 

(1888), 39 Ch. D. 14 8 ; Itc ParsouB, Stockley i'. I ’arsons 

(1890), 15 Ch. D. 51. 

1085. .] — Lauri V. Kenad, No. 1110, post. 

1086. .] — A statute is primd facie pro- 

spective (fc does not interfere with existing rights, 
unless it contains clear word.s to that olTect, or 
unk'ss, ha-ving regard to its object, it necessarilv- 
does so, & tliat a statute is not to be const nu'd 
to have a greater retrospective operation than 
its language renders necessary whatever view may 
be ent.ertaincd of the probable intention of the 
h'gislaturo unless some manifest absurdity or incon- 
sistency ro.sults from such construction (Avoicx". .1 .). 
— Gloucester Union v. Woot.wicii Union, 
[1017] 2 K. P, 374 ; 80 L. .T. K. B. 1187 ; 117 
L. T. 250 ; 81 J. P. 281 ; 15 L. G. IL 501, D. U. 


SUB-.SECT. 2. — Prbisumptton against Betro- 
si’Ecttve Effect. 

A. In General. 

1087. General rule.] — Generally speaking, the 
cts. are bound to hold that Acts of Parliament, are 
not retrospective, if it be possible so to construe 

no meaning unless sneli a eoustnietion 
Is adopted —S mith v. Bitrkk (I87.j), 
16 N. B. R. (3 Png.) 130.— CAN. 

1087 ii. .] — A Ptatuto Is never 

retrospective nuloss made so in express 
terms.— S t. Joachiai dh i.a Pointic 
CLA rRE VlETAOE r. PolNTE CLAIRE 
Turncike Roau Co. (Que.) (1895), 
24 B. C. R. 486.— CAN. 

1087 iif. .] — A stat.nto will not 

he considered rotroaetivo unless plainly 
Intended to bo so. — Norle r. Esqueh- 
INO Township (1920), 47 O. L. R. 255 ; 
1 8 O. W. N. 60.— CAN. 

1087 iv. ,] — Statutes are primA 

facie deemed to ho prospective only. 
Nova constiiutw fiitnna forniam im- 


pruldcd by consideration of substant ial 
j iistice & convenience than by attention 
to gr.amniatleal form. — /iVMatawhkuo 
R.. Block, Ex p. Gannon (1881), 2 
N. Z. L, R. 357 (S. C.).— N.Z. 

p. Extent of retrosjieetire operation 
■ — Not greater than language of Act 
renders neeessnry .] — Mason r. Ruke- 
KOHE Borouuh, [1923J N. Z. L. R. 
521.— N.Z. 

PART rV. SECT. 6, SUB-SECT. 2.— A. 

1087 i. General rule .] — It Is a general 
rule that a statute shall not be con- 
strued to operate retrospectively unless 
It Is expressly made applicable to past 
transactions, or the words (‘an have 
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Statutes. 


Sect. 5 . — Retrospective effect: Snh-scci. 2, A.& 

thorn. The reason is that a different construction 
would lead to great injustice (lloLFE, B.). — A.-G. 
V. Hertford (Marquis) (1849), 3 Exch. 070 ; 18 
L. J. Ex. 332 ; 13 L. T. O. 8. 121. 

Anvotation : — Expld. A.-G. v. Theobald (1890), 24 Q. B. D. 
657. 

1088. .] — In general, cts. of justice will be 

slow t/O ascribe a retrospectivci operation to any 
statute. — Urquhart v. Urquiiart (1853), 1 

Macq. (558, IT. L. 

Annotation Apld. Gardner v. Lucas (1878), 3 App. Caa. 
682. 

1089. .] — It is a general rule that where a 

statute is passed altering the law, unless the 
language is expressly to the contrary, it is to be 
taken as intended to apply to a state of facts 
corning into existence after the Act (Cockrurn, 
C.J.). — 11. V. Tp.swicti Union (1877), 2 Q. B. D. 
209 ; 46 L. J. M. C. 207 ; suh rwm. Irswini Union 
V. Great Yarmouth Guardians, K. v. Burton- 
on-Trent, B. V. Aston Union, 41 J. P. 374 ; sub 
nom. R. V. Ipswich Union Guardians, R. v. 
Aston Union Guardians, R. v. Burton-ttpon- 
Trent Union Guardians, 25 W. R. 511, D. C. 

Annotations : — Reid. Tenlerclen Union GrdriH. r. St. Mury 
Jfalinptou Grdua. (JH7K), 47 Jj. .1 M. C. 81 ; W esthury-on- 
Severn r. Barrow-iu-Furncss (1878), 3 Ex. D. 88 ; R v. 
Aherpravenny Union(1880), G Q. Jl. D. 31 ; Briprhton Parish 
Grdns. r. Strand Union Grdns., [1891 ] 2 Q. B. 16G. Uentd. 
It. V, Brauiplon Union (1878), 3 (). B. D. 479 ; Sunderland 
Grdna. r. Suhhcx Clerk of the IVaco (1881), 8 Q. B. D. 99. 

1090. .J — Gardner v. Jajcas, No. 1139, 

post. 

1091. .] — Words not requiring a retro- 

spective operation, so as to affect an existing status 
projudieially, ought not to bo so construed (Lord 
Sei.borne). — Main v. Stark (1890), 15 App. Gas. 
381 ; 59 L. J. P. C. 68 ; 63 I.. T. 10, P. C. 

Annotation i, : — Consd. h’r ClemuiouB Aluminium (1924), 94 
L. J. K. B. 487. Apld. lie Snowdown ColUcrj', South- 
Eostern Coalfield Extension Co. r. Snosvdoun Colliery Co. 
(1926), 94 L. .1. Ch 306. Reid. Reynolds v. A.-G. for Nova 
Scotia, [18961 A. C. 210 ; Jie Athhunney. AV p. Wilson, 
118981 2 Q. B. 54 7 ; He Wavcrlcy Typo Writer, D’Esterro 
t’. Wuvorley I'ypo Writer, [1898J 1 Ch. G99. 

1092. .] — There is an old & well-known 

saving with regard to new laws tliat ^ou are not 
by a new^ law to affect for the worse the position 
in wlricli a man already finds himself at the time 
when the law is actually pas.sed (Cave, J .). — Re 
Raison, Rx p. Raison (1891), CO 1j. J. Q. B. 206 ; 
63 L. T. 709 ; 39 W. R. 271 ; 7 T. L. R. 185 ; 8 
Mori’. 11. 

Annotation: — Reid. Tie Athlmnncy, Ex p. Wilson, [1898] 
2 Q. B. 547. 

1093. .] — The Act being silent as to the 

date of its coming into force, tlie general ride 
apiilies, & the Act is not retrospective . — Re 
WAVERi,Ey Type Writer, D’Esteere v. Waver- 
LEY Type Writer, [1898] 1 Ch. 699 ; 67 L. J. Ch. 
360 ; 78 L. T. 593 ; 46 W. R. 685 ; 14 T. L. R. 
354 ; 42 Sol. .lo. 473 ; 5 Mans. 269. 

Annotations -Apld. Weekes v. Kent, Sussex, & General 
Land Soc. (1898). 42 .Sol. Jo. 449. Consd. lie Clemmons 
Aluminium (19‘H), 94 L. J. K. B. 487. RefO. He Snow- 
down CoUlery Co., South-Eastern Coalfield Extension Co. 
V. Snowdown Colliery Co. (1925), 94 L. J. Ch. 305. 

1094. .] — Re Snowdown Colliery Co., 

Ltd., South-Eastern Coalfield ^Extension 


Co., Ltd. v. Snowdown Colliery Co., Ltd., No. 
1124, post. 

1095. Although requisites for action based In 
antecedent matters.] — Wo have before shown that 
the statute is in its direct operation prospective, 
as it relates to future removals only, & that it is 
not properly called a retrospective statut/C because 
a part of the requisites for its action is drawn from 
time antecedent its passing (Lord Denman, 
C.3.). — R. V. St. Mary, Whitechapel (Inhabi- 
tants) (1848), 12 Q. B. 120 ; 3 New Sess. Cas. 262 ; 
17 L. J. M. C. 172 ; 11 L. T. O. S. 473 ; 116 E. R. 
811 ; sub nom. R. v. St. Mary, Whitechapel 
(Inhabitants), R. v. St. Pancras (Inhabitants), 
12 Jur. 792. 

Annotations : — Montd. B. r, Chedprave (1849), 12 Q. B. 206 ; 

Salford Ovonseors v. Manchester Overseers (1863), 3 B. & S. 

599. 

1096. Extent of presumption — Where alteration 
in general law.] — 'J'he principle that legislation is 
presumed not to be retrospective cannot, in the 
case of an alteration in the general law, be extended 
t/O all the consequonros of the original enactment. — 
Ross v. Beaudry, [1905] A. C. 570 ; 74 L. .1. P. C. 
106 ; 93 L. T. 315 ; 21 T. 1., R,. 735, P. C. 

B. Rebuttal of Presumption. 

(a) In General. 

1097. Provision against retrospective effect.] — 

To give an ex post facto operation to this enactment 
would bo very mischievous . , . , & unle.ss when 
otherwise provided all v\cts should come into 
operation from the day of the passing {per Cuii.), 

To give an ex jiost facto o] (oration to tliis enact- 
ment would be very mi.schievous, because, though 
it va.s not possible to say that sucli a thing was 
hostile to tlie spirit of English law, in.asmuch as 
till wiUdn a few yi'ars back an Act of PaT’hamont 
passed at the end of a session was held to relate 
back to the beginning, so that it might in that way 
be possible that a man should have been committed 
to prison for a crime creati’d after the thing was 
done for which he was charged, yet this w;is very 
harsh, A a latv Act had provided that, unless when 
otherwise providi’d, all Acts should ('ome into 
operation from the day of the yjassing (PuA'ur, B.). 
— R. V. Clinton (1845), 6 L. T. O. S. 66 ; sub nom. 
Ex p. Clinton, 6 State Tr. N. S. A]>p. A. 1105. 

1098. Circumstances to contrary Irreslstable.J — 
An Act of Parliament cannot hi* held to be retro- 
spective in its operation unless there is something 
which compels us to hold that it is (Lord Ekher, 
M.R .). — Re Norman, Ex p. Board of Trade, 
[1893] 2 Q. B. 369 ; 63 I.. .1. Q. B. 34 ; 69 L. T. 
075 ; 9 T. L. R. 656 ; 4 R. 584, G. A. 

{b) Clear Intention to Contrary. 

1099. Clear intention necessary.] — B ritton r. 
Ward (1020), Palm. 113 ; Gro. Jac. 515 ; 2 Roll. 
Rep. 97 ; 81 E. R. 1003 ; revsd. on other grounds 
sub nom. Ward v. BBriTON (1021), Palm. 219, 
Ex. Ch. 

Annotations : — Mentd. B. v. Homboe (1691). Freom. K. B. 

331 ; Wallis v. Pain (1739), 2 Com. 633 ; Smith v. Wyatt 

(1742), 9 Mod. Rep. 336 ; Portland v. Binifham (1792), 

1 Hag. Con. 157 ; Bcnnoll r. Lincoln (Bp.) (1827), 7 B. & C. 

113 ; Hino v. Reynolds (1810), 2 Man. & G. 71. 


ponere dehet non preeteritis . — Doolub- 

UASS PK'iTAMBKRDASS V. KaMT.OM, 

THAeKOonsEYUAss (1850), 6 Moo. 

Inch App. 109.— IND. 

1087 V. .] — Tho law as It exists 

whc'n R suit Is commenced must decide 
tho rights? of tlie parties to tho suit, 
unless the LcgialaUire has expressed a 
clear lutontlon to vary the relative 
rights of the parties to each other in 
the now law. — BuxaHUBEDRun Boss 


V. SnEiKU MonoMED Khulkel (1862), 
1 Hay, 369.— IND. 

PART IV. SECT. 5, SUB-SECT. 2.— 
B. (a). 

q. Effect of siaivte coming into opera- 
tion at distant date.] — The Intention 
to give a statute a retroactive effect 
Is not nocoBsarlJy to be presumed from 
a provision fixing a more or less distent 
date for its coming Into force, — Smith 


V. Upper Canada College (1920), 47 
O, L. R. 37 ; 17 O. W. N. 405 ; revsd, 
48 0. L. R. 120 ; 61 S. C. R. 413.— CAN. 

PART IV. SECT. 6, SUB-SECT. 2.— 
B. (b). 

10991. Clear intention necessary.] — 
In construing Acts of I’arllament, the 
Intention to be retrospective can only 
be effectuated by clear & distinct 
wordB. Sc exceptions from retrospective 
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1100. HuNTfNGTOWER (Lord) v. (Ur- 

DiNBB, Same v. Ireland, No. 1533, pout. 

1101. .J — A retrospoctive effect will not be 

given to a statute unless the statute, by precise 
words, clearly shows that such was the intention 
of the legislature. — T hompson v. Lack {184(>), 3 
C B. 540 ; 10 L. J. C. P. 75 ; 8 L. T. O. H. 142 : 
136E. R. 210. 

Annotation Meutd. Price v. Barker (1855), 4 E. & B. 7G0. 

1102. .J — The general rule in const rui rig 
recent statutes is, “ Nova consiitutio futuns for- 
mam hnponere debet, non prceteritis ” ; but that 
rule, which is one of construction only, will yield 
to a sufficiently expressed intention of the legis- 
lature that the cnactuient should have a retro- 
spective opf'ration. — M oon r. Durden (1848), 2 
Exch. 22 ; 12 ,1. P. .To. 101 ; 151 E. R. 380 ; sub 
nom. Mooke r. 1 )i;rden, 12 .lur. 138. 

Annotat umft :- Consd. A. (i. v. Ucrttord (1849), 3 Kxch. 
()70. Apprvd. Ddolnhdaaa I'cttuitibcniaHR v. Raniloll 
Thnckoorscrilaftfl (1850). 7 ]\Ido. i\ ('. 239. Apid. 

.TackRori v. VVonliey (1H58), 8 E. Sc B. 78i. Apprvd. 
VViiliaTiis V. Smith (1859), 4 II. M. 559. Consd. The 
Ironsides (1802), Lush. 458 ; i'urdo e. Biii(?liam (1899). 

4 dll. App. 735 ; lie Atldunmev, J'ix p. Wihon, (1898J 2 
(). B 547 : We.st v. Owynuo, | I9H ] 2 Ch. 1 : llenshall r. 
J’ortcr, f 1 923 I 2 IC. B. 193. Reid. Marsh v. ITiR'pinR (1850), 
19 L. .1 d P. 297 ; M'lCcnzic v. Slitro S( Sliaunon Hy. 
(1852), 21 L. ,1. (). B 380, Pltiliorti v. Sonater (1852), 
8 Exch. 138 ; ]{c Lord's Arliilra.tion (1854), 3 Ku. Hop. 
197 . A.-d. 1 '. Siheiu (IH(il), 10 11, L. das. 704 ; Evans e. 
VViiiiarns (18()ri), 2 Drew & .Sm. 321 ; It. v. Vine (1875), 
L. H. 10 t). B. 195; Snssf'iihacli v. Fitziribbon (1892), 
8 T. L. B. (>92 ; Knight i\ J.ce. 11893J 1 0. B. 41 ; The 
Ydnn, [1899] P. 230, If. r. Sonthumr)ton income Tux 
Ctomrs., I'.'r p. Smg<T. (I91(.] 2 K. B 219 , (irooock v. 
drocock, 119201 1 K. B. 1 Mentd. Martin r. Uowsrm 
(1855), 10 Evch. 737 , BowIiiiK' r. damp (1922) ,128 L. T. 
.34 2. 

1103. .] — Jackson v. Woolley (1858), 8 

E. A It. 781 ; 27 L. .1. Q. E. 448 ; 31 L. T. O. 8. 
342 ; 4 .Tur. N. S. (i5(i ; 0 W. U. (ISO ; 120 E. K. 
2!)2. Lx. Ch. 

A/jUnf/donis Apld. M’illuiins v. Smith (1859), 4 II. & N. 
55!t. Rei'd. AV Saiifoid’s Trust. Bennett r L\l ton (1860), 
2 .Tolm. N 11. l')5 , Flood v I’.itterson (IHIil), 29 Beav. 
295 : I'ardo v. Biiifrliam (18(;9), 4 dh. App. 735 ; Watson 
V. W'oodnian (1875), L It, 20 En. 721 ; We.st v. Gwvnne 
(1911), 80 Ij. .1. Cth. 578. Mentd. Lotit Dennis (1839), 

5 .Inr. N. S. 727 : H. r (icneral (Connell of Medical Educa- 
tion iV Itogistratiori (18(»1), 7 .Tur. N. S. 798. 

1104-. .J — Statutes are not to have a retro- 

spective effeci/ given t hem unless the intention of 
the legislature is cloarlv . . . made manifest to the 
contrary {per (Ttr.). — William.s v. vSmith (1850), 
4 IT. A N. 559 ; 28 L. J. Ex. 280 ; 33 Jo T. O. S. 
107 ; 5 ,Tur. N. S. 1107 : 7 W. K. 503 ; 157 E. E. 
900, Ex, Ch, 

Annotations •— Rofd, .lackson v. Woolley (18.58), 8 K. & B, 
778 ; Jie Cochiun'H Eslate, Do Wolf v. Lindsell (1868), 
Ij. It. 5 Eq. 209 ; Hough v. ’Winders (1881), 12 6, B, J). 
224. 

1105. — -.]— Young v. lIuaiiEs, No. 401, 
ante. 

1106. — — .] — Those whose duty it is (o ad- 
minister the law very properly guard against 
giving to an Act of Parliament a ndrospoclivo 
operation, unless the intenllon of the legislature 
tliat it shoidd bo so construed is expressed in clear, 
plain, «fe unambiguous language ; because it 


manifestly shocks one’s sense of justice that an 
act legal at the time of doing it should bo made 
unlawful by some new enactment. Modern legisla- 
tion has almost entirely removed that blemish 
from the law : wliorever it is possible to put 

upon an Act of Parliament, a consiiaiction not 
retrospective the cts. will always adopt that con- 
struction (Erle, O.J.). — Midland Hy. Co. v. Pye 
(1801), 10 0. B. N. S, 179 ; .30 L. J. C. P. 314 ; 4 
L. T. 510 ; 9 W. R. 058 ; 142 E. R. 419. 

Annotations Apia. Young v. Adams, [1898] A. C, 469. 
Re!d. R. V. Vine (1875), L. H. 10 Q. B 195 ; Rc Pulborough 
School Board Eloetion, Bonrko v. Nutt, [1894] 1 Q. B. 
725 : Rc CuJlwick. [19181 1 K. B. 646 ; Bowling v. Camp 
(1922). 128 L. T. 312. Mentd. Cuenod v. LohUo, [1909] 
1 K. B. 880. 

1107. .] — An Act of Parliament is not to bo 

construed as retrospective by inference, but only 
by express enactment. — Evans v. Williams (1805), 
2 Drew. & «m. 324 ; 5 New Rep. 397 ; 34 L. J. Ch. 
001 ; 11 L. T. 702 ; 11 .Tur. N. S. 250 ; 13 W. R. 
423 ; 02 E. R. 044. 

1108. .] — (1) The general rule of law un- 
doubtedly binng that except there bo a clear 
indication either fron the subject-matter or from 
the wording of a statute the statute is not to hav^o 
a retrosijoctive construction (Lord IIatbebley, 
C.). 

(2) We must look to the general seopi* Sc pm*- 
view of the statute Sc at tin* remedy sought to be 
applied & consider what v5'as the former state of 
the law Sc what it was tJiat the legisl.'iture cou- 
templaied (Lord Hatherkey, C.). — I’ardo r. 
Bingham (1800), 4 Ch. Ai>p. 7:1;; 39 L. J. Ch. 
170 ; 20 L. T. 401 34 J. l\ 38 ; 17 W. R. 419, 

L. C. 

AnnoUiiions ■ — A.s- to (1) Consd. Rc Chapman, Conks v. 
Chapman, [189(!] 1 Ch 323 Keld. W3‘sl. n. Cwynne (1911), 
80 L. .T. Ch. 578, As to (2) Apid. Re Chajunan, Cocks v. 
Chapman, 11896] 1 Ch. 323. Reid. West, r. (iwynno (191 1), 
HO Ij. j Cli, 578 : B. n. Souihamplon liuomc 'I'ax Coini's., 
Rep. Singer, [191(5] 2 K. B 219 GV arndO/. Mentd. lllekrt, 
r. Bowel) (18(59). 4 Ch. j\.pj). 711 : In the (foods of Ewing 
(1881), 6 r. D. 19 ; O’Grady v. Wilmot, [192G] 2 A. C. 231 

1109. .] — Retrospective laws are, no doubt, 

prinul facie of questionable policy. Sc contrary to 
the general ])rineiple tliat legislation by which the 
conduct of mankind is to be regulated ouglit , when 
introduced for the first time, to deal with future 
Acts, Sc ought not to change the character of post 
transactions carried on upon the faitli of the then 
existing law, “ Leges et eovsiitiitioncs fvfuris 
cerium cst dare for mam negotiis non ad. fneia 
pricierita revoeari ; nisi jwniinntim ct dc pnvteriio 
tempore ct adhuc pendentibus negotiis eaulum sit.'’ 
Accordingly, the ct. will not ascribe retrospective 
force to new laws affecting rights, unless by express 
words or necessary implication it apjiears that sucli 
was the intention of the liigislature ( Willes, J.). — 
Phillips v. Eyre (1870), L, R. 0 Q. B. 1 ; 10 
B. Sc S. tool ; 40 L. J. (L B. 28 ; 22 L. T. 809, 
Ex. (3i. 

AnnoUiiions: — Retd. Bath CfrdnH. v. Berwifk-upon-Twcod 
GrdUB., [1892] 1 Q. B. 731 ; Bait r. Metropolitan Wator 
Board, [1911] 1 K. B 815. Mentd. Harris Sc Adams v. 
QuJue (1869), L. B. 4 C. B. 653 ; Ellis v. M'Henry (1871), 


operation should bo construed liberally 
for the exception.-— N ahh w. B. (1870), 

1 V. II. (Eq.) 118.— AUS. 

1099 li. .1 AViltjams r. Iiivine 

(Quo.) (1893), 22 S. C. B. 108 —CAN. 

1099 ill. — -.] — M.vssey V. MeCi.FP- 
LANi), Baker r, MeCLiCEEWD (1895), 

2 Terr. L. B. 179.— CAN. 

1099 iv. .] — ^leCuTcnKON Lum- 
ber Co. V. MINITONAH IlURAE MlTNICI- 
rALiTY (1912), 22 \V. L. R. .500 ; 22 
Man. L. B. 681 ; 3 W. W. It. 275 ; 
7 D. L. R. 664.— CAN. 

1099 V. -.] — A retrospective stat- 

wlll not Interfere with rights that 


liavo already passed Into judgment im- 
less the lnt,enflon of the Legislaturo', so 
to interfere Is clearly expressed; It can- 
not he Inferred from a more expression 
of a general retroactive efftHit. — 
Grain'oer V . Orpkr or Canadian 
Home Circles (1919), 44 O. L. B. 53. — 
CAN. 

1099 vi. -,] — It la a general nilo 

that where n statute is passed altering 
the substantive law. It applies to a 
state of facts coming into existence 
after t,he Act, imless the language of 
the Act Is expressly to the contrary. — 
IIoPEE V. Canadian Pacifio Rt. Co., 
11922] I W. W. R. 491 ; 66 D. L. R. 
317 ; 17 Alta. L. B. 231.— CAN. 


1099 VII. -.] — It is a general nile 

in the construction of statutes that they 
are prospective unless a retrospective 
effect Is cloarlv Intended, but altera- 
tiuna In the form of procedure are 
always retrospective. — McKee v. 
Lwary (Bask.), [1923] 3 W. W. R. 
727 : 17 Bask. L. R. 429.— CAN. 

1099 vili. .]— GiRisn Cuundra 

Ra8u V. Apurba Krishna Dass (1894), 
I. L. B. 21 Calc. 910.— IND. 

1099 ix. .] — A statute cannot be 

hold to have retrosoectlve operation 
unless a clear intention to that effect 
Is manifest from the statute. — N epra 
V. Saykr Pramantk (1927), T. L. R. 
55 Calc. 67.— IND. 
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Sect. 5.— Retrosjicctive effect: Snh-sect. 2, B. (h) & 
(e) ; sub-sects. 3 & d.] 

L. II. 6 C. P. 228 ; A.-G. for Colony of Horn? Konif v. 
Kwok-a-SInjr (187.8), L. II. P. C. 179; llouquette v. 
Ovcrjuaiin (187.'>), '.V.i L. T. 420 ; Tho M. Moxbain (1876), 
46 L. J. P. 17 ; Mu'^gravo v. Pnlldo (1879), 5 App. Cas. 
102 : Batthyony v. Walford (1886), 3.8 Ch. D. 024 ; BrltlHh 
South African Co. v. Compnnhia do Mooainblqup, [1893] 
A. C. 602 ; Fielding v. 3'homaB, [1896] A. C. 000 Machado 
V. routes, [1897] 2 Q. B. 231 ; Carri>. Fracls TiraoH, [1902] 
A. C. 176 ; B. v. Crowe, A'x p. Sokgonae, [1910] 2 K. B. 
670 ; Payment v. Bajnnont & Stuart, Chapman v. Chap- 
man & Bulst, [1910] 1 Ih 271; MoMlIlon v. Canadian 
Is’orthem By., [1923] A. C. 120; Walpole v. Canadian 
Northern By., [1923] A. C. 113. 

1110 . .] — Re Joseph Suche & Co., Ltd., 

No. 1230, post. 

1111 , -.] — The question whether an Act of 
Parliament is retrospective in its operation must 
be determined by the provisions of the Act itself, 
bearing in mind that a statute is not to be con- 
strued retrospectively, unless it is clear that such 
was the intention of the legislature ( Jehsel, M.Jl.). 
— Quieter v. Maplehon (1882), 9 Q. B. D. (>72 ; .52 
L. J. Q. B. 44 ; 47 Ii. T. 561 ; 47 J. P. 312 ; 31 
W. R. 75, C. A. 

Annotations: — Refd. Lcoda Bank r. Walker (188.8), 11 
Q. B. I). 84 ; Wcht v. Gwvnne. [1911] 2 Ch. 1. Mentd. 
A’xt). Thomas (1889), GO E. T. 7 28 ; Bogers r Bico, [1892] 
2 Ch. 170 ; Borthwlck u. EldersHo H.S. (jo. (No. 2), 11906] 
2 K. B. 516 ; Ponnamma u. Arumogarn, [1906] A. C. 383 ; 
Matthews r. Smallwood, [1910] 1 Ch. 777 ; A.-G. r. 

Birmingham, Tame & Bea District Drainage Board, [1912] 
A. C. 788; Banbury r. Bauk of Montreal, [1918] A. C. 
020; Stovin v. Fairhrass (1919), 88 L. .1. K. B. 1001; 
Boblnsonr. B., [1921] 3 1C. B. 183. 


1112. .] — ITrcjKfioN V. Dareow, No. 1264, 

post. 

1113. .] — It is a well-known maxim 

doctrine of law that an Act of Parliament whi(‘Ji 
deals with substantive law, does not merely 
regulate procedure, is to apply to the future <fe not 
to the iiast, unless it so specifically provides. Now, 
one ought to see a very strong indication of inten- 
tion on tho part of the legi.slature to break througii 
that wholesome rule (Cave, J.). — Swire v. Co(.)K- 
SON (1883), 48 li. T. 877 ; on appeal^ 49 L. T. 736, 
C. A. ; suh nom. CooKSON v. Swire (1881), 9 Ai)]). 
Cas. 053, n. 1., 

Anm>iatinns .'—Mentd. ITall v. Smith (1887), 3 T. L. B. 806 ; 

Withers r. Berry (1896), 39 Sol. Jo. 669; Aniouiadl v. 

Smith, [1901] 2 K. B. 689 ; Hopkins v. Gudgeon, [1906] 

1 K. B. 090. 

1114. .] — It is (dear law that Acts of Parlia- 
ment arc not to be construed so as to be retro- 
spective unless it is expressly so stated (J)j<:nman, 
J.). — Blackburn CVirpn. v. Micki.etii watte 
(1886), 54 L. T. 539 ; 50 J. P. 550. 

1115. .] — As a general rule an Act of Parlia- 

ment which all'ects rights is not I'etrospective, 
unless the intention of tlie legislature that it sliall 
be retrospective is plainly expressed or implied 
(Lord Esher, M.R.). — Ashcroft, Ex p. Todd 
(1887), 19 Q. B. 1). 186 ; 56 L. .T. Q. B. 431 ; 57 
L. T. 835 ; 35 W. K. 676 ; 3 T. L. R. 641 ; 4 
Morr. 209, C. A. 

1116 . - .] — (1) It is a fundamental rule of 
Engli.sh law that no statute shall he construed so 
as to have a retrospective operation unless its 
language is sucli as plainly to require such a con- 
struction ; & (2) the same rale involves another 
& subordinat/e rale to the effect that a statute is 
not to be construed so as to have a greater retro- 
spective operation than its language renders 
necessary (Lindley, Ij..I.). — Lauri v. Renad, 
[1892J 3 Ch. 402 ; 61 L. J. Ch. 580 ; 67 L. T. 275 ; 
40 W. R. 078 ; 8 T. L. R. 637 ; 30 Sol. Jo. 572, 
C. A. 


Annofntinvs -As to (1) Apld. Sharp & Knight r. Chiuit, 
11917] 1 K. B. 771 , Ingh; v. Farrand, [1927] A. G. 417. 
Reid. naufutaorigl-Art Publishing Co. r. Holloway, [185)3] 
2 g. B. 1 , WoHt V. Gwynno (1911), 80 L. J, Ch. .678; 
Bowling V. Camp (1922). 128 L. T, 342. As to (2) 


Fharp k Knight v. Cliant, [1917] 1 K. B. 771 ; Gardner v. 
Cone, [1928] Ch. 965. Reid. West v. Gwynno (1911), 
80 ]j. J. Ch. 678 ; B. v. Southampton Income Tax Comrs., 
Ex p. Singer, [1910] 2 K. B. 249 ; Gloucester Union v. 
Woolwich Union, [i917j 2 K. B. 374: Bowling v. Camp 
(1922), 128 E, T, 342. Generali}/, Mentd. Ceseinsky v. 
Bontlodgo, [1916] 2 K. B. 326. 

1117. .] — Retrospective effect ought not to 

ho given to a statute unless an intention to 
that effect is expressed in plain & unambiguous 
language. — Y oung v. Adams, [18981 A. C. 469; 
67 L. J. P. C. 75 ; 78 L. T. 506 ; 14 T. L. R. 373, 
P. C. 

Annotations • — Refd. lie Cullwiok, [1918] 1 K. B. 046. 
Mentd. Young r. Waller, [1898] A. (J. GOl. 

1118. .] — Re PuEiRjRouGH Parish School 

Board Election, Bourkep. Nutp, No. 1208, 

1119. .] — Re Chapman, Cocks v. Chapman, 

No. 11.33, post. 

1120. .] — It is obviously competent for the 

legislature, if it pleases, in its widsom to mak(* the 
Xmovisions of an Act of Parliament retrospective ; 
but before giving such a construction to an Ac1> 
of Parliament one would require that it should 
either appear very clearly in the terms of the Act, 
or arise by necessary distinct implication (Lord 
Ashbourne). — S.mitii v. Callander, [1901] A. C. 
207 ; 70 Jv. J. P. C. 53 ; 84 L. T. 801, H. L. 

Annotations : — Apld. Ingle V. Farrand, [1927] A. C. 417. 
Refd. West V. Gwynno (1911 ), SO L. J. Ch. 678 : Bowling v. 
Camp (1922), 128 L. T. 312. Mentd. Moars v. (jallondor, 
[1901] 2 Ch. 388 ; tie Kidwell & Flint, [1911] 1 K, B. 797 ; 
Jie Morse k Dixon (1917). 87 L. J. K. B. 1 ; Jie iMastors &. 
Duveen, [1923 J 2 K. B, 729, 

1121. .] — If. is ecTtuinly all important to 

remember that no bye-law, nor any statute, ought 
to have a retrospt'ctive operation unless it be 
clearly expressed that it is to have that operation. 
That is a statement which is universally recognised 
(Btdlf.y, J.). — Hubbard v. Bromley Rural 
Dlstrict Council (1905), 09 J. P. 437 ; 3 Ij. (I. R. 
1377. D. C. 

1122. .] — It was argued that a sfatute is 

presumed not to have a retrospective o])oration 
unless the contrary a])pears by express language 
or by n<!cessary implication. 1 assent to this 
general proposition ((Dozens Hardy, M.B.). — 
West v. Cwynne, [19111 2 CJi. 1 ; 80 h. J. Ch. 
578 ; 101 L. T. 759 ; 27 T. L. R. 411 ; 55 Sol. .lo. 
519, C. A 

Annotations : — Refd. 7iV Snowdon C'oUk rvf'o., Foutli Eastern 
CVnillleld ExtenRloii Uo. v. .Snowdon ( lollierv Uo (1926), 
94 L. J. (di. 306 Mentd. IbniKhull r. I'orter, 1192.3] 2 
K. B. 193; lie UIcnnnons Aluminium (1921), 91 L. J. 
K. B. 487 ; Gardner v. Cone, 11928] 1 Ch. 966. 

1123. — .] — Gloucester Union v. Woolwich 
Union, No. 1086, ante. 

1124. .] — It is very important to conform 

to a very gimeral principle of law which has been 
stated by Lord Sei.borne in Main v. Stark, No. 
1091, ante, ns follows “ that, words [in a statute] 
not requiring a retrospective operation, so as to 
affect an existing status prejudicially, ought not 
to be so construed.” .Iessel, M.B., in Jie Joseph 
Suche A’ Co., JJd., No. 123(5, post, said ” I so deciihr 
because it is a general rale that when tlie legislature 
alters the rights of parlies by taking away or con- 
ferring any right of act ion, it s enactments, unless in 
express terms they apply to ])ending actions, do not 
affect them.” Tlie ct. lias also to bear in mind the 
terms of Interpretation Act, 1889 (c. 03), s. 38, 
by which the legislature has laid down the same 
principle (Pollock, M.R.). 

The rale is stated in Maxwell on the Interpretation 
of Statutes (6th ed.), p. 382, as follows : ” It is a 
fundamental rale of Englisli law that no statute 
shall be construed so as to have a retrospective 
operation, unless such a construction appears 
very clearly in tho terms of the Act, or arises by 
necessary & distinct implication ” ; a statement 
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of the law approved by the ct. in West v. Gwynne, 
No. 1122, ante. When the langruapie of the Act 
is looked at, every word of the Htatiite inmt be 
given full effect to, if it be rc'gardod as a code of 
future rights (Sakoant, L..T .). — Re Sncjwdown 
(Colliery Co., Ln3., South Eastern (’oaufietjo 
Extension Co., Ltd. v. Snowdown Coixiery 
(^o., Ltd. (1925), 94 I.. J. Ch. 205 ; 133 L. T. 454 ; 
4 I T. L. R. 326 ; 17 B. W. C. C. 258, C. A. 

1126. Expressed intention not to be defeated.] — 
If a clause in a statute says in so many plain words 
that the st atute shall have retrospective ojieration, 
then it raiLst not be construed so as to defeat those 
express words (Lord Atkinson). — Ingi.k v. Ear- 
rand, [1927] A. C. 417 ; 96 I.. .1. K. B. .523 ; 136 
L. T. 770; 91 .T. P. 75; 4 3 T. L. B. 279 ; 25 
L. tr. R. 123 ; 11 Tax Cas. 446, 11. L. 

(c) Inference or I tn plication. 

1126. Sufficiency of inference or implication.] — 

Evans v. Williams, No. 1107, ante. 

1127. .] — PiiiLi.iPS V. Eyre, No. 1109, 

ante. 

1128. — .J — Re AsiirRour, Rx p. Todd, No. 
1115, ante. 

1129. — -.] — Smith v. Callandeu, No. 1120, 
ante. 

1130. — — .] t\'i;.sTi’. Gwynnj:, No. 4\2'2, ante. 

1131. - — — .] — Re Snowdown Collii*:uy Co., 
Ltd., South-Eastern Coalfield Extension Co., 
i.TD. x\ Snowdown Colliery Co., Ltd., No. 1121, 
ante. 

1132. Nature of statute.] — Britton r. t\'ARD 

(1620), 113; Cro. .lac. 515; 2 Roll. Rej). 

97 ; 81 E. R. 1003 ; revsit. on oilier gi'ounds laih 
nain. Ward r. Bio'rroN (1621 ), I’alni. 219, Ex th. 
Jnnolafiovs •- Mentd. 1!. r. Uornlice (Kil)]), Firetii. K. IL 

.'Cn ; Wallis V. Pain (17!!i>). - C'om. (i.'iii ; Smith v. W'yatt 
(1742), !) Mod. Pep. Ihhl ; Portland v. IhiiKhani (1702), 
1 Ilap:. Con. ir.7 ; Konnoll v. Lincoln (Up.) (1S27). 7 R. & 
C. 113 , Jlino XI. Poynolds (1810), 2 Man. & (.1. 71. 

1133. .] — There are many cas(‘s upon the 

general doctrine wliet lier an Act of ]'*arliament may 
1)0 read retrosj^octively or not, A there .are many 
eases U7)on tlie meaning of jiarticular statute's; 
but one has tlu' gene'ral law concisely stated by 
l^oHD IIatiierlea' in Ids judgment m Pardo v. 
Jhngham, No. 1108, ante, wJn're lie .says “ The 
question is . , , sc'coridly, wlietln'r on gem'ral 
jiriiiciples the statute' ought, in this p.artieuilar 
sect., te3 be he'ld to operate- retreispe>ct i^'ely, the 
general rule ed law undembtedly be-ing that , e-xcept 
there be a clear inelication either fremi the subje-ct- 
matte-r or frejiii the wording of a statute, tlio 
statute is not to liave a retros])ee-tive> construction.” 
Otlierwiso you assume it is not re-trospoctive, but 
you may find that presumption reibiitled by a e;on- 
side-r.ation of the subje'ct -raatt or or by the language 
of the statute (Kekewich, .T .). — Re Chapman, 
Cocks v. (hr arm an, [1890] 1 Ch. 323 ; 65 L. .T. Cli. 
170 ; 7.3 L. T. 658 ; 41 W. R. 31 I ; revsd. on other 
grounds, [1890| 2 Ch. 763, C. A. 

j4rini)tattuvf! . — Mentd. /iV Heberts, Knight r. H(d)ertfi 
(1897), 7(i L, T. 470; .Tnrkson r Dlckluson. [1003] 1 
Ch, 017 : HawHiiiorno 1 ’. Howler (1907), 78 L. J. Ch. 23,'», 
n ; Shaw Cntes, [1000] 1 Ch 380. 

1134. Nature of case.] — Though the general pro- 
''unq)tion is that a statuti' is not inti'iidi'd to have 


a retrospective operation, the words of the statute 
& tlie special nature of the case may give rise to a 
contrary inference. — T he Ironsides U862), Lush. 
458 ; 31 L. J. P. M. & A. 129 ; 6 L. T. 59 ; 1 
Mar. L. C. 200. 

Artnf>tatinnH ; — Consd. Tho Lanprdaln (1907), 7 6 L. .T. P. 154. 

Refd. Tho Sheaf Brook, 1192(]] P. 01. Mentd. Tho Dauzie 

(18(>3), 2 Now Hep. 520. 

1135. Grammatical construction.] — (1) It seems 
to me tlicro is an old <& well-known rule which is 
always applied on construing statutes affecting 
rights where the words of a statute are doubtful. 
'Fhat rule ... is that, unless the words of a statute 
affecting rights are clear to the contrary, either 
from their grammatical construction or the neces- 
sary context, the statute is to be construed pro- 
spectively & not BO as to affect rights acquired 
before the statute was passed (Brett, M.R.). 

(2) It is a well-known rule of construction that 
if the k'gislaturo alters existing rights clear words 
must be em7)loyed for tho purjjose. There is also 
the converse rule that where notliing but procedure 
IS altered the same canon of construction does not 
apply (Bowen, L.J.). — ^Tuhnbull v. Forman 
(1885), 15 Q. B. D. 234 ; 54 I.. .T. Q. B. 489 ; 53 
L. T, 12S ; 49 J. P. 708 ; 33 W. B. 768 ; 1 T. L. R. 
.557, G. A. 

1136. Necessary context.] — Turnbull v. T’or- 
Man, No. 1135, ante. 

1137. — — .] — Gloupester Union v. Woolwich 
Union, No. 1080, ante. 

1138. Resulting absurdity or inconsistency.] — 

Gloucester Union r. VV'oolwich Union, No. 1080, 
ante. 


Sub-sect. 3. — Of Particular Statutjcs. 
Declaratory statutes .] — See Sect. 9, post. 
Penal statutes .] — See Nos. 1533-1536, post 
Fiscal statutes .] — See No, 1613, po.st. 


Sub-sect. 4.— Effect on Uovionwnts and 
Gontra('ts. 

Supervening illegality.] —/S>6 Gontjiact, Vol. 
Xll., pp. 298-300, Nos. 2458-2170. 

Impossibility of performance.] — J^ce (Contract, 
Vol. XII.. T)T). 373, 374, Nos. 3099, 3100. 

1139. General rule.] — The general rule ... is 
expressed in tlie maxim nova constiiuiio faturis, 
fonnani imponerc detnt non pra’fcntis, primd facie. 
any new law thal is made affects future li'ans- 
aetions not jinst ones. . . . Rut wIk'vc tlie effect 
Avould bo to alter a transaction alrejxdy ent ered 
into, where it would be t-o make tJiat valid which 
Avas previously iiiARilid ... 1 think the pr mid facie 
construction of the Act is that it is not to be retro- 
spective, A it would require strong reasons to show 
that is not tlu- rase (Lord Rlackburn ). — Gard- 
ner R. Li'CAs (1878), 3 App. Cas. 582, 11. L. 

Au}iol 4 iiwn<i : — Consd. Wllfion r. Milos Platting Bldg. .Soc. 

(1887), 22 Q. B. D. 381, n. Apld. Bo\^1^1^r r. Camp (1022), 

128 L. T. 312. Refd. lie Dohtor (No. 99 of 1928) (1928), 

97 L J. Ch. 250. 

1140. Effect on covenants.]— A penal statute 
caiinot> haA'c a rctrosiiect i v’o operation ; & th<‘rcforo 

PART IV. SECT. 5, SUB-SECT. 4. 

1140 i. Effect on covniants ] — Action 
Avas hroupht on n covenant pdvou for 
tho purpose of stifling a prosecution 
for tlie enihozzlement of partnership 
property under H. S. C. c. 264, s. .58 
(not re-cnacted in Cnm. Code, 1892) : — 
Held : tho alleged criminal act, 
having been committed before tlie Code 
came into force, was not affected by its 


PART IV. SECT. 6, SUB-SECT. 2.- 
B. (o). 

11261. Sufficiency of inference or 
xmpheation ] — Ananda Kuntau Bhat- 

TAOITABJICK (’ SkCRETAHV OK STATE KOK 

India (1916), 1. L. H. 43 Calc. 975 — 

IND. 

1126 11. .] — The rule that u retro- 
spective effect will not bo given to an 
Act of Parliament will not apply when 


it can he inferred from the provisions 
of an Act that the Legislature intended 
tlie Act to ho retrospective. Snob 
an inference can be drawn when tho 
consequence of holding an act to bo 
non-retroRpeollve would load to an 
absurdity or practical Injustice — Dit 
I’LESSIM V. HAtmENIIEIMEK, [1917] 
8. A, L. R. [1917] C. P. D. 104.— 
S. AF. 



698 


Statutes. 


Sect. 5 . — Retrospective effect : Stib-aecif i, 4, 5 & 6.] 

if a man covenant to do a thing, <fe it is after- 
wards xjrohibited, yet the covenant is binding. — 
Urason V. Dean (1084), :j Mod. llep. 39 ; 87 E. R. 
24. 

1141. ^.] — Wliero H. covenants not to do 

an act or thing whicli was lawful to do, & an Act 
of l^arliarnent comes after <!c compels him to do it, 
the statute reptials the covenant. So if II. cove- 
nants to do a thing whicli is lawful & an Act of 
Parliament comes in & hinders him from doing it, 
the covenant is repealed. But if a man covenants 
not to do a thing whicli then was unlawful & an 
Act comes & makes it lawful to do it, such Act of 
Parliament does not repeal the covenant (Holt, 
C.J.). — Brewster v. Kitcheel (1008), 1 Salk. 
198 ; Earth. 438 ; Comb. 400 ; Holt, K. B. 009 ; 
1 IaI. Raym. 317 ; 5 Mod. Rep. 308 ; 12 Mod. 
Rep. 100 ; 3 Salk. 340 ; 01 E. R. 177. 

JnnoUttions : — Consd. ToutoHff v. Hubbard (1802). 3 Bos. 
& P. 201. Apld. Bally v. l)e Crcspiimy (1809), L. R. 4 
tR B. 180 ; Nowlnf?ton L. H. r. Cottinffhain L. B. (1879), 
12 Oh. 1). 725 ; He Sliipton, Aiulerson & HaiTisou’s Arbi- 
tration, [1915] .3 K. B. G7G. Refd. Uopwood r. Barefoot 
(1709), 11 Mod. Bop. 237; Blandford v. MaiBiorouab 
(1743), 2 Atk. 542 ; Bradlmry v. Wrlftht (1781), 2 Dour 
K. B. G21 ; I’^irtado v. Bodprers (1802), 3 Bos. & 1*. 191 
Doe d. Aiiplosoa r. Bngolej' (1814), G Q. B. 107 ; Moon i 
Diu'don (1848), 2 Exch. 22 ; Posting: v, Taylor (18G2), 2G 
.T. I*. 2G1 ; Tldswoll v. Whitworth (18G7), 1.5 L. T. 571 ; 
Newby V. Sharpe (1878), 8 C;h. D. 39 : Blnekhnrn B<»bbin 
Co. V. Allen (1918). 87 h. .1. K. B. 108.5 ; Eitol Bleber r. 
Bio Tlnto Bo., Dyiianut Act. v. .Same, Vereiniirto Koidpcs 
^ banratiutto Act. r. Same, [191 8] A, C. 2G0 ; Metropolitan 
Water Board r. Dick, Kerr, |19J8] A. C. 119. Mentd. 
Bank of Knsjlnnd r. MoitIco (173G), Leo temp Hard 219 ; 
Boxo 1 !. Phillips (I7.b)), Leo temp Hard 2.17 : Balby v 
Wells (I7G9). Wihn. .541 , Good v. Elliott (1 790), 3 'I’erm 
Bep. G93 , Mihioh r Branch (181G), 5 M. & S. 411 : lioueh 
V, Peters (1834), 1 My. & K. 489; Waller r. Andicws 
(lS38h 3 M. N W. 312; Palmer r. Earith (184.5), 11 
M. N W. 128 ; Au.sterboiTy v. Oldham Corpn. (188.5). 
29 Gh. D. 750. 

.] —See Landlord 'Tenant, Vol. XXXT., 

pp. 4B1, 465, Nos. 6109-6111. 

1142. No expressed intention of legislature to 
Interfere.] — Dodlubdass Peitamrerdass v. Ram- 
LOLL Tiiackoorseydass, No. 1108, post. 

1143. Provisions in settlement.] — 1 ngreo . . . 
that this IS a statute wiiicli ouglit to be expoundml 
in fm-therance <k: not in d<-rogalion of the important 
objects of public policy for which it was passed. 
Rut, on tlie other hand, it ought not to bo strained 
or extended by any indirect artificial construction, 
so as to .give to particular estate's <fe interests under 
wdls, or other settlements, an operation wliich 
would alter their essential conditions & nature, & 


convert thorn int-o something substantially different 
(Lord Selborne, (1 ). — lie IIazle’s Settled 
Estates (1885), 29 Ch. D. 78 ; 54 L. ,T. Ch. 028 ; 
62 L. T. 947 ; 33 W. U. 759, 0. A. 

Annotations : — Apld. He Atkinson, Atkinson v. Bmoe 
(1885), 30 Ch. D, 605. Reid. He Clltheroo Estate (1885), 
28 Ch, D, 378 ; He Carnc’s S. K). (1898), 68 L. J. Ch. 120 ; 
He Gibbons, Gibbons v. Gibbons, [1919] 2 Ch. 99; He 
Walerau’s Estates (1927), 136 L. T. 605. 

1144. .] — Wliilo therefore the ct. must ^ve 

the Act a liberal interpretation so as to cany into 
effect the purposes for which it was passed, it is 
not under any obligation to give it such an int-er- 
pretation as would destroy the provisions of a 
settlement which was made in accordance with 
the law as it stood prior to this Act coming into 
operation (Pearson, J ,). — He Atkinson, Atkin- 
son V. Bruce (1885), 30 Ch. D. 605 ; 66 L. J. Ch. 
49 ; 53 L. T. 258 ; 33 W. K. 899 ; ajfd. on other 
gi-ounds (1886), 31 Ch. D. 577, 0. A 

Annotations: — Mentd. He Horne's S. E. (1888), 39 Cli, D. 
84; He Sumner’s S. E., [1911] 1 Ch. 31.5; He Beau- 
champ’s Will Trusts, Cadge v. Barker-Hahlo, (1914} 1 
Ch. 676 ; He Astor, Aster v. Astor, [1922] 1 Ch. 361, 

1145. Effect of words notwithstanding any agree- 
ment to the contrary.*’] — The que.stion is whether in 
this Act of Parliament the words “ notwitlistanding 
any agreement to the contrary ” mean notwith- 
standing any existing agreement to the con- 
trary. ... I am of opinion that the words “ not- 
withstanding any agi’eement to the contrary ” in 
this section if ri'ad in their ordinary sense apply to 
any agreement., whether made before the Act 
or after it {Daki-ing, J.).- Woot.er v. North 
Ea.stern Breweries, [1910] 1 K. B. 247 ; 79 
L. J. K. B. 138 ; 101 J.. T. 900 ; 74 J. P. 113 ; 26 
T. L, R. 129, D. C. 

Annotation .•—Refd. B. v. Customs Sn Excise Comrs., [1028] 
A. C. 4 02. 

Effect of local personal or private statutes — On 
private agreement .] — Sec Part VII., Sect. 6, sub- 
sect. 2, post. 


SuL-sEGT. 5 . — Effect on J'Ixisting Rights. 
See Sect. 6. post. 


8ub-.‘-'ect. 6. —Statutes making Alteration in 
Judicial Prooei 

1146. Whether held to have retrospective effect.] 

— This [31 Eliz. c, 5, s. 5] regulates the time for 


jiroviHioufl & t.lie covenant w'ns illegal 
at common law'. — M a.tou r. MeCKANur 
(1898), 29 S, C. B. 182.— CAN. 


PART rV. SECT. 6, SUB-SECT. 6. 


1146 i. Whether held fa have retro- 
spiedive effect. \~~Vovr.v. Beilia (1870), 
29 U. C. B. 495.- -CAN. 

114611. .] — He CUAFFEY, Mek- 

etiAXTS Bank of Canada v . Davidson 
(1870), 30 U. C. B, 64.— CAN. 

1146 iii. .] — Brown v . Black 

(1889), 21 N. S. B. (9 K. & G.) 349.— 
CAN. 


1146iv, .] -IIUETUBISE & La 

Binquk Jacques GAimER v. Deh- 
MARTEAU (Que.) (1891), 19 H. C. B. 
562,— CAN. 


1146 V, .] — B. 1?. Flynn (1891), 

20 (). B. 638.— CAN. 

1146 vi. .] — The Introduction by 

statute of a now scale for the taxation 
of costs Is leglBlation relating to pro- 
cedure, & therefore retrospective, — 
Youdallv. Docolas (1893), 2 B, 0. R. 
342.— CAN. 

1146 vii. ^.1— Penny v . R. (1895), 

4 Exch. C. R. 428.— CAN. 


1146 viii. .] — Si’ENCK V, Grand 

Thunk Uy. Co. (1896), 17 P. B. 172.— 

CAN. 

1 1 46 ix. ] — St^atutes offc'ctmg f.bo 

right of appeal uro not statutes relating 
to procedure & are not retroactive.— 
Koksllah Quarry Go., Ltd. Lia- 
niLiTY V. R. (1897), 5 B. C. B. 600.— 
CAN. 

1146 X. .]— 60 & G1 Viei. c. 34, 

which restricts t)ie riglit of appeal to 
the .Supremo Ot. lu cases from Ontario 
us therelu speeltied, docs not apply 
to a case in which the action was 
pending when the Act came into force 
altbougli the judgment directly 
aiipoalod from may not liavo been 
pronounced until afterwards.- — Hyde 
V. Lindsay (Ont.) (1898), 29 8. C. B. 
99.— CAN. 

1146 xi. .] — An Act conferring a 

new right of appeal applies to an action 
pending when the Act oamo Into force, 
but tried & decided afterwards. — 
Courtnat V. Canadian Development 
Co. (1900). 7 B. C. R. 377.— CAN. 

1146 xii. .] — Retrospective Act 

giving right to appeal from Yukon Is 
not retroactive so as to apply to jicnd- 


Ing cases. — C anadian & Yukon L>ito- 
HPEOi'iNO Co. V. Casey (1900), 7 

B. C. R. 373.— CAN. 

1146 xlil. .]— Smith v. Canadian 

Pac'Ifio By. Co. (1901), 7 Terr. L. B. 
56 ; 21 C. L. T. 193,-^AN. 

1146 xiv. .] — A statute increasing 

the amount that may bo sued for in 
a county ct, is one relating to procedure 
& applies to pending litigation. — 
Borknbero V. Tymuhorak (1908), 
18 Man. L. R. 319.— CAN. 

1146 XV. .] — WOHUID r. Mediand 

Brotuehh (Ont.), [1921] 2 D. L, B. 
nil.— CAN. 

1146 xvi. -,]— It is a general rule 

in the construction of statutes that thoy 
are prospective unless a retrospective 
effect is clcarlv intended, but altera- 
tions In the form of prnnedure are 
always retrospective, — MoKbb v, 
Lavart (Sask.), [1923] 3 W. W. R. 
727. — CAN, 

1146 xvii. .] — Whore a statute 

deals with practice & procedure only, It 
applies, unless the contrary is expressed, 
to actions begun before It came Into 
force. — Haftnkr v. Weston & DET- 



Part TV. — Operation. 


bringing the action, & it imposes a limitation of 
time in respect of all actions upon penal statutes 
made, or to be made ; therefore a stnmg & most 
irresistible conclusion arises upon the face of the 
statuto, that its operation was meant to be general 
& univemal, comprehending all statut<'s both 
before & behind, antecedent & subsequent (Loud 
ELLENBOROUaH, C.J.). — BaRBER V. TlLSON (1815), 
M. ^ S. 429 ; 105 E. R. 072. 

Anmtahnns : — Refd. Whitehead v. Wynn (1816), 5 M. & H. 
427 ; Spencer v. Swannell (1837), 3 M. & W, 154 : Forbes 
V. Samuel, [1913] 3 K. B. 70G. Mentd. Fife v. BouHfield 
(1844), G Q. B. 100. 

1147. .] — An Act of Parliament passed in 

1851 provided that the claim of A. for services 
rendered to a mining co. should be referred to 
arbn. in manner provided for by Companies 
Clauses Consolidation Act, 1845 (c. 10). Two 
arbitrators had been appointed, & the submission 
to arbn. made a rule of this ct. The arbitrators 
could not concur in the appointment of an umi)ire, 
& the means provided in Clompanies Clauses Act, 
1845 (c. 10), for appointment of an umpire in such 
case were limited to the case of a railway co. On 
the day that C. L. P, Act, 1854 (c. 125) came into 
operation apjdication was made to this ct. for 
ai)pointment of an umpire under its provdsions : — 
Held : the ct. was authorised, under the general 
words contained in C. L, P. Act, 1854 (o. 125), 
s. 12, in appointing an umpire ; tlio Act, in mere 
matters of procedure, being applicable from the 
time of its coming into operation to proceedings 
j)reviouRly commenced . — Ifc ],ord (1854), 1 K. J. 
90 ; 8 Eq. Ihq). 197 ; 24 L. T. O. S. 129 ; 8 W. R. 
8(5 ; GO E. R. 882 ; sub nom. lie JiORD, lie Coprer 
Miners Co., 24 L. J. Ch. 145. 

Avnnifitinns • — Distd. Collins r, Collins (1858). 2G Boav. 30G. 
Apld. />v Anjrict JtalKin Bank Do Bosaz (JSG7), L. 11, 
2 (). H 452 Consd. AV MotroRolif.in Buildint? Act, b'x p. 
iAh'liryilo (187(5), 1 Cli. 1). 200. Refd. K v. Fletcher, 
(18()2), 10 W, j;. 753 : 1)0 Bosuz r. AnRlo-ItuUan Bank 
(18(50), li. B. 4 g. B. 4(52. 

1148. — — Wktotit r. Hare, No. 1281, posi. 

1149. -.1—29 & 80 Viet. c. 82, s. 3, winch 

ext/cnd.s tJie time for making d<‘erees msi absolute 
from throe to six months, applies to suits pending 
at tlie time when the Act came inl-o operation. 
But wliere decrees nisi had b('en pi'onounced 
liefore the Act came into operation, wliereby three 
months hiul been fixed as the time at tlie (‘xpiration 
of wliich they were to be made absolute, the ct. 
lield that it was at liberty under the iiroviso to tJie 
sect. “ unle.ss the ct. shall, under tlie j)ovvor now 
ve.sted in it, tlx a shorter time,” to make thorn 
absolute at. the end of the three months. 

Althougli a snitor nuiy have a vested right to a 
decree, tlie mode & mid.hod in which lie is to 
approach the ct. in order to obtain it, tS: the lime 
witliin wliich that or any other step in the cause 
is to be taken, are merely auxiliary to that right, 

CUON (Saak.), [1927] 3 W. W. K. 839.— 

CAN. 

1146 xviii. .] — The peticrnl rnlo 

ns laid down In 77. v. Dorobji, 11 Bom. 

117, that “ an Act of Limitation, being 
a law nt proecduro, governs all pro- 
ceoclingH, to which its terms are applio- 
ahlo, from the nioment of its cnaet- 
mont. except so far ns its operation is 
expressly oxclnded or postponed,” 
admits of the quallilcatlon tliat, when 
the retrospective application of a 
Stat. limitations would destroy vested 
rights or inflict such hardsliip or 
Jujnstlcc ns could not have been witldn 
the oontoinplntlon of the Legislature, 
then the statute is not, any more than 
other law, to be construed retrospeo- 
tlvoly. — KmiSARBTTAlr. Kabhai (1881), 

I. L. R. 0 Bom. 2G.— IND. 

1146 xix. .] — Alterations in forms 

of procedure are retrospective in effect. 


may be changed, either by the Legislature or by 
the rules & orders of tlie ct., without any infringe- 
ment of the right itself. I should be prepared to 
hold, therefore, that the statute applies to all 
pending suits (Tins Judge Ordinary). — Waiton 
V. Watton, Dow t\ Dow, Davies v. Davies 
(180G), L. R. 1 P. Sc D. 227 ; 85 L. J. P. & M. 
95 ; 14 L. T. 742 ; 15 W. R. 288. 

Ariruytatiov : — Refd. Langworthy v. Langworthy (1880), 
5.5 L. .L J\ 33. 

1160. .] — R. I*. Blackburn (1808), 33 J. P. 

55; n Cox, (k C. 157. 

1151. .] — Kimbray V. Draper, No. 1186, 

post. 

1152. .] — Held: County Courts Act, 1887 

(c. 142), s. 13, affected procedure, Sc not the rights 
of the parties, & therefore was retrospective. — • 
Rathbone v. Munn (18G8), 9 B. Sc S. 708; 18 
L. T. 850. 

1153. .] — The question of jurisdiction turns 

on the construction of Jud. Act, 1873 (c. 00), 
s. 22, & it is argued that it is not right to construe 
it so as to make it affect the rights of parties as 
they stood when the Act came into oi)eration ; 
hut as we construe it it only affects such rights . . . 
as arose from a defect of jurisdiction (Lindley', 
L.J.). — Burst v. Hurst (1882), as reported in 21 
(;h. D. 278 ; 31 W. H. 327, C. A. 

Annotabons : — Mentd. lie Sheward, Sliew.nrd Brown, 
[1893] 3 Ch. 502 ; Tic Deoeon’s Trnst.H, Deacon v. Deacon, 
Ilaggcr i\ Hc.ath (190(5), 95 L T. 701 ; lie Bold, Banks i\ 
Havtlaml (1926). 95 L. .1. Ch. 201. 

1154. .1 — Turnbull v. Forman, No. 1135, 

ante. 

1155. .] — lie Athlumney, JEx p. Wilson, 

No, 11 91, 7((5«C 

1156. .] — As Public Authorities Protection 

Act’. 1803 (c. 02), d(‘aling with procedure only, is 
retrospectivfc tlie action was barred after the 
expiration of six months from the default com- 
plained of.— The Ydun, [1899] P. 230 ; 08 

L. J. P. 101 ; 81 L. T. 10 ; 15 T. L. R. 301 ; 8 
Asp. M. J.. C. 551, C. A. 

Annotatxons . — Apld.R. V. Chandra Dharma, [1905] 2 K. B. 
335 ;Welhy r. I’arkcr, [191(51 2 Ch. 1 . Consd. H. r. SonUiamp- 
<on Income Tax Coinrs.. Kr p. .Singer, [191G] 2 K. B. 249. 
Refd. A.-ti. r, Margatxi IMcr iV Harbour Co. of Proprietors, 
11900] 1 Ch, 749 ; Ambler r. Bradford Corpn , 11902] 2 
Ch. 585 ; Parker v. I.. C C [1904] 2 K. B. 501 ; Sharping- 
ton V. Fulham Grdns., [1904] 2 Ch. 419 ; Lvles x\ .Sonth- 
cud-on-Soa Corpn., [1905] 2 K. B. 1 : K. v. .Tames &r JUd. 
By.. Kx p. Bath B. C.. [1908] 1 K. B. 958 ; Bradford 
Corpn. r. Myers, [191(5] 1 A, C. 242; Bowding v. Camp 
(1922), 128 L. T. 342. Mentd. The JohanncHburg. 11907] 
I*. G5. 

' 1157. -.J — Batt V. Mattinson, No. 2031, 

post. 

1158. -.] — Tlao prisoner was ctinvicted, under 

Criminal Law Amendment Act, 1885 (c. 09), s. 5 
(1) of an offence committed on July 15, 1904. 
The prosecution was not conunencod until Dec. 27, 

hv necessary implication, cannot affect 
suits whicli were already instituted 
before tl\e Act comes into force, as 
granting the right of appeal Is granting 
a substantive right. — S akkena Bini 
r. Stephens (192G), I. L. B. 4 Ban. 
221.— IND. 

1146 xxiii. -.] — Law Amendment 
Act, 1882, B. G, w^hlch onahlos a mtgor. 
to ano in ejectment, introduced n rule of 
procedure only, & consequently applied 
to actions cmmnencAid before it came 
into force.— P axton v. Butlek (1883), 
1 N. Z. L, R. 344 (S. C.).— N.Z. 

1146 xxiv. .]— Kerr v. Ailsa 

(Mauqtus) (1854), 17 Dunl. ((dt.. of .Sess.) 
(H. L.) 11:1 Macq. 73G.— SCOT. 

1146 XXV. .] — As a general rule a 

“tatute dealing with practice & pro- 
cedure is taken to ho retrospective. — 
CURTJS r. Johannksbitrg Muni- 
oiPALTry, [190G] T. S. 308.— S. AF. 


& apph to pending proocodings. — 
IIajuat Akuamnisha Bkoaxi v. V M.um- 
NT.ssA Beovm (1893), I. L. K. 18 Bom. 
429.— IND. 

1146 XX. — -.] — Balkrishna Pand- 
IIAUINATII r. Bapu Yesaji (1891), 
1. L. R. 19 Bom. 204.— IND. 

1146 xxi. ■ — — .] — It is a general rule 
that w’hen the LogiHlatnre alters the 
rights of parties l)y taking nwuiy or ron- 
ferring any right of action, its enact- 
ments, unless in express terms they 
apply to ponding actions, do not affect 
them. An exception to this general 
rule is where enactments merely affect 
procedure, hut do not extend to rights 
of action. — Vedavalli Narariah v. 
Manoxmma (1903), I, L. R. 27 Mad. 
.538.— IND. 

1146 xxIL .]— Legislation which 

provides a right of appeal unless 
made retroapoctlve either expressly or 
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Statutes. 


Sect. 5. Reirospcclive effect : Snh-seet. 0. Sect, fi: 
Suh-.scet. 1.] 


more than iliree montlia but loss ilian six months 
after the commission of the offence. On Oct. ], 
Prevention of Cruelty to Children Act, 1904 (c. 15), 
came into operation, by Sect. 27 of which the time 
for commencing a prosecution for an offence imder 
Criminal l.aw Amendment Act, 1885 (c. 09), s. 5 
(1 ), was extendc'd from three months to six months : 
— Held : I’revention of Cruelty to Children Act, 
1904 (c. 15), s. 27, related to procedure only, & was 
therefore retrospective, the conviction must be 
upheld. — K. V . (^handk/v Duarma, [1905] 2 K. 71. 
335 ; 92 L. T. 700 ; 09 .T. P. 198 ; 53 W. K. 431 ; 
*“1 T. 1j. It, 353 ; 19 Sol. ,To. 300 ; sui) vom. P. v. 
Diiaema, 74 L. J K. B. 450, V. C. B. 


Anntafion<t ; — Consd h. r. 
n. C.. [1908J 1 K. M. 

2 Ch. 1. 


JamcB Mid. hy.. Ex p. Bath 
Apld. Well»y v. Turkor, [ 1910 ] 


1159. — .5 & 6 Geo. 5, c. 97, s. 1 (4), pro- 

vides that “ it shall not bo lawful for any mtgec. 
under amtge.to which tiiis Act applies, during the 
continuance of this Act, & so long as ” certain 
conditions are fiilhlled, “ to call in his mtge. or 
to take any steps for exercising any right of fore- 
closure or sale, or for otlierwise enforcing his 
security or for I’ecovering the principal money 
thereby secured.” 

A mtgee., under a mtge. created in 1910, & to 
which the Act applied, before the Act came into 
operation issued a wi-it to enforce his security by 
foreclo.sure or sale, & apiilied by summons in 
chambers for an order nisn. It was admitted that 
all the conditions of 5 A 0 Geo. 5, c. 97, s. 1 (4), 
had been fulfilled by the mtgor. The summons 
was adjourned to the judge after the Act liad come 
into operation. lie dismissed it on the ground 
that th(' Act was retrospective, & that by attending 
at tlie lieaiing of tbo summons the mtgee. was 
taking a step for exercising his right of foreclosure 
within the meaning of the sect. -.—Held : the Act 
did not take away any rights, but merely sus- 
jx'uded a particidar form of remedy. It related to 
a matter of i)rocedur(‘ & t herefore miglit op<>rate 
ivtrospectiveJy. — W klby v. Parker, [19H»j 2 
Cli. 1 ; 85 L. .1, Cli. 501 ; 114 L. T. 870 ; 32 T. L. K. 
403 ; 00 Sol. Jo. 417, C. A. 

1160. — ^ — .] — There is no insuperable obji'ction 
to construing tlu’ language of a statutf* so as to 
make it apply to pemliug j)rore(‘dings. It depends 
upon tin* proper interj)retation of the language 
used by the Legislature. If the legislation did 
not affect rights of action, hut only affected the 
practice & procedure of the cts., it would apydy 
to all actions wliothor commenced before or after 
the passing of tin; Act. if the Tjogislaiion did 
affect rights of actiijn, then it would only apply to 
actions commenced before the passing of the Act 
if an intention to that effect is to be gathered from 
the language of the Act (Lord Beadino, (!..T.).-- 
B. V. SOT7TIIAMl>TON INCOME TaX (V^MRS., H.r p. 
SiNOER, [loioi 2 K. B. 249 ; 85 L. J. K. B. 1010 ; 
114 L. T. 110(> ; 32 T. L, B. 417 ; On ajipeal, 
[1917] 1 K. B. 259, C. A. 

AnnoUihnns : — Retd. 11. r. Kcnsincjon Incomo Tav Conirs., 
Ex p. Dc Pollifnao, [i;)17] 1 K. B. 4Xfi. Mentd. B. r. 
AlclniJirton. llougliton & ITovo Iiicorao 'J'ax Comrs.. Ex v , 
Sinffer (1910), 85 L. J. K. B. 1753. 

1161. .] — The law is that so far as a statute 

deals with procedure only it can be retrospective 
(Lord ITanworth, M.B .). — lie A Debtor (No. 
99 of 1928) (1928), 97 L. J. Cli. 250 ; 139 L. T. 
2.34 ; 72 Sol. Jo. 335 ; B. & C. B. 40, C. A. 

1162. RBmedlal statutB.] — By Admiralty 
Court Act, 1861 (c. 10), s. 8, the Ct. of Admlty. 
baa jurisdiction, on a petition being filed by a 


part owner of a British ship, alleging that his co- 
owner, the ship’s husband, has rendered false 
accounts, to order an account to be taken of the 
earnings & disbursements of the sliip, & of moneys 
received upon insm-ances of ship & freight. Tlie 
sect, being remedial, is retrospective, &; gives the 
ct. jurisdiction, notwithstanding the ship has been 
lost before the date assigned for the Act to come 
into operation.—TiiE Idas (1863), Brown. & Lush. 
65 ; 2 New Bop. 45 ; 1(57 E. B. 300. 

Annotalwn : — Consd. The Lady of the Lake (1870), L. B. 
3 A. & E. 29, 

1163. .] — B. V . Birwistle, etc. J.T. 

(1889), 58 L. J. M. C. 158, D. C. 

AnnoUttUms : — Apld. Lane v. Lane, [1890] P. ]:{:L Mentd. 
Forster v. Forntor (1910), 51 Sol. Jo, 103. 

1164. - — To reasonable extent.] — Sichel \k 
Borcr (1864), 2 n. t't C. 954 ; 3 New Bep. 438 
33 L. .1. Ex. 179 ; 9 L. T. 657 ; 10 Jur. N. 8. 107 
12 W. B. 316 ; 159 E, B. 395. 

AnnoUitkms * — Reid. AllhnHoti v. IMalwrojo (1808), ]j. R. 
3 Q. B. 310 : JaoURou e. Splttall (1870), Jj. R. 0. P. 513 ; 
ediorry v. ThoinpRoa (1872). L. U. 7 ij. H. 573. Mentd. 
Norwood V. Wood (1804), 17 B. N, S. 749 ; Durham i\ 
Spence (1870), L Jl. C Exeh, 4(5 ; Cooke v. Gill, Union 
Bank of London, Garnishees (1873), 43 L. J, C. I’. 98 ; 
Horne a. Poiiqnette (1878), 3 Q. B 1). 511, 

1165. To extent of reopening decided case.] 

— J^xtcnsieii of tlie time limited for appealing from 
decisions in cases which had been adjudicat'd u])on 
pre\ iously to the passing of Mortgagees Ijt'gal C-osts 
Act, 1895 (c. 25), & which were right at the time 
wlu>n they were pronounced, will not be allowed, 
notwithslaridirig tliat sect, 3 of that statute is 
retrosjiective in its ofieration. — Eyre v. Wynn- 
Mackenzie, [189(5] 1 Ch. 135 ; 65 L. J. Ch. 194 ; 
73 L. T. 571 ; 41 W. K. 273, C. A. 

AnnoMiona ; — Apld. Day v. Kt'lland, [1900] 2 Ch. 745. 
Mentd. Chocso r. Keen, [1908] 1 Cli. 745. 

1166. .] — In Apr. 1893, u]ion a fore- 

closure siinunons by a soh-. mtg(*e., an order was 
made directing an account of what was due to pltf. 
for principal, interest, taxed costs of t in* action, 
followed by provisions for redemption by one of 
defts. on pajunent of what should be found due, & 
foreclosure m default of payment. On Feb. 19, 
1898, on the further consideration of the action, 
an order was made referring it to the taxing master 
to tax pltf.’s cost.s of the action :~—Hc/d : the 
rights of the parties vere ascertained by the first 
order, which must be comstrued by the then 
existing law. «fc i)I(f. Avas not entith'd, by n-ason 
of the passing of Mortgagees Legal Costs Act, 
1895 (c. 25), to chai-ge profit costs. — D ay v. 
Kellakd, [1900] 2 (3i. 715 ; 70 L, J. Vh. 3 ; 83 
L. T. 447 ; 49 W. B. 66 ; 45 Sol. .lo. 10, C. A. 

1167. ■ Penal statute.] — T'lie ordinary rule 

that a penal statute is not^ construed D'trospect m-ly 
does not a])i>ly to })rocedure (Bhillimore, .T.), — 
B. Al'stin (1913), as reported in 8 (T. App. Bep. 
1(59, C. C. A. 

1168. Right of appeal not matter of procedure.] — 

A right of aiipeal to a higlu'r tribunal is a matter of 
substance, not of juDcedure, & such a right-, 
unless expressly or by necessary intimdment 
retrospectively abolished, is not taken away by 
subsequent legislation. Tims the rigid of appeal 
to the King in Council, whicli was tak(*n aAvay by 
the Australian Commonwialth fludiciary Act, 
1903, but is not retrosiiective, still subsists in a 
suit pending when the Act Avas passed. 

In principle, their Lordships see no difference 
between abolisldng an appeal altogether & trans- 
ferring the appeal to a ricAV tribunal (per CuR.). — 
Colonial Sugar Refining Co. v. Irving, [1905] 
A. C. 369 ; 74 L. J. V. C. 77 ; 02 L. T. 738 ; 21 
T. L. B. 513, P. 0. 

Pending actions.] — See Sect. 6, sub-sect. 3, post. 
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Sect. 0.— EFFECT ON EXISTING RIGHTS. 

Sub-sect. 1. — In General. 

1169. Statute interfering construed strictly.] — 

An enacting clause in a etatut-e, which interferes 
with existing rights, must be construed strictly ; 
hut the largest A most liberal construction will bo 
given to an exception which protects those rights. 
— Finch v. Birmingham Canal Navigation Co. 
(1820), 6 B. & C. 820 ; 8 Dow. & Ry. K. B. 680 ; 

5 L. J. O. S. K. B. 17 ; 108 E. R. 305. 

1170. .] — It is a general rule, in the in- 

terpretation of Acts of Parliament, that an enact- 
ment, the effect of which is to cut down, abridge, 
or restrain any written instrument, shall have a 
limited construction (liOKD Tentkruen, C.J.). — 
Morris v. Mellin (1827), 6 B. <fc C. 446 ; 9 Dow. 

6 Ry. K. B. 50.3 ; 108 E. R. 516. 

Annotations : — Reid. Bcimett v. Daniel (1830), 10 B. & C. 
500 ; Bryan v. Ciilld (1850), 5 Exch. 3G8. 

1171. .] — This is an enactment creating a 

privilege against common right, and therefore 
care sliould })o taken not to enlarge the con- 
struction of it (Knight Bruce, C.J .). — Re Wise, 
Jb'x p. Whtpham (1844), 3 Mont. D. & De G. 
5(54 ; 1,3 L. J. Bey. 8 ; 2 L. T. O. S. 426 ; 8 Jur. 
204. 

1172. .] — It is an essential principle of 

construction of all statutes interfering with 
common law rights & the rights of the public that 
they should be strictly construed so as to prevent 
any undue extension of the statutory immunity 
(Sent rroN, J.).— Place v Rawtknstall Corpn. 
(191(5), 8(5 L. J. K. B. 90 ; 80 J. P. 433 ; 60 Sol. 
Jo. (580 ; 11 L. G. R. 901, C. A. 

1172a. .'I — No rule of law is better settled 

than the rule that statutes which encroach on the 
ordinary rights of the subject, whether as to jierson 
or ju’ojieity, ai'o subject to a strict oonstiuction. 
'The cIs. ai-e presumed to incline to such an inter- 
jiretation of such statutes as will preserve the 
subject’s 1 ights unless express words or clear 
implication require the opiiosite result (McCahdiio, 
J.). — BuKiiiTMAN A Go., Ltd. v. Tate (1919), 
as ri'poited m 35 T. L. R. 209. 

iuu)t/ili(i/i'> • - Mentd. shut lor v. ladfo (11)20), 30 T, L. It 
828, \\ Litlijiin tV Biittcrw orlh Llndlcy (11)20), 37 

T. L i:. 75 , Jic JMitliuioud A, Ispuliaul, (1921 J 2 K B. 716. 

1173. EA’ect of afllrmatlve statute. ] — The 
statuti's . . . being atHrmative do not take away 
till* prior exenqdion (Lord Mansfield). — R. v. 
PcGii (1779), 1 Dong. K. B. 187 ; 99 E. H. 123. 

Ann<)taitoit‘i — Consd. Garnett r. Bradley (1878), 3 App. Cas. 
!Ht. Refd. IL V Cliukc (1787), i Term Hop. 67'J. 

1174. New Act imposing new obligation — Effect 
on privileges under former Act.]— Wlierc an Act 
confers eert.iiii privileges on olbcers who may be 


sued for things done in pursuance of that Act, 
& a subsequent Act imposes new obligations on the 
old officers, the privileges of the former statute 
do not attach on them in respect of things done 
under the latter. — Bazinq v. Skelton (1792), 
6 Term Rep. 16 ; 101 E. R. 9. 

1175. Words inserted ex majore cautela.] — 
Newcastle (Duke) v. Morris, No. 866, ante. 

1176. Effect of general words,] — As a rule, 
existing customs or rights are not to be taken away 
by mere general words in an Act of Parliament. 
Rut without words especially abrogating them, 
they may be abrogattid by plain directions to do 
something wliich is wholly inconsistent with them ; 
&> this may bo the case though the Act is a iirivate 
Act of Parliament, & thougli the particular custom 
may have been confirmed, years before, by a 
verdict in a ct. of law\ 

If upon the face of the Act of Parliament you 
find that giving the ordinary sense & meaning to 
the w’ords, you are involved m sorue inconsistency 
in any of the other clauses, it may then be neces- 
sary to search about &. see whether the palpable & 
obvious construction which the words point at, 
may not bo varied in order that that inconsistency 
may be avoided (Lord Penzance). — Green r. R. 
(1876), 1 App. Cas. 51.3 ; 35 L. T. 495 ; 41 J. P. 
196, H. L. 

1177. .] — Wlicre a privilege has been 

granted by an Act of Parliament, it cannot bo 
taken away without a dmect rejieal of tJiat Act, or 
inference from another so strong of intention to 
take it away as to authorise a ct. t o say that the 
tw'o Acts cannot stand together. — Walsall 
Overseers v. London A North Western Ry. 
Co. (1879), 4 App. Cas. 467 ; 48 L. J. M. C. 166 ; 
41 L. T. 106 ; 43 .1. P. 748 ; 28 W. R. 52, II. L. ; 

Bub nom. R. v. Walsall Overseers 
(1878), 4 Q. B. D. 141, C. A. 

AyinoUitioris • — Apld. St. HoUmir (Jorpn. v. St. llet'iis Colliery 

Co. (188.$), 48 .1, 1*. 31), Bingley U. D. C. v. Mid. Hy. 

(1899), 80 L. T. 725. 

1178. Effect of directions to do something Incon- 
sistent with rights.] — Green v. R., No. 1170, ante. 

1179. Right made contingent on order — In 
reference to which party cannot be heard.] — 

1 ’arharnent is no doubt omnipotent, but it would 
be a very unu.sual mode of legislation to make the 
right of a person contingent on an order in reference 
to which he cannot be heard (Fry, L.J.). — 
Brockwell V. Bullock (1889), 22 Q. B. D. 567 ; 
58 Ij. j. Q. B. 289 ; 53 J. P. 4U5 ; 37 W. R. 155, 
C. A. 

— Mentd. Re Rhodes, Rhodes r. Rhodes (1800), 

41 Ch. 1). 94 : Re Faruham (No. 2), 11896| 1 Ch. 836 ; 

AV Clarke, [1898] 1 Ch. 330 ; /,V Watson, Stuiuford GrdntJ. 

V. Bartlett, 11899 J 1 Ch. 72 , Re J., 11909] 1 Ch. 574. 


PART IV. SECT. 6, SUB-SECT. 1. 

1169 1 . .Statute iu1irftnu(/ eaustruii] 
strutli/.] — AVlu'U' the word>, hi an Act 
of Rurllanieiit wliich alleets the ritrhtN 
of tlio sniijeet uro precise & nn- 
ainbi>?uoiiR, the Act must l )0 stiietlv 
eonstrued & (ho words pivcii their 
primary & utdinaiy meumnff, even 
thoiiRh siieh construction creates uu 
ab8urdit \. — Rjr p. STia>Hi5.\ Major 
(1908), 8 8. R. N. 8. W. 08 ; 25 N. 8, 
W. W. N. 24. ” AUS. 

1169 ii. .] — Bourkio r. MUKriiA 

(1856). 1 r. E. I. 12G.— CAN. 

1169 hi. .1— R. V. Boom (1883), 

3 O. R. 141.- CAN. 

1169 iv. .] — An Act w'hich fakes 

away the lepral rlpht of a dilipeiit 
litlpant to bestow it gratis on a stranper 
is to be eouhtnied strietly aeeordinp 
to its letter . — Re tOiicDiTohs’ Rklikk 
Act 1883, Mojrheau r. Law'hox, 
McLkan’h Case (1884 ), 1 B, C. R., pt. 
2. 113.- CAN. 


1169 V. .]— Re Ingersoel, Gra v 

r. Inuersoll (1888), 16 O. R. 194. — 

CAN. 

1169 vi. .] — Beugaian v. The 

Aurora (1893), 3 Exch. C. R. 228. — 

CAN. 

1169 vii. .] — Astntutcwlll beeon- 

sti’ued as affecting private rlphts where 
any other construction w'ouid destroy 
its elloct. — Kinney v. Plunkett 
(1894), 26 N. 8. Li. (14 R. & G.) 158.— 
CAN. 

1169 viii. .) — Statutes conferring 

exemptions or privllopcb in derogation 
of the general law must be construed 
strictly. — L ondon & Canadian Loan 
& Agency Co. v. Connell (1896), 11 
Man. L. R. 115.— CAN. 

1169 ix. .] — It is a prhielplo of 

eonstiuetion that you must liave 
plain w'ords to take away private rights. 
Ttioy arc not to bo taken away or even 
hampered hy Implication. — Hank v. 
Yarmoit^ Light & Power Co., Ltd., 


ri926] 2 D. L. R. 611 ; 58 N. 8. R. 
4 30.— CAN. 

1169 X. .] — The rule that an Act 

is not to bo construed lotrospectlvely so 
as to defeat an existing right, la only a 
rule of construction, X: must yield to 
the intention of tlie Ijogislature . — Re 
Ratanhi Kalianji’s Petition (1877), 
1. L. R. 2 Bom. 148.— IND. 

1169 xi. -.] — It is a general rule 

in construing statutes that in matters 
of sulistantlvo right they are not to ho 
so rend as to ta)<e away vested rights, 
hut that in matters of procedure they 
are general in their operation. — 
Buobo SUNDAiu Deui V. Rakual 
CUUNDER Bose (1886), I. L. R. 12 
CaJe. 583.— IND. 

1169 xii. .] — The general rights 

of tho Queen’s subjects uro not hastily 
to bo assumed to he Interfered •with & 
taken away hy Act of Parliament. 
Such statutes are to ho strictly con- 
strued whou their language is douhtfuL 
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Sect. 0 . — Effect on cocisitng rights : Sub-sects. 1 2. 

A. fi. (g).] 

1180. Meaning of right accrued or acquired.] — 

The mere right existing at the date of a repealing 
statute, to take advantage of provisions of the 
statute repealed is not a “ right accrued ” within 
the meaning of the usual saving clause. — A bbott 
V. Minister for Lands, [1895] A. 0. 425 : 64 
T^. J. P. a 1G7 ; 72 L. T. 402 ; 11 U. 466, P. C. 
Annotations : — Consd. Hamilton GoU v. White, [19221 2 
H. 422 ; liambton be llotton ColllorleH v. Secretary for 
Trade Mines Department, [1923] 1 Gh. 58fi. 
Keid. Keynolds v. A.-G. of Nova Scotia (1896), 74 L T 
•«. Dryden, Talbot v. Vickers, [1925] 2 K. B. 
667. Mentd. Chlppendali v. Laidley, [1909] A. 0. 199. 

1181. .] He is only doing something which 
the law does not forbid ... a right enjoyed in that 
way is not within the meaning of this saving clause 
a rigiit acquired (Channel, J.). — Starey v. 
Graham, [1899] 1 Q. B. 406 ; 68 L. J, Q. B. 257 ; 
80 L. T. 185 ; 47 W. 11. 392 ; 15 T. L. K. 163 ; 43 
Sol. Jo. 223; 16 R. P. C. 106, D. C. 

Annotation .-—Reid. K. v. Tristram (1899), 47 W. II. 639. 

1182. Confirmation by statute of customary or 
presumptive right— Merger.]— Where an Act of 
Parliament, according to its true construction, 
has embraced «fe conlirmed a right whicii previously 
existed by custom or tirescription , such right be- 
comes thenceforth a statutory rigid, & the lower 
right by custom & prescription is merger in A 
extinguished by the liigher title of the Act of 
l^arliament. — N ew Windsor Oorbn. v. Taylor, 
[1899] A. C. 41 ; 68 L. .T. Q. B. 87 ; 63 J. P. 161 ; 
15 T. L. R. 67 ; sub nom. Windsor Ookpn. v. 
Taylor, 79 L. T. 450, H. L. ; ajfg. S. C. sub nom. 
Taylor v. New Wind.sor UorPxV, [18981 1 Q. B. 
186, C. A. 

Annotations :~Consd. A.-G, v. Keynolds, [1911] 2 K. B. 
888,^ Mentd. A.-G. v. Do Koyser’s Kuyal Hotel, [1920] 
A.« C* 508* 

1183. Right to transfer appeal.] — Golonial 
Sugar Refining Go. v. Irving, No. 1168, ante. 

Rights of action.]— Nee Sub-sect. 3, post. 

Rights of ownership.] - -See Sub-sect, 4, post. 


Sub-sect. 2. — Presumptton Against Inter- 
ference. 

A. In General. 

1184. General rule.]— Edward.s v, Lawley, No. 
262, ante. 

1185. .] It is not the course of legislation 
to deprive a person of vested riglits (Maule, J.). — 
James v. Isaacs (1852), as reported in 1 W. R 
21 . 

Annotation: — Mentd. Simpson v. (1855). 10 

Exch. 845. 

1186. .] — The rule in construing statutes is, 

that where the effect of an enactment is to change 
the rights of parties it is not retrospective ; but 
where it only changcjs the manner of procediu*e 
it applies to actions pending as well as future 
(Blackburn, J.).— Ktmbhay v. Draper (1868), 


L. R. 3 Q. B. 160 J 9 B. & S. 80 ; 37 L. J. Q. B. 
80 ; 17 L. T. 540 ; 16 W. R. 539. 

Annotations : — Consd. Bowling v. Camp (1922), 128 L. T. 

342. Refd. A.-G, V. Theobald (1890), 24 Q. B. D. 657 ; 

Re A. Debtor (No. 99 of 1928) (1928), 97 L. J. Ch. 250. 

1187. .] — The right . . . cannot be taken 

away by a more implication, which is not necessary 
for the reasonable construction of the statute 
(Brett, L.J.). — R. v. Wimbledon Local Board 
(1882), 8 Q. B. D. 459 ; 61 L. J. Q. B. 219 ; 46 
L. T. 47 ; 46 J. P. 292 ; 30 W. R. 400, G. A. 

1188. .] — (1) Statutes should be inter- 
preted if possible so as to respect vested rights 
(Bowen, L.J.). 

(2) It was argued that savings from a repealing 
clause would not apply to any express antecedent 
provision of tiie Act inconsistent with them, & to 
this 1 agree (Lord Coleridge, C.J.). — Hough v. 
WiNDUS (1881), 12 Q. B. D. 224 ; 53 L. J. Q. B. 
105 ; 50 L. T. 312 ; 32 W. K. 452 ; 1 Moit, 1, C. A. 

Annotations : — Consd. Jie AthJuumey, Exp. Wilson, [1898] 

2 Q. B. 547 ; Bowling: v. Camp (1922), 128 L. T. 312. 

Retd, lie Homo, Ex p. Edwards (1885), 54 L. J. O. B. 447 : 

lie MUl8‘ Trusts (1888), 40 Ch. D. 14 : A.-G. d. Thoobald 

(1890), 24 g. B. D. 557 ; lie Kalsoti, Ex p. Kaison (1891), 

8 Morr. 11 ; A.-G. v. Harrison (1 920).S4 .7. P. 141 . Mentd. 

lie WlndoH & Dunamoro, Exp. Iloufjh (1884), 50 L. T. 212 ; 

Garbiitt v. Durham Joint Committee, [1906] A. C. 291. 

1189. .] — Reid v. Reid, No. 1084, ante. 

1190. .] — No doubt his maxim oninls 

nova conslilutio fnturis '^formant imponere dehet 
non prceteriiis ” has been ax) plied to the extent 
tliat a new law ouglit to be construed so as to 
interfere as lit! hi as liossible with vosU'd rights 
(per Gur.). — Reynolds v. A.-G. for Nova 
Scotia, [1896] A. G. 240 ; 65 L. J. P. C. 16 ; 71 
L. T. 108, P. G. 

1191. .] —A retro&p(‘ctive operation is not 

to bo given to a statute so as to iiu])air an existing 
right or obligation, otherwise than as rogaj-ds 
mattoj* of procedurt', unless tliat effect cannot be 
avoided witliout doing violence to the language 
of the enactment. If the enactment is expressed 
in language winch is fairly capable of other inter- 
l>reiaiK)n, it ought to be con.stru(*d as prospeclion 
only (Wright, J .). — lie Athlumney, JS'xp. Wilson, 
[1898] 2 Q. B. 547 ; 67 J.. J. Q. B. 935 ; 47 W. 11. 
141 ; 42 Sol. Jo. 710 ; 5 Mans, 322 ; sub nom. 
lie Atih.umney (Lord), Ex p. Wilson v. Has- 
LUCK, 79 L. T. 303. 

Annotations Consd. Bowling' i\ Camp (1922), 12S L, T. 342. 

Mentd. lie Nepoau Ex p, Kuinchuud, [1903] 1 K. B. 794. 

1192. Presumption against destruction of com- 
mon law rights.] — River Wear Gomrs. v. Adam- 
son, No. 105, mile. 

1193. .] — There seems to me to bo a broad 

general i)iinciplo xmderlying all these questions, 
which is this, tJiat whore property is taken com- 
pulsorily £ 1*001 any person who is not sui juris, 
& who is not comfietent to make the subsequent 
alteration in the disposition or the devolution of 
that property, which would naturally follow such a 
change, the presumption is, if the words of the Act 
of Parliament really admit of tliat interpretation, 


— BaLVANT PLAMrilANmiA V. SKldlK- 
TAliY OF STATK for INDIA IN COUNCII. 

(1905), 1. L. U. 29 Bom. 480.— IND. 


r. Whether matters not laumm, at time 
of Act ben/wmo operative included in 
Act .] — Buie of statutory construction 
.'Ujpllod that, if luatltjjH not knowm 
at the time of coudiuf into ojicration 
of an Act fulJ on a fair construction 
within its words, they should lie held 
to be iucludc'd in its operation. — 
thiAj-i’Hi.i, A Co., Ltd. v. Ashociatkd 
Radio Co. of Ad.sihadia, Ltd., [1925] 
V. L. it. 3.50 ; 47 A. L. T. 12 ; 31 Argus 
I>. it. 297.— AUS. 


t. Act providing for payment of costa 


on quashing of bye-law .] — 14 & 15 Viet, 
c. 109, B. 35, provldlns: that wlicn a 
bye-law has been quajmod the numl- 
cipality shall pay the costs, has not 
a retrospective operation, & the ot. 
t herefore discharged a rule culling upon 
defts. to pay the costs of an upplTcatlou 
on which a bye-law had been quashed 
i)eforo the ^passing of that Act. — 
Brown v . Yiihk County Municipal 
Council (1853), 9 U. C. It. 453.— CAN, 
a. Benevolent constrvctiim .] — If there 
is any kind of legislation which a ct. 
IS Justlfled in stretching to the fidl 
extent that the wording admits, it Is 
that which confers on It beneficial 


powers of amendment wMch can 
mvade no actual right & do noliody 
any real harm. — BimTON v. Taylor 
(1999), 29 N. Z. L. K. 149.— N.Z. 

PART IV. SECT. 6, SUB-SECT. 2.— A. 

11841. General rule.] — lie .Stewart 
(1912), 23 O. \V. R, 312; 4 0. W. N. 
29.3 , 8 D. L. R. 165.— CAN. 

118411. .[ — It is a guiding prin- 
ciple In the interpretation of sbilutes 
that there Is a strong presumption 
against any intention to interfere with 
vested rights . — lie Matawhicro B.. 
Block, Ex p. Gannon (1884), 2 
N. Z. L. R. 357 (S. C.).— N.Z. 
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that the I-iegislature did not intend to interfere 
with any legal rights or any legitimate expecta- 
tions of any persons whatsoever (James, L.J.). — ^ 
Re Barker (1881), 17 Oh. D. 211 ; 60 L. J. Ch. 
834 ; 44 L. T. 33 ; 2U W. K. 873, C. A. 

Annotations ; — A] pld. Ponryhn’s Sottlmt. 'J’ruHty, Peiirylm 

V. Robartsi, [1923] 1 Ch. 143. Reid. A.-G. v. AilcHbury 
(1887), 12 App. Can. G72 : Herbert v. Herbert, 11912] 2 
Ch. 208; llopkinson v. RlohardMon, [1913] 1 Ch. 281. 
Mentd. He PYeer, Freer v. Freer (1882), 22 Cli. D. 022 : 
Ilyett V. Mokin (1884), 25 Ch. H. 735 ; lie Morgan, Smith 
r. May. [1900] 2 Ch. 474 ; He AJhtoii, Slnclujr u, Wllles, 
[1917] 2 Ch. 220. 

1194. .]— I tliink we ought not to assume 

without the clearest language that Parliament 
intended to destroy common law rights of her 
Majesty’s subjects by placing them at the mercy 
of an irresponsible tribunal or irrenijonsibhi 
department of the state (Bowen, Tv.J.). — JIendaij:. 
V. Blair (1890), 4.> Ph. T). 139 ; 59 L. J. Ch. 041 ; 
0.3 L. T. 205 ; 38 W. It. 0S9, C. A. 

Annotatums : — Reid. Fisher v. Jaekson, [1891] 2 Ch. 84; 
Rooke Dawsim, [189.')] 1 (]h. 480. Mentd. Llanbadarn- 
fawr Sehool Board v. Charitable Funds, Gfllclal Trustees 
(1900), 45 Sol. .To 45. 

1195. .]— When one is dealing mainly with 

the way of enforcing A pi'oviding for the satis- 
factory assumption of eoinmon law liability, one 
ought not. to constnie the woi'ds so as to cr(‘a.tc 
a new A extendful li.ability unless tliere is a clear 
iK'ceshity for it (SeitUTToN L.J.). — British- 
Amkrican ToiLUd’o Co., Ltd. .Tones (1925), 
134 L. T. 40.5; 90 J. P. 00; 42 T. L. K. 236; 
21 L. U. B. J52, i). C. 

1196. Without compensation.] (1) The legisla- 
ture does not inlerf<*re witJi ve.sted rights VMtJiout 
providing compensation. 

(2) You are not to interfere with riglits imh'ss 
A oil find express words ((Imrrv. J.) -Allhusion 
r. Brooking (1884), 2i5 CJi. D. .559 ; 53 1.,. .T. Ch. 
.520 51 L. T. .57 ; 32 W. It. (t57. 

Annotations ; — Gmerally, Mentd. Furness v. Rond (1888), 
4 'J'. L. ii. 457 ; Foster v. jU'eves (1892), 01 L. J. Q. B, 
7(i3 ; Grave 8jtver, 1 1922] 2 Ch. 22. 


B. Rebuttal of Presumption. 

(a) Clear Intention to Contrari/. 

1197. Clear intention necessary.] — I consider 
it a most useful A salutary rule of construction, in 
cases of this descrijition, that wlieu the object 
of the Act of Parliament is to impose a burden, or 
to take away a right, such language must be 
proved to have been usial, as shows most unequi- 
vocally that it was tlui intention of the legislature 
that the burden should be imposed, or the right 
taken away (Bayley, J.). — It. v. Dudley Canal 
Navigation Co. (1825), 7 Dow. A Ily. K. B. 406 ; 
3 Dow. A Ity. M. C. 469, 

1198. .] — Statutes are prhnd facie deemed 

to bt* prosp(;ctive only ... A there aio no words 
in this Act suHieient to show the intention of the 
legislature to allect existing riglits (per C’UR.). — - 
Doolubdass Pettamhkrdass V. Kamloll 
’rirACKoousiCYDA.ss (1850), 7 Moo, P. C. C. 239 ; 
.5 Moo. Ind. App. 109 ; 15 Jm*. 257 ; 13 E. K. 
873, P. C. 

Annolatwns : — Mentd. Rughoonauth Salmi Cholaylull v. 
Manlekchuud ic. Kulsrceehund (1850), 0 Moo. lud. App, 
251 ; Juggomohim Gliotio v Kamrccchiuid (1802), 9 Moo. 
lud Ai)i). 250 ; Kawlinga v. General Trading Co , [1921] 
1 K. B. 035. 

1199. .] — Mar.sh V. HiGiGNs, No. 1230, post. 

1200. .] — I take it to lx* a sound rule of 

construction, that certain rights ar<? not to be 
taken away by uncertain words ('Turner, L.J.). — 
Henry v. Cheat Northern By. Co. (1857), 1 
De G. A J. 006 ; 27 L. J. Ch. 1 ; 30 L. T. O. )S. 
141 ; 3 Jur. N. S. 1133; 6 W. B. 87; 44 E. B. 
.S.58, Ij. ('.a D, J»J. 

Annotations: — Mentd. MutlhewH r. G, N. Ry., (1859), 28 
L. ,1. Ch. .i75 , Corry v. Londonderry N Kjinisklllen Jiy. 
(1800), 29 Beav. 203 ; Gregory v, Putehett (18()4), .53 
Boav. 595 ; He London India Rubber Co. (1807-08), L. R. 
5 Eq. 519 ; Webb v. EarJo (1875), L. R. 20 Eq. 550 ; 
Tjoiuion City, Coinrs. of Sewers v. Gellatlv (1870), .1 Ch, U. 
OIU ; Allen v. Ijondouderry & Enniskillen Ky. (1877), 25 
W. li. 524 ; Staples v. Eastman I'hotograiihio Mateilals 
Co., [189(>J 2 Ch. 303 ; He Acxjnngton Corpn. Steam Tram. 


1196 1 . tPithout loinpnihotioii.] — II. r. 
Nimauinh (1892), 1 Ten. L. R. 415.— 

CAN, 

PART IV. SECT. 6. SUB-SECT, 2.— 
B. (a). 

1197 i. Vicar intent imi iiccehsarj/ ] — 
Tu order to make out tliat a right eou- 
ferrud by shUuto Is to be excreisod 
jtersonally, ic not bv an agent, >ou 
must hnd .something in the Act, either 
by nay of exincss euactnu'ut or 
neecssaiy implication, nliieh limits tbo 
coinuion law light of any jierson who is 
svi juris to appoint an agent to act 
on his behalf. — Eeuiiv. Tki-stckh, 
Exkc'Utokh iv Aokncy Co., Ltd. v. 
Mahston, [1908] V. L. R. 23.— AUS. 

119711. .] — Cdi.dmal SiaiAU 

REl'iNiNa Co., liTD. V. Mki.houhm 
llAKBomi Trust Coauik , 11927] A. C. 
.343; 38 C. L. R. 517; [1927] V. L R. 
150 ; [1927] Argus L. R. 78.- AUS. 

1197 ni. .]— A right grunted by 

a statute, which dot s not in express 
terms derogate fiom the rights of 
others, cannot he held to have done so 
by implieatlon. — Coiamuia River 
Lumber Co. v . Yuill (1892), 2 B. C, R. 
237.— CAN. 

1197 IV. .]— Where the ct, held 

t.hat the words of a statute wore insuf- 
Holeut to confer the right of appeal in 
certain cases, & the legislature, by nn 
amending Act, extended the right of ap- 
peal, but by a subsequent Act repealed 
the provision extending the right, A 
substituted one wlilch, in effect, nas 
a re-enaotment of the statute which 
had been the subject of judicial inter- 
p rotation •. —Held ; It must be assumed 
that the Legislature did tlds, Inteudliig 
that the latter Act should receive an 
interpretation similar to that accorded 
to Its predooessor by tho ct. — H alifat; 


Phot Comrh. r. Fakouiiar (1894), 20 
M. 8. R. (14 R. A' G.) 333.— CAN. 

1197 V. .] — If a statute gives a 

new remedy for a right for vvlueh a 
common law remedy exists, tlic 
cMstiug remedy Is not taken away 
without clear language to that effect.- - 
('AAIJ'BKTU r. llALVERHON (Sask ), 
(19191 3 W. W. R 057.— CAN. 

1197 vi. ]— An Act should not 

be cfiiistmed as intended to ciuiiowcr a 
lublie body, such as the Board of i’liblic 
Rility C’omrs., to disregard tho obliga- 
tion of contracts without clear 
expression to that effect. — He Pubtio 
UT iiA'i'JKS Act, Northern Aj-beri’a 
Nati kab G vs DicvKBorMicNT (ki.. Ltd. 
r. (’iTY OF Edmonton, [1920] 1 

W. W. R. 31 : 50 1). J). R. 200 ; 15 
Alta. L. R. 410.— CAN. 

1197 vii. .] — Wheie the law is 

ulten-d while a smt is ]»endlng, the 
law as it exists when the action was 
eoiumcnccd must decide tho rights of 
tlio jiartics, niilcsB tho Jjegislaturc. by 
(he language uwal, shows a clear 
lutcntiou to vary the mutual relations 
of siK'h parties. — Gujarat Tuadino 
Co,, Ltd. V. Trikamji Vkui & Co. 
(1800), 3 Bom. O. C. 4.— IND. 

1197 viii. .] — Where the applicji- 

lion of tho provisions of un amending 
Act makes It impossihle to oxerciso 
a vested liglit of suit, tho Act should 
be construed as not being applicahlo 
to such cases. — Gopk.shwar 1’ab r . 
JiBAN Chandra Chandra (1914), 
I. L. R. 41 Culo. 1125.— IND. 

1197 ix. .] — In order to make out 

that a right conferred by statute is to be 
I'xerclsecl personally & not by an agent., 
there must bo something in the Act, 
either by way of express enactment 
or necessary IrapUoatlou w'hich Lhnlts 
the common law right of any person 


who is sui jui IS to appoint an agent to 
act on his behalf. — M an.iee Bhai 
Khvtaw V. Jamat. Brothers (192')), 
1. J.. R. 5 Ran. 483.— IND. 

1197 X. . ] — Clear & explicit words 

are requisite in an Act of Parhamout 
to deprive a subject of a common law 
right. --“B rodhy V. W.UtD (1859), 33 
L. T. O. 8. 292.— m. 

1197 XI. .] — Wiiere it is intouded 

to j)laeo a burden upon the public by 
statute, tins must bo done in dear 8c 
unambiguous tonus. — 8 he\ v. Ryan 
( 1905), 9 NUd. L. R. 110.— NFLD. 

1197 xii. .] — A statute to take 

away a vested right given by a toriiwv 
statute must do so by express eiiaot- 
meut or irresistible inference. — Ai.mvN e. 
Carevv (1890). 11 N. Z. L. U. 509.— N.Z. 

1197 xiii. — — .]— J cannot agree to 
the doctrine that we are lioiind to adopt 
such a eoustruetion as would involve 
tho least possible intorferonco with 
private lights. 8uch a doctrine would 
perhaps not, bo out of place wheiT} tho 
private rights of one or more persons 
are i ue: .cred with for the pnvato 
benefit of other.s, i )■ n such a case 
it would be quite reasonable to presuino 
that tho Logislaturo desired to limit 
the interference within tlie narrowest 
limits. But w'hero the sole object of 
the Intorforenco is to bcnctit tho public, 
the same presumption would not 
nocessarily exist (de Villters, C.J.).— 

STELLKNBOarH DlVWION.VI. COUNCIL V. 

Myburoh (1887), 5 8. C. 8.— S. AF. 

1197 xiv. .] — In Interpreting a 

statute the ct. will not presume that 
tho Lcglslatui’o intended to curtail 
the rights of citizens, hut if the langu- 
age be clear & unequivocAil, tho ct. will 
give effect to it, although the liberty 
of the subject bo curtailed thereby. — 
SODUAc. R.,ll911]T.r.D.52. -S. AF. 
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Statutes. 


Sect. 6 , — Effect on existing rights : Sub-sect. 2, B. 
(a) & (bU 

Co., [1909] 2 Ch. 40 ; Will v. United Lankat Plantation 
Co., [19121 2 Ch. 571 : Re Wakley, Wakley v. Vachell, 
[1920] 2 Cb. 205. 

1201 . .J— Where it is contended that a 

statute affects an existing right, it must be shown 
not only t hat the words of the statute are sufficient 
to embrace it, but that the intention to affect it 
is clearly expressed.- — C harter v. Ckopley (1857), 
8 Do G. M. & G. G80 ; 20 L. J. Ch. 240 ; 28 L. T. 
O. 8. 847 ; 21 J. P. 135 ; 3 Jur. N. S. 171 ; 5 
W. R. 248 ; 44 E. 11. 552, L. JJ. 

Annotations A.-(j. v. Draper’s Co. (1858), 4 Drew. 

299. Mentd. Re Ifayle’s Estate (18G2), 51 Dear. 139. 

1202 . — Enactments which effect the 

future rights of parties are to bo construed as 
applicable to futm*o & not past transactions, unless 
there is a clear intention expressed that they shall 
also bo applicable to past transactions . . . unless 
there is something in the lan^age strongly 
pointing to a contrary conclusion, we ought 
certainly to read the whole clause as either pros- 
pective or retrospective. An exception is some- 
thing taken out of what has gone before, & if what 
has gone befoi-e was retros])ective only it would 
almost follow that that which is excepted is the 
same (Cleasry, B.).— Wkstuury-on-Sevekn v. 
Barkow-in-Furnjcss (1878), 3 Ex. D. 88; 47 
L. J. ]M. C. 79 ; 38 L. T. 315 ; 42 J. P. 152 ; 20 
W. P. 372. 

Annotations : — Reid. Tcntcrdcn Union tJ. St IMary, iBliuKton 
Union (1878), 47 li. J. M. C. 81; Hereford Union r. 
WarwleU Union (1879), 48 L. J M. C. 1 1 I ; Hath Union 
r Borwick-npon-'J’wecd Union, [1892] 1 Q. B. 731. Mentd. 
Madelcy Union v, Brldyuorth Union (1882), 52 L. J. M. C. 

« 1 7 • 

1203 . .] — The canon of construction applic- 
able to such a statute is that it must not be deemed 
to take away or extinguish the right of resp. co., 
unless it appear, by express words, or by plain 
imY>lication, that it was the intention of the 
legi.slature to do so. In order to take away the 
right it is not sufficient to sliow that the tiling 
sanctioned by the Act, if done, will of sheer 
physical necessity j)ut an end to the right, it must 
also be sliown tiiat the legislature have authorised 
the thing to be done at all events, irrespective 
of its possible interference with existing rights 
(per (.’UR.). — Western Bounties By. Co. v. 
Windsor A Annapolis By. Co. (1882), 7 App. 
Cas. 178 ; 51 L. J. P. C. 43 ; 40 L. T. 351, P. C. 

Annotations : — Apld. I’liblJc Works Coiar., Capo Colony 
r. Lo^yan, [1993] A. C. 355 ; Central Control Board, Liquor 
Traffic V. f^annon Brewery Co., [1919] A. C. 744 ; Re Ellis 
& lluislip-Nort.hwood U. D. C., [1920] 1 K. B. 31.3. Reid. 
Exehanec Bank of Canaila v. If. (1880), 11 App. Cas. 157 ; 
Slattery r. Naylor (1888), 13 App. Cas. 440 ; Re New 
River Co. & Metropolitan Water Board (1904), 08 J. 1*. 
329. 

1204. ■ — .] — It is a w'ell-knowm principle of 

law on the construction of Acts of I’arliament A 
especially when the rights & liabilities of persons 
are altered thereby that they arc not to have a 
retrospective operation, unle.ss it is expressly so 
.stated (Fry J.). — llicivSON v. Darj.ow (1883), 23 
Ch. D. 090 48 L. T, 449 ; 52 E. .f. t'h, 453 ; 31 

W. B. 301 071 appeal, 23 C4i. D. at p. 093, C. A. 

Annotations Distd. Blackburn Corpn. v. Micklethvvait 
(1880), 51 L. 'J'. .539. Reid. Re Athluinney, Ex j7. Wilson, 
11898) 2 Q. B. 547. Mentd. Ex p, Cottou (1883), 49 L. T. 
52 ; Brewer r. Square, [1892] 2 Cb. 111. 

1205 . -— .] — Alliiusen v. Brooking, No. 1190, 
ante. 

1206. .] — Turnbull v. Forman, No. 1135, 

ante. 

1207. .] — In the construction of statutes, 

you must not construe the w'ords so as to take 
away rights which already existed before the 
statute was passed, unless you have plain words 


which indicate that such was the intention of the 
legislatm’e (Bowen, l^.J.).—lte Cuno, Mansfield 
V. Mansfield (1889), 43 Ch. D. 12 ; 02 L. T. 15, 


0. A. 

Annotations : — Apld. Leo V. Hawdry. [1898] P. G3 ; Banister 
V. Thompson, [1908] P. 3(52. Reid. Re Drummond & 
Davies' Contract. [1891] 1 Ch. 624; St. Michael Bossi- 
sbaw (Rector & Churchwardens) v. Parishioners of Same, 
11893] r. 233 ; R. V. Dibdcn, [1910] P. 67. 

1208 . .] It is a w^ell-recognised jirinciple 

’ ^ J 1 4 4.k 
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only on cases & facts which come into existence 
after the statutes were jiassed, unless a retro- 
spectiv'e effect is clearly intended. 

This principle of construction is especially 
applicable when the enactment to which a rotro- 
speclive effect is sought to be given would pie- 
judicially affect vested rights or the h‘gal character 
of past transactions. It ni'cd not be penal in the 
sense of punishment. 

Every statute, it has been said, which takes away 
or impah‘8 vested rights acciuired under existing 
laws, or cr('at('s a new obligation, or imposes a 
ncAv duty, or attaclies a new disability in respect 
of transactions already past, must be i^resumed to 
be intended not to have a retrospective effect 
(Lopes, L..T.).--hV Pulborough Parish School 
Board Election, Bourke r. Nutt, [1894] 1 Q. li. 
725 ; 03 L. .T. B. 497 ; 70 L. T. 039 ; 58 J. P. 
572 ; 42 W. B. 388 ; 10 4’. L. B. 319 ; 38 Sol. Jo. 
827 ; 1 Mans. 172; 9 11. 395, C. A. 

Annotations: — Distd. Lane v. Lane, [1890] I’, 133. Reid. 

R. r. Customs A' Exeiso Couirs , [1928] A. C. 402. 

1209. .] — 1 see nothing in the statutes to 

interfere wit li, or prejudjci*, liis h*gal rights. Very 
clear w’ords would bo requiunl to support the con- 
tention that legal riglits iiave been swejit away 
without compens.ation (Lord Ashbourne). - 
Bradford Corpn. v. Pickles, [1805] A. C. 587 ; 
01 J. Ch. 759 ; 73 L. 'W 35:5 ; 00 J. ]\ 3 ; 4i 
W. B. 190 ; 11 T. L. B. 555 ; 11 B. 280, H. L. 


Annotations . — Mentd. Cochrauo v. Smith (1895), 12 'P. J,. R. 
78; Elnud t\ Jack'^on, [18951 2 (L B. 21 , Bradford r. 
Eastbouino (’oi'i)!!. (1890), 90 J. P. 501: Alurray i. 
EpHom L. B. (1800). 15 W. R. 185 ; Idtth v. Geonm (1890), 
00 Jj. ,1. Cli. 1 ; Allen v. Flood, 11898] A. (k I : .lonlenon v. 
Sutton, Southeoatort A Drvpool Gas I'o., [1899] 2 Uh. 217 ; 
Mostyn v. Atherton (1899), 08 J,. J. Ch. 029: Qumu v. 
Leathern, [1901], A. C. 495 . llnsev e. Jiondon Electric 
Supply Corpn., [1902] I Ch. 411 , Eitzroy (’ave, [1905] 
2 K. B. 301 .Suit Union e. Bi umier, Mond, 119001 2 K. B. 
822 ; EiiKlish v. Motroiiolitan W ater Boiird, [1907] 1 K. B. 
588 ; J’raitv. British Medical Assoen., [1919] 1 K. B. 211 ; 
Ware A Do Frovillo i'. Dlotor Trade Assoun , [1921] 3 
K. B. 4 0. 


1210. .] — According to a widl-recof^ised 

rule on the construction of statutes an alteration in 
respect of private rights cannot bo effected by 
statute unless made m plain tVs unambiguous 
language (Dr. Tristram). — Lee v. IIawtrey, 
[1898 1 P. 03. 

1211. If it h.ad been intended to alter 

the law as e,stablished by those decisions, I should 
have expected to find a clear expression of that 
intention (Collins, 1j.3.). — Burge v. Ashley A; 
Smith, I/td., [1900 J (h P* 741 ; 09 li. J. Q. B. 
.588 ; 82 li. T. 518 48 W. B. 438 ; 10 T. L. B. 

203, C. A. 

AnnoUitions : — Mentd. Shoolbrod v. Roberts (1900), 83 L. T. 
37 ; Saifrey v. Mayer, [1901] 1 K. B. 11. 

1212. .] — It is a sound canon of constriu.tion 

that an int(*ntion to take away property without 
compensation should not be imputed to a legisla- 
ture unless it be expi'cssed in unequivocal terms. — 
Public Works ( 'OMR. (Cape Colony) v. Logan, 
[1903] A. C. 355 ; 72 L. J. P. C. 01 ; sub nom. 
Smart (IhmLic Works Comr.) v. Logan, 88 !>. T. 
779, P. C. 

AnnotxtUons .-—Apld. Union of South Africa (Minister of Ryfl. 
& Harbours) v. Simmer & Jack I’roprietury Mines, [1918] 
A. C. 591 ; Central Control Board (Liquor Traffic) v. 
Cannon Brewery Co,, [1919] A. C. 744. Consd. Re Ellia 
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& Rtilslip-Northwood U. C., [1920] 1 K. 13. 343 ; Franco 
Fenwick v. It., [1927] 1 K. B. 458. Reid. lie Boaler, [1915] 

1 K. B. 21 : Newcastle Breweries v. R., [1920] 1 K. B. 
864 ; Commonwealth ol Australia v. Hazoldell, [1921] 

2 A. C. 373. 


1213 *— — ,] — It is a well established rule of 
construction of statutes that you must not con- 
strue words so as to take away statutory rights 
which existed before the enactment containing 
the words in question was passed, unless the words 
plainly indicate the intention of the legislature to 
take away such rights (Sm Lewis Dibdin). — 
Banister v. Thompson, [1908] P. 302 ; 24 T. L. R. 
841 ; svhsequeni proceedings, sub nom. Thompson 
V. Dibdin, [1912] A. C. 533, H. L. 

Annotation Reid. 11. v. Dibdin, [1910] P. 57. 

1214. .]— It is a proposition founded in 

common sense that, where vested rights have 
already accrued, & legislation is passed which use 
words expressive of futurity, such as “ shiill ” 
or “ shall not,” wliich primd facie would appear 
to be meant to be applicable to future cases, it is 
not to be construed restrospoctively so as to affect 
those vested rights, unless terms are used wliich 
clearly compel the ct. to give it that construction. 
This is only to impute common sense to the legisla- 
ture ; any reasonable person would say that clear 
terms ought to be used, if it is intended to divest 
a vested right (Vaughan Wiuliaihs, L.J.). — 
Smithies v. National Assocn. of Operative 
Plasterers, [lOOU] 1 K. B. 310 ; 78 L. .T. K. B. 
259 ; 100 I.. T. 172 ; 25 T. L. 11. 205, 0. A. 

Annotations : — Refd. Bcadlintr u. (loll (1922), 39 T. L. 11. 128 • 
Bowliiiff V. Camp (1922), 128 L. T. 342 ; Brookoa v. 
Brown (1922), 39 T. L. IL 3 ; Honshall r. Porter, [1923] 
2 K. B. 193. Mentd. Ooznoy v. Bristol, etc. Trade & 
JTovideiit Soc.. [19U9] 1 K. B. 901 ; Long v. Smithson 
(1918), 88 L .7. K. B. 22.1; Pratt r. Brltibh Medical 
Afifloon., [1919] 1 K. B, 214. 

1215. .] — He Boaler, No. 55, anlc. 

1216. .] — Gloucester Lnion v. Woolwich 

Union, No. 1080, atite. 

1217. .] — An intention to take away (he 

properly of a subject without giving to him a legal 
right to compensation, for the loss of it is not to be 
imputed to the legislature unless that intention 
is expressed in unequivocal t-erms (Lord Atkinson). 
— Central Control Board -(Liquor Traffk') 
V. Cannon Brewery Co., Ltd., [1919] A. C. 744 ; 
88 L. J. Ch. 404 ; 121 L. T. 361 ; 83 J. P. 201 ; 
35 T. L. R. 552 ; 17 L. G. R. 509, 11. L. ; affg. 
S. (k sub nom. Cannon Brewery C'o. v. Central 
Control Board (Liquor Traffic), [1918] 2 Ch, 
101, C, A. 

Annotations • — Apld. Bohlnson v. B.. [1921] 3 K. B. 183. 
Consd. Akslonairnoye OI)HcheHt\o A. M. Luther v. Sagor, 
[1921] 3 K. B. 532 ; Federated Coal & Shipping Co. r. 
II., [1922] 2 K. B. 42. Refd. Franco Fenwick v. II., [1927] 
1 K. B. 458. Mentd. Howland v. Air Council (1923), 39 
T. L. II. 228. 

1218. .] — General or ambiguous words 

should not be used to take away legitimate & 
valuable rights from the subject without com- 
pensation, if they are reasonably capable of being 
construed so as to avoid such a result consistently 
with the general purpose of the transaction (per 
Cur.). — Union of South Africa (Minister op 
Rys. & Harbours) v. Simmer & Jack Proprietary 
Mines, [1918] A. C. 691; 87 L. J. P. C. 117 ; 119 
L. T. 4, P. C. 

1218a. .] — Buightman & Co., Ltd. v. Tate, 

No. 1172a, anfe. 

1219. .] — Statutes wliich alter rights or 

create liabilities are never held to be retrospective 


unless they contain express words to that effect 
(Avory, j.). — Grocock V. Grocock, [1920] 1 

K. B. 1 ; 88 L. J. K. B. 1068 ; 121 L. T. 406 ; 83 
J. P. 186 ; 26 Cox, C. C. 485 ; 17 L. G. R. 623, 
D. 0. 

Annotation : — Mentd. Colchester v. Peck, [1926] 2 K. B. 
366. 

1220. .] — Existing rights are not to be 

deemed to be destroyed by a statute unless there 
be express words or the plainest implication to that 
effect (M‘Cardie, J.), — IIenshall v . Porter, 
[1923] 2 K. B. 193 ; 92 L. J. K. B. 860 ; 129 L. T. 
448 ; 39 T. L. R. 409 ; 67 Sol. Jo. 537. 

Annotation : — Refd. Falcon v. Famous Players Film Co., 
[1920] 1 K. B. 393. 

1221. .] — A statute shall not bo held to 

take away private rights of property without 
comjicnsation unless tlic intention to do so is 
expressed in clear & unambiguous terms. — 
Colonial Sugar Refining Co., Ltd, v . Mel- 
bourne Harbour Trust Comrs., [1927] A. O. 
343 ; 96 I.. J. P. C. 74 ; 136 L. T. 700, P. C. 

1222. Onus of proof of intention.] — On those 
who seek to establisii that the legislature intended 
to take away the private rights of individuals, lies 
the burden of showing that such an intention 
appears by express words or necessary imidica- 
tion. — Metropolitan Asylum Disprict v. Hiijl 
(1881), 6 Ajjp. Cas. 193 ; 50 L. .T. Q. B. 353 ; 44 

L. T. 653 ; 45 J. P. 664 ; 29 W. R. 617, H. L. 

Annotations Consd. L. B. & S. C. By. r. Tniraan (1885), 
11 App. Cas. 45. Apld. A.-G. r. Doroliostcr Corpn. 
(P)0()), 94 L T. 082 ; ll.uiley v. Edinburgh Corpn. (1913). 
77 J. P, 233. Refd. Dixon r. Metroimlltan Board of 
Works (1881), 7 Q. B. D. 418 ; Lea Coubcrvancy Board r. 
Hertford Corpn. (1884), 48 J. P. 028 ; Eunow v. G. E. By. 
(1885), 1 T. L. B. 519 ; Gas Light <lv: Coke Co v. St. Mary 
Abbott’s, Kcnbiugtoii Vestry (1885), 15 Q. B. D. 1 ; 
Truman v. L, B. 6c S.C By (1885), 29 Ch. I). 89 ; Goolden 
V. Thames Conserval ors (1887), 4 T. I<. B. 187 ; M'Murray 
r. Cadwell (1889), 0 T. L. B. 70 ; National Telephone Co. 
V. Baker, [1893] 2 Ch. 180 ; Baplcr v. London Tram. Co., 
[1893] 2 Ch. 588 ; Jordeson v. Sutton, Southooatos & 
Drypool Gas Co., 11898J 2 Ch. 014 ; Canadian Pacifio 
By. V. Parke, [1899] A. C. 535; Goldberg v. Liverpool 
Corpn. (1990), 82 L, T. 302 , East Fremantle Cor]m. v. 
Annols, [1902] A. C. 213 ; East Loudon By. v. Thames 
Conservators (1904), 08 J. 1'. 302 ; Re New Biver Co. & 
Metropolitan Water Boutd (1904), 08 J. P. 329 ; Demerara 
Electric Co. v. White, [1907] A. C, 330 ; Metropolitan 
WaU*r Board v. Solomon, 1 1 908] 2 Ch. 214 Price’s Patent 
Candlo Co. r. L. C. C., [1908] 2 Cli. 520. Mentd. Vernon 
r. St. .Tames, Westminster V'estry (1880), 10 Ch. D. 449 ; 
Re Catheart, [1893] 1 Cli. 400 , A.-G. v. Nottingham 

Corpn., [1901] 1 Ch. 073; Campbell v. J’ollak, [1927] 
A. C. 732. 

1223. Sufficiency of proof of intention.] — 

Western Counties Ry'. Co. v. Windsor & 
Annapolis Ry. Co., No. 1203, ante. 


(b) By Inference or Implication. 

1224. Sufficiency of Implication.] — Western 
Counties Ry. Co. v. Windsor & Annapolis Ry. 
Co., No. 1203, ante. 

1225. To prejudice liberty of subject.] — 

No inference from a statute designed in favoim of 
the liberty of the 8ub]ect, to the prejudice of that 
liberty. — Crowijey’s Case (1818), 2 Swan. 1 ; 
Buck. 264 ; 36 E. R. 514. 

Annotations: — Mentd. Re Leak (1820), 3 Y. & J. 46 ; Re 
Venables, Kxp. Bardwoli (1834), Coop. temp. Brough. 440 ; 
Watson’s Case (1839), 9 Ad. & El. 731 ; Re Martin (1847), 
16 L. J. Bey. C ; Re Belson (1850), 7 Moo. P. C. C. 114 ; 
Eshugbayi Eleko v. Nigeria Government Admlnlstorlng 
OUloer, [1928] A. C. 459. 

1226. — — .] — Henshall v. Porter, No. 1220, 
ante. 


PART IV. SECT. 6, SUB-SECT. 2.— 
B. (b). 

12241. Sufficiency of implication .] — 
A power to Interfere with the ordinary 

J.— VOL. XLTT. 


rights of citizens will not be Inferred 
in the absence of express grant, unless 
it be necessarily Implied as Incidental 
to other powers expressly granted or is 
indispensable to repress the mischief 


oontemplatoil & advance the remedy 
given. — SoMO Pillai v . Mayavaram 
Municipai. CoiJKcir. (19 06), I. L. B. 
28 Mad. 620.— IND. 


Z 
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Statutes. 


Sect. 6. — Effect on existing right : Sub-sect. 2, B. lb) : 
sv^-sects. 3 4.] 

1227. Construction otherwise leading to 

^surdity or Inconsistency.] — Re Athlumney, 
Ex p. Wilson, No. 1191, ante. 

1228. .] — Gloucester Union v. 

Woolwich Union, No. 1080, ante. 


Sub-sect. 3. — Riairrs op Action. 

1229. Presumption against Interference.] Gil- 
more V. Shuter, No. 297, ante. 

1230. Intention to Interfere must be clearly ex- 

pressed.] — Clear & unambiguous words are 
necessary to give a retrospective effect to an Act 
of Parliament, so as to deprive a party of a vested 
nght of act.— -M arsh v. IIiggins (1860), 9 C. B. 
5^ 1 L. M. & P. 253 ; 19 L. J. C. P. 297 ; 15 

L. T. O. 8. 113 ; 137 E. R. 1007. 

M'KenzIe v. SUgo & Shannon Ry. 

9- Mentd. Waugh v. Middleton (1853), 8 

JliXCu. 

1231. .] — In dealing with Acts of Parlia- 
ment which have the effect of taking away rights 
of action, wo ought not to construe them as having 
a retrospective operation, unless it appears clearly 
that such was the intention of the Legislature ; 
but the case is different whore the Act merely 
regulates practice & procedure (Channell, B .). — 
Wrtout V. Hale (1800) ; 0 11. & N. 227 ; 30 
L. J. Ex. 40 ; 3 L. T. 444 ; 6 Jur. N. 8. 1212 ; 
9 W. R. 157 ; 158 E. R. 94. 

.Annotohofw Consd. A.-G. r. SUlem (18rt4), 10 H. L. Caa. 
705. Apld. Kitubray v. Draper (1868). L. K. 3 Q. B. 160 : 

Hanson (1884). 50 L. T. 320 ; The Ydun, [1800] 
1\ 236. Consd. A Debtor (No. 00 of 1028) (1028), 07 
L. J. Ch. 250. Refd, ThiHtletou v. Frewer (1861), 31 
L, J. Ex, 230 ; llatlibone v. Munn (1868), 9 B. & S. 708 ; 
A.-G. V. Theobald (1800), 24 Q. B, D. 567 ; R. v. South- 
ampton Income Tax Coinra , jEjt p. Singer, [1916] 2 K. B. 
240 ; Bowling r. Camp (1922), 128 L. T. 342. 

1232. .] — It follows of necessity that, con- 

sistently with every rule by which these Acts of 
Parliament ought to be interpreted, especially 
the rtde that they should be so interpreted as in 
no respect to interfere witii or prejudice a clear 
private right or title, unless that private right or 
title is taken away per directum, the right of action 
under the covenant remains unaffected (Lord 
Westbury, O.). — Walsh v. Secretary of State 
FOR India (1863), 10 H. L, Cas. 367 ; 2 New Rep. 
339 ; 32 L. J. Ch. 585 ; 8 L. T. 839 ; 9 Jur. N. S. 
757 ; 11 W. R. 823 ; 11 E. R. 1068, H. L. 

AnnnUitions : — Mentd. Grant v. Secretary of State for India 
(1877), 2 C, P. D. 445 ; lie Randell, Raudell v. Dixon 


(1888), 38 Oh. D. 213 ; Borland’s Trustee v. Steel, [19011 
1 Ch. 279 ; S. E. Ry. v. AsBociated Portland Cement 
Manufacturers (1900), Ltd., [1910] 1 Ch. 12. 

1233. .] — In the absence of anything in the 

Act to show that it is to have a retrospective 
operation it cannot he so construed as to have the 
effect of altering the law applicable . . . down to 
the time when the present action was brought 
(Denman, J.). — Leeds Bank v. Walker (1883), 
11 Q. B. D. 84 ,* 62 L. J. Q. B. 690 ; 47 J. P. 602. 

Annotations : — Befd. Bowling v. Camp (1922), 128 L. T. 342 ; 
WooUatt V. Stanley (1928), 138 L, T. 620. Mentd. Imperial 
Banh of Canada v. Bank of Hamilton, [1903] A. C. 49. 

1234. .] — It would be altogether contrary to 

princii>le to hold that the statute had a retrospective 
operation so as to take away a vested cause of 
action unless the language clearly compels us to 
do so (Ma'Pthew, j.). — Knight v. Lee, as reported 
in [1893] 1 Q. B. 41 ; 62 L. J. Q. B. 28 ; 57 J. P. 
117 ; 0 T. L. R. 23. 

Annotatwns : — Consd. Bowling v. Camp (1922), 128 L. T. 342. 
Reid. West r. (iwyuno, [1911] 2 Ch. 1. Mentd. Henshnll 
V. Porter, [1923] 2 K. B. 193. 

1235. Pending action.] — Where the law is 

altered by statute, pending an action, the law as it 
existed when the action was commenced must 
decide the rights of tiic pai-ties unless the legisla- 
ture, by the language used, show a clear intention 
to vary tJie mutual relation of such parties. — 
Hitchcock v. Way (1837), 6 Ad. & El. 943 ; 2 
Nov. & P. K. B. 72 ; Will. Woll. & Dav. 491 ; 
6 L. J. K. B. 215 ; 112 E. R. 360. 

Annotations : — Refd. Marnh v. Higglnw (1850), 19 L. J. C, P, 
297 . AnsdelJ v. An«dcl] (1880), 5 P. D, 138; Bowling v. 
Camp (1922), 128 L. T. 342, 

1236. .] — It is a general rule that when 

the legislature alters the rights of parties by taking 
away or conferring any right of action, its enact- 
ments, unless in express terms they apply to 
ponding actions, do not affect them (Jessel, 
M.R .). — Rc Joseph Suciie & Co., Ltd. (1875), 1 
Ch. D. 48 ; 45 L. J. Ch. 12 ; 33 L. T. 774 ; sub 
nom. Re Joseph Suciie A Co., Ltd., Ex p. 
National Bank, 24 W. R. 184. 

Hnrmiaf ioa» Refd. lie Athlumney, Ex p. Wilson, [1898] 

2 Q. B. 547 : lie Waverley Typo Writer, D’Esterro v. 
Wavciley Typo Writer, [1898] 1 Ch. 699 ; He Cullwlok, 
[1918] 1 K. B. 646 ; Bowling v. Camp (1922), 128 L. T. 
342 ; He Clemmons AJuiniaium (1924), 94 L. J. K. B. 487 ; 
Costello V. Brown (1924), 94 L. J. K. B. 220 ; He Snow- 
down Colliery Co., South Eastern Coalflold Extension Co. 
V. Snowdown Colliery Co. (192.5), 94 L. J. Ch. 305. 

1237. — — .] — (I) The words are of a 

declaratory character declaring that . . . the 
former Act should be construed as prescribed by 
the later Act (Hawkins, J.). 

(2) It certainly was considered in many cases 


PART IV. sect. 6, sub-sect. 3. 

1230 1. Intention to interfere must be 
cle.arly expressed.] — 16 Viet. c. 180, 1.suot 
retrospective eo as to make the notice 
of action reqiurod by it applicable to 
causes of action accrued before tho Act, 
or to compel the party injured to sue 
in case, & not in trespas-s.— Cu.sick v, 
MoRab (1854), 11 tJ. C. R. 509.— 
CAN. 

1230 ii. .]— 29 & 30 Vlct. c. 10, 

B. 5, had not a retrospective operation, 
HO as to enable a bank to recover upon 
usurious notes given before it was 
passed, — C ommehoial Bank op Canada 
V. Harhis (1867), 26 U. O. R. 594.— 
CAN. 

1230 61. .]— Penman v . Winni- 
peg Ei.ECTnic Ry Co., [1924] 3 I). L. R. 
345 ; [1924] 2 W. W. R. .587 ; 29 

Can. Ry. Cas. 429 ; 34 Man. L. R, 
282.— CAN. 

1230 IV. .] — A right of action Is 

not taken away by a change in the law, 
unless l)y express enactment. — Framji 
Bomanji V. Houmasji Bakjorji (1866), 
3 Bom. 0. C. 49.— IND. 


1230 V. -.] — Where the law la 

altered while a emt Is ponding, tho 
law as it exists when tho action was 
commenced must decide tho rights of 
the parties, unles-s the Legislature, by 
tho language used, shows a clear 
Intention to vary tho mutual relations 
of such parties. — Gujarat Trading 
Co.. Ltd. V. Tkikamji Veui & Co. 
(1866). 3 Bom. O. €. 45.— IND. 

1230 vi. .] — An Act of Limitation 

being restrictive of the ordinary right 
to take legal proceedings must, where 
its language Ib ambiguous, be construed 
strictly, i.e. In favour of tho right to 
proceed . — G mi a hi i an k ar La kumiham 
V, ClfHOTAJ.AD VaJERAM (1875), 1. L. R. 
1 Bom. 19.— IND. 

1230 vil, .] — Where tho applica- 
tion of the provisions of an amending 
Act makes ft Impossible to exorcise a 
vested right of suit, the Act should be 
construed as not being applicable to 
such cases. Though procedure may 
be regulated by an Act for the time 
being in force, still the intention to 
take away a vested right without 
compensation or any saving, is not to 


bo Imputed to the Legislature in any 
case unless It bo expressed In un- 
equivocal terms — Gopeshwar Pal 
V. JiRAN Chandra Chandra (1911), 
1. L. R. 41 Calc. 1125,— IND. 


1230 vlii. .] — A Stat, Limitations 

coming into force at its passing wlU 
not defeat proceedings already pending, 
unless there is an exprcHs provision to 
that olfcct, — i?c PuBuo VVoRKB Acts, 
1876 & 1880, WiLKiN’a Claim (1881), 
1 N. Z. L. R. 4 (B. C.).— N.Z. 


1230 ix. .] — Where there Is a 

right to prosecute an application, & tho 
right is, by a section of the Act which 
creates it, made subject to a limit of 
time which may bo extended as 
provided, a section of a subsequent 
Act repealing the first-mentioned 
section, & reducing the Ibnlt of time & 
power of extension, would. If construed 
as applying to pending applications, 
be an interference with existing rights 
within the moan lug of tho rule that 
there Is a presumption against any 
such Interference. — Falvey v. Tbb- 
GOWETH (1897), 10 N. Z, L. R. 341.— 
N.Z. 
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that where a person had commenoed an action he 
had a vested right, & that any subsequent statute 
ought not to be construed as retro-active so as 
to alter that right. That is not an invariable 
loile & it does not apply if the language of the 
statute is clear & express (Pollock, B.). — A.-G. v. 
Theobald (1890), 24 Q. B. D. 557 ; 62 L. T. 768 ; 
38 W. R. 627. 


Annotations ; 
A. 0. 469 ; 
249. 


-^TwraUy. Refd. Youne: v. Adams, [1898] 
Re Lovell & Oollard’a Contract, [1907 J 1 Ch, 


1238, -.] — Before you can say that an 

Act of Parliament prevents a person who is 
aggrieved from having recourse to the ordinary 
remedies open to the subjects of the country in 
general, you must find some negative words, or 
some clear & distinct enactment to that effect 
(Bindley, L.J.). — Barry Ry. Co. v. Tap^p Vale 
Ry. Co., [1895] 1 Ch. 128 ; 64 L. J. Ch. 230 ; 71 
B. T. 088 ; 43 VV. R. 372, O. A. 

Annotation : — Mentd. Davis v. Tall Vale lly„ [1895] A. C. 

542. 


1239. .] — R. V. SOUTHAMITON 

Income Tax Combs., Ex p. Singer, No. 1160, 
ante. 

1240. — Right of appeal.] — C olonial 

Sugar Refining Co. v. Irving, No. 1168, ante. 

1241. Act passed pending appeals.] — 

Tliough the Act was passed after the judgments 
botli of the coimty ct. judge & of the Div. Ct. 
I think we must determine tiiis appeal in accord- 
ance with its provisions (Atkin, Ji.J.). — Stovin 
V. rAiRi3RA.s,s (1919), 88 L. .T. K. B. 1001 ; 121 
B. T. 172 ; 83 J. P. 211 ; 35 T. L. R, 059 ; 17 
B. a. R. 583, C. A. 


Annfjlntuma -Consd. Grecn-Prico v. Wobh (1919), 80 L. J. 
Iv. B. 210. Refd. Landrlgan v. SlnionH, [1924] 1 K. B. 
509. Mentd. Hmift r. Bliss (1919). «9 L. J. K. B. 174 : 
Price V. Pritchard (1919), 89 L. J. K. B. 1G2 ; Stephens v, 
Patliaiu (1919). 89 J, P. Jo 507 , Vernon Investment 
Associi. r. Welch (1919), 35 T. L. 11. 511 ; Itobmaou v. 
Jv., Liy^lj 3 13« 183. 

1242. . I — We are of opinion that 


although tJie Act was not passed untU after the 
hearing before the county ct. judge still as it was 
in force at the hearing of tli(‘ appeal it is applicable 
to tiic appeal {per Cur.). — Bandrigan v. Simons, 
[1924] 1 K. B. 500 ; 03 L. J. K. B. 318 ; 130 L. T. 
008 ; 40 T. L. R. 214 ; 68 Sol. Jo. 387 ; 22 L. G. R. 
104 . 


Sub-sect. 4. — Rights of Ownership. 

1243. Presumption in favour of private property.] 

(1) They who enter in such cases must clearly 
show their authority, & if the words of the statute 
on which they rely be ambiguous, every presumj)- 
tion is to be made against tlie co. <fc in favour of 
private property (Best, C.J.). 

(2) It is a wise rule in the construction of private 
Acts of Parliament that they should be construed 
strictly (Park, J.). — Scales v. I’ickering (1828), 
4 Bmg. 448 ; 1 Moo. & P. 195 ; 6 L. J. O. S. C. P. 
53 ; 130 E. R. 840. 

1244. .] — Ambiguous words in an Act of 


Parliament, authorising a public co. to take land 
by compulsory process, are lo be construed against 
the CO. & in favour of private property. — Webb v. 
Manchester & Leeds Ry. Co. (1839), 4 My. 
& Cr. 116 ; 1 Ry. & Can. Cas. 676 ; 41 E. R. 46, 
L. C. 

Annotations : — Apld. Simpson v. South Staffordahire Water- 
works Co. (1805), 6 New hop. 184, Reid. Gray v. Liver- 
pool & Bury Ry, (1840), 4 By. & Can. Cas. 235 ; Bontlnok 
V. Norfolk Estuary Co. (1856), 3 Jur. N. S. 204 ; Lamb v. 
North Loudon lly. (1869), 4 Ch. App. 522 ; Dowling r. 
Pontypool, Cacrleon & Newport Ry, (1874), L. R. 18 Eq. 
714. Mentd. Tawney v. Lynn & Ely Ry. (1874), 4 Ry. ec 
Can. Cas. 615 ; Stamps v. Birmingham, Wolverhampton 
Sc Stom* Valley Ry. (1848), 7 Hare, 251 ; Selby v. Colne 
Valley & Halstead Ry. (1862), 6 L. T. 709. 

1245. — ■■ .] — Persons interfering with the 
property of individuals, by virtue of an Act of 
Parliament, are strictly tied down to the limits 
of the powers given by the Act, & they are bound 
to show, clearly & distinctly, that they are 
empowered by the Act to do what they propose 
to do. — Oldaker V. Hunt (1854), 19 Beav. 485 ; 
52 E. R. 439 ; on appeal (1855), 6 He G. M. & G. 
370, L. JJ. 

1246. .] — Hough v. Windds, No. 1188, 

ante. 

1247. Unless contrary intention clearly 

expressed.] — I should myself agree with the con- 
tention of counsel for appits. that where you have 
ambiguous language used in an Act of Parliament 
. . . the ct. would ordinarily give a restricted 
meaning to the word where the statute is imposing 
greater obligations upon the owner or occupier 
than exist at common law. . . . But when 
one looks at the language & the scope of the Act 
of Pai'liament now before us, 1 cannot myself 
entertain any doubt tliat Parliament intended to 
impose thi.s obligation upon Ihe owners or occupiers 
of all ground whetiier made or unmade (Loud 
Reading, C.J.). — Gaby v. Palmer (1916), 85 L. J. 
K. B. 1240 ; 80 J. P. 212; 14 L. G. R. 491, 
D. C. 

1248. .1“ It is an established rule that a 

statute will not be read as authorising the taking 
of a subject’s goods without payment unless an 
intention to do so be clearly expressed. — New- 
castle Breweries, Ltd. v. K., [1920] 1 K. B. 
854 ; 89 L. J. K. B. 392 ; 123 L. T. 58 ; 81 
J. P. 125 ; 30 T. L. R. 276 ; 18 L. G. R. 781. 

Amu>tations : — Consd. A.-G. i.’. De Keyser’s Royal Hotel, 
[1920] A. C. 508. Refd, HudBon’s Bay Co. r. Moclay 
(1920), 3(i T. L. R. 409 , Fraiieo Femviok r. R., [1927] 1 
K, D. 458. Mentd. Robinson v. H., [1921] 3 K. B. 183 ; 
Commorclal & EBtutos t^o. of Egypt r. Board of Trade, 
[1925] IK B. 271 : Ncwoaatlo Broweiies v. I. R. Comrs. 
(1927), 137 L. T. 426. - 

1249. Strict construction adopted.] — The rights 
thus conferred on the miner are, as regards the 
landowner, of a very onerous character ...(&) 
must in my opinion be construed strictly (Cock- 
burn, C.J.). — Wake i\ Kedfearn (1880), 43 L. T. 
123; 44J. P.681. 

Building regulations .] — See Highways, Vol. 
XXVI., pp. 618, 664, Nos. 2202, 2683, 2584; 
Public Health, Vol. XXXVIII., pp. 189, 190, 
Nos. 279-283. 


1241 1. Act jmssed pcndxn 

oppmt]— D onkoani V. Doneqan 
(1835), C. R. 1 A. G. 50.— CAN. 


1241 il. .] — Re GiLiESPiE & 

Toiionto Corpn. (1892), 19 a. R. 713. 

— CAN. 


1241 ill. .] — Couture v. 

Bouchard (Que.) (1892), 21 S. C. R. 
281.--CAN. 


PART IV. SECT. 6, SUB-SECT. 4. 

12491. Strict construction adopted .] — 
Acts imposing forfeituiv affecting Indi- 


vidual rigbta should have a strict con- 
struotiou. — A.-G. r. Wavkuley Gold 
Mining Co. (1902), 35 N. S. R. 192.— 

CAN. 

124911. .]— Emerson v. Skin- 

ner (1908), 12 B. C. K. 154.— CAN. 

1249 ill. .] — Where an Act cx- 

pressly takes away one particular 
remedy wldoh would otherwlBe have 
been open for enforcing a right of pro- 
perty, or in any other partlcnJar inter- 
feres with proprietary rights, but does 
not. In express words or by necessary 
Implication, declare that those rights 


shall cease, the method of Inter- 
nrotation which ought to be adopted 
1b to give effect to the Act exactly so 
far as Its words extend, & no further. — 
Kristo Chundkr Dash v. Hteel (1885), 
I. L. R. 12 Calc. 279.— IND. 

1249 iv. -.] — The common law 
lights of the subject. In respect of the 
enjoyment of bis property, ai*6 not to 
be trenched upon by a statute, under 
such intention is shown by clear words 
or neooBsary implication. — R. v. Max- 
iA)w Union Guardians (1860), 12 
I. C. L. R. 35.— IR. 
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Statutes. 


Sect. 7.— EFFECT ON EXISTING LAW. 

Suii-foECT. 1 . — In General. 

1250. General rule — General law not affected 
without express reference.] — The general law of the 
country is not altered, or controlled by partial 
legislation made without any special reference to 
it. — Denton v. Manners (Lord) (1858), 26 Beav. 
38 ; 27 L. J. Ch. 199 ; 30 L. T. O. 8. 3U ; 22 .T. P. 
143 ; 4 Jur. N. 8. 151 ; 6 W. R. 238 ; 53 E. B. 
650 ; on appeal, 2 Dc G. Sc J. 075, L. JJ. 

AnnotaUon ; — ReW. Burr v. Miller, [1872] W. N. 03. 

1251. .] — If you want to alter the law 

which has lasted for centuries So which is almost 
ingrained in tlie English constitution ... to 
suggest that that is to be dealt with by inference, 
& that you should introduce a new system of law 
without any specific enactment of it, seems to me 
to be perfectly monstrous (Lord Halsduky). — 
Leach v. R., [1912] A. C. 305 ; sub nom. Leach v. 
Public Prosecutions Director, 81 L. J. K. B. 
616 ; 100 L. T. 281 ; 70 J. P. 203 ; 60 Sol. Jo. 
34^ ; 22 Cox, C. C. 721 ; 7 Cr. App. Rep. 158, 
II. Ij. ; revftg . 8. C. snh nom. R. v . Acasteb, R. v. 
Leach, [1912] 1 K. B. 488, C. C. A, 

1252. Existing law different from what supposed by 
legislature — Whether Implication of statute opera- 
tive as negation of existence.] — The enactment is 
no doubt entitled to great weight as evidence of 
the law but it is by no means conclusive ; So when 
tlie existing law is shown to be different from that 
which the Legislature supposed it to be, the 
implication arising from the statute cannot 
operate as a negation of its existence (per Cur.). — 
Mollwo, March So Co. v, (^ourt of Wards 
(1872), li. R. 4 P. C. 119 ; 9 Moo. P. C. C. N. 8. 
214 ; 17 E. R. 495, P. C. 

Annotations .—Consi. Poolcy v. Driver (187G), 5 c:b. D. 
4o8. Mentd. Adams v. N. B. Kv. (1873), 29 L. T 367 • 
Bobs r. Barkyns (1875), L. 11. 20 Eq. 331 ; Pe Howai-d! 
Lj- p Toimuiit (1877), 6 Ch D. 303 ; Jie Mcffpvand, Ez p. 
Delhassc (18 /8), 38 L T, 100 ; Frowde v. Williuins (1880), 
r< ■’ Adam r. Nowbife'i,dn>f (1HH8). 13 Api>. 

Gas. 308 , Bade]e> v. Consolidated Bank (1888), 38 Ch I) 

USail 1 Ch. 393 ; King v. Whicbelow 
(189 j), 04 L. J. g. B. 801 ; tlosUug r. Oaskell, [1897] 
A, G. 5 / 5. 


8gtb-sect. 2. — EI'TEct on Common Law. 
1253. Restrictive statute restrictlvely construed.] 
— Statutes restrictive of the common law receive a 
restrictive construction. — Ash v. Abdy (1078) 
3 Swan. 661 ; 30 E. R. 1014. 


1254. .] — An enactment altering the law as 

to evidence, & creating statutory evidence, where- 
by the ri gilts of parties may bo defeated, must be 
construed strictly (Erle, O.J.). — Nothabd v. 
Pepper (1804), 17 C. B. N. 8. 39 ; 4 New Rop. 331 ; 
144 B. B. 16; sub nom» Northard v. Pepper, 10 
L. T. 782 ; 10 Jur. N. 8. 1077 ; 2 Mar. L. C. 52. 

Annotaliona : — Reid. The Little Lizzie (1870), L. R. 3 A. & E. 
56. Mentd. The Emperor, The Zephyr Q864), 12 W. B. 
890 ; Re The Henry Coxon (1878), 3 P. D. 156 ; The 
Solway (1885), 10 P. D. 137. 

1255. .] — Place v. Rawtenstall Corpn,, 

No. 1172, ante. 

1256. Intention to abrogate must be clear.] — 

Where the common law is to be changed So most 
especially the common law which a statutory 
provision had recognised So enforced, the intention 
of any new enactment to abrogate it must be 
plain, to exclude a construction by which both 
may stand together (per Cur.). — Escott v. 
Mastin (1842), 4 Moo. P. O. O. 104 ; Brod. & P. 4 ; 

1 Notes of Cases, 552 ; 6 Jur. 705 ; 13 E. R. 241, 
P. C. ; affg. 8. C. sub nom. Mastin v. Esco'Tt (1841), 

2 Curt. 092. 

Annotatuma : — Consd. Martin v. MacKouochle, Flaniank v- 
Simpson (1808), L. B. 2 A. & E. 116. Mentd. Sanders r. 
Head (1843), 3 Curt. 505 ; Tltchmarsh v. Chapnmn (1844), 
3 Curt. 840 ; Gorham v. Exeter (Bp.) (1849), 2 Bob. Eecl. 
1 : Cooper v. Dodd (1850), 2 Bob. Ecx;I. 270 ; Jenkins v. 
Cook (1875), L. K. 4 A. & E. 403 ; lie PeiTy Almshouses, 
[1898] 1 Ch. 391. 

1257. .] — The fact that [the Acts in 

question] interfere with pltf’s conmion law rights 
is no reason why they should be construed differ- 
ently from any oilier Acts of l^uliament 
(Brett, J.). — The Warkworth (1883), 9 1\ D, 
20 ; 53 L. J. P. 4 ; 49 L. T. 715 ; 32 W. R. 479 ; 
5 Asp. M. Ij. C. 194 ; on appeal (1884), 0 P. D. 145, 
0. A. 

Annotaiions : — Refd. The Fanny (1912), 28 T. L. B. 217 : 
Asiatic Petroleum Co. v. Lerinard’s (.'uixylng Co., [1914] 

1 K. B. 419. Mentd. Carmichael v. Ijlvorpool SoilinK Ship 
Owners' Mutual Indemnity Assocn. (1887), 19 Q. B. D. 
24 2 ; Canada Shipping Co. v. British Shipowners’ Mutual 
Proteotini? Assocn. (1889), 22 Q. B. D. 727 ; Smittou v. 
Orient Steam Navigation Co. (1007), 90 L. T. 848. 

1258. .] — R. V. Salisbury (Bp.), No. 863, 

ante. 

1259. .] — The previous state of the common 

law imposing liability cannot render inoperative 
the positive enactment of a statute. — Canadian 
Pacific Ry. Co. v. Roy, [1902] A. C. 220 ; 71 
L. J. P. C. 51 ; 80 L. T. 127 ; 60 W. R. 416; 18 
T. L. R. 200, P. C. 

Annotaiions : — Refd. Quebec By. Light, Heat & I’owor Co. 
V. Vandry, [1920] A. C. 062. Mentd. McClelland t'. Man- 
chester Corpn. (1911), 76 J, P. 21. 


PART IV. SECT. 7, SUB-SECT. 1. 

b. New rwhis must he sirullj/ con- 
strued.] — SmOKLEH V. WiNNIFKU ELK(’- 
TIUC By. Co., [1923] 3 4V. W. B. 211 : 
33 Man. L. B. 378.— CAN. 


c. .] — Crop PajTnciits Act, 11. S. 

S., 1920, c. 120, 8. 3, conferring as it 
does upon a certain class of vendors a 
special right or priority not recognised 
by the law before the Act was passed, 
is to be construed strictly, & to bo 
held to apply to such agreements 
only as are specified In the Act. — 
Seidel v. Dwyeu Kucvatuu Co., 
Ltd. (Sask.), [1923] 4 1), L. B. 1184 ; 
[1923] 2 W. W. B. 1051.— CAN. 

d. .]— B. r. STANKI.Y (Alta.), 
[1925] 1 W. \V. B. 33 ; 44 Can. Crlm. 
Cas. 300.— CAN. 


e. .]— E 

1 \V. B. 214 — 


vEiim’ V. Scott (18 

SCOT. 


53), 


PART IV. SECT. 7, SUB-SECT. 2. 

1253 1. Restrictive statute restrictive! u 
construed.] — Saskatchewan Liquor 
Llconcp Act, 1908, & Acta in amend- 
ment thereto, being statutes deroga- 


tory at the common law, should be 
construed strictly — Re Mead & Moohk 
Jaw Corpn. (Sask.) (1911), 17 W. L. B. 
14.~CAN. 


1253 ii. .] — When a statute ha, 

provided a special procedure applicabk 
to particular cases the general imi)llca 
tiona of English Law in favour of thi 
liberty of the subject may bo excluded 
if the Intenthm of the Legislature t( 
that effect is clearly & doUnltel) 
expresscd.—Li Honu Mi v. A.-G 
G^18). 13 Hong Kong. L. R. 6.-- 
HONG KONG. 


1253 ill. -.] — .Statutes of Llmita 

tlon being in limitation of common rlghi 
are not to be extended by constructToi 
to cases not clearly Included wlthli 
their terms. — Parasiikam Jethmal v 
Uakhma Valad Khandu (1890) 
I. L. K. 15 Bom. 299,— IND. 


1263 Iv. -.] — A statute Imposing 

a special penalty for an act which Is a 
common Jaw offence does not repeal 
the common law unless an express or 
implied Intention to repeal It is clearly 
manifest In the statute. — K. v, 
Roberto, [1908] T. S. 270.— S. AF. 


1253 V. .] — A statute should be 

construed In conformity with the 
common law rather than against It. 
except wJiero It Is clearly Intended 
to alter the common law. — Johannes- 
burg Municipality w. Cohen’s Tkus- 
tees. [1909] T. S. 811.— S. AF. 

1253 Vi. .] — Sect. 4 of the Orders 

framed by the Governor-General under 
I’ublio Welfare & Moratorium Act, 
1914, 8. 2 (1) (/), enacts that no 
person shall communicate to any other 
person any matter “ caJoulatod to 
excite public foeliug " : — Held : the 
expression “ calculated to excite publlo 
fochng ” must be narrowly construed 
so as to interfere as little as possible 
with the liberty of the subject fit the 
freedom of speech. — R. v. Bunting, 
[1916] T, r. D. 578.— S. AF. 

1 25 3 vi 1 . . ] — A statute must either 

explicity say that It is tho intention 
of the Legislature to alter the common 
law, or the inference from the statute 
must be such that the ot. can come to 
no other conclusion than that the 
Legislature did have such an intention. 
— Cassehley V . Stubbs, [1916] T. P, D. 
810.— S. AF. 
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1260. When common law abrogated — Particular 
remedy given by statute.] — This Act of Parliament 
meant to give one remedy only ... & the common 
law remedy is taken away {per Cult.). — Steward 
V. Greaves (1812), 10 M. & W. 711 ; 2 Dowl. 
N. S. 485 ; 12 L. J. Ex. 100 ; 6 Jur. 1116 ; 152 
E. B. 658. 

Annotations : — Apld. O ’Flaherty v. McDowell (1857), C 
n. L. Gas. 142. Befd. Beech r. Kyro (1843), 5 Man. & O. 
415 ; Chapman r. Mllvam (1850), 5 Excli. 61 ; UeardHhaw 
r. LondeHborouerh (1851), 11 C. H. 4U8 ; Davison v. 
Fanner (1851), 6 Exch, 242 ; lloddish v. Pinnock (1854), 
10 Exch. 213 ; Fell v. Bnrchctt (1857), 7 E. & B. 537. 
Mentd. Smith v. Goldsworthy (1843), 4 Q. B. 430 ; K. v. 
Carter (1845), 1 Dcu. 65 ; Bank of England v. Johnson 
(1849), 18 L, J. Ex. 23S ; h'c Ijondon & Eastern Banking 
Corpn* (1858), 2 Do G. & .T, 484. 

1261. .] — Senihle, if a peculiar remedy 

for compensation is given by statute for the 
“ act ” of which pltf. complains, the right of 
action at common law is taken away.— (-oe v. 
Wise (1800), L. R. 1 Q. B. 711 ; 7 B. & 8. 831 ; 
37 L. J. Q. B. 202 ; 14 L. T. 801 ; 30 J. P. 481 ; 
14 W, R. 805, Ex. Cli. 

Annotaiions ; — Reid. Mersey Dock Trustees G Hilts, Mersey 

Dock Trustees v. J’cuhallow (1866), L. B. ] 11. L. 93; 
Colley V. D. & N. W. By. & G. W. By. (188(1), 42 L. 'l\ 
807. Mentd. Harrison v. G. N. Jly. (1864), 3 II. A: C. 
23i Womil Waterworks Co. r. Lloyd (1866), J.. B. 1 
C. 1 719 ; Wilson r. Halifax (’ornn. (1808), L. IL. 3 Exch. 

114 Birch V. St. Marylobonc Vestry (1869), 20 L. 'P. 
697 Holborn Dnion Grdus. St. Leoiuud Shoreditch, 
Vestry (1876), 2 Q. B. D. 145 ; Blver Wear (’omrs. v. 
Adamson (1877), 37 L. T. 543 , Gibraltar Sanitary Coinrs. 
r. Orflla (18!K)), 15 Apji. Cas. 400; Jersey v. Uxbrnige 
B. S. A., [18911 3 Ch. 183 ; Tozclaud r. West Dam Union 
Grdns., [1907] 1 K. B 920 ; Liebig's Extract of Meat Co. 
r. Mersey Docks & Harbour Hoard ic Nelson, [191 8] 2 K B. 
381 ; Boynton i’. Ancholmo Drainage (k Navigation 
Coim-s., [1921] 2 K. B. 213, 

1262. Prlmd facie construction in conformity 
with common law.] — It- must be remembered 
that it is a sound rule to construe a statute in 
conformity witii tlio common law, rather tixan 
again.st it, except where or so far as the statute is 
plainly intended to alter the course of the common 
law. An additional reason in this case for follow- 
ing tlic common law is the miscliief which would 
result from a different construction (Byles, J.). — 
R. V. Morris (1867), E. R. 1 G. C. R. 90 ; 30 h. J. 
M. G. 84 ; 10 L, T. 036 ; 31 ,1. P. 516 ; 15 W. R. 
999 ; 10 Gox, G. G. 480, C. C. R. 

Annot<tti(ins : — Mentd. Wemyss r. Hopkins (1875), L. H. 10 
g. B. 378 ; B. v. FrJel (1890), 17 Cox, C. 325 : B. t. 
Miles (1890), 21 Q. B. D. 423; R. v. Dyson (19(»8), 77 
L. J. K. B. 813 ; IL v. Tonkr,. [1916] 1 K. B. 4 13. 


Sub-sect. S.—Efpect on Custom. 

See Custom A Usages, Vol. XVIT., pp. 23, 24, 
Nos. 247-258. 


Sub-sect. 4.— Effect on Existing Rights. 
See Part IV., Sect. 0., ante. 


Sub-sect. 5. — Incorporation op Statutj-:s. 

1263. Special & general Acts — Special Act ex- 
cluding general Act.] — Where the special Act 
excludes the general Act, the latter is not to take 
effect ; but where the special Act makes provisions 


consistent with tlie general Act, we must give 
effect to them (Pollock, C.B.). — Newcastle- 
under-Lyne, etc,, Turnpike Roads Trustees v. 
North Staffordshire Ry. Go. (1800), 6 H. &N. 
160 ; 167 E. R. 1140 ; sub nom. Leech v. North 
Staffordshire Ry. Go., 29 L. J. M. C. 150 ; 1 
L. T. 332 ; 24 ,T. P. 71 ; 8 W. K. 216. 

Annotation.^ — Mentd. North of England lly. f. Lang- 
baurgh (1871), 24 Ji. T. 544 ; R. v. 8. E. By. (1875), 40 
J. I*. 200 ; li. & Y. Ry. r. Bury Corpn. (1889), 1 i App. 
Cas. 417 , Hertfordshire County Council v. (_L E. Ry., 
[1909] 1 K. B. 368. 

1264. Provisions of special Act consistent 

with general Act.] — Newcastle-under-Lyne, 
etc., Turnpike Roads Trustees p. North Staf- 
fordshire Ry. Co., No. 1263, ante. 

1265. Materiality of form of Incorporation.] 

— ^Whether a special Act only incorporates “ such 
parts of a general Act as are applicable to, & not 
inconsistent with the special Act,” or “ the whole 
Act, except so far as its provisions are expressly 
varied by the siiecial Act ” makes no diffcnuicc in 
the application of the general to the special Act. — 
Weld v. London & South Western Ry. Go. 
(1863), 32 Beav. 340 ; 1 Now Rep. 415 ; 33 

L. J. Ch. 142 ; 8 L. T. 13 ; 0 Jur. N. S. 510 ; 11 
W.-R. 448 ; 55 E. R. 133. 

1266. Modification of incorporated Act — 

Intention of legislature must be clear.] — This 
much, however, we may say, that it is not enough 
tliat the woiils of tlio special enactments are not 
aptly chosen so as to be in harmony with the 
enactments in terms incorporated with the Act ; 
nor is it even enough that the language of the 
special enac’tments is so incongruous with the 
incorporated enactments as to show that the person 
who prepared them had forgotten, or perliaps had 
never known, what those incorporated enactments 
wi're. It must go as far as this, tliat the special 
enactments show that the legislature intended to 
exclude an enactment which, by an accident, not 
unlikely to occur in this mode of legislation, they 
have inadvertently incorporated contraiy to what 
they intended (Biackburn, J.). — R. v. London 
Gorpn. (1867), L. R. 2 Q. B. 292 ; 16 Ti. T. 280. 

Annolntions — Refd. Shaipe v. Mot. Dist. Rv. (1879), 4 
g. B. D. 015 , G. N. A Citv lly. v. Tillett, [1902] 1 K. B. 
874. Mentd. Fcrrar v. City of London Howers Comra. 
(1868), L. R. 4 Exeb. 1. 

1267. .] — Where a special Act 

incorporaU'S & is to be construed together with a 
jiublic general Act, the special Act does not, by its 
provisions, modify those of tlio incorporat-ed 
statute unless the language of the siiecial Act in 
express terms alters the general Act, & it is also 
apparent that the legislature, in passing the special 
Act, meant to alter the provisions of the general 
Act. — West Ham Corpn. v. Grant (1888), 40 
Gh. H. 331 ; 58 J., J. Ch. 121 ; 60 L. T. 17 ; 5 
T. L. R. 107. 

Awwtation : — Mentd. Be Allen & DrjscoH’t, Contract, [1904] 

1 Ch. 493. 

1268. Necessity for express terms.]— 

West IIaitI Corpn. v. Grant, No. 1207, ante. 

1269. Mere incorporation by reference — Whether 
sufficient to incorporate all earlier provisions.] — 

Rc Wood’s Estate, Ex p. Works .Sc Buildings 
C oMRS., No. 1003, ante. 

Incorporation of provisions of earlier statute — 
Effect of repeal of earlier statute.] — See Part IX., 
Sect. 1, sub-sect. 2, D., post. 


1260 1. When common law ahrogaled — 
Particular rcinedy triren by statute.] — 
Aiimstkonu V . Cami'BEll (1854), 4 

C. P. 15.— CAN. 

PART IV. SECT. 7, SUB-SECT. 6. 

f. Incorporation of penal statute — 


E.rprc8s words necessary .] — It is per- 
fertly clear that a penal statute can- 
not bo incorporated with another 
statute without express words. — 
Mhubourne Banking Co. v. Bixeweu 
(1875), 1 N. S. \V. 8. C. R. N. S. (L.) 
103, n.— AUS. 


g. Special i£r general Acts — Whether 
general provisions of Limitation Act 
incorporated — Special period prescribed 
by special Act .] — Siunivaba Ayyangar 
V . Secret ART of State (1912), 1. L. R. 
38 Mad. 92.— IND. 
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Statutes. 


Sect. 7 . — Ejfect on existing law : Sab-sects. 6, 7, 
8 cfc 0. Sect. 8 ! Sah-sects. I <&: 2, A. & B.\ 

Sub-sect. 6. — Modification of Earlier 
Statutes. 

1270. Introduction of new terms in later statute 
— Abrogation of system existing under earlier 
statute.] — Had it been intended to continue the old 
system, the use of the old language & the continu- 
ance of the old mode would naturally have been 
expected. Where new language is introduced & a 
now mode adopted, it must be supposed a new 
system was intended (Bayley, J.). — ^Fearnley v. 
Morley (1826), 5 B. & C. 25 ; 7 Dow & Ry. K. B. 
832 ; 4 Dow. & Ry. M. C. 117 ; 4 L. J. O. S. K. B. 
225 ; 108 E. R. 9. 

1271. Later statute constituting exemption from 
earlier statute.] — We think that . . . the operation 
of the statute of Victoria [1 Viet. c. 55] is to con- 
stitute an exemption from the statute [29 Eliz. c. 
4] in those cases, in the same way as if it had been 
expressly enacted that such cases should be exempt 
from the operation of the statute of Elizabeth 
[29 Eliz. c. 4] (Parke B.). — Pilkington v. Cooke 
(1847), 16 M. & W. 615 ; 4 Dow. & L. 347 ; 17 
L. J. Ex. 141 ; 8 L. T. O. S. 516 ; 153 E. R. 13.36. 
Annotati<m : — B^d. Wrlghtup v. Oreenacre (1847), 10 Q. B. 1. 

1272. Repeal of Act modifying earlier Act — 
Effect of.] — Effect of the repeal of a statute which 
modified a former statute considered. 

The modification [in 17 & 18 Viet. c. 104] . . . 
must, no doubt, have affected that Act [9 & 10 
Viet. c. 93] so long as it subsisted ; but when it was 
destroyed, its effect must have ceased, otherwise 
the consequence would be that, where any provi- 
sion of an Act of Parliament has been modified by a 
subsequent Act, the modification could not be 
altered without at the same time repealing or 
altering the original Act- — a iiroposition which 
cannot, I think, be maintained (Twiner, L.J.). — 
Glaham V. Barker (1866), 1 Oh. App. 223 ; 35 
L. J. Ch. 259 ; 13 L. T. 053 ; 12 Jur. N. S. 82 ; 
14 W. R. 296 ; 2 Mar. L. 0. 298, L. J,T. 

Annotations: — Mentd. L. & S. \V. Hr. v. James (1872), 

8 Ch. App, 241 ; Uavldsou v. Hill (1901), 85 L. T. 118 ; 

Admiralty Coinra. v. S.S. Amerika, [1917] A. C. 38. 


Sub -SECT. 7. — Repeal of Statutes. 
See Part IX., 'post. 


Sub-sect. 8. — Affirmative and Negative 
Statutes. 

See Part IX,, Sect. 1, sub-sect. 2, H., post. 


SuB-SEOT. 9. — Effect on Jurisdiction and 
Procedure op Courts. 

Retrospective statutes.] — Sec Sect. 5, sub-sect. 6, 
ante. 

1273. Statute directing particular coui’t for par- 
ticular defendants — Defendants previously suable 
in any court — Whether statute extends to persons 
privileged elsewhere.] — A charter or statute direct- 
ing that particular persons shall bo sued in a parti- 
cifiar ct. will not, if such persons were before suable 
generally anywhere, extend to persons particularly 
privileged elsewhere. — Jolliffe v. Langston 
(1698), 1 Ld. Raym, 342 ; 91 E. R. 1125. 

Annotation : — Mentd. JefferloB v. Beart (1848), 12 Jur, 1003- 

1274. Express words not controlled by rule of 
practice at sessions.] — A rule of practice at sessions 
will not control the express words of an Act of 
Parliament.^ — R. v. Lincolnshire JJ. (1824), 
3 B. & C. 548 ; 5 Dow. & Ry. K. B. 347 ; 2 Dow. & 
Ry. M. C. 454 ; 107 E. R. 8,37. 

Annotation: — M^ntd. B. v. Kimholton (1837), 6 Ad. 8c El. 003. 

1275. Existing jurisdiction taken away by express 
words only.] — An existing jurisdiction cannot be 
taken away by an Act of Parliament, except by 
precise & distinct words. — Galsworthy v. Dur- 
RANT (1860), 29 Beav. 277 ; 2 L. T. 788; 0 Jur. 
N. S. 743 ; 8 W. R. 594 ; 54 E. R. 033 ; on appeal, 
2 De G. F. & J. 466, L. O. 

Annotation : — Mentd. Re Smith, Green v. Smith (1883), 24 
Ch. U. 672. 

1276. Plaintiff barred from bringing action.] — 

Crosfield (Joseph) & Sons, Ltd. v. Manchester 
Ship Canal Co., No. 1037, post. 

1277. Plaintiff compelled to follow procedure 
authorised by statute.] — Crosfif:ld (Joseph) & 
Sons, Ltd. v. Manchester Ship Canal Co., No. 
1637, post. 


Sect. 8.— MANDATORY AND DIRECTORY 
STATUTES. 

Sub-sect. 1. — In General. 

1278. Mandatory & directory statutes dis- 
tinguished.] — I imdersiand the distinction to be, 
that a clause is directory where the provisions 
contain mere matter of direction & nothing more ; 
but not BO where they are followed by such words 
as are used here, viz. that any tiling done contrary 
to such provisions shall be null & void to all 
intents (Taunton, J.).— Pearse v. Moruice 
(1834), 2 Ad. & El. 81 ; 4 Nev. & M. K. B. 48 ; 
4 L. J. K. B. 21 ; 111 E. It. 32. 

Annotations .'—Mentd. H. v. St. Gregory (1834), 2 Ad. & El. 
99: Oldroyd v, Crumpton (J837), 4 Bing. N. O. 24; 
Wllllngton V. Browne (1845), 8 Q. B. 109; Burchell v. 
Clark (1870), 2 C. P. D. 88. 


PART IV. SECT. 7, SUB-SECT. 9. 

1275 i. Existing jurisdiction taken 
away by express words only.] — Although 
the ctB. must give effect to a statute 
which either by expresH words or by 
plain Sc necessary implication takes 
away the jurisdiction of tho ordinary 
cts.. any statute purporting to interfere 
wltli the established state of law must 
receive a strict interpretation. — An 
Muhammad v. Hakim (1928), I. L. H. 9 
Lah, .504.— IND. 

1275 ii. -.]— -A.-G, for Ireland 

V. Dublin Corpn. (1827), 1 BU. N, H, 
312.— IR. 

1275 ii). •.] — The jurisdiction of 

the Ct. of Ch. cannot bo taken away 
nnless by express words. — Byrne Sc 
Stretch r. Byrne (1841), FI. Sc K. 
4,35 : affd. (1842), 4 L Eq. H. 621 ; 
2 Dr. & War. 71 ; 1 Con. & Law. 189.— 
IR. 

1275 iv. .] — A general rule appli- 

cable to t\ic construction of statutes 
is that, there is nf)t. to bo presumed. 


without express words, an authority 
to deprive tho Supreme Ct. of a jvuis- 
dlction which it had previously 
exercised, or to extend what was once 
the private Jurisdiction of the Supremo 
(Jt. to the inferior cts. — Dunbar & 
Co. V. Scottish County Invest- 
ment Co,, [1920] B. C. 210, — SCOT. 

h. Cburt referred to in general terms 
— IFho may exercise poive.rs.] — Whore a 
statute refers to the ct. in general terms 
wltliout any express qualifying words, 
a judge In chambers may exercise 
the powers conferred thereby. — Ex p. 
'J'hurkcht (1925), 42 N, S. \V. W. N. 
64,— AUS. 

k. Practice laid down by statute must 
he followed .] — Where any particular 
practice has been proBorlbed by statute, 
it must be strictly followed. — Linoley 
1 ), Hukstis (1842), 4 N. B. R. (2 Kerr) 
4.— CAN. 

l. Effect on jurisdiction of court .] — 
Statutes regulating tho practice Sc i>ro- 
cedure of a ct. apply only to matt/crs 


within its jurisdiction, & cannot bo 
called In aid to give jurisdiction where 
it is in question. — Ahrens v. McGilli- 
GAT Grand Trunk Ry, Co., Gar- 
nishees (1873), 23 C. r. 171.— CAN. 

m. JVifnesses A' Emdcncr Art must 
hr strictly construed.] — Bartle'CT 
Nova Scotia Steel Co , Ltd. (1904), 
37 N. S. R. 259 ; affd. (1905). 35 
S. C. R. 527.— CAN. 

n. Rigid of appeal.] — A right of 
appeal should not bo taken away 
without a clear expression of an 
Intention to do so. — Puiu>Y v. Amherst 
[1925] 1 D. L. R. 193 ; 67 N. S. R. 
424.— CAN. 

PART IV. SECT. 8, SUB-SECT. 1. 

12781. Mandatory A: directory statutes 
distinguished.] — If an officer of the 
liCgislaturo — e.g. a magistrate — dis- 
obeys a statute, a question arises os 
to the effect of his disobedience on 
tho thing done. If the matter In 
which there Is disobedience is so essential 
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1279. .] — The general rtile is, that an 

absolute enactment must be obeyed or fulfilled 
exactly, but it is sufficient if a directory enactment 
be obeyed or fulfilled substantially (Lord Coi.e- 
RiDOB, C.J.). — Woodward v. Sarsons (1876), 
L. R. 10 C. P. 733 ; 44 L. J. C. P. 293 : euh nom. 
Woodward v. Sarsons & Sadler, Birmingham 
Municipal Election Petition Case, 32 L. T. 867. 

Annotations : — Mentd. Buckrose Division Case (1886). 4 
O’M. & n. 110 ; PhllllpB V, Goff (1886). 17 Q. B. D. 805 ; 
Stepney Boroufirh Ca^se (1886), 4 O’M. & H. 34 ; Thombury 
Case (1886). 4 (J’M. & H. 65 ; Clare Eastern Ulvislon Case 
(1892). 4 O’M. & H. 160 ; Islington Division Case (1901). 
5 O’M. & H. 120 ; Medhurst v, Longh & Gasquet (1901). 
17 T. L. R. 21 0 ; Exeter Borough Case (1911 ), 6 O’M. & II. 
228 ; Montreal Street Ky. v. Nomiandin, [1917] A. C. 
170 : Brodlo v. Bevan, Dunn r. Bevau (1921). 38 T. L. It. 
172; Young v. Darvel (1922). 87 J. P. 8; lie North 
Eastern Derbyshire Petn., Holmes v. Leo & Cleaver (1923), 
39 T. L. R. 4 23. 

1280. .] — Now the distinction between 

matters tliat are directory & matters that are 
imperative is well known to us all in the common 
language of the cts. at Westminster. I am not 
sure that it is the most fortunate language that 
could have been adopted to express the idea that it 
it intended to convey ; but still that is the recog- 
nised language, & I propose to adhere to it. The 
real question in all these cases is this : a thing lias 
been ordered by the legislatiii'c to be done. What 
is the consequence if it is not done ? In the case 
of statutes that are said to bo imperative, the cts. 
have decided that if it is not done the whole thing 
fails, & the proceedings that follow upon it are all 
void. On the other hand, when the cts. hold a 
provision to bo mandatory or directory, they say 
that, alt hough such provision may not have been 
complied with, the subsequent proceedings do not 
fail (Lord Penzance,). — Howard v. Bodington 
(1877), 2 P. I). 203 ; 42 J. P. 0. 

Annntatum : — Mentd. Caldow i*. PJxell (1877), 2 C. P. D. 
562. 

1281. .] — There is a well-known distinction 

between a case where directions arc imperative 
& a case where they are directory (Swinpen 
Eady, L..T.), — B. V. Lincolnshire Appeal Tri- 
bunal, Ex p. Rtubbins, f]917J 1 K. B. 1 ; 86 
L. .T. K. B. 292 ; 115 L. T. 513 ; 80 J. P. 405 ; 
14 L. G. K. 1101, C. A. 

Arin<)ialio7}‘s •- Retd. R. v. Loioestcrbhlro Appeal Tribimal, 
Ar p. TIvey (1917), 8(5 L. J. K. B. 807. Mentd. R. v. 
HertfordHhlro Appeal Tribunal, JbJx p, llilla (1916), 86 
L. J. K. B. 584. 

1282. Whether statute mandatory or directory — 
To be determined from general scheme.] — (1) Al- 
though we find in the introductory words of the 
sect, a general statement applicable to all the 
sects, to the effect that the proceedings “ are to be 
done ” within the times prescribed it appears to 
us by no means to follow that in each sub-sect, 
the words must necessarily be construed in the 
same manner (Gharles, J.). 

(2) We must inquire w'hetlie.r, in each particular 
case, the words are directory or imperative, &, 
in order to determine the quesiuon, must have 
regard to the general scheme & other sects, of the 
statute (Charles, J.). — K. v. London County JJ. 
& London County Council, [1893] 2 Q. B.476; 03 
L. J. Q. B. 148 ; 69 L. T. 438 ; 68 J. P. 8 ; 41 

& fundamental that the non-compliance 
renders the thing done void, the statute 
Is said to be imperative or peremptory 
or mandatory ; If the matter Is so 
subsidiary & collateral that the dis- 
obedience may safely be Ignored, the 
statute is said to be directory : but 
this designation is confusing & mis- 
leading. The real question is whether 
prejudloe has arisen by the departure 
from what the statute had laid <lown, — 

R. V. McDkvitt (1917), 39 0. L. R. 

138.— CAN. 


W. R. 668 ; 37 Sol. Jo. 682 ; Ryde, Bat. App. 
(1891-1893) 860, D. C. ; on appeal, [1893] 2 Q. B. at 
p. 482. C. A. ; & London County Council p. St. 
George’s Union Assessment Committee, [1894] 
A. C. 600, U. L. 

Annotations: — Oencrally, Mentd. R. Jones, [1894] 2 Q. B. 
382 ; R, V. Woodhouse, [1906] 2 K, B. 601 ; Paterson v. 
Ardrossan Harbour Co. (1926), 19 B. W. C. C. 621 ; 
Penman v. Caprington &c AuohJochan Collieries (1926), 19 
B. W. C). C. 604 ; R. v. London County JJ., Ex p. Locke, 
Lancaster & Johnson (1928), 139 L. T, 609. 


Sub-sect. 2. — Mandatory Statutes. 

A. In General. 

1283. Must be strictly followed.] — Lassell’s 
Case (1587), Owen, 90 ; Gouldsb. 54, 61 ; 74 E. R. 
921. 

Annotations : — Refd. A.-G. v. Andrew (1655), Hard. 23; 
Giles V. Grover (1832), 9 Bing. 128. 

1284. .] — Where the legmlature imposes 

terms, & prescribes a thing to be done witMn a 
certain time, the lapse even of a day is fatal ; 
because no inferior ct. can admit of any terms, but 
such as directly & precisely satisfy the law. — 
Parreli. V. Tomlinson (1761), 6 Bro. Pari. Cas. 
438 ; 2 E. R. 782, H. L. 

1285. .] — Woodward v. Sarsons, No. 1279, 

1286. -.] — It is plain enough that where the 
object of a statute is clear, & it contains an abso- 
lute & mandatory enactment, the torms of that 
enactment must be strictly followed (Lord 
C-oleridge, C.J.). — Phillips v. Goep (1886), 17 
Q. B. D. 805 ; 55 L. J. Q. B. 512 ; 35 W. R. 197 ; 
swh nom. Re Southampton School Board Elec- 
tion Petition, Phillips v. Goff, 50 J. P. 614 ; 
2 T. L. R. 900, D. C. 

Annotations ’—Refd. Montreal Street Ry. v. Normandin, 
[1917] A. C 170. Mentd. Itc Brighton & Preston United 
DMrlct Scliool Board Potu. (1H97), 13 T. L. R. 214; 
Morris v. Beves, (1897) 1 Q. B. 449. 

1287. - — - Proceedings void If statute not com- 
plied with.] — Howard v. Bodington, No. 1280, 
ante. 

B. What Consiitutes Statute Mandatory. 

1288. Negative words used.] — It has been asked, 
what language will make a statute imperative. 
. . . Negative words would have given it that 
effect (Lord Tenterden, C.J.). — R. v. Leicester 
JJ. (1827), 7 B. & C. 6 ; 9 Dow. & Ry. K. B. 772 ; 
4 Dow. & Ry. M. C. 518 ; 108 E. R. 627. 
Annotations : — Consd. Colo v. Green (1813), 6 Man. & G. 

872 ; (^^ttcrall v. Sweetmau (1845), 4 Notes of Cases. 222. 
Refd. (3wynne r. Burnell (1835), 2 Scot!., 16 , Bowman v. 
Bivth (1857), 27 L. J. M. C. 21 ; R. r. Worksop Board of 
Health (1864). 10 L. T. 297 ; Montreal Street Ry. v. 
Normandin. [1917] A. C. 170. 

1289. .] — In a statute respecting marriage, 

prohibitory & negative words do not create a 
nullity unless such nullity be expressly declared 
in the statute. — Catterat.l v. Sweetman (1845), 
1 Rob. Eccl. 304 ; 4 Notes of Cases, 222 ; 9 Jur. 
951 ; 163 E. R. 1047 ; sub tiom. Catterall v. 
Catterall, 0 L. T. O. S. 19. 

Annotations : — Consd. Campbell v. Corley (1850), 28 L. T. 
O. S. 109 ; rhlohester v. Mure (1863), 3 Sw. & Tr. 223. 
Mentd. Maclean r. Cristall (1819), 7 Notes of Cases, Supp. 
17 : Anon. (1857), Dea. & Sw. 295 ; Beamish v. Beamish 
(1861), 9 H. L. Cas. 274. 

CoRPN. (1861), 11 C. P. 255.— CAN. 

PART IV. SECT. 8, SUB-SECT. 2.— A. 

1283 i. Must be strictly followed.} — 
Callahan v. Gkorge (1893), 21 C. L. T. 
600 ; 8 B. O. R. 146 ; 1 M. M. Ooa. 
—CAN. 

1283 li. . ] — MoNTGOJiBaiY & Bris- 
tow V. ByRNE (1851), 2 I. c. L. It. 230 ; 
4 Ir. Jur. 46. — IR. 

1283 iii. .) — Hill v . Clonmel 

Union Guardians, [1897] 1 1. R. 272. 


o. Duty of the court .] — In the 

absence of any clear expression of 
Its intention by the legislature the ot. 

In deciding whether any particular 
provisions ore imperative or directory, 
mast have duo regard to the general 
scope of the statute, as well as to con- 242. 
eideratlons of convenience & justice. — 

Burro WES v, Rritish South Afripa 
C o. (1899), 16 S. C. 482 ; 9 C. T. R. 

518.— S. AF. 

p. C. S. C., c. 22 — Whether mandatory 
or permissive. ] —Street v. Kent County 
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Statutes. 


Sect. 8. — Mandatory and directory statutes: Sub- 
sect. 2, B.; sub-sect. 3, A. cfc S. Sect. 9.j 

1290. Directory or perntilssory words — Act pro 
bono publico.] — Words only directory, permissory 
or enabling may have a compulsory force where 
the thing to be done is for the public benefit or in 
advancement of public justice (Coleridge, J.). — 
R. V. Tithe Comrr. (1840), 14 Q. B. 459 ; 4 New 
Mag. Cas. 31 ; 10 L. J. Q. B. 177 ; 14 J. P. 142; 
14 Jur. 290 ; 117 E. R. 179. 

Jnmitations : — Apld. Maodougall v. Paterson (1851), 11 
C. U. 755. Consd. Julius v. Oxford (Bn.) (1880), 6 App. 
Cas. 214. Apld. 11. v. Mitchell, Kx p. Llvesey, [19131 1 
K. B. .561. Refd. Jones v. Harrison (1850), 20 L. J. Ex. 
IGG. Mentd. Tl. v. Kidwelly & Llanelly Canal & Tram- 
road Co. (1850), 15 L. T. O. S. 223 ; II. v. Tithe Comra. 
(1852), 18 0. B. 1.5G ; K. v. En.st & West India Docks, 
etc. Ky. (1853), 2 K. & H. 4GG. 

1291 . Enabling words — Act pro bono publico.] — 

R. V. Tithe Comr.s., No. 1290, ante. 

1292. Words effectuating legal right.] — 

Julius v. Oxford (Bp.), No. 1351, post. 

1293. Not standing alone.] — R. v. Great 

Western Ry. Co., No. 1325, post. 

1294. Statute giving jurisdiction— Express pro- 
vision for time of exercising jurisdiction.] — When 
an Act gi^dng any particular jurisdiction plainly 
intimatt'S an intimtion that such particular juris- 
diction is to be exorci.sed by onc' particular sessions, 
that sessions cannot adjourn it to another (Cock- 
burn, C.J.). — Bowman v. Blyth (1857), 7 E. ifc B. 
47 ; 27 L. J. M. C. 21 ; 29 L. T. O. 8. 312 ; 22 
J. P. 5 ; 3 Jur. N. 8. 880 ; 119 E. R. 1105, Ex. Ch. 

AvnoUition<i .'—Consd,. Rochester (^orpn. v. U, (1858), E. B. 
& K. 1021. Distd. U. V. (’anibrldgo Union Crdns, (1861), 
1 B & .S. G1 ; LcwdtJ u Davis (1875). L. U. 10 Exch. 8G. 
Refd. n r. Lancashire JJ. (1857), 8 E. B. 5G3 ; Caldow 
r. Pivcll (1877). 2 C 1’. D. 502 : K, v. Tolson (1889), 23 
(). B. D. 1G8: Jiedheugh Colliery v. Gateshead Union 
Assrnt. Com. (1923), 130 L. T. 30(5. 

1295. Affirmative words used — Imperative 
nature clearly Indicated.] — 1 do not know how lan- 
guage could have made (he int<mt more clear & 

1 can see no sufficient reason for lioldmg tlie clause 
directory. Words, though affirmative, are not 
necessarily .so if they are “ absolute, explicit, & 
peremptory,” & so, in my opinion, they are here 
(Lord OUTagan). — R. r. All Saints, Wigan 
(Churchwardens) (187()). 1 App. Cas. 911 ; 35 
W. R. 128; sub 7wm. R. v. Wigan (Church- 
wardens), 35 L. T. 381, H. Tv. 

Arivotations : — Mentd. K. v. Bi-.hop Weannouth Burial 
Board (1879), 5 Q. B. D 07 ; R. v. MHulenhead Cor|)n. 
(1882), 9 Q. B. D, 491 ; H. v. Poplar B. C, (No. 1), II922J 
] K. B. 72. 

1296. Statute conferring private rights.] — In 

general the provisions of the former [statutes 
creating public duties] are directory, but of the 
latter [statute's conferring private rights] imiiera- 
tive (Denman, J.). — Caldow v. Pixell (1877), 

2 C. P. I). 502 ; 40 L. J. Q. B. 541 ; 30 L. T. 409 ; 
41 J. P. 047 ; 25 W. R. 773, D. C. 

1297. Provisions In respect to time — Unless 
power of extending time given.] — In construing 
Acts of Parliament, provisions which appear on 
the face of them obligatory, cannot, without strong 


reasons given, be held only directory. The rule 
is, that provisions with respect to time are always 
obligatory unless a power of extending the time is 
given to the ct. (Grove, J.). — Barker v. Paiaier 
(1881), 8 Q. B. D. 9 ; 51 L. J. Q. B. 110 ; 45 L. T. 
480 ; 30 W. R. 59, T>. C. 

Annotations : — Mentd. Evan Jones Trustees v. Glttlns (1884), 
51 L. T. 599 : Sweotlond v. Turkish Cigarette Co. 0899), 
80 L. T. 472 ; Smythe r. Wiles, [1921] 2 K. B. 66 ; Turner 
V. Kingsbury Collieries, [1921] 3 K. B. 169. 

1298. Provision as to necessity for seal.] — 
Young & Co. v. Royal Leamington Spa Corpn., 
No. 315, ante. 


Sub-sect. 3. — Directory Statutes. 

A. 1 71 Creneral. 

1299. Moaning of “ directory.”] — Middlesex 
JJ. V. 11., No. 310, ante. 

1300. Strict compliance not necessary.] — All 

the directions of the Act of Parliament need not be 
complied with, the form prescribed by the Act is 
merely directory, & need not be strictly followed 
(Lord Kenyon). — Standen v. Standen (1791), 
Peake, 45 ; 170 E. R. 73, N. P. 

^nnofahons .-—Mentd. Willdnson v. Payne (1791), 4 Term 
Hop. 468 : B. V. Sourton (1836), 6 Nev. & M. K. B. 575 ; 
Sussex Peerage Case (1844), 11 Cl. & Fin. 85. 

1301. .] — Woodward v. Sarsonb, No. 1279, 

ayite. 

1302. When strict compliance impossible.] 

— I am strongly of opinion that the words in tliis 
statute are only dii-ectery. Tiio ct. can 

dispense with a strict compliance with the statute, 
when it is impossible that it should be earned out 
literally (Mellor, J.). — Mayer i?. TTarding 
(1867), L. R. 2 Q. B. 410 ; suh nom. Re. Mayor v. 
Harding, 9 B. & S, 27, n. ; 10 L, T. 429 ; 31 J. P. 
376; suh no7n. Meyer v. Harding, 15 W. R. 
810. 

AntioUUion • — Refd. WuterLon v. Baker (1808), L. R. 3 
Q. B. 173. 

1303. - — — Proceedings not void if statute not 
complied with.] — Where an Act of Parlianu-nt 
requii-es a tiling to be done generally, without 
requiring it to be done by any officer, ( tc., under a 
penalty, & doth not say that for want of tlie thing 
required a writ, etc., shall be void, it has been said, 
that such Act is directory only, & not making the 
writ, etc., void (per Cur.). — Grice Aixen (174.1), 
Barnes, 414 ; 94 E. R. 981. 

1304. - — Howard v. Bodington, 

No. 1280, a?ife. 

B. What Constitutes Statute Directory. 

1305. Circumstances not of the essence of act to 
be done.] — R. v. Loxdale, No. 731, ante. 

1306. Absence of negative words.] — The general 
rule of consti-uction has been, that, unless there 
are negative words in tlie statute, they are directory 
only (Coleridge, J.). — R. v. Sneyd (1841), 5 
J. P. 579 ; 5 Jur. 962. 


PART IV. SECT. 8, SUB-SECT. 2.— B. 

1291 i. Enabling words — Act pro bono 
publico .) — In public btatutos words 
only directory, permissive or enabling 
may have a compulsory force where 
the thing to be done Is for the public 
benefit or In advancement of public 
jiistice. — Re M., M. v. Rkgihtiiak of 
Eiimts (1921), 26 VV. A. L. Jl. 115.— 
AUS. 

q Rnadnunts 7 >rescribin{f jjroccdurc.] 
— Enactments prescribing procedure 
in the els. are to bo construed as Im- 
perative. — FiiENfTi V. Mautin (1892), 
8 Man L. H. 362.— CAN. 

r. Statute conferring right, privilege 


or immunUy .) — Where a statute con- 
fers a Hght, privilege or Inununity the 
regulations, or forms & conditions, 
which it presoriboH, are imperative in 
the sense that the nou-obsorvunce of 
them L« fatal.— OKPF.N v. Gellieus 
(1903), 20 S. O. 261. — S. AF. 

PART IV. SECT. 8, SUB-SECT. 3.— A. 

t. Ocneral rule.] — In construing a 
statute words are directory unless thoro 
Is something In the statute wlilch 
plainly or In effect enacts that a par- 
ticular thing shall be done In a 
particular way & In no other manner. — 
TOKpr V. Hart (1915), 11 Tas. L. B. 
6.— AUS. 


PART IV. SECT. 8, SUB-SECT. 3.— B. 

a. General rule.]— A statutory pro- 
vision may be regarded as Intended to 
be directory when Injustice or Incon- 
venience to others who have no con- 
trol over those exercising the duty 
would result If such requirements wore 
essential & Imperative. — Drill v. Db 
Biuryiv, [1918] O, P. D. 23.— S. AF. 

1306 1. Absence of negative words .) — 
Unless the Legislature uses negative 
words, or words showing an intention 
to treat the observance of a rule of 
procedure as essential, the rule wll 
ordinarily bo treated as a direction 
only. — N ipri Lai, v. Mazhar Husain 
(1884), I. L. R. 7 All. 230.— IND. 



Part IV. — Operation. 
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1307. .] — Is the latter part of the sect. 

imperative, or directory only ? It may be 
observed hero . . . that “ the words are in tlie 
afifirmative only, & there are no negative words. 
... It appears to us that this latter part ... is 
directory only (Tindal, C.J.). — Cox.r v. Green 
( 1843), 6 Man. & G. 872 ; 7 Scott, N. R. 082 ; 
13 L. J. C. P. 30 ; 2 L. T. O. S. 208 ; 8 J. P. 184 ; 
134 E. R. 1145. 

1308. Statute Implying condition — Subsequent 
provisions making statute directory.] — Roiunson 
V. Todmorden Union (1842), 3 Q. B. 075 ; 114 
B. R. 005 ; 8Kb nom. R. v. Todmorden &; Walsden 
Overseers, 11 L. J. M. C. 120 ; 8uh nom. Robin- 
son V. R., 2 Gal. & Dav. 820, Ex. Ch. 

1309. Alternative acts directed to be done.] — 
Where an Act of Parliament directs tliat, under 
certain circumstances, one or other of two things 
shall be done, the party to do the act has the 
option of doing which act he pleases. — R. v. 
South-Eastern Ry. Co. (Dirjsctors, etc.) 
(1853), 4 H. L. Cas. 471 ; 1 C. L. R. 932 ; 21 L. T. 
O. S. 282 ; 17 Jui‘. 901 ; 10 E. R. 515, II. U. ; 
ajfg, S. C. 8uh nom. South Eastejin Ry. Co. v. 
R. (1851), 17 Q. B. 485, Ex. Ch. 

Annotations : — Refd. Leech v. NorLh StatTordHhke Ry. 
{I860), 1 L. T. 332; Ireland L. G. Board v. U., ll‘J03] 
A. G. 402. 

1310. Indication that acts are to be done forth- 
with.] — In statutes like this, in wliich it is indi- 
cated that certain things ai'e to Vie done forth- 
with, the provision falls within the class of directory 
rather than that of imperati^'o provisions 
(Erle, j.). — R. r. Warblington Overseers 
(1854), 22 L. T. O. S. 304 ; 18 J. P. t347 ; sab nom. 
Ex p. Warbltnoton Overseers, 18 Jur. 494; 
8vb nom. R. v. Deverell, 23 h. J. M. C. 121. 

Amiotations : — Mentd. II. v. KJnfrsniiifonl OvorHcers (1854), 

3 K. B. (588 ; Backhou^o v. Bishoinvoarmuuth (1801), 7 
dnr. N, S. 338. 

1311. Necessity for express words.] — Carters. 
McLaren, No. 1803. posL 

1312. Absence of provision for remedy.] — It is 

asked what is to be done if tin* ovei seers delay so 
long as to deprive a party of this power to apj>eal. 
This would be a defect in the statute, for which it 
would bo for the legislation to j)rovdde a remedy, 
but the existence of such a defect cannot make the 
statute other than direet.ory (Lush, ,T.). — R. v. 
Ingalt, (1870), 2 Q. B. J). 199 ; 4(5 L. J. M. C. 
113 ; 35 L. T, 552 ; 41 T. P. 181 ; 25 W. R. 57 ; 
sub nom. Ingall & Phillip.s v. All Saints, 
Poplar, Ryde, Rat. App. (1871-85) 170. 

Annotaiions ; — Consd. Galdow v. Pixcll (1877), 2 C. I*. J). 
562 ; Jie I’ORent United Service Storen (1878), 8 Cli. D. 
75 ; R. V. London Co>mty JJ. & L. C. C'., [1H!)31 2 Q. B. 

4 76. Retd. R. r, VVcHtminstcr Uniona Asanit. (-’otn., 
Exp. Woodward, 11U17] 1 K. B. 832. 

1313. Statutes creating public duties.]— C al- 
DOW V. PiXELL, No. 1296, ante. 

1314. Injustice caused by annulling acts in 

neglect of duty.] — When the i)ro visions of a statute 
relate to the performance of a public duty the 
case is such that to hold null & void acts done in 
neglect of this duty would work serious general 
inconvenience or injustice to persons who have 
no control over those entru.sted with the duty & 
at the same time would not promote the main 
object of the legislature it has been in practice 
to hold such provisions to the dir(!ctory only, the 
neglect of them though punishable not afiecting 
the validity of the acts done {per Gur.). — Mon- 
treal Street By. Go. v. Normandin, [1917] A. C. 


170; 80 L.J.P. 0.113 ; llOL.T. 162; 33T.L.R. 
174, P. C. 

1315. Discretion given.] — Tliere arc several con- 
siderations which, in my opinion, str-ongly support 
the view that the penalty provision must have 
been intended by the legislature to be, & ought to 
bo construed as being, ^rectory only. . . . Some 
discretion as to the penalty is left to the urban 
authority. The amount of the pecuniary penalty 
& the form it should take are entirely in the 
disci’etion of the authority. Is it, then, unreason- 
able to suppose that in other respects the urban 
authority is to have a discretion (Bomer, L.J.). — 
SooTiTiLL Upper Urban Gounuil v. Wakefield 
Rural ("ouncil, [1905] 2 Ch. 516 ; 74 L. J. Ch. 
703 ; 93 L. T. 711 ; (59 J. P. 447 ; 21 T. L. R. 700 ; 
3 L. G. R. 1208, C. A. 


Sect. 9.— DECLARATORY STATUTES. 

1316. Declaratory of existing law.] — Declara- 
tory statutes do not prove the law was otherwise 
before, but rather the reverse (Blackstone, J.). — 
Nicol V. Verelst (1779), 2 Wm. Bl. 1277 ; 90 
E. R. 751. 

1317. What sufficient to make statute retrospec- 
tive — Declaratory form,] — Young v. Adams, No. 
1117, ante. 

1318. .] — The use of the words 

“ It is declared ” in a statute does not neces- 
sarily im})ort that the statute is merely declara- 
tory of existing law, iac therefore restrospective. 

The use of the expression “ it is declared ” to 
introduce new rules of law is not incorrect, •& is far 
from uncommon {per Gur.). — Harding v. Queens- 
land Stamps Goishis., [1898] A. G. 709 ; 07 Ij. J. 
P. (1141; 79 L. T. 42 ; 14 T. L. R. 488. 

AmwUUions : — Distd. Re Lovell & Collard’s Contract, J19()7 ] 

1 Cb. 249. Refd. R. v. Lovltt, fl912] A. C. 212. Mentd. 

Lambe r. Manuel, [1903] A. C. 68 ; Cotton v. R... [1914] 

A. O. 176 ; A.-O. v. Bolilios, [1928] 1 K. B. 798. 

1319. Later statute correcting error in 

former statute.] — An Act of I’arliament made to 
correct an error by omission in a former statute 
of the same session, has relation back to the time 
w'hen the first Act was passed. — ^A.-G. v. Pouoett 
(1810), 2 Pi-ice, 381 ; 14(5 E. B. 130. 

1320. Explanatory of former statute.] — 
This Act is to “ explain ” the former. Sect. 1 
provides for settlements by renting for the futm'e. 
Sect. 2, therefore, unless it be retrospective, is 
without object (1*ARKE, J.). — B. v. Durrley 
(Inhabitants) (1832), 3 B. & Ad. 405 ; 1 L. J. 
M. G. 37 ; no E. R. 108. 

Annotation : — Distd. Young v. Adams, fl898J A. C. 469. 

1321. .] — Merchant Shipping Act, 

1889 (c. 08), is retrospective, as it declares what the 
meaning of the principal Act of 1854 always has 
been, & by it the wortl “ ship ” in the Act of 1854 
includes “ foreign ship.”— .loNios v. Bennett 
(1890), 03 L. T. 705 ; 0 Asp. M. L. C. 590, 
1^. G. 

13'22. .] — A.-G. r. Theobald, No. 1237, 

ante. 

1323. .] — lie Lovell & Collard’s 

Gontraut, [1907] 1 C^h. 249 ; 70 L. J. Ch. 240 ; 
96 L. T. 382. 

Annotation : —Mentd. Re De Leeuw, Jakena v. Central 

Advance & Discount Corpn., [1922] 2 Ch. 540. 


PART IV. SECT. 9. 

I. Action for custom's duties — Sui^seQuent Act passed imposing duties — Whether amounting to legislaiivc declaration that 
y previously non-existent ] — Grinnkia r. 11. (1888), 16 S. C. R. 119. — CAN. 
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Statutes. 


Sect. 10.— ENABLING STATUTES. 

1324. When statutes enabling — Acts authorising 
companies to make railways.] — Acts of Parlia- 
ment authorising cos. to make railways are now 
regarded as but enabling statutes, which give 
powers, but do not render compulsory or obli- 
gatory the exercise of those powers.-^coTTiSH 
North Ea.stt:rn Ey. Co. v. Stewart (1859) 3 
Macq. 382 ; 33 L. T. O. 8. 307 ; 5 Jur. N. S. 007 ; 
7 W. K. 458, H. L. 

JnnotcUkms .—AvlA. II. v. G. W. Ujr. (1893), 62 L. J. Q. B. 

.')72. Refd. Taylor r. Cbirhester & Mldliurst Ry. (1867), 

L. R. 2 Exeb. 356 ; Dorlaston L. B. v. L. & N. VV. Ky., 

[1894) 2 Q. B. 694. 

1325. Absence of compulsory words — 

Effect of acts done In pursuance of statute.]— 

(1 ) One must look at tlie Act to see whether there 
arc words of compulsion ; but if enabling words 
only are there to be found, then they are not word.s 
of coinpulsion according to the ordinary con- 
struction of the English language (Lord Esher, 
M.E. ). 

(2) . . . Take those acts; without the Act of 
Parliament do tliey contain an obligation, because 
you have done those acts, to go on Ai do something 
else ? ... If you say that the doing of those acts 
turned the permissive words in the Act of Parlia- 
ment into compulsory Avords, you must find that 
enactment in the statute ; & if you do not find it 
there, then the doing of the act afterwards cannot 
make it compulsory that they should go r)n & do 
something else (Lord Esher, M.K.). 

(3) The Iruth is, that when a statute confers 
powers upon a public body tho’c may be duties 
Avhich arise out cjf the powers when they are 
exercised, but the mere fact that sucli powers are 
conferred involves no implication, when the statute 
is silent upon the point, that the powers must be 
<*xercised. Penni.ssive words arc not compulsory 
(BenvEN, L.J.). — K. V. Great Western 11 y. Go. 
(1893), 02 L. .T. Q. B. 572 ; 09 L. T. 572 ; 9 T. 
L. K. 573 ; 37 Sol. Jo. 009 ; 9 B,. 1, G. A. ; affy. 
8. G. tiiih nom. R. v. Great Western Ry. Go., 
/;.r 7>. Ruabon Brick At Terra ('otta Go., 09 
L. T. 443. 

Annotaiionn ; — Generally, Retd. A -G. v. SmipRon, [1901] 2 

Ch. 671. Mentd. Dailaston L. B. r. L. k. N, VV. Ry,, 

[1894] 2 Q. B. 694. 


Sect. 1 1 .—PERMISSIVE STATUTES. 

Sub-sect. 1. — In General. 

1326. General rule — Permissive words not obli- 
gatory.] — Permissive words in an Act of Parlia- 
ment are not obligatory. — Edinburgh, Perth 
Dundee Ry. Go. v. Philip (1857), 2 Macq. 614 ; 
28 L. T. O. 8. 315 ; .3 Jur. N. 8. 249 ; 5 W. R. 377, 
IT. L. 

AnnoMions ; — Consd. ScottlHb North Eastern Ry. v. Stewart 
(18.59), 33 L. T, O. S. 307. Refd. IL v. French (1878), 3 
q. B b. 187 : R. V. O. W. Ry. (1893), 02 L, J. Q. B. 572 ; 
Darlaeton L, B. v. L. & N. W. Ry., [1894] 2 Q. 13. 694. 

1327. .] — It is obviously a strong con- 

struction to treat permissive words as imposing 
a serious obligation (Kay, J.). — Dormont v, 
Furness Ry. Go. (1883), 11 Q. B. D. 496 ; 52 
L. J. Q. B. 331 ; 49 L. T. 1.34 ; 47 J. P. 711 ; 5 
Asp. M. L. G. 127. 

Annotution : — Mentd. The Ella, [1915] P. 111. 

1328. — — .] — R. V. Great Western Ry. 

Co., No. 1325, aide. 


1829. Although serving public pur- 

pose.] — An Act of Parliament authorising & 
empowering a person to improve the passage of 
boats, & for that purpose to cleanse, scour, & 
deepen the river, where & as often as occasion 
should requh’e, although intended to serve a 
public purpose, must bo construed to be per- 
missive only, & not obligatory.^ — Simpson v. A.-G., 
[1004] A. G. 476 ; 74 L. J. Gh. 1 ; 91 L. T. 610 ; 
69 J. P. 85 ; 20 T. L. R. 761 ; 3 L. G. R. 190, H. L. ; 
revsg. 8. G. svb nom. A.-G. v. Simpson, [1901] 2 
Ch. 671, G. A. 

Annotationa : — Mentd. Newcastle v, Workeop U. O., [1902] 
2 Ch. 145 ; Queouboroutrh Corpn. v. Sraeed, D('an (1904), 
68 J, P. 241 : A.-G. V, Antrobns, [1905] 2 Ch. 188 ; Uihden 
r. Skirrow, [1907] 1 Ch. 437 ; Robinaon v. Smith (1908), 
24 L, R. 573 ; lie Hatnehek’B Patents, Ex v- Zeronnor, 
[1909] 2 ('h. ()8 ; A.-G. r. Homer (No. 2), [19131 2 Ch. 
110 ; Folkestone Corpn. r. Brockman, [19i4] A. C. 338 ; 
nammcrtoii r. Dysart, [1916] 1 A. C. 67 ; Morpeth Corpn. 
V. Northumberland 4'armei‘s’ Auction Mart Co. & Robert 
Donkin (1920), 90 L. J. Ch. 420 ; Layxoll v. Thompson 
(1927), 137 L. T, 106. 

1830. When obligatory.] — T emi^le v. Bank of 
England (1802), 6 Vcs. 770 ; 31 E. R. 1300, L. 0. 

1331. Statutes for advancement of Justice — 

Each statute to be considered.] — Cases were cited 
to show that, in the construction of statutes having 
for their object the advancement of justice, per- 
missive words ought to bo treated as obligatory 
& directive. But a rule of that kind will be applic- 
able or inapplicable according to the teinis of the 
pailicular statute (Wright, J,). — R. v. Turner 
(Judge), 11897] 1 Q. B. 445 ; 66 L. J. Q. B. 417 ; 
76 L. T. 556 ; 45 W. K. 316 ; 41 Sol. Jo. 275. 

1332. Private rights to be regarded.]- — M etro- 
politan Asylum District v. Hill, No. 1222, ante. 

1333. .] — JoRDEsoN V. Sutton, South- 

COATES & Drypooi. Gas Co., No. 1411, po.d. 

1334. .] — Wherever according to tlie sound 

construction of a statute, the Legislature has 
authorised a proprietor to make a particular use 
of his land, A the authority given is in the strict 
sense of law permissive merely, A not imperative, 
the Ijegislatme must be held to have intended 
that the use sanctioned is not to be in prejudice 
Cif the common law right of others. — Canadian 
Pacifig Ry. Go. v. Parke, [1899] A. C. 635 ; 68 
L. J. P. G. 89 ; 81 L. T. 127 ; 48 W. R. 118 ; 15 
T. L. R. 427. P. G. 

Annoiotiona : — Consd. A.-G. v. Dorchester Corpn. (1905), 93 
L. T. 290 ; Metropolitan Water Board v. Soloman, [1908] 
2 C!h. 214. Refd. West v. Bristol Tramways & Carriage 
Co. (1908), 72 J. P. 145 ; Hanley v. Edinburgh Corpn. 
(1913), 77 J. P. 233. 

Discretionary powers.] — See Sect. 14, sub-sect. 4, 
post. 


Sub-sicgt. 2. — What Constitutes Statute 
Permissive 

Use of “It shall be lawful.”]— Sect. 13, 
sub-sect. 1, post. 

Use of “ may.”]— Nos. 1355-1360, post. 


Sect. 12.— TEMPORARY STATUTES. 

1336. Continuance of temporary statute — Neces- 
sity for.] — If divers statutes be continued until 
the next Parliament, or next session ; A there is 
a Parliament or a session, A nothing done therein 
as to continuance, all the said statutes are dis- 


PART IV. SECT. 10. 

c. General ruZf-. ]—Euablhig words aro always compulsory where they are words to eiTectuato a legal right. — R. i’. 
r)Aicii.d (N. B.) ( 1911 ). 9 E. L. R. 433 .— CAN. 

PART IV. SECT. 11, SUB-SECT. 1, 

d. Cannd/i Temperanre Act, 186 4, 17, mn.'it be construed aa permisaivc only.] — Wentworth t>. Mathiku, [1900] 

A. r . 212 — CAN. 
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continued & gone. — R esolutions upon the Stat. 
35 ELIZ. C. 1 CONCERNING SECTARIES (1623), Hut. 
01 ; 123 E. R. 1101. 

1336. No particular form of words neces> 

sary.] — A statute intitled “ An Act to indemnify 
certain persons upon the temis in this Act 
mentioned, & for relief of officers, etc.” is continued 
by a subsequent statute made for tliat purpose, 
although, in reciting its title, it is said, ‘‘ upon the 
terms therein mentioned, & for the relief of 
officers, etc.,” for the legislature in continuing a 
statute are not bound to use any particular form 
of words. — B. V. Lonomeau (170.5), 2 Leach, 694 ; 
108 E. R. 448. 

1337. Effect of continuance.] — Though 

the time in a temporary law is expired yet if it 
bo continued Acts may bo laid to be done by 
virtue of the first law. — R. r. Morgan (1736), 2 
Stra. 1066 ; 93 E. R. 1036. 

Jvnotatwv : — Refd. R. v. Smith O’Hrleii (184 8), 7 State Tr. 

N. S. 1. 

1338. On sections not requiring con- 

tinuance.]— The Act of William IV, [1 & 2 Will 4, 
c. LLXXVI] was continued by subsequent Acts 
down to 1889, when the London coal duties were 
abolished, <St the Act was no longer continued. 
(Tpon an information under s. .52 of 1 2 Will. 4, 

c. Ixxvi., for delivoT'ing coal to a pui’chas(*r from 
;i. cart- wit-hout having thereon a iierfect weighing 
machine : — Held : the Act, 1 &. 2 Vict. c. ci., 
continuing the Act of William IV, for the findher 
term of s<wen years, & the subsequent continuing 
Acts, must b(' read as referring to those sects, 
only of the Act which would have expired, if they 
liad no( boon continued, iSc not to the wliole Act-, 
Sc therefore s. .52. wliieh did not require to be con- 
tinued, w.as still in force. Sc the information was 
vigiitly laid under it. — ITougiiton ik Fear 
R hOTifERs, Ltd. Sc Willsiirr. [1913] 2 K. B. .343 ; 
S2 ].. .1. K. B. 650 ; 109 L. T. 177 ; 77 ,T. P. 376 ; 
29 T. L R 410 ; 11 L. G. R. 731 ; 23 (V,x, C. C. 
194, J). C. 

Annotation : Refd. Sponcor v. Hootou, Spencer r. Now(on 

be Pycroft. G N. Hy., Parkiusou v. Wigan Coal Se 

Iron Co., llariiHon v. Wigan Coal & Iron Co. (1920), 37 

T. L. H. 280. 

1339. By general Act.] — A local Act for 

amending the roads Sc highways m the Isle of 
Wight, empowered certain comrs. to take certain 
tolls at' the several turnpikes or toll gates which 
might bo erected on tbe roads by virt ue of the Act. 
'I’he Act authojis(>d the comrs. to borrow money 
foi' tbe luirposos of tbe Act, «fc to mortgage the tolls 
for any t.crm during tlie continuance of the Act, 
as a security for tlic repayment of such money. 

time limited by the Act for its continuance 
bad expired, unle.ss it was continued by the 4 .5 

Will. 4, c. J9, for continuing the Acts for making 
t'Urnpike-ro.ads in Great Britain : — Held : the local 
Act tfiough not CKclusively a tiumpike-road Act 
was within the spirit of, & continued by 4 & 5 
Will. 4, c. 10. — Barnes v. WdiiTE (184.5), 1 C. B. 
192 ; 1 New Sess. Gas. 504 ; 14 L. ,T. M. G. 65 ; 4 
L. T. O. 8. 333 ; 9 Jur. 182 ; 135 E. R. 511. 

1340. Effect of repeal by temporary statute — 
Whether prior law revives — On expiration of re- 
pealing statute.]— Where a statute professes to 
repeal absolutely a prior law & substitutes other 
provisions on the same subject, which arc limited 
to continue only till a certain time the prior law 
does not revive after the repealing statute is spent 
unless the intention of the legislature to that effect 


be expressed. — W arren v. Windle (1803), 3 
East. 205 ; 102 B. R. 576. 

Annotation : — Apld. Taylor v. New Windsor Corpn., [1898) 

1 Q. B. 186. 

1341. — .]- — It is a question of 

construction on every Act professing to repeal or 
interfere with the jirovision of a former law 
whether it operate as a total or a partial Sc 
temporary repeal (Lord Eixenborough, C.J.). — 
R. V. Rogers (1809), 10 East, 569 ; 103 E. R. 891. 

Anmiaiion : — Mentd. B. i'. Allen. B. v. Argent, CrusBall & 

Green, B, u. Chamberlain & Hopwood (1820), 1 Mood. 

C. C. 154. 

1342. Effect of repeal of temporary statute — 
Rights taken away by statute — Whether revived on 
repeal.] — A turnpike Act, passed in 1810 & which 
\5a.s to continue in opor;i,tion for twenty-one years, 
recited that a public bridleway across a farm would, 
if not stopped iqi, be the means of enabling persons 
to evade the tolls granted by the Act, & enacted 
that the bridleway should be vested in the owner 
of the farm m exchange for land of his taken for 
the purposes of the Act, Sc that, after the turnpike 
road had been opened for traffic, the bridleway 
should be stopped up, Sc it should be unlawfiil 
for tlic public to use it. Subsequent statutes 
continued the operation of (he Act till 1856 when 
it was rcp(*aled : — Held : the I'epeal did not revive 
the public right to use the bridleway. — Gavynne 
V. Drewitt, [1894] 2 Gh. 616 ; 63 L. J. Gh. 870 ; 
71 L. T. 190 ; 60 J. P. 104 ; 43 W. B. 551 ; 8 
R. 814. 

1343. - ■ — .] — A municipal corpn. 

having a prescriptive right to take certain cus- 
tomary tolls for the passage of carriages, cattle, 
etc. over a bridge belonging to them, obtained in 
1734 a local Act which, after reciting their right 
to take the customary tolls, enacted that the cus- 
tomary tolls should be & remain vested in them, 
Sc. empowered them to take the said tolls, with 
a variation as to the exemption of freemen of the 
borough. In 1810 tlio corpn. obtained another 
local Act which repealed the former Act Sc 
empowered them to take down the old bridge & 
build a new one & to take tolls which varied from 
the old tolls in amount & subject-matter. This 
Act was temporary Sc bad expired : — Held : the 
pr-escriptive right to take tolls had been merged 
in & extinguished by the statutory right given in 
1734, Sc neither had nor could have been re^uved 
by the later Act, the right to take tolls expired 
with the later Act. — New' Windsor (\irpn. v. 
Taylor, [1899] A. G. 41 ; 68 L. J. Q. B. 87 ; 63 
,T. P. 161 ; 15 T. L. R. 67 ; fiuh noyn. WINDSOR 
Gori’N V. Tayi^or, 79 L. T. 450, H. L. affg. H. C. 
sah riom. Taylor r. New Windsor Gorpn., [1898] 
1 Q. B. 1K(), G. A. 

Annotations: — Consd. A -G. r. Boynolda, [1911] 2 K, B. 

888. Refd. A.-G. i\ Do Keyser’s Boyal not'd, [1920] 

A. C. 508 

1344. Duration of temporary statutes — Whether 
provisions limited to duration of statute.] — 

Steav'enson V. OLn’'ER, No. 2019, 


Sect. 13.— PARTICULAR EXPRESSIONS. 

Sub-sect. 1. — “ It shall be lawful.” 
1345. Obligatory interpretation.] — It is true that 
in many cases the words “ it shall be lawful ” in 
an Act of Parliament are obligatory (Lord Camp- 


PART IV. SECT. 12. 

e. Effect of subsequent Act inahinq 
temporary Act perpetiuil .] — A tem- 
porary Act, when made perpetual by 
a subsequent Act, Is In effect perpetual 


oh inUio.—U. v. Swiney (1832), Ale. 
& N. 131. -IR. 

PART IV. SECT. 13. BUB-SECT. 1. 
13^5 1. Obligatory interpretation,] — 


Whether the words “ It shall be law- 
ful ” in an Act of Parliament are man- 
datory or not, 1 h to bo tleterminod from 
the context & the general scope & 
objects of the enactment . — Re Nichol- 
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Statutes. 


Sect. 13. — Particular expressions : Suh-secis. 1, 2. 
3 & 4.] 

HELL, O.J.). — Castelli V. Gkoom (]852), 18 

Q. B. 490 ; 21 L. J. Q. B. 308 ; 19 L. T. O. S. 121 ; 
10 Jur. 888 ; 118 E. R. 185. 

Anrwtalion Mentd. Browu v. MolloU (1855), 24 L. J. C. P. 


1346. .] — It is urged that the Act only says 

it shall bo lawful for the ct. to order it to be paid 
out. That is the usual courtesy of the legislature, 
dealing with the judicature, “ It shall be lawful ” 
means in substance that it shall not be lawful 
to do otherwise (Jaisu^s, L.J .). — lie Neath & 
Brecon Ry. Go. (1874), 9 Ch. App. 203 ; s%ib nom. 
Ex p. Neath A Brecon Ry. (^o., 43 L. J. Ch. 277 ; 
30 L. T. 3 ; 22 W. R. 242, L. J.T. 


Annntalions : — Reid. Sandcrate L. B. of Healtli v. Pledge 
(1^85^), 33 W. 11 . 505. Mentd. Re Mallow’s Estate (1878), 

J U V./ Jl* U • X o X • 


Obligatory powers.]— .S-cc Sect. 14, sub-sect. 3, 

post, 

1347. Permissive interpretation.] — The words 
“ It shall be lawful for the .said co. to make the 
said railway” [in 12 & 13 Viet. c. lx., s. 3] 
are peruussive only, <Sc not imperative ; A it is 
a safe rule of constiniction to give to words used by 
tlie legislature their natural meaning, when 
absurdity or injustice does not follow from such 
a construction (Jew vis, C.J.). — York A North 
Midland Ry. Co. v. R. (18.53), 1 E. & B. 8.58 ; 7 
Ry. A Can. Ca.s. 459 ; 1 L. R. 119 ; 22 L. .1. 
Q. B. 225 ; 21 L. T. O. «. 11(5 ; 17 ,Tur. 690 ; 1 
W. R. ,358; 17 .T. P. .To. 300; 118 E. R. 657, 
Ex. Ch. ; rersg. S. C. sid) «om. R. v. York A North 
Midland Ry. Co. (18.52), 1 E. A B. 178. 


Jn>u-,iatum3 :--Consd. R. r. L, & Y. By. (1852), 7 By. & Can. 
Cas. 206. Apld. o. W. By. v. R. (1853), 1 E. & B. 874. 
Consd. Juhurf r. Oxford (Bp.) (1880). 5 A])iJ. Cas. 214. 
Apld. R. V. CL W. Ry. (1803). 62 L. .J. Q. H. 572 ; R. v. 
Turner A Hodpson (1807), 76 L. 'J’. .5.56. Consd. A.-O. v. 
Simpson, 1 1001] 2 (.:ii. G71. Rofd. Morgan v. Parry (1856), 
17 (\ B 331: Scottish Norlli Eastern Ry. r. Stewart 
(1850). 33 L. T. O. .S. 307 ; Forbes v, Lee Conservanev 
Booid (1870). 48 L. J. Q. B. 402 ; IL v. French (1879), 4 


0. B. 1). 


Ry. V Rallnny Comrs. & lIustmgH 


Corpu (1881), 3 l!v & Cun. Tr (.’as. 404 : DaHaston L. B. 
V. L. A N. W. By , n8!»4] 2 Q. B. 604. Montd. R. r. 
Amborgato Ry. (1853), 20 L T. O. S. 216; Astley v. 
M. .S. & L. Ry, (1858), 2 De O. A .1. 453 ; Roberts v. 
Rolierts (1 862), 3 15. A S. 183 : 'J’aniar Manure Navigation 
Co. of Proiirictors r Wagstaffc (1803), 4 B. A 288 ; 
Swansea Jniproveinents A Train. Co. r. Swansea A 
Mnuiblos Ry. (1880). 3 Ry. A Can. Tr. C.as. .330. 


1348. — In the special Act [10 A 11 Viet, 
c. ccxxvi. I it was enacted that “it should be huv- 
ful for ” the co, to make a lino Id R., the line 
in question, A if they shall tliink fit “ a branch ; 
A that the lino to R. “ shall commence at,” etc. 
“ A shall terminate at R.” A the branch “ if 
the .same shall be constructed shall be made,” etc. : 
— Held : it was not obligatory on tlie co. k) make 
the line to R., the peculiar words of the special 
Act not taking tlie case out of the general rule. — 
Great Western Ry. Go. v. R. (1853), 1 E. A B. 
87 f ; 17 Jur. 695 ; 118 E. R. 663, Ex. Gh. 


Annotation'^ : — Refd. Forbes V. Loo Conservancy Board 
(1879), 48 L .1. B. 402. Mentd. ShackflJ r. West (18.59), 
2 E. A E, 326 ; Weld r. S, W. By, (1862), 32 Boav. 340. 

1349. Whether court will limit discretion.] 

— Se^nhle : wliere an Act of Parliament says, “ it 
shall be lawful ” to do an^dlung, thereby leaving 
a discretion in ilie person by whom any order or 
adjudication is to be made, the ot. will not lay 


down any rules whereby that discretion may be 
fettered. — L amont v. Beiffb (1842), 6 J. P. 
815. 

1350. Unless nature of Act requires im- 

perative construction.] — In all cases where juris- 
diction is given to the ct. by Act of Parliament 
by the words “ it sliall be lawful,” those words, 
unless they are controlled by other parts of the 
Act, give the ct. a discretion in the exercise of that 
jurisdiction . — He Brh'igman (1860), 1 Drew. A 
Sm. 164 ; 29 L. J. Gh. 844 ; 8 W. R. 698 ; 62 
E. R. 340. 

Annotation : — Mentd. Re Adams’ Trust (1879), 12 Cb. D. 634. 

1351. Onus on person asserting im- 

perative construction.] — (1) The words in a statute 
“ it shall be lawful ” of themselves merely make 
that legal A possible which there would, otherwise, 
be no riglit or authority to do. Their natural 
meaning is permissive A enabling only. Bui 
there may be circumstances wliich may couple 
the pownr with a duty to exercise it. It lies upon 
those who call for the exercise of the power to 
show tliat there is an obligation to exercise it. 

(2) Enabling words are always compulsory 
where they are words to effectuate a legal right. — 
.IiTLiufi V. Oxford (Bp.) (1880), 5 App. Gas. 214 ; 
49 L. .T. Q. B. 577 ; 42 L. T. 646 ; 4 4 J, P. 000 ; 28 
W. R. 726, U. li. ; ajfg. H. G. stih nom. R. v. 
Oxford (Bp.) (1879), 4 Q. B. U. 525, G. A. 

Annotations : — As to (1) Consd. Loosomore v. Tiverton A' 
North Devon Ry. (1882), 22 Ch. D. 25, Apld. Re Baker, 
Nichols r. Baker (1890), 44 Ch. D. 262. Consd. lUver 
Thanicfi Conservators r. Port of I.ondon Sanitary Autho- 
rity, 11891] 1 0. B. 647. Apld. R. V. Turner, [1897] 1 
Q. B. 445. Consd. Southward A Vnuxhall Water Co. r, 
Wandsworth Board of Works, [1898] 2 Ch. 003 ; Mersey 
Docks A Barbour Board v. Hay, [1923] A. C. 345 ; Tate 
& Lyle V. L. A N. E. Ry. A L. M. & S. By. (1926), 43 
T. L. B. 49, Befd. Fleming v, Manchester Corpn. (1881), 
44 L. T. 517 : R. r. Barclay (1881), 8 Q. B. D. 366 ; 
Dormont r. Furness Ry. (1883), 11 Q. B. D. 496; Loduc 
V. Ward (1886), 54 L. T. 214 ; Abergavenny v. LlaudafT 
(Hp.) (1888), 20 Q. B. D. 400 ; R. v. St. Pancras Vestry 
a 890), 62 L. T. 440 ; Klrkheaton District L. B. v. Alnley, 
[1892] 2 Q. B. 274 ; Rnssell v. RussoU, [1895] P. 315 ; Rr 
White (1898), 42 Sol. Jo. 198: It. t*. Locke, [1910] 2 
K. B. 201 : Golden llorseshoe Estates Co. v. R., [1911] 
A. C. 4 80 : R. V. Marshland, Snioeth A Fon District 
Cotnrs , [1920] 1 K. B. 155 ; Taylor v. Faircs (1920), 65 Sol. 
Jo 116. As to (2) Apld. R. r. Mitchell. Nr/), Llvesey, [1913] 

1 K. B. .561. Refd. Kminott v. Star Newspaper Co. (1892), 

9 T. L. R. in, (hnerally, Mentd. S. E. Ry. v. Ry. Comrs. 

A Hastings Corpn. (1880). ,50 L. J. (h B. 201 : tie Serjeant 
r. Dale, Ex J). Dale, Re Perkins v. Enroght, Ex p. Knragbt 
(1881), 43 L. T. 769 ; Control Svales A Carmortbon 
Jmiction Ry. v. L, A N. W. Ry. A G. W. Ry. (1883), 4 
Ry. A Can. Tr. Cas. 211 ; R. v. Bloomsbury County Court 
Judge (1886), 2 T. L. R. G65 ; R. v. London (Bp.) (1889), 

24 Q. 11. I). 213 ; Pure Spirit Co. v, Fowler (1890), 25 
Q. B. D. 235 ; Allcroft r. London (Bp.), Lighten v. London 
(Bp.), [1891] A. C. 006 ; Hokes v. Cox. [1892] P. 110 ; Re 
Knight, [1898] 1 Ch, 257 ; R. v. MetropoUtan Police 
Comrs., Exp. Hollov\ay, [1911] 2 K. B. 1131. 

Discretionary powers.] — iSce Sect. 14, sub-Rect . 4, 

post. 


Sub-sect. 2. — “ Shall.” 

1352. Imperative.] — Stamper v. Millar (1744), 
3 Atk. 212 ; 26 B. K. 923, L. 0. 

1353. .] — Davies v. Evans, No. 1308, post. 

1354. Directory.] — There are many cases where 
“ shall ” has been held to be merely directory 
(Lopes, I4..T .). — He Thurlow (Lord), Ex p. 
Official Beceiver, [1895] 1 Q. B. 724 ; 64 
L. J. Q, B. 479 ; 72 L. T. 642 ; 69 J. P. 309 ; 


sox, Ex p. Nyhkiu: (1882), 8 V. L. R. 
(L.) 292.-~AUS. 

1345 II. — — TiiHxruocTC MuMf’i- 
l'\UTy V. l^ARTUIDOl., (1886), 4 S. C. 
300.- s. AF. 

13471. Pirmis.'ove interpretation.] — 
1 ho w ords “ shall be laivfnl ” always 
imply a discretionary power, except 


when Implied with other provisions 
exclutling all discretion. — R oukuron 
r. Mkvku a Bkknivo (1837), 2 Men. 
38.— S. AF. 


PART IV. SECT. 13, SUB-SECT. 2. 

1362 1. Imperative.] — Interpretation 
Act, 31 Viet. c. 1, 8. 6 (2) (O.), enacting 


that the word “ Bhall ’’ la to be con- 
strued as Imperative, does not Intro- 
duce any new rule, but la declaratory 
only of that OBtaullshed by Judicial 
decision. — Re Lincoln Election 
(1878), 2 A. R. 324.— CAN. 

1862 ii. .] — TtrCKKH v. Kaitt 

Boad District (Inhabitants) (1901), 
20 N. Z. L. R. 607.— N.Z. 
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43 W. R. 403 ; 11 T. L. R. 209 ; 30 Sol. Jo. 300 : 
2 Mans. 168 ; 14 R. 320, 0. A. 


Annoiations ; — Mentd. lie E. A. B. (1901), 85 L. T. 773 ; 
Re Utley (1901), 17 1. L. R. 349 ; Re Ponsford, Ex p. The 
Bankrupt (1904), 91 L. T. 82. 


Obligatory powers.] — S'ce Sect. 14, sub-sect. 3, 

J)08t. 


Sub-sect. 3. — “ May.” 

1356. Usually permissive.]— “ May ” is dis- 
cretionary ; & if the clause had been meant to be 
compulsory, the word “ must ” would have been 
used, wliich would have rendered the passage 
nonsence. ” Deemed ” is discretionary ; both 
those words imply necessarily an exercise of judg- 
ment (Littledale, J.). — De Beauvoik v. Welch 
(1827), 7 B. & C. 200 ; 1 Man. & Ry. K. B. 81 ; 
1 Man. & Ry. M. C. 7 ; 6 L. J. O. S. K. B. 78 ; 
108 E. R. 722. 

1356. .] — There is no doubt that in some 

cases the word “ mu.st ” or the word “ shall ” 
may be substituted for the word “ may,” but tliat 
can be done only for the pm’pose of giving effect 
to the intention of the legislature ; but in the 
absence of proof of such intention the word “ n)ay ” 
must be taken to be used in its natural & tlierefore 
in a peimissiv^e & not in an obligatory sense (per 
('UH.).— Delhi & London Bank v. Ouchajid 
(1877), L. R. 4 Ind. App. 127, P. C. 

1357. .] — Davies v. Evans, No. 1308, post. 

1358. ■ — — .] — 1 think that great misconception 
is caused by saying tliat in some cases ‘‘ may ” 
means ‘‘ must.” It never can mean ” must ” so 
long as the English language retains its meaning. 
, . . There is given by the word ” may ” a power 
as to the exercise of which there is a discretion 
(OoTTijN, L.J .). — lie Baketi, Nichols v. Baker 
(1800), 41 Oh. D. 202 ; 50 L. J. (h. 001 ; 02 L. T. 
817 ; 38 W. R. 417 ; 0 T. L. R. 237, 0. A. 
Annotations : — A pld. Re .Tohannisborg Land & Gold Trust 

Co,, [1892J 1 Ch. 583: R. r. Mitchell, Ex p. Livesay, 

ilJli.lJ 1 K. B. 501. Mentd. Re Brlgga, Earp t\ Briggs 

(1891), 7 T. L. R. 491 ; Re Evans, Exp. Evans, [1891] 1 

Q. B. 143; Re Lcuix, 'J’ura v. Einuierson. 11895] 1 Ch. 

052 ; Jie Whlbiker, Whitaker v. Palmer (1900). 83 L. T. 

312 ; ir’c Kenward, Hammond v. Eade (1900), 94 L. T. 277. 

1359. .] — Originally, & apart from sur- 

roundmg circumstances, the word ” may ” m 
a statute means ” may ” & nothing else. . . . 
But it is equally clear that there are cases where 
the word “ may ” has the effect of ” must.” . . . 
Regard must be had to the surrounding cu’cum- 
stanccs to discover whether the word ” may ” is 
to have a permissive or a compulsory meaning 
(Lord Coleridge, J.). — R. v. Mitchell, IJx p. 
Livesey, [1013] 1 Iv. B. 501 ; 82 I.. J. K. B. 153 ; 
108 L. T. 76 ; 77 J. P. 3 48 ; 20 T. L. R. 3 57 ; 23 
Cox, C. C. 273, D. C. 

1360. Although “shall” used In other 

parts of Act.] — Looking at sect. 159, I find the 
word ” may,” whilst in every other sect., the 
word “ shall ” is emi)loyed ; this seems to show 
that the powers given to the board are sometimes 


discretionary, &> sometimes imperative. In this 
case, I think the legislature meant to give a dis- 
cretion to the board to make this order, for the 
inconvenience would have btjen very great if it 
had been imperative. — R. v. Wandsworth Dis- 
trict Board of Works (18.58), 0 W. R. 570. 

1361. Imperative construction.] — S tamper v. 
Millar (1744), 3 Atk. 212 ; 20 E. R. 023, L. (1 

1362. .] — There ar(? Acts of Parliament in 

which the word “ may ” has been construed as 
if it were imperative, but that cannot bo so hero 
(Grove, J.). — Widnes Alkali Co., Ltd. v. 
Sheffield & Midland Ry. Co.’s Committee 
(1877), 37 L. T. 131, D. C. 

1363. Act creating public duty.] — Where a 

statute directs a thing ot a public natm‘ 0 , ” may ” 
is understood as ” shall.” — R. v. Barcow (1003), 
2 Salk. 600 ; 01 E. R. 510. 

Annotations : — Consd. Jones i’. Harrison (1851), 2 L, M. & P. 

257. Expld. Julius V. Oxford (Bp.) (1880), .5 App. Cas. 

211. Befd. R. V. Woolez A Bliss, Re Hart (1800), 8 Cox, 

C. C. 337 ; Mersey Docks A Harbour Board e. Huy, 

[1923] A. C. 315, 

1364. Act relating to exercise of judicial 

duties.] — There is no doubt that ” may ” in some 
instances, especially where the enactment relates 
(<o the exercise of judicial functions, has boon 
construed to give a power to do the act, leaving 
no discretion as to the exercise of the power when 
the facts are such as to call for it (Blackburn, J.). 
— Bell v. Crane (1873), L. R. 8 (^. B. 481 ; <12 
L. J. M. C. 122 ; 20 L. T. 207 ; 37 J. P. 711 ; 21 
W. R. Oil. 

Annotation :—Refd. Davios r. Evans 11882), 9 Q. B. D. 238, 

1365. Inferred from suirounding circum- 

stances.] — K. V. Mitchell, JSx p. IrvesEY, No. 
1350, ante. 

1366. Construction doubtful Absurdity re- 
sulting from importing discretion — Modification to 
avoid ineffective construction.] — Macdougall v. 
Paterson, No. 1101, post. 


Sub-sect 4. — ‘‘Shall and may.” 

1367. Whether discretionary or imperative- 
imperative.] — ‘‘ Sliall & mav ” in Acts of Parlia- 
ment, or in private constitutions, are to be con- 
strued imperatively.— A. -G. v. Lock (3744), 3 
Atk. 364 ; 20 E. R.'807, L. C. 

Annotation: — Mentd. St. Mary, Castlegato v. St. Mary, 
BiHhopblll the Elder (1852), IG J. P. 87. 

1368. .]— (1) When a statute declares 

that something “shall” be done, the language 
is considered imperative, & the thing must be 
done. (2) Wliore the word “ may ” is used, the 
language is as a general rule permissive. (3) No 
doubt in many cases, the phrase “ shall & may be 
lawful,” has boon constru(‘d as imperative by the 
cts. (Grove, J.). — Davies p. Evans (1882), 9 
Q. B. 1). 238 ; 51 I.. J. M. C. 132 ; 40 L. T. 418 ; 
40 J. P. 471 ; 30 W. U. 548, J). C. 

Annotations .—As to (2) Apprvd. Grncock r. Grooock, [1920] 
1 K, B. 1. Consd. Colohoster v. Peidc, [1920] 2 K. B. 300. 
Oencrally, Reid. Re Woodall (1888), 57 L. J. M. C. 71. 


PART IV. SECT. 13, SUB-SECT. 3. 
13551. Usually permissive.] — Smith 
r. Watson (1900), 4 C. L. R. 802.— 

AUS. 

1355 ii. .1 — BEUNABDrNr. North 

Dufferin Municipalitt (Man.) (1891), 
19 S. O. K, 581.— CAN. 

1366 ill. .1 — Mattonv. R. (1897), 

6 Exoh. C. R. 401.— CAN. 

1356 iv. .] — In a statute pro- 
viding that municipal corpus, may pass 
bye-laws in relation to certain enume- 
rated matters, the word “ may ” Is 
permissive only. — S peakman Cal- 
OART CORPN. (1908), 1 Alta. L. R. 
464 ; 9 W. L. R. 264.— CAN. 


1355 V. — .] — Re Coal & Petro- 

Act, Johnston v. Minister of 
Lands (B. C.), [1919] 3 AV. W. R. 81.— 
CAN. 

1361 i. Imperative construction.] — 
Whore a statute says a thitig may bo 
done which is for the puldio bonollt, it 
shall be construed that It must bo 
done ; the word may ” Is held to be 
Imperative. — Ex p. OmnERT (1873), 
14 N. B. R. (1 Pug.) 231.— CAN. 

1361 ii. .] — The word “ may ” in 

35 Viet. c. 26, 8. 24 (D), Is obligatory, 
& not mci*ely permissive. — A itohkson 
V. Mann (18^3), 9 P. 11. 473.— CAN. 

1361 iii. .]— J?c Dwvkr & Port 


Arthur CoRPN. (1891), 21 O. 11. 175. — 

CAN. 

1361 iv. — .] — In a statute provid- 

ing that the ct. may perform a judicial 
act for the benefit of a party under 
given circumstances, the word may ” 
is imperative. — Fenson New West- 
minster Gortn. (1897), 6 B. C. R. 
621.— CAN. 

1361 V. .]— The word “ uaay ” 

Involves a duty. — R. v. Si’KRDaices 
(N. B.) (1911), 9 E. L. R. 433.— 

CAN. 

1361 Vi. .] — R. (Local Govern- 
ment Board) v. Lettkrkenny Union 
Guardians, [1916] 2 I. R. 18. — IR. 
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Statutes. 


Sed. 13 . — Particular expresaions : Svb-aecta. 4t<& 5* 
Sect 14 ; Sub-aecta. 1 2. ] 

1869. When clause for public benefit.] 

— “ Shall & may ” are only imperative [in an Act 
of Parliament], when the clause is for the public 
good or benefit. — R. v, Flockwold Inolosube 
Combs. (1817), 2 Chit. 251. 

1370. — Unless absurd consequence 

results.] — The words “ shall & lawfully may ” 
are in their ordinary import obligatory, & ought 

. . . according to the established rules, to have 
that construction, unless it would lead to some 
absurd or inconvenient consequence, or be at 
variance with the intent of the Legislatm’e, to be 
collected from other parts of the Act (Parke, B.). 
— Chapman v. Milvain (1850), 5 Exch. 61 ; 1 

L. M. & P. 209 ; 19 L. J. Ex. 228 ; 15 L. T. O. S. 
7 ; 14 Jur. 251 ; 155 E. R. 27. 

Anrudatims : — Consd. B. v, R'ltchard (1861), Le. & Ca. 31. 
Refd. Boardahaw v, Londeaborough (ISf)!), 2 L. M. & 1*. 
561 ; Boll V. Fisk (1852), 12 C. B. 463 ; Cobham t?. Hol- 
combe (1860), 8 C. B. N. S. 814. Mentd. O’Flaherty t’. 
M’DoweU (1857), 6 H. L. Cus. 142 ; Coe v. Wise (1866), 
L. R. 1 Q. B. 711. 

1371. — — Unless at variance with Inten- 

tion of Legislature.] — CiiArjuAN Milvain, No. 
1370, anic. 

1372. Inference from subject-matter.] 

— Where the words “ shall & may ” are used in a 
statute though they prinid facie import that the 
Act to be done is discretionary yet the nature of 
tJic subject-matter may require them to bo con- 
strued as meaning something imperative. — Re 
Newport Bridge (1859), 2 E. & E. 377 ; 29 L. J. 

M. C. 52 ; 24 J. P. 133 ; 6 Jur. N. S. 97 ; 121 E. K. 
142 ; sub nonu R. v. Monmoutusuike JJ., 1 
L. ^J\ 131 ; 8 W. R. 02. 

Antiotationa : — Apld. R. r. Oxford (Bp.) (1870), 4 Q. B 1). 
525. Refd. Forbes tj. Lee Coasorvancy Board (1879), 4 
Ex. D. 116 ; Julius v. Oxford (Bp.) (1880), 5 App. Cas. 

^ 1 .L* 

1373. - — Prima facie discretionary,] — Rc 

Newport Bridge, No. 1372, ante. 


Sub-sect. 5. — Other Cases. 

1374. “ Deemed ” — Discretionary.] - De 
Beauvoir v. Welch, No. 1355, ante. 

1376. “ Are to be done ” — Whether directory or 
imperative — Necessity for Inquiry in each case.] — 
R. V. London County JJ. & London County 
COUNCTL, No. 1282, ante. 

1376. “ It Is declared ” — Correct for Introduction 
of new rules of law.] — Harding v. Queensland 
Stamps Comrs.. No. 1318, ante. 

1377. “ Preference.”] — Marron r. Cootehill 
No. 2 Rural Council, No. 1405, post. 


Sect. 14.— STATUTORY POWERS AND DUTIES. 

Sub -SECT. 1. — In General. 

See, generally, Public Authorities, Vol. 
XXXVIII., pp. 15 et aeq. 

Particular Instances .] — See Titles paaaim, 

1378. Section giving powers of one party to 
another — New powers given to first party in later 
section — Whether new powers acquired by other 
party.] — Where one sect, of a statute gives to A. 
the power which B. has, <Sc a subsequent sect, gives 
B. new powers, A. does not acquire the now powers 
given to B. — Edwards v. Hodges (1855), 15 C. E. 
477 ; 3 C. L. R. 472 ; 24 L. J. M. C. 81 ; 24 L. T. 
O. S. 237 ; 1 Jur. N. S. 91 ; 139 E. R. 510. 

1379. Power conditional on performance of act — 
Subsequent Impossibility by act of law — Whether 
power exercisable without performance of act.] — 
Shrewsbury (Earl) v. Scott, No. 50, ante. 

1380. Special aflirmatlve powers — Not required 
because general power given — Whether negative 
Imported.] — Wlien there is a special allirmative 
power given which would not be required because 
there is a general power, it is always read to import 
the negative (Jessel, M.R .). — Rx p. Stephens 
(1870), 3 Ch. D. 659 ; 40 L. J. (.^i. 40. 

.-—Mentd. fie Trado-Mk. “Alpine” (1885), 2D 
Cb. D. 877 ; i?c Van Duzer'a Trado-Mk , lie Leaf’s Trado- 
Mk (1887), 31 Ch. D. 023 ; Pirle v. Goodall, 11802] 1 Ch. 
35 : Hr Wrlffbt, Croablov’s Appln. Roj al Baking I’owdor 
Co. of Now York, LIDOO] 2 Ch. 218. 

1381. Implied duties— Duty to use reasonable 
care.] — It would seem to me to be contrary to 
natural justice to say (liat Pniiiament intimded to 
impose upon a public body a liability foj* a thing 
which no reasonable care & skill could abviate. 
The duty may notwithstanding be absolute ; 
but. if so, it ouglit to be imposed in tlio clearest 
possible terms. J'he intention of the Ijegislature 
is U) be gathered from the language used & the 
subje-ct-mattor. Whore the language used is 
consistent with either view, it ought not to be so 
construed as to inflict a liability, unless the party 
sought to b(^ charged has been wanting in tlie 
exercLsc of due & reasonable care in the perform- 
ance of the duty imposed (Bre'it’, J.). — Hammond 
IK St. Pancras Vestry (1874), L. R. 9 C. P. 310 ; 
43 L. J. 0. P. 157 ; 30 I.. T. 290 ; 38 J. P. 450 ; 
22 W. R. 820. 

Annotations : — Consd. Flfnilns r Manebeat/or Corpu., (1881). 
44 L. T, .517; Bateman v. I'oplar Dietrlet Beard of 
Works (No. 2) (1887), 37 Cb. U. 272. Apld. Baron r. 
PortHlado-by-Sea U. C. (1 899), (58 L. .7. Q. B 919. Consd. 
Wilson's Music & General PrlntJup f5o. v. Finsbury B. C., 
11908] 1 K. B. 563. Refd. Humphroys v. Cousins (1877), 
46 L. J. y. B. 438 ; Stretton’s Derby Brewery Co. v. 
Derby Corpu., [1891] 1 Ch. 431 , ITloe v. South Metro- 
politan Goa Co. (1895), 65 L. J. Q, B. P26 : yuecnboroufcb 
Corpn. IK Snieed, Dean (1904), 68 J. P. 214. Mentd. 
Bateman v. Poplar District Board of Works (1886), 33 
Cb. D. 360. 


PART IV. SECT. 13, SUB-SECT. 6. 

f. “ —Adams u. Rogers, 

{1007J V. L. R. 245.— AUS. 

g;. Statement required hy staiute to 
hr " ngned tty the applicant or his 
attorney ” — Siytuilure of apphrani’s 
name by his father in his presence 
trheiher sufficient.] -ELhiOTr v. Hall, 
[1909] S. R. Q. 340.~AUS. 

h. “ By any other means what. soever.”] 
— Stki-henh V. Jayasinga (1913), 15 
W. A. L. R. 55.— AUS. 

k. “ Herein contained.”] — The words 
“ herein contained,” In 16 Vlot. c. 183, 
e 11, must be applied only to the 
clause in which they ocomr, & not 
in the whole Act — that bcinff in this 
COSO the reasonable, & in general the 
more obvious, though not Inevitable, 
construction — McGill v. Pettcr- 
noRouGH & Victoria Municipal 
Council (1854), 12 U. 0. R. 44.— CAN. 

l. “ Peer .”] — He AsrnoDEL TOWN- 


HuiP School Section No. 5, Trubteks 
& Humthrikh (1891), 24 O. R. 6«2. — 

CAN. 

m. "As soon as possiltle.”] — The 
words “ 08 soon as possible ” mean 
within a reasonable time. — Tuf. Bea- 
trice (1895), 4 B. C. H. 347.— CAN. 

n. “ fneonte .”] — A.-G. of Briti.sh 
Columbia v. Dbtrum (B. C.), [1904J 
A. C. 144.— CAN. 

o. “ A caveat .”] — The words “ a 
caveat ” in Real Property Act, R. S M., 
1902, c. 148, 8. 127, in view of Inter- 
pretation Act, R. S. M., 1902, c, 89, 
s. 8 (m), cannot be construed to moan 
“ only one caveat.” — Alloway v. St. 
Andrews Rural Municipality (1905), 
15 Man. L. R. 188,— CAN. 

p. ” Statute .”] — Such reference to 
a “ statute ” In a provincial Act 
means, unless there Is something In 
the context to the contrary, a statute 
of the Legislature which Is speaking. ~ 


R. & At.berta Provincial Treasurer 
r. Canadian NoarnKUN Ry. Co. & 
Canadian National Ry. Co., [1921] 
1 W. W. U. 1178 ; 16 Alta. L, R. 220 ; 
58 D. L. R. (521.— CAN. 

q. ” IMslrirt."] — Archibald v 
Boyer, 11924] 1 D. L. R. 897 ; .57 
N. S. R. 12.— CAN. 

r. “ Allow.”] — The word “ allow ” 
implies a sanction, direct or Imlireot.— 
R. V. Farr, [1914] C. P. 1). 36.— S. AF. 

PART IV. SECT. 14, SUB-SECT. 1. 

t. Act priind facie unlawful.] — An 
Act which is pritnd facie unlawful can- 
not be JustiOod as an act done under 
statutory authority unless the act is 
expressly authorised by tlio statute, 
or Is the necessary result of the doing 
of that which is so authorised. — 
Fullarton V. North MELBouitNB 
Elbctrio Tramways Lighting Co., 
[1910] V. L. R. 231 : 21 C. L. R. 181.— 
AUS. 
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1382. Provision of requisite accommoda- 

tion — In respect of which power given.] — (1) When 
an Act authorised the exaction of a toll, the 
accommodation for whicli the toll is authorised 
must be provided. 

(2) The Earl of A. . . . applied to Parliament 
for an Act which, in the first instance, assumed the 
shape of a private bill, but wliich must be judicially 
noticed as a public Act, & must have all the 
operation of a public Act (Lord Cairns, C.) 

(3) It is recognised by an Act of Parliament 
wldch was procured by a private person, &> from 
its nature must be taken to imply a contract, 
made effective by the sanction of the Legislature, 
between the nobleman who obtained it on his 
own representation . . . tliat of the persons 
whom it directly affects (Loro OTIaoan). — 
AiTON V. yTKPHEN (1876), 1 App. Cas. 456, H. L. 

Annotation: — Aa to (1) Distd. South Staffordshire Miucs 

Drainage Comrs. v. Elwoll (1927), 97 L. J. X. B. 13. 

1383. Powers ancillary to exercise of powers — 
Whether all ancillary powers implied.]— Dudley 
CoRPN., No. 941, ante. 

1384. .] — In cver^^ case it is for a 

corpn. ... to show that it has affliTnatively an 
authority to do particular acts ; but ... in 
applying that principle, the rule is not to be 
applied too narrowly, <fe the corpn. is entitled to do 
not only that which is expressly authorised, but 
that which is reasonably incidental to or conse- 
quential upon that which is in terms authorised 
(Saegant, J.). — A.-G. V. Fuiaiam Corpn., [1921] 
1 Ch. 440 ; 90 L. J. Ch. 281 ; 125 L. T. 14 ; 85 
J. P. 213 ; 37 T. L. R. 156 ; 19 L. G. II. Ill 

1385. " --,]— A statutory power to do 

certain things is not to bo read as not cxtAmding 
to other things ancillary thereto, such as in an 
electric system the erection of poles whereon to 
hang the wires. — Winnipeg Electric Ky. Co. 
V. Winnipeg City, [1912] A. C. 355 ; 81 L. J. P. C. 
193 ; 100 L. T. 388, P. C. 

1386. Applications for extension of powers 

—At ratepayer’s expense.] — If there were an un- 
limited power for bodies of tliis kind to apply 
wherever they thought fit to Parliament at the 
expense of their constituents, one can easily see 
there would be a great deal of that kind of pro- 
fessional business got up which would be done at 
the expense of the ratepayers ; & it is much better, 
as it seems to me, that persons who do seek to 
obtain Parliamentary powers should do it at the 
risk of satisfying Parliament it is right (James, 
V.-C.). — A.-O. V. West Hartlepool Improvement 
Comrs. (1870), L. It. 10 Eq. 152 ; 39 L. J. Ch. 621 ; 
22 L. T. 510 ; 18 W. R. 685. 

Annotations : — Extd. A.-G. r. West Biding of Y'orkfihire 

Hivera Boai-d 0905), 69 J. P. 177. Refd. Hood r. N. E. 

By. (1870), 19 W. R. 200 : A.-G. r. Merthyr Tydfil Union, 

11900] 1 Ch. 616. 

1387. Powers under two statutes — Under which 
statute power exorcised.] — Where a public body 
has powers under two Acte, it must be taken to 
have proceeded under that which gave it the most 
advantages. — Prehn v. Bailey, The Ettrick 
(1881 ), 6 P. D. 127 ; 46 L. T. 399 ; 4 Asp. M. L. 0. 
465, C. A. 

Annotaiiona : — Apld. Fulham Vestry v. Minter, [1901] 1 

K. B. 601. Mentd. Qroenshlelds, Cowl© v. Stephens, 

[1908] * K. B. 


1888. — -.] — Senible : where a public 

body may have acted under two statues, one of 
which increases its liability, & there is no e\T,dence 
to show under which statute it did act, the pre- 
Bumjition is that it acted in pursuance of that 
statute under wliich its liability was not increased. 
— Burton v. Salford Corpn. (1883), 11 Q. B. D. 
286 ; 62 L. J. Q. B. 668 ; 49 L. T. 43 ; 47 J. P. 
614 ; 81 W. R. 816. 

Annotation : — Apprvd. Graham v. Newcastle-upon-Tyno 
Corpn., [1893] 1 Q. B. 643. 

1389. — .] — If a public body is enabled 

t-o exercise public powers under either of two 
statutes, it is to be deemed, if tliore is any difference 
in respect of the two, to take it under the statute 
under which it takes most benehcially (Phii.lI- 
MORB, J.). — Fulham Vestry v. Minter, [1901] 

1 K. B. 501 ; 70 I.. J. K. B. 318 ; 84 L. T. 49 ; 65 
J. P. 180 ; 49 W. R. 415 ; 17 T. L. R. 192, 
D. C. 

An7u>tation8 : — Reid. L. C. C. r. Wandsworth B. C.. [1903] 

1 K. B. 797 ; Herne Bay U. C. v. l‘ayno (1907), 70 L. J. 
K. B. 085. 

Powers confined for public benefit — Compulsory 
purchase .] — See Compulsory Puruiiasb of IjAnd, 
Vol. XI., pp. 103, 120, Nos. 4, 130, 131. 

1390. Limitation on contractual rights conferred 
by statute — Necessity for express words.] — Wliere 
by sta.tute contractual rights are conferred, clear 
words are required in the statute in order to place a 
limitation upon those contractual rights. — Morris 
& Baktert, Ltd. v. Loughborough Corpn., [1908] 
1 K. B. 205 ; 77 L. .T. K. B. 91 ; 98 L. T. 269 ; 71 
J. P. 521 ; 51 Sol. .To. 824 , 6 L. G. R. 55, C. A. 

Annotation : — Consd. Bourne Sc noUlngsworth v. Marylebono 
B. O. (1908), 72 J. P. 129. 

1391. Variation of statutory duties by common 
law principles.] — VTiere a statute authorises the 
doing of a particular thing, & provides what are 
to be the rights A; obligations flowing from such 
action, it is to be considered as a code complete 
in itself, & no common law principle can be invoked 
to vary or add to the obligations imposed by the 
statute. — S harpness New Docks & Gloucester 
& Birmingham Navigation Co. v. A.-G., [1915] 
A. C. 654 ; 84 L. J. K. B. 907 ; 112 L. T. 826 ; 
79 J. P. 305 ; 31 T. L. R. 254 ; 59 Sol. Jo. 381 ; 
13 L. G. R. 563. H. L. ; revsg. S. C. snb nom. 
A.-G. V. Sharpness New Docks & Gloucester 
Birmingham Navigation Co., |1914j 3 K. B. 1, 
C. A. 

Annotations: — Consd. A -G. v. G. N. By., [1916] 2 A. C. 
366 : A.-G. for Ireland r. Laguu Navigation Co., [1924] 
A. C. 877 ; Mauehebter Corpn. v. Audenahaw U. C. Sc 
Denton U. C.. [1928] 1 Ch. 763. Reid. Worsborough 
U. D. C. V. Barneloy British Co-op. Soo. (1914), 111 L. T. 
429 ; Butt r. 'Westou-Super-Maro U. C., [1922] 1 A. C. 
310 ; Weldeu v. Smith, [1924] A. C. 484. 


Sub-sect. 2.— Construction. 

Sec, generally. Public Autiioiuties, Vol. 
XXXVlil., pp. 19-22, Nos. 100-121. 

1892. Construed strictly.] — Words creating a 
power must bo strictly interpreted (Tindal, C.J.). 
— Edwards v. Exeter (Bp.) (1839), 6 Bing. N. C. 
652 ; 7 Scott, 652 ; 9 L. J. 0. P. 87 ; 3 Jur. 725 ; 
132 E. R. 1251. 


a. Effect of statutory ratification o 
■ : ■ * _■ 10 Goo. 4, c. 11, die 

not expressly authorise the Cobourg 
Harbour Co. to build a wharf In front 
of the street In question, the recognltloi 
of the right In subsequont 8tatu">8 
Held : siifladeut. — S tantuly c. Perri 
(1877), 2 A. R. 196 ; affd. (1879), ' 
S. O. K. 350.— CAN. 


PART IV. SECT. 14, SUB-SECT. 2. 

b. General rule.] — It Is a matter 
of couetniotlon of a legislative Act 
whore it merely confers a permissive 
right (whlcli Is optionally oxercisablei, 
on a local body or enjoins the per- 
formance of an obligatory duty. — 
SmiATRE Bara Bazaar Co., Ltd, r. 
Banooox Municipal Corpn. (1927), 


I. L. R. 5 Bon. 722.— IND. 

1392 1. Construed atrictly .] — ESQUl 
MALT Sc Nanaimo Ry. Co. v, Wn:.80N 
Sc McKenzie, Esquimalt & Nanaimo 
Ry. Co. v. Dunlop (B. C.) (1920), 54 
D. L. R. 584.— CAN. 


1392 11. .] — Monohrifpbw. Perth 

Harbour Comrs. (1846). 6 Bell, Sc. 
App. 333 ; 18 Sc. Jur. 631.— SCOT. 
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Sect. \4i.-—Slaiutory poivcrs and duties : Sub-sects. 2, 

1393. .] — A statutory power must be 

strictly construed. — Ke Suitors’ Fee Fund, Ex p. 
Additional Clerks in Tajxing Masters’ Office 
(1806), 14 L. T. 819, L. 0. 

1394. Power lor public benefit — Liberal con- 
struction.] — An Act empowering a co. to contract 
for purposes of public advantage ought not to 
receive a narrow construction. — D over Gas Co. v. 
Dover Corpn (1856), 7 Do G. M. & G. 645 ; 25 
L. T. O. S. 277 ; 19 J. P. 615 ; 1 Jur. N. S. 812 ; 
44 E. R. 212, L. JJ. 

1395. How intention of legislature 

measured.] — In the construction of powers con- 
ferred by Act of Parliament upon public bodies, 
acting for the public benefit alone, tlio intention of 
the legislatm'o is not to be measured by the more 
guarded powers given to public cos. established for 
trading purposes. — N orth London Ry. Co. v. 
Metropolitan Board of Works, Winter v. 
Same (1859), John. 405; 28 L. J. Ch. 909 ; 33 
L. T. O. S. 382 ; 23 J. P. 516 ; 5 Jur. N. S. 1121 ; 
7 W. R. 040 ; 70 E. R. 479. 

Annotaiions : — field. Hughes v. MotropoUtuu Board of 
Works (1861), 4 L. T. 318. Mentd. Macoy v. Metropolitan 
Board of Works (1804), 33 L. J. Ch. 37 7 ; Tcmplo Pier 
Co. V. Metropolitan Board of Works (186.5), 12 L. T. 3b!) ; 
Metropolitan Board of Works v. Mot. Ry. (186!)), L. 11. 

4 C. P. 192 ; Re Dudley Corpn. (1881), 8 Q. B. D. 80 ; 
Lewis V. Woston-Super-Maro L. B. (1888), 40 Ch. U. 5.5 ; 
Jones r. Conway & Colwyu Bay Joint Water Supply 
Board, [1893] 2 Ch. 603. 

1396. Power to alter provisions of Act — Strict 
interpretation.] — When an Act of Parliament 
confers a power ujion a separate body to make 
alterations in tliat wliich the legislature has 
prescribed, we should look at the Act with a 
certain degi'ee of care, almost with strictness, m 
order to ascertain the true sense of the language 
used ; & that we must take care not so to con- 
strue it as to enable that body to make altera- 
tions which were never intended to bo witliin 
their province (Pollock, C.B.). — City of Dublin 
Steam Packet Co. v. Tiiomi»son (1800), L. R. 

1 C. P. 355 ; Dar. & Ruth. 309 ; 35 L. J. C. 1». 
198 ; 15 L. T. 112 ; 12 Jui-. N. S. 720 ; 14 W. R. 
370 ; 2 Mar. L. C. 412, Ex. Ch. 

1397. Power affecting private rights — Protec- 
tion given by saving clause — Saving clause liberally 
construed.] — That a public body . . . should be 
empowered by Parliament to sell, for money, to 
private persons the riglit to execute, for their own 
benefit, works injuriously^ affecting the land of 
an adjoining proprietor without compensating him 
for that injm'y ... is inconsistent witli the 
ordinary principles & with the general course of 
public legislation on such subjects. \Wien, there- 
fore, we find in the Act which is alleged t-o confer 
such powers a saving clause in . . . large & 
untechnical terms, by which . . . this class of 
rights may be sufiiciently protected, 1 think we 
ought not to hesitate to construe it so as to afford 
that protection (Lord Selborne). — Lyon v. 
Fishmongers’ Co. (1876), 1 App. Cas. G02 ; 40 
L. J. Ch. 68 ; 35 L. T. 509 ; 25 W. R. 105, H. L. 

Annotationa : — Consd. Goolden v. Thames River Conserva- 
tors (1887), 4 T. L. R. 187. field. Boll v. Quebec Corpn. 
(1879), 6 App. Cas 84 ; Cale. Ry. v. Walker’s Trustees 


(1882), 7 App. Caa. 259 : Horner v. Whitechapel Board of 
Works (1885), 55 L. J. Ch. 289 ; Lawoa v. Turner & Frere 
(1892), 8 T. L. R. 584 ; Rlvor Thames Conservators v. 
Smeod, Dean, tl897J 2 Q. B. 334 ; Boyce v. Paddington 
B. C., [1903] 1 Ch. 109. Mentd. Burgas v. Northwlok 
L. B. (1880), 6 Q. B. D. 264 ; Fritz v. Hobson (1880), 14 
Ch. D. 542 ; Vernon v. St. James, Westminster Vestry 
(1880), 16 Ch. D.449 ; A.-G. of Straits Settlmt. v. Wemyss. 
(1888), 13 App. Cas. 192 ; North Shore Ry. v. Pion (1889), 
14 App. Cos. 612 ; Ramuz v. Southend L. B. (1892), 07 
L. T. 169 ; Hindson v. Ashby, [18961 2 Ch. 1 ; Ellis v. 
Bedford, [1899] 1 Ch. 494 ; Chaplin r. Westminster Corpn., 
[1901] 2 Ch. 329 ; Mellor v. Wahnesloy, [1905] 2 Ch. 164 ; 
Wednesbury Corpn. v. Lodge Holes Colliery Co. (1906), 
5 L. O. R. 43 ; Jones v. Llanrwst U. C., [1911] 1 Ch. 393 ; 
A.-G. of Southern Nigeria v. Holt (Livorpool), A,-G. of 
Southern Nigeria v. Maclver, [1915] A, C, 599 ; Montreal 
City V, Montreal Harbour Comrs., Tetroault v. Montreal 
Harbour Comrs., 11926] A. C. 299. 


Sub-sect. 3. — Obligatory Powers. 

Sec, also. Sects. 10, 11, 13, ante. 

1398. When power obligatory — Powers for public 
purpose.] — Where an Act of Parliament gives to 
certain persons a special limited authority, & 
requires them to exercise it for a public purpose, 
the ct. in its discretion will order them to exercise 
it, although the time directed by the Act for its 
exei'cise may have passed. — R. v. Norwich Corpn. 
(1830), 1 B. & Ad. 310 ; 8 L. J. O. S. K. B. 359 ; 
105) E. R. 802. 

Annotations: — field. Bowdon v. Hall (1843), 4 Q. B. 840 ; 

R. V. St. Mary, Newington Grdns. (i851), 17 L. T. O. S. 

163 ; ilochoHtor Corpn. v. R. (1858), E. B. & E. 1024 ; 

11. V. Hanley Rovising Barrister, It. v, Stoko-ou-Trout 

Town Clerk, [1912] 3 K. B. 518. 

9130. .] — There Ls abundant authority 

to show that where a statute gives an authority 
to do an act which the public interest demands, 
especially w^horo judicial functions are created, 
words which would seem to give merely an option 
should bo so construed as to confer a duty ; but 
in the cases illustrating this principle, the rule has 
been acted uiion only w'hore the general object & 
intention of the Act are best supported by so 
holding (Pollock, B.). — Forbes v. Lee Con- 
servancy Board (1879), 4 Ex. D, 116 ; 48 L. J. 
Q. B. 402 ; 27 W. R. 088. 

Annotations : — afield. Boynton v. Ancholme Droiniigo & 

Navigation Corar'^., [1921] 2 K. B. 213. Mentd. The 

Burlington 1895), 72 L. T. GU2. 

1400. Where co-relative duties Im- 

plied.] — R. V. Great Western Ry. Co., No. 1325, 
ante. 

1401. — — Act to be done In certain event — 
Obligatory on happening of event — & application 
for exercise of power.] — (1) Wliere a statute con- 
fers an authoiity to do a judicial act in a certain 
case, it is imperative on those so authorised, to 
exercise the authority when the case arises, &> its 
exercise is duly applied for by a party int/erested, 
& having the right to make the ajiplication. 

(2) If it be doubtful in which sense the word 
“ may ” is used, we should bo justified, by the rule 
of construction to which we have referred, in 
considering whether absurdity or repugnance would 
not follow from holding that a discretion was given, 
& might accordingly modify the word so as to 
avoid that consequence (Jervis, C.J.). — Mac- 
dougall V. Paterson (1851), 11 C. B. 755 ; 0 
Exch. 337, n. ; 2 L. M. & P. 081 ; Cox, M. & H. 


1392 iii. -.] — Aberdeen Com- 

MEUoiAL Co. & Aberdeen Lime Co. v. 
Great North of Scotland By. Co. 
(1878), 3 Ry. & Can. Tr. Caa. 205. — 
SCOT. 

1392 iv. -,] — Statutory powers 

grautod to u municipality so far as they 
are made use of for the purpose of 
levying monetary charges must be 
strictly construed. — Gkbmiston Muni- 


cipality V. Rand Cold Storage Co., 
Ltd., [1913] T. P. D. 530.— S. AF. 

0 . Distinction between affirmative 
comnutnde negaiive prohibitions .] — 
Ramesiiur Singh v. Sheodin Singh 
(1889), 1. L. It. 12 All. 510.— IND. 

PART IV. SECT. 14, SUB-SECT. 8. 

1398 i. When power obligatory — Powers 


for public purpose .] — When a public 
body or a co. is established by statutes 
or Is Incorporated for special purposes 
only & Is altogether the creature of 
statute law the proscriptions for Its 
acts & contracts are Imperative & 
essential In their validity. — Mathkra 
Mohan Salia v. Kumabsalia & Chit- 
tagong District Board (1915), L L. It. 
43 Calo. 790.— IND. 
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644 ; 21 L. J. C. P. 27 ; 18 L. T. O. 8. 139 ; 15 
.T. P. 803 ; 15 Jur. 1108 ; 138 E. R. 072. 

Annotations: — As to (1) Consd. Re Newport, Brldfre (18r)9), 
2 E. & K. 377 ; JtiUus v. Oxford (Bp.) (1880). 6 App. Ooh. 
214. Refd. Crake v. Powell (18.'j2), 2 K. & B. 210 ; York 
& North Midland Ry. u. R. (18.'j3), 22 L. J. Q. B. 225 • 
Morisae v. Royal Brltiah Bank (1856), 1 O. B. N. S, 67 : 
R. V. Wollez & Bliss, Re Hart (1860), 8 Cox, C. C. 3.37 • 
Taylor v. Falres (1920), G5 Sol. Jo. 110. Oewrallu, Refd! 

K. V. Mitchell, Ex p. Llvesey, [1913] 1 K. B. 561. Montd 
Meredith v. Gittina (1852), 18 Q. B. 257 ; Colllus v. John- 
son (1855), 16 0. B. 588 ; Bailey & Poprf? v. Brxant (1858). 
28 L. J. Q. B. 86 ; Butler v. Ablewhato (1859), 6 C. B N. K 
740 ; Corbett v. General Steam Navigation Co. (1859), 28 

L. J. Kx. 214 ; Dunaton v. Patereon (1859), 23 L. J. C. P 
97 ; Pierim v. Knatchbull (1865), 18 C. B. N. S. 798 ; 
Alexander v. Jones (1806), L. R. 1 Exoh. 133 ; Emdon v. 
Carte (1881), 19 Ch. H. 3ll, 

-.] — Compare Nos. 1330, 1331, ante. 


Sub-sect. 4.— Discretionaby Poavers. 

1402. Exercise of discretion- -Whether court will 
interfere — Bond, fide exercise - Power to take land.] 

If a railway co. are actinpc maid fide, & trjing under 
their Act of Parliament to get possession of land 
which they mean to ajjply to different ]>urposos, 
a ct. of equity may be justified in interfering by 
an injunction to prevent tliem ; but if they act 
bond fide, tlioy must bo considered the propoj- 
judges of the portion of land which is required, foi 
their legitimate purposes, (fc 5\liether they will or 
will not take the lands. Tliis is the construction 
to be put on all legislative powers, whether the 
language be that tlie co. may take so mueh of the 
lands as are necessary or so much as is required 
or is expedient, or, as in this case, simply, that 
they may take the land.s for the pui’poses of their 
undcrtalang. — Stockton <k Darlington Hy. Oo. 
V. Brown (1800), 9 11. L. Ca.s. 240 ; 3 L. T. 131 ; 
24 .T. P. 803 ; 0 Jur. N. S. 1108 ; 8 W. R. 708 ; 
11 E. R, 721, If. L, 

Annotations : — Consd. Flower v. li. B. & S. C. Ry. (1865), 2 
Brow. & 8in. 330 ; .lames v. Lovel (1887). .56 L T. 7.39. 
Extd. Lewis r. Wo.ston -Super-Mare Jj. B. (1888), 40 Ch, 1). 
55. Apld. Stroud V. VVaudsworth Distriet Boai'd of 
Works (1894), 70 L. T. 190. Expld. & Distd. L 4c N. W. 
Ry. V. Westminster Corpu., (19041 1 Ch. 759 (See [1905] 
A. C. 426). Refd. Simpson r. South Staffordshire W.ater- 
works Co. (1865), 4 Do G. .T. iV Srn. 679 ; City of Glasgow 
Union Ry, r. Cale. Rv. (1871), L. R. 2 Sc. & Div. 160 ; 
Temple e. Flower (1872), 41 L. J. Ch. 604 ; Krringt,on r. 
Met, Dist. Ry. (1882), 19 Ch. ]), 559 ; Wilkinson v. Hull, 
etc., Ry. & Dock Co. (1882), 20 Ch. D. 323 ; Roberts v. 
Hopwood, (19251 A. C. 578 ; Short Poole Corpn , 
11926] Ch. 66. Mentd. Kemp r. S. E. Ry. (1872), 7 Cb. 
App. 364 ; Hooper r, G. W. Ry. (1877), 2 Q. B. 1). .339 ; 
Betts V. G. E. Ry. (1879), 28 W. R. 50 ; L. 4t S. W. Ry. 
r. Gomm, (1882), 20 Ch. D. 5G2 ; L. B. & S. C. Rv. r. 
Truman (1885), 11 App. Cas, 45 ; (\ & S. L. Ry. u. L. C. C. 
(1891), 65 L. T. 362 ; Goldberg r. Liverpool Corpn. (1900), 
82 L. T. 362 ; Conron v. L, C. C., [1922] 2 Ch. 283. 

1403. By the court — Unfettered discretion,] 

— When a tribunal is investc^l by Act of Parlia- 
ment or by Rules with a discretion, without any 
indication in the Act or Rules of the grounds 
upon which tlie discretion is to be exerci.sed, it 
is a mistake to lay down any ruU'S with a view of 
indicating the particular gi'ooves in whicli the 
discretion should run, for if the Act or Rides did 
not fetter the discretion of the judges why should 
the ct. do so ? (Bowen, L.J.). — Gardner v. Jay 
( 1885), 29 Oh. D. 50 ; 54 L. ,T. Oh. 702 ; 52 L. T. 
395 ; 33 W. R. 170, O. A. 


1404. Whether Judicial or ministerial act.] 

— If defts. intended to act under the statute, & 
eiTonoously acted under a wrong sect., they would 
not be liable in f4ie ab.senco of malice if the act was 
not merely ministerial (Lord Esher, M.R.). 

When a public duty is imxiosed on persons which 
they undertake to jicrform, & tlie performance of 
that duty depends ui)on the exercise of discretion, 
the carrying out of that duty cannot be said to be 
a merely ministerial act, but must be considered 
for the purposes of protection as a judicial act 
(Lord Esher, M.R.). — Partridge v. General 
Council op Medicaj. Education & Registration 
op XTnited Kingdom (1890), 25 Q. B. D. 90 ; 59 
L. ,T. Q. B. 475 ; 02 L. T. 787 ; 55 J. P. 4 ; 38 
W. R. 729 ; 0 T. L. R. 313, C. A. 

Annotation : — Refd. Everett «. Grilllths, [1921] 1 A. C. 631. 

1405. Words importing discretion — “ Prefer- 
ence.”] — It must bo presumed jn the ease of public 
bodies . . . that they liave acted bond fide till 
the contrary be in-oved (Lord Atkinson). 

In connection with the performance of an 
administrative act the word “ preference ” as 
applied to the doing of the act, normally iniiiarts 
a choice to do or not to do it ivhieh resides in the 
administrator, albeit subject to limitations (Lord 

SUAINER). MaRRON V. (.lOOTl-RIlJ.L No. 2 RuRAL 

Council, [1915] A. C. 792 ; 81 L. 3 . P. C. 125 ; 
79 J. P. 401 ; 13 L. G. R. 901. II. L. 

Permissive statutes.] — See Sect. 11, ante. 


8ub-se(^t. 5. — Exercise op Power.s. 

A. In General. 

Sec Public Authorities, Vol. XXXVIII., pp. 
15 et seg. 

1406. Power to be followed strictly.] — Entrusted 
as they are by this Act with very extensive 
powers, it is their fdofts.’] boundon duty to keep 
strictly within tliose powers, not to be guided 
by any fancied view of tlie, spirit of the Art wliich 
confers them (Turner, I/.J.). — Tinkler v. Wands- 
worth District Board of Works (1858), 2 
De G. J. 201 ; 27 L. J. Ch. 312 ; 31 L. T. O. S. 
27 ; 22 J. P. 223 ; 4 Jur. N. H. 293 ; 0 W. R. 390, 
L. JJ. 

Annotations : — Apld. Ashworth r, Uebden Bridge L. B. 
(1877), 47 L. .T. Ch. 195 ; Wood v. WiducH Corpn., (1897] 
2 g. B. 357. Refd. St. I.iike’s. MiddP-'^ex Vcbl.ry v. Lewis 
(1862), 1 B. & H. 865 Olddnipli v. St. (Jeorge, Hanover 
Square Vestry (1 86.}), L. T, 11 : Uurgre.ivcH r. 'I'aylor 
(1863), 3 B S. 613 ; Vernon v. St. James, Mehtrnlnstor 
Vestry (1880), ](> Ch. D. 4 49 ; St. James it St, .Tohn 
Clerkenwell Vestrv v. Feury (1890), 24 Q. B. D. 703 ; 
Bobinson r. Sundeiland Corpn. (1898), '8 li. T. 194 ; 
Nlcholl r. Kpplng IT. (\, 1 1899] 1 Ch 8J4 Frost v. Fulham 
Vestry (1900), 82 L. T. 720 Carlton Main Colliery Co. v. 
Hems worth H. D. C,, (1922] 1 Ch. 521. 

1407. .]— Tiio scheme to be made binding 

by this Act ot Parliament can only be made so 
binding if the provisions in this Act of Parliament 
are closely & exactly followed (Kay, L.J.). — J^e 
Neath & Brecon Ry. (lo., [1892] 1 Gli. 310 ; (50 
L. T. 40 ; 40 W. R. 289. C. A. 

1408. .1 — Where you are dealing with a 

statutory body like tliis you have to see what the 
powers are which are conferred by the statute & 
then to come to the conclusion whetlier the thing 


PART IV.SECT. 14,SUB-SECT, 6.— A. 

14061. Power to he followed strictlj/ | — 
Cousiderlng the oxten^Jlve powers 

S oseossed by municipal councils, & the 
anger there ia ol those being used 
unwisely. If not to servo the Interests 
of private Individuals, they should bo 
hold to a strict compliance with the 
statutory requlromcnte when pro- 
^odlng to oxeroiso those powers. — 
White v. LomsE Rura.l Municipality 
(1891), 7 Man. L. H. 231. -CAN. 


1406 ii. .] — In order that a con- 
tract mav ho binding on the Secretary 
of State for India in Council It must 
bo made In strict conformity with the 
provisions laid dowm In the statute 
governing the matter. If It Is not so 
made, it is not valid against him. — 
KT5S.SORAAI l’oi>nAR& Co. V. Secuetauy 
OP State fok Inpia (1926), I. L. R. 
54 C«Ic. 969.-— IND. 

1406iii. -,] — Pereons who acquire 

duties & privileges under an Act of 


JI rx>i iia.j.LLu;ii u duuluu UUUy liH ILH prO- 

visions. — B kadv i>. South Aituoan 
Turf Club (1906), C. T R. 237. — 

S. AF. 


1406 iv. .] — A corpn. created for 

a pai’ticular purpose with statutory 
pow-ers Is not entitled to exercise 
pow'ers not cxpimsly or Impliedly 
authorised, — De villiers v. Pretoria 
Municipauty, 11912] T. P. D. 626. — 
S. AF. 


J. — VOL. XLH. 


AAA 
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Sect. 14. — Statutory ’powers and duties : Subsect. 6, 
A . <& B.j 

done is fairly within ilioir powers, either in actual 
terms or by reasonable implication therefrom, or 
whether it is outside those powers. If it is out.sido 
them, it is of course ultra vires & ought to be 
restrained (Collins, M.K.). — A.-G. v. Pontypridd 
Urban Council, [1900] 2 Ch. 267 ; 75 L. .T. Oh. 
578 ; 95 L. T. 2LM ; 70 J. P. 394 ; 4 L. G. Jl. 791, 
C. A. 

Annotaiioixft : — Mentd. Lain>)eth Corpn. v. South London 
Elootrlo Supply Corpn. (1U()7), 96 L. T. 440 ; Stourcllffo 
Estate Co. v. Bournemouth Corpn. (1910), 79 L. J. Cb. 
455 ; A.-G. v. N. K. By., fl915] 1 Ch. 905. 

1409. Power not to bo exceeded.] — (1) Where 
there is a Parliamentary power to sell in fee, but 
with a restriction of the rights of owmership in the 
purchaser, ^ a conveyance to an owner in fee is 
made under such x><5wcr, sound construction 
requires that the restiiction imposed upon the 
purchaser, who becomes the owner in fee, shall not 
be extended beyond its necessary limits. 

(2 Although the ct. has power "to restrain paities 
from using a building w'hicli has been erected in 
a form that is in violation of the terms of a contract, 
or of an Act of Parliament, yet a small exce.ss in 
the height of a building beyond that to wliich it 
might lawfully have been raised, where no irre- 
parable injury arises from such excess in height 
would not l3e a case in Avliieh the ct . would interfere 
by interlocutory injunction to restrain the use ot 
tlio building after it had been erected. — Dover 
ITarbour (Warden, etc.) v. South Eastern Ky. 
Go. (1852), 9 Hare, 489 ; 21 L. J. Ch. 88G ; (18 
E. K. 603. 

1410. .]— London Assocn. OF Shipow'ners 

A Brokers v. London A India Docks Joint 
(JOMMITTEE, [18921 3 Ch. 212 ; 62 L. J. Gh. 291 ; 
(}7 L. T. 238 ; 8 T. J.. K. 717 ; 7 Asp. M. L. C. 
195 ; 2 R. 23, C. A. 

Anruxtations : —Refd. Barraclouffh v. Brown, 11897] A. C. 
615. Mentd. Guaranty Trust Co, of New York v. Ilauaay, 
[1915] 2 K. B. 536 ; )te Clay, Clay c\ Booth, 11919] 1 Ch. 
60. 

1411. -.J— (1 ) A g.as CO. incorporated by Act 

of Parliament <k subject to the Ga.su'orks Glauses 
Act, 1871, witli power to buy land by agreement, 
but not compulsorily, is liable to .an action for a 
nuisance caused by it in carrying out its works, 
although it is bound under penalty to supply 
gas within certain limits, A; its woiks are carrital 
out on lands sxiccified in its special Act. ''lb 
escape liability it would have to show some statu- 
tory authority, express or by neee.ssary implication, 
to do the paificular thing oomplainod of in the 
way in which it was being done, <k that it was 
impos.bible to exercise the powers conferred without 
causing damage. 

(2) The ct. will grant an injunction to restrain 
the infringement of a legal right by a co. acting 
under statutory jiowevs when pltf.’s rights will not 
be adequately jirotccted or vindicated by damages. 

(3) In dealing with the question of remedy by 
injunction or damages m such a case, the ct. 
ought to take care to prevent undertakers with 
statutory powers from exceeding those powers, & 
under pretence & colour thereof in effect expro- 
jiriating landowners whose lands are outside 
their real scope. — JoRDESON v. Hutton, Houth- 
COATEs & Drypool Gas Oo., [1899] 2 Ch . 217 ; 
68 L. J. Ch. 457 ; 80 I.. T. 816 ; 63 J. P. 092 ; 
16 T. L. K. .374, (\ A. 

Ann/xUitiimn • — As 1o (1) Befd. Ooldbcrpr r. Idverpool Corpn. 

0 900), 82 ly. T .302 ; BnU-hollor v. 'J’unbndgo Wells Gas 
Co. (1901), 8i L. T. 705 Generally, Henid. Home & 
Colonial Stores v. Colls (1901), 85 L. T. 701 : Halt Union 
V, Brunner Mond, [1906] 2 K. B. 822 ; EnKllsh v. Metro- 
politan Water Board, [1907] 1 K. B. .588; Fletcber v. 
Birkenhead Corpn., [1907] 1 K. B. 205. 


1412. -.] — The rule of law has been laid down 
that it must be shoum that the business can fairly 
be regarded as incidental to or consequential upon 
the use of the statutory powers (Lord Lore- 
burn, C,). — A.-G. V. Mersey By. Co., [1907] 
A. C. 416 ; 76 L. J. Ch. 568 ; 07 L. T. 524 ; 71 
J. P. 449 ; 23 T. L. B. 684 ; 61 Sol. Jo. 624, II. L. 

Annotations : — Apld. Deuohar v. Gaa Light & Coke Co., 
[1924] 2 Ch. 426. Befd. Re Kingsbury Colllorles & Mooro's 
Contract, [1907] 2 Ch. 259 ; A.-G. & Bristol Waterworks 
Oo. V. West Gloucestershire Water (Tlo, (1909), 101 L. T. 
258. 

1413. .] — Wlien an administrative body is 

authorised by statute to take land compulsorily 
for speciflod purposes, the ct. will interfere if it 
u.ses liiose powers for different purposes. Whether 
it does so or not is a question of fact. The 
administrative body must really intend to act for 
a statutory pm'pose (Lord Loreburn). — Clan- 
RicAiiDE (Marquess) v. Congested Districts 
Board for Ireland (1914), 79 J, P. 481 ; 81 
T. L. R. 120 ; 13 L. G. R. 415, H. L. 

Annotations : — Apld. Sydney Municipal Council n. Campholl, 
[1925] A. C. .338. Retd. Marron v. CootehlU (No. 2) 11. C. 
(1915), 84 L. J. 1*. C. 125. 

1414. Must be bond fide.] — Wlien a statute 
throws a piotection round peusons sued for any- 
thing done in pursuance of it, the question for 
the jury is, whether deft, acted under the bond 
fide belief, that in doing the act he was acting in 
pursuance of the statute, A liad reasonable 
grounds for that beliej. — Danvers v. Morgan 
(1855), 19 J. P. 808 ; 1 Jur. N. H. 1051 ; 4 W. R. 21 . 

1415. .] — Such powers as were conferred 

by Market Act of 1862 are at all events to be 
exercised bond fide & with judgment (Turner, 
L.J.). — Galloway v. London Corpn. (1864), 2 
l)e G. J. & Sm. 213 ; 4 New' Rop. 77 ; 10 L. T. 
439 ; 28 J. P. 4.52 ; 10 Jur. N. S. 552 ; 12 W. R. 
891 : 46 E. R. 350, L. J J. ; on appeal (1866), L. R. 

1 H. L. 34 II. L. 

Annotations : — Apld. East Fremantle Corpn. r. Annois, 
[1902] A C. 213. Bold. Kent Coaat Ry. v. L. C. & D. Ry. 
(1868), 3 (ilh. App. G5C ; Onlnton n. Bristol Corpn a874), 
43 L. .1. Ch. 783 ; Oard v. City of London Hewers Comrs. 
(1885), 28 Ch. D. 486 ; James v. Lovel (1887), .56 ly. T. 
739 ; Lewis v, Weston-snpc’r-Mare L. B. (188H), 40 Ch. 1>. 
65 ; DonaldBon n. South Shields Corpn (1 899), 68 L. J. Ch. 
162; Goldberg v. Liverpool Corpn. (1999), 82 L. T. 362 ; 
Roberts v. CharlngCioss, Euston ik Hampstead R v . (1993), 
87 L. T. 732 ; Conrou v. L. C. C., [1922] 2 Ch. 283: 
Howard- Flanders v. Maldon Coijm. (1926), 135 ly. T. 6. 
Mentd. Caving-ton r. Wycombe Ky, (1HG8), 3 Ch. Ap]». 
377 ; L. C. & D. By. v. London Corpn. (1868), 19 L. T. 
250 ; Baker r. Portsmouth Corpn. (1878), 3 Ex. U. 157 : 
L. B. & S. C. Ry. r. St. Giles, Camberwell Vestry (1879), 

4 Ex. D. 239 ; PollnJ v. Gray, Sturla v. ItYoocla (1879), 12 
Ch. D. 438 ; Swanston v, Twickenham L. B, (1879), 11 
Ch. D. 838 . Robinson c. Barton Eooles L. B. (1883), 8 
App. Cub. 798 ; Bristol Grdus. v. Bristol Corpn. (1887), 
18 Q. B D. .549 : L. & N. W. Ry. r. Westminster Corpn.. 
[1904] 1 Ch. 759. 

1416. .] — The duty of the surveyor in such 

a case is to take all the cii'cumstances of the case 
mte> consideration & come to a conclusion as to 
the be.st course to be pursued & report accordingly, 
& if the court finds that the surveyor has exercised 
his judgment, & come tu a conclusion in good faith, 
it ought not to interfere, although other courses, 
to avoid the necessity of entering on private land, 
might be pointed out & admitted to be practicable, 
or even although engineers of great (‘minonce 
might come forward & say that they themselyos 
would have reported in favour of some alternative 
course. — Lewis v. Weston-Huper-Mare Local 
Board (1888), 40 Ch. D. 56 ; 58 L. J. Ch. 39 ; 59 
L. T. 769 ; 37 W. R. 121 ; 5 T. L. R. 1. 

Annotations : — Reid. Stroud r- Wandaworth Diatriot Board 
of Works, [1894] 1 Q. B. 64: Robinson r. Sunderland 
Corpn., U8991 1 Q. B. 761 : Kondal v. Lewisham B. O. 
(19()3), 07 J. P. 236 ; Roberta v. Hopwood, [1925] A. O. 
678. Mentd. Jones v. Conway & Cohvyn Bay Joint Water 
Supply Board, [1893] 2 Ch. 603. 
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1417. Presumption of bona fldes — Power 

exercised by public body.] — Maiiron v. Cootbhii^ 
No. 2 Rural Council, No. 1405, ante. 

1418. Necessity for Judgment & discretion.] — 

Oalloway V. London Corpn., No. 1415, ante. 

1419. Mode of exercise fixed by statute — No other 
mode to be adopted.] — When a statutory power is 
conferred for the first time upon a ct. & the mode 
of exercising it is pointed out, it means that no 
other mode is to be adopted (Jbssel, M.R.). — 
Taylor v. Taylor, Taylor v. Keily, Ex p. 
Taylor (1875), 1 Ch. D. 426 ; 45 L. J. Ch. 37.S ; 
on appeal (1876), 3 Ch. D. 145, C. A. 

Annotations : — Mentd. Re Harrle's S. E. (1880), 42 L. T. 
683 ; Wenlock v. River Dee Co. (1887), 36 Ch. D. 674. 

1420. Must be compatible with purpose of 
statute.] — Any mode of user by a railway co. of its 
own land is permissible so long as it is not incon- 
sistent or incompatible with the business for which 
compulsory powers have been intrusted to them by 
the legislature, & is not prejudicial to the legal 
rights of others. — Foster v. London, Chatham 
& Dover By. Co., [1895] 1 Q. B. 711 ; 64 L. J. 
Q. B. 65 ; 71 L. T. 855 ; 43 W. R. 116 ; 11 
T. L. R. 89 ; 39 Sol. Jo. 95 ; 14 R. 27, 0. A. 

Annotations •— Apld. Onslow r. M. S. R. h. Ry. (1895), 04 
L. J. Ch. 3.')6 ; Ton Valo Ry. r. Tontyprldd U. D. C. 
(190.'1), 93 L T. 126. Refd. Re Oonty & M. H & L. Ry., 
[18961 2 Q. R. 439 ; Rochdale Canal Co. v. Manchester 
Hhip Canal Co. (1901), 85 L. T. 585 ; A.-O. v. Mersey Rv., 
(19071 1 Ch. 81 ; Youuk v. Liverpool Assint. Com. (1911), 
9 L. G R 366 ; Dundee Harbour Trustees r. Nicol, 
(19151 A. C. 550 : Coimty Hot^l & Wine Cc». v. L. & N. W. 
Ry., [19181 2 K. B. 251 ; Blrkdale District Electric Supply 
Co. v. Southport Corpn., [1920] A. C. 355. Mentd. Mid. 
Ily. V. Wright (1001), 70 L, J. Cli. 411. 

1421. .] — Clanricarde (Marque.s.s) v. 

Congested Districts Board for Ireland, No. 
1413, a)itc. 

1422. .] — A body authori.sed to lake land 

compulsorily for siiecified purposes will not be 
peiTnitted to ('xercise its powers for difieront 
purposes & if it attemiits to do so the cts. will 
interfere (per CuR.), — .S ydney Municipal Council 
r. Campbej.l, [1025] A. 338 ; suh nnm. Sydney 


Municipal Council v. Campbell, Same v. Hughes 
Motor Service, Ltd., 94 L. J. P. C. 65 ; 133 
L. T. 63, P. C. 

Dedication of highways.] — See Highways, 

Vol. XXVI., pp. 290-292, Nos. 225-241. 

1423. Must be reasonable.] — If the Act of Parlia- 
ment has authorised the particular thing to bo 
done, then you cannot sue a man or a co. for doing 
what is a lawful act. In my opinion this principle 
applies, whether the powers are given to public 
authorities acting for the public benefit or to 
railway cos. or others acting for their own profit. 
To this principle there is, however, one qualifica- 
tion which is well settled, & indeed is admitted 
by defts. — namely, that in carrying out works 
authorised by statute you must not act negligently. 
A co. acting under statutory powers is treated as 
a inivatc individual acting within his own rights. 
If a private individual acting within his own rights 
acts negligently, he is liable ; although the act is 
perfectly lawful, if ho does it negligently he is 
liable, so it is with a co. having these powers. 
But there is yet a further proposition which defts. 
in this case deny, but which appears to me to be 
well settled. Not only must a co. not be guilty 
of negligence, but it must also act reasonably 
(Far WELL, J.). — Roberts v. C^haring Cross, 
Euston Hampstead Ry. Co. (1903), 87 L. T. 
732 ; 19 T. 1.. R. 160. 

Annotation • — Apld. noward-Flaiidors v. Maldon Corpn. 

(1926), 135 L. T. 0. 

1424. Must not be negligent,] — Roberts v. 
fiHARTNG Cross, Euston & Hampstead Ry. Co., 
No. 1423, ante, 

B. By Whom Exercisable. 

1425. Exercise Intrusted to several persons — 
Exercise by majority.] — Where a number of persons 
have powers given to meet &, do certain acts, 
winch are of a public nature, the general rule is, 
tliat a majority of those who are appointed mi^t 
meet ; & that, of those who do meet, the majority 
then present may exercise the powers. — R. v. 


1424 i M utit not be nKihoent. 1 - Where 
an Act of Parliament authorises oertnln 
works fc makes no provision for eora- 
ponsatlon to persons Injured liy those 
works, no right of action accrue^ 
provided the works are curried out 
with proper care & skill ; but if they 
are carried out negligently, thou a 
right of action does aeeruo to those 
persons injured, such injury being 
caused by the negligent construction 
of tho works. — Graham v. Boarh of 
Water Shpcly & Sewerage (1891), 
12 N. S. W. L. B (L ) 287 ; 8 N. S. W. 
W, N. 77.— AUS. 

1424 ii. — An action lies for 

doing that which tho Legislature has 
authorised, if it bo done negligently, — 
Vaughan v. Webb (1902), 2 S. R. N, 
a. W. 293 ; 19 N. S. W. W, N. 191. — 
AUS. 

1424 iii. .] — Where a body cor- 
porate created by Statute is given 
power to carry out works, & to collect 
funds for that purpose, the body is 
liable in damages to a person injured 
by tho negligent carrying out of such 
works & the fimds collected must 
discharge that liability. — McGottgh v. 
Fremantle Harbor Trust Comrs. 
(1904), 7 W. A. L. R. 136.— AUS. 

1424 iv. .] — Hancock v. Mid- 
land Junction Municipai-ity Corpn. 
(1926), 28 W. A. L. R. 91.— AUS. 

1424 V. — — .] — There is no remedy 
for damage caused by tho exercise of 
a statutory duty or power unless it is 
given by statute, or unless tho duty 
or power had been negligently 
exerdsed. — Jones v. Viotoria Corpn, 
(1890), 2 B. C. R. 8.— CAN. 


1424 vi ,] — No actimi will He for 

doing that w'hich the Legislature has 
autliorised to bo done, if it ho done 
^vltllout negllgonee, although it does 
occasion damage to any one ; but an 
notion does lie for doing that wlilch 
the ijogisloture lias authorised. If it 
bo done uogUgoutly.- Atcheson r. 
Ror’j’h.e I a Rratrie Rural Muntci- 
PALITV (1893), 9 .Man. L. R, 192.— CAN. 

1424 vii. .] — Whore n statutory 

dutv is imposed on a co., tho to. are 
liable for any damage causetl to tho 
property of another in consequence of 
tlio negligent performance of that 
duty. & the oo. cannot avoid liability 
by showing that the negligeuro was 
that of an iudopondeat contractor 
employed by tho co.— MoRury v. 
Dominion Coal Co., Ltd. (1896), 
40 N. .S. R. 89. — CAN, 

1424 viii. .] — McLean t>. Do- 

minion Coal Co. (1894), 40 N. S. R. 
90, n.— CAN. 

1424 ix. .] — There is no cause of 

action for damages for negligence in 
not performing u statutory duty, or 
not exercising a statutory power, but 
only for negligent acts In the perform- 
ance of tho duty, or tho oxoroise of the 
power. — Gordon r. Victoria Cown. 
(1897), 5 B. C. It. 653.— CAN. 

1424 X. .] — Extraordinary 

powers, conferred by statute, authoris- 
ing Interference with private property 
must be exercised in such a manner 
that tho rights of the owners may not 
bo disregarded. — Montreal Corpn. w. 
Layton (John) & Co., Ltd. (Que.) 
(1913), 47 S. C. R. 514.— CAN. 

1424 xl. — — — M cCrimmonv. Brit- 


Colitmbia Electric Ry. Co, (1914), 
29 W. L. R. 517 ; 7 W. W. R. 137 ; 
20 D. L. R. 834.— CAN. 

1424 xii .] — No action Lies 

against a eo. for doing what the Legis- 
lature has authorised it to do, unless it be 
done negligently, — Eli.iott' v. Winni- 
peg Electric 1?y. Co. (Man.), [1917] 
3 W. W. U. 1120 : 22 Can. Ry. Cas. 
258 ; 38 I). L. R. 201.— CAN. 

1424 xiii. .] — VjzaqapaTam Mu- 

nbtpal Coitncil r. Foster (1917), 
I. L. It. 41 Mad. 538.— IND. 

1424 xiv. .] — If the legislature 

authorises a spcciflc act including 
repeated performance of it at different 
times, or at different places to bo done, 
&■ if tho performance of that act, & 
of every other subsidiary act necessary 
for & idontiral to the performance of 
the main act creates nuisance or causes 
damage, tho local body authorised to 
perform tlie act, caimot bo restrained 
ny Injunction nor made liable for 
damage except on the ground of 
negligence. — Suratke Bara Bazaar 
Co., Ltd. v. Rangoon Municipal 
Corpn. (1927), I. L. IL 6 Ran. 722, — 
IND. 

PART IV. SECT. 14, SUB-SECT. 5.— B. 

d. General rule.] — Where an Act 
of Parliament creates a body with 
certain powers, & requires that an act 
of such body iu tho exorcise of its 
powers should bo done by tho members, 
& no provision is made by or under the 
authority of tho Act for the exercise 
of the powers by a quorum, or by 
part of the whole number of members, 
such act, In order to be valid, must be 
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Statutes. 


Sect. 14 . — SiatiUory powers and duties : Sub’Sect. 6, 
B.t C,, D. db E. ; sub-sects. 6 tS: 7, A. & B.] 

Whttakeb (1829), 9 B. «& C. 048 ; 7 L. J. O. S. 
K. B. 332 ; 109 E. R. 241. 

Annotations :—lRetd. WUkinson v. Malln (1822), 2 Tyr. 

544; Marryatt v. Broderick (1837). 6 L. J. Ex. 113; 

lltswerald’a Case (1809), L. R. f. Exoh. 21 ; R. v. Leeds 

JJ., Exp. Blnns (1906), 95 L. T. 916. 

1426. Delegation — Whether delegation per- 
mitted.] — Where powers & duties were conferred by 
Act of Parliament affecting the rights & interests 
of the public, these powers & duties could bo 
exercised only by the persons or bodies on whom 
they were specially conferred. They could not 
bo delegated nor transfen*od (Chitty, J.). — 
Omnibus Conveyance Co., Ltd. v. Liverpool 
United Tramavays & Omnibus Co. (1882), 26 
Sol. Jo. 580. 

1427. — .] — It was suggested on behalf 

of pltfs. that this would be a delegation of their 
statutory powers, & that the law does not permit 
such delegation ; but we are of opinion that this 
argument cannot bo supported. It is not delega- 
tion on the part of a local authority t-o arrange that 
some other p^Tson shall perform the ministerial 
acts necessary to carry out such works as in the 
exercise of their powers they liave determined shall 
be done, otherwise it would be impossible for such 
an authoritv to employ a contractor (Cozkns- 
Hardy, M.R.). — CoRSELLis V. London County 
Council, [1908] 1 Ch. 13 ; 77 L. J. Ch. 120 ; 98 
L. T. 475 ; 71 J. P. 501 ; 24 T. I., li. 80 ; 

6 L. G. K. 78, C. A. 

1428. ,] — It is well dotennined that a 

statutory co., with powers & obligations, cannot 
delegate those statutory powers (Warrington, J.). 
— Ticehurst k District Water & Gas Co., Ltd. 
V. Gas & Waterworks Supply & Construction 
Co., I/td. (1911), 55 Sol. Jo. 459. 

1429. Power delegated to committee — 

Whether duties may be apportioned.] — Where a 
board constituted by an Act of Parliament are 
authorised by it to delegal e any of tlieir powers to 
a committee, the powers so conferred upon the 
conomittee must be exercised by them acting in 
concert ; k it is nol, comxiet,ent to tlio committee 
to apportion amongst themselves (he duti<‘s so 
delegated to them ; & one of them acting alone, 
pursuant to such apportionment, cannot justify 
his acts undiT the Act of Parliament. — Ck>OK v. 
Ward (1877), 2 C. P. D. 255 ; 40 L. J. Q. B. 5.54 ; 
30 L. T. 893 : 25 W. R. 503, C. A. 

Annotation: — Distd. Agnew v. Manchester Corpn. (1902), 

67 J. P. 174. 

1430. What amounts to delegation — 

Arrangement tor performance by other persons — 
Of ministerial acts.] — Corsellis v. London 
County Council, No. 1427, ante. 


C. Time for Exercise. 

1431. Time fixed — Necessity for strict com- 
pliance.] — Farrell v. Tomlinson, No. 1284, ante. 

1432. Whether applicable to non-statutory 

powers.] — In an Act of Parliament authorising a 
CO. to construct a railway a sect, which provides 
that if the railway he not completed within five 
ycare from ih<* passing of the Act. then, on the 
expiration of that period, the powers by tlie Act 
given to the co. for making & completing the rail- 
way are to cease, only applies to powers which the 
co. could not exorcise except by virtue of the Act. 


— Great Western Ry. Co., v. Midland Ry. Co., 
[1908] 2 Ch. 644 ; 77 L. J. Ch. 820 ; 99 L. T. 676 ; 
ajfd. sub nom. Midland Ry. Co. v. Great Western 
Ry. Co., [1909] A. C. 445, H. L. 

Annotation : — Retd. Met. Ily. v. L. C. C. (1913), 82 L. J. K. B. 
642. 

1433. Exercise after time fixed — By order 

of court.] — R. V. Noiiwicu Corpn., No. 1398, ante. 

1434. Time not fixed — Whether limitation pre- 
sumed.] — Where an Act of Parliament creates a co. 
for the execution of certain works, but does 
not specify any time for their completion, no limi- 
tation will be presumed, & the works may be com- 
pleted at anv period. — T hicknesse v. Lancaster 
Canal Co. (1838), 4 M. & W. 472 ; 1 Horn & H. 
365 ; 8 L. J. Ex. 49 ; 3 Jur. 11 ; 150 E. R. 1516. 

Annotations: — Refd. Bostock v, Sldobottom (1852), 18 
Q. B. 813; Scott v. Ebury (1867), L. R. 2 C. P, 255. 
Inentd. Hodges v. Mot. Ky. (1860), 28 Beav. 109. 

D. Interference by Court. 

1435. Whether court may Interfere — Power 
liable to abuse.] — Wo have no power to limit a 
power given by the legislature, even if we thought 
it liable to be abused, & to be exercised arbi- 
trarily (Lord Campbell, C.J.). — Henry v. New- 
castle Trinity House Board (1858), 8 E. & B. 
723 ; 27 L. J. M. C. 57 ; 22 J. P. 515 ; 4 Jur. N. S. 
685 ; 120 E. R. 269 ; sub nom. R. v. Henry, 30 
L. T. O. S. 256 ; sub nom. Henry v. 'I'rinity House 
(Master Pilots & Brethren), 6 W. R. 232, D. 0. 

1436. Power used for non-statutory pur- 

poses.] — Clanricarde (M.\jiques8) V. Congested 
Dlstriots Board for Ireland, No. 1413, ante. 

Discretionary power given to court .] — See 

No. 1 103, ante. 

E, Excessive Exercise. 

1437. Presumption against extension of powers.] 

— The ct. will not take into consideration the 
I>ossibility of a public co. hereafter obtaining 
extended Parliamentary powers. — G reat Western 
H v. Co. V. Metropolitan Ry. Co. (1803), 1 New 
Rep. 551 ; 32 L. J. Ch. 382 ; 9 .Tur. N. S. 562 ; 
11 W, R. 481 ; on appeal, 2 New Rep. 209, L, JJ. 

1438. Acts outside powers ultra vires — Acts 
within powers valid If separable.] — Tlio agreement 
was admitted to be in other respects within the 
contractual power conferred by the statute, & 
oven if it did conLain stipulations in excess of that 
power it would nevertheless bo valid provided 
those ultra vires provisions were separable from tho 
rest of the ai?reement (per Cur.). — South Eastern 
Ry. Co. v. London Chatham & Dover Ry. Co. 
(1888), 4 T. L. R. 545, H. L. ; affg. S. C. sub nom. 
London, Chatham & Dover Ry. Co. v. South 
Eastern Ry. Co. (1886), 2 T. L. R. 805, C. A. 

1439. .] — A.-G. V. Pontypridd Urban 

CouNcii.. No. 1408, ante. 

1440. Power to do act otherwise unlawful — 
Effect of excess — Abuse treated as wrong ab 
initio.] — Where a person is authorised by statute 
or by tlie common law to do what, apart from such 
authority, would bo unlawful, e.g. to commit a 
trespa.ss, & tho authority is conferred for some 
distinct & definite purpose, & is abused by being 
used for some other & different purpose, the person 
abusing it is treated as a wrong doer from the first, 

& not only as a wrong doer in respect of what can 
be proved to have been an excess of his authority 
(Lord Lindley). — Westmins'jter Corpn. v. 


doiui by all the iii'^Mtibors of tlio body — 
(IKKKN V. B. (1891b 17 V. L. K. 329 — 

AUS. 

PART IV. SECT. 14, SUB-SECT. 5.— E. 
1437 i. Presumption against extension 


of 730U’fri{.]— When tho J.oglslaturo 
gives a CO. express power to do a cert aln 
thing in a epoolal way tt Is to be taken 
primd farie to prohibit by Implication 
any deviation from the power bo given. 
— McGreqok V. St. Ohoix Lumber (3o. 


(N. S.) (1912), 12 E, L. R. 199.— CAN. 

®. Right of indemnity given by Act 
— Whether extending to excessive use 
of powers pitJen.]- -'S tubbs v. Mo- 
SWKENET (1897), 18 N. 8. W. L. R. (L.) 
60.— AUS. 
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London & North Western By. Co., [1905] A. 0. 
426 ; 74 L. J. Ch. 029 ; 93 L. T. 143 ; 69 J. P. 
425 ; 3 L. G. R. 1120, H. L. ; revsg. S. C. suh nom. 
London & North Western By. Co. v. West- 
minster Corpn., [1904] 1 Ch. 759, C. A. 
ArmoUdions : — Refd. II. v. Brighton Corpn., Et p. Sboosmith 

(1907), 96 L. T. 762 ; Conrou v. L. C. C., [1922] 2 Ch. 263. 

1441. Statute imposing duties — Doctrine of ultra 
vires — Immaterial for whose benefit obligations 
Imposed.] — Whero tlio statute does not confirm a 
scheduled contract, but contains an exprt‘s.s enact- 
ment imposing certain obligations upon the co. it 
is not, in my opinion, necessary for the purpose 
of the doctrine of ultra virea to consider whether 
they are imposed for the benefit of the public or a 
class of the public or for a private individual own- 
ing a particular estate. The effect of the statutory 
obligations upon the power's of the co. must in each 
case be the same (Cozens-Hardy, Ij..T.). — 
Corbett v. South Eastern & Chatham Bail- 
ways Managing CoManTTEE, [1906] 2 Ch. 12 ; 75 
L. J. Ch. 489 ; 94 L. T. 748 ; 22 T. L. B. 550, C. A. 
Ann okUion .'—"Retd. A.-O. v. N. E. Ry., [191.5] 1 Ch. 905. 

Whether Injunction granted.] — See Nos. 1782, 
178 i, post. 


Sub-sect. 0. — Interference with Private 

Rights. 

Effect of statutes on existing rights generally.] — 

See Sect. 7, sub-sect. 4, a/ute. 

1442. Power must be clearly expressed.] — 
Simpson p. South Stapford.shire Waterworks 
Co., No. 95, ante. 

1443. Interference with private enterprise or 
adventure — Must be limited to protection of public 
Interests.] — Wandsworth Board of Works v. 
United Telepuoni'’ Co., No. 200, ante. 


SuB-sEC'^r. 7 . — Liability. 

A. In General. 

1444. Erroneous exercise — Whether liability 
exists — Act not ministerial — Necessity for malice.] — 

Partridge v. General Council of Medical 
Education & Registration op United King- 
dom, No. 1401. anle. 

Negligence .]- qcneralhE Public Autho- 
RITIE.S, Vol. XXXVIII., pp. 38-41, Nos. 225-243 ; 
& Titles passim. 

^ Nuisance.] — See, generally, Nuisance, VoI. 
XXXVI., X). 100, No. 77 ; Public Authorities. 


Vol. XXXVIII., pp. 41-50, Nos. 244-291 ; & Titles 
passim. 

Employers* liability — Acts of contractors .] — See 

Master & Servant, Vol. XXXIV., pp. 105, 1G6, 
Nos. 1279-1291. 

Defence of common employment .] — See 

Master «fe Servant, Vol. XXXIV., pp. 218, 219, 
Nos. 1814-1818. 

B. Breach of Statutory Duty. 

1445. Whether action lies.] — If the law casts 
any public duty upon a person, wliich he refuses 
or fails to perform, he is answerable in damages 
to those whom his refusal or failure injures. — 
PTouguson V. Kinnoull (Earl) (1842), 9 Cl. &; 
Fin. 251 ; 1 State Tv. N. S. 785 ; 8 E. R. 412, II. 1j. 

Annotations Refd. Itorlot’s Hospital, FcolIeeH v. Ross 

(1846), 12 Cl. & Flu. .507 ; RoRers r. RujeiuRo Dutt (1860), 

8 Moo. Ind. App. 103 ; Slnolair r. Broughtoo & Govern- 
ment of Imllii (1882), 47 L. T. 170; Allen v. Flood, 

118981 A. t\ 1 ; Evorott v. Grifliths, [1921] 1 A. C. 631. 

Mentd. A.-G. v. Murdoch (1850), 14 Jur. .588. 

1446. .] — If it could have been established 

that deft, was liable in consequence of a brcacli of 
duty imposed on liim by the Act of Parliament, so 
as to make him rosxionsiblc for the same, the 
declaration would then have been, I think, well 
founded (Williams, J.). — General Steam Navi- 
gation Co. V. Morrison (1853), 13 C. B. 581 ; 1 

C. L. R. 103 ; 22 L. .T. G. P. 178 ; 21 L. T. O. S. 
76 ; 17 Jur. 673 ; 1 W. R. 330 ; 138 E. R. 1327. 

1447. Application of doctrine of contributory 
negligence.] — Altliougfi there may be cases, oven 
in actions for neglect of duty, in which the question, 
whether pltf. contributed to the loss or injury by 
his own negligence, may not properly arise on the 
general issue, yet it may arise oven in actions for 
breach of a statutable regulation, where any duty 
has been cast upon iiltf. eitlier by the statute, or 
tlirough his own position or conduct, the neglect 
of which has so far contributed to tlie injury that 
it has not been caused entirely by the wrongful 
act or neglect of deft.s. — Ellis v. London & South 
Western By. Co. (1857), 2 U. A N. 424 ; 26 li. J. 
Ex. 349 ; 2!) L. T. O. S. 389 ; 21 J. P. 791 ; 3 
Jur. N. 8. 1008 ; 5 W. R. 682 ; 157 E. R. 175. 

Annotatums : — Refd. Wyatt r. G. W. Ry. (186,5), 13 W. R. 

837 ; Sneesby r. L. & Y. Ry. (1871), L. R. 9 Q. B. 263. 

Application of “ volenti non fit injuria.”] — See 

Negligence, Vol. XXXVI., x>P- 97, 98, Nos. 
050-052. 

Liability for non-compliance with provisions for 
safety of mines.] — See Mines, Vol. XXXIV., x^P* 
738-741, Nos. 1153-1173. 


PART IV. SECT. 14, SUB-SECT. 6. 

1442 i. Power must be clearlif ex- 
pressed ,] — Unless there Is a elear decla- 
ration In the Act Itself to that effect, or 
unless the surroundjug eircutnstaucc.s 
render that construction iuevitahlo, an 
Act should not ho so cousti ned as to 
interfere with vested rights. — Pe Roden 
&To]{Onto Coiu>n. (1898), 25 A. R. 12. 
—CAN. 

1442 li. ] — Statutes W'hlch en- 

croach upon the rights of the subject 
in respect of his private property, or 
which enable cornns. to take his pro- 
perty without his consent, must be 
construed with the greatest strictness, 
—Smith v. Rortaoe la Pkaikie 
Public Parks Board (1905), 15 

Man. L. R. 249 ; 1 W. L, R. 237.— 
CAN. 

1442 iii. .] — In Interpreting nn 

Act of Parliament imposing a public 
burden, the words thereof should ho 
con.strued favourably to the sublcct, 
& the burden ought not to be imposed 
^ess the language of the Ijoglslature 
be clear & unambiguous . — Re Bkres- 
PORD’s Succession Account (1856), 


28 L. T. (O. S.) 89.— IR, 

f. No enmpensaiion provided for Act 
— IdaintifJ without remedu ] — Leighton 

V. Bkitihh Columbia Ei.ectrio Ry. 

Co. (1914), 20 B. C. K. J83 ; 29 

W. L. R. 303 ; 6 W. W. R. 1472 ; J8 
D. L. R. .505.— CAN. 

g. Statvtory powers vugxie — 
srqxient Act giving same powers more 
precisely— Effect o/.]— Wliorc statutory 

owers affecting private property have 
een conferred in vngiio & general 
terms, a subsequent amending statut e 
jiurportmg to confer the same or 
biiiiilor powers In more precise lan- 
guage, & in a more complete shatie, 
must ho considered as superseding the 
original provisions, os w'oll where the 
amending Act restricts as where it 
extends those provisions. — Selwyn 
County Council d. 8heatk (1888), 
6 N. Z. L. R. 730.— N.Z. 

PART IV. SECT. 14, SUB-SECT. 7.— B. 

14451. Whether action lies.] — Muni- 
ciTAii Tramways Trust v. Sti j'hens 
(1912), 15 C. L. R. 104.— AUS. 


1445 n. -.] — Whero a statutory 

duty 18 imposed, neglect of the duty 
gives tlio party dannullcd tlieroby a 
riglit of action, unless tho person 
damnifled l.s excluded from a particular 
class of persons who oro alone intended 
to be benefited by tlio statute. — ■ 
WiNTERlU'K.V t\ EdMON'J'ON YUKON 

& I’acikk; Ry. Co. (1908), 1 Alta. L. R. 
298 ; 8 W. L. R. 975 ; 9 Can. Ry. Cas. 
7.— CAN. 

1445 iii. ,] — Whore a w'ork Is 

coustructod by a public body under 
tho authority of a statute which gives 
aright to compensation for a oy injury 
done, tho full extent of tho injury 
thereby caused to private iudividuals 
is rocoverablo as cornjiensatlon under 
the statute, uoUvlthstendlng that 
there may have been negligence in the 
execution of the work ; & the fact that 
there has been such nogllgenco docs not 
give rise to an aotiou for damages 
unless It is established that the pubUo 
body has acted in excess of its statutory 
powers. — Grey County (Chairman, 
ETC.) 1). Franktitt (1899), 18 N. Z. 
L. R, 111.— N.Z. 
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Sect. li.—Stahiiory powers and duties : Sub-sect, 7, 
B. & C. ; s'lib-sect. 8. Part. V. Sects. 1 db 2: 
Sub-sect. l.J 

Liability of public authorities for non-feasance.] 

— See Public Authorities, Vol. XXXVIII., pru 
32-38, Nos. 192-224. 

Liability of public authorities for mis-feasance.] — 

See l^TBLic Authorities, Vol. XXXVIII., pp, 
38-50, Nos. 225-291. 

C. Exemption from Liability, 

1448. Penalty imposed by statute for breach of 
duty — Exemption from performance before Act 
passed — Whether exemption continues.] — If a 

statute enacts that certain persons shall either 
perform ceiiain specified duties, or in lieu thereof, 
pay certain penalties, I do not see how such 
persons can be excused from the performance of 
those duties or from the payment of those penalties, 
because tlioy were exempted, before the Act 
passed from the performance of the duties (Lord 
Denman, C.J.).— K. Siviter (1835), 1 liar. & W. 
376 ; 5 Nev. & M. K. B. 125 ; 3 Nev. & M. M. 0. 
200 ; 4 L. .T. M. C. 108. 

1449. Act authorised by statute.] — Where 
authority is given by legislature to do an act 
parties injured by the doing of it have no legal 
remedy (Wilde, O.T.). — Pilgrim v. Southampton 
& Dorchester Ky. Co. (1849), 7 C. B. 205 ; 18 
L. J. 0. P. 139 ; 13 Jur. 515 ; 137 E. K. 83. 

1450. .] — Robert.s V. Charing Cross, 

Euston & Hampstead Ry. Co., No. 1423, ante. 

1451. Entry on land.]~WTiere the legisla- 

ture has imposed on any persons duties the 
discharge of which requires entry on lands, these 
duties are imposed irrespective of the ownership 


of the lands in question, & acts done in due dis- 
charge of such duties do not constitute a trespass. 
— West Hartlepool Corpn. v . Robinson (1807), 
76 L. T. 677 ; 61 J. P. 200 ; 46 W. R. 312 ; 13 
T. L. R. 182 ; 41 Sol. Jo. 267 ; affd., 77 L. T. 887, 
0. A. 

Annotation : — Mentd. Re Stoker & Morpeth Corpn. (1914), 

84 L. J. K. B. 1169. 

1452. Damage necessary result of exercising 

power.] — JoRDESON V. Hutton, Soutiicoatbs 
& Drypool Gas Co., No. 1411, ante. 

1453. Bond flde exercise.] — Lewis v. Weston- 
Super-Mare Local Board, No. 1410, ante. 

1454. Dispensing power in respect of part of 
statute — Whether applicable to other provisions.] — 
Where in each of several provisions in a general 
Act of Parliament dealing Mith railways a certain 
precaution is imposed for the prevention of acci- 
dents, in one provision a limited dispensing 
power is given to t)mit such precaution, the dis- 
pensing power must be conllned to the particular 
provision in which it occurs, «Sc cannot be extended 
so as to exonerat/O a co. from liability for an 
accident arising from the absence of such pre- 
caution under one of the other provisions. — Grand 
I'runjc Ry. Co. of Canada v. Washington, [1899] 
A. C. 275 ; 68 T.. J. P. C. 37 ; 80 L. T. 301, P. C. 

Exemption of public authorities.] — See Public 
Authorities, Vol. XXXVIII., pp. 22-32, Nos. 
122-191. 

Statutory protection generally.] — See 

Public Authorities, Vol. XXXVITI.,pp. 101-130. 


Hub-sect. 8.- -Remedies. 

See Part VIII., post. 


Part V. — Criminal and Penal Statutes. 


Hect. 1.— in general. 

1455. Nature of penal Act.] — Anon. (1508) 
Kcil. 95 ; 72 E. R. 260. 


Sect. 2.— CONSTRUCTION. 

Hub-sect. 1. — In General. 

1456. Strict construction.] — Anon. (1508), Keil. 
95 ; 72 E. R. 260. 

PART IV. SECT. 14, SUB-SECT. 7.— C. 

1449 1. Act authorised by fdatnte ..] — 

McDoneli. r. Ontario, .Simcoe & 

Huron Hailroad Union Co. (1854), 

11 U. C. R. 271.— CAN. 

1449 0. .]— If any public or pri- 

vate body charged with the execution of 
a statute honestly Intends to put the 
law In motion & really & not unreason- 
ably believes in the existence of facts, 
which. If existent, would justify such 
action, A' acts accordingly, sucJi conduct 
will he In pursuance of the statute & 
will be protected. — Dhonuu Dagdu 
r. Skobetary or State ton India 
(1912), I. L. R. 37 Bom. 101.— IND. 

1449 ill. . ] — If a public body act- 
ing In the execution of a public trust & 
for the public benefit, do an act which 
they am authorised by law to do, & 
the act, though done in a proper 
manner, causes special injury to a 
particular person, that person has no 
remedy, vmiess one Is given by Statute. 

— Jobannesbuko Market Concession 
& Building Co., Ltd. v. Rand Plaque 
Committee, {190.5] T. S. 40G, — S. AF. 

1449 iv. ,] — If a municipal coron. 

“ acting in the execution of a public 


1457. .] — Cgurteen’s Case (1618), Ifob. 

270 ; 80 E. R. 416. 

Annatahons ■ — Reid. R. v. Tuokor (1693), 12 Mod. Rop. 51 ; 
Scott t’, Schawrtz (1739), 2 Com. G77. 

1458. .] — Por all slatiites that give costs are 

to 1)0 takcD strictly, as being a kind of penalty 
(per CiTR,). — Cone v. Bowles (1691), 1 Salk. 205 ; 
91 E. R. 1S2 ; sub nom. Coan v. Boavles, Garth. 
179. 

Annofafums :~Kefd. Dibbcn Cooke (1735), 2 Stra. 1005 ; 
R. V, Cilastonbury (1736), Leo tenm. Hard. 'S.'ib ; Murray 


trust A for the public benefit, do an 
act which they arc authorised by law 
to do, & do it in a proper manner, 
though the art so done works a snocial 
injury to a particular Individual, the 
Individual Injured cannot maintain 
an action. He is without remedy, 
unless a remedy Is provided by the 
statute.” Hut ” suen powers are at 
all times to ho exercised bond fidi & 
with judgment Sc discretion.”-- I‘kni,n- 
suiJi Abattoirs, Ltd. v. Care Town 
Corpn., [1915] App. D. at p. 079. — 
S. AF. 

1 449 V, . ) — The general rule that 

statutory authority to construct a 
work excuses from liability for damages 
thereby caused to third persona is 
subject to the proviso that the work 
ho not negligently executed or main- 
tained. — New Heriot Gold Mining 
Co., Ltd. v. Union Government, 
[1916] App. D. 415.— S. AF. 

PART V. SECT. 2. SUB-SECT. 1. 

1456 1. fftrtrt construction.! — Re 
Spark (1844), Ros. & Eq. Jud. 1. — 
AUS. 

1466 li. .] — The rule that a penal 


I statute shall ho construed strictly does 
not imply that the narrowest meaning 
of which they ore suscoptlhle, must 
))C given to its words The rule of 
Interpretation & construction really 
is that such statutes are to be taken 
as not Including anytlilng which is 
not within their letter & spirit, which 
is not comprised in their words & which 
la manifestly not Intended by the 
Legislature. — O’Grady v. Wiseman 
(1900), Q. R. 9 K. B. 169.— CAN, 

1466111. .]— R.r.WlLNEFP (N.S.) 

(1906), 1 E. L. R. 267.— CAN. 

1466 iv. ,] — PatrIQUIN r. CO- 

VERT (1907), 42 N, S. R. 66.— CAN. 

1456 V. ,] — Re Edmonton Hide 

& Fur Co. (Alta.). [1919] 3 W. W. R. 
53 ; 48 D. L. R. 181.— CAN. 

1456 vi. .] — JUOOOMOIIUN Buk- 

siiKE V. Roy Motiiekranath Chow- 
dhry, Roy Kistonath Ciiowdrt & 
Roy Preonath Chowdry (1867), 7 
W. R. P. C. 18 ; 11 Moo. Ind. App. 
223.— IND. 

1456 vil. . 1 —Re Wairau EiiEO- 

TION Petition (1912), 31 N. Z. L. R. 
321,— N.Z. 
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i'. Nichols (1830), 6 Bing. 630 ; 11. v. York City JJ. (1834), 
1 Ad. & Kl. 828. 

1469. .1 — Jenkins v. Hatton (10.59), 2 

Sid. 129 ; 82 E. R. 1294. 

1460. .] — R. IK Peckham (1697), as reported 

in Comb. 439 ; 90 E. R. 577. 

Annotation : — Uentd. R. v. Clog (1720), 1 Stra. 475. 

1461. .] — This being in the nature of a 

penal statute, must be construed strictly. — Kent 
V. Whitby (1738), 3 Bro. Pari Cas. 487 ; 1 E. R. 
1451, II. L. 

1462. .I—Hooker V. Wilks (1740), 2 

Stra. 1120 ; 93 E. R. 1077. 

Anrwtaiitms : — Mentd. R. v. Myttou (178.5), 1 Hong, K. 13. 
.333 ; Grant v. Hnlton (1817), 1 13. & Aid. 131. 

1463. .J — Cook v. Shone (1710), Barnes, 

12 ; 94 E. R. 783. 

Annotation : — Mentd. Lewis v. Shelley (1810), 2 Marsh. 426. 

1464. .] — Every law made introducing a 

capital punishment must be construed strictl^^ — R. 
V. Harvey (1747), 1 Wils. 104 ; 1 Wm. Bl. 20 ; 
96 E. R. 551 ; sub now. Harvby’.s Case, Post. 51. 

1466. .] — Penal laws are not to be construed 

according to rules of equity (Lord Hardwioke, 
C.).— Harrison v. South cote & Moreland 
(1751), J Atk. 528 ; 2 Ves. Sen. 389; 20 E. R. 
333, L. C. 

Annotations : — Mentd. A.-G. v. Dnplessls (17.52), Park. 144 ; 
Maf'kreth v. .Symnions (1808), 15 V'es. 320 ; U. S. A. r. 
McRae (1867), L. R. 4 Eq. 327 ; Derbv Cori)n. r, l)er)>y- 
Hliiro County Council (1897), 77 L. 107 ; Rc A Debtor, 
[1010) 2 K. B. 59. 

1468. .] — MiTt'iirOLL’s Case (1751), Post. 

119 ; 2 East, P. C. 930 ; 168 E. R. 59. 

Annoiations : — Mentd. R. r. Williams (1775), 1 Leach, 114 ; 
R. w. Kllor (1784), 1 Leach, .i23 : R, v. Clinch (1790). 

1 Leach. .540 ; R. v. Baker (1H29), 1 Mood. C. C. 231 . 
R. V. Cullen (1831), 5 C R P. J16 ; R. v. Newton (1838), 

2 Mood. C. C. 59. 


1467. Distinction between statutes 
whioli grant a revenue to the King, & statutes or 
claiLses of statute.s which inflict a forfeitme or 
penalty. The former . . . are to be favourably 
tVi beuelicially construed for tlie Ci’own but the 
latter are ot strict construction are not to bo 
extended (P.vrkek, C.B.).- ('ampltn v. Bulijman 
(1761), Park. 198 ; 145 E. It. 755. 

1468. .J -Cole’s Case (1801), 2 East, P. C. 

767. 

^innatafions : — Refd. A.-G. V. King (1817), 5 Price, 195. 
Mentd. R. v. Wiley (1850), 4 Cox, C. C. 112. 

1469. .] — This is a penal statute, is to 

bo construed strictlv (T.(0KD Ellenborough)- — 
Lloyd v. Rosbee (1810), 2 Camp. 453 ; 170 E. R. 
1216. 

.'—Mentd. Sulliv^an r. Bishop (1826), 2 C. & P. 

359. 


1470. - — — This is .a penal stat ut e vS: must bo 
construed strictly (Richards, (’.B.).— A.-C. v. 
King (1817), 5 Price, 195 ; 140 E. R. 579. 

AmmUitinns : — Mentd. A.-Q. v. Paul (1718), Bunb. 37 : It. v. 
Whittaker (1823), 1 Hag. Adm. 145. 

1471. — ■ - .] — It is a clear & fundamental rule in 
construing statutes against frauds, that they are 
to be liberally (to benelicially expounded (Park, J.). 

Ci ORTON V. (hlAMPNEYS, COVENTRY V. ( ’lIAMP- 

NEYS (1823), 1 Bing. 287 ; 8 Moore, C. V, 302 ; 1 
L. T. O. S. C. P. 109 ; 130 E. R. 116. 

Annotations : — Mentd. Cult on v, l’ort<3r (1824), 2 Bmg. 370 ; 
Henry v. Taylor (1825), 10 Moore, C. P. 588 ; Chappell r. 
Kilvorachikll (1826), 12 Moore, C. P. 113 ; Finley v. 
Gardner (182D, 6 B. & C. i65 ; Flight v. Gn'enway (1827), 
5 L, J. G. 8. K, B, 137 ; Barber r. Thomas (1849), 7 C. B. 
612 : Aberdeen v. Jordan (1850), 15 Q. B. 990. 

1472. .j UUNTINGTOWER (LoRD) V. GaR- 

diner, Same v. Ireland, No. 1533, post 

1473. .J — Anon. (1825), No. 510, aide . 

1474. —.j—R. r. C.ydman (1825), 1 Mood. 
(I C. 114. 


Annotation .-—Mentd. R. v. Harley (1830), 4 C. & P. 369. 


1476. .J — Pletcher V . Sondes (Lord), 

No. 830, ante. 

1476. .] — It is a penal Act & therefore is 

not to be construed so as to give it an operation 
extending beyond the clear & necessary import of 
its words (IIolroyd, J,).— R. v. Whitnash 
(Inhabitants) (1827), 7 B. & C. 590 ; 1 Man. & 
Ry. K. B. 452 ; I Man. & Hy. M. C. 177 ; 0 L. 0. 
O. S. M. C. 20 ; 108 E. R. 815. 

Annotalums : — Mentd. Begbie v. Levi (1830). 1 Cr. & J. 180 ; 
ITato V. Dickens (1834), 3 Dowl. IH ; Wolton r. Gavin 
(1850). 20 L. j. y. B. 73. 

1477. — An Act of Parliament which puts 

the liberty of the subject in danger, might to 
receive a strict construction (Best, C.J.).- -Butler 

V. Turley (1827), 2 C. & P. 585 ; Mood. & M. 54 ; 
172 E. R. 206. 

Annotation : — Mentd. Gardner r. Mansbrldgo (1887), 19 
y. B. D, 217. 

1478. .] — The statute thougli in some 

respects remedial, is in others capitally ixrnal . . . 
the statute therefore must bo construed stiictly 
(Bayley, .T.). — Elsmore v. St. Briavells 
Hundred (1828), 8 B. cSt C. 461 ; 2 Man. & Rv. 
K. B. 514; 1 Man. & Ry. M. C. 468 6 L. J. O. 8. 

K. B. 372 ; 108 E. R. 1111. 

Annotations: — Mentd. R. v. Newlll (1836), 1 Mood. C. C. 
468 ; Daniel v. Conlstlng (1815), Bur. Arn. 380. 

1479. .] — I think that, as this is a case of 

felony, the Act of Parliament must be construed 
strictly (Littledale, J.). — K. v. Mitchell (1829), 

4 C. & P. 251 ; 172 E. R. 692. 

1480. .] — The stat ute is of a penal character, 

& the ct. cannot extend its words for the purpose of 
assisting pltf. (Poixock, C.B .). — Re Clements, 
Bxp. Brunswick (I)ukk) (1849), 3 Exch. 829 ; 18 

L. J. Ex. 304 ; 151 E. R. 1081. 

1481. .J — Blan FORD p. Morrison, No. 1525, 

post. 

1482. .J — Bowditch V. Balchin (1850), 

5 Exch. 378 ; 4 New Miig. Cas. 118; 19 L. J. Ex. 337 ; 
15 L. T. O. S. 232; 14 J. P. 449; 155 E. R. 165. 

1483 . .J — Ryder v. Mills, No. 169, ante. 

1484. .] — Stephenson v. Higginson, No. 

330, ante. 

1485. .J— 22 Geo. 2, c. 46, s. 11, being a 

penal act, must be construed strictly. — Gordon v. 
Dalzell (1852), 15 Beav. 351 ; 21 L. J. Ch. 206 ; 
18 L. T. O. 8. 250 ; 16 Jur. 186 ; 61 E. R. 573. 

1486. ,] — Tills clause is di-awn with very 

groat inaccuracy. There can be no doubt wliom it 
intended to subject to the penalty, & that the penal 
clause was made to be applied to both tlie preceding 
provisos ; but this can only be done by introducing 
antecedents which alter the direct meaning of the 
words as they at piesent stand ; & 1 have never 
yet hearil that this could be done in order to bring 
persons within the meaning of a penal clause ; 
out setting this aside, we are not at liberty to 
alter the sense of an Act of Parliament by intro- 
ducing words (Coj.EHiDGE, J.). — Coe v. Lawrance 
(1853), 1 E. & B. 510; 22 L. J. Q. B. 110; 20 
L. T. O. 8. 222 ; 17 J. P. 342 ; 1 W. R. 140 ; 118 
?]. R. .529. 

Annotalwn : — Mentd. lie Fox (1858), 22 J. P. 650. 

1487. — ^ — ^.1 — The provision being a penal one 
must receive a strict construction (Lord Camp- 
bell, C.J.). — Jeffreys v. Higgins (1853), 1 
C. 1.. H. 351 ; 21 I.. T. O. 8. 73 ; 17 J. P. 695 ; 
1 W. R. 304. 

1488. .] — Sect. 256 is a highly penal one, 

6 is to bo construed strictly . — Re Manico, Ex p. 
Manico (1853), 3 De G. M. <fc G. 502 ; 22 L. J. 
Bey. 41 ; 20 L. T. O. 8. 300 ; 17 Jur. 359 ; 1 

W. R. 135 ; 43 E. R. 197, L. JJ. 

Annotation : — Distd. Rc Coleman, Eo p. Coleman (1858), 3 
DeG. 6:3.43. 
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Statutes. 


Sect. 2 . — Construction : Sub-sects. 1, 2 

1489. .] — R. V. Reid, No. 839, ante. 

1490. .] — Merchant Seamen’s Act being a 

criminal Act, the word " deserted ” wiU be con- 
strued strictly. — E dward v. Trevellick (1854), 
4 E. & B, 59 ; 2 0. L. R. 1605 ; 24 L. J. Q. B. 9 ; 
23 L. T. O. S. 208 ; 18 J. P. 680 ; 1 Jur. N. S. 110 ; 

2 W. R. 586 ; 119 E. R. 23. 

1491. .] — It would be too much to take 

away vested rights by putting a forced construc- 
tion upon a penal sect, (per Cur.). — R. v. Pharma- 
ceutical Society Registrar (1855), 6 B. «fc B. 
160 ; 25 L. T. O. S. 270 ; 3 W. R. 485 ; 119 E. R. 
441, Ex. Oh. 

1492. .] — Penal statutes should bo con- 

strued according to what appeal's to be their true 
meaning (Poi.lock, C.B.). — Myers v. Baker 
(1858), 3 n. & N. 802 ; 28 L. J. Ex. 90 ; 7 W. R. 66 ; 

157 E. R. 691. 

1493. .] — The statute is penal not remedial 

... I would point out this that the statute not 
being remedial but penal we are boimd to construe 
it most strictlv (Pollock, C.B.). — Woodall v. 
VoiGHT (1860), 6 H. & N. 153 ; 30 L. J. Ex. 31 ; 

3 L. T. 334 ; 6 Jur. N. S. 1162 ; 9 W. R. 57 ; 158 
E. R. 57. 

1494. .] — Kennard V. Eutvoye (1860), 

2 Gilf. 81 ; 29 L. J. Oh. 553 ; 2 L. T. 30 ; 6 Jur. 
N. S. 312 ; 06 E. R. 35. 

1495. .] — In construing a penal Act of 

Parliament we nuist take great care not to extend 
tlie enactment beyond what the legislature has 
clearly meant & adequately expressed (PoixocK, 
C.B.).— TA'iXOR V. Oram (1862), 1 H. ■& 0. 370; 
31 L. J. M. C. 252 ; 7 L. T. 68 ; 8 Jur. N. S. 748 ; 

158 E. R. 928. 

.4 nnotalioii : — Mentd. Ilowcfl v. Inland Revenuo Board 
(187(;), 1 Ek. D, 38.L 

1496. .] — Nicholson v. Fields, No. 188, 

ante. 

1497. Parry i'. Croydon Commercial 

Gas (/O., No. 1539, post. 

1498. .] — A.-G. V. SiLLEM, No. 130, ante. 

1499. — — .] — Dyke v. ELLiorr, The Oaunt- 
].ET, No. 1526, post. 

1500. .J — (1) The law does not allow us to 

introduce worfis in order to explain tlic meaning 
of an Act of Parliament (Oleasby, B.). 

(2) This being a penal statute we must look not 
only, on the one side, at the mischief intended to 
be remedied, but also on the other side, we must 
consider that pereons are not to be made subject 
Gj penalties unless the olTenee chai'ged is clearly 
brought within the purview of the statute (Am- 
PHLETT, B.). — Lewis v. Carr (1876), as reported 
in 31 L. T. 390. 

Annotations : — Mentd. Fletclior v. Iludaon (1881), 7 Q. B. D. 
Oil ; Pridmore v. Hay (I8y()), 54 J. P. Jo. 097 : C'.ox v. 
Triiacott (1905), 69 J. P. 174 ; R. v. Rowlands, [1900] 
2 K. B. 292. 

1501. .] — This is a casas omissus, which wo 

cannot supply in an enactment creating an offence 
(Cleasby, I?.). — Broadhead V. Holdsworth 
(1877), 2 Ex. D. 321 ; 46 L. J. M. C. 172 ; 36 L. T. 
320 ; 41 J. P. 327 ; 25 W. R. 300, 

1502. .] — -In construing a statute ... by 

w'hich a penalty is imposed, we mast look strictly 
at the language in order to see whether the person 
against wdiom the penalty is sought to be enforced 
has committed an offence witliin the sect. 
(Field, J.). — Graff v. Evans (1882), as reported 
in 8 Q. B. D. 373 ; 40 L. T. 317 ; 30 W. R. 380. 

An notfUwns : —Hlentd.. Newell v. Ilomingway (1888), .58 
L. J. M. C. 46 ; Bowyer v. Percy .Supper Club (1893), 6U 
L. T. 447 ; Rankon v. Hunt (1894), 10 R. 249 ; Woodley 
V. Shivmonde (1896). 60 J. P. 100 : I. R. Comrs. v. Tod, 
[18981 A. C. 399 ; Davies v. Burnett, [1902] 1 K. B. 666 ; 


Humphrey v. Tudgay, [1916] 1 K. B. 119 ; Motford v. 

Edwards, [1915] 1 K. B. 172 ; A.-G. r. Swan, [1922] 1 

K. B. 682. 

1603. .] — This is a penal statute & should 

therefore be construed strictly (Lopes, L.J.). — 
Smith v. Wood (1889), 24 Q. B. T). 23 ; 69 L. J. 

Q. B. 6 ; 61 L. T. 870 ; 54 J. P. .324 ; 38 W. B. 
138 ; 6 T. L. R. 51, C. A. 

Annotation: — Mentd. Hoiighton v. Fear (1913), 109 L. T. 

177. 

1504. .] — Strictness of statement is still 

valuable, especially in a case where the result may 
be highly penal (Lord Colerigde, C.J.). — 
Cottekill V. liEMPRiERE (1890), 24 Q. B. D. 634 ; 
62 L. T. 095 ; 54 J. P. 583 ; 0 T. L. R. 262 ; 17 
Cox C C 97 

Annotabons : — Befd. I’ointoii r. Cox (1026), 130 L. T. 506. 

Mentd. Ex p. Norman (1915), 114 L. T. 232 ; R. v. Jones, 

Exp. Thomas, 11921] 1 K. B. 632. 

1505. .] — Although the practice is to tax, 

as a matter of course, the costs of deft, who has 
been licquitbid by a petty jury upon an indictment 
for libel preferred at the instance of a private 
prosecutor, 0 & 7 Vict. c. 96, s. 8, makes no pro- 
vision for cases in which no true bill is found by a 
grand jury. Upon application by deft, the bill 
against whom had been ignored, for a direction 
lliat his costs be taxed : — Held : this was a casus 
omissus in the drafting of th(‘ Act, A. tlie ct. had 
no jurisdiction to make an order in such a case. — 

R. V. Murry (1893), 57 J. P. 136. 

1506. .J — The iVet unpo.ses penalties & 

therefore must be construed & applied strictly 
(Lord Esher, M.R.). — Reid v. Wilson AV’^ard, 
Reid v. Wilson A: King, 11895J 1 Q. B. 315 ; 64 
L. J. M. C. 00 ; 71 L. T. 739 ; 59 J. P. 510 ; 43 
W. R. 161 ; 11 T. L. R. 88 ; 39 Sol. Jo. 94 ; 18 
Cox. C. C. 56, C. A. 

1507. •.] — 1 have ciTtainly always under- 
stood the rule to be that wiiero there is an enact- 
ment which may entail penal consequences, you 
ought not to do violence to it.s language in order to 
bring people within it, but ouglit rather to take care 
that no one is brought within it who is not brought 
withiu it in express langn.ago (Wright, J.). — 
London C-ounty Council o. Aylesbury Dairy 
Co., Ltd., [1898J 1 B. 106 ; 67 L. J. li. 24 ; 
77 L. T. 440 ; 61 J P. 759, 1). C. 

Annotations : — Re£d. R. V. Normim, [1924] 2 K. B. 315. 

Mentd. Rea v. L. C. C., [I9ll] l IC. B. 740. 

1508. — — 3’lie Licensing Act ought to be 
strictly enforced carried out-, no doubt, because 
it was a jicnal Act, but nevertliek'ss the ct. must 
take care not to strain the words of the sect, 
beyond the prineijile of the decisions upon them 
(Lord Alverstone, C.J.). — Lockwood v. Cooper 
(1903), 72 Jj. J. K. B. 690 ; 89 L. T. 306 ; 67 J. P. 
:{07 ; 53 W. R. 18 : 19 T. L. R. 610 ; 47 Sol. Jo. 
673 ; 20 Cox, C. C. 539, L). C. 

Annotuhons : — Mentd. Morris v. Godfroy (1912), 106 L. T. 

890 ; Wolton v. RuHlos, [1920] I K. B. 226. 

1509. .] — Unquestionably when one is con- 

struing a penal statute the lirst thing is to construe 
it according to the ordinary rules of grammai* 
(Loud Coixiudge, J.). 

You find the forfeiture imposed in terms only 
on one [class], the second class being left entirely 
in the air «te that in manifestly absurd because it 
gives no effect at all to the middle part of tlie sect. 
(RowLArr, J.). — A.-G. v. Beauchamp, [1920] 1 
K. B. (550 ; 89 L. J. K. B. 219 ; 122 L. T. 627 ; 
84 J. P. 41 ; 36 T. I.. R. 174 ; 26 Cox, C. C. 563, 
1). C. 

1510. Whether words supplied.] — Applts. were 
owners of a coal-mine in which serious personal 
injury arose from explosion. They did not give 
notice to the inspector were convicted for not 
doing so under 18 & 19 Vict. c. 108, s. 9 : — Held : 
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words liB>d boon omit/t/od which were iiGccsaary 
to create the offence which applts. were supposed 
to have committed, & as those words could only- 
bo supplied by the legislature, applts. were not 
liable to the penalty. — U nderhill v. LoNamDOE 
(1859), 29 L. J. M. C. 65 ; 24 J. P. 148 ; 6 Jur. 
N. S. 221. 



1611. Strict construction leading to ab- 

surdity or repugnance.]— Williams v, Evans, No. 
284, ante. 

1512. .] — A.-G. V. Beauchamp, No. 

1509, anii’. 

Construction leading to absurdity or repugnance 
generaUy.J— Part III., Sect. 2, sub-sect. 2, C., 
ante. 


Sub- SECT. 2. — Statute Capable of Two 
Constructions. 

1513. Adoption of more lenient construction.] — 

Nicholson v. Fields, No. 188, ante. 

1514. .] — Parry v. Croydon Commercial 

Gas Co., No. 1539, po^t. 

1515. .] — By Public Health Act, 1875 

(c. 55), s. l.'ifi, it is an ofTcnce to bring forward or 
build any addition to a house in a street beyond 
the front of tlie house or building on either side 
witliout the consent of the urban authority ; & 
“ any person offending against this enactment 
shall be liable to a penalty not cxccodiug lOs. 
for every day during which the offence is con- 
tinued ” after written notice in this behalf from the 
urban authority '.—Held : an offence to which 
t-he penalty was aijplicablo continued so long as 
the addition to the house was maintained after 
written notice from the urban authority, notwith- 
standing that the addition v^as completed before 
the notice was given. 

I agree that, as the section imposes a penalty 
for a criminal offence, applt. is entitled to the 
benefit of any doubt which may ai-ise on the 
construction of it (Huddleston, I?.). — Kumball 
V. Schmidt (1882), 8 Q. B. D. (503 ; 46 L. 'J\ 661 ; 
46 J. P. 567 ; 30 W. K. 949, U. C. 

Aviiolntinns : — Reid. r. Gatoshcad Corpn. (1886), ,'■>.5 

L. T. 62 : Hlaokpool Corpn. v, Johnson, L19021 1 K. B. 

616 ; MuUis v. Hubbard, 11603] 2 Cb, 4.31. 

1516. .] — If there is a I'oasonablo interpreta- 

tion which will avoid the penalty in any pa,i4 icular 
case we must adopt that construction. If there 
are two reasonable constructions we must give 
the more lenient one. That is the settled rule 
for the construction of penal sects. (Lord E.sher, 
M.li.). — Tuck & Sons v. Puiester (1887), 19 
Q. B. 1). 029 ; 56 L. J. Q. B. 553 ; 52 J. P. 213 : 
36 W. R. 93 ; 3 T. L. R. 826, C. A. 


Annotations : — Consd. Hildesheimer v. Faulkner. [1901] 
2 Cb. 552 : A.-G. r. Brown, [1920] 1 K. B. 773. Apld. Hem- 
ndngton v. Larcbln, [1921 ] 3 K. H. 404 ; Nicbol v. Fotxrby, 
Nichol V. Tlobinson, [19231 1 K. B. 480. Consd. Laplsb v. 

[1925] 1 K. B. 474. Refd. Graves r. uorrio, 
[1903] A. C. 496 ; Forbes r. Samnol, [191.3 1 3 K. B. 700 ; 
Harrison r. Wythemoor Colliery Co., [1922] 2 K, B. 074. 
Mentd. Troltzscb v. Bees (1887), 3 T. L, K. 773 ; Pollard 
V. Photographic Co. (1888), 40 Cb. I). 345 ; Flsbbum v. 


Holllngboad. [1891] 2 Ch. 371; Robb v. Groon (1895), 
64 L. J. Q. B. 693 ; Niobolla v. Parker (1901), 17 T. L. R. 
482 ; Bowden v. Amalgamated Pictorials, [1914] 1 Ch. 
386 ; Barker Motion Photography v. Ilulton (1912), 28 
T. L. U. 496 ; Amber Size & Chemical Co. v. Menzel, 
(191,3] 2 Ch. 239 ; Alperton Rubber Co. v. Manning (1917), 
86 L. J. Cb. 377. 

1517. .] — There is the rule of construction 

that if a statute, which so affects a man’s status 
as to be in effect a penal enactment, is capable 
of two constructions, that one should be adopted 
which is most favomable to the person affected 
(Lord Esher, M.R.). — Be North, F.v p. Hasluck, 
LI 895] 2 Q. B. 264 ; 04 L. J. Q. B. 694 ; 59 J. P. 
724 ; 39 Sol. Jo. 500 ; 2 Mans. 326 ; 11 R. 430, 
C. A. 

Annotations: — Consd. R. v. Norman, [1924] 2 K, B. 315. 
Reid. Goldsmiths’ Co. r. West Metropolitan Ry., [1904] 
1 K. B. 1 , Mason r. Bolton’s Library, [1913] 1 K. B. 83. 

1518. .] — Deft, who was a tcmint for a 

term of three yeais from Mar. 1919, of a dwelling- 
house within the Act was, in May, 1920, desirous 
of giving up his t('nancy, & in that month ho agreed 
with pltf. that upon payment by the latter to him 
of a premium he would surrender his tenancy & 
the landlord would grant pltf. a new tenancy 
for tliree years at a slightly increased rent. The 
landlord did not know that jiltf. had agreed to 
pay delt. a jiremium. Pill, paid deft, the pre- 
mium, the landlord granted jiltf. a new tenancy 
for throe years. After Rent A Mortgage Interest 
Restrictions Act, 1920 (c. 17) came into operation 
the pltf. sued to receiver back the premium : — 
Held : Rent & Mortgage Interest Restnetions Act, 
1920 (c. 17), s. 8 (1), was reasonably callable of 
two cfmstructions ; the sect, being a jicnal one, 
the ct. should give it the more lenient constr-uction 
avoiding the imposition of a ponalt,y. — Rem- 
MiNH'roN V. Larchjn, L1921] 3 K. B. 401; 90 
li. J. K. B. 1218 ; 125 L. T. 71!) ; 85 J. P. 221 ; 
37 T. J;. R. 839; 19 L. G. R. 528 ; snh nom. 
Remingto.n V. Larcihn, 65 Sol. Jo. 662, (’. A. 

Annotation : — Refd. Harrison v. Wythemoor CoUlery Co., 
11922] 2 K. B. 674. 

1519. Penal section qualiffed by proviso.] — 

Sects. . . . which may be justly called penal, 
should be strictly construed ; but a proviso, 
which has the effect of saving parties from jienal 
enactments, should be liberally construed (Poi.- 
lgcic, C.B.). — Hu'ruiiiNsoN v. Manc hester, Bury 
& Rossendale Ry. Co. (1816), 15 M. A W. 314 ; 
15 L. J. Ex. 293 ; 10 Jur. 361 ; 153 E. R. 869 ; 
sub 7iom. Hutchinson v. East LANCAsiirRE Ry. 
Co., 3 Ry. A; Can. Cas. 718. 

1520. Civil or penal consequences of 

offence.] — D ickenson v. Fletcher, No. 1551, 
qwst. 


Sub-sect. 3.— Other Casi-;s. 

1521. Departure from strict construction — Inten- 
tion of legislature.] It is likely that a hundred 
years ago such a.n obicction might have succeeded. 
Statutes wei-e then required Id be perfectly pre- 
cise, & I'csort was not bad to a reasonable con- 
struction of the Act, & thereby criminals were 
often allowed to escape. This is not the present 


PART V. SECT. 2, SUB-SECT. 2. 
IBIS i. Adoption of more lenient con- 
stmetion .} — McDonecl v. Smith (1859), 
17 U. C. R. 310.— CAN. 


1513 il. .] — Paradis v. National 

Breweries Co,, [1924] 1 D. L. R. 
1082 ; 30 R. de L. 429.— CAN. 


1513 iii. .] — R. V. Cramtori 

W, B.), [1927] 2 D. L. R. 665 ; 4] 
Can. Grim. Cos. 134.— CAN, 


1613 iv. .] — WTiere two Intorpre- 

tatlona of a penal claiuse are possible 


& the Intention & scope of the statute 
are in favour of tlio less stringent 
interpretation, that Interpretation will 
bo adopted In the absence of express 

E povlsion to the contrary. — I. at.lo 
AUMAKI V. R, (1910), L. L. R. HI. 
— S. AF. 


PART V. SECT. 2, SUB-SECT. 3. 

1521 i. Departure front strict con- 
struction — Intention of legi^ture .] — 
In con.Htr’ulng a penal statute, the rule 


to bo followed Is that by which that 
sense of the words is to bo adopted 
which best harmonises with the con- 
text & promotes Iti the fullest manner 
the policy & object of the legislature 
The paramount object in construing 
penal as w’cll as other statutes, Is to 
asoertuin the legislative intent ; & the 
rule of strict construction is not 
violated by permitting the words to 
have theb' full meaning, or the more 
extensive of two meanings, when best 
effectuating the intention. — M cGhk- 
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Sect. 2. — Construction : Suh-sed. 3. Sect. 3 ; Svh- 
sed. 1.] 

mode of constiming Acts of Parliament. They 
are construed now with reference to the true 
meaning & real intention of the legislature (Pol- 
lock, C.B.).— II. r. Lyons (1858), Bell, C. C. 88 ; 
28 L. J. M. V. 33 ; 32 L. T. O. 8. 160 ; 22 J. P. 
758 ; 5 Jur. N. 8. 23 ; 7 W. R. 58 ; 8 Cox, C. C. 
84 ; 109 E. R. 1168, C. C. R. 

A7inotation Mentd. II. v. Cklld (1871), 40 L. .T. M. O. 127. 

1522. — There is a very old rule in 

the construction of statutes, that a remedial law 
shall be construed liberally, but a penal law 
strictly ; <te occasions sometimes arise where this 
rule is applicable, & may govern the construction. 
But whether the statute be remedial or penal, 
it is the duty of the ct. to ascertain its true con- 
struction, according to the language used, & with 
reference to the subject about which it is used, 
& to give efXcct to that which they discover to 
bo the plain meaning of the legislature (Pol- 
lock, O.B.). — Akciier V. James (18(52), 2 B. & 8. 
(57 ; 31 L. J. Q. B. 163 ; C L. T. 1(57 ; 8 Jur. N. 8. 
100 ; 10 W. R. 489 ; 121 E. R. 998, Ex. Ch. 

Annotations : — Mentd. Moorhonse v. Lee (18G4), 4 F. & F. 
3 j 4 : Cufla v. \^ ard (18(57), L. R. 2 U. R. .’5r>7 , Redgrave 
V. Kelly (1889), 37 W. R. 643 ; Hewlett r. Allen. {18921 
2 Q. H. 6b2 ; Hughes v. Bonelia (1894), 10 T. L. R. 197 ; 
Abrura Coal Co. v. Southern (1903), 19 T. L. R. 679 ; 
VVlIlianis 1 '. North’s Navigation Collieries (1889). Ltd., 
[190(1] A. C. 13G ; Hart v. Rlvorsdalo Mill Co., {1928] 1 
K. H. 170. 

1523. — ~ ' .Stephenson v. Hkrjinson, 

Eo. 330, ante. 

1524. Where necessary implication.] — Exp. 

Francis, [1903J 1 K, B. 276 ; 72 L. J. K, B. 120 ; 
88 L. T. 170; 07 J. P. 153; 19 T. L. R. 140; 
20 Cox, C. C. 381 ; sub nom. lie Franci.'^, 61 
\V. R. 207 ; 47 Sol. Jo. 206, D. C. 

Annoiaiion : — Mentd. He Franeh’ Applu, (1903), 88 L. T. 
806. 

1525. Words to be given ordinary meaning.] — 

This beiug a i»enal statute, we must take care 
not to extend it.s meaning, but must construe tlie 
words according to their Jair &. ordinary mean- 
ing, unless tliat would lead to some extravagant, 
or ab.surd result (L^auke, B.). — Blankord v. 
Morrison (1850), 15 Q. B. 721 ; 19 L. J. Q. B. 
633 ; 10 L. T. O. 8. 204 ; 14 Jur. 1130 ; 117 E. R. 
633, Ex. Ch. 

Annotation : — Befd. Reed v. Ingham (1854), 3 H. & 15. 889. 

1526. Court not to make or ilnd ambiguity 

unnecessarily.] — It was much luessed in the ct. 
below, <& agam before their lordships, that the 
statute being a penal, or, as it was phrased, a 
highly penal one, it was to be construed strictly. 
It appears to their lordships necessary to say a 
few words as to this topic, which is so often iwessed 
in argument. No doubt all penal statutes are to 


be construed strictly, that is to say, the ct. must 
see that the thing charged as an oSence is within 
the plain meaning of the words used, & must 
not strain the words on any notion that there has 
been a slip, that there has been a casus omissus ^ 
that the thing is so clearly within the mischief 
that it must have been intended to be included & 
would have been included if thought of. On the 
other liand, the person ehurgesd has a right to say 
that the thing charged, although within the 
words, is U(jt vvitldn the spii’it of the enactment. 
But where the thing is brought within the words 
& within the spirit, tht'i'o a penal enactment is 
to be construed, like any other instrument, accord- 
ing to tlie fair common-sense meaning of the 
language used, & the ct. is not to find or make 
any doubt or ambiguity in the language of a 
penal statute, where such doubt or ambiguity 
would clearly not bo found or made in the same 
language in any other instrument {per C'ur.).^ — 
Dyke v. Elliott, The Gauntlet (1872), L. R. 

4 P. C. 184 ; S Moo. P. C. C. N. 8. 128 ; 11 L. .1. 
Adm. 66 ; 26 L. 46 ; 20 W. R. 497 ; 1 Asp. 
M. L. G. 211 ; 17 E. R. 373, P. G. 

Annotation: — Mentd. Palmer u. Hutehlnson (1S8J), (5 App. 
t’uH. G19. 

1527. Construction in ordinary legal sense.]— 
In a statute of this kind, the word must be taken 
to be used in i<s ordinary lego.l sense (Gockburn, 
G.J.). — It. V. Dassall (1861), 1.0. & (A. 56; 30 
L. J. M. G. 175 ; 4 L. T. 561 ; 25 J, P. 613 ; 7 
Jur. N. 8. 1064 ; 9 W'. R. 708 ; 8 Gox, G. ('. J91 ; 
1(59 JO. H. 1302, ('. (h R. 

Annotations : — Mentd. R. r Tuukliihon (1881), 41 L. 'J'. 821 ; 
R. V, I)c Banks (1881), 13 t). B. 1). 29 ; R. r. Ashwell 
(1886), IG B. D. 190 ; R. r. llullowHy, Ku p. Hcorgo 
(1897), f)6 L. J. Q. B. 830 ; Moss v. Hancock, 11899] 2 

Q. B. 111. 


Sect. 3.— OPERATION. 

8uB-sEtT. 1 .— In General. 

Contracts made void or illegal by statute.] - 
See Contract, Vol, XII., pp. 269-274. 

Act penalised rendered illegal.] — See, Contract, 
Vol. XIL. pp. 272-274, Nos. 2223-2236. 

1528. Penalty for omission— Legal compulsion 
to do act omitted.] — Redpath v. Ali.^'in, The 
Hibernian, No. 714, ayde. 

1629. Whether evidence of mens rea necessary.] 
— Altlvough pnynd facie & as a genetnl rule tlu-re 
must b(^ a mind at fault before there can be a 
crime, it is not an inflexible i-ule, & a statute 
may ivlate to such a subject-matter A may be 
BO framed as to make an act criminal wlndher 
tliere has been any inCmtion to break the law or 
otherwise to do wrong or not. ’i’'here is a large 
body of municipal law in tiie present day whieli 


oou V. Canauian Cox.soi.tdatld 
Mixes, Ltj>. (No. 2) (1907), 12 B. C. R. 
11 G ; 2 M. M. Cas. 428.™ CAN. 

1621 li, .} — VVhimstkk V. 

Hiujom, WnmsvrAi v. Milsx, Whim- 

STEK V. NOllTHlf-HN CLTTB & C'AFE CO. 

(B. C.), [1920] 2 W. W. R. 185 ; 51 
1). L. K. 603 ; 33 Can. CYim. Cas. 39. 

—CAN. 

1521 iii. .]--Whllo restric- 

tive & penal btatutoH Sc sttitutcs m 
derogation of common law rights aio 
strictly construed, such construetion is 
not to ho applied In a manner at vari- 
ance with the plain language & Intention 
of the Legislature. — Wooufouu v, R,, 
[1009] E. D. C. 7.— S. AF. 

h. Libtral construction.] — A penal 
statute Is to he construed ficcordlug 
to its spirit & the rule of natural 
Justice, not according to Its very 
letter. — R. v. Mackintosh (1831), 2 
O. S. 631.- CAN. 


k. V. Paxton 

(.circa 1871-79), H. E. O. 304.— CAN. 

l. .] — Noirni Ontario Knot'- 

HON I’ETITTON (187.5), H. E. ('. 301. 

- CAN. 

m. .] — R. V. Biiist\bin Ma- 

r» VNNA (]87(!), I. L. R. 1 Bom. 308. — 

IND, 

n. - - iyubjeil to intention of Icuis- 

lature.]--' O’MKAhiiY v. Swartz (Susk.), 
[1918] 3 W, W. R. 98. CAN. 

0 . .1 — The rule of law 

in veonalihus causis hcmanius inter- 
preuindum tst, imports that whore the 
language of a penal enaetmont is 
ohseure or ambiguous the ot. should 
give the henefit of the doubt in favour 
of deft. It cannot bo extended to 
vary the obvious Intention of the 
statute. — Moss r. Sissons & MuKen- 
ZIE, [1907] E. D. C. 160— S. AF. 

1626 i. Words to he given ordinary 


mrantng.J — A statute being restrictive 
of tho common law & of a penal cha- 
racter must receive a restrictive con- 
st ruction on no aceoimt should be 
construed to moan anything other 
than tho plain ordinary menidng the 
words would convey. — M mith r 
McEArilERN (1873), 9 N. 8. II. (1 
G. & O.) 35, 279.— CAN. 

1525 11. -.1 — Kingston Election 

I’ETITION (1874), H. E. C. G25.— CAN. 

1525 ill, . J — Royal ELKC'mic Co. 

OF Canada r. Edison Electric Light 
Co. (1889), 2 Exch. C. R. 670.— CAN. 

PART V. SECT. 3, SUB-SECT. 1. 

1529 i. Whct/icr evidence of mens rea 
neerssary,]— Tlie question whether or 
not tho common law doctrine of mens 
rea is excluded by a particular statute 
Is to bo determined by considering tlu- 
scopo & object of tho statute & the 
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is SO conceived. Bye-laws are constantly made 
regulating the width of thoroughfares, the height 
of buildings, the thickness of walls, &, a variety 
of other matters necessary for the general welfare, 
health, or convenience, & such bye-laws are 
enforced by the sanction of penalties, & the 
breach of them constitutes an offence & is a 
criminal matter. In such cases it would, generally 
speaking, be no answer to piuceedings for infringe- 
ment of the bye-law tliat the person committing 
it had bond fide made an accidental miscalculation 
or an erroneous measm'enient. The Acts are 
properly construed as unposing the penalty when 
the act is done, no matter how innocently, At in 
such a case the substance of the enactment is 
that a man shall take care that the statutory 
direction is obeyed, & that if ho fails to do so he 
does it at liis peril. 

Whether an enactment is to be construed in 
this sense or with the qualification ordinarily 
imported into the construction of criminal statutes, 
that there must be a guilty mind, must, 1 think, 
depend upon the subject-matter of the enactment, 
& the various circumstances that may make the 
one construction or the other reasonable or un- 
reasonable (Wills, J.). — II. v. Tolson (1889), 23 
Q. B. L). 108 ; 68 L. J. M. C. 97 ; 00 L. T. 899 ; 
51 J. B. 4, 20 ; 37 W. R. 710 ; 6 T. L. R. 405 ; 
10 Cox, C. C. 020, 0. C. R. 

Annotations : — Consd. IL v. Wheat, R. v. Stocks, [1921] 2 
K. R. 119. Refd. Ulakor r, TJllhtono (1891), 70 L. T. 31 ; 
Shorrafl v. llo liutzen (189 d), 69 J. 1*. 140 ; Burrows v. 
Rhodes, [1899] 1 Q B. 816 ; Roarks’ Dairies r. Totteuham 
Food Control Cominlttoe (1918), 88 L. J. K. B. 62:{ ; R. 
IK Deuyer, [1926] 2 K. B. 268. Mentd. R. v. Baylcy 
(1908), 1 Cl’. App. Rep. 86. 

.] — See, also, Criminal Law, Vol. XIV., 

pp. 33-80, Nos. 41-82. 

1530. Exclusion of other than prescribed remedy.] 

— Where the legislature has passed a new statute 
giving a neAV remedy, that remedy is the only 
one which can be jmrsiiod (Lord Esher, jVI.R.). 
— R. V. Essex County Court Judge (1887), 18 
Q. B. L). 704 ; 50 L. J. Q. B. 315 ; 57 L. T. 013 ; 
51 J. R. 549 ; sub nom. K. r. Ciii;lmsford County 
Court Judge. 35 W. R. 511 ; 3 T. L. R. 578, C. A. 

Annotations : — Cousd. Boynton v. Aucholnio Drainage & 
Navigation Coiars., [1921J 2 K. B. 21.i. Mentd. Wutsou 
V. White, [1896J 2 Q, B. 9. 

1631. .] — (1) Before rofeiTing to the 

statutes it is desirable that I should state the 
principle which should govciTi a case of this 
description, «fc it is nowhere given bettor, I think, 
than in Hawkins'^ Pleas of ike Crown, Bk. 2, c. 25, 
8. 4. The passage is as follows : It seems to be 
a good general gixmnd that wherever a statute 
prohibits a matter of public grievance to the 
liberties & security of a subject, or commands a 
matter of public convenience, as the repairing of 
the common streets of a town, an offender against 
such statute is punishable, not only at the suit 
of the party aggrieved, but also by way of indict- 
ment for this contempt of the statute, unless 
such method of proceeding do manifestly appear 
to be excluded by it. Yet, if the party offending 
have been fined to the King in the action brought 
by the party, as it is said that he may in every 
action for doing a thing prohibited by statute. 


it seems questionable whether he may be after- 
wards indicted, because that would be to make 
him liable to a second fine for the same offence. 

. . . Also where a statute makes a new offence 
which was no way prohibited by the cominon 
law, & appoints a peculiar manner of proceeding 
against the offender as by commitment, or action 
of debt, or information, etc., without mentioning 
an indictment, it secmis to be settled to this day 
that it would not maintain an indictment, because 
the mentioning the other methods of proceeding 
seems impliedly to exclude that of indictment. 
Yet it has been adjudged that, if such a statute 
give a recovery by action of debt, bill, plaint, or 
information, or otherwise, it authorises a proceed- 
ing by way of indictment. Also whore a statute 
adds a further penalty to an offence proliibitod 
by the common law, there can be no doubt but 
that the offender may still be indicted, if the pro- 
secutor think fit, at the common law ; & if the 
indictment for such offence conclude cordra forman 
staiuti, & cannot be made good as an indictment 
upon the statute, it seems to be now settled that 
it may be maintained as an indictment at common 
law. 

This is a. full statement of the principle which 
must guide me as regards the decision of this case. 
The inquiry to which 1 have to address myself 
is — fii‘st, whether the offence charged is a statutory 
offence simply ; .secondly, whether, if it be so, the 
statute creating the offence has prt'seribod a parti- 
cular remedy in such terms as to exclude either 
expressly or by implicat ion the remedy by indict- 
ment (Charles, J.). 

(2) I have now examined all the authorities 
that have been cited, & 1 repeat that they appear 
to mo, when properly understood, to support the 
conclusion at which I have arrived, that upon the 
true construction of this statute creating, or re- 
creating, a duty, & describing a particular penalty 
lor a wilful neglect of that duty, the remedy by 
indictment is excluded (Charles, J.). — K. v. 
Hall, [1891] 1 Q. B. 747 ; 00 L. J. M. 0. 124 ; 
64 L. T. 394 ; 17 Cox, C. C. 278. 

Annotations: — As to (1) Consd. Boynton v, Ancholmo 

Drainage & Navigation Comra., [1921] 2 K. B. 213 ; R. v. 

Kakelo, [1923] 2 K. B. 793. As to (2) Apld. Saundera v. 

Holboru District Board of Works. [1896] 1 Q. B. 61. 

1532. Whether retrospective.] — Brason v. 
Dean, No. 1110, a.nie. 

1533. .] — The term “ remedial ” is applic- 

able to those Acts only where a remedy is given 
to the party injured ; the tc*rm “ iienal ” is applied 
where the remedy given is to bo construed strictly 
At not beyond the terms. This is a penal statute 
& is to be construed literally & strictly. Whether 
it was tlio intention of the legislature that the 
statute should have a retrospective . . . opera- 
tion, it is unnecessary to consider, because, upon 
the face of the Act there is nothing to warrant 
us in giving it a retrospective construction 
(HOLHOYD, j.). llUNTINGTOWER (LoRD) V. GAR- 

DINER, Same v. Irei.and (1823), 1 B. Ac C. 297 ; 
2 Dow. & Ry. K. B. 450 ; 1 L. J. O. S. K. B. 120 ; 
107 E. R. 111. 

.ilrtnnfnOons .’-—Mentd. Sheppard v Hall (1832). 3 B. & Ad. 

4.33 ,’ R V. Thwaltes (1853), 22 L. J. Q. B, 238 ; Cooper v. 

Sludo (1858), 6 H. L. Cos. 748. 


various circumstances which would 
make the application of the doctrine 
reasonable or unreasonable as well as 
the language of the statute. — R. v. 
EasONr.Tl9U] V. L. R. 144.— AUS. 

1529 ii, .]— R. V, Kwart (1905), 

25 N. Z. L. R. 709.— N.Z. 

1532 i. JVhetlur retrospretive.]— M ajor 
V. MoCraney (B. C.) (1898), 29 S. C. R. 
182.— CAN. 

153211. - — —.]— Howell Lithoura- 


euic Co., Ltd. v, BREmoxjR (1899), 
30 O. R. 204.— CAN. 

1532111. -^.1 — An accused caimot 

by the provisions of a later statute, 
except by the most express terms, bo 
made crimlually liable for au act 
which was not criminal when done. — 
R, V. Harper (1893), 12 N. Z. L. R. 
413.— N.Z. 

1532 iv. .] — lie Sparrow (1908), 

28 N. Z. L. R. 143.— N.Z. 


1532 V. .] — Shanauan v. Coul- 

sox, Sn\NAHAN V. Sanders (1913), 
32 N. Z. L. R. 905.— N.Z. 

p. Statu U' made penal under orneral 
cb epreial prorision .] — There is no rule 
providiug that an act which is made 
penal under a general provision In a 
statute may not also be made penal 
under a special provision In the 
same statute. — MacRubrson v. Nicuol 
(1906), 25 N. Z. L. R. 273.— N.Z. 
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Statutes. 


Sect. 3 . — Operation : Suh-seds, 1, 2, 3, 4 <fc 5.] 

1534. .] — A criminal offence ought not to 

be created retrospectively (Denman, J.). — R. v. 
tiiiiFFiTiis, [1891] 2 Q. B. 145 ; 60 L. J. M. C. 
93 ; 56 J. P. 87 ; 39 W. R. 719 ; 7 T. L. R. 478, 

O. C. R. 

AnnotcUUnis ; — Apld. L'e AtWuiuncy, Ex p. Wilson, [1898] 
2 Q. B. 547. Mentd. R. V. Oliaiulra Dhorma, R. v. 
Ilutchinson, 11. v. Slater, R. Court (1905), 69 J. P. 

1535. - — R, V. Chandra Diiarma, No. 1 158, 

mitc. 

1536. - -.1 — R. V. Austin, No. 1167, ante. 

1537. Substitution of presumption for evidence.] 
— The provisions of this Act ai-e highly penal. 
They substitute, as is the modern fashion, pre- 
sumption for evidence (Mathew, J.). — R. v. 
Kent JJ. (1889), 24 Q. B. 1). 181 ; 59 L. J. M. C. 
51 *, 54 J. P. 453. 

1538. Penalty imposed must be as prescribed.] — 

Potter’s C^ase (1022), Palm. 341 ; 81 E. R. 

1115. 

1539. Two penalties provided by Act — Not cumu- 
lative.] — Croydon Improvement Act indicts a 
penalty of £200 on any gas or othei* co. for suffering 
any impure matter to flow into any stream, etc., 
to bo sued for by any common informer. Gas- 
works Clauses Act, 1817 (c. 15), s. 21, imposes the 
like penalty of £200 for the same offence ; such 
penalty, sect. 22, to be recovered by the person 
into whose water such substance shall bo con- 
veyed, or wliose water shall be fouled from any 
such act : — Held : in the case of a Croydon gas 
CO., with whose private Act Gasworks Clauses 
Act, 1817 (c. 15), was incorporated the two penal- 
ties were not cumulative but that the latter was 
given by way of substitution for the fortm^r. 

in construing a iional stat-ute, of any kind, we 
are bound to take care tliat the party is brought 
strictly within it & to give no oflV'ct io it beyond 
what it is clear that the Legislature mGmded. 
... In the imposition of a tax or a duty, <fc still 
more of a penalty, if there by any fair reasonable 
doubt, we are so to construe the statute as to give 
the party sought to be charged the benefit ot the 
doubt (Pollock, C.B.). — Parry v. Croydon 
Commercial Gas Co. (1863), 15 C. B. N. H. 568 ; 
3 New Rep. 212 ; 9 L. T. 694 ; 28 J. P. 86 ; 10 
.Tur. N. S. 172 ; 12 W. R, 212 ; 143 E. R. 90S. 
Ex. Ch. 

1540. Infliction of lighter penalty.]— If a 

statute provides two degrees of punishment & 
it is doubtful which is the proper punishment for 
an offence, the ct. will ajiply the lighter. — It. r. 
Turnfr, [1904] 1 K. B. 181 ; 73 L. .1. K. B. 46 : 
89 L. T. 670 ; 68 J. P. 15 ; 52 W. 11. 214 ; 20 
T. L. R. 67 ; 48 Sol. Jo. 85 ; 20 Cox, C. ('. 590, 
C. C. R. 

1541. Power to dispense with Penal Act — Prero- 

gative of Crown.] — Case of Dispensations (1001), 
Jenk. 307 ; 145 E. R. 221 ; eub nom. Penal 

Statutes’ Case, 7 Co. Rep. 36. 

Annotations : — Retd. Colt & Glover r. Coventry & Liohncld 
(Bp.) (1616), Rob. 140; R. v. Hamjidon (1037). 3 State 
Tr. 826 ; Tnomas v. Sorrell (1673), tYeein. K. B, 85. 

1542. Excuses for non-compliance with Act — 
Whether limited to those speclfled In Act.] — H. v. 

Bell (1753), Post. App. 430 ; 1 East, P. C. 169 ; 
168 B. R. 97. 

Annotation : — Reid. R. V. Jarvis (1757), 1 East, 043, n. 

Operation outside the realm.] — See Criminal 
Law, Vol. XIV., pp. 133, 134, Nos. 1056, 10.59, 
1065. 


Sub-sect. 2. — ^Application of Act to 
Offence Committed. 

1543. Necessity for.] — HuNTiNGTO\pni (Lord) 
V. Gardiner, Same v. Ireland, No. 1533, ante. 

1544. .] — Distressfor Rent Act, 1738 (c. 19), 

is remedial; but is penal also. It is remedial 
insomuch as it extends the remedy which the land- 
lord previously had against his tenant ; but it 
is so far penal, that the landlord who seeks to fix 
upon a tliird person the penal consequences of 
sect. 3, must bring the case by strict clear & 
satisfactory evidence, within the letter & meaning 
of that enactment (Baylby, J.). — ^Brooke v. 
Noakes (1828), 8 B. & C. 637 ; 2 Man. & Ry. 

K. B. 570 ; 6 L. J. O. S. K. B. 376 ; 108 B. R. 
1142. 

1545. .]— A.-G. V. SiLLEM, No. 130, ante.^ 

1546. .] — It is a sound rule of construction 

that when any p<;nalty or disability is imposed by 
statute on any of ITer Majesty’s subjects, the ct. 
before which any charge is preferred must be 
able to see clearly what the conduct is which will 
render a yjerson liable to the penalty so imposed 
(Cave, J.). — Crane v. Lawrence (1890), 25 

Q. B. D. 152 ; 59 L. J. M. C. 110 ; 63 L. T. 197 ; 
54 J. P. 471 ; 38 W. R. 620 ; 6 T. L. R. 370 ; 17 
Cox, C. C. 135, D. C. 

Annotation: — Mentd. Wheat v. Brown, [1892] 1 Q. B. 
418. 

1547. .] — The whole sect. [Public Aiitliori- 

ties Protection Act, 1893 (c. 61), s. 1] is of a penal 
nature. ... It must, therefore, not bo extended 
if) any case not exactly covered by its language 
(Par^vell, .T.), — Smith v. Northleacr Rural 
(.Council, [1902] 1 (!h. 197 ; 71 L. J. Ch. 8 ; 85 

L. T. 119 ; 60 J. P. 88 ; 18 T. L. R. 30. 

Annotations : — Consd. Myers v. Bradford Corpn, (1913), 110 
L. T. 254. Mentd. Gilbert v. Gosport & Alvorstoko U. 0., 
[191G] 2 Ch. 587. 

1548. .] — I tliink we ought to approach this 

(juestion bearing in mind the drastic nature of 
tlie power privileges conferred upon public 
autliorities by the [private] Act & the penal nature 
of the sect. A I wish to quote wliat Parwell, J. 
said with regard to the Act & the way one ought 
to approach it in tlie case of Smith v. Norihlcach 
Ilaral Council, No. 1517, ante (JjUsri, J.). — Myers 
V. Bradford Corpn. (1913), 110 L. T. 254 ; 
78 J. P. 177; 12 L. G. R. 148, D. C. ; on 
appeal, [1915] 1 K. B. 417, C. A. ; sub nom. 
Bradford Corpn. v. Myers, [1916] 1 A. C. 242, 
II. L. 

Annot/Uions :~hl[entd. Clayton v. Poutyiirldd U. D. C., 
[1918] I K. B. 219; Newell v. Starkle (1919), 89 L. J, 
C, 1 : The Danube II, [1921J P. 183; Edwards r. 
Metropolitan Water Board, [1922] 1 K. B. 291 : Harnett 
V. Fibber, [1927] 1 A. C. 573 ; Scammell v. Attlee (1928), 
45 T. L. R. 75. 

1549. How ascertained.] — The true way of test- 
ing such a case as this is not to first argue what 
crimes or Avrongs it is supposed were intended to 
be reached by the statute & then to endeavour 
to make the facts of the case fit the supposed 
intention of the statute, but first to underetand 
exactly what the facts are & then see if the 
statute as drawn was intended to apply, & does 
in fact apply to those facts (Grantiiatvi, J.). — 

R. V. Dennis, [1894] 2 Q. B. 458 ; 63 L. J. M. C. 
153 ; 71 L. T. 436 ; 58 J. P. 622 ; 42 W. R. 686 ; 
18 Cox, C. C. 21 ; 10 R. 316, C. C. R. 

Annotations: — Mentd. Billing v. Prebblo (J89C), 60 L. J. 
Q. B. 180 ; Grivell v. Malpas, [1906] 2 K. B. 32 ; Hewett 
V. Hattersloy, [1912] 3 K. B. 35 ; R. v. Ascanlo, Puck 8c 
Pulco (1912), 76 J. P. 487. 


PART V. SECT. 8, SUB-SECT. 2, 

1643 i. Neccss-ity for.] — Royal Elj-.ctbic Co. of Canada w. Edison Elkctkio Light Co. (1889), 2 Exoh. C. R. 576. — CAN. 



733 


Part V. — Criminal and Penal Statutes. 


Sub-sect. 3. — Penat.ty must be Clearly 
Imposed. 

1650. General rule.] — The form whicli the legis- 
lature enacts for penalties where it is intended 
that there shall be a penalty for eacli k, every 
violation of an Act of Parliament, is to be found 
in the cases of which the Excise Acts present a 
very familiar example, where, for instance, a 
penalty is directed to be imposed & forfeited for 
each & every room that is not entered, & each 
&, every tub & so on. In these cases the w'ords 
“ for each & every offence ” are always to be 
found, as far as I recollect in every Act of Parlia- 
ment, where cumulative penalties can be claimed 
for every violation of the law (Poli.ock, O.TJ.). — 
A.-G. V. M'Lean (1863), 1 H. & 0. 750 ; 1 New 
Eep. 290 ; 32 L. J. Ex. 101 ; 8 L. T. 113 ; 27 
J. P. 407 ; 158 E. R. 1085 ; sub uom. R. v. 

M'liEAN, 9 Jur. N. S. 338 ; 11 W. R. 292. 

Annotaiion : — Befd. MUnca v. Bale, Mllncs v. Lea (1875), 

L. K. 10 C. r. 591. 

1661. .] — (1) WTicn the words of a statute 

are equally applicable to penal or civil con- 
sequences, the ct. will construe the statute in 
favour of the latter. 

(2) Whore two statutes dealing with the same 
subject-matter use different language, it is an 
acknowledged rule of construction that one may 
be looked at as a guide to t-he construction of the 
other. If one uses distinct language, imposing a 
penalty under certain circumstances, k the other 
does not, it is always an argument that the legis- 
lature did not intend to impose a penalty in the 
lattei', for where they did so intend, they jdainly 
said .so (Brett, J.). — Dickenson v. Eleti'iier 
(1873), L. R. 9 C. P. 1 ; 43 L. J. M. V. 25 ; 29 
L. T. 510 ; 38 J. 1*. 88. 

1552. .] — In order to warrant us in inflict, - 

ing this penalty, the Act ot l^irliainent should be 
cl(*ar & bevond all doubt (Pollock, P.B.). — 
Easton v. Alce (1861), 7 H. k N. 452 ; 31 I.. .T. 
Ex. 115 ; 5 Ii. T. 323 ; 26 J. P. 280 ; 8 Jur. N. S. 
156; low. R. 110; 158 E. R. 549. 

1553. .] — We must act on the general rule, 

that when the legislature impose a penalty the 
words imposing it must be clear A distinct (Bj.ack- 
BUUN, J.). — Willis v. Tjioup (1875), L. R. 10 
Q. B. 383 ; 33 L. T. 1 1 ; 23 W. R. 730. 

Annotation : — Uentd. Bcothum v. Crewdson (1890), 55 J. P. 

55 . 

1554. •]— I attach great importance to the 

rule that unless penalties are imiiosed in clear 
terms they are not enforceable (IjOud Loreburn). 
—A.-G. V. Till, [1910] vV. P. 50 ; 79 L. J. K. B. 
141 ; 101 L. T. 819; 26 T. L. R. 131; 5 Tax 
Cas. 440, II. L. 

Annotation : — Mentd. Edinburgh Life Assco. i\ Lord Advo- 
cate. [1910] A. C. 148. 


Sub-sect. 4. — Repeal of Penal Act. 

1655. Effect of.] — R. v. Swan, No. 2027, 

1656. .] — Bankruptcy Law Consolidation 

Act, 1849 (c. 106), 8. 1, & sched. A repealed Bank- 
ruptcy Act, 1842 (c. 122), without making any 
reservation of offences committed under Bank- 
ruptcy Act, 1842 (c. 122) ; offences therefore 
under Bankruptcy Act, 1842 (c. 122), committed 


before Oct. 11, 1849, on which day Bankruptcy 
Law Consolidation Act, 1849 (c. 106), came into 
operation, arc not punishable by indictment 
commenced after that day. — R. v. Nairne (1850), 
14 .1. P. 162 ; 4 Cox, C. C. 115. 

AnnoUttion ; — Distd. IL V. Smith (18(i2), 6 L. T. 7G1. 

1557. .] — Bennett v. Tatton, No. 2029, 

yosL 

By alteration of penalties.]— >S'cc Part IX., Sect. 1, 
sub-sect. 2, E., post. 

Sub-sect. 5. — Exemption prom Operation. 

1558. By exception In enacting clause — Duty of 
plaintiff to deny exemption.] — For it is a known 
distinction that what comes by way of jiroviso 
in a statute must bo insisted on by way of defence 
by the party accused ; but where exceptions arc 
in the enacting part of a law it must ajipear in 
the charge that deft, does not fall within any of 
them (Lord Mansfield, C..T.). — R. v, Jarvis 
(1750), 1 East, 643, n. ; IBurr. 148 ; 102 E. R. 249. 
Annotations: — Consd. 11. v. Stone (1801), 1 East, 639; 

The Adelaide (I8i49), 2 Hag. Adm. 230: IL v. .Tames, 

11902] 1 K. B. 540 ; R. v. Audley, 11907] 1 K. B. 383, 

Reid. Cooper r. Dodd (1850), 2 Rob. Eccl. 270 ; lie Porham 

(1859), 5 Jur. N. S. 1212. 

1559. .] — Tuibault r. Gibson, No. 

1798, 2)ost. 

1560. .] — It is not necessary for the 

prosecution to negative a proviso, even though the 
Iiroviso be contained in the same sect, of the Act- 
of Parliament creating the olTence, unless the 
jiroviso is m the nature of an exception which is 
mcorpoiated directly or by reierence with tlie 
enacting clause, so that the cna'-ting clause cannot 
be I'cad without the qualification introduced by the 
exception {per Gun.). — R. v. James. [1902] 1 K. B. 
,540 ; 71 L. J. K. B. 21 1 ; 86 L. T. 202 ; 66 J. P. 
217 ; .50 W. Jt. 286 ; 18 T. L. R. 284 ; 46 Sol. Jo. 
247 ; 20 Pox, C. V. 156, G. (\ R. 

Annotations: — Consd. R, v. AndJoy', 11907] 1 K. B. 383. 

Reid. JL V. King (1914), 110 L. T. 783. Mentd. R. 

I*ayue, [1906] 1 K. B. 97 ; R. v. Creamer. [1919] 1 K. B. 

664, 

1561. .] — 1 will merely refer to the 

passages from the judgments m 7?. v. Janris, 
No. 1558, ante, quoted in It. v. Jam.es, No. 1560, ante, 
k in R. V. James, No. 1560, ante, having reviewed 
all the authorities, w'e pointed out that : “It is 
not necessary for the prosecut ion to nc'gative a 
proviso, even though the provi.so he contained in 
the same section of the Act of 15u'liament creating 
the offence, unless the proviso is in t he nature of an 
exception wdiich is incorporatc'd directly or by 
reference with the enacting danse, so that the 
enacting clause cannot be read without the quali- 
fication introduced by the exception.’’ In other 
words, wc decided that . . . the same rule apjilies 
even where the excei)tion comes by way of proviso 
in the same sect, which creates the offence (Lord 
Alvekstone, G.J,). — R. v. Atjdi.ky, [1907] 1 K. B. 
383 ; 70 L. J. K. B. 270 ; 96 L. T. 160 ; 71 J. P. 
101 ; 23 T. L. R. 211 ; 51 Sol. Jo. 146 ; 21 Cox, 
G. C. 374, G. G. R. 

1562. By proviso — Duty of defendant to plead.] — 

R. i’, .Tarvis, No. 1558, ante. 

1563. .] — Tuibault v. Gibson, No. 

1798, post. 

1664. -.] — R, V. James, No. 1500, arite. 

1565. -.] — R. V. Audley, No. 1561, ante. 


PART V. SECT. 3, SUB-SECT. 4. 

1555 1. E/fcd of.] — R. r. Durnjon 
(1887), 14 <5. R. 672.— CAN. 

q. Clause in repealing statute 

saving proceedings commenced ]— R. v. 
Kerr & Wilson (1876), 26 0. P. 214. 

— CAN. 


PART V. SECT. 3, SUB-SECT. 5. 
1568 1. Hy exception in enacting clause 
— Duty of plaintiff to deny exemption.] 
— R. V. Dibblke, Ex p. McIntyuk 
(1909), 39 N. B. IL 361 ; 16 Can. Grim. 
Cos. 38.— CAN. 

1668 ii. .] — ^Wbere a statute 

has provided that certain acta shall 


cuiiHLicuLo a enme, suoiect t-o certain 
exceptions or provisos the Indictment 
of a person for committing such a 
crime must show negatively that the 
party or the matter pleaded does not 
come within the meaning of such ex- 
ception or provisos. — R. v. Smith 
(1883), 2 S. C. 257.— S. AF. 
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Sect. l.^IN GENERAL. 

1668. Duty must be clearly imposed.] — A 

statute wliich imposes a tax or duty must be clear 
& express ; and any ambiguity will entitle the 
subject to be exempt from the tax or duty. — 
KiNGSTON-uroN-HuLL DocK Oo. I(A Marche 
(1828), 8 B. & C. 42 ; 108 E. R. 0.58 ; sub nom. 
Huijl. Dock Co. v. La Marche, 2 Man. & Ry, K. B. 
107 ; 0 L. J. O. S. K. B. 216. 

Annotatvms : — ^Refd. Priestley v. Foulds (1840), 2 Soott, 
N. R. 205 ; North & South Shields Ferry Co. v. Barker 
(1848), 2 Exoh. 130. 

1567 .] — As this statute does impose a tax 

the usual rule of construction must be applied to it 
which is adopted in similar cases <fe the subject 
must not be charged unless the intention to charge 
clearly & distinctly appear (Parke, .T.). — Bussey 
V. Storey (1832), 4 B. & Ad. 98 ; 1 Nev. & M. K. B. 
039 ; 1 Nov. & M. M. C. 522 ; 2 L. J. K. B. 100 ; 
110 E. B. 392. 

AnnotatUma : — Retd. Pope v. Langworthy (1833), 5 B. & Ad. 
464 ; PhipHon r. Harvott (1834), 1 Cr. M. & R. 473 ; R. 
V. VVorcosferhhtro JJ. (1853), 21 L. T. O. S. 154. 

1568. .] — If you call upon the subject to pay 

a tax, you must show a clear public liability, A if 
there is any doubt, it is the duty of the court not 
to impose it (Pollock, O.B.). — Baodeley y. 
OiNGELL (1847), 1 Exch. 319 ; 2 New Mag. Cas. 
294 ; 17 L. J. Ex. 03 ; 10 L. T. O. S. Ill ; 11 
.T. P. Jo. 838; 154 E. K. 130. 

Annotations : — Retd. Elliott v. South Devon Ry. (1848), 2 
Kxch. 725 ; London School Board v. St. Mary, lalingrton 
(187.5), 1 Q. B. D. 65 ; Wakefield L. B. v. Lee (1870), 1 
Ex. D. 336 : Llghthoimd v. Higher Beblugton L. B. 
(1885), 10 Q. B. D. 577. 

1669. .] — In the construction of revenue 

Acts, a duty cannot be imposed upon the subject 
except by clear words. TJie meaning ot the Legis- 
lature must bo distinctly made out from the terms 
of the statute (Pollock, C.B.), — ('randos (Mar- 
quis) V. Inland Revenue Oomhs. (1851 ), 0 Exch. 
404 ; 20 L. J. Ex. 269 ; 17 L. T. O. S. 128 ; 1,55 
E. R. 624. 

Annotations : — Mentd. Mortlmoro v. I. R, Comrn. (1864). 

2 H. k C. 838 ; Eglluton TrnsLcoH v. I. R. Coiurs. (1805), 

3 H. & C. 871 : (Jhristie v. I. R. Coinio. (18CG); 15 L. T. 
282 ; Tie De Laneev’s SuccesHlon (1869), 21 L. T. 58 : 
Truman, Hanbiirv. Buxtou v. I. R. Comrs., [I912J 3 K. B. 
377. 

1570. .] — Stevenson v. Pharleswouth 

(1853), 22 L. T. O. S. 98 ; sub no/n, Stephenson v. 
Charlesworth, 17 .T. P. Jo. 741. 

1671. .] — It is a well established rule that 

the subject is not to be taxed without clear words 
ior that purpose & also that every Act of Parlia- 
ment must be read according to the natural con- 
struction of its words (Parke, B .). — lie Mickle- 
thwait (1855), 11 Exch. 452 ; 25 L. J. Ex. 19 ; 
1,56 E. R. 908. 

Annotations : — Expid. Foley v. Flctclier (1858), 3 H. & N. 
709. Tho latter in the main rule, the other Ruhordlnate 
(BhaMWELL, B.). Consd. A. (4. v. Sihthoip (1858), 3 
H. & N. 424 ; Braybrooke v. A.-G. (1861), 9 H. L. Caa. 
].')(!. Reid. Le Marehant v, I. R, Conire. (1876), 33 L. T. 
50 ; Tennant v. Smith, [1892] A. C. 150 ; A.-G. v. Beech, 
118081 2 Q. B. 147 ; A.-G. v. Selbomo, 110021 1 K. B. 
388 ; Drummond v. Collins (1015), 6 Tax Cas. 525 ; 
Ormond Invefctmcnt Co. v. Betts, [1928] A. C. 143. 
Hentd. Re De Lancey’s Suceesblon (1869), 21 I.. T. 58 ; 
Re Higgins, Day v. Tumell (1885), 31 Ch. D. 142 ; A.-Q. 
r. Montefioro (1888), 21 Q. B. D. 461, 

1572. .] — Whoever seeks to impose a tax or 


penalty must ostablisli the right (Bramwell, B.). 
— Foley (Lady) v. Fletcher (1858), 3 H. & N. 
769 ; 28 L. J. Ex. 100 ; 33 L. T. O. S. 11 ; 6 Jur. 
N. 8. 842 ; 167 E. R. 078. 


Annotations Direct United States Cable Co. v. 

Anglo-American Telegraph Co. (1877), 2 App. Cas. 394. 
Mfintd. Horton v, Sayer (1859), 29 L. J. Ex. 28 ; City of 
I.ondon Contract Corpn. v. Stylos (1887), 2 Tax Cas. 239 ; 
Clerle^l Medical & General Life Assco. Soo. v. Carter 
(1888), 21 Q. B. D. 339 ; Psalms & Hymns (Baptist) 
Trustees v. Whltwell (1890), 7 T. L. R. 104 ; Secretary of 
State In (Council of India v. Scobel, [1903] .A. C. 299 ; 
Chadwick v. Pearl Life Insce., [1905] 2 K. B. 607 ; Delago 
V. Niiggct PoUsh Co. (1905), 92 L. T. 682 ; East Indian 
Ry. t». Secretary of Stab) for India (1905), 92 L. T. 495 ; 
Sm'biton U. D. C. v. Callender’s Cable & Construction Co. 
(1910), 8 L, G. R. 244 ; Massy v. I. R. Comrs. (1915), 
[1919] 2 K. B. 354, n. ; Howe v. I. R. Comrs., ^919] 2 
K. B. 336 ; Jones v. I. R. Comrs., [1920] 1 K. B. 711 ; 
R. V. Income, Tar Special Comrs., Ex p. Shaftesbury Homes 

JCc a r»i%f K iicjix fniiifr Sliln. 2 R. 729- 


1573. .] — No proposition is better estab- 
lished than that a tax cannot be imposed on a sub- 
ject unless by clear words (Lord Wensleydale). — • 
Bray'Biiooke (Lord) v. A.-G. (1861), 9 II. L. Cas. 
150 ; 31 L. J. Ex. 177 ; 4 L. T. 218 ; 7 Jur. N. S. 
741 ; 9 W. R. 601 ; 11 E. R. 685, IT. L. ; nffq. 8. 0. 
sub nom. A.-G. v. Braybrooke (Lord) (I860), 6 


n. & N. 488. 


Annotations : — Rsid. A.-G. v. Abdy (1862), 1 II. & C. 266 ; 
A.-G. V. Oxford Woi'ccster & Wolverhampton Ry., ‘Sheriff 
& Adcock (1862), 7 H. & N. 840 ; A.-G. v. Upton [1866), 
L. R. 1 Exch. 224 ; R. v. Cowley’s Sueoession (186(.), 12 
Jur. N. S. 007 ; Lc Marehant o. I. R. Comrs. (1875), L. R. 
10 Exch. 292; A.-G. r, Selborne, [1902] I K B. 388; 
Lord Advocate v. Moray, [19051 A. C. 531. Mentd. A.-G. 



Cecil (1870), L. R. 5 Exch. 263 : 1. R Cornrs. r. Harrison 
(1874). L. R. 7 H. L. 1 ; Charlton v. A.-O. (1879), 4 ApP- 
Cas. 427 : A.-G. v, Dowling (1880), 6 Q. B. D. 177 ; A.-G. 
V. Mitcliell (1881), 44 L. T. 580 ; A -G. v. Maulo (1886), 
50 L. T. oil ; A.-G. V. Chapman. [1891] 2 Q. B, 526; 
A.-G. V. Dodlngton, [18971 1 Q. B. 722 ; Wolvorton v. 
A.-G., [1898] A. C. 535 ; Cowley r. I. R. Comrs., [1899] 
A C 198 ; A.-G. v. Northumberland, [1901] 1 K. B. 762 : 
Purr r. A.-G., [1926] A. C. 239. 


1574,. .]„a.-G. V. Wyndiia-M (1862), 1 

H. & C. 563 ; 1 New Rep. 100 ; 32 L. J. Ex. 1 ; 
7 L. T. 386 ; 8 Jur. N. S. 1182 ; 11 W. R. 185 ; 
158 E. R. 1008. 

1575. .]— AMienovor it is sought to impose a 

rate, the burden lies on those seeking to enforce it 
to show that the words used by the Legislature are 
clear & unambiguous in order to charge the subject. 
An Act of the Legislature imposed a rate on lands 
“& other real estate:” — Held: altliough these 
words were large enough to include a rentcharge 
in lieu of tithes, they would not necessarily do so if 
it appeared from the general wording of the Act 
that it was not intended to apply to incorporeal 
rights. — Ingham v. Drinkwater (1875), 44 L. J. 
P. C. 83 ; 32 L. T. 710, P. C. 

1570. .] — The int-ention to impose a charge 

upon the subject must be shown by clear 
unambiguous language.— Orientat. Bank Corpn. 
V. Wright (1880), 5 App. Cas, 842 ; 60 L. J. P. C. 
1 ; 43 L. T. 177, P. C. 

Annotation Rcld. Bruntou v. Stamp Duties Comr., [1913] 
A. C. 747. 

1577. .] — You must see whether a tax is 

expressly imposed (Lord ITalsbury, 0.). 
Tennant v. Smith, [1892] A. C. 160; 61 L. J. 
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1666 1 . Dviy must he clearly imposed.] 
— If by a etalute It is Intended to im- 
pose H tax upon the subject, its con- 
struction must be clear beyond nil 


reasonable doubt. — R. v. DIaelow 
Union Guardians (1800), 12 1. C. L. R. 
35.-— IR. 

1566 11. .] — SUAW V. RUDDTN 

(1858), 9 I. O. L, R. 214.— IR. 


1668 111. .]~Re StuddkRT, [1900 ] 

2 I. R. 400.- -IR. 

1666 iv. .1— J (1890). 

7 Nfid. L. R. 472.— NFLD. 
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P. 0. 11 ; 66 L. T. 327 ; 8 T. L. R. 434 ; 3 Tax 
( )aa. 158, H. L. 

Jnnotattons : — Consd. A,-G. v. Boooh, [1898] 2 Q. D. 147 ; 
A.-G. V. Solboruo, (19021 1 K. B. 388; Northuuiborland 
r. I. B. Coiiu'8., [1911] 2 K. B. 343 ; TUlimf-Stevona Motors 
r. Kent Coimty Council & Minister of Transport (1928), 
97 L. J. Oh. 371. Bold. A.-G. v. Eastbourne Cornn., [1902] 

1 K. B. 403 : Ormond Investment Co. v. Betts, [1928] 
A. C. 143. luentd. Herbert v. MoQuado, [1901] 2 K. B. 
7G1 ; Carlisle & Sllloth Golf Club r. Smith, [1913] 3 K. B. 
Ify ; I. R. Oomrs. v. Blott, I. R. Oorars. v. Greenwood, 
11920] 2 K. B. 057 ; G. W. Ry. v. Bater, [1922] 2 A. O. 1 ; 
Pool V. Guardian Investment Trust Co., [1922] 1 K. B. 
347 ; ColvUlo v. I. 11. Comrs, (1923), 8 Tax Cos. 442 ; 
Hartland v. Dlgg'Ines, [1924] 2 K. B. 168 ; I. R. Comrs. v. 
Werayss (1924), 8 Tax Cas. 551 ; Cordy v. Gordon, [1925] 

2 K. B. 270 ; Grainger r. Maxwell, [1926] 1 K. B. 430 ; 
Machon v. McLouglilln (1926), 11 Tax Cas 83 ; Tollo- 
maehe 1 '. I. R. Comrs. (1920), 130 L. 'J\ 444 ; Shanks v. 
I. R. Comrs. (1928), 45 T. L. R. 28. 

1578. — — .] — I am only reiterating what has 
been said over Sc over again in dealing with 
t.axing Acts when I say that we have no govern- 
ing principle of the Act to look at ; we have 
simply to go on the Act itself to see wliother the 
duty claimed under it is that wliich the legislature 
lias enact-ed (Lord LTalsbury, C.). — Lord Advo- 
cate V. Fleming, [1897] A. C. 145 ; 60 L. J. P. O. 
41 ; 01 J. P. 092 ; siih nom. Lord Advocate v. 
Robertson, 70 L. T. 125 ; 45 W. R. 074, H. L. 

J nnotutiorm : — Consd. TilUng-Stovons Motors r. Kent County 
Council & Minister of Transport (1928), 97 L. J. Ch. 371. 
Mentd. A.-G. r. Lethbridge (1901), 92 L T. 88. 

1579. .l-A.-G. u. Beech, No. 1589, post 

1580. — .] — Though I agree that every tax 
jf it is to be supported, must be found within the 
clear language of an Act of Parliament, I am dis- 
post'd to repudiate the notion of there being an 
artificial distinction between the rules to be 
applied to a taxing Act & the rules to be applied to 
any other Act (Wills, J.). — Styles v. Middle 
Temple Treasurer (1898), 08 L. .T, Q. B. 157 ; 
79 L. T. 700 ; 03 J. V. 213 ; 47 W, R. 383 ; 15 
T. L. R. 120 ; 43 Sol. Jo. 172 ; 4 Tax Cas. 123, 
D. C. ; on appeal (1899), 08 L. J. Q, B. 1040, 
C. A. 

1581. .] — A.-O. V. Peek, No. 1009, post. 

1582. .] — In statutes of taxation the impo- 
st ion of a duty m\ist be in pl.ain terms (Buckley, 
L.J.). — Inland Rr;vENUB CoRms. v. Gribble, 
[1913] 3 K. B. 212 ; 82 L. J. K. B. 900 ; 108 L. T. 
887 ; 29 T. L. R. <181 ; 57 Sol. Jo. 470, C. A. 

Annotation , : — Refd. Novilo Rold v. I. R. Comrs. (1922), 12 
Tax Cos. 545. 

1583. .] “The intention to impose a tax 

or duty, or to increase a tax or duty ah*eady 
imposed, must be shown by clear & unambiguous 
language & cannot be inferred from ambiguous 
words (Lord Parker). — Brunton v. Stamp 
Duties Comr., [1913] A. C. 747 ; 82 L. .1. P. C. 
139 ; 108 L. T. 932 ; 29 T. L. R. 007, P. C. 

1584. .] — It is well established that one is 

bound, in construing Revenue Acts, to give a fair 
& reasonable construction to their language 
without leaning to one side or the other, that no 
tax can be imposed on a subject by an Act of 
Parliament without words in it clearly showing an 
intention to lay the burden upon him, that the 
words of the statute must be adhered to, & that so 
called equitable constructions of them are not 
permissible (Lord Atkinson). — Ormond Invest- 
ment Co. V. Betts, [1928] A. 0. 143 ; 97 L. J. 
K. B. 342 ; 138 L. T. 600 ; 13 Tax Cas. 400, 
H. L. 

Annotation : — Mentd. Manton’s Trustoos v. Stoelo, Steele v. 
Manton’s Trustees (1927), 11 Tax Cas. 649. 


Sect. 2.— CONSTRUCnON. 

1585. Intention of legislature.] — The statute 
ought to be so construed, that it should not go 
one stop further than the legislature intended 
(Park, J.). — Doe d. Jarman v. Larder (1836), 
3 Bing. N. C. 92 ; 2 Hodg. 186 ; 3 Scott, 407 ; 

5 L. J. G. P. 322 ; 132 E. R. 314. 

Annotation: — Mentd. Frith v. Rotherham (1846), 15 M. & 

W. 39. 

1586. .] — The opinion that statutes passed 

with the intention of imposing a tax are to be so 
construed as to defeat that intention, provided 
the words admit of several constructions, & any of 
the constructions would have that effect ; also the 
opinion that if the words admit of a doubt in the 
mind, either of the tax collector or the taxpayer, 
the one ought to refuse to collect & the other to 
pay appears to us to require limitation. Effect 
18 to be given to the intention of the legislature, to 
be collected from the context of the whole statute 
construed with reference to the purpose expressed 
therein. It is no part of the duty of the judges to 
endeavour to defeat the intention of the legislature, 
cither in respect to the imposition of the tax or 
otherwise : the wliole community has an equal 
interest that every part of it should contribute its 
quota to the general income derived from taxes, 

6 all statutes arc to be construed by the rules that 
tend to discover the intention of the legislatm-e 
expressed therein (Erle, C.J.). — R. v. Dickson 
(1803), 2 New Rep. 400 ; 11 W. R. 919 ; sitb nom. 
Dickson v. R., 8 L. T. 578, Bx. Ch. ; affd. on 
other grounds (1865), 11 H. L. Cas. 175, H. L. 

1587. .] — The right &, indeed, the only 

method of interpretation is to ascertain the 
intention of the Legislature from the language & 
provisions of the Act itself. In constiniing a 
statute regard must be had to the ordinary rules 
of law applicable to the subject-matter, & these 
rules must prevail except in so far as the statute 
show that they arc to be disregarded ; & the 

burden of showing that they are to be disregarded 
rests upon those who seek to maintain that pro- 
position. It is incumbent on the Crown when 
claiming the tax to make out affirmatively that the 
case falls within the statute. The principles 
applicable to the interpretation of a taxing Act 
are laid down in the passage already cited {Tennant 
V. Hmiih, No. 1577, anle^. You must see that the 
tax is expressly imposed ; the subject is not to bo 
taxed without clear w'ords, & the Act, like every 
other Act, must be read according to the natural 
construction of the words (Chitty, L.J.). — A.-G. 
V. Beech, [1898] 2 Q. B. 147 ; 67 L. J. Q. B. 585 ; 
78 L. T. 584 ; 62 J. P. 371 ; 40 W. R, 435 ; 14 
T. L. R. 380, C. A. ; affd. on other grounds, [1899] 
A. C. 53, H. L. 

Annotations: — Mentd. A.-G. v. Grey, [1898] 2 Q. B. 534 ; 

Cowley r. I. IL Coiiirt)., [1899] A. 0. 198; A.-G. v. De 

Pr^ville. [1999] 1 Q .B. 223 ; I. II. Cornrs. v. Priestley, 

[1901] A, C. 298 ; A.-G. r. Moiitagrue, [19031 1 K. B, 483 ; 

Evans v. Evans, [1904] P. 274 ; A.-G. v, Richmond (No. 2) 

(1908), 78 L. J. K. B. 1 ; A.-G. v. Milne, [1914] A. C. 765; 

A.-Q. V. Lane Fox, [1921] 2 K. B. 498. 

1588. Construction on ordinary or natural mean- 
ing.] — In construing this Act of Parliament 
imposing the duty, we must assume that the word 
“ coal ” is used in its ordinary, popular sense, & 
see whether the article in question comes within 
this meaning according to that criterion. If a 
person were to order of a coal merchant a quantity 
of coals, would it bo complied with by the delivery 
of the patent fuel ? Surely no one would contend 
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in the affirmative ; or, if a vendor were to contract 
to deliver coals of any description named by the 
purchaser, would he bo called upon to deliver patent 
fuel ? We apprehend he could not. Why should 
wo give a different meaning to the same word in 
different sects, for the purpose of extending the 
operation of a clause imposing a tax ? We think 
therefore that wo ought to construe the word 
according to its ordinaiy meaning which will 
make the different parts of the Act consistent with 
each other (Talfourd, J.).— London Corpn. v. 
Parkinson (1850), 10 C. B. 228 ; 4 New Mag. Cas. 
laS ; 15 L. T. O. S. 805 ; 13S E. R. 93. 

ions .-—Reid. A.-G. v. Barry (1859), 4 H. & N. 470: 
iullwood V. Akerman (1802), 11 0. B. N. S. 737. 

1589. .] — This is a taxing Act, & it is essen- 

tial to see that the tax is expressly imposed, that 
the subject is not taxed without clear words, & 
that the natural construction is given to the words 
used (Lord Ashbourne).— A.- G. v. Beech, [18991 
A. C. 5.3 ; 08 L. J. Q. B. 130 ; 79 L. T. 605 ; 03 
J. Ih 110 ; 47 W. R. 2.57 ; 15 T. L. R. 85 ; 43 
Sol. .To. 94, H. L. ; affg., [1898] 2 Q. B. 147, C. A. 
AnnnUituma r—'HLexM. A.-G. v. Groy, (1898) 2 Q. B. 531; 

CowJev V. J. H. Comrs., [1899] A. C. 198; A.-G. v. Do 
^ : I- 1^- Comrs. t'. Priestley, 

(1901) A. C. 208 ; A.-G. ik Montog^, [1903] 1 K. B. 483 : 

: A.-G. 1 -. Pfchmon(i 
n (1908), 78 Li. j. K. B, i ; A.-G. v. Alilno, [1914] 
A. C. 705 ; A.-Q. v. Lane Fox, (1924] 2 K, B. 498. 

1590. .] — The Crown fails if the case is not 
brought within the words of the statute, interpreted 
according to their natm’al meaning ; & if tlicre is a 
case which is not covered by the statute so inter- 
preted that can only bo cured by legislation <fe not 
by an attempt to construe the statute bc*novo- 
lently in favour of the Crown (Collins, M.R.).— 
A.-G. V. Selcorne (Earl), [1902] 1 K. B. 388; 
71 L. J. K. B. 289 ; 85 L. T. 714 ; 09 J. P. 132 ; 
50 W. R. 210; 18 T. L. R. Ill; 40 8oI. Jo. 103, 
(h A. 


Annoiaiums : — Apld. A.-G. V. AUlno, (1914) A. 0. 7 
Mentd. lie Walpole’s Marriage Settlrnt., Thomson 
Walpole, [19().{] 1 Gh. 928 ; Tremayne Poshlei 
(1908) 1 Ch. G81 ; Northumberlund v. I 11. Conira ,119 
2 K. B. 343 ; lie Balli’s Settlrnt,, I’liviuie v. Stew 

H'wh, Warre v. Rush, (19 

1 Ch. 3U2. 


1591. .] Tills veliicle fall.s witiiin the exac^t 

language of the Act of I’arJiament [Finance Act, 
1920 (c, 22)], Sc, that being so, it is not proper for 
your lordships to speculate on the reasons which 
induced Parliament to use that language (Lord 
ITailsuam, C.).— Tilling-Stevens Motors, Ltd. 
r. Kent County Council (1929), 45 T. L. R. 249, 
IT. L. 

1692. Whether strict construction— In favour of 
Crown.]— Caaiplin v, Bullaian, No. 1407, unie. 

1593. .] — A.-G. V. 8ELBORNB (Earl), 

No. 1590, ante. 


1694. A.«G. V. Peek, No. 1009, 

1695. In favour of subject.] — The revenue 

& navigation laws are to be construed & applied 
with great exactness, they are framed for the 
security of great national interests ; & the effect 
of such laws, founded on great purposes of public 
policy, must not be weakened by a minute tender- 
ness to particular hardships. ... At the same 
time they are not subject to all considerations of 
rational equity (Sir Williaai Scott.). — The 
Betty Catiicart (1799), 1 Ch. Rob. 220 ; l(i6 E. R. 
150. 

Annotation : — Hentd. Idle V. Hoyal Exchange Aesoe, (1819), 
3 Mooro, C, P. 115. 

1696. .]— Kinoston-upon-Huij:i Dock 

Co. V. La Marche, No. 1 566, ante. 

1597. .] — The Stamp Act is to be 

construed strictly (Parke, B.). — Harris v. Birch 
(1842), 1 Dow]. N. S. 899 ; 9 M. & W. 591 ; 11 
L. J. Ex. 219 ; 1.52 E. R. 249. 

Annotations : — Mentd. Tie Attenborough & I. R. Comrs. 
(1855). 11 Exeb. 461 ; Sewell v. Burdick (1884), 10 App. 
Cas. 74. 

1598. .] — Statutes imposing a tax 

must be strictly construed (WiLDE, C.J.), — 
Davie.s V. Heath (1840), 8 L. T. O. S. 91. 

1599. — — Baddeley v. Gingell, No. 

15()8, ante. 

1600. 1 — .] — It was unquestionable that, 

as a general principle, where Acts of Parliament 
imposed fiscal duties on the subject, they must be 
construed reasonably ; & if tliey were ambiguous, 
the subject was entitled to the benefit of the doubt., 
not mi'Tely where the ingenuity of counsel was 
able to show that tlie language might have been 
more clear to show the intention of the legislature, 
but where the judicial mind entertained a reason- 
able doubt as to such intention, & retained it. 
after a careful examination «fc consideration. In 
such a case the ct. was bound to give tlio subject. 
tJio benefit of the doubt, although tlie inclination 
of oi>inion might be contrary to such interpreta- 
tion (KiNDERSJdOY, V.-C.). — Wilcox v. Smith 
(1857), 4 Drew. 40 ; 26 L. J. Ch. 596 ; 3 Jur. N. S. 
004 ; 5 W. R. 067 ; 62 E. R. 16 ; siih norn. Wilcox 
V. Smith, Wilcox r. Brown, 29 L. T. U. S. 
23.5. 

A7motahons : — Mentd. A.-G. v. Aliddleton (1858), 3 H. & N. 
125 ; A.-G. V. Deano (1861), 5 L. T. 122 ; lie Cooper & 
Allen’s Contract for Sale to Harlech (]876>, 4 Ch. I). 802 ; 
A.-G. V. Noyes (1881), 8 Q. B. 1). 125. 

1601. — — -.]" -Nicholson v. Fields, No. 

188, ante. 

1602. — Parry v. Croydon Com- 

AiERCiAL Gas Co., No. 1539, ante. 

1603. .] — If there bo admissible, in 

any statute, what is called an equitable construc- 
tion, certainly such a constiniction is not admis- 
sible in a taxing statute, where you can simply 
adhere to the words of the statute (Lord Cairns). 


1592 i. Whether strict construction — 
In favour of Crown.] — Statutes iinnos- 
lug taxes should be constnied strlotly 
against the Crown. — Re Hkntx’s Es- 
tate (1878), 4 V. L. R. 54.— AUS. 

1695 i. In favour of subject ,] — - 

Secretary of State for India in 
Council v. Laldah Naravdas (1909), 
1. L. n. 31 Bom. 239.— IND. 

1695 11 . .] — A fiscal enact- 

ment bhould be construed strictly & 
in favour of the subject, — Salt Comr. 
(^Secretary), Arkari & Separate 

RkVENFE, ItKVKNCE BOARD, MADRAS 
r. Oru (1913), I. L. R. 38 Mad. 040“. 
— IND, 

f onstruction of special 

exf niphon.] — Where the construction of 
a statutory provision conferring the 
privilege of exemption from taxation 
l8 doubtful, the ct. should reject that 


construction which would imply the ex- 
tension of the class exempted if the 
language reasonably admits of another 
iuterpretation. — S wi.vbtjrnk v. Fede- 
ral Taxation Comr. (1920), 27 C. L. R. 
377 . A US. 


Halifax CoRTN. 
r. Sisteiw of Charity ( 1 90 4 ), 4 0 N . S. K. 
481. — CAN. 


strict construction of taxing statutes 1 
not the one applicable, where the pre 
vision In question is one exeraptln 
from Uie general Imposition, & in tho 
case the rule of construction is rathe 
against the one claiming the es 
emptlon. — R. & Alberta Provinoia 
rREABUIUCR V. CANADIAN NOUTETER 
Ry. Co. & Canadian National Ri 
^ ^178 ; 16 Alt* 

L. R, 220 ; 58 D. L. R. 624. — CAN. 


b. -.] — An act imposing duties is 

to receive a strict, & not a liberal In- 
tcrprotatlon so far as the Imposition of 
duty is concerned. — Davies v. Her- 
BERT (1885), 11 V. L. R. 386.- AUS. 

0. .] — A taxing statute receives 

strict construction & full effect is given 
to Imperative language. — S tkrlino v. 
Cumberland School Section No. 2 
Trustees (1915), 49 N. S. R. 125.— 
CAN. 

d. .] — A taxing act Is subject to 

strict construction, particularly If vested 
rights are Interfered with, but effect 
must be given to the express words 
of the statute. — M ortoaoe Corpn. of 
Nova Scotia w.Walrh, [192511 U. L. R. 
665; 67 N. S. R. 547.— CAN. 

e. Construction as penal statute .] — 
A.-G. V, Pattekson (1827), 1 N. B. R. 
(Chip.) 16.— CAN. 



Paet VI.— Fiscal and 


—Partington v. A.-G. (1869), L. K. 4 H. L. 100 • 
38 L. J. Ex. 206 ; 21 L. T. 370, H. L. ; aff,,. H. p! 
sub nom. A.-G. v. Partington (1804), 3 H. & c. 
193, Ex. Ch. 

Annotationa : — Apld. A.-G. r. Solborne, [1902] 1 K. R. 388 ; 
Northtunberland v. I. R, Comra., [1911] 2 K. B. 343 ; 
Dyson v. A.-G., [1912] 1 Ch. 158 ; A.-O. v. Milne, 11914] 
A. C. 765 ; Drummond v. Collins (1915), 84 L. J. K. B. 
1690 ; Ormond Investment Co. v. Botts, [1928] A. C. 
143. Reid. Colquhoun r. Brooks (1888), 21 Q. B. D. 52 : 
A.-G. V. De Pr(jvlUo. [1900] 1 Q. B. 223 ; I. 11, Comrs. 
V. SheflOeld &. South Yorkshire Nuvipration Co., [1916] 

1 K. B. 882 ; Re Abergavenny, NcvDl v. I. R. Comrs,, 
[1923] 2 K. B. 18. Mentd. Lord t*. Colvin (1867), L. R. 
3 Bq. 737 : Fleet v. Perrins (1869), 9 B. & S. 575 ; In the 
Goods of Harding (1872), L. R. 2 P. & D. 394 ; Smart v. 
Tranter (1888), 40 C!h. D. 165; Trevor v. Hutchins, 
[1896] 1 Ch. 844. 

1604 . — ^ .] — Taxing Acts must be cun- 

strued strictly. — Cox v. Rabbits (1878), 3 App. 
Cas. 473 ; 47 Ii. J. Q. B. 385 ; 38 L. T. 430 ; 42 
J. P. 670 ; 26 W. R. 483, H. L. ; affg. S. C. suh 
nom. Rabbits v. Cox (1877), 3 Q. B. D. 307, 
C. A. 

Annotations : — Reid. Associated Newspapers v. City of 
London Corpn., [1916] 2 A. C. 429. Mentd. St. Thomas’. 
St. Bartholomew’s & Bridewell Hospitals v. HiidgeU, 
[1901] 1 K. B. 304 ; Westminster Corpn. v. Johnson, 
Same v. Fuller, [1904] 2 K. B. 737. 

1605 . .) — The cases which have 

decided tliat taxing Acts arc to be construed with 
strictness . . . probably meant little more than 
this, that, inasmuch as tliere was not any d priori 
liability in a subject to pay any particular tax nor 
any antecedent relationshij) between the taxpayer 
6c the taxing authority no reasoning founded upon 
any supposed relationship of the taxpayer & the 
taxing authority could be brought to bear upon 
the construction of tlio Act (Lobd (’airns, C.). — 
PRYCB V. ISrONMOUTHSlllRE CaN.VL <& Ry. COR. 
(1875)), 4 App. Ciis. 107 ; 49 lo J. Q. B. 130 ; 40 
L, T. 030 ; 43 ,J. P. .521 ; 27 W, R, 600, H. L. 

Annotations • — Apld. Tennant v. Swansea Harbour Trustees 
(1886), 3 T. L. IL 128. Refd. M<-Dongall & Bonthron 
r, London & India Docks Co., Pago & East r. Same, 
[1908)2 K. B. 175. Mentd. G. W. Ry. v. Ry. Comrs. (1881), 
7 Q. B. D. 182 ; R. v. Ry. Comrs. & Dlstlngton Iron Co. 
(1889), 22 Q. B. I), 642. 

1606 . .] — [Tliisl is a taxing Act &, 

being so, must in my opinion be construed strictly, 
A the onu.s lies upon the Crown to show that the 
persons whom it is sought to tax fall clearly within 
its operation (TjORB Axvfjihtonk, C.,T.). — Whitk- 
LEY V. Burns, [1908] 1 K. B. 705 ; 77 L. J. K. B. 
467 ; 98 L. T. 836 ; 72 J. P. 127 ; 21 T. L. R. 319 ; 
52 Sol. Jo. 264, D. C. 

Annotations "Retd. VVbiteloy v. R. (1909). 101 L. T. 741 ; 
Marcbant v. L. C. C., [1910] 2 K. B. 379 ; L. C. C. v. Perry, 
[1915] 2 K. B. 193, 

1607 . — .] — In construing a taxing Act, 

the presumption is that the legislature has granted 
precisely that tax to the Ci’own which it has 
described, & no other, & there is no presumption of 
any desire to extend it (Hamilton, J.). — A.-G. r. 
Seccombe, [1911] 2 K. B. (588 ; 80 I.. J. K. B. 913 ; 
105 L. T. 18. 

Annotation Reid. A.-G. V. Sandwich, [1922] 2 K. B. 500. 

1608 . .] — This statute is not merely a 

taxing Act, but is a taxing Act coupled with 
duties to supply information of a most onerous 
chameter, & entailing great expenditure of tune & 
trouble, & in many cases of money also, with heavy 
penalties attached. To such an Act of all othei’s 
the statement of Lord Cairns in Partingtoyi v. 
A.-G., No. 1603, ante, applies (Parwell, L.J.). — 
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Dyson v. A.-G., [1912] 1 Ch. 168 ; 81 L. J. K. B. 
217 ; 105 L. T. 753 ; 28 T. L. R. 72, C. A. 

Antwlaiions : — Refd. Burgbes r. A.-G., [1912] 1 Ch. 173. 
Mentd. Galloway v. Hall6 Concerts Soc., [1915] 2 Ch. 233 ; 
A.-G. V. Foran, [1916] 2 A. C. 128 ; Gresham Life Assco. 
Soc. V. A.-G., [1916] 1 Ch. 228 ; Hosier v. Derby. [19181 
2 K. B. 671 ; Bombay & Persia Steam NaGgation Co. v. 
Maclay, [1920] 3 K. B. 402 ; Smoeton v. A.-Q.. [1920] 

1 Ch. 85 ; Whitney v. I. R. Comrs., [1926] A. C. 37 ; 
Wigg V. A.-G. for Irish Free State, [1927] A. O. 674 ; 
Grant V. Knare.sborough U. C., [1928] 1 Ch. 310. 

1609. -.] — The principle has often boon 
laid down that taxing Acts are to bo construed 
strictly. Where the Legislature has given the 
Crown revenue, that revenue must bo exacted, 
however burdensome ; but where the Legislature 
has not clearly given the Crown the revenue, the 
Act cannot be strained or supplemented by any^ 
implications to effect that object (Hamii.ton, J.). — 
A.-G. V. Peek, [1912] 2 K. P. 192 ; 81 L. J. K. B. 
574 ; 106 L. T. 630 ; affd. on other grounds, [1913] 
2 K. B. 487, C. A. 

1610. — — .] — LuMSDE.Nf V. Inland 

Revenue Comrs., No. 238, ante. 

1611. .] — Ormond Investmi<:nt Co. 

V. Betts, No. 1584, ante. 

1612. In favour of foreigner.] — (1) Wo 

are entitled & indeed bound when construing the 
terms of any provision found in a statute to con- 
sider any other parts of the Act which throw Light 
upon the intention of the legislature & which may 
serve to show that the jiarticular jiroAusion ought 
not to be construed as it- would be if consitlerod 
alone &. apart from the rest of the Act (Lord 
Herschell). 

(2) At the same time, I am far more denjung 
that if it can be shown that a particular interpreta- 
tion of a taxing statute would operate unreason- 
ably in the case of a foreigner sojourning in this 
country it would ail'ord a reason for adopting some 
other interpretation if it were possible consistently 
w ith the ordinary canons of consti’uction (Lord 
Herschell), — Colquhoun v. Brooks (1889), 14 
App. Cas. 493 ; 59 L. J. Q. B. 53 ; 61 L. T. 518 ; 
54 J. P. 277 ; 38 W. R. 289 ; 5 T. L. R. 728 ; 2 
Tax Cas. 490, H. L. 

Annotations : — As to (1) Apld. Garbiit-t. r, Durham Joint 
Uominittee, [1904] 2 K. B. 514. Reid. Drumiuond v. 
Collins, [1915] A. G. 1011 ; WaTikie Colliery f’o. v. I. R. 
Comrs., [1921] 3 K. B. 311. (hneraVu, Reid. Lowe v. 
Dorling, [1906] 2 K. B. 772 : Gregg r. Hiohards, 11926] 
Ch. 521. Mentd. London Bank of Mexico & South 
America r. Aptborpo, [1K91] 2 Q. B. 378 ; Bartbolomay 
Brewing Co. (of Rochester) v. Wyatt, Nobel Dynamite 
Trust Co. V. Wyatt, [1893] 2 Q. B. 499 ; San PuLilo 
Brazilian Ry. r. Carter, [1896] A. C. 31 ; Apthorpe w. 
Schoenhofen Browing Co. (1899), 80 L. T. 395 ; L. C. C. 
V. A.-G., [1901] A. C. 20 ; R. v. Clerkonwcll General Comrs. 
of Taxes, [1901] 2 K. B. 879 ; Kodak v. Cdark (1903), 4 
Tax Cns. 549 ; Do Beers Consolidated Minos u. Howe 
(1905), 21 T. L. B. 400 ; Gramophone & Typewriter v. 
Stanley, [19081 2 K. B. 89 ; American Thread Co. v. 
Joyce (1912), lOG L. T. 171 ; Liverpool & London & Globe 
Insce. V. Bennett, Brloo v. Ocean Accident & Guarantee 
Corpn., Brice v. Northern Assce., [1912] 2 K. D. 41 ; 
Mitchell n. Egyptian Hotels, [1915] A. C. 1022 ; Kensing- 
ton Income 'I’ax Comrs. r. Aramayo, [1916] 1 A. C. 215 ; 
Bro«)ke v. 1 B. Comrs., [1918] 1 K. B. 257 ; Greenwood v. 
Smldtli (1921), 91 L. J. K. B. 349 : I. R. Comrs. v. Sausom, 
[1921] 2 K. B. 492 ; Singer v. Williams, [1921] 1 A. C. 41 ; 
Wllllanis V. Singer, Pool v. Royal Exchange Aesce., [1921] 
1 A. C. 65 ; Bradbury ». English Sewing Cotton Co. 
(1923), 8 Tax Cos. 481 ; Allanza Co. v. I. R. Comrs , 
11925} A. C. 614 : Foulsham v. Pickles, [1925] A. C. 458 ; 
Swedish Central Ry. v. Thompson, [1925] A. C. 495 ; 
Whelan v. Henning, [1925] 1 K. B. 387 ; Whitney r, 
I. R. Comrs., [1926] A. C. 37 ; Shoo v. Baker, [1927] 1 
K. B. 109; I. R. Comrs. v. Pakenham, I. R. Comrs. v. 
Longford, [1928] 1 K. B. 118. 


f. Construction as creating forfeiture.] 
CO'rTER V. SUTHICRT-AND, STKVKNS U. 

Jacques (1868), 18 C. P. 357.— CAN. 
Construction with reference to fiscal 
icy at time of passing Ad.] — 
n construing a revenue Act regard 

J. — VOL. XLII. 


should be had to the general fiscal 
policy of the country at the time the 
Act was nassed. When that Is a 
matter of lilstory, reference must be 
had to the sources of such history, 
which are not only to be found in the 


Acts of Parliament, but In the pro- 
ceedings of Parliament, & in the de- 
bates & discussions wtdeh take place 
there & elsewhere. — Toronto Ry. Co. 
V. R. (1894), 4 Exoh. C. R. 262.— 
CAN. 
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Statutes 


Sect. 3.— OPERAllON. 

1613. Whether Act may be retrospective.] — 

Where, by an Act, a duty is imposed with a retro- 
spective date, depending on a fact which has taken 
place, &, which is provided for by the alternative 
expressions of “ shall be,” or ” shall have been 
found,” it seems that the duty attaches from such 
retrospective date. — Hume v. Haig (1799), 8 Bro. 
Pari. Cas. 190 ; 3 E. R. 531, H. L. 


1614. Act operates regardless of private arrange- 
ments.] — We have nothing to do with the intention 
of the settlor. The Acts imposing the tax break 
through all private arrangements. — A.-G. v. Shield 
(1858), 3 n. & N. 834 ; 28 L. J. Ex. 49 ; 23 J. P. 
216 ; 157 E. R. 705. 

AnnotatioriB : — Reid. Festln^ v. Taylor (1802), 3 B. & S. 
217. Mentd. Brooko v. Price, [1916] 2 Ch. 346. 


Part VII. — Local, Personal and Private Statutes. 


Sect. 1.~IN GENERAL. 

Application for private Act — Power of court 
to prevent.] — See Injunction, Vol. XXVIII., 
pp. 480-48S, Nos. 911-920. 

1615. Objects of statute —Necessity for clear 
statement.] — D oe d. By water v. Brandling, 
No. GIO, ante. 

1616. Interference with rights or imposition of 
obligations — Must be clearly stated.] — If a public 
CO. or any individuals obtain an Act of Parliament 
which tiu'y say enables them to take away the 
common law riglits of any person, they are bound 
to show that it docs it with sufficient clearness 
(Hellish, L..T.). — Clowes v. Staffordshire 
Potteries Waterworks Co. (1872), 8 Ch. App. 
125 ; 42 L. J. Ch. 107 ; 27 L. T. 521 ; 36 .T. P. 
760 ; 21 W. R. 32, L. .TJ. 

Annotations — Refd. JordOHOti r. .Sutton, Soutlicoat^is & 

Drypool Ga« Co., [1898] 2 Ch. 614. Mentd. Pennington v. 

Brinsop HaJl Coal Co. (1877), 5 Ch. D. 769 ; Hill v. Metro- 
politan Asylum District Managers (1879), 4 Q. B. D. 433 ; 

Metropolitan Asylum District v. Hill (1881), 6 App. Cas. 

193 ; Truman v. L. B. & S. C. By. (1883). 25 Ch. D. 423 : 

Shclfcr V. City of London Electric Llghtlug Co., Meux’s 

Brewery Co. r. City of London Electric Lighting Co., 

[189.^] 1 Ch. 287. 

1617. — .] — . . . we are dealing, now, 

not with a iniblic but a private Act of Parliament, 
A I have always understood, with reference to 
private Acts as contradistinguished from public 
Acts of Parliament, that if a charge is imposed 
upon the person of an individual it must be so 
imposed in clear & express terms & not left to impli- 
cation (Lord Fitzgerald). — Scottish Drainage 
A Improvement Co. v. Campbell (1889), as 
reported in 14 App. Cas. 139, II. L. 

1618. Whether Impeachable — Allegation of 
fraud.] — It is sometliiug new to impeach an Act 
of Parliament by a plea stating that it was obtained 
by fraud (Cresswell, J.). — Stead v. Carey 
( 1845), as reported in 1 C. B. 496 ; 135 E. R. 634. 
Annotation : — Mentd. Dawson v. Paver (1847), 5 Hare, 415. 

1619. .] — The ninth plea, that the 

Act was obtained by the fraud of pltfs. we think 


cannot be allowed (Pai'peson, J.). — Waterford, 
etc., Ry. Co. V. Logan (1856), 14 Q. B. 672 ; 14 
L. T. O. S. 416 ; 14 Jur. 346 ; 117 E. R. 259. 

1620. Absence of interested parties.] — 

Shrewsbury (Earl) v. Scott, No. 50, ante. 

What are Local, Personal or Private Acts.] — 
See Part II., Sect. 1, sub-sect. 1, C. A D., ante. 


Sect. 2. — NATURE. 

1621. Private Acts— Whether contract between 
parties affected.] — Wl\ore a canal is made pursuant 
to Act of Parliament, the light of the proprietors 
t-o toll is derived entirely from the Act ; A is to be 
considered as if there was a bargain between 
them A the public, tlie terms of which are expressed 
in the statute ; A the rule of construction is, 
that any ambiguity in the terms of the contract 
must operate against tJio co. of adventurers, A 
in favour of the public. — Stourbridge ('anai- 
Co. V. Wheeley (1831), 2 B. A Ad. 792 ; 109 
E. R. 1336. 

Annotations Apld. youth Staffordshire Waterworks Co. v. 
Barrow (1897), 61 J. P. 061. Reid. Priestley r. Foulds 
(1841)), 2 Man. & G. 175. Mentd. Tamar Manure Naviga- 
tion Co. of ITojU'ietors v. Wagstaffe (1863), 4 B. & S. 288. 

1622. .] —When I look upon these 

Acts of Parliament I regard them all in the liglit 
of contracts made by the legislature, on behalf 
of every person interested in anything to be done 
under them (Lord Eldon). — Blakemore v. 
Glamorganrihke Canal Navigation (1824), 1 
My. A K. 102 ; 39 E. R. 043, L. C. ; subsequent 
proceedings (1832), 1 My. A K. 154, L. C. 

Annotations • — Consd. R. v. Edge Lane (1836), 4 Ad. & El. 
723. Apld. Lee v. Milner (1837), 2 Y. & C. Ex. 611. 
(lonsd. Lee r. Milner (1837), 2 M A W. 824 ; York & North 
Midland By. v. B. (1853), 1 E. & B. 858. Apld. Bostock v. 
NoHh Staflordshlro Ry. (1850), 3 Sm. & G. 283. Consd. 
Ware v. Kegeut’s Canal Co. (1858), 3 Do G. & J. 212 ; 
Norton v. L. & N. W. By. (1878). 9 Ch. D. 623 ; Devou- 
port Corpn. v. Plymouth, Devouport & District Tram. 
Co. (1884), 62 L. T. 161. Reid. K. v. Eastern Counties 
Ky. (1839), 10 Ad. & El. 531 ; Roberts v. Hoberts (1862), 


PART VI. SECT. 8. 

1613 i. Whether Act may be retrospec- 
tive.}— Y>ov. d. Mountcasiiel (Eaul) 
t’. Grover (1847), 4 U. C. R. 23.— CAN. 

1613 ii. .] — Legislation affecting 

the method of levying a tax is leglsla- 
tioji affecting procedure & has a re- 
troactive effect.— Murne r. Morri- 
son (1882), 1 B. C. R., pt. 2. 120.— 
CAN. 


h. Mandatory or directory.} — Speak- 
mg generally, the provisions of statutes 
relating to assessment & taxation are 
to bo treated rather as mandatory so 
far us they relate to the Imposition of 
the tax, & rather us directory so for as 
they relate to the realisation. — Clive 
School District v. Northern Crown 
Bank (Alta.), [1917] 2 W. W.R. 649.— 
CAN. 


k. Effect of proviso co-rxtcnsi vc with 
dr repugnant to enactment.} — Whore In 
a fiscal Act of Parliament, there is a 
saving co-extenslve with & therefore 
repugnant to the enactment, the enact- 
ment must prevail. The rule of law 
that an exception must bo part of the 
thing only & not of all, applies as 
well to Acts of Parliament as to deeds. 
— Clellanhu. Kek( 1843), 6 I. Eq. R. 
35 ; Drury temp. Bug. 227. — IR. 

PART Vn. SECT. 1. 

l. Application for private Act — Neces- 
sity for notic-e .} — The ct. will not enforce 
a clause In a Private Act In regard to 
which no notice was given in applying 
therefor, in conformity to the law of 
Parliament. — Donald v. Anderston 
Maos (1832), 11 Sh. (Ct. of Seas.) 


119.— SCOT. 

m. .]— Threshib V. Gor- 

don (1841), 3 Duul. (Ct. of Boss.) 450: 
16 Fuc. Coll. 413.— SCOT. 

PART VII. SECT. 2. 

16211. Private Acts — Whether con- 
tract between parties affected.} — Railway 
Acts & those of that desorlptlon which 
are obtained on the application of their 

E romoters, are treated as contracts 
otwoon the incorporators & the public. 
— He New Brunswick & Canada Ry. 
Co., Ex p. A.-G. of New Brunswick 
(1^7^^ 17 N. B. R. (1 P. & B.) 607. 

1621 ii. .]— Blantyre V. 

Caledonian & Dumbartonshire 
Junction Ry. Co. (1853), 16 Dunl. (Ct. 
of Bess.) 90 ; 26 Sc. Jur. 62.— SCOT. 
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3 B. & S. 183 ; Baxondale v. G. W. Ry. (1863), 14 C. B. 
N. S. 1 : Cubitt V. Maxoe (1873), L. R. 8 O. P. 704 ; R. 
V. JYench (1878), 3 Q. B. D. 187 ; R. v. G. W. Ry. (1893), 
9 R. 1. Mantd. Duncan v. Findlator (1839), Mad. & Rob. 
911 Dawson v. Paver (1847), 5 Hare, 415 ; East Lan- 
cashire Ry. V. Hattorsley (1849), 8 Hare, 72 ; Lumloy v. 
Wagner (1852), 1 De G. M. & G. 604 ; Cardiff Corpn. v. 
Cardlll Waterworks Co. (1859), 33 L. T. 0. S. 104. 

1623. .] — These Acts of Parliament 

have been called parliamentary bargains made 
with each of the landowners (Aldebron, B.). — 
Lee V. Milner (1837), 2 Y. & C. Ex. (ill ; 160 
E. R. 640. 

Annotaliona : — Consd. York & North Midland Ry. v. R. 
(1853), 1 E. & B. 858. Refd. Ware v. Regent’s Canal Co. 
0858), 3 De O. Sc J. 212. Mentd. Cohen o. Wilkinson 
0849). 12 Beav. 138; Cardlll Corpn. v. Cardiff VVater- 
works Co. (1859), 33 L. T. U. S. 104, 

1624. — .] — I must say, that according 

to the received opinion of private Acts of Parlia- 
ment, between parties they are considered more 
in the nature of the contracts tlian anything else 
(IjORd Abingbr, C.B.). — Penney v, Ureat 
Western Ry. Co. (1838), 1 Horn & II. 247 ; 7 
L. J. Ex. 257. 

1625. — — .] — Tliis statute must not be 

dealt witli, when we are talking of intentions, 
exactly as if it were a public general Act, but 
ratlier as the mode of carrying into effect a bargain 
b(*tween certain individuals «& the public (per 
Cur.). — R. v. London & South Western Ry. 
Co. (1842), 1 Q. B. 5.68 ; 2 Ry. & Can. Ca.s. 629 ; 
11 L. J. M. (\ 93 ; 6 Jur. 686 ; 113 E. B. 1246 ; 
sub nom. R. v. South Western Ry. Co., 2 Gal. 
A Dav. 49 ; 6 J. P. 393. 

unafa/iona Mentd. T*. r. Grand Junction Ry (1844), 4 
Q. B 18; U V. G. W. Ry. (18Ui), 6 Q. B. 179; R. v. 
Mile End Old Town Overseers (1847), 10 O. B. 208; R. 
v, L. B S C. Hy., R. v. S. E. Ry., R. v. Mid. Ry. (1851), 
15 J. P. 240, S. K. Ry. v. Dorking Overseers (1854), 3 
J'). A, B 101 , Modland & Brown v. Paine (1858), 4 Jur. 
N. S. 1283 ; G. E Ry v. Haugbley (1806), L. R. 1 Q. B. 
OOO ; Mcisey Docks Sc llarljonr Boaid v. Birkenhead 
AsHint, Omi., [1900] 1 Q. R- 113; Metropolitan Water 
Boaid V. Ivlngston Union Assmt, Coin., [1925] 2 K. B. 509. 

1626. .] — Where the fee simple in 

land is vested compulsorily by Act of Parliament 
in a public co., the rights thereby conferred ai-e 
qualified & restricted by the terms of the legislative 
contract, — Bostook v. North Staffordshire Ry. 
Co. (1850), 3 Sra. & G. 283 ; 25 L. J. Ch. 325 ; 27 
I.. T. O. S. 33 ; 20 J. P. 390 ; 2 Jur. N. S. 248 ; 
4 W. K. 336 ; 65E. R. 661. 

Aniwkilions ; — Apid. MiilUnerr. Mid. Ry, (1879). 11 Ch. D. 
(ill, Refd. Abtley y. M. B. Sc L. Jty. (1858), 27 L. J. Cb. 
299 ; Grand Junction Canal Co, v. Petty (1888), 57 L. J, 
Q. B. 572. 

1627. — — .] — The private Act of Parlia- 
ment is really no more than an agreement between 
the parties to it sanctioned by the legislature ; 
&, in order to construe that agreement, wo may 
look at the surrounding circumstances at the 
date of it (Lord Wensleydale). — Rowbotham v. 
Wilson (I860), 8 H. L. Cas. 348 ; 30 L. J. (^. B. 
49 ; 2 L. T. 642 ; 24 J. P. 679 ; 6 .Tur. N. S. 
905 ; 11 E. R. 463, H. L. ; affg. (1857), 8 E. & B. 
123, Ex. Ch. 

AniuiUitinna : — Refd. Bell v. Love (1883), 10 Q. B. D. 547 ; 
Buttorloy Co. v. New Hucknal] CoUiory Co., [1910) A. C. 
381 ; Tliomsou v. St. Catharine’s Oollogo, Cambridge & 
Mappins Masbro’ Old Brewery, St. Catharine’s CoDege, 
Cambrldgo v. Rosso (1918), 118 L. T. 758. Mentd. Dug- 
dale V. Robertson (1837). 3 K. & J. 695 ; Bonoml v. Back- 
house (1859), E, B. & E. 646 ; Brown y, Robins (1859), 

4 11. & N. 186 ; Scots Minos Co. v. Lodhllls Minos (1859), 
34 L. T. O, S. 34 ; Solomon v. Vintners’ Co. (1859), 4 
H. Sc N. 685 ; Blackett v. Bradley (1802), 1 B. & S. 940 ; 
Shafto V. Johnson (1863j, 8 B. & S. 252. n. ; Murohle v. 
Black (1865), 19 C. B. N. S. 190 ; Proud v. Bates (1865), 
6 New Rep. 92 ; Richards v. Ilarpor (1865), 4 H. & C. 56 ; 
WUllams V. Bagnall (1866), 15 W. R. 272 ; Woodall v. 
Hingley (1866), 14 L. T. 167 ; Richards v. Jenkins (1868), 
18 L. T. 437 ; Hammersmith, etc., Ry. r. Brand (1869), 
L. R. 4 H. L. 171 ; Bucolouch v. WakeOeld (1870), L. K. 
4 H. L. 377 : Eadon v. Joffcock (1872), L. R. 7 Exch. 379 ; 
Hext V. Gill (1872), 7 Oh. App. 699 ; Smith v. Darby 
(1872), L. R. 7 Q. B. 716 ; Aspden v. Seddon (1875), 10 


Ch. App. 394 ; Hall v. Byron (1876), 4 Ch. D. 667 ; Ram- 
say V. Blair (1876), 1 App. Cas. 701 ; Dalton v. Angrus 
(1881), 6 App. Cas. 740 ; Jones v. Tapllng (1832), 8 Jur. 
N. B. 333 ; DJxon v. White (1883), 8 App. Cas. 833 ; 
Pountnoy v. Clayton (1883), 11 Q. B. D. 820 ; Darley Main 
Colliery Co, v. Slltohell (1886), 11 App. Cas. 127 ; N. B, 
Ry. V. Park Yard Co., [1898] A. C. 643 : G. N. Ry. v. 
I. R. Comrs., [1901] 1 K. B. 416 ; Sitwell r. Londesborough, 
11905] 1 Ch. 460 ; Butterknowlc Colliery Co. v. Bishop 
Auckland Industrial Co-op. Co., [1900] A. C. 305 ; Davies 
V. Powell Duffryu Steam Coal (3o., [1917] 1 Oh. 488 ; 
Westhoughtou U, C. r. Wigan Coal Sc Iron Co., [1919] 

1 Ch. 169 ; Davies v. I’owell DuffiTU Btoum Coal Co. 
(No. 2) (1921), 91 L. J. Ch. 40 ; Consott Industrial Sc 
I’rovident Boo. v. Consett Iron Co., [1922] 2 Ch, 135; 
Consett Waterworks Co. v. Ritson, [1922] 2 Ch. 187, n. 

1628. .]— Thames Conservancy Act is 

of a public nature «fc affects iiubhc interests, & 
cannot be looked upon, as some private acts are, 
in the light of a mere pi’ivate agreement or con- 
tract between individuals. — B rown v. London 
Corpn. (1S03), 13 C. B. N. H. 828 ; 31 L. J. C. P. 
280 ; 8 Jur. N. 8. 1 103 ; 10 W. R. 622 ; 143 
E. R. 327, Ex. Ch. 

1629. .] — (1) A clause in a private 

Act of Parliament, in terms imposing a duty not 
relating to tlie public interest docs not invalidate 
a previous agreement not to exact its performance, 
made in view of the passing of the Act by the 
person to whom the duty would otherwise, by the 
terms of the Act, be due, with the persons subjected 
1-0 it, or with other persons on their behalf. 

(2) A private Act of Parliament is in the nature 
of an agi'cemont between the parties (Pollock, 
GB.). — Savin v. Hoylake Ry. Co. (1865), L. R. 
1 Exch. 0 ; 4 11. & C. 67 ; 35 L, .T. Ex. 52 ; 13 
L. T. 374 ; 11 Jur. N. 8. 934 ; 14 W. R. 109. 

Anmfatiom : — Refd. Corbett v. 8, E, Sc U, Ry.'s Manatglng 
Committee, [190,5] 2 Ch. 289, Mentd. lie Brampton & 
Longtown Ry., Shaw’s Claim (1875), 10 Ch. App. 177. 

1630. London & South Western 
R y. Co. v. Flower, No. 1709, post. 

1631. .] — Aiton V. Stephen, No. 1382, 

ante. 

1632. — .] — A private Act of Parlia- 

ment enabling bodies to make a road of any kind 
is not a kind of compact, & if they do not make 
the whole the consideration docs not fail, & they 
have power to use any part which they have 
made as they like. — S wansea Improvements & 
Tramways Co. v. Swansea & Mumbles Ry. Co., 
Ltd. (1880), 3 Ry. <fc Can. Tr. Cas. 339. 

1633. .] — Such statutory pi-o visions 

as those of sect. 43, ocemTing in a local & personal 
Act, must be regarded as a contract between the 
parties (Lord Watson). — Rothes (Countess) v. 
Kirkcaldy Waterworks Comrs. (1882), 7 App. 
Cas. 694, H. L. 

Annoiatums : — Refd. Davie v. Taff Vale Ry., [1895] A. C 
542 ; Manchester Sc Milford Ry., [1897] 1 Ch, 276 
Croafield v. Manoheetor Ship Canal Co., [1904] 2 Ch. 123 
Wltham Outfall Board r. Boston Corpn. (1926), 136 L. T. 
750. Mentd. City of London Electric Lighting Oo. v. 
London Corpn. (1901), 65 J. I’. 563. 

1634. .] — It is true that this is a case 

of statutory obligation, not properly of contract ; 
although Lord Eldon & other great judges 
regarded Acts of PaiJiainent of this class, giving 
powers to promoters or undertakers who solicit 
them, & who are to receive remuneration in money 
for what under those powers they supply, as par- 
liamentary contracts with the public, or at least 
with that portion of the public which might be 
directly interested in them. But I fail to see 
why it should be less necessary or reasonable, 
unless the words of the statutes exclude it, to re- 
gard the fitness of the thing supplied for the 
purpose of the statutory obligation as an element 
of that obligation itself, than it is to do so when 
the obligation results properly from contract 
(IjOrd Relbornb). — Milnes V. Huddersfield 

B B B 2 
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Statutes. 


Sect. 2. — Nature . Sect. 3 : Sub-.^ecU. 1 2.1 

CoRPN. (1886), 11 App. Oas. 611 ; nolTjT Q. B. 
1 ; 55 L. T. 017 ; 50 J. P. 67(1 ; 34 W. K. 761 : 2 
T. L. B. 821, H. L. 

Anno^ions MenW. Clogsr, Parkinaon v. Earby Gas Co 

&; Aber Valleys Gas 
& Water Co, (1903). 67 J. P. 430; Simpson v. South 
Oxfordshire Water & Gas Co., [1908] 1 K. B. 917 ; Whlt- 

^ Water 

1635. .] — Herron v. Rathmines & 

Rathqar Improvement Comrs., No. 134, ante. 

1636. .] — (1) Where the provisions of 

a private Act are not limited to the interests of 
the parties mutually obliged, but impose an obliga- 
tion in favour of third parties who are sufficiently 
designated, the obligation so imposed operates 
as a direct enactment of the legislature in favour 
of such parties. 

(2) In cases where the provisions of a local & 
personal Act directly impose mutual obligations 
upon two iiersons or cos., such provisions may 
. . . be fairly considered as having this analogy 
to contract, that they must, as between tho.se 
parties, be construed in precisely the same way as 
if they had been matter, not of enactment, but of 
private agreement (Lord Watson). 

Ever since it has become the practice for pro- 
moters of imdertakings of a public nature to apply 
to Parliament for exceptional powers & privileges, 
the Acts of Parliament by which those powers & 
privileges are granted have been regarded as 
parliamentary contracts, as bargains between the 
promoters on the one hand & Parliament on tlie 
other (Lord Maonaghten).— Davis & Sons v. 
Taff Vale Ry. Co., [1805] A. C. 542 ; 64 L. J. 
Q. B. 488; 72 L. T. 632; 44 W. R. 172; 11 
T. L. R. 400 ; HR. 189, H. L. ; revsr/. S. 0. sub 
nom. Taff Vale Ry. Co. v. Davis Sc Sons, 118941 
1 Q. B. 43, C. A. 

Annotations: — As to (1) Refd. Corbett r. S, E. &r C Itvs 
Manatfing Committee, [1906] 2 Ch. 12 ; A.-G. r. N. E. Ilv * 
[1915] I Ch. 905. As to (2) Consd. Crostleld i'. ManchenU'c 
fehlp Canal Co., [19()4] 2 Ch. 12L (fenerally, Mentd. 
(,ro8flcld V. Manchester Ship Canal Co. (1905), 22 T. L It 
192 ; Ward r. Mid. Ky. (1916), 80 L. J. K. H. 161. 

1637. -- — .] — It will be ob.served that 

although it is rights of the traders Sc others carrying 
on business which are affected, it is the corpn. & 
CO. who make the agreement ; A; this may be 
very important when one comes to consider 
whether, upon a breaeli of this agrc(!mont con- 
firmed by statute affecting tlie rights of traders 
& others, an action based on the breach may be 
brought by the injured person, as is the case when 
an individual is injured by the breach of a statute 
passed for his benefit, provided such a remedy 
comes within tlio purview of the Legislature in 
the particular statute, which it is ospocially^ 
likely to do in a case in which the Act is not an 
Act of public Sc general policy, but is rather in 
the nature of a private legislative bargain between 
certain persons likely to be affected by the work 
authorised by a special Act & a body of under- 
takers as to the manner in which they will keep 
up certain public works (Vaughan Williams, 
L.J.).- — Crospield (Joseph) Sc Sons, Ltd i; 
Manchester Ship Panal Co., [1904] 2 Ch. i23 • 

90 L. T. 557 ; 68 J. P. 421 ; .52 W. R. 635, C. A. ; 
on appeal, [1905] A. C. 421, H. L. 


that the same were stated to be inserted for the 
protection of the undertakers did not justify their 
being treated as a mere contract wliich the parties 
thereto could release or vary. — ^A.-G. v. North 
Eastern Ry. Co., [1915] 1 Ch. 905; 84 L, J. 
Ch. 657 ; 113 L. T. 25 ; 70 J. P. 500 ; 13 L. G. R. 
1130, C. A. 

1639. Where declared public Act.] — 

An Act of Parliament for the formation of a rail- 
way, containing a declaration, that it is to be 
judicially taken notice of as a public Act, cannot 
be treated or construed as a private assurance. 
— Hargreaves v. Lancaster & Preston Junc- 
tion Ry. Co. (1838), 1 Ry. & Can. Cas. 416. 

Sect. 3.— CONSTRUCTION. 

Sub-sect. 1. — In General. 

1640. Liberal construction — Act for public 

benefit.]— Thi' Act of Parliament relating to the 
Now River Water co. ought to have a liberal 
construction, so as the town in general may bo 
served with water. — N ew River Co. v. Graves 
(1701), 2 ViTU. 431 ; 23 E. R. 877. 

1641. University statute.] — The ct. ought 

not to j)Iaco a more liberal construction on imi- 
versity statutes than on otliers . — Re Trinity Coi.- 
LEGE, Cambridge, Ex p. Edleston (1851), 3 Do 
G. M. & G. 742 ; 23 L. T. O. S. 41 ; 2 W. R. 
317 ; 43 E. R. 292, I.. C. 

1642. According to common law principles.] --- 
In the constmetion of private Acts of Parliament 
we are to go on principles of common law, applied 
to the subject {per (’uR.). — E ton College (Pro- 
vost, ETC.) V. Winchester (Bp.) (1774), Lofft, 
401 ; 3 Wils. 483 ; 98 E. R. 715. 

Annotatums ConsA. Shrowsbiiry v. Scott (1859), 0 G. B. 
N. S. 1 . Reid. Jl. u. Tamiton Market Trustees (1845), I 
New Sobs. Gaa. 543. Mentd. Doc d. Kuight r. Sponecr 
(1818), 2 Exrb. 752. 

1643. Construction as In ordinary Acts.]— 

Ablert V. Pritchard (1806), L. R. 1 C. P. 210 ; 
liar. & Ruth. 274 ; 35 L. J. M. C. 101 ; 30 J. P. 
108 ; 12 Jur. N. S. 211 ; 14 W. R. 331 ; sub nom. 
Ablirt r>. Pritchard, 14 L. T. 10. 

1644. According to balance of convenience.] — 
This & all other railways made imder Acts of 
Parliament are made, not only, perhaps I may 
say not principally, for the private benefit of the 
shareholders, but for the public bf'nelit as fm'nish- 
ing linos of traffic which, from the time when the 
railway is made, the public have a right to us(\ 
You must, therefore, consider that in any pro- 
visions such as those now to be construed in such 
Acts the public interest Sc the private interest 
are impai-tially & justly rogardod upon the one 
side Sc upon the other ; & if upon words or expres- 
sions at all ambiguous it would seem that the 
balance of hardshixJ or inconvenience would be 
strongly against the public on the one construc- 
tion, or strongly against a private person on 
another construction, it is I tliink consistent with 
all sound principles to pay regard to that balance 
of inconvenience in determining such a doubtful 
que.stion of construction (Lord Selborne, C.). 
— Dixon v. Cai.edonian Sc tliAsoow Sc South 
Western Ry. Cos. (1880), 5 App. Cas. 820 ; 43 
L. T. 513 ; 45 J. P. 108 ; 29 W. R. 249, H. L. 


Annotations : — Mentd. Corbett v. S. E. & C. Rys Mariair] 
ConmiItt.ee. [1906] 2 Ch. 12; Norwich (^orpn. k lJor^ 
Electric Tram Co [1906] 2 K. B. 119; Amlensh 
u. D. C. r, ManoboBter Corpn. (1907) 71 J p 
A.-G. r. N. E. Ry.. [1915] 1 Ch. 905. J* 


1638. — — .] — Wliero some of the provi- 

order of the Light Railway Comrs., 
modified Sc confirmed by the Board of Trade 
were clearly for the benefit of the public, the fact 


Annotations : — Refd. Rnabon Brick & Terra Cotta Co. v. 
G. W. Rv., [1893] 1 Ch. 427. Mentd. Mid. Ry. p. Haunch- 
wood Brick & Tile Co. (I8S2), 20 Ch. D. 552 ; Pountnoy 
w. Clayton (1883), 11 Q. B. D. 820 ; Mid. Ry. & Ketterlni?, 
Thrapston Sc Huntingdon Ry. v. liobinBon (1889), 15 
App. Cas. 19 ; N. B. Ry. r. Budhlll Coal & Sandstone Co., 
[1910] A. 0. 116 ; Howloy Park Coal & Cannel Co. v. 
L. & N. W. Ry., [1913] A. C. 11. 

1645. According to requirements of particular 
undertaking.] — Acts of Parliament, giving railway 
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cos. power to build bridges, must be expounded 
with reference to the peculiar mode of construction 
of bridges in railways. — Priestley v. Manchester 
& Leeds By. Co. (1840), 4 Y. & C. Ex. 03 ; 2 
Ry. & Can. Cas. 134 ; 160 B. R. 921. 

1646. What may be considered — Intention of 
legislature.] — Doe d. Bywater v. Brandling, 
No. 010, ante. 

1647. .] — The ct. knows nothing of 

the intention of an Act of Parliament, except 
from the words in which it is expressed, applied 
to the facts existing at the time. — Logan v. 
OouRTOWN (Earl) (1850), 13 Beav. 22 ; 20 

L. .T. Ch. 347 ; 17 L. T. O. S. 306 ; 51 E. R. 9. 

1648. Preliminary negotiations.] — Bram- 

S'l’ON V. Colchester Corpn., No. 395, ante. 

1649. Surrounding circumstances.] — RoW’ 

BOTHAM V. Wilson, No. 1627, ante. 


SuB-SEcrr. 2 . — Strict Construction. 

1650. General rule.] — Where by statute, a 

special authority is delegated to p.articular persons, 
affecting the x>roperty of individuals, it must be 
strictly pursued ; & appear to bo so upon the 

face of their proceedings. — R. v. Croke (1774), 1 
Cowp. 26 ; 98 E. R. 948. 

Annolatinna : — Consd. Taylor v. Clemson (1811), 11 Cl. & 
Fin. eiO. Refd. It. V. Willj^hlro JJ. (1841), 5 J. 1». 148 ; 
Kx V. Kimilug: (1817), 4 C. B. 507. 

1651. .] — A private Act of Parliament 

must be construed strictly, cannot be carried 
any further than the words import (IIolroyd, J.). 
— Guthrie v. Fisk (1824), 3 B. & C. 178; 5 
Dow. cS6 Ry. K. B. 24 ; 107 E. R. 700. 

Ann-otatinnn Refd. WilliamH r. Bcainnont (1888), 10 Buiff. 

200 ; It/: Hall. Exp. Hall (1888). 8 L. J. Boy. 5 ; WllhamB 
V. Harding (18GG), L 11. 1 IT. L. 9 ; Ite Wintcrbottoin, Exp. 
Wintcrboltorn (188G), 18 Q. B. D. 44G ; Itc Nauco, Ex p. 
Ashuiead, 11898] 1 Q. B. 590. Mentd. Hoiie v. Meek 
0 8.55), 10 Exch. 829 ; JRe Muirhoud, Ex p. Muirhead 
(187G), 24 W. B. 351. 

1652. .]— Scales v. Pickering, No. 1243, 

ante. 

1653. The Act which incorporates a co., 

prescribes its duties & declares its rights ; & all 
persons becoming shareholders are liable as such 
to no obligations beyond tliose wbicli are there 
indicated. — C aledonian & Dumhartonsjuke 
Junction Co. v. Helensburgh Magistrates 
( 1856), 2 Macq. 391 ; 27 L. T. O. S, 241 ; 2 
Jur. N. S. 695 ; 4 W. R. 671, H. L. 

Annotations : — Apld. Leonilnstor Canal Navigation Co r. 

Shrew^sbury & Hertford Hy. (1857), 8 K. & .1. 054. Consd. 
Shrewsbury & Birmingham By. v. N. W. Ity. (1857), 0 
H. L. Ca.s. 113. Apld. Mann r. EdluburKU Northern 
Tram. Co.. [189.3] A. C. G9. Refd. Shrewsbury v. North 
Staffordshire By. (1865), L. B. 1 Eq. 598, Mentd. 
Bedford & Cambridge By. v. Stanley (1862), 32 L. J. Ch. 
GO. 

1654. .] — Hughes v. Chester «fc Holy- 

head Ry. Co., No. 488, ante. 

1655. .] — Acts giving cos. compulsory 

])owers are to bo construed strictly. — Simpson v. 
South Stafpordsihre Waterworks (-o. (1865), 
4 De G. J. & Sm. 679 ; 6 New Rep. 184 ; 34 L. J. 
Ch. 380 ; 12 L. T. 360 ; 11 Jur. N. S. 453 ; 13 
W. R. 729 ; 46 E. R. 1082, L. C. 

Annotations: — Consd. Morris v. Tottenham & Forest Gate 
By., [1892] 2 Ch. 47. Mentd. Ite Huddcrslleld Corpn. & 
Jacomb (1874), L. K. 17 Eq. 476. 

1656. .] — A private Act of Parliament only 


excludes the provisions of public Acts where the 
private Act is so worded as to do so expressly or 
by necessary implication. Even so, the private 
Act will be construed strictly «fe exemption from 
complying with one of the conditions of a public 
statute . . . not imply exemption from all. — 
Re Verrall, National Trust for Places of 
Historic Interest or Natural Beauty v. 
A.-G., [1916] 1 Ch. 100; 85 L. J. Ch. 115; 113 
L. T. 1208 ; 80 J. P. 89 ; 60 Sol. Jo. 141 ; 14 
L. G. R. 171. 

Annotations : — Refd. General Medical Council v. I. B. Comrs., 
English Branch Council of General Medical Connell v. 
I. B. Comrs. (1928), 139 L. T. 225, Mentd. I. B. Comrs. 
V. Vorksblre Agriciilturul Soc,, [1928] 1 K. B. 61 1. 

1657. As against promoters.] — Scales v. Picker- 
ing, No. 1243, ante. 

1658. .] — Smith v. Bell, No. 090, ante. 

1659. .] — Acts of Parliament wluch confer 

privileges upon a co., & profess to give tlie public 
certain advantages m return, are to bo construed 
strictly against the co., & liberally in favour of 
the public. — Parker v. Great Western Ry. Co. 
(1844), 7 Man. & G. 253 ; 7 Scott, N. R. 835 ; 3 
Ry. 4& Can. Cas. 503 ; 13 L. .1. C. P. 105 ; 2 L. T. 
O. S. 420 ; 8 Jur. 194 ; 135 E. R. 107. 

AntuiUtUonh : — Consd. G. W. By. v. Sutton (1869), L. R. 
4 H. Jj. 226 ; Metropolitan Watar Board v. Now liiver 
Co. (1904), 20 T. Ji. It. 687. Refd. Crouch v. O. N. By. 
(1856) 11 Exch. 742. Mentd. t^oso v. Phipps (1844), 7 
j^lau. & G. 586 ; Wakoliold v. Newbon (1844), 6 Q. B. 
276 ; Gulhvcr v. Coaens (1845), 1 C, B. 788 ; Bickford v. 
Grand Junction By. (1845), 6 L. T. O, S. 218 ; Valpy v. 
Manley (1845), 1 C. B. 594 ; Kearns v, Durcll (1848), 0 
C. B. 596 ; Devaux Conolly (1819), 8 C. B. 640 ; HUfgs 
V Scott (1819), 7 C. B. 63 ; PalUster v. Gravesend Corpn. 
(1850). 15 L. T. O. S. 253 : Edwards v. U. W. By. (1851), 
11 C. B. .588 : Parker r. Bristol & Exeter Ry. (1851), 20 
L. J. Ex. 112 ; Parker v. G. W. By. (1851), 11 C. B. 545 ; 
Ciwich V. L. & N. W. Ity. (1854), 2 C. L. B 188 ; Flnnlo 
V. (1. & S. W. By. (IH.5.5), 2 Maeq. 177 ; Baxendale v. 
Eastern Counties By. (1858), 4 C. B. N. S. 63 ; Carton v. 
Biihtoi & Exeter By. (1861), 1 B. & S. 112 ; Branley v. 
S. E. Bv. (1862), 12 C. B. N. S, 68 ; Baxendale v. G. W. 
By. (1868), 14 C. B. N. S, 1 ; Davison v, Fernandes (1889), 
6 T. L. B. 78 ; Maskoll v. Horner, [1915] 3 K. B. 106 ; 
Sharp & Knight v. Chant (1916), 33 T. L. B. 68 ; Brocklo- 
bauk V. B., [1924] 1 K. B. 647. 

1660. .] — The powers given by an Act of 

Parliament extend no further than expressly 
stated in the Act, except where they are necessarily 
& properly acquired for the purposes which the 
Act has sanctioned. ... It has nowhere been 
stated tliat railway cos. liave power to enter into 
transactions of all sorts & to any extent. . . . 
They liavo not a riglit to enter into new trades & 
new businesses not pointed out by the Act . . . 
that tlicy have a right to pledge the funds of the 
co. without any limit, for the encouragement of 
other transactions, liow'ever various & extensive, 
provided only they profess that the object of the 
liability occasioned to their own shareholders by 
such encouragement, is to increase the traffic 
upon the railway, and thereby the profit to the 
sliareholders. . . . There is no authority for any- 
thing of that kind (liORD Langdale, IM.R.). — 
Coj.MAN V. Eastern ('ounties Ry. Co. (1846), 
10 Beav. 1 ; 4 Ry. & Can. Cas. 513 ; 16 L. J. Ch. 
73; 8 L. T. O. S. 530; 11 Jur. 74; 50 E. R. 
481. 

Annotations : — Consd. East Anglian By. v. Eastern Counties 
By. (1851), 11 C. B. 775 ; Bostock v. North Btaflordshlre 
By. (1855), 4 E. & B. 798 ; Eafitom Counties By. v. 
Ilawkos (1855), 5 H. L. Cas. 331 ; County Hotel & Wine 
Co. r. L. & N. W. By., [1918] 2 K. B. 251. Refd. Norwich 
Corpn. V. Norfolk By. (1855), 4 E. & B. 397 ; Caledonian & 


PART VII. SECT. 3, SUB-SECT. 2. 
1650 1. Ocneral rule.] — Ptnsknt v. 
Prowbe (1881), 6 Nfld. L. B. 312.— 

NFLD. 

1660 11. . ] — A deed made between 

two public bodies & Incorporated In a 
local Act of Parliament, where Interests 
outside those of the contracting parties 


aro eoncemod, should ho narrowly 
scrutinised & strictly construed. — 
MinAMvu CoRPx. r. B. (1909), 28 
N. Z. L. R. 727.- N.Z. 

1657 i. A s against promoters ] — In the 
case of a private Act, which is obtained 
by persons for their own benefit, you 
construe more strictly provisions which 


they allege to be In their favoiir because 
tbe persons who obtain a private Act 
ought to take care that it is so worded 
that that which they desire to obtain 
for themselves is plainly stated In it. 
— Green v. British Columbia Elec- 
tric By. Co. (1906), 3 W. L. B. 347. 
—CAN. 
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Statutes. 


Sect . 3 . — Cofwlruction ; SuhsecLs . 2 3.J 

Dumbartonshire Junction Co. v. Helensburgh Hai’bour 
Trustees (1856), 27 L. T, O. S. 241 ; Shrewsbury & Blr- 
mlMham Uy. r. N. \V. Ry. (1857), 6 H. L. Gas. 113 ; 
A.-(?. t’. G. N. Ry. (I860), 1 Drew. & Sm. 154 ; South 
Wales Ry. v. Retlmond (1861), 10 C. B. N. S. 676 ; Maun- 
soll r. Mid. G. W. (^Ireland) Ry. (1863), 1 Hem. & M. 130 ; 
:Wche V. Ashbury Ry. Carriage Co. (1874), L. H. 9 Exoh. 
224 ; Norton v. L. & N. W. Ry. (1878), 9 Ch. D. 623 ; 

11 Cb. D. 449 ; A.-G. v, L. C. C., 
nooil 1 Ch. 781 ; A.-G. v. Mei-soy Ry., [19071 1 Ch. 81. 
Mentd. Forrest v. M. S. & L. Ry. (1801), 4 De O. F. & J. 
126 ; Filder v. L. B. & S. C. Ry., Barehard v. Brighton, 
Uckfleld & Tunbridge Wells Ry. (1863), 1 Horn. & M. 489 ; 
Seaton r. Grant (1867), 36 h. J. Ch. 6.18; Bloxam v. Met. 

(^Ihh^3^^L 

1661. .] — Acts of Parliament authorising 

the construction of public undertakings are to 
be construed strictly with reference to the rights 
of those who are empowered to make them. — 
Evebsfield V. Mid-Sus.sex Ry. Co. (1858), 3 
De G. «& .T. 286 ; 28 I.. J. Ch. 107 ; 32 L. T. O. S. 
202 ; 5 Jur. N. S. 770 ; 7 W. K. 102 ; U E. R. 
1278, L. JJ. 

Annotatwns Consd. Dodd r. SaliHlniry & Yeovil Ry. (1858), 
1 GifC. 158 , Quinton r. BriHtol Coriui. (1874), L. R. 17 
Eq. 624 ; Conron v. L. C. C.. [1922J 2 Ch. 283. Refd. 
Wilkinson v. Hull, otc., Ry. &c Dock Co. (1882), 20 Ch. D. 

oZij* 


1662. .J — The jurisdiction of the ct. arise.s 

with reference to the obligations of cos. to abide 
by the direction of the Acts of Parliament under 
which they are constituted, & the right of the ct. 
to confine them by injunction witlun the limits 
of those duties. — Baxendale v. West Midland 
Ry. Co. (1862), 7 L. T. 207 ; 8 Jur. N, 8. 1163, L. C. 

1663. .] — A private Act of Parliament will 

be constnied more strictly than a public one as 
regards provisions made by it for the benefit of 
the persons who obtained it, but, when once the 
true construction is ascertained, the effect of a 
private Act is the same as that of a public Act. 
The special Act which authorised the makmg of a 
railway by the C. co., provided that the D. co. 
should have the right to run their traffic over a 
part of the line, on payment of a fixed annual 
rent to the C. co. The rent was much less than 
the actual value of the traffic passed over that 
part of the line by the L. co. ‘. -Held : the C. co. 
could not be rat^d for poor rate in respect of that 
traffic at a liigher sum than the fixed rent. — 
Altrincham Union Asses.sment C’ommittee v. 
Cheshire Lines Committee (1885), 15 Q. B. D. 
597; 50 J. P. 85, C. A. 

Annotations Apld. Stowart V. Hivor Tbauies Couservators, 
[1908] 1 K. B. 893. Reid. Dowflbiu'y A Ueokiiioiidwiko 
Watonvorka Board v. l’eni.atouo AHHint. Com. (1886), 16 
Q. B. D. 585 ; London & Jn<lla. Docka r. Foidar Union 
(1900), 83 L. T. 371 ; I’oitlar Aasint. Com. Roberta, 
[1922] 2 A. C. 93. 

1664. -.] — It seems to mo tliat the language 
of such a sect, of a private Act conferring powers 
is to be treated as the language of the promoters 
who asked the legislature for such powers that 
when a doubt arises as to the construction of that 
language the maxim ordinarily inapplicable to the 
interpretation of statutes verba chartarum fortius 
actnpiuntur contra proferentem, or proferentes in 
this case, or tliat words are to be understood 
more strongly against him who uses tliom, is 
justly applied. I^he benefit of the doubt is to be 
given to those who might be prejudiced by the 
exercise of the powei-s which the enactment 


grants & against those who claim to exercise them 
(Vaughan Williams. L.J.). — A.-G. v. Barnet 
District Gas & Water Co. (1909), 101 L. T. 
651 ; 74 J. P. 1 ; 8 L. G. R. 16, 0. A. ; on appeal 
(1910), 102 L. T. 546, H. L. 

1665. Unless strict construction defeats 

object of Act.] — River Wear Comrs. v. Adamson, 
No. 105, ante. 

1666. Acts for public improvements by corpora- 
tion.] — (1) Where persons have special powers 
conferred on them by Parliament for effecting a 
particular purpose they cannot be allowed to 
exercise those powers for any purpose of a col- 
laWal kind. Therefore, a co. authorised, making 
due compensation, to take compulsorily the lands 
of any person for a definite object may be re- 
strained by injunction from any attempt to take 
them for another object. 

(2) Wliei'o the legislature has conceded power 
to a body of ad vimturers for a certain purpose, 
as for example the formation of a railway, such a 
body must show sonu* ground for the concession, 
& the legislature has no concern with its means 
for obtaining the funds to carry its declared 
objects into effect, <!fc in order to effect them it 
must not exceed tlie limits of its powers. But 
the case is different where an existing public 
body, such as the corpn. of a city, is entrusted by 
the legislature with the duty of making public 
improvements in its city, Sc the powers thus 
entrusted to it for sucli a purpose will not be 
subject, as in tlie otlu'r case, to a strict A restrictive 
construction. 

(3) W'here tlio promoters of a bill giving dis- 
cretionary power's over property conditionally 
agree that if the bill passes they will dispose of 
the property (o he acquired in a particular way, 
this anticipation of the possession of their powers 
does not deprive them of discretion to exercise 
those powers when obtained. — Galloway r. 
IjOKDon Corpn. (1806), li. R. 1 H. L. 34 ; sub 
no)u. Galloway v. I^indon Corpn. & Metro- 
iMiH'j'AN Ry, Co. London Cobrn. v. (Jai.loway, 
35 L. J. Ch. 477 ; M L. T. S<)5 ; 30 .T. 1’. 580 ; 12 
•Tur. N. 8. 747, H. I.. 

Annotations . — As to (1) Apld. Caringt.uii v. Wycoinbo Ry. 
(1868), 3 Ch. Ai)p. 377. CODSd. G«r<l i'. (hty of London 
.SovvoiB Coim-H. (J885), 28 Ch. J). 486 ; Le^^id r. Wotiton- 
HUper-Mare L. B. (1888), 10 Ch. 1). 55 ; L & N. W. Uy. 
r. Wostiulnstor (!or])n., [1901] 1 Ch. 759; Conron v 
Ij. a. C., 1 1922] 2 Ch. 283. Reid. BridOol Grdns. v. Bristol 
Corpn. (1887), 18 Q. B. D. 549 ; DonaldHon i’. South 
.Shioldu Corpn. (1899), 08 L. J. Ch. 162 , East Fromautlo 
Corpn. v. Anuols, [1902] A. C. 213 ; Roberta v. Charing 
CroHN, Euston & Hampstead Ry. (1903), 87 L. T. 732 , 
Howard-P’landera v. Maldon Corpn. (1926), 135 L. T. 6. 
As to (2) Consd. Qulntoji r. Bristol C-orpn. (1871), 43 L. J. 
Ch. 78.}. (Jencrally, Reid. ICent Coast Ry. v, L. (]. ic D. 
Ity. (1868), 3 Ch. Ann. 656 , L. C. A J). Ry. v. London 
Corpn. (1868), 19 L. 250 . Baker o. Portsmouth Corpn. 
(1878), 3 Ex. D. 157 ; L. B. & .S. C. Ry. v. St. Giles, 
Cambei-woll (1879), 4 Ex. D. 239 ; Robinson r. Barton - 
Eceles L. 11. (188:5), 8 App. Cus. 798 : Goldberg v. Liverpool 
Corpn. (1900), 82 L. T. 362. Mentd. James e. Lovel 
(1887), 56 L. T. 739. 


Sub-sect. 3. — Construction in favour of 
Public or 1’erson Adversely Affected. 

1667. Construction In favour of public — Where 
meaning doubtfui.] — ^Htourbridoe Canal Co. r. 
Wheeley, No. 1021, ante. 


PART VII. SECT. 8, SUB-SECT. 3. 

1667 1. Construction in favour o 
public — Where meamna doubtful.\~Th 
private Acts Is considore* 
as the lai^age of the promoters, i 
where doubts arise as to the construe 
J V. , language, the benefit o 
the doubt la to be given to those wh' 


might bo prejudiced by the exercise 
of the powers given by the Act . — lie 
Niiw Brunswick &, Canada Uy. Co., 
Ex p. A.-G. OP New Brunswick 
(1878), 17 N. B. R. (1 P. & B.) 667.— 
CAN. 

166711, .] — Where any 

doubt arises under any private Act of 


I’arllament the benefit of the doubt 
should be given against the forfeiture of 
existing rights or compulsory alienation 
of property whether belonging to the 
Crown or to private Individuals.— 
East London Munioipauty v. Colo- 
nial Government (1885), 3 S. C. 313. 
— S. AF. 
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Part VII. — Local, Personal and Private Statutes. 


1668. .] — Clauses in Acts empower- 

ing cos. to levy a charge upon the public, as in 
Railway Acts for example, must, where the 
meaning is doubtful, be construed favourably for 
the public. — Stockton Darlington Ry. Co. v. 
Barrett (1844), 11 Cl. & Fin. 690; 7 Man. & G. 
870 ; 8 Scott, N. R. 641 ; 8 E. R. 1225, II. L. ; 
ajfg. (1842), 3 Man. & G. 956, Ex. Ch. ; affg. S. C. 

nom. Barrett v. Stockton <te Darlinoton 
Ry. Co. (1840), 2 Man. & G. 134. 

Annotations : — Apld. Pryce v. Monmouth Canal & Ry. 

(1879), 4 App. Cas. 197 ; McDouKall & Bonthron v. 

London & India Docks Co , Pago & East v. Loudon & 

India Docks Co., [1908] 2 K. B. 175. Reid. Newmai’ket 

Ry. V. Foster (1854), 2 C. L. R. 101 7 ; Medway Navigation 

V. Brook (1870), 38 L. T. 813 ; Bristol Grdns. v. Bristol 

Waterworks Co., [1912] 1 Ch. 816. Mentd. Gulliver r. 

Cosens (1815), 1 C. B. 788. 

1669. .] — Sparrow v. Oxford, Wor- 

cester & Wolverhampton Ry. (’o., No. 892, ante. 

1670. If a statute, whicJi autho- 

rises a water co. to charge its consumers with a 
water rat-e, is ambiguous with regard to the amount 
of rate to be charged or tlic mode of assessing it, 
it must be construed in favour of the consumer & 
against the water co.— Wouth >Staffordrhibe 
Waterworks Co. v. Barrow (1897), 61 J. F. 
66] ; 13 T. L. R. .549, C. A. 

Annotation : — Mentd. Woking Water & Gas Co. v. Parker, 

[1916] 1 K. B. 473. 

1671. .]— This [a private Act] is an Act of 

Parliament iiassed for tln^ benefit & profit of the 
uadertak(‘rs ; & tlio nile of construction apiiheable 
to such cases [is] in favour of the public 
(Maule, J.). — Priestley v. Foulds (1840), 2 
Man. & G. 175 ; 2 Ry. A (Jan. (\'is. 422 ; 2 Scott, 

N. R. 205 ; 133 E. R. 710. 

1672. .J — Parker v. Grpiat Western Ry. 

Co., No. 1(559, ante. 

1673. .] — In a proceeding against B. & (J. 

to hav(' it declared, that they had been trespassers 
on (he lands of A. it was pleaded to the effect 
that B. C. had a right of way over these lands 
as inhabitants of a mnghbouring town At as two 
of the public. To (his it was replied, that upon 
the true construction of an Act of Parliament, 
local At personal, the right of way, if any such 
had exist(‘d which was denied, had been thereby 
extinguished -.—Held : such an Act of Parliament 
is not to be const riu-d st riet ly as against the public, 
who were, in fact, no parties (o the passing of the 
Act ; At the provisions of suf;h Act At the works 
which had been constructed tlioreunder, were not 
inconsistent with the existence of a public foot- 
path over these lands. — Cajupbell v. Lang (1853), 
1 Eq. Rep. 98 ; 1 Macq. 451 ; 21 L. T. O. 8. 119 ; 
1 W. R. 538, H. L. 

A ri notations Mentd. R. r. Thomas (18.57), 3 .Tur. N. S. 

713; Bourko v. Davi.s (1889), 44 Ch. D. 110, A.-G. r. 

Antrobua, [1905] 2 Ch. 188. 

1674. .] — The cts. in construing private 

statutes, acted on a presumption that persons 
should not without compensation bo prejudiced 
in matters which they coidd lawfully do unless 
that intention was clearly expressed . . . clear 
& unequivocal words were necessary to derogate 
from common right to deprive peraous of the 
power to do what they wore doing for profit at 
the passing of the Act without anyone having the 
power of preventing them (Hcrutton, 1>.L). — 
Bournemouth -Swan AGE Motor Road & Ferry 
C o. V. Harvey & Sons (1928), 45 T. L. R. 189, 

O. A. 

1675. Construction In favour of party adversely 
affected.] — Where the words of a railway co.’s 
Act are capable of two interpretations, but the 
general intent of the Legislature is complete in- 
demnification to the party whoso land is taken 


by the co., the ct. will incline to that construction 
of the words which will make them consi.stent 
with the general intent. — ii’.r p. Eton College 
( 1850), 20 L. J. Ch. 1 ; 16 L. T. O. 8. 121 ; 16 
Jut. 45, L. C. 

Annotations : — Mentd. L. & Y. Ry. v. Evans (1851), 15 Boav. 
322 ; lie Holden’s Estate (1855), 25 L. J. Ch. 382, n. ; 
lie Neaehell’s Trusts (1855), 25 L. J. Ch. 382, n. ; lie 
Ellison’s Est^ato (1856), 8 Do G. M. & G. 62 , St. Thomas’ 
Hospital V. Charing Cross Ry. (1861), 7 Jur. N. S. 256. 

1676. .] — I feel that the Act [Land Clauses 

Consolidation Act, 1845 (c. 18)] is to be construed 
in this sense liberally ; that pereons are not to 
bo deprived without adequate compensation of 
that which they are in actual occupation of or 
of that which is necessary for the enjoyment of 
their property as a residence (Wood, V.-C.). — 
Steele v. Midland Ry. Co. (1806), 1 Ch. App. 
275 ; 13 L. T. 794 ; on appeal, 1 Ch. App. at p. 288, 
"i-j. J J . 

Annotations : — Reid. Kerford v. Seaoombo, Hoyluko & 
Deosldo Ry. (1888), 57 L. J. Ch. 279. Mentd. iSniith v. 
lUdg\\ay (i866), L. R. 1 Exch. 331 ; Cutbbert v. Robinson 
(1882), 51 L. .1. Ch. 238 ; Bonington v. Metropolitan Board 
of Works (1886), 54 L. T. 8.37 ; Wright r. Wallasev L. B 
(1887), 18 Q. B. D. 783 ; Allhusen r. Ealing & South 
Harrow Ry. (1898), 78 L. T. 285 ; Be VVillis, Spencer v. 
WllUs, [1911] 2 Ch. 563. 

1677. .]--ln construing a private Act of 

Parliament the ct. will consider on whose applica- 
tion it was obtained. A: will not hold that it autho- 
rises the persons who obtained it to interfere 
with the lights of othci's without making com- 
pensation unless it contains provisions to that 
effect in clear & distinct terms. — A.-G. v. 1.iEEDS 
Corpn. (1870), 6 Ch. App. 587, n. ; 39 L. J. Ch, 
254 ; 22 L. T. 330 ; 18 W. R. 517 ; on appeal, 

5 Ch. App. 583, L. C. Ac L. J. 

Annotations • -Refd. A -G. v. G. E. Rv. (1872), 7 Ch. App. 
478, n Mentd. A.-G. V. Bilimugliatn B. C. (1871), 21 
L. T. 224 ; A.-G. v. (’ockennouth L. B. (1874), L. K. 18 
Eq. 172 ; Smith v. Snuth (1875), L. R. 20 Fq. 500 ; Lea 
tkmseirvancy Board v. Hertford Corpn. (1881), (’ah. & El. 
299 ; Shelfer v. London City Electric Lighting Co., 
Meux’s Brewery Co. v. London City Eleetiic Lighting Co , 
[1895] 1 Ch. 287 ; Jordcson v. Sutton Southcoates & 
Drypool Gas Co., [1899] 2 Ch. 217. 

1678. -.] — 1 agree that we ought to construe 
this Act [private Act] of Parliament strictly, even 
supposing the true construction of the Act does 
an injustice to the parties. But one may well 
approach the construction of an Act. of tins kind 
in the belief that it was not intended to conliscate 
pltfs.’ right, for tliis would be a simple case of 
confiscation, & we ouglit not to supjiose that this 
was intended, or was even sought for by (ho co. 
(Bramwell, J.A.). — Wells v. London, Tilbury 

6 Southend Ry. Co. (1877), 5 Ch. D. 126 ; 37 
L, T. 302 ; 41 J. P. 452 ; 25 W. K. 325, L. J. Ac 
JJ. A. 

1679. .]— It is a proper rule of construction 

not to construe an Act of I'arliament as inter- 
fering with or mjurmg persons’ rights without 
compensation, unless one is obliged to so construe 
it (Bkeit, M.R.).- -A.-G. Horner (1884), 14 
Q. B. D. 245 ; 54 L. J. Q. B. 227 ; 49 J. P. 326 ; 
33 W. R. 93, C. A. ; on appeal (1885), 11 App. 
Cas. 66, H. L. 

AnnMaiions : — Consd. Lonsdale v. Lowther, [1900] 2 Ch. 
687 , Ghigell 6c Foskott v. ttlepuey B. C., [1908] 1 K. B. 
115 : A.-G. V. Exoler Corpn., [1911 J 1 K. li. 1092 ; Central 
Control Board (Liquor Traffic) v. Cannon Brewery Co., 
[1919] A. C. 744 ; Newcastle Breweries v. H., [1020] 1 
K. B. 854. Apld. Be Ellis & lltiisllp-Northw'ood U. D. C., 
11920] 1 K. B. 343. Refd. A.-G. v. Do Koyser’s Royal 
Hotel, [1920] A. C. 508. Mentd. WiUlams v. Wednes- 
bnry Churchwardens & Overseers & West Bromwich 
Union Assmt. Com, (1890), Ryde Rat. App. (1886-90), 
327 ; .'^impbon v, Godmanchester Corpn. (1895), 04 L. J. 
Ch. 837 ; A.-G. v. Simpson, [1901] 2 Ch. 671 ; Newcastle 
r. Worksop U. C!., [1902] 2 Ch. 145 ; Horner v. Stepney 
Assrot. Com. (1908), 6 L. G. R. 651 : A.-G. r. Horner 
(No. 2), [1913] 2 Ch. 140 ; Selby v. Whitbread, [1917] 1 
K. B. 736 ; LayzeU v. Thompson (1926), 91 J, P. 89. 



744 


Statutes. 


Sect. S . — Construction : Svh-sect. 3. Sects. 4, 6 
6 ; Suh-secl, 1.] 

1680. .]— London & NoRra Western By. 

Co. V. Evans, No. 222, ante. 

1681. .] — A.-G. V. Barnet District Gas 

& Water Co., No. 1064, ante. 


Sect. 4.~0N WHOM BINDING. 

1682. Whether on strangers.] — Boswbl’s Case 
(1583), cited in 8 Co. Bep. at p. 138a ; 77 E. B. 
083. 

1683. .] — 22 Edw. 4, c. 7, which under 

certain circimistances authorises the proprietors 
of grounds in forests, aft.er a felling, to inclose 
them, without the King’s licence, for seven years, 
to preserve the springing wood, extends to the 
said grantee. But does not extend to the wood 
of any subject, in which another has a right of 
common. The commoners, as appears by the 
preamble, are not any of the parties between 
whom the Act was made, & therefore their right 
is not taken away by it. — Barrington’s Case 
(1010), 8 Co. Bep. 130 b ; 77 E. B. 081 ; suhnom. 
(’iiALK & Peter’s Case, Godb. 167 ; 2 Brownl. 
322 ; affd. on appeal^ 1 Boll. Bep. 137. 

Annotatimis : — Apld. Lucy v. Lovlngton (1G7) ), 1 Vent. 175 ; 
Dibbcn v. Aupfleaea (1834), 4 T>t. 926 ; Dawson v. Puvci* 
(1847), 5 Hurc, 415. Consd. Slirewsbury v. Scott (1859), 
6 C. 11. N. H. 1, Apld. Nicholls t'. Alitford (1882), 20 
Ch. D, 380 ; Western Counties Ky. v. Windsor & Annapolis 
Ily. (1882), 7 App. Oas. 178, Refd. Bre^\ster v. Ketchiu 
(1697), 1 Ld. Haym. 317 ; Diddell r White (1794), 1 Anst. 
281 : Bailey 1 ). Stephens (1862), 12 C. D. N. S, 91 ; Shuttle- 
worth V. Lo Fleminp: (1865), 19 C. B. N. S. 687 ; Be 
Wilton's S, E., [1907] 1 CU. 50. Mentd. Liford's Cjisc 
( 1615), 11 Co. Bep. 46 b. 

1684. -.] — Every man is so far party to a 
private Act of Parliament, as not to gainsay it, 
but not so as to give up his interest ; it is the great 
question in liarrinqton' s Case, No. 1083, ante, the 
matter of the Act there decides it to be between 
the foresters, «k the proprietors of the soil ; & 
there it shall not extend to the commoners, to 
take away their common. Suppose an Act says, 
whereas there is a controversy concerning land 
between A. & B. it is enacted, that A. shall enjoy 
it, this does not bind others, though there be no 
saving, because it was only intended to end the 
difference between tliem two (Hale, C.J.). — 
Lucy V. Levington (1071 ), as reported in 1 Vent. 
175 ; 2 Keb. 831 ; 80 E. B. 119. 

An jwUitiona : — Blddcll v. White (1794), 1 Anst. 

281. Distd. .Stead v. Carey (1845), 1 C. B. 496. Apld. 
Dawson v. Paver (18i7), 5 Haro, 415. Consd. Be Wilton’s 
H. K., [1907 J 1 Ch. 50. Mentd. Kinprdon v. Nottle (1813), 

1 M. & S. 355 ; Kiiifc v. Jones (1814), 1 Marsh. 107 ; 
Kmghta v. Uuarlcs (1820), 4 Moore, C. P, 532 ; Orme v. 
Broufjhton (1834), 10 Bing, 533: Raymond v. Fitch 
(1835), 2 O. M. & B, 588 ; Doo d. Anglesea v, Bugeley 
(1844), 0 Q, B. 107. 

1685. .] — Biddell V. White, No. 094, 

ante. 

1686. - — (1) An Act of Parliament private 
in its nature, is not made admissible in evidence 
against strangers by a claase declaring “ that it 
shall be d cammed & taken to be a public Act, & 
shall be judicially taken notice of with out being 
specially pleaded.” 

(2) A canal Act is not rendered a public Act by 
containing provisions empowering the co. to 
regulate & take tonnage rates tolls from persons 
using the canal. — Brett v. Beales (1829), Mood. 


& M. 410, N. P. ; subsequent proceedings (1830), 
10 B. & C. 608. 

Annotations : — As to (1) BeSd. Boauinont v. Mountain (1834), 
10 Bing. 404 ; Boaufort v. Smith (1849), 4 Exch. 450 ; 
York & North Midland By. v. B. (1853), 22 L. J. Q. B. 
225. As to (2) Refd. Brecon Markets Co. v. Neath & 
Brecon (1872), L, B. 7 C. P. 555. Cfenerdllv, B4»Id. Wood- 
ward V. Cotton (1834), 1 Cr. M. & B,. 44. Mentd. Pim v. 
CuroU (1840), 6 M. & W. 234. 

1687. .] — This Act is to be construed, as 

all other private Acts ought to be, as if it were a 
private agreement (Bayley, J.). — B. v. Nene 
Outfall Comrs. (1829), 9 B. & C. 875 ; 4 Man. 
& By. K. B. 640 ; 8 L. J. O. S. K. B. 1 ; 109 
E. B. 325. 

Annotations .•— -Refd. Bird v. G. E. By. (1865), 19 C, B. N. S. 
268. Mentd. B. v. Thames & Isis Navigation Comrs. 
(1830), 5 Ad. & El. 804. 

1688. .] — The recitals in a private Act of 

Parliament do not bind third parties. — Taylor v. 
Parry (1840), 1 Man. & G. 004 ; 1 Scott, N. B. 
576 ; 9 L. J. C. P. 298 ; 4 Jur. 967 ; 133 E. K. 
474. 

Annotations: — Mentd. Fishmongers’ Co. v. Dlmsdalo (1852), 
22 L. J. C. P. 44 : Holmes v. Powell (1856), 8 De G. M. & 
G. 572 ; Humphrey v. Nowland (1862), 15 Moo. P. C. C. 
343, 

1689. .] — Public Acts bind all the Queen’s 

subjects, but private Acts do not bind strangers, 
unless by express words or necessary implication 
the intention of the Legislature to affect the right 
of strangers is apparent in the Act ; & whether 
an Act is public or private does not depend upon 
any technical considerations, such as having a 
clause or declaration that the Act shall be deemed 
a public Act. but upon the nature & substance of 
the case.— -D awson v. Paver (1847), 6 Hare, 
415 ; 16 L. J. Ch. 274 ; 8 L. T. O. S. 493 ; 11 Jur. 
766 ; 67 E. B. 971. 

Annotations : — Refd. (loldsraid v. Tunbridge Wells Improvo- 
ment Comrs. (186M, 14 W. B, 92 ; Be Wilton’s S. E., 
11907] 1 ('h. 50. Mentd. East Lancashire I’y. v. Hattors- 
loy (1849), 8 Hare, 72 ; Loud v. Miuruy (1851), 17 L. T. 
O. S. 248 ; Lingwood v. Stowmarket Co. (1865), L. B. 
1 Eq. 77. 

1690. -.] — A recital in an Act will not bind 

those who arc not within its enacting yiart (Lord 
Campbell, C.). — Edinburgh <fe Glasgow By. Co. 
V. Linlithgow Magistrates (1859), 3 Macq. 
691 ; 34 L. T. O. S. 20, H. L. 

1691. .] — Shrewsbury (Earl) r. Scott, 

No. 50, ante. 

1692. .] — J^Avis & Sons v. Taff Vale By. 

Co., No. 1630, ante. 

1693. — - — .] — A mere recital in a local & per- 
sonal Act of Parliament though admissible against 
person claiming under the Act, is not conclusive 
(Cozens-Hardy, j.). — Mtsrttens v. Hill, as re- 
ported in, [1901] 1 Ch. 812 ; 70 L. J. t^h. 489 ; 17 
T. L. B. 289. 

1694. Crown.] — The cts. will take every 

moans of defeating an attempt by a private Act to 
affect the rights either of the Crown or of other 
persons who have not been brought in (Lord Lore- 
burn, C.). — Great Northern, Piccadilly & 
Brompton By. Co. v. A.-G., [1909] A. C. 1 ; 78 
L. J. K. B. 185 ; 98 L. T. 731, H. L. ; revsg. S. C. 
sub nom. A.-G. v. Great Northern, Piccadilly 
& Brompton By. Co. (1906), 50 Sol. Jo. 669. 

1695. Party interested In subject-matter — With- 
out notice of passing of Act.] — A party ini^rested 
in the subject-matter of a private Act of Parlia- 
ment will have his rights affected by its provisions, 
though it may have been introduced & passed 
without notice duly given to him. 


part VII. SECT. 4. 

1682 i. Whether on strangers .] — The 
rule in rcHpeet to private Acts of Par- 
bament is, that the interests of persons 
not expressly named in them are not 


affected by the provisions thereof. — 
Be Goophue, 'fovEy v. Goodhuk, 
Goodhue v. Tovex (1872), 19 Or. 
366.— CAN. 

1682 ii. .] — Parties not affected 


with notice of a private Act of Poi’lla- 
ment, will not bo held to bo bound 
thereby. — Kinostown Oomuh. v. Kir- 
wan (1837), Craw. & D. Abr. C. 38. 
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Part VII . — Local, Personal and Private Statutes. 


All that a ct. of justice can do is to look to the 
Parliamentary roll ; if from that it should appear 
that a bill has passed both Houses & received tlie 
royal assent, no ct. of justice can inquire into the 
mode in which it was introduced into Parliament, 
nor into what was done previous to its introduc- 
tion, or what passed in Parliament during its 
progmss in its various stages through both Houses 
(Lord Campbell). — Edinburgh & Dalkeith Ry. 
Co. V. Wauchope (1842), 8 Cl. & Pin. 710 ; 3 
Ry. & Can. Cas. 232 ; 8 E. R. 279, H. L. 

Annotations : — Consd. Shrewsbury r. Srott (18.59), 6 C, B. 

N. S. ] . Refd. Lang v. Purvos (18(52), ir» Moo. P. C. C. 389. 


Sect. 5.— SAVING CLAUSES. 

1696. Mode of construction — Strict.] — Where an 
Act confers upon a landowner a private right 
creating a burden upon a railway, & restraining 
the directors fi*om regulating tlio traffic so as best 
to accommodate the public, it must be construed 
strictly. — T urner v. London & South Western 
Ry. Co. (1871). L. R. 17 Eq. 501 ; 43 L. J. Ch. 
430. 

Annotations ■ — Montd. Re Wilks, Child v. Buhner, 11891] 3 

Ch. 59 ; Ecroyd v. CoulUuml, [1897] 2 Ch. 554. 

1697. .] — Corbett v. South Eastern 

& Chatham Railways Managing Committee, 
No. 1441, ante, 

1698. Wide — Clause In nature of com- 
promise.] — I cannot help thinking that, when you 
get an Act passed through Parliament as a local 
it personal Act, capable of b(‘ing opposed in Par- 
liament by anyone having interests affected by 
it, you ought to treat a clause like sect. 212 as 
something in the nature of a compromise agree- 
ment by which opposition is bouglit off. 1 think, 
therefore, rather a wide construction ouglit to bo 
given it. At any rat»e, in the present instance, 

I do not see any sufllcient ground for narrowing 
it at all below its width according to the nalAiral 
meaning of the words (Wright, J.). — Tanner r. 
Oldman, [18901 1 Q. B. 00 ; 05 L. .T. M. 0. 10 ; 
73 L. T. 404 ; 44 W. R. 03 ; 12 T. L. R. 13 ; 40 
Sol. Jo. 12 ; 15 R. 003 ; 50 J. P. .To. 693, D. C. 
^m^ohdiw^-Reld. Withington U. D. C. v. Mooro (189«), 


Sect. 6.— OPERATION. 

Sub-sect. 1. — In General. 

1699. Effect same as public Act -Once line con- 
struction ascertained.] — Altrincham Union 
Assessment Commitieb v, Cheshire Lines Com- 
mittee, No. 10(i3, na/c. 

1700. Exclusion of public Acts.] — lie Verrall, 
National Trust for lh.ACES of Historic 
Interest or Natural Beauty v. A.-G., No. 
1656, ante. 

1701.. Failure to complete object of Act — Inter- 
vention of court to protect interests affected.] — 

Agar v. Regent’s Canal Co. (1815), as cited in 
1 Swan, at p. 250 ; 36 E. R. 377, L. C. 

Annotations .•—Consd. King’s Lynn Corpn. v. Pemberton 
(1818), 1 Swan. 241 ; lUvor Duii Navigation Co. r. North 
MicUand By. (1838), 1 By. & Can. Caa. 135. Expld. 
Salmon v. Bandall (1838), 3 My. & Cr. 439. Apld. Cohen 
V, Wilkinson (1849), 12 Beav. 125. Befd. Cohen v, 
Wilkinson (1849), 12 Bcuiv. 138: York & Midland Ry. 
V. 11. (1853), 17 Jnr. (590. Mentd. Shand r. Henderson 
(1814), 2 Dow. 519; Barker v. North Staffordshire Ry. 
(1848), 5 Ry. & Can. Cas. 401. 

1702. .] — Where Acts of Parliament 

impose certain severe burdens on individuals, by 


interfering with their private rights — private pro- 
perty, for the purpose of obtaining some great 
public good, if the ct. sees that the undertaking 
cannot be comjjleted, & therefore that the public 
cannot derive that benefit which was to be the 
equivalent for the sacrifice made by the individual, 
the ct. will protect the individual from being 
compelled to make that sacrifice, under the cir- 
cumstances, & until it appears that the public 
will derive the proposed benefit from it (Lord 
Gottenham, C.). — Salmon v. Randall (1838), 
3 My. & Cr. 439 ; 40 E. R. 990, L. C. ; revsg. 
S. G. sub nom. Salmon v. Cambridge Paving & 
Lighting Comrs., 2 J. P. 455. 

Annotations: — Reid. Cohen v. Wilkinson (1819), 12 Beav. 

125 ; Cohen v. Wilkinson (1849), 12 Beav. 138 ; Haynes 

V. Haynes (18(51), 1 Drew. Sc Sm. 42G. Mentd. SallabmT 

V. G. N. Ry. (1852), 21 L. J. Q. B. 185. 

1703. Donee of statutory & common law power — 
Whether common law power abridged — Exercise 
deemed to be under common law rights.] — If an 

Act of Parliament, by general words, purports to 
confer a power upon several donees, one of whom 
posses.ses the same power more ampl> at common 
law as incident to his estate, the statute shall 
not be intended to apply to him, so as by implica- 
tion to abridge his power ; & acts of his, therefore, 
which the statute would have authorised, will bo 
referred to his common law right . — Ex p. Clayton 
(1830), 1 Russ. & M. 309 ; 39 E. R. 143, L. C. 

1704. Legal proceedings arising from operation 
of Act — Time for Instituting— Party acting malS. 
fide.] — Tlie effect of a clause in a local Act, limiting 
the time for bringing actions for any tiling done 
in pursiianco of the Act, is not altered by the 
circumstances of the persons who have done the 
act comjdainod of having proceeded maid fide. — 
OaivLEY (Lord) v. Ken.sington Ganal Go. (1833), 
5 B. <fc Ad. 138 ; 2 L. J. K. B. 208 ; 1 10 E. R. 743. 

Anmiiaiions . — Refd. R. r. EuBtern Comities Ry. (1841), 2 

Kv. & Can, Cas. 736. Mentd, WhitohoiiHO r. Fellowes 

(18151), 4 L. T. 177. 

1705. Act containing declaration that Act public 
— Whether notice to public of scope of Act,] — 

A local Act of Parliament, though containing a 
clause, making it a public Act, is not public notice 
of its powers over land therein mentioned. — 
Ballard v. Way (183(5), 1 M. & W. 520 ; 2 Gale, 
61 , Tyr. Gr. 851 ; 5 L. J. Ex, 207 ; 150 E. R. 
540. 

1706. General legal duties & liabilities — Whether 
affected by private Act — ^Where not specifically 
excluded.] — (1) The Crown not being named in 
43 Eliz., c. 2, is not bound by its enactments. 

(2) The etfoct of the statu ti.vs applicable to the 
Liverpool Docks is not- such as to i‘xempt them 
from tJie payment of poor rate. There are no 
negative words xjrohibiting tlie application of the 
rates to payment of the poor rate. . . . Enact- 
ments directing that the money shall be applied 
to certain pm’poses & no otliers are directory 
only (Blackburn, J.). 

(3) Where an Act of Parliament lias received 
a judicial construction putting a certain meaning 
on its words, «fc the Logislatm-e on a subsequent 
Act in pari materia uses the same words, there is 
a presumption that the Ijogislature used those 
words intending to express the meaning which 
it knew had boon put upon t he same words before ; 

unless there is something to rebut that pre- 
sumption, the Act should bo so construed (Black- 
burn, J.). 

(4) As Lord Campbell said in R. v. HangMon 
{Inhabitants), No. 114, ante, a mere recital in an 


PART VII. SECT. 6. SUB-SECT. 1. 

Ilnforcemcnt of Act — Special remedy provided — Whether other remedies ezclvdcd.l — Hill v. O’Coxnor (1852), 4 Ir. Jur. 
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Statutes. 


Sect. 6. — Operation ; Svb-sects. 1 <£? 2.] 

Act of Parliament, either of fact or of law, is not 
conclusive, & we are at liberty to consider the fact 

different from the statement in 
^e recital (Loed Chelmsford.) — Mersey Docks 
& Harbour Board v. Cameron, Jones v. Mersey 
Docks «fc Harbour Board (1865), 11 H. L. Caa. 
443 ; 20 C. B. N. 8. 66 ; 6 New Bep. 378 ; 36 
L. J. M. 0. 1 ; 12 I;. T. 043 ; 29 J. P. 483 ; 11 
N. 8. 740 ; 13 W. R. 1069 ; 11 E. R. 1405, 
H, L. ; on appeal from 8. C. suh nom. Mersey 
Docks & Harbour Board v. Jones, Same v. 
Cameron (1861), 30 L. J. M. C. 185, 239, Ex. Ch. 

An^tatun^ :—A8 <o (1) Consd. Perry u. Eamos, Salaman v. 
Eamos, Mercers' Co. v. Karnes, [1891] 1 Ch. 058. Reid. Leith 
Harboitf & Docks Comrs. v. Inspector of the Poor (1800), 

^ Up Edinburgh University 

(1868), L. H. 1 Sc. & Dlv. 348 ; R. v. West Derby (1875), 
^ i «. West Derby Assmt. Com. 
(1883), 11 Q. B. D. 146 ; West Bromwich School Board v 
\\est Bromw^h Overseers (1884), 1.3 Q. B. D. 929 
Tunnicllfle v. Blrkdale Overseers (1^88), 20 Q. B. D. 450 
MooA, Authority v. Orsett Union Assmt. Com.i 

; Metropolitan Meat Industry Board v. 
Sh^dy, U047] A. C. 899. As to (2) Consd. Mersey Docks 
V. Lucas (188.1), 8 App. Cas. 891. Refd. Bray v. Lan* 
o'® (1889), 22 Q. B. D. 484 ; The Bearn, [1906] 

R. 4 8. trewrally, Mentd. R. v. Measor, Kmgston Bridge 
Irnstees (1862), 26 J. P. Jo. 309 ; Secretary of State for 
India r. St. Mary, Lambeth (1865). 20 J. P. Jo. 292 ; 

Navigation Comrs. v. Tewkesbury Churchwardens 
n cc«^ U §‘^3* Mersey Dock 'Trustees in Oibbs 

(Ibbb), L, R 1 II. L. 93 ; Colchester v. Eewney (1867), 36 
’ Lancashire JJ. v. (Jheetham Overseers 
(1867), L. R. 3 0. B. 14 ; Lincoln Corpn. v. Holmes Com- 
mon Overseers (1867), L. It. 2 Q. B. 482 ; R. r. St. Martin, 
Leicester. R. v. Castlevlew, Leicester (1867), 8 B. & S. 636 ; 

I «• McCann 

(1868), L; R. 3 Q. B. 677 ; R. v. Metropolitan Board of 

^ ^ Oldbam Corpn. 

(1868), L. R 3 Q. B. 474 ; R. v. Rhyiimey Hy. (1809), 

(1870), L. R. 4 H. L. 

Magee Collego Trustees v. Valuation Comrs. (1870), 
19 w. R, 328 ; Metropolitan Board of Works v. West Ham 
pvorsoera (1870). L. IL 6 y. B, 193 ; A.-G. v. Black (1871). 
L. K. 6 Kxch. 308 ; Morgan v. CYawshay (1871), L. R. 5 
T ■ rHf Abney Park Cemetery Co. (1873), 42 

kn ; K. V. Postmaster -General (1873), 28 L. 'T. 

V Thomas’s Hospital v. Stratton (I87.>), L. It. 7 
• I'-sseuden Corpn. v. Blackwood (1877), 2 App. 
ooo' I Putney Ovorseers (1881). 7 6. B. D. 

223 ; Jie Leslie, R. v. Curzon (1882), 46 L. T. 159 ; Coomber 
V* Borke JJ, (1883), 9 App. Cas. 01 ; liicks t?. Dunstable 
Overseers (l««3T 48 J. P. 326; R. v. West Bromwich 
School Board (1883), 53 L. J. M. C. 67 ; Yates r. Chorltou- 
upon-Mcdloek Union, Almond v. Chorltou-upon-Modlock 
Union (1883), 48 L. T. 872 ; Mersey Dock & Harbour 
Board V. LlaneiJlan Overseers (1884), 14 Q. B. D. 770 ■ 
Dewsbury & Heclunondwiko Waterworks Board v. 
lenlstone Union Assmt. Coni. (1886), 51 L. 'T, 592- 
Dublin CoiTin. v. M'Adara (1887), 2 'Tax Cas. 387 ; Owens 
Collego a. Chorlton-upon-Modlock Overseers (1887), 51 
J. J . 356 ; Dillon v. Haverfordwest Corpn., [1891] 1 
y. B. .575 ; Income Tax Special I’urposcs Comrs. v. 
Pcmscl, [1891] A. C. 531 ; Showers v. Chelmsford Union 
Assmt. Com. (1891), 60 L. J. M. C. 55 ; L. C. C\ r. Erlth 
lailsh & Dartford Union Assmt. Com., West Ham r 
h’ok:, ':’ P'f urge's Ivondou Assmt. Com. v. L. C. C, 

(1893J A. C. 562 ; Ij. C. C. v, VVoolwloh Union Assmt. 
com., L, C. C. V. St. George’s Toulon Assmt. Com., [J89,3j 
/I Marylebone Vestry r. Postmaster-General 

J} ’ -I^amlieth Overseers v. L. C. C. 

0_897), 6b L. J. Q, B. 806 ; Middlesex County Coimcil v. 
St. GeoigoH Union Assmt. Com., [1897] 1 y. B. 64; 
Worcestershire County Connell v. Worcestershhe l^yjon 

Overseera (1897), GO L. J. 

T ’ Ml i’urnham Union (1900), 

83 L. 1 . 660 ; Mersey Docks & Harbour Board v. BU'ken- 
head Assint. C3)ni., [1901] A. C. 175; Glamocganshiro 
Can^ V. MerthjT Tydfil Union (1902), 1 L. G. R. 34 ; 
Hoeknev Corpn. v. Leo Conservancy Board, [1904] ‘i 
It’ rii i' m Durham Union (1904), 90 L, T. 383 ; 


Clark Homo Trustees v. Aiiderson ('1904), 91 L. T 

Union (1905), 92 

Ir I » /• A - 
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1 'p 4 Derby vyinuu m, 

P^’^lcsj;. Seisdon Union, [1907] 1 K. B. 630 ; 
N^’port Union r. Stead, Newport Union v. Green. [1907] 
I M Instanley o. North Manchester Overseers, 
?’• Chorlcy Union Assmt. 
Com., [1313] A. C. 197 ; London City Corpn. v. Associated 
Newspapers, [1915] A. C. 674 ; Roberts v. i’oplar Assmt. 
Com., [1922] I K. h. 25 ; Hackney B. C. v. MetropolK^in 
.^jlums Board (1924), 131 L. T. 136 ; Kingston Union 
Assmt. Com. v. Metropolitan Water Board, [1926] A. C. 331. 

1707. — - .] — iji our opinion the 

proper rule of construction of such statutes is 


that, in the absence of something to show a con- 
trary intention, the legislature intends that the 
body, the creature of the statute, shall have the 
same duties, & that its fimds shall be rendered 
subject to the same liabilities, as the general 
law would impose on a private person doing the 
same things (Opinion op the Judges). — Mersey 
Docks & Harbour Board v. Gibbs, Mersey 
Docks & Harbour Board v. Penhallow (1866), 
L. It. 1 H. L. 93 ; 11 H. L. Cas. 686 ; 36 L. J. Ex. 
225 ; 14 D. T. 677 ; 30 J. P. 467 ; 12 Jur. N. S. 
671 ; 14 W. K. 872 ; 2 Mar. L. C. 353 ; 11 E. K. 
1500, H. L. : nffg. S. C. sub nom. Gibbs v. IjIVER- 
POOL Docks Trustees (1858), 3 H. & N. 164, 
Ex. Ch. 

Annotations: — Apld. Coo v. Wise (1866), L. R. 1 (i. B. 711. 
Consd. Foreman v. Canterbury Corpn. (1871), L. It. 6 
Q. B. 214. Apld. Winch v. 'Thames Conservators (1874), 
L. R. 9 C. P, 378 : Fleming v. Manchester Corpn. (1881), 
44 L. T. 517 ; Dormont v. Fmuess Ry. (1883), 11 Q. B. D. 
496. Distd. Gibraltar Sanitary Comrs. v. Orflla (1890). 
15 App. Cas. 400, Consd. Taff Vale Ry. v. Amalgamated 
Soc. of Ry. Servants, [1901] A. C. 426. Apld. Hackney 
Corpn. V, Loo Conservancy Board, [1904] 2 K. B. 541. 
Consd. Liebigs Extract of Meat Co. v. Mersey Docks & 
Harbour Board & Nelson, [191 8] 2 K. B, 381. Refd. Ruck 
V. Williams (1858), 3 H. & N. 308 ; Ohrby v. Ryde Comrs. 
(1864), 5 B. & H. 743 ; Goslln v. Agricultural Hall Co. 
(1876), 1 C. P. 1). 482: Holbom Union Grdus. v. St. 
Leonard’s, Shoreditch Vestry (1876), 2 Q. B. D, 145 ; 
Lowtber v. Curwen (1887), 68 L. 'T. 168 ; R. v. Selby Dam 
Drainage Comrs., [1892] 1 y. B. 348 : C)rossflold v. 
Manchester Ship Canal Co. (1903), 19 'T. L. R. 398 ; Ouoous 
of the River S.S, Co. v. Easton, Gibb & Rivor 'Tnames 
Conservators (1907), 96 L. T. 901 ; Tozelaud v. West Ham 
Union, [1907] 1 K, B. 920 ; I’apworth v. Battersea Corpn., 
[1914] 2 K. B. 89 ; The Ella, 11915] P. Ill ; Boynton v. 
Ancholme Drainage & Navigation Comrs., [1921] 2 K. B, 
213; Dec Conservancy Board v. McConnell, [1928] 2 
K. B. 159. Mentd. Southampton & Itchln Bridge Co. v. 
Southampton L. B. (1858), 8 E. & B. 801 , Walker v. 
Goe (1859), 4 H. & N. 350 ; Metcalfe v, Hethprington 
(1860), 5 11. & N. 719 ; Holliday v. St. Leonard’s Shore- 
ditch Vestry (1861), 11 C. B. N. S. 192 ; Whltohouso r. 
Fellowes (1861), 10 C. B. N. S. 765 ; 'Thompson v. N. E. 
Ry. (1862), 2 B. & S. 119 ; Brownlow v. Metropolitan 
Board of W'orks (1863), 13 C. B. N. S. 768 ; Waller v. 
S. E. Ry. (1863), 32 L. J. Ex. 205 ; Stiles v. Cardiff Stoam 
Navigation Co. (1864), 33 L. J. y. B. 310 ; Worral Water- 
works Co. V. Lloyd (1866), L. R. 1 C. P. 719 ; A.-G. r. 
Cohmy Hatch Lunatic Asylmu (1868), 4 Ch. App. 146 . 
Birch V. Marylebone Vestry (1809), 17 W. R. 1014 ; Clowes 

V. Staffordshire Potteries Waterworks c;o. (1872), 8 Ch. 
App. 125 ; White v. Hlndley L. B. (1875), L. K. 10 y. M. 
219 : A.-G. & Donmics v, Bahingstoko Corpn. G870), 21 

W. R. 817 ; Harris v. G. W. Ry. (1876), 1 y, B. D. .515 ; 
Weir V. Barnett (1877), 3 Ex. D. 32 ; Forbes v. Lee Con- 
servancy Board (1879), 1 Ex. D. 110 ; Hill v. Metropolitan 
Asylum District Managers (1879), 4 y. B. D. 433 ; K. v. 
Williams (1881), 9 Ai)p. Cas. 418; Tucker v. Ax bridge 
Highway Hoard (1888), 53 J. P. 87 ; Tbo Moorcock (1889), 

I 1 J\ I). (54 ; Jersey r. Uxbridge H. S. A., [1891] 3 Ch. 1 83 ; 
The Bearn, [1906) 1*. 48; Bedo S.S. Co. -a. River Wear 
Comrs., [1907] 1 K. B. 310 ; Hillycr v. St. Bartholomew’s 
Hospital, [1909] 2 IC. B. 820 ; McClelland v. Manchester 
Corpn., [1912] 1 K. B. 118; Pyman S.S. Co. v. Hull & 
Bainslcy Ry., [1911] 2 K. B. 788 ; Havward v. Drury Lano 
Theatre & Moss’ Empires, [1917] 2 K. B, 899 ; Baker v. 
James, [1921] 2 K. B. 674 ; The Devon (1923), 130 L. T. 
448 ; Siitnllffc x’. Clients Investment Co., [1924] 2 K. B. 
740 ; British Potroleum Co. a. A.-G. for Ceylon, [1926] 
A. C. 147 ; Silverman a. Imperial London Uotols (1927), 
137 L. 'T. 57. 

1708. Act vesting lands in trustees for sale — 
On assumption that lands comprised In settlement — 
Whether lands brought within settlement by Act.] — 

A private Act of Parliament vesting lands in 
tru.stees on trust to sell, proceeding on the sup- 
position that the lands are comprised in a settle- 
ment, does not bring the lauds within that settle- 
ment if they rcjally were not in it previously. — 
Howard v. Shrewsbury (Earl) (1874), L. P. 17 
Eq. 378 ; 43 L. J. Ch. 405 ; 20 L. T. 862 ; 22 W. Jl. 
290. 

Annotations: — Refd. Crompton a. Jairatt (1885), 30 Ch. D. 
298 ; Rp Durham, Grey a. Durham (1887), 57 L. T. 164, 
Mentd. Wall a. Stanwlok (1887), 34 Cn. D. 763 ; Williams 
a. Plueknoy (1897), 67 L. J. Ch. 34 ; Gamer a. Wingrove, 
[1905] 2 Ch. 233. 

1709. Enforcement of Act — On notice of neces- 
sity for performance of statutory duties.] — (1) 
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Where a person is bound by a private Act to so 
certain acts whenever necessary, & the necessity 
is within the knowledge of the person for whose 
benefit the acts are to be done, & cannot be ascer- 
tained by the person who is to do them, the obliga- 
tion to do the acts exists only after notice. 

(2) The Act is not a contract between the par- 
ties, but it is next door to it (Brett, J.). — London 
& South Western Ry. Co. v. Flower (1875), 1 
0. P. D. 77 ; 45 L. J. Q. B. 54 ; 33 L. T. 687. 

Jnnotationa : — Aa to (1) Distd. Iloss v. Price (1876), 45 L. J. 

Q. B. 777. Refd. Huffall u. M'Leau (1880), 53 L. T. 94 ; 

Murphy r. Hurly, [1922] 1 A. C. 369. Generally, Mentd. 

Manchester Bonded Warehouse Co. v. Carr (1880), 5 

C. P. D. 507. 

1710. Finality of enforcement.] — When 
powers to make certain works are granted by Act 
of Parliament they can only be exercised once & 
for all, & the grantees have no power afterwards 
to enlarge such works (per Our.). — Taylor v. 8t. 
Helens Corpn. (1877), 0 Ch. 1). 264 ; 46 L. J. 
Ch. 857 ; 37 I.. T. 253 ; 25 W. R. 885, C. A. 

1711. Not distinguishable from public Act.] 

— The provisions of the private Act . . . are as 
enforceable as similar provisions in a public Act 
would be (Kennedy, L.J.). — Macclesfield 
Corpn. v. Great Central Ry. Co. (1911), as re- 
ported in 80 L. J. K. B. 884 ; 104 L. T. 728 ; 75 
J. P. 369 ; 0 L. G. R. 682, C. A. 

Annotations : —Mentd. SharpncBS Now Docks & Gloucester 

& Birmingham Navigation Co. v. A.-G., [1915] A. C. 054 ; 

A.-G. V. G. N. Ry., [1916] 2 A. 0. 350. 

Time for exercise of statutory powers — Acquisi- 
tion of land.] — See Compui-sory I’urchabb of 
Land, Vol. XL, pp. 164, 169-172, Nos. 424-427, 
474-493. 


Sub-sect. 2. — Effect on Private Agreements. 

1712. Whether applicable to agreements subse- 
quent to Act.] — A local Act of Parliament em- 
powered trustees to build a church & to make rates 
on all houses in the parish, one half on the landlords 
the other half on the tenants. It was also enacted 
that the tenants should first pay the whole rate 

deduct moiety out of the rent, & that every land- 
lord should allow of such deduction “ notwith- 
standing any agreement to tlio contrary.” After 
the passing of this Act, certain premises in the 
parish were leased, the tenant covenanting to pay 
all rates & taxes. The landlord having refused to 
deduct half the chui'ch rate from the rent, on tlie 
ground that the Act extended only to agreements 
in existorico at tiie tame of its passing, pltf. served 
lum with a plaint from the county ct. The ct. 
refused a writ of prohibition, ” the title to any 
corporeal or incorjioreal hereditaments ” witlun 
County Courts Act. 1846 (c. 05), s. 58, not being 
in question ; & setrtble, the local Act did not apply 
to agreements entered into subsequently to the 
time of its passing . — Re Knight, Gwynne v. 
Knight (1848), 1 Exch. 802 ; Cox, M. & H. 47 ; 
17 L. J. Ex. 168 ; 10 L. T. O. S. 377 ; 12 Jur. 101 ; 
154 E. R. 341 ; sub nom. Giorgione v. Knight, 
12 J. P. 500. 

Annotations • — Consd. Wooler v. North Eastern Broworlos, 

[1910] 1 K. B. 217; R. v. Customs & Excise Oomrs., 

[1928] A. C. 402. 

1713. Act granting mortgaging powers — Whether 
affecting right of action on bond — Made In pursu- 
ance of Act.] — Privat/O Act of Parliament granting 
mortgaging powers to a co., will not take away 
prinid faeie right of action on a bond made in pur- 
suance of Act, unless there he in the Act words to 
that effect. — ^Bolckow v. Herne Bay Pier Co. 
(1862), 1 E. & B. 74 ; 7 Ry. & Can. Cas. 231 ; 
22 L. J. Q. B. 33 ; 20 L. T. O. S. 79 ; 17 Jur. 260 ; 


118 B. R. 364 ; sub nom. Balkow v. Hernb Bay 
Pier Co., 1 W. R. 34. 

Annotation : — Mentd. G. S. & W. Ry. v. Corry & Tui'quand 

(1867), 15 W. R. 650. 

1714. Anticipatory agreement — To waive statu- 
tory duty of promoters.] — Savin v. Hoylakb Ry. 
Co., No. 1629, ante. 

1715. To limit exercise of discretionary 

powers.] — G alloway v. London Corpn., No. 1666, 
unte. 

1716. Agreement confirmed by Act — Powers 
under agreement exceeding statutory powers—- 
Necessity for statutory reference to additional 
powers.] — Under a settlement dated July 7, 1888, 
P. P. C. was in 1900 tenant for life in possession 
of a settled estate in the Isle of Thanet & was then 
a bachelor, & Q. P. C. was then tenant for life m 
remainder. By an agreement dated Apr. 20, 1900, 
& made between P. P. C. & G. P. C. of the one part 
& the W. & B. Water Co. of the other part the co. 
was authorised to make an adit or tunnel under the 
settled estate, to be completed by Dec. 31, 1914, 
or such later date as the grantors should appoint, 
& it was agreed that upon completion the grantors 
should by deed grant to the co. the right in per- 
petuity to maintain & use the adit & that the co. 
should pay to the grantors in perpetuity a rent of 
Is. a yard per annum <te should supply a certain 
quantity of water free to farms on the estate. 
The grantors were defined as P. P. C. & G. P. C. & 
their successors in title under the settlement. By 
the W. & B. Water Act 1900, the co. was (inter alia) 
authorised to make the said adit, & by sect. 42 
the said agreement was confirmed & made binding 
on the parties thereto & was sot out in a schedule 
to the Act, but the settlement was not otherwise 
referred to nor any special powers conferred upon 
the grantors. The adit was not completed by the 
agreed date, which had been extended to June 30, 
1915. It was now proposed that the completion 
should bo postponed till Dec. 31, 1930, & that the 
co. should m consideration of the extension of time 
pay an inci’oased rental supply an increased 
amount of free water to the estate. P. P. C. was 
now married & had three daughters : — Held : 
though when an agreement confirmed by a private 
Act confers powers on a grantor outside any statu- 
tory powers special reference to such powers ought 
to be made in the Act, the confirmation of the agreij- 
ment sulliciently expressed the intention of Parlia- 
ment to confer such powers, & P. 1*. C. G. P. C. 
jointly could further extend the time for comple- 
tion of the works & grant a perpetual easement in 
consideration of a perpetual rentcharge which, could 
be increased beyond the amount specified in the 
agreement. — Westqate & Birciungton Water 
Co. V. PowELL-tVn^roN (1915), 85 L. J. Ch. 459 ; 
113 Xj (389 

iyiL ^ Effect of confirmation.] — The pro- 

visions of a confirmatoi'y statute are to bo regarded 
as an explanation & indentifleation of the agree- 
ment confirmed by it, rather than as the creation 
of actual & independent rights. — T oronto Corpn, 
V. Toronto Ry. Co., [1916] 2 A. C. 542 ; 86 L. J. 
P. C. 205 ; 115 L. T. 461, P. C. 

1718. Effect on ordinary legal incidents of agree- 
ment.] — It was .said that the law is different when 
a compulsory sale is made under an Act of Parlia- 
ment, in which case it was argued that the pm- 
chaser takes nothing but what the Act of Parlia- 
ment gives in terms. It is extremely difficult to 
understand what difference there can bo for this 
purpose, between the effect of a conveyance when 
the contract is entered into under the authority 
of an Act of Parliament & when it is made by 
private bargain. In either case the conveyance 
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Statutes. 


Sect. 6. — Operation: Sub-sect. 2. Part VJII. 
Sects. 1, 2 <£: 3 : Sub-sect. 1.] 

must pass iho projjerty described in the deed with 
its legal incidents. There may, indeed, be, either 
in the conveyance or in the Act of Parliament, 
provisions which exclude from the conveyance 
of the land its ordinary legal incidents, but unless 
something to this effect can be shown, the ordinary 
legal incidents will attach to the land (Lord Kinos- 
DOWN). — Elliot v. North Eastern Ry. Co. 
(1863), 10 H. L. Gas. 333 ; 2 New Rep. 87 ; 32 
L. .1. Ch. 402 ; 8 L. T. 337 ; 27 J. P. 564 ; 9 Jur. 
N. H. 655 ; 11 E. R. 1055, H. L. ; varying S. C. 
suh nom. North Eastern Ry. Co. v. Elliott 
(1860), 2 De G. F. & J. 423, L. C. 

Jnnuiations .’—"Reli. Popplowell v. Hodkinson (1809), L. 11. 


4 Excb. 248 ; L. & N. W. Ry. v. Evans, [1893] 1 Ch. 16 ; 
R. V. L. & N. W. Ry.. [1899] 1 Q. D. 921 ; Glamorgranshlre 
Canal Navigation Co. v. Nixon’s Navigation Co. (1901), 
85 L. T. 53 ; L. & N. W. Ry. v. Walker, [1903] A. O. 289 ; 
Manchester Corpn. v. New Moss Colliery, [1906] 1 Ch. 278. 
Mentd. Stourbridge Navigation Co. v. Dudley (1800), 
3 E. & E. 409 ; N. E. Ry. v. Crosland (1862), 32 L. J. Ch. 
353 ; Goold v. Great Western Deep Coal Co., Great 
Western Deep Coal Co. v. Goold (1865), 6 New Rep. 86 ; 
G. W. Ry. V. Bennett (1867), L. R. 2 II. L. 27 ; Mid. Ry. 
V. Chocklcy (1867), L. R. 4 Eq. 19 ; Richards v. Jeij^l^ 
(1868), 18 L. T. 437 ; Colcbeck v. Glrdlers’ Co. (1876), 
45 L. ,1. Q. B. 225 ; Mid. Ry. r. Haunohwood Brick & Tile 
Co. (1882), 20 Ch. I). 552 ; Pountney v. Clayton (1882), 
47 L. T. 731 : Aldin ?*. Latimer Clark, Muirhoad, [1894] 
2 Ch. 4 37 ; Bradford Cori)n. r. Pickles (1894), 64 L. J. 
Ch. 101 ; Grosvenor Hotel Co. v. Hamilton, [1894] 2 
Q. B. 836 ; L. & N. W. Ry. v. Howloy Park Coal & Cannol 
Co., [1911] 2 Ch. 97. 


- — -.1— Nee, also, Compulsory Purchase op 
Land, Vol. XI., pp. 158-163, Nos. 382-412. 


Part VIII. — Enforcement. 


Sect. 1.— IN GENERAL. 

1719. Statute providing aiternative remedies — 
One impossible to follow — Other remedy must be 
pursued.] — Arundel’s Case (1647), Sty. 26 ; 82 
E. R. 503. 

Annotation : — Mentd. R, v. Haddock (1737), Andr. 137. 

1720. Jurisdiction of court — Known rules & 
principles only applicable.]— Cts. of law & equity 
can only enforce tlie rights of parties under Acts 
of l^arliament by tlie application of their knovm 
rulo.s & principles ; if they are inadequate to the 
piupose, tlie legislature alone can supply the defect. 
— Weale V. West Middlesex Waterworks Co. 
(1820), 1 Jac. & VV. 3.58 ; 37 E. R. 412, L. C. 

Annotations. — Consd. Ellis r. Bedford, [1899] 1 Ch. 494. 
Refd. Simpson v. Scottish Umou Insco. (1863), 1 Hem. Sc 
M. 618. 

1721. Different jurisdiction given by different 

statutes.] — One Act giving final jurisdiction, & 
another Act giving jurisdiction subject to appeal, 
the ct. cannot proceed on both Acts. — }{e Bei>fokd 
Charity (Masters, Governors <fc Trustees) 
(18J9), 2 Swan. 470 ; 36 E. R. 690, L, C. 
Annotations ;--Reld. lie Woodhurn’s Will (1857), 1 Do G. & J. 

333. Mentd. Bowman v. Secular Soc., [1917] A. C. 400. 

1722. Where no procedure prescribed — 

Powers of court In which proceedings deemed to 
be taken.] — Everything that the statute requires 
must be done ; but when it refers generally to 
powers to enforce obedience, A does not prescribe 
any procedure, tliose powers generally referred 
to would be the powers of the ct. in which the 
procedings are doomed to be taken (Lord 
Selborne, C.). — Green v. Penzance (Lord) 
(1881), 6 App. Cas. 657 ; 45 L. T. 353 ; 46 ,T. P. 
115 ; 30 W. R. 218 ; suh nom. lie Green, 51 
L. ,T. Q. 11. 25, II. L. ; affg. S. C. sub nom. Ex p. 
Green, 7 Q. R. D. 273, C. A. 

Annotations : — Refd. Enraghtv, I’enzanco (1882), 7 App. Can. 
210 ; Noble v. Abler (1886), 11 R. 1). 158. Mentd. 
The Tynwald, [189.5] P. 142 ; Sweet v. Ely, (Bp) (1902), 
86 L. T. 679. 

1723. To protect right of property.]— If I 

lind that the statute enacts, either by way of new 
creation or by way of restatement of an ancient 
fight, a right of ijroperty, that at once gives rise 
to the jurisdiction of the ct. to protect tliat right. 
If the Act goes on to provide a particular remedy 
for the infringement of that right of property so 
created, that does not exclude the jurisdiction of 


this ct. to protect tlic I’ights of property, unless 
the Act in terms says so (Farwell, J.). — Stevens 
V. Chown, Stevens v. Clark, [1001] 1 Ch. 894 ; 
70 L. J. (3 l 571 ; 84 Jo T. 796 ; 65 J. P. 470 ; 
49 W. R. 460 ; 17 T. L. R. 313. 

Annotations: — Apld. Fraser v. Fear (1912), 107 L. T. 423. 
Refd. Yorkshire Miners’ Assocn. v. Howdon, [1905] A. C. 
256 ; A.-G. V. De Wlnton, [1906] 2 Ch. 106, Pouagotls 
V. S.S. Pontiac [1912] 1 K. B. 74. 

1724. Where particular tribunal prescribed 

“ Inferior court — New offence.] — If jurisdiction 
once given to an inferior ct. of common law to try 
a new offence created by statute, the proceedings 
may bo removed by habeas corpus cum causa, or 
certiorari, unless expressly taken away. Secus : 
where the statute creating the offence, prescribes 
a special jurisdiction not known to the common law. 
— Hartley v. Hooker (1777), 2 Cowp. 523 ; 98 
E. R. 1221. 

Annotations : — KvlUi. B. v. Wadley (1816), 4 M. & S. 508. 

1725. .] — Admitting this 

to bo a new offence created by tlie statute still the 
ct. which is prescribed to take cognisance of it 
is a ct. proceeding according to the course of the 
common law, whence it follows that the common 
law con!5equences attach upon it one of which is 
tliat the indiclmenl may bo removed by cerhorari 
into this cl. (JvE iii.ANr, J,). — R. v. Wadley (18] 6), 
4 M. & S. 508 ; 105 E. R. 922. 

Annotation : — Refd. Kx p. Naptou Overseers (1856), 20 
.T. R. 58). 

1726. Court of summary jurisdiction.] 

— Wliere a statute gi ve.s a right to recover expenses 
in a ct. of smnmary juiisdiction from a person who 
is not otherwise liable, there is no right to come to 
the High Ct. for a declaration that appet. has a 
riglit to recover the expenses in a ct. of summary 
jurisdiction ; he can only take pi*oceedings in 
the latter ct.- Barraulough v. Brown, [1897] 
A. C. 615 ; 66 L. J. Q. B. 672 ; 76 L. T. 797 ; 62 
J. P. 275 ; 13 T. L. R. 527 ; 8 Asp. M. L. C. 290 ; 
2 Com. Cas. 249, H. L. 

Annotations : — Consd. Barwick v. S. E. & G. Rys., [1921] I 
K. B. 187 ; Dec Consorvaney Board v. McConnell, [1928] 
2 K. B. 159. Refd. Howard Smith v. Wilson, [1896] A. O. 
579 ; A.-G. V. Merthyr Tydiil Union. [1900] 1 Ch. 516 ; 
Devonport Corpn. v. Tozer(1903), 67 J. P. 269: R. v. 
I’hlihrlck, Ex p. Edwards (J905), 53 W. R. 627 ; Do 
Gasquet James r. Mecklenhiirpr-Schwerln, [1914] P. 53 ; 
Guaranty Trust Co. of New Yorkr. Hannay, [1915] 2 K. B. 
536 ; Hiininonds v. Newport Abercarn Blaolc Vein Steam 
Coal Co., [1921] 1 K. B. 616 ; Everett v. GrlfSths, [1924] 
1 K. B. 941 ; Whitney v. I. R. Comrs., [1926] A. C. 37 ; 

Information for an olTenoe created by 
the bre^h of such duty. — D unstan v. 
Neems, [1914] V. L. R. 364.— AUS. 


PART VIII. SECT. 1. 

o. B ho may enforce statute .] — Unless 


otherwise provided any person In- 
terested In the perfonnonoo of a duty 
created by Act of Parliament may lay 
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Part VIII. — ^Enforcement. 


Wiger V. A.-Q. of Irish Free State (1927), 98 L. J. P. C. 88. 
Mentd. The Veritas, [1901] P. 304 ; Luqy v. Dorllng (1905). 
49 Sol. Jo. 582 ; The wollsend [1907] P. 302 ; Boston 
Oorpn. V. Fenwick (1923), 129 L. T. 766 ; Sheppy Glue Sc 
Chemical Works v. Medway River Conservators (1920) 
24 L. G. R. 457. 

1727. Reference to arbitration.] — 

The Manchester Ship Canal Act, 1886, s. 88, 
enacted that certain provisions for the protection 
of the corpn. of Warrington & traders unless other- 
wise agreed on by the corpn. & the Ship Canal co. 
should have effect, & by sub-sect. 22 tliat any 
difference arising between the co. & the corpn. 
as to the meaning of the sect, or anything to bo 
done or not to be done thereunder should be 
determined by an engineer to be appointed, 
unless otherwise agreed on, by the Board of Trade, 
whose decision should be final & binding on both 
parties. 

By sect. 202, any question arising between the 
CO. & any person touching anything to be done or 
not to bo done or any money to be paid under the 
provisions of the Act should be determined by 
arbn. in manner provided by Railways Clauses 
Consolidation Act, 1845 (c. 20). An action having 
been brought by the corpn. & trades against the 
CO. to enforce the statutory obligations : — ffeld : 
upon a preliminary objection as to competency, as 
to the corpn. the action must be dismissed, the 
jurisdiction of the ct. being ousted by the special 
provisions, but the traders were entitled to proceed 
with the action & have the merits of their case 
determined. — C !rosfield (Josf.pii) & Sons, Ltd. 

V. Manciiksteh Ship Canal Co., [1905] A. C. 421 ; 
74 L. J. Ch. (587 ; 98 L. T. 141 ; 69 J. P. 441 ; 64 

W. K. 172 ; 21 T. L. R. (589, B. L. 

JnnoUtiions Apld. Norwich Corpu. i’. Norwich Klectrlc 
Tram. Co., [1906] 2 K. Ji. 119. Reid. Corbett v. S. E. & 
C. Rys. Managing Committoo, [1906] 2 Ch. 12 : A.-G. v. 
N. E, itv,, [1915] 1 Ch. 905. Mentd. Audeusbaw U. D. C. 
V. Manchester Corpn. (1907), 71 J. P. 342. 

1728. .J — By appointing a 

special tribunal to deal with disputess of this kind 
the sect, has to that extent ousted the jurisdiction 
of the Higli Ct. (Vaughan Williams, L.J.). — 
Nokwicu Corpn. v. Norwich Ele(;tric Tram- 
ways Co., Ltd., [190(5] 2 K. B. 119 ; 75 L. .T. K. B. 
(58(5 ; 95 L. T. 12 ; 70 J. P. 401 ; 54 W. R. 572 ; 
22 T. L. R. 553 ; 50 Sol. Jo. 499 ; 4 L. G. R. 1114, 
C. A. 

Annotations : — Reid. Taylor tJ. National Amalgainatod 
Approved Soo., [1914] 2 K. B. 352 ; West Suffolk County 
Council V. Olorenshaw', [1918] 2 K. B. G87 ; Sinytho v. 
Wiles, [1921] 2 K. B. 06. 

Power to grant Injunction.] — See 

Injunction, Vol. XXVITL, pp. 370, 371, Nos. 
60-55. 

Where particular remedy prescribed.]-- 

See Sect. 2, Sect. 3, sub-sect. 1, post. 

Ouster of.] — See Courts, Vol. XVI., pp. 

113-116, Nos. 137-148. 

Actions by & against aliens.]-— ^S’ce, generally. 
Aliens, Vol. II., pp. 130-132, Nos. 01-81. 


Sect. 2.— STATUTES AFFIRMING PRE-EXISTING 

OBUGAHON. 

1729. Particular remedy prescribed by statute — 
Injured party may proceed under statute or at 
common law.] — Where the offence was antece- 
dently punishable by a common law proceeding & 
a statute prescribes a particular remedy by a 
summary proceeding ; there, either method may 
be pursued. & the prosecutor is at liberty to proceed 
either at common law, or in the method prescribed 
by the statut-e ; because there the sanction is 
cumulative & does not exclude the common law 
punishment (Lord Mansfield). — R. v. Robinson 
( 17.59), 2 Burr. 799 ; 2 Keny. 513 ; 97 E. R. 
668 . 

Annotations : — Apld. R. V. Bahne (1777). 2 Cowp. 648. 

Consd. 11. V. Harris (1791), 4 Term. Rep. 202. Apld. R. v. 

Carlile (1819), 3 B. & Aid, 161. Distd. Lichfiold Corpn. v. 

Simpson (1845), 6 L. T. O. S. 122. Apld. R. v. Lovibond 

0.871), 24 L. T. 357 ; R. v. Hall, [1891] 1 Q. B. 747. 

Refd. R. V. Bristow (1795), G Torm Rop. 168 ; R. v. 

Crossloy (1839), 2 Bor. & Dav. 319. Mentd. Fltzjobu v. 

Mackinder (1861), 9 C. B. N. S. 505 ; Scott r. Scott, [1913] 

A. C. 417. 

1730. .] — An Act of Parliament giving 

a summary remedy to persons against defaulters, 
though in terms apparently prescribing such 
remedy, is cumulative, <fc does not take away the 
previous right to sue by action at law. — S harp v. 
Warren (1818), 6 Price, 131 ; 146 E. R. 763. 

Annotation : — Refd. Eastern Archipelago Co. v. R. (1853), 2 

E. & B. 856. 

1731 . .]— Tho conservators of the river 

Tone, in Somerset, were empowered by special Acts 
to levy duties upon goods in barges navigating the 
river, & “ in case of non-payment the boats, etc. to 
be stopped till duty paid.” A railway co., as 
successor to such conserv^ators, brought an action 
of debt at common law to recover unpaid duties : — 
Held : they were entitled to do so on tho ground 
that the remedy of the detention of boats & barges 
givcm by the Act must be taken as a cumulative, & 
not an exclusive remedy. — G reat Western Ry. 
Go. V. Sharman (1892), 61 Ti. .T. Q. B. 600; 40 
W. R. 643 ; 36 Sol. Jo. 541, D. G. 

1732. — — Unless common law remedy 

expressly excluded.] — Woi.verhami^on New 
Waterworks Go. v. Hawkesford, No. 1768, post. 

1733. .] — Stevens v. Chown, 

Stevens v. Cia-rk, No. 1728, ante. 

Particular instances.]— S’cc Titles passim. 


Sect. 3. -STATUTES CREATING NEW 
OBUGATION. 

SuB-sEcrr. 1 . — Particular Remedy Pre- 
scribed. 

1734. Method prescribed must be followed.] — 

Where a statute creates a new offence & appoints 
a mode of punishme nt that mode must bo pursued. 


PART VIII. SECT. 2. 

1729 i. Particular remedy 'prescribed 
by statute — Injured 'party may proceed 
under statute or at common law. V— 
Where a statute provides special 
machinery for punishing an offence 
which is also a common Jaw crime, 
the CIrown may proceed cither imdor 
the common law or under the statute. 
— R. V. JOLOSA, [1903] T. 8. 694. — 
S* AF. 

p. Whether new remedy cumu- 

lative or substitutional,] — R. v, Parker 
(1865), 2 W. W. & A’B. 1. —AUS. 

Q. .] — Bronte Harbour 

Co. V. WniTK (1873), 23 O. P. 164.— 
CAN. 

r. .] — CooKBURN & Sons 

V. Imperial Lumber Co. (Ont.) (1899), 


.80 8. c. R. 80 ; 19 O. L. T. 374.— 

CAN. 

t. .]— CAMTBELI. V. PUGS- 

LBY (N. B.) (1912), 11 E. L. R. 
661 ; 7 D. L. R. 177.— CAN. 

a. .] — R. V. Marais (1889), 

S. C. 3(57.— S. AF. 


b. -.] — Wliore a statute does 

not create a now duty but merely 
provides a penalty for breach of an 
existing duty, it would require very 
clear & express language to justify 
the conclusion that tho Leglslatm’o 
intended to substitute the new remedy, 
whether It he of a civil or criminal 
nature, for tho existing remedy. — 
Cape Central Rys. (In LiQinDATioN) 
V. Nothlino (1890), 8 S. C. 25. — 
S. AF . 


PART VIII. SECT. 3, SUB-SECT. 1. 

1734 i. Method prescribed must he 
followed .] — Whore an Act of Parlia- 
ment creates a liability not existing 
at common law, & provides a parti- 
cular remedy for enforcing It, that 
remedy must bo pursued. — W averlky 
Boroituh V. James (1890), 11 N. S, W. 
L. R. (L.) 450.— AUS. 

1734 Li. .] — Walker v. White 

Feather Main Reef (1906), Ltd. 
(1909), 12 W. A. L. R. 25.— AUS. 

1784111. .] — McKenzie v. MoKat 

(1858), 3 N. 8. R. (2 Thom.) 321.— 
CAN. 

1734 iv. .] —Murray r. Dawson 

(1867), 17 C. P. 588.— CAN. 

1734 v, .] — Where new rights 

are given hy a statute with specific 
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Statutes. 


Sect. 3 . — Statutes creating new obligation : Suib- 
sect. 1.1 

— Castle’s Case (1622), Cro. Jac. 644 ; 70 E. B. 
555. 

AnnotatUnis E. v. Ciofton (1G70), 1 Sid. 439. FoUd. 

Anon. (1703), 6 Mod. Rop. 86. Distd. R. u. Davis (1754), 
Dnunlng 55 ; R. v. Robinson (1759), 2 Burr. 799. Gonad. 
R. V. Bucbauun (1846), 8 Q. B. 883. Bold. R. v. HaU, 
[1891] 1 Q. B. 747. 

1735. R. V. Pensax (1728), 1 Barn. 

K. B. 127 ; 94 E. R. 88. 

1736. .] — It is a rule that upon a new 

statute which prescribes a particular remedy ; no 
remedy can be taken but the particular remedy 
proscribed by the statute (Denison, J.). — 
Stevens v. Evans (1761), 2 Burr. 1152 ; 1 Wm. BI. 
284 ; 97 E. H. 761. 

AnnotnHons :~Coxiii. Underhill r. ElUoombo (1825), M'Cle. 
& Yo. 450. Apld. rhUllps n. Britannia Hysrlenlc Laundry 
Co.. [19231 1 K. B. 539. Reid. Danby v. Watson (1877), 
46 L. J. M. C. 179. Mentd. Jones v. Bubb (1868), 1 Hop. 
& Colt. 128. 

1737. .] — Where an Act creates an obliga- 

tion, & enforces the performance in a siiecifled 
manner, we take it to bo a general rule that per- 
formance cannot be enforced in any other manner 
(Lord Tenterden, C.J.). — Doe d. Rochester 
(Bp.) V. Bridges (1831), 1 B. & Ad. 847 ; 9 L. J. 
O. S. K. B. 113 ; 109 E. R. 1001. 

Annotations ; — Apld. Sfcorenar. Joacocke (1848). 11 Q. B. 7.31. 
Distd. Couch V. Steel (1854), 3 E. & B. 402. Apprvd. 
Lampluerh v. Norton (1889), 22 Q. B. D. 452. Apld. tSeKjr, 
Parkinson v. Earhy Gus Co., [1896] 1 Q. H. 592, Pasmore 
V. Oawaldtwlstle U. C,, [1898] A. C. 387, Consd. Johnston 
& Toronto Typo Foiuidry Co, v. Consumers’ Gas Co. of 
Toronto, [1898] A. C. 447 ; Dcvonport Corpn. v. 'Pozer 
1903), 67 J. P. 269, Apld. Hulmo v. Perrantl, [1918] 2 
K. B, 426. Consd. R. V. Poplar B. C, (No. 1 .). [1922] 1 
K. B. 72. R^d. Waghorn v. t)olllson (1922), 127 L. T. 8 ; 
Phillips r. Britannia Hy^enic Laundry Co., [1923] 2 K. B. 
832 ; Everett v. Griffiths. [1924] 1 K. B. 941. Mentd. 
Doe d. Egromont Forsvood (1842), 3 Q, B. 627 ; Doc d. 
Kgremont r. Courtenay (1848). 11 Q. B. 702 ; Doo d, 
Blddulph V. Poole (1818), 1 1 G. B. 713. 

1738. .] — Wherever a person does an act 

which a statute, on public grounds, has prohibited 
generally, he is liable to an indictment. I quite 
agree that, where, in the clause containing the 
prohibition, a particular mode of enforcing the 
prohibition is prescribed, & the offence is new, 
that mode only can be pursued. The case is then 
as if the statute had simply declai’ed that the party 
doing the act was liable to the particular punish- 
ment. But, where there is a distinct absolute 
prohibition, the act is indictable (Lord Den- 
man, C.J.). — R. V. Buchanan (1846), 8 Q, B. 883 ; 
15 L. J. Q. B. 227 ; 7 L. T. O. H. 83 ; 10 J. P. 615 ; 
10 Jur. 736 ; 2 Cox, C. C. 36 ; 115 E. R. 1107. 

A nywtulions R. v. Hall, [1891] 1 Q. B. 747. Consd. 


Stevens v. Chown, Stevens v. Clark, [1901] 1 Oh. 894. 
Reid. Osborne v, Mllman (1880), 17 Q. B. D. 614. 

1739 . .] — Where a statute confers a right & 

annexes certain penalties for its infringement, an 
action for damages will not lie against a party 
infringing the right by the party aggiieyed.— 
Stevens v. Jeacocke (1848), 11 Q. B. 731 ; 17 
L. J. Q. B. 163 ; 11 L. T. O. 8. 101 ; 12 Jm-. 477 ; 

Annotations : — Distd. Couch v. Steel (i^54), 3 

Atkinson v. Newcastle & Gateshead Water (3o. (lo'D/ 
20 W R 35 (Sec (1877), 2 Ex. D. 441) : Gorrls v. Scott 
aSH), L. R. 9 Exoh; 125. CoDSd. Great Northern Fishing 
Co Edgehlll (1883), 11 Q. B. D. 225. Apld, Clegg, 
KrldnsoS V £rby Gas. CJp.. [18961 IQ. B.Sof; Peebles 
V. Oflwaldtwlstle U, D., [1897] 1 Q. B. 62o. l^ld. Marahall 
V. Nicholls (1852), 18 Q. B. 882 ; Cloovo v. Uarw^, Wilde 
V. Stanner (1857), 1 H. & N. 873 ; St. Pauoras Vestry v. 
Battei-bury (1857), 2 C. B. N. S. 477 ; Baxeiidale y. 
Eastern Counties Rj’- (1858), 93. ; MelUsar. 

Shirley A' I'roemantlc L. B, of Health (188o), 64 L. J. (J. B. 
408 Mid. Ry. «. Edmonton Union (1894), 72 L.l. 206 , 
Hoinmings v. Stoke Pogos Golf Club, [1920] 1 K. B. 720. 

1739a. .]--Ifthe statute [7 <fc8yict. c. 112] 

had proscribed a particular mode by which a person 
sustaining actual damage by reason of a breach of 
the duty imposed by the statute was to recover 
compensation, undoubtedly that mode only could 
bo adopted ; 7 & 8 Viet. c. 112, has made no pro- 
vision for compensation to a person sustaining 
special damage by reason of a breach of the duty 
prescribed by the Act ; nor are there any words 
taking away the right which the injured party 
would have at common law to maintain an action 
for special damage arising from the broach of a 
public duty ; the penalty given by tlie statute 
being applicable only to the public wrong, & not to 
private damage (Lord Campbeli., C.J.). — Ooucir 
V. Steel (1854), 3 E. & B. 402 ; 2 (J. L. R. 940 ; 
23 L. J. Q. B. 121 ; 22 L. T. O. 8. 271 ; 18 Jur. 
515 ; 2 W. R. 170 ; 1 18 E. R. 1 193. 

Annotations : — Dbtd. Atkinson v. Nowcaid.lo & (jatoRboad 
Waterworks Co. (1877), 2 Ex. D. 441. Consd. R. v. Hal . 
[1891] 1 y. B. 747. Dbtd. Cowloy r. Newmarket L. B. 
11892] A. 0. 345. Consd. Pictou Municipality r. Glldbort, 
[1893] A. C. 524 ; Haundors v. Holborn District Board of 
Works, [1895] 1 Q. B. 64 ; Dawson v. Bingley U. C., 
[1911] 2 K. B. 149 : Neville w. Loudon Express Newspaper, 
[1919] A. C. 368 ; R. r. Marshland, Smeeth & Feu District 
Comrs., [1920J 1 K. B. 155, Refd. Casswell r. Worth 
(1856), 25 L. J. Q. B. 121 ; Brecon Corpn. v. Edwards 
(1862), 6 L. T. 293; Young v. Davis (1862), 7 H. & N. 
760 ; Wilson v. Merry (IH6H), L. R. 1 So, & Div. .326 ; 
Jones V. .Stanstoad, .Shofford & Chumbly Ry. (1872), 8 
Moo. P. C. C. N. S. 312 ; Pickering v. James (1873), L. H. 
8 C. P. 489; Gorris v. Scott (1874), 43 L. J. Ex. 92; 
Thorloy r. Glossop (1876), 34 L. T. 109; Thompson v. 
Brighton Gorpn., Oliver v. Horsham L. B., [1894J J 
Q. B. 332 ; Macgulre v. Liverpool Corpn. (1905), 92 
L. T. 374 ; Hemmlngs v. Stoke Pogos Golf Club, [1920J 
1 K. B, 720 ; Siramonds w. Newport Abercarn Black Vein 
Steam Coal Co., n921] 1 K. B. 616. Mentd. A.-G. r. 
Radlofl (1854). 10 Exch. 81 ; Bartoushill Coal Go. r. Reid. 


remedies for their enforcement, the 
remedy U confined to those spccitlcallv 
given. — Re Swiis v. Kkllv (1890), 20 

(). R. 291.— CAN. 

1734 Vi. -.]— Hayksv. Thomphov 

(1902), 22 C. L. T. 422 ; 9 B. C, R. 
249.— CAN. 

1734 VII. .1 — Rose v. Sr. John 

ConPN. (1905), 37 N. B. R. 58.— CAN. 

1734 viii. .]—Snum.K WORTH 

Seymour (Sask.) (1914), 28 W. L. R. 
282.— CAN. 

1734 IX. .] — C'LOWEd V. Edmon- 
ton School Board (1915). 32 W. L. R. 
733 ; 9 W. W. R. 372 ; 25 D. J,. R. 
449 : 9 Alta. L. R. 108.— CAN. 

1734 X.- .]— Raaiachandra v. 

Secretary of State for India in 
Council (1888), I. L, R, 12 Mad. 
105,— IND. 

1 734 xi. . 1 — Chunilal V men and 

V. Ahmed ABAD Municipality (1911), 
I. L. R. 36 Bom. 47.— IND, 

1734 xll. ,] — When a statute, In 

giving a new right, prescribes the mode 
of enforcing It, no other remedy can 


be pursued. — Brook v. Horner (1847), 
11 1. Eq. R. 214.— IR. 

1734 XIII. 1— HANDJ.EY V. Mof- 

fat (1872), 21 W. R. 231.— IR. 

1734 xiv. _ -The mile that whore 
a statute creates an obligation, & sup- 
plies a remedy for Its enforcement, 
that remedy alone must be followed, 
Is subject to this qualification, that 
the remedy supplied must cover the 
whole right given.— .S tubbs v. Martin. 
[1895) 2 I. II. 70.— IR. 

1734 XV. . ]- La \vlk,k v. M‘ K e vn a 

(1905), 39 I. L. T. 159.— IR. 

1734 XVI. .1 — Lyni'H r. Trainor 

& Avlward (1893), 7 Nfld. L. R. 714, 

- NFLD. 

1734 xvll. — .1 — Woodford v. 
Blackwood (1901), 9 Nfld. L. R. 
27.— NFLD. 

I734xviii, ,] — Le Bon’h Bay 

Road Distriot (Inhabitants) v. Old- 
RIDOE (1898), 17 N.Z.L. 11. 321.— N.Z. 

1734 xlx, .] — Palmerston North 

Corpn. v. Fitt (1901), 20 N, Z. L, R. 
396.- -N.Z. 


1734 XX. .] — Where a jionalty is 

fixed by an Act of I'arliament to an 
act or omission, such penalty Is in 
general the only punishment or loss 
which can ho Incurred by the party 
guilty of such act or omlsslou, but 
(Ids general rule Is subject to the excep- 
tion that the proceedings prescribed 
by the statute must bo no-extensivo, 
with the right created. In order to 
ascertain whether such Is the case, the 
whole scope & purview of the statute 
must bo looked at. — B aillie & Co, v. 
Reese (1906), 26 N. Z. L. R. 451.— 
N.Z. 

1734 xxl. -.1 —Fatrbairn. Wright 

& Co, V. Levin Sc Co. (1914), 34 N. Z. 
L. R. 1.— N.Z. 

1734 XXii. .]— DOUGLAS (LORD) V. 

Dundee & Newtylb Ry. Co. (1827), 
6 8h. (Ct. of Seas.) 329.— SCOT. 

1784XX1I1. .] — Cape Central 

Rys. (in Liquidation) v. Notuling 
(1890), 8 S. C. 25.— S. AF. 

1734 xxlv. .1 — Madrassa AnjU- 

MAN isutMiAw. Johannesburg Munici- 
pality, [19171 App. D. 718. — S. AF. 
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Same v. M'Giilre (1858), 22 J. P. 500 ; Robertson v. 
Amazon THig & Lighterage Co. (1881), 7 Q. D. D. 698 ; 
MeUlSHv. Shirley & Freemantle L. B. of Health (1885), 54 
L. J. Q. B. 408. 

1740. .] — Where a pecuniary obligation is 

created by a statute, & a remedy expressly given 
for enforcing it, that remedy must be adopted. — 
St. Pancras Vestry v. Batierbury (1857), 2 
0. B. N. S. 477 ; 26 L. J. C. P. 243 ; 29 L. T. 0. S. 
198 ; 21 J. P. 424 ; 3 Jur. N. S. 1106 ; 140 E. R. 
502. 

Annotations : — ExPld. Crystal Palace Gas Co. v. Idris (1900, 
82 L. T. 200. Consd. Horner v. FrankUn, [1905] 1 K. B. 
479. Reid. New River Co. v. Mather (1875), L. R. IOC. P. 
442 ; Blackburn Corpn. v. Sanderson, [1902] 1 K. B. 794. 

1741. .] — St Pancras Vestry v. Morgan 

(1857), 21 J. P. Jo. 260. 

1742. .] — The case comes under the general 

rule, that where there is a new obligation imposed 
by statute, & a remedy for enforcing it, that 
remedy must be followed (Hill, J.). — Blackburn 
C iORPN. V. Parkinson (1858), as reported in 28 
L. J. M. C. 7 ; 5 Jur. N. S. 572 ; 7 W. R. 11. 
Annotation : — Mentd. Derby Corpn. v. Grudglngs (1894), 10 

R. 5G5. 

1743. .] — Wolverhampton New Water- 

works Co. V. Hawkesford, No. 1768, post. 

1744. — — “.] — Wlierever an Act of Parliament 
iruijoses a new obligation, Sc in the same Act 
imposes a consequence upon the non-fulfilment of 
that obligation, that is the only consequence 
(Brett, M.R.). — A.-O. v. Bradlaugh (1885), 14 
Q. B. D. 667 ; 54 L. J. Q. B. 205 ; 62 L. T. 589 ; 
33 W. R. 673, C. A. 

Annotations : — Mentd. Dixon v. Board of Trade (188G), 3 
T. L. R. 35 : R. V. llausmann (1909), 73 J. P. 510 ; He 
ClWord & U’SulUvan, [1921] 2 A. C. 570. 

1745. .J — Wliero a statute creates a new 

offence by prohibiting & making unlawful anytliing 
which was lawful before, appoints a special 
remedy against such niiw offence by a particular 
method of proceeding, that particular method 
of proceeding must be pursued, & no other. — R. v. 
Lovibond (1871), 24 L. T. 357 ; 30 J. P. 20 ; 19 
W. R. 753. 

1746. .] — (1) W’^here a right is conferred by 

a statute, & a remedy for the viola! ion of that right 
IS enacted by the same statute, that is the only 
remedy & you can have no other (Bramwell, B.). 

(2) We are bound to hold this to be a case in 
which a jirivate right is given to pltfs., & that 
private right having been infringed by deft., & 
there being no statutory provision for a remedy to 
jiltfs., they are entitled to have recourse to the 
common law (Bramwell, B.). 

(3) Past damage has accrued. It appears to me 
to follow that pltfs. ought to have, & are able to 
maintain tleur right of action (Amphlett, B.). — 
Ross V. Rugge-Phice (1876), 1 Ex. D. 2(59 ; 45 
L. J. Q. B. 777 ; 34 L. T. 635 ; 24 W. R. 786. 

Annotations : — As to (2) Apld. Pnlsford r. Dovorilah, [1903] 
2 Ch. 625. As to (3) Apprvd. Bruin v. Thomas (1881), 50 
L. J. Q. B 662. 

1747. .J — As a general rule, where a penalty 

is affixed by an Act of Parliament to an act or 
omission, such penalty is the only punishment or 
loss incurred by the party guilty of such act or 
omission. — Be International Pulp & Paper Co., 
Knowles’ Mortgage (1877), 6 Ch. D. 566 ; 46 
L. J. Ch. 625 ; 37 L. T. 351 ; 25 W. R. 822. 

Annotations : — Befd. He Great Western Forest of Dean Coal 
Consumers Co., Carter’s Case (1886), 31 Cli. D. 496 ; 
Wright V. Horton (1887), 12 App. Cas. 371. 

1748. .] — (1) Where a statute creates an 

offence, & defines particular remedies against the 
person committing that offence, primd facie the 
party injured can avail himself of the remedies so 
defined & no other (Lord Selborne, C.). 

(2) If the person injured lias a right to require 


the duty imposed by the rules to be enforced by 
injunction, on the ground that a wrong has ali-eady 
been done to him by not obeying the rules, there is 
no reason why he should bo precluded from 
recovering damages in respect of the past, where 
actual damage has been sustained (Lord Sbl- 
BORNE, C.). — Brain v. Thomas (1881), 60 L. J. 
Q. B. 662, C. A. 

A7inotation : — As to (2) Beld. Frasor v. Fear (1912), 107 L. T. 
423. 

1749. .] — It is an old & well known rule of 

construing statutes, that when a special remedy is 
given for the failure to comply with the directions 
of a statute, that remedy must be followed, & no 
other can be supposed to exist (Brett, M.R.). — 
Bailey v. Bailey (1884), 13 Q. B. D. 855 ; 53 
L. J. Q. B. 683, C. A. 

Annotations : — Apld. He Otway, Kx p. Otway (1888), 58 
L. T. 885 : Robins v. Robins, [1907] 2 K. B. 13. COMd. 
Ivlmey v. Ivimey, [1908] 2 K. B. 260. Befd. Chalk, Webb 
V. Tennent (1887), 57 L. T. 598 ; Westmoreland Green & 
Blue Slate Co. w. Folldon, [1891] 3 Ch. 15 ; Norton v. 
Gregory (1895), 73 L. T. 10 ; Seldon r. Wilde, [1910] 2 
K. B. 9. Mentd. Linton v. Linton (1885), 15 Q. B. D. 239 ; 
Watkins v. Watkins (1896), 12 T. L. R. 105 ; l^eavls v. 
Leavls, [1921] P. 299 ; Beatty r. Beatty, [1924] IK. B. 807. 

1750. .] — R. V. Essex County Court 

Judge, No. 1.530, ante. 

1751. .] — Pietermaritzburg Corpn. v. 

Natal Land Sc Colonization Co., No. 291, ante. 

1752. .] — Hanley & Bucknall Coal Co., 

Ltd. V. North Staffordshire Ry. Co. (1891), 64 

L. T. 656 ; 7 T. L. R. 489. 

1753. .J — R. V. Hall, No. 1531, ante. 

1754. .] — As we held the other day in tho 

Ct. of Appeal, where an offence is created by Act of 
Parliament, it is a misdemeanour to commit tliat 
offence. Although doing the act is not a common 
law misdemeanour, it is a misdemeanour for dis- 
obedience to an Act of Parliament. But where the 
Act of Parliament which creates that offence 
enacts a particular remedy, that is the only 
remedy or process which can bo used for the 
purpose of punishing that offence (liORD Esher, 

M. Ji.).—Re Weare, 11893] 2 Q. B. 439 ; 62 L. J. 
Q. B. 596 ; 58 J. P. 6 ; sub nom. Re A Solicitor, 
Ex p. Incorporated Law Society, 69 L. T. 1 48, 
522, C. A. 

Annotations : — Befd. R. t'. Incorporated Law Soc., [1895] 2 
Q. B. 456 ; He Solicitor, Ex p. Law Soc. (No. 25) (1911), 
27 T. L. R. 535. 

1755. .] — (1) Wlien a statute creates a new 

offence &j prescribes a penalty recoverable in a 
ct. of suumi.iry jurisdiction, it is not open to bring 
an offender before a civil ct. Sc claim a declaration 
& interdict with the result that if he offends again 
he will be liable, not to a fine, but to imprisonment 
for contempt of ct. 

(2) The effect of an enactment is that it binds all 
subjects who are affected by it. They are bound 
to conform themselves to the provisions of the law 
so made. The effect of a statutory rule, if validly 
made, is precisely the same, that every person 
must conform himself to its provisions, & if in 
such case a penalty may bo imposed, the penalty 
is imposed equally for a breach of tho rule. But 
there is this difference between a rule & an enact- 
ment, that whereas, apart fixim such provision as 
we are considering, you niay canvass a rule & 
determine whether or not it was within the power 
of those who made it, you cannot canvass in that 
way the provisions of an Act of Parliament (Lord 
Herschell, C.). — Patent Agents Institute v. 
Lockwood, [1891] A. C. 347 ; 63 I^. J. P. c. 74 • 
71 L. T. 206 ; 10 T. L. R. 527 ; 6 R. 219, H. L. 

Annotations : — As to (1) ElzPld. Stevens v. Chown, Stevens v 
Clark, [190111 Ch. 894. Apld. Dovonport Corpn. v. Tozer* 
[1902] 2 Ch. 182. Distd. Slmmonds r. Newport Aber- 
cam Black Vein Steam Coal Co., [1921] 1 K. B. 616 
Befd. Barwiok v. S. E. 5: C. R. Cos., [1920] 2 K. B. 387’ 
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Statutes. 


Sect. 3. — Statutes creating nctv obligation : Sub-acds. 
1 2. Seda. 4 <£: 5 ; Sub-sect. 1, A. & B.] 

As to (2) Apld. Brlerhtinan v. Tato (lOlSJ), 35 T. I/. R. 209. 
Consd. Tatiorsall v. yiadou, 11928) 1 Ch. 318. ]^fd. lie 

Loiulon & General Rank (1894), 38 8ol. Jo. 682 ; Raker v. 
Williams, [1898) 1 Q. R. 2.3 ; Slarey v. Graham, [18991 1 
Q, R. 406 ; H. t’. Electncity C^omrs., Ex p. London 
Electricity Joint Committee Co. (1920), Ltd., [1924] 1 
K. R. 171. 

1756. .] — Wlion a penalty is imposed by 

statute on a local authority for breach of a duty 
thereby created, they are not also liable to an 
action unless the statute so indicates. — Saunders 
V. Hot.born District Board of Works, [1895] 
1 Q. B. 64 ; 04 L. J. Q. B. 101 ; 71 L. T. 519 , 
59 J. P. 453 ; 43 W. K. 26 ; 11 T. L. B. ; 39 
Sol. Jo. 11 ; 15 R. 25, D. C. 

Annotations: — Apld. Magiure v. Liverpool Corpn., [190.5] 1 
K. B. 767 : Inxilhps v. Britannia Hygienic Laundry Co., 
[1923] 1 K. B. 539. Refd. R. v. Marshland, Smooth & 
Fen Distz'lct Comrs., [1920] 1 K. B. 155. 

1757 . ,] — The duty [on defts.] is imposed by 

statute alone. If, then, the Act creating the duty 
gives a remedy for that default that is the only 
remedy (Lord Esher, M.R.). — Robinson v. 
Workington Corpn., [1897] 1 Q. B. 019 ; 66 
L. J. Q. B. 388 ; 75 L. T. 674 ; 61 J. P. 164 ; 
45 W. li. 453 ; 13 T. L. R. 148, C. A. 

Annotations : — Folld. Peebles v. Oswaldtwistle II. D. C., 
[1897] 1 Q. B. 625. Apld. Jones v. Barking U. I). C. 
(1898), 15 T. L. 92. Consd. Baron v. Portsiade-by-Sea 
C. C. (1899), 68 L. J. Q. R. 949. FoUd. Ilcskcth r. Rir- 
rninghain Corpn., [1924] 1 K. R. 260. Befd. R. r. St. 
Giles, Caml)er«'oll Vestry (1897), 61 J. P. 217, Ilur- 
nngton r. Derby Corpn., [190.5] 1 Ch. 20.5 ; Dawson r. 
Binprloy U. D. C. (1910), 27 T. L. 11. 46. 

1758. .] — The principle that wlien a specific 

remedy is given by a statute it thereby deprives 
the person who insists upon a remedy of any other 
form of remedy than that given by the statute is 
one which is very familiar & wliirh runs tlirough the 
law (Lord Hal.srury, C,). — J^asmore v. Oswald- 
TWISTLE Urban District Coun(tl, [1898 1 A. C. 
387 ; 07 L. J. Q. B. 635 ; 7S L. T. 569 ; 62 J. P. 
628 ; 14 T. L. K. 368, II. L. ; offg. S. C. sub now. 
Peebles v. Oswaldtsvistle Urban District 
Council, [1897] 1 Q. B. 625, C. A. 

Annotations : — Apld. Jonofl r. Rarkiug U. I). C. (189K), 15 
T. L. IL 92. Consd. Baron v. PortHlade-by-Soa 11. C. 
(1899), 68 L. ,T. Q. B. 949. Distd. B. v. Stepney Corpn., 
11902] 1 K. B. 317. Apld. Dcvuujiort Corpn. r Tozer, 
[1902] 2 Ch. 182. nuimo v. l^'orranti, [1918] 2 K. B. 
42(5 ; K. P. Poplar B. C. (No. 1), [1922] J K. B. 72 ; Wag- 
horn r. Colll.son (1922), 127 Jj. T. 8. Consd. I’hilllps r. 
Britannia Hygienic Laundry Co., [1923] 2 K. B. 832. 
Refd. St. ]Marv Islington Vestiy v. UoniHcy U. D. C. 
(1899), 80 li. T. 746 ; Haedicke v. Friern Barnet U. C., 
[1904] 2 K. B. 807 ; Hanington v. Dvihy Corpn., [1905) 

1 Cb. 205 : Brook v. Mcltlxam U. C,, [1908] 2 K. B, 780 ; 
Waltham Holy Cross U. D. C. i\ Lee Conservancy Board 
(1910), 10.3 L. 192 ; Turner r. Kingshurv Collieries, 
[1921) 3 K. B, 169 ; Clarke r. Epsom it. D. C. (1928), 45 
T. L. B. 106. Mentd. Eastwood v. Uoulcy U. C.. [1900] 

1 Ch. 781 ; Southall Norwood U. D. C. r. Middlesex 
County Council (1901), 83 L. T, 742 : West Biding of 
Yorkfefilre Kivcrs Board r. Gaunt (1902), (57 J. P. 183 ; 
West Biding of Yorkshire Blvers Board v. Preston (1904), 
92 L. T. 24 ; West Biding Blvers Board v. Butlerworth 
& Roberts (1907), 98 L. T. 47. 

1759, .] — Groves v. Wimboune (Lord), 

No. 1858, post. 

1760. .] — Wliere an enactment & a penalty 

for breach of it are contained in the same clause, 
the penalty is the only remedy for the breach 
(CnANNEi,L, J.). — Howlands v. Miller,, [1899] 

1 Q. B, 735 ; 68 I.. J. Q. B. 338 ; 80 L. T. 290 ; 
63 J. P. 407 ; 47 W. K. 687 ; 15 T. L. R. 216 ; 

43 Sol. Jo. 398 ; 8 Asp. M. L. C. 508 ; 4 Com. Caa. 
133, D. C. 


1761. .] — If there is one special machinery 

applied by a statute it has the effect ... of 
ousting any other remedy. You must seek your 
remedy where tiio statute has given it to you & 
not elsewhere (Collins, M.R.). — Mbltuam Spin- 
ning Co., Ltd. v. Huddersfield Corpn. (1903), 
89 L. T. 403 ; 07 J. P. 445 ; 2 L. G. R. 32, 0. A. 

1762. Whether indictment lies.] — If a statute 
create a new offence, & inflict a penalty to be 
recovered by “ bill, plaint, or information,” yet 
an indictment will lie, except there be the negative 
words, “ & not otherwise.” — C rofton’s Case 
( 1670), 1 Mod. Rep. 34 ; 1 Vent. 03 ; 86 E. R. 710 ; 
sub nom. R. r. Crofton, 1 Sid. 439. 

Annotations : — Overd. B. v. Maiming (1729), Fltz. G. 47. 
N.F. B, r. Wright (1758), 1 Burr. 543. Dbtd. K. v. 
Buchanan (1810), 8 Q. B. 883, Refd, Anon. (1697), 3 
Salk. 25 ; B. v. Mallard (1728), 1 Barn. K. B. 108 ; Avon. 
(1729), 1 Bam. K. B. 209 ; R. v. Bright (1758), 2 Keuy. 
274. 

1763. .] — If a statute create a new offence, 

& prescribe a particular mode of punishment, that 
modo of punishment alone must be pursued, & 
not the common law method by indictment. — It. v. 
Marriot (1692), 4 Mod. Rep. 144 ; Carth. 203 ; 1 
Show. 398 ; 87 E. R. 312. 

Annotations : — Apld. Anon. (1729), 1 Barn. K. B. 209. 
Refd. B. V. Pierson (1738), Andr. 310 ; B. r. Ossulston 
(1739). 2 Stra. 1107. 

1764. .] — Where a statute gives a penalty 

to the Crown against a subject for doing such a 
thing that does not ex conaeguenti make the part y’s 
act indictable. — R. v. Manning (1729), Pit/.-G. 
47 ; 94 E. R. 047 ; anh tuna. R, v. Mallard, 

1 Barn. K. B. 108 ; 2 Stra. 828 ; Soss. Cas. K. B. 
128. 

Annohtiion : — Mentd. Bradlaugh v. Clarko (1883), 8 App. 
Cas. 351. 

1765. ,] — When a statute prescribes a 

particular method of recovering a penalty how far 
the party cannot proceed by way of indictment. — 
Anon. (1729), 1 Barn. K. B* 209 ; 04 E. R. 143. 

1766. .] — Where an Act of Parliament 

proscribes a particular remedy for an offence an 
indictment will not lie. — R. v. Wright (1758), 1 
Burr. 543 ; 97 E, K, 441 ; sub nom. R. v. Bright, 

2 Kony. 274. 

Annotations : — Consd. Forster v. Taylor (1834), 5 B. Ad. 
887 ; B. V. Buchanan (1846). 8 Q. B. 883 , U. v. Hall, 
11891] 1 Q. B. 747. Apld. Mullls v. Hubbard, [1903] 2 
Ch. 431. Refd. B. V. Lovlbond (1871), 24 L. T. 357 ; 
Lower. Dorllng, [1906] 2 K. B. 772. 

1767. — J{. V. Hall, No. 1.531, ante. 
Whether right to Injunction ousted.] — See 

IN.H7NOTION, Vol. XXVIll., pp. 367-371, Nos. 
36-55. 

Particular Instances.] — See Titles paeeim. 


Sub-sect. 2. — No Particular Remedy I^re- 

SCRIBED. 

1768. General rule — Action lies at common law.] 

— There are three classes of cases in which a lia- 
bility may be established founded upon a statut-e. 
One is, where there was a liability existing at 
conmion law, & that liability is affiitned by a 
statute which gives a special & peculiar form of 
remedy different from a remedy which existed at 
common law : there, unle.ss the statute contains 
words which exxiressly or by necessary implication 
exclude the common law remedy, the party suing 
has his election to pursue either that or the statu- 


PART VIII. SECT. 3, SUB-SECT. 2. 

1768 i. General rule — Action lies at 
comvum Zau).]— Imperial Vaknisii & 
Colour Co. v. Toronto Corpn., 
[1927] 2 D. L. B. 860; CO O. L. B. 
240.— CAN. 


1768 9. -.] — The authorities 

show that a person for whoso lionellt 
a statute requires an act to be done 
or forborne, though no action be given 
In terms by the statute, sliall, for 
omission or oommJssIou to hla Injury, 


have an action by the common law. — 
Ward v. Freeman (1852), 2 I. C. L. 11. 
460, 499.— IR. 

1768111. .) — IlANDLBY V. 

Moffat (1872), 21 W. R. 231.— IR. 

0 . Enforcement by best means avail' 
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tory remedy. The second class of cases is, where 
the statute gives the right to sue merely, but 
pi-ovides no particular form of remedy : there, tlie 
party can only proceed by action at common law. 
But there is a ttod class, viz. where a liability not 
existing at common law is created by a statute 
which at the same time gives a special & particular 
remedy for enforcing it. The remedy provided 
by the statute must be followed, & it is not com- 
petent to the poi'ty to pursue the course applicable 
to cases of the second class. The form given by the 
statute must bo adopted &, adhered to ( Willes, J.). 
— Wolverhampton New Waterworks Co. v. 
Hawkesford (1859), (5 O. B. N. S. 336 ; 28 L. ,T. 
C. r. 212 ; 33 L. T. O. 8. 366 ; 5 Jur. N. S. 1104 ; 
7 W. K. 464 ; 141 E. K. 283. 

n notations : — Apld. Vallanec v. Fullc (1881), TiS L. J. Q. JL 
4;)5}. Consd. A Ijergavenny luiprovemcut C’oiuih. k. 
Straker (JKH'J), 42 (Jh. 1). 83. Apld. Stovoiis v. Chov\n, 
Stevens v. Clark, [I'JUlj 1 cb. 8S)1. Consd. Devonnort 
Corpn r. Tozer, [1902J 2 (^h. 182. Distd. A.-(i. v. Ash- 
horuo l<<‘oroatlon tlround Go., (li)03] 1 Ch. 1(0. Apld. 
Whittaker r. L. C. G., 119151 2 K 11. ()7(). Consd. Neville 
r. Jjoiidon “ ExproHW ” Newspupor, llSllilJ A. G. .PeH. Distd. 
Aramayo France Mines i\ Fnullo Trustee, [1922J 2 A. G. 
•1U() ; \\ IthaTii Outfall Hoard r. lloston Gorpn. (192G), 

J-P! L. T. 7 r > 6 . Refd. Woolley & Woolley r. IP-oad (1892), 
(Pi L. T. 680. Montd. ytr Flectrie 3'eioffraph Go. of Ire- 
land, lUinn’s Gase (1860), 2 lie G. F. tic J. 275 , I’ortal 
r. Fnnnens (1876), 1 G. F. L). 201. 


1769. — — -.] Boss )>. h’UGGE-l’RIGE, No. 

1716, ante. 

1770. -.J It appears to me to be none 


th(‘ less a debt because no particular m<jde- of 
enhm'ing the payment is given by the statute 
\Vhen tlierc is a statutory obligation to pay money, 
no other reiinnly is expri'ssly given, tlu'ro wouhl 
l)(^ a remedy by action (Loud Coleridge, C.J.). — 
Booth v. Trail (1<S83), 12 Q. B. L). 8 ; 53 L. J. 
(i. B. 24 ; 49 L. T. 471 ; sub nom. lie Hayson, 
Booth r. Trail, 32 W. B. 122, D. V, 

1771, .] 'J’he only peculiarity of the 

ease is that the remedy created by tJie statute is 
not co-extensive in point of time with the duty, for 
the Act permits the di'struction of tlie nmiedy 
before the duty has been performed. . . . The 
jirinciples applicabh' to such a duty . . . ai*c well 
settled 6c rest on the well-founded assumption 
that, t he legislature does not intend its enactment 
to bo bridwn fulmc)} : if, therefore, a statute 
ereatt'S sucli a duty but no remedy, an action at 
caiiimou laAV will lie for broach of such duty 
(Farwell, .T.). - Pul.nfokd v. Devenlsh, 11903] 
2 t'h. 625 ; 73 L. .1. Ch. 35 ; 52 W. B. 73 ; 19 
T. L. B. 688 ; 11 Mans. 393. 

Annotations • — Apld. Aifodls r. Go.\oter (1913), 29 T. L. IL 
35.5. Consd. Woods r. Wuiakill, 11913] 2 Ch. 303. 

1772. — . ] — Now the general law as to 

the remedy of a person who has been injmvd by the 
infiingemcnt of a statutory rigdit or the bieach of a 
statutory obligation for liis benefit is clear. Where 
the statute has not in express teruis given a 
a remedy, the remedy which by law is properly 
applicable to the right or obligation follows as an 
incident (Kennedy, L.J,). — Dawson & Co. v, 
Bingley Urban Council, 11 Oil] 2 K. H. 149; 
SO L. .T. K. B. 812 ; 104 L. T. 659 ; 75 J. F. 289 ; 
27 T. L. B. 308 ; 55 Sol. Jo. 346 ; 9 1.. C. B.. 502, 
C. A. 

Annotations • — Consd. Fraser v. Fear (1912), 107 L. T. 423 ; 
Myall V. Kldwell. 11913] 3 K. IL 123. Apld. rhillips v. 
Britannia Hysienlo Laundry Co., 11923] 2 K. B. 832, 
Mentd. McClelland v. Manchester Gorpn., [1912] 1 K. B. 
118. 

Particular instances .] — See Titles pasaim . 


Sect. 4.— FOREIGN STATUTES. 

Whether enforceable.] — See Conflict of Laws, 
Vol. XL, pp. 306-309, 455, 456, 474, Nos. 3-17, 
1117-1122, 1289, 1290. 


Sect. 5.— PARTICULAR REMEDIES. 

Sub-sect. 1. — Public Remedies. 

A. Indictment. 

See, generally^ Criminal Law, Vol. XIV., pp. 
202 et scq. 

1773. Whether indictment lies — Non-observance 
of private Act— Non-feasance.]- R. v. Pawlyn 
(1664), 1 Sid. 208 ; 82 E. R. 1060. 

1774. Act forbidden on public grounds.] — 

R. V. Buchanan, No. 1738, ante. 

1775. .] -R. V. Hall, No. 1531, t/afe. 

1776. - .] - In my opinion tliis is one of 

th(js(5 cases in which t lie principle applies, that, 
where a duty is created by statute which affects 
the public as the public, the proper remedy if the 
duty is not performed is to indict or take the pro- 
ceedings provided by the statute (Willes, J.). — 
Clegg, Parkinson & Co, v. Earby Gas Co., 

[18961 i Q. B. 592 ; 65 L. .T. Q. B. 339 ; 44 R. 

606 ; 12 T. L. R. 211. 

Amwtations : — Consd. Bourne & llolllnysuorth v. Marylo- 
bone B. (k (1908), 72 J, P. 129. Befd. ynammeU v. Attleo 
(1928), 45 T. L. U. 75. 

1777. Misdemeanour.] — lie Weare, No. 

1751, ante. 

— Particular remedy prescribed by statute.] 

— *8Vc Sect. 3, sub-s(‘ct. 1, ante. 


B. Injunction. 


See, generally^ Injunction, V(d. XNVIII., pp. 
355 rt aeq. 

1778. Discretion of court — Exercise of statutory 
power by public bodies.] — I should myself hesitato 
to lay down as an absolute rule that, in every 
case where a public body having statutory powers 
are doing something which is ultra vires by reason 
of the fact that tliey have not comph(‘d with 
sume condition or term subject to which the 
statute granted their powers to them, the Att.-Gen. 
is entitled to an injunction ex debito jusiitial, «fc 
the ct, has no discretion in the matter (Vaughan 

WiLlAAMS, 

I never heard of such a thing as that persons 
wh(j are indictable as being guilty of a misde- 
meanour in breaking a statutory obligation should 
put forward by way of defence tliat it was more tor 
the i>ublic benefit that they should disobey than 
tliat they should obey th(' statute (A. 1^. Smith, 
Jv.J.). — A.-il. V. London 6c North Western Ry. 
Co.. [1900] 1 Q. B. 78; 69 I.. J. Q. B. 26; 81 
L. T. 619 63 J. P. 772 ; 16 T. L. R. 30, C. A. 


Annotations -—Reid. Islington Vestry v. Ilorusoy U. C., 
11900) 1 Gh. 695 ; A.-G. r. Ashborno Becreatlou Qroimd. 
Go., [1903] 1 Gh. 101; Biokmoro i\ Dirumcr, [1903] 1 
('h. 158; A.-G. i’. Dorchester (Jorpu (1905), 93 L. T. 
290 ; A.-G. V. Birminghain, Tanie & Bea District Brainago 
Board, [1910] 1 Gh. 48 , A.-G. w. Long Eaton U. C,, 
11914] 2 Gh. 251. 

1779. — .] — Observations on imputing 

laches to the A.-G. & the relators in an action for 


injunction where the latter are a local authority. 

The ct. no doubt has a discretion in the case 
of A.-G. Bctions as well as other actions 
(Farwell, J.). — A.-G. v. Wimbledon House 


afcZc.]— Where a statute requires soine- 
tbing to 1)0 done, without c]ofu:ly 
indicatlug the nioaus, the best avail- 
able moans will be held legal. — B ur- 
Koi;aH8 V. Barron (1885), 30 L. G. J. 
80.— CAN. 

J. — VOL. XIJII. 


PART VIII. SECT, 6, SUB-SECT. 1.— A. 

d. Whether indictment lies — Under 
statute or ■under regulations made there- 
under .] — Where a sect, of a statute 
provides for a certain crime & regula- 


tions, duly made under that sect., 
also ijrovido for the same offence, the 
Grown may indict under that sect, or 
under the regulations. — R. tJ. Wano 
Yung Shan, [1905] T. S. 397.— S. AF. 


C 0 c 
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Statutes. 


Sect. 5. — Particular remedies: Svh-sect. 1, 13. ^ C. <St 
D. (g), (d) & (c) i., ii, & Hi.] 

Estate Co., Ltd., [1904] 2 Ch. 34 ; 73 L. J. Ch. 
593 ; 91 L. T. 163 ; 68 J. P. 341 ; 20 T. L. K. 480 : 
2 L. a. R. 826. 

^ Blrn.lnRham, Tamo & Uea 

DlsMct Drainage Board, U910] 1 Oh. 48. Refd. A.-G. 
V. Donby, 11U25J Ch. 596. 

1780. .] — The ct. has a discretion as 

to granting a mandatory injunction in such a 
case, &, iiaving regard to the length of time wliich 
had elapsed without objection or complaint, no 
such injunction ought to be granted. — A.-C. v. 
Grand Junction Canal Co., [1909] 2 Ch. 50.5 : 

o? ; 73 J. P. 421 ; 

25 T. L. R. 720 ; 7 L. C. R. 1014. 


•] — A.-Ct. V. RmmNaiiAj^t, Tame 

& Rea District Drainage Board, No. 1878, post. 

1782. When granted — Construction doubtful.] — 
Where a co. is acting clearly beyond the powers of 
an Act of Parliament, the ct. will not hesitaG; to 
restrain them by injunction, & to keep them within 
the bounds prescribed by their Act of Paiiiament. 
In a case of doubtful consti'uction, the ct. may 
interfere, taking care that the part ies have their 
legal rights decided in a ct. of law. Then the 
ct. either tells them to ascertain their legal rights, 
<te abstains from interfering, or it interferes by 
injunction in the meantime, according to the 
circumstances of the case, & the degree of doubt 
that may exist on the (question of law, <fc also tlie 
comparative injury which may be inflicted on one 
side or the other, if the injunction be granted or 
refused. . . . Another ingredient which is not 
to bo lost sight of is, the conduct of the parties 
themselves (Lord C"/OTTENiiam, ('.). — Brockle- 
BANK V. W^HITEHAVEN JUNCTION Uy. (k). (1847), 
15 Sim. 632 ; 5 Ry. ^ Can. Cas. 373 ; 16 L. J. Ch. 
471 ; 9 L, T. O. S. 470 ; 60 E. R. 765, L. C. 


Amioiations : — Refd. Kliineraly r North StuffordHture Ry* 
(1849), 6 Ry. 6c Can. Cas. 602 ; U. v. Biriuinirhaiu 6c 
l)xford Juuctiuu R>. (1850). 15 g. B. 654 , Doo d. Anmt- 
.stcad r. North Staffordshire Rv. (1851), 16 O. B. 526 ; 
Webster v. E, Ry. (1851), 6 Ry. & Can Cas. 098, 

baltsbipy r. (i. N. Ry. (1852). 17 g. B. 840 ; Sparrow r. 
Oxford, Woroe-ster & 5Volverhauipton Ry. (1852), 7 Rv. 
& Cun. Cas, 92. Mentd. Dakin v. L. & N. W. Ry. (18.50), 
14 L. T. O. S, 503. 


1783. Powers exceeded,]— Brocklebank 

V. Whitehaven Junction Ry. Co., No. 1782, ante. 

1784-. No irreparable injury.] — Dover 

Harbour (W'arden, etc.) v. South Eastern 
Ry. Co., No. 1409, ante. 

1785. Exercise maid, fide,] — S tockton A 

Darlington Ry. Co, v. Brown, No. 1102, ante. 

1786. Infringement of legal right — Damages 

not adequate remedy.] — Jorueson v. Sut'I'on, 
SOUTHCOATES A Drypool Ga.s Co., No. 14 11, ante. 

Whether proof of Injury to public necessary.] — 
See Crown Practice, Vol. XVI., p, 487, Nos. 
3687-3690. 


Effect of delay.] — See Crown 1*ractice, Vol. 
XVI., pp. 485, 486, Nos. 3674-3679. 

Particular remedy prescribed by statute.]— 
Injunction, Vol. XXVIII., pp. 367-371, Nos. 
36-55. 


C, Mandamus, 

Sec (^HowN Practice, Vol. XVI., iip. 316-318, 
Nos. 1292-1303. 


1). Penalty. 

(a) In General. 

1787. What is penalty — Accumulated damages 
to party aggrieved.] — W oodgate v. Knatchbull, 
No. 1823, post, 

1788. Whether more than one penalty recover- 
able — Offence committed by several persons.] — 

Respectively forfeit in statute, makes the forfeitme 
several upon each offender. — B. v. King (1712), 1 
Salk. 182 ; 91 E. R. 166. 

Annotations : — Refd. R. V. Venables (1725), 2 Ld. Kayiu. 
1405 ; Hardyman v. W’hitaker (1748), 2 East, 573, u. ; 
R. V. Wilkes (1770), 4 Burr. 2527. 

1789. .] — Hardyman v. Whitaker 

(1749), 2 East, 573, n. ; 102 E. R. 489, N. P. 

Annotations Distd. R. v. Clark (1777), 2 Cowp. 610. FoUd. 
K. V. Bloasdale (1792), 4 Term Rep. 809. Apld. Del 
Cainpo & Martinez v. R. (1837), 2 Muo. P. C. C. 15. Reid. 
Barnard v. GostUug (1802), 2 East, 509. 

1790. .] — Where an offence created, or 

raad<‘ penal, by statute, is in its nature single, 
one single penalty only can b<5 recovered, though 
several join in comuiitting it. Bui if the offence is 
in its natiue, several, each offender is separately 
liable to the penalty. — R. v. (Lark (1777), 2 Cowp. 
610 ; 98 E. R. 1267. 

Annotations . — Consd. Del Campo & Martinez v. R. (1837), 

2 Moo. 1‘. C. C. 15 : R. r. Dean (1843), 12 M. & W. 39. 
Apld. R. V. Llttlechild, R. v. Hoslop (1871), 1.. R. 6 Q. B. 
293. Refd. BradlauKh r. Clarke (1883), 8 App. Cas. 354. 
Mentd. R. v. Mordecai Hymen (1798), 7 Term Rep. 536. 

1791. — .|~Two persons cannot be con- 
victed in .separate penalti(*s under 5 Ann. c. 14, s. 4, 
for using a greyliound to destroy game. — ll. r. 
Bleasdale (1792), 1 Term R(>p. 309 ; Nolan, 139 ; 
100 E. R. 1314. 

Annotation ■ • Refd. R. r. Dean (18-13), 12 M. & W. 39, 

1792. — -.] — Barnard v. Oo.stling 

(1805), 1 Boh. A P. N. R. 245 ; 127 E. R. 454, 
Ex. Ch. ; aj/y. (1802), 2 East, .569. 

Jnnotations : — Apld. Del Campo A: MurUnez i. R. (1H37). 

2 Moo. ('. ('. 15, Refd. Jluvis r. Edmonson (18U3), .> 
Bos. 6c P. 382 

Penalties In respect of particular offences.] - 

Sec Titles passim. 

(b) To Whom Payahlc. 

1793. General rule —Crown — Unless contrary in- 
tention appears.] — A non. (1587), Moore, K. ii. 
238 ; 72 E. R. 553. 

Annotations: — Consd. Bradlaugh r, Clarke (1883), 8 App. 
Cos. 354. Refd. Woodward v. Fox (1691), 2 Vent. 267. 

1794. — .]— Bkadlaugu v. Clarki:, 

No, 412, ante. 

1795. Moiety given to treasurer of county, riding, 
or division.] — Where the moiety of a penalty is 
given by a statute to the ireasiuer of a county, 
riding, or division, the word division must be taken 
in its legal A not in its popular sense, A cannot be 
applied to the different parts of a county in which 
the magistrates act under one general commission, 
but for the convenience of the county adjourn tlu; 
quarter-sessions from one part of it to another, A 
appoint a separate treasurer for each. — Evan.s v. 
Stevens (1791), 4 Term Rep. 459 ; 100 E. R. 1118. 
Annotation: — Refd. R. v. Myera (1795), 6 Term Ucp. 237. 

1796. Moiety given to poor of parish.] — In an 
action on a penal statute, one lialf of the j)enalty 
to the informer, the other half to the poor of the 
parish ; A, after verdict for the pltf., alleged for 
error, that although there are two parishes of 
St. .lames in the coimty of Middlesex, 


PART VIII. SECT. 5, SUB-SECT, 1. 

— D. (a). 

rpif' ’d court — To reluve.] — 

Iho power Riven to tbo et. to relieve 
nRauiut pcnaltJeH docn not authorise 
II to relieve aRalnsb statutory penalties. 
- R. & AXiDKUTA I’noVINClAL Tltl'.A- 


HUKEU V. Canadian NoimiEUN Rs’. 
Co. Sc Canadian National Ry. Co., 
I1921J 1 W. W. 11. 1178; 16 Alta. 

L. R. 220 ; 58 D. L. R. 624. —CAN. 

t. , To inflUtpenuUu — PinaltynoL 

provided for — 1 nienlwn of legislature con - 
sidaed .] — Where the le^Bluturo has in 


the i)iili)llc interest expressly - — 
an act in a maimer which reiulors it 
clear that the Intontiou was to con- 
stitute an offence, the ct. has power to 
Inlllet a ])onalty where the statute has 
failed to provide one. — R. r. Fokbes, 
11917J T. P. D. 52.— S. AF. 
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Cierkenwell & that of WeBtminster, the record had 
not distinguished which of them, but only desig- 
nated “ the Parish of 8t. James in the Coimty of 
Middlesex : — Held : well enough, at least after 
verdict, as the right parish might recover its moiety 
of the penalty, by showing that it was the parish 
in which the offence had been committed. — 
Taylor v. Willans (1827), 1 Dow & Cl. 19 ; 1 Bli. 
N. 8. 415 ; 6 E. R. 432, II. L. 

Aniwtation Mentd. H. v. Carllle (1831), 2 B. & Ad. 3G2. 

Penalties recoverable under summary Jurisdic- 
tion.]— >8ee Magistrates, Vol. XXXIII., pp. 459, 
400, Nos. 1716-1720. 

(c) Action for Penalty. 

i. In General. 

1797. Form of action — Where no particular 
penalty specified — Prohibitory statute.] — An .action 
on a prohibitory statute where no particular 
penalty is specified, must be by qui iam. — \¥ater- 
HOUSE (Lady) v. Bawde (1000), Cro. Jac. 133 ; 
79 E. R. 110. 

Amwtdtions : — Refd. Myddelton v. Wynn (171G), Willem, uyV- 
Mentd. Higginsouw. Martin (1677), Frooui. K. B. 322, 

1798. What must be pleaded—Where particular 

exemptions from liability.] — It is a wcll-establiahed 
I)rincii)le, that, in all cases where proceedings are 
taken against a party for tlie recovery of a penalty 
under a statute, if there be any exception in the 
clause which gives the penalty, exempting certain 
cases from its operation, the declaration or informa- 
tion must show that the particular caso is not 
within the exci'ption. But where it comes by way 
of proviso in a subsequent part of the Act, it is not 
necessary to notice it in the declaration or informa- 
tion, but it. is a matter which deft, must allege as a 
ground of defence. The same rule applies with 
increased force ollicacy to the eas(‘ wliero 
penalties are given by one statute, A particular 
cases are, by a subsequent statute', exempted Rom 
its operation (Lord Abinoer, C.B.). — Thibault v. 
Gibson (1843), 12 !VL A W. 88 ; 1 Dow. & L. 253 ; 
13 L. J. Ex. 2 ; 7 Jur. 1043 ; 152 E. R. 1122. 
AittioiatLouH .-—Hoiisd. II V. [1SJ()2| 1 K, B. 540. 

Refd. 1’ilkmgt.uii V. Cuoko (1847), 16 M. k: W. 615, 
Washbonrti v. Burrows (IH17), I Exrh. 107 ; Falk v. 
Force (1818), 12 B. 666; (Uack v. Salnsbary (1851), 
11 C. B. 695 ; Grizewood v. Blaiie (1851), 11 (J. B. 526 ; 
Nixon V. FkillipH (1852), 7 ExcU. 188 ; FJamank v. .Simp- 
son (186(i), L. K, 1 A. & E. 276 ; It. v. Audley, (1907j 1 
K, B. 38.3, 

1799. Proof of liability — Penalty imposed in 
respect of particular commodity.] — ^If a statute 
imposes a penalty for neghsets relative to a par- 
ticular species of any commodity, a justification 
under tbe Act for raising the penalty must show 
that the commodity in respect of which the neglect 
was committed was of tliat i)art.icular species. — 
CitAUNCEY V. WiNDE (1701), 1 L(l. Ravm. 700; 
01 E. R. 1300; Bid} noin. CiiANrEY v. Win, 12 
Mod. Rep 580 ; suh norn. Chance v. Weeden, 2 
Salk. 02 S. 

AnnoMwm — Mentd. ('ooper v. Menko (1 737), Willcs, 52; 
Figgott V. Koinj) (1832), 1 Or, dc M. 197 , Bardons v. 
Selby (1833), 9 Bing. 756, 

1800. Admissibility of previous conviction 
of act of forfeiture— Penalty subsequently Imposed 
by statute.] — Qu. : if an existing statute imposes 
a penalty upon an act, wliich was before subject 
only to forfeiture, wlietlier the recorded con- 
viction of the act of forfeiture may he invoked for 
the purpose of enforcing the penaltv. — R. v. W^HIT- 
TAKER (1823), 1 Hag. Adm. 145 ; 1*06 E. R. 52. 


1801. Must be established with reasonable 

certainty.] — In an action upon a penal statute, 
unless the legislature expressly directs that certain 
proof shall be sufiicient, it is not sufficient to give 
evidence which is consistent with the guilt of tlie 
person ohangeil, but you must go furtlior & prove 
that deft, has in mind the penalty with reasonable 
certainty (Pollock, C.B.). — Dyer v. Best (1866), 
as reported in 4 11. & C, 180 ; 35 L. J. Ex. 105 ; 
13 L. T. 753 ; 30 J. P. 151. 

AnnotdHona : — Mentd. Lewis r. Davis (1875), L. It. lo 
Exoh, 86 ; UobliiHou v. Curroy (1881), 7 Q. B, D. 465 
Forbes v. Saiuuol (1913), 109 L. T. 599. 

1802. Defence to action — Previous judgment in 
favour of third party— Effect of collusion.] — Dofts. 
pleaded in bar to an action to recover a penalty for 
breach of 21 Goo. 3, c. 40, a judgment in favour of 
a third party for the same ijerialty. That judgment 
was obtained in an action which was eoinmeneed 
in the name of R., with his consent, while pltf.’s 
action was pending, & was can’ietJ through it) 
judgment by the intervention of a solr. employed 
by clefts. & without the int-erference cif R. it was 
commenced for the protection of d(dts, from any 
action brought or to be brought in respect of the 
penalty claimed in it ; &. also for the purpose of 
taking the Home Hecretary’s opinion whcilier he 
would remit the yienalty : — Held: tlie judgment 
recovered was no bar to an action for the' same 
offence by a different pltf, — Girdlestone v. 
Brighton Aquarium Co. (1870), 4 Ex. D. 107 ; 
48 ].. J. Q. B. 373 ; 40 L. T. 173 ; 43 J. P. 428 ; 
27 W. K. 523, C. A. 

Annoiahnns : — Consd. Forbos r. Saiinicl, 11913] 3 K. B. 796. 
Refd. Todd V. Boblason (1881), 50 L. T. 298. 

Within what time action must be commenced.] — 

See Limitation of Actions, Vol. XXXII., pp. 529, 
530, Nos. 1837-1844. 

Latin informations.] — l^ec (^u)\vn Practice, 
Vol. XVI., pp. 216-210, Nos. 27-35, 43-63, 09-75. 

ii. Who may Briny AcHon. 

1803. No mode of recovery prescribed— Party 
aggrieved.] — If a statut-e prohibits tlie doing of a 
thing under a penalty to be paid to the party 
aggrieved, or without saying to whom it shall bo 
paid, & does not prescribe any mode of recovery, 
debt lies fur the p.arty pq’ieved.— UNDERiliJd, v. 
Ellu'Ombe (1825), M‘Cle. Yo. 450 ; 118 E. R. 
4cS9. 

: —Consd. Coach v. Htecl (1851), 3 14, kc H. 
402. Refd. Ucudobourck c. Laiigt-on (1829), 3 C. & F. 
566 : A<I(ll«on r. Roimd (1836), 4 Ad. A El. 799 ; St^evens 
r, .Tcacooko (1818), II (^. B. 731 ; Kilbmn c. C^ollior 
(1851), 21 L. J. B. 65 ; Clcevo v. Ilorwar, Wilde v. 
Stanner (1857), 1 H. & N. 873. 

Under summary jurisdiction.] — See Magis- 
trates, Vol. XXXI II., pp. 321, :i25, Nos. 389- 
301. 

Necessity for consent of Attorney-General.] — 

See Action, Vol. I., pp. 51, 52, Nos. 413-118. 

Under particular statutes.] —See Titles passim. 

iii. Place of Trial. 

See R. S. C., Ord. 36, r. 10. 

1804'. Whether local venue abolished.] — Semhle: 
R. S. C., Ord. 30, r. 1, abolishing local venues has 
the effect of repealing 21 .Tac. 1, c. 4, ss. 1-3. — 
Forbes v. Samuel, (1913] 3 K. B. 700 ; 82 L. J. 
K. B. 1135 ; 109 L. T. 599 ; 29 T. L. R. 544. 

AfinnUUvms : — Refd. Biiriictt r. Saimiol (1913), 109 L. T. 
630 ; Bird r. Saumel (1914). 30 T. L. R. 323; Tmnton 
r. Aistor (1917), 33 T. It. R, 383; Nlohol v. Fearby, Nlchol 
V. Robinson, 11923] 1 K. B. 480. 


PART VIII. SECT. 6, SUB-SECT. 1. 

— D. (c) ii. 

1803 I. A*o mode of recovery jnxscribed 
— party ugurieved .] — Where a wtututc 


gives a penalty to a parllcnlor party, 
ft must bo construed to give hiin a 
right to sue for it, although no such 
right is given In express terras . — Ex p. 
Pkarok (1844), 1 Legge, 189.— AUS. 


g. Crown.] — A.-G. r. Smith (1811 
13 N. 8. W, L. R. (L.) 293 ; 
N. S. W. W. N. 67.— AUS 


h. .] — McDonald V. RoBKR’rsoN 

(circa 1904), 22 C. L. T. 430.~CAN. 


C (' c 


o 
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Sect. 5. —Particular remedies: Sub-acct. 1, D. (c) 
iv. & & E. ; sub-sect. 2, A.] 

iv. Practice. 

1805. Whether leave granted to amend pleading 
— EHect of delay.] — The ct. will grant leave to 
amend in penal actions, even after the time limited 
for bringing a new action ; provided pltf. has not 
been guilty of any unnecessary delay in prosecuting 
his suit, & the amendment prayed for does not 
introduce any now substantive cause of action. — 
Madj)OCK V. IlAMMET (1790), 7 Term Kcp. 55 ; 
101 E. R. 851. 

1806. .] — The ct. will not permit any 

amendments to bo made in a penal action, where 
pltf. has been guilty of delay in carrying on the 
suit. — Rankin t'. Marsh (1798), 8 Term Rep. 30 ; 
101 E. R. 1249. 

1807. .] — Tlic statute has limited the 

time within which a penal action shall be com- 
menced ; clearly intending also, that such an action 
shall be prosecuted without d<ilay. 1 think a 
party who, after he has commenced such an action, 
has been guilty of any delay, is not entitled to 
any indulgence. Here the action was commenced 
in Sept. 1828, & pltf. did not declare till Trinity 
term, 1829, A; tlien did not proceed to trial at the 
next assizes. The time which has elapsed is so 
great that 1 tliink this rule ought to be discharged 
(Lord Tentehdkn, t'.J.). — Wood v. (trim wood 
(1830), 10 R. & C. 089 ; 5 Man. A: Ry. K. B. 584 ; 
109 E. R. 000. 

1 808. . I — The ct. will allow amendim'nts 

as well in penal as in civil actions, unless delay is 
caused thereby. — Jones v. Edwards (1838), 3 
M. & W. 218 ; 0 Dowl. 309 ; 1 Horn A H. 44 ; 7 
L. J. Ex. 70 ; 2 Jur. 207 ; 150 E. R. 1123. 

1809. Notice to produce papers— Sufllciency of 
notice to agent.] — It is not necessary in penal 
actions to give notice to deft, himself to produce 
papers, etc. Notice to liis agent or attorney is 
sufficient. — Cates v. Winter (1789), 3 Term Rep. 
300 ; 100 E. R. 590. 

Production of documents generally.] — See 
Dis(;()veky, Vol. XVIII., pp. 95 et serf. 

1810. Application for judgment — As in non- 
suit.]— Sugar V. AVebster (1743), Barnes, 315; 
94 E. K. 033. 

1811. Whether new trial granted.] — A new trial 
is never grantx^d m actions upon penal laws. — 

Foneheau V. (1770), 3 Wils. 59 ; 95 E. R. 932. 

Jntwtations -"-Coiisd. Brook r. Aliddloton (1808), 10 East, 

208. Eefd, Grcfrorv r. a’liRs (1834), 4 Tyr. 820 ; Hull 

V. Green (1853), 9 Exch, 247. 

1812. Mistake or misdirection.] — This ct. 
will gi’ant a new trial in a penal action on account 
of a mistake or misdirection of the judge. If 
any matter be disclosed to an attorney in the cause, 
lie cannot be permitted to give it in evidence, either 
in that or any other action. It is the privilege of 
the client k. not of the attorney ; but such privilege 
is confined to counsel, solrs. & attorneys, when 
acting in flieir respective characters. — Wilson v. 
Rastall (1792), 4 Term Rep. 753 ; 100 IL R. 1283. 

Annotations : — A pld. Gregrory v. TuflCe (1834), 4 Tyr. 820. 

Refd. Brook V. Mldclloton (1808), 10 East, 268 ; Gulnsford 

V. Graioniar (1800), 2 Camp. 0 ; Cromack v. Hoathcote 

(1820), 2 Brod. & Bing. 4 : Falmouth v. Moss (1822), 11 

Price, 455 : Greeiilioutrh v. Gaskell (1833), Coop. temp. 

Broiurh. 06 ; Doe d. Strode v. Seaton (1834), 4 L. J. 

K. B, 13; Preston r. CoUltis (1838), 2 Jur. 320 ; H. v. 

Tilnoy & Tuffs (1848), 12 J. 1*. 645 ; Calley v. Hlcliards 

(1854), 19 Beav, 401 ; Pearoe v. Foster (1885), 15 Q. B. I). 

114. Mentd. Shari) v. Wakefleld, 11891] A. C. 17.3 ; B. 

V. VV'ost Illdlng(York8) County Council (1896), 60 J. P. 550. 

1813. .] — A misapprehension of the 

law by the jury, whether occasioned by their own 
mistake, or the misdirection of the judge, is good 
ground for granting a new trial in a penal action, 


where the verdict has passed for the deft., if the 
ct. are satisfied that the verdict proceeded entirely 
on such misapprehension. — G regory v. Tuffs 
( 1834), 1 Cr. M. & R. 310 ; 2 Dowl. 711 ; 4 Tyr. 
820 ; 3 L. J. Ex. 295 ; 149 E. R. 1098. 

Annotations : — Apld. A', ^ 

Refd. B. V. ChalJlcoinbe (1841), 6 Jur. 481. 

Igl 4 . Verdict contrary to direction of 

judge.] --The ct. has full power to grant a new trial 
at the instance of the Crown when the verdict has 
passed for deft, in an information for penalties or 
in a penal action if it appears that the jury have 
acted in wilful contravention of the law as laid 
down to them by the judge at Nisi Prius on 
admitted facts in the same way that it would have 
done if the judge had en'oneously directed them. — 
A.-G. V. Rogers (184:3), 2 Dowl. N. 8. 1037 ; 11 
M. & W. 670 ; 12 L. J. Ex. 395 ; 8 J. P. 249 ; 7 
Jur. 704 ; 152 E. R. 974. 

Annotations : — Refd. Goug:h r. Hardman (i860), 6 Jur. 

N. 8. 402 ; A,-G. o. Sillom (1863), 2 H. & C. 431. 

^ 815 , Verdict against evidence.] — It is a 

settled rule, that when deft, in a penal action 
obtains a verdict, a new trial will not be granted on 
the ground that it was against evidence. — Gough v. 
Hardman (1800), 6 Jur. N. S. 402. 

1816. Whether leave to compound granted — 
After verdict.] — The ci. will give leave to compound 
in a penal action after verdict. — IMaugiian v. 
Walker (1793), 5 Term Rep. 98 ; 101 E. R. 56. 

1817. .] — The ct. will not give leave 

tu compound in a penal action, after verdict, unless 
deft, can show' cuvumstanccs which entitle him to 
such an indulgence. — Crowder v. Waghtaff 
(1797), 1 Bos. & P. 18 ; 126 E. R. 753. 

1818. Where part of penalty goes to 

Crown.]— The ci. will not gra^ permission to 
compound a penal action in wIRh part of tlie 
penalty goes to tlie King, unless the consent of the 
Crown is previously signified, whether a verdict has 
passed for pltf. or not. — Howard v. Sowerby 
(1808), 1 Taunt. 103 ; 127 E. R. 770. 

1819. Whether proceedings stayed — Suggestion 

of new statute relieving defendant.] — In a qui tarn 
action for penalties, the ct. reJused to stay the 
proceedings or to give deft. iurth(‘r time to plead, 
upon a suggestion by allidavit, that an Act of 
parliament was likely to be passed, the effect of 
whicli would he to relievo deft, from the penalties. 
— Grant v. Ridley (1843), 5 Man. & G. 201 ; 6 
Scott, N. R. 170 ; 12 L. J. (.\ P. 151 ; 7 .Tur. 883 ; 
134 E. R. 537. ^ 

1820. Whether proceedings set aside — Action 
commenced without leave of court — Necessity for 
leave imposed by subsequent statute.] — A statutt! 
having authorised penal actions to be brought for 
certain omissions, a subsequent statutes declared 
as to part of these omission.s, that no action should 
be commenced, or, if commenced, should be prose- 
cuted or carried on, without the leave of a judge. 

An action having been commenced for all the 
omissions, mentioned in the first statute, befoit 
iho passing of the second statute, but having been 
proceeded with afterwards ; Meld : the subsc - 
quent proceedings must be set aside, as being in 
part for omissions mentioned in the second statute. 
— Grant v. Browne (1843), 6 Man. <& G. 774 ; 7 
Scott, N. R. 508 ; 13 L. J. C. P. 23 ; 8 Jur. 177 ; 

134 E. R. 1 104. ^ , 

Discovery of documents.] — See Discovery, Vol. 

XVIII., p. 52, Nos. 90-94. 


V. Costs, 

1821. Whether costs allowed — General rule.]-— 

Vhere a statute gives a penalty to the paHy 
prieved to be recovered by action, bill, plaint, etc., 
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... he shall have costs against deft. . . . but in 
a tarn quam or other popular action ... ho shall 
not have costs against deft, {per Cur.). — Cutlers’ 
Co. IN Yorkshire v. Rusun (1692), Skin. 363; 
90 B. R. 161 ; 8vh nom. Cutlers’ Co. in Higham- 
SHIRE V. Buskin, 12 Mod. Rep. 46 ; sub nom. 
Cutlers’ Co. in Hai-laj^isiiire v. Hurslf.y, 
Comb. 224. 

Annotations .-—Folid. Plymouth Corpn. v. Collings (1092), 
Garth. 220. Oonsd. Plymouth Corpn. t'. Worrlng (1744), 
WJlleH, 440 ; College of I’hyBicians v. Harrison (1829), 9 
B. & C. 624. 

1822. .] — Plymouth Corpn. v. Col- 

lings (1692), Carth. 230 ; 90 B. R. 738. 

1823. .] — It has been held in many 

instances, that where a statute gives accumulative 
damages to the party ^ievcd, it is not a penal 
action ; for in penal actions no costs are allowed, 
but if the action be brought by the party grieved, 
lie is entitled to costs (Asiiiiurst, J.). — Woodgate 
V. Knatghbull (1787), 2 Term Rep. 148; 100 
B. R. 80. 

Annotations :—RetA. The Penduhorg (1806). G Ch. Huh. 
142; Dow V. Parsons (1819), 1 Clilt. 296; Buckle v. 
Bowes (1826), 4 B. & C. 164; Lee v. Uangar, Grant, 
[1892] 1 Q. B. 231 ; Shoppeo r. Nathan, |1892) 1 Q. B. 
216 ; Woolford’s Estate Trusts v. Levy, [1892] 1 O. B. 
772. Mentd. Sbirmy v. Middlesex Sheriff (1809), 11 East, 
26 ; Thomas v. Poarso (1818), 6 Price, 678 ; It. v. Jones 
(1830), 1 Gr. & J. 140 ; Grainger v . Hill (1838), 7 Ji. J. 
(\ P. 86 , Berton v. Lawrence ( I860), 6 Exch. 810 ; Hard- 
castle V. Bielby, (1892) 1 Q. B. 700. 

1824. -- — Penalty given to party aggrieved.] - 

Cutlers’ Co in Youksiiihe r. Ruslin, No. 1821, 
ante. 

1825. .] — Whore tlie statute gives a 

certain penalty to tlie party grieved, he shall 
recover costs ; otherwise of informer. — Shore v. 
Madisten (1697), 1 Salk. 206 ; 91 E. R. 183. 

1826. .] — W’here a penalty is given by 

a statute, even subsequent to the Statute of 
Clouccster, to the party grieved lie is entitled to 
costs if be succeed. — I’l.YMOUTII CoRPN. v. Wer- 
RTNO (174t), Willes, 4 40 ; 125 B. R. 1257. 
Ai\noiatioii . — Consd. (Villego of Physicians v. Harrison 

(1829), 9 H. iV C. 621. 

1827. - .J Woodgate v. Knatchbull, 

No. 1823, ante. 

1828. Action by informer.] — S hore r. 

Madisten, No. 1825, ante. 

1829. “ .] — ^Wdiere a statute imposes a 

certain penalty, to be recovertul by action, & vests 
the right of action in a jmrtieular jierson, or col- 
lection of poi*sons, the withliolding of the penalty 
is an injury wliicli givi's a right to cost s of suit as 
well as to tlie penalty. AUter, where tJie penalty, 
or the persons who are to su<' for it, be uncertain, 
— College op I^uysicians v. Harrison (1829), 0 
B. & C. 524 ; 4 Man. Ry. K. B. 401 ; 7 L. J. 
O. S. K. B. 249 ; 109 B. R. 196. 

1830. — Moiety of penalty & costs given 

to poor of parish — Costs of appeal.] — Where an 
informer sues upon a iienal statute, whicli gives the 
penalty with costs, half to the informer, & half to 
the poor of the jiarish in which the offence is com- 
mitted, he cannot deduct from the moiety payable 
to the parish a contribution for costs incurred in 
maintaining the judgment in a ct. of error, which ct. 
liad refused to allow the costs of affirmance. — 
WiLLAN V. Taylor (1827), 7 B. C. Ill ; SB. J. 
O. S. K. B. 319 ; 108 B. R. 607. 

1831. Right of action vested In particular 

person or body.] — C ollege of Physicians v. 
Harrison, No. 1829, ante. 

1832. Penalty uncertain.] — C ollege of 

Physicians v. Harrison, No. 1829, ante. 

E. Prohibition. 

See Crown Practice, Vol. XVI., pp. 379, 381, 
Nos, 2160-2168, 2187-2189. 


Sub-sect. 2. — ^Private Remedies. 


A. In General. 


1833. Whether action lies — General rule.] — 

Wherever a statute gpves a riglit to one person 
to have an act fulfilled by another, & that other 
does not fulfil it, a cause of action arises (Erle, 
C.J.). — Foteterby V. Metropolitan Ry. Co. 
(1866), L. R. 2 C. P. 188 ; 36 L. J. C. P. 88 ; sub 
nom. Fetherby v. Metropot.itan Ry. Co., 15 
W. R. 112. 

Annotation: — Consd. Morgan v. Mot. Ry. (18G8), L. H. 4 
C. r. 97. 


1834. Sum given by statute — No remedy 

provided — Action for debt.] — Walden v. Vesey 
(1625), Palm. 399; Noy. 75; 81 B. R. 1142; 
sxib nom. Walden v. Ursy, Lat. 51. 

Annotation : — -Mentd. Hesoott’s Case (IG93), 1 Salk. 330. 

1835. Particular remedy prescribed by 

statute — Penalty.] — Where an Act of Parliament 
prescribes a particular remedy for an offence, it 
docs not necessarily take away the parties’ remedy 
by action. — ^Ward v. Bird (1790), 2 Chit. 582. 

Hnnotabon .•—Mentd. Shaw v. Poyntcr (1831), 2 Ad. & El. 
312. 


1836. .]— Saunders v. Holborn 

District Board op Works, No. 1756, axitc. 

1837. — — Effect of remission of 

penalty.] — W atkins p. Naval Colliery Co. 
(1897), Ltd., No. 698, ante. 

Statute allirmlng pre-existing obliga- 
tion.] — See Sect. 2, ante. 

Statute creating new obligation.] 

See Sect. 3, sub-sect. 1, ante. 

Particular Instances.] — See Titles passim. 

1838. Within what time action must be brought 
— Time limited by statute — When cause of action a 
single act.] — Where a statute limits tlic period 
within winch an action is fo be brought for an act 
done or committed, if the caus(‘ of action be a 
single act, or one which amounts to a trespass, 
except it be a continuing trespass, the action 
must be brought witldn tlie prescribed period 
after the actual doing of tlit^ thing complained 
of : but. if the cause of act ion be, not the doing 
of the thing, but the resulting of damage only, 
the period of limitation is to be computed trom tie? 
time when pltf. sustained the injury. — White- 
HoiTSE V. Fellowes (1861), 10 B. N. S. 765 ; 
30 L. J. C. P. 305 ; 4 L. T. 177 ; 26 J. P. 40 ; 9 
W. R. 557 ; 112 E. R. 651. 

Annotations : — Refd. Mcr.soy Docks Tnistoos r. Gibbs 
(IKGG), L. II. 1 H. L. 93 ; Colley o. L & N. W. Ry. (1880), 
6 Ex. D. 277 ; Darley Main Colliery Co. v. Mitchell 
(1880), 11 App (/as. 127 ; Groenwlll r. JiOW Beeebbum 
Coal ('o., I1897J 2 Q. B. 106 ; Tail Vale Ry. r. Amalga- 
luated .Soc. of Ry. Servants. [1991] A. C. 420 ; Turner 
r. Mid. Rv. ( 1 9 1 1), 104 L. T. 3 1 7 ; 0. v. Marshland Sineeth 
N Fen District Conirs., [1920] J K. B. 16*. Mentd. 
Holliday r. .St. Leonard, Shoreditch (1801), 11 (’. B. N. S. 
192, Clotlder v. Webster (1802), 12 C^. B. N. S. 790 ; 
Brownlow r. Metropohtuu Board of Works 6c Aird (1804), 
10 C. B. N. S. 640 ; C!oe r. Wise (1804), 6 B. & S. 440 ; 
Ohrhy v. Ryde Coinrs. (1864), 33 L .1. (L B. 290 ; l*ar8ons 
v. St. Mathew, Bethnal Green (1807), I*. R. 3 C. P. 60 ; 
Bathurst Borough r. Maepherson (1879), 4 App. Cas. 
250 ; Hall r. Norfolk, [1900] 2 (’h. 493. 

1839. — Where cause of action resulting 

damage only.] — Whttehouke v. Feij.owes, No. 
1838, ante. 

.] — See, generally. Limitation of Action.^, 

Vol. XXXII., pp. 315 et scq. 

1840. Who may bring action — Person for whose 
benefit statute enacted.] — Pltf., in satisfaction of 
a debt due te him, r(‘ceived a cheque drawn on 
the Union Bank, & payable to lum or order. He 
indorsed his name on the cheque, & cros.sed it 
with the name of liis bankers, “ The London & 
County Banking co.” The cheque was stolen 
from his servant while taking it to the London & 
County Bank. The thief sold the cheque to one 
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Sect. 5 . — Particular remedies: Suh-sect. 2, A., 

T. who transferred it for full value to a customer 
of the London <fc Westminster Bank. The trans- 
feree paid it into the last mentioned bank, & it 
was presented by them to the Union Bank, who 
paid it. Plaintiff then brought an action against 
the Union Bank, treating himself as tlie owner 
of tlie cheque, & defts. as having wrongfully con- 
verted it. also claiming tlie amount of it on tlie 
ground that defts. had infringed, to his loss, 
21 <fe 22 Vict. c. 79, which provides that the cross- 
ing shall be a material part of a cheque, & that a 
cheque crossed with the name of a particular 
banker sliall not be paid to any one but such 
banktir : — Held : the statut-ory provision relied 
on was enacted directl}' for the benefit of the 
drawer, & no action lies for infringing the pro- 
visions of a statute excejit by the person for whose 
dll ’oet b(‘nefit- they were fmacted. — Smith ik 
Union Bank of London (1875), 1 Q. H. 1). .*11 ; 
45 1., .1. Q. B. 1 iO ; 3:i L. T. 557 ; 21 W. IL 194, 
r. A. 

AniioUilloU'i Refd, lie Plumblv, Kr p. (irant (1880), 13 
Ch. i). r>()7. Mentd. Nalloiial Bank v. Silko (1800), (i3 
L. T 787. 

1841. Individual customer of company 
Breach of private Act.] — U’h(‘re by an Act extend- 
ing the powers of resp. co. eijrtain duties obliga- 
tions were imposed on it for the benefit of its 
customers with a view to the reduction of the 
price of gas contingent on the amount of surplus 
net ]irolit, but no ja^cuniary yionalty was imposed 
for default ^ no right of action given to persons 
aggrieved, I)ro^^sion however being made for its 
accounts being audited by direction of the mayor 
of the corpn. with whose consent the co. was 
originally established If eld : no individual cus- 
tomer had a riglit of action against t he co. for non- 
compliance with the provisions of the Act. Such 
a right arises where given by the Act, & especially 
so where the Act as in this casi; is in the nature of 
a privuite Legislativ'c bargain, & not one of public 
& general policy. — .Johnston &, ''I'oronto Type 
F ouNiHiy I'o. r. Toronto Consumer’s (Ias Co., 
[18981 A. C. 447 ; 07 J,. J. P. C. 23 ; 78 L. T. 
270, P. C. 

1842. — • Members of statutory class — To main- 
tain preferential rights.]— Where certain pre- 
h'rential right .s are alleged to have been conferred 
by statute upon an indefinite class, who claim 
sucli rights not as menibeis of tlie general public 
but as a sect, of <fc adverse to the general public 
t hen the momber.s of such a st,atutory class possess 
a common interest & common rights, & some 
members of the cla.ss can properly bring an action 
on behalf of themselves & all other members of 
the class to maintain such statutory interest & 
rights. — Ellis v, Bedford (Duke), [1899] 1 Ch. 
494 ; (58 L. ,1. Ch. 289 ; 80 I.. T. 332 ; 47 W. B. 
385 ; 15 T. L. K. 202 ; 43 Sol. Jo. 258, C. A. ; 
affd. 8uh nom. Bedford (T)uke) v. Ellis, [1901] 

A. (5. 1, H. L. 

An notation It .—Refd. Tail Valo By. v. Amalgainated Hoc. 
of By. .StTvanlrt, [11)01] A. C. 4*20 ; WoIm v, Hackvilie, 
11903] ‘2 Ch. 378 ; C't'oslield v. ManchcKter Ship Canal 
Co. (1904), 90 L. T. ^^57 ; Chapman r. Mlchaelson, [1909] 

1 Ch. 2.‘{S ; Markt r. Knight S.S, Co., .Halo & i>a/,er v. 
Kiilght .S.S. Co,, [1910] 2 K. JB. 1021 ; Vacher v. London 
.'Soe. of ConiporiltorH, [1913] A. C. 107 , Mercantile Marino 
.Service Assocn. v. Toioh, [1910] 2 K. B. 243 : Hardlo & 
Lane r. Chlltern, [1928] 1 K. B. 063. Mentd. Janson r. 
I’rojicriy In.sce. (1913), 30 T. L. B, 49 ; Onaranty Trust 
t'o. of New York v. Ilannay. [19L'5j 2 K. B, 536 ; Churohlll 


V. Whetnall, Aboroonway v. Whetnall (1918), 119 L. T. 

.34 ; Esaulmalt & Nanaimo By. v. Wilaon, [1920] A. C. 

358. 

1843. Against whom action may be brought — 
Individual doing prohibited act — Particular act 
affecting public.] — Where a statut-e prohibits the 
doing of a particular act affecting the public, no 
person has a right of action against another 
merely because ho has done the prohibited act 
(Pollock, C.B.). — Chamherlaine v. Chester & 
Birkenhead Ry. Co. (1848), 1 Exch. 870 ; 18 
L. J. Ex. 404 ; 11 L. T. O. S. 270 ; 154 B. R. 
371. 

1844. Costs.] — In proceedings under statutes it 
is the settled rule of the ct. that no costs can be 
awarded, except such as are authorised by the 
particular Act . — Re St. Dunstan in the West 
(Charity Schools (1871), Iv. R. 12 Eq. 537 ; 24 
L. T. 013 ; 19 W. R. 887. 

Annotation : — Apld. lie Hlanloy of Alderlcy’s Kstates (1 872), 

2G L. T. 822. 

1845. .] — The ct. held that the costs were 

not provided for by the special Acts, & refused to 
direct the navigation trustees to pay them. — 
Rc Stanley op Alderley’s (Lord) Estate 
(1872), L. H. 14 Eq. 227 ; 20 L. T. 822. 

B. Action for Debt. 

1846. General rule.] — Tliere is no doubt that 
wherever an Act of Parliament creates a duty or 
obligation to pay money an action will lie for its 
recovery unless the Act contains some provision 
to the contrarv (Parke, B.). — Shepherd v. 
Hills (1855), 11 ’Exch. 55 ; 25 L. J. Ex. (> ; 150 
E. R. 713. 

Annotations : — Consd. Colicn r. Hall, [1922] 2 K. B 37, Refd. 

Ht. Bancras Vontry r. Batterbmv (1857), 2 (k B. N. H. 

477 ; i,amplouy:b v. Norton (1889), 58 L, J. Q. B. 279 , 

Avlott V. West Ham Corj)!!., [19*271 I Ch. 30. Mentd. 

Lowo V. Dorllnff, |1900] 2 K. B. 7 72 ; raimon Breworv 

Co. V. Central Control Board (Liquor Tralllc), [19181 *2 

Cb. 101. 

1847. -.] — Where a statute gave a right to 

a sum of money & provided no moans of recover- 
ing it tlie remedy was by action {per CuR.). — 
Richardson v. Willis (1873), L. R. 8 Exch. (){) ; 
42 L. J. Ex. 08 ; 28 L. T. 71 ; 12 Cox, U. C. 351. 

Annotation : — Refd. fie Hayson, Booth v. Trail, Hiinder- 

land Corpn. (larnlshecs (1883), 49 L, T. 171. 

1848. .] — Tlie statute provides in the 

plainest terms that money paid under circum- 
stances such as exist in tJio xiresent case “ shall 
be doomed & taken to be a debt duo & owing. 
That being so there is no necessity for any pro- 
mise to pay in order to render the money rocov'er- 
able. The action under the sect, is to recover a 
statutory debt (Lord Sterndale, M.R.). — Cohen 
V. llAl.L, [1922] 2 K. B. 37 ; 91 L. J. K. B. 497 ; 
127 L. T. 130 ; 38 T. L. R. 429 ; 00 Sol. Jo. 340, 

C. A. 

Annotations: — Refd. Bowline r. Camp. (1922), 128 L. T. 

342 ; Ilcnshall v. Porter, [1923] 2 K. B. 193. 

C. Aelion for Damnqes. 

See, generally, Damages, Vol. XVIL, pp. 70 
el seg. 

1849. Whether action lies— Damages given by 
statute to party aggrlved.] — Whore damages are 
given by statute to the party grieved, they cannot 
bo recovered on an indictment unless that mode 
be expressly pointed out ; but must be sued for 
by action on the statute. — Bumpstkd’s Case 
(1630), Cro. Car. 448 ; 79 E. R. 990. 

Annotaiions ; — Mentd. B. v. Sadler (1663), 1 Sid. 99; B. 

V, Parsons (1675), jYoom. K. B. 396. 
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— B, 

1846 I. General rtde .] — Whore an Act 
of J’arliament whIh upon a party an 


obllifation to pay a spocific sum of 
money to particular pcrisons. an action 
of debt may bo maintained for the 
amount ; & that although a different 


remedy may be provided by the Act. 
— Kahtehn JuuioiAi. District Boari> 
V. WiNXiPEO Corpn, (1880), 3 Man. 
L. B. 537.— CAN. 
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1850. Depends on scope & object of 

statute.] — Where an Act of Parliament imposes a 
statutory duty, an action does not necessarily lie 
for the breach of such duty at the suit of any person 
injured by such breach. Whether such a right 
of action exists depends upon the general scope 

object of the particular statute. — Atkinson v. 
Newcastle) Waterworks Co. (1877), 2 Ex. I). 
441 ; 40 L. J. Ex. 775 ; 80 L. T. 761 ; 42 J. P. 
188; 25 W. R. 794, C. A.; revsff. (1871), L. R. 
(} Bxch. 404. 

J nftof at urns : —Diatd. Handley v. Moffat (1872), 21 W. H. 
231. Consd. Clreat Northern Fishing Co. v. Edgohlll 
(1883), 11 Q. B. 1). 225 ; M'Colla v. Claoton-on-Sca Gas 
it Water Co. (1889), 5 T. L. U. 090. Apld. Saunders r. 
Holborn District Board of Works, [1895] 1 Q. H. 01. 
OoDSd. Clegg, Parkinson t\ Earby Gas Co., [1890] 1 Q. B. 
592; Goodsou r. Sunbury Gas Consumers’ Co. (1890), 
75 L. T. 251. Apld. Groves v, Wlmborne, 11898] 2 Q. II. 
402 Consd. Hartley r. Itochdole Corpn., [1908] 2 K. B. 
594; Duwson r. Blnglcy C. C., [1911] 2 K. B. 149; 
Butler (or Black) r. Fife Coal Co., [19121 A. C. 119: 
Price r. Webb, [191.3] 2 K. B. 367 ; Neville v. London 
” Evpress ” Newspaper, 11919] A. C. 308; Phillips e. 
Biitaniiia Hygienic Laundry Co.. [1923] 2 K. B. 832 ; 
Hcainmell r. Attlee (1928), 45 T. L. U. 75. Rofd. Cornell 
1 ’, Ilav (1873), L. K. 8 C. P. 328 ; Pickering v. James 
C873)‘, Li. ]{. 8 C. 1*. 489 ; Gorris v. Scott (1874), L. B. 
0 Fxeb. 125; Boss v. Bugge-Prlcc (1870), 1 Ex. D. 
209 : Tliorloy v. Gloseop (lH7(j), 34 L. T. 109 ; Bathurst 
Borough V. Maepherson (1 879), 4 Apii. Cns. 250 ; Vallaneo 
V. Falle (1884), 13 Q. B D. 109; Molliss v. Shirley &. 
Frcemantle L. B. of Health (1885), 51 L. J. Q. B. 408 : 
R. r. Hall. 11891] 1 Q. B. 747 ; Cowley r. Newmarket 
L. B., [1892] A. C 315 ; Barry By. v. 'I'atT Vale By. 
(1891). 04 L. J. Ch. 230 ; Patent Agents Institute r. 
jjookwood, [1891 I A. C. 347 ; Johnston & Toronto Typo 
Foumlrv Co. i'. T<tronto tVmsumers’ Gas Co.. [1898] A. C. 
447 ; Gale r. Bhvuiiu'v it Ahcr Valievs Gas & Watvr 
Co. (1903), 89 L. T. 399 ; Simpson r. South (Oxfordshire 
Water & Gas Co., [1908] 1 K. H. 917 ; ll. r. Marshland 
Smecth & Fen District Comrs., [1920] 1 K. B. 155. 

1851. Breach of duty necessarily attended 

with damage.] — Wiioro an Act of Parliament 
creates a duty, th(‘ breach of which in any case 
is attended with damage, that breacli of duty is 
the foundation of an action (Lord Denman, 
(i.J.).- -Lkjhfieli) Corpn. v. Simj’son (1845), H 
Q. B. 65 ; 6 L. T. O. S. 122 ; 10 J. P. 120 ; 115 
E. R. 70S. 

Aiivotationfs : — Consd. Marshall v. Nicholls (18.52), 18 Q. B. 
882. Reid. Wilcv t’. CrawTord (ISOO), 1 B. N, S, 253 ; 
Great Northern Fishing Co. v. Kdgehlll (1883), HQ. B. D. 
225. 

1852. Specific duty created by statute,] — 

Where a co. or jiarty is commanded by statute to 
do a specific act, any person specially damaged 
by tile statute being disobeyed has a I’igbt of 
action against the parties disobeying. — Cale- 
donian Ry. Co. V. Colt (1860), 8 L. T. 252 ; 7 
Jur. N. S. 475, II. E. 

1853. Duty created with particular object — 

Damage suffered not contempiated by statute.] — 

When a statu t(' oi'eatos a duty with the object of 
preventing a mischief of a particular kind, a person 
who. by reason of another’s neglect of the statutory 
duty, suffers a loss of a different kind is not entitled 
to maintain an action in respect of sueb loss, — 


Gorris v. Scoit (1874), L. R. 0 Exch. 125 ; 43 
L. J. Ex. 92 ; 30 L. T. 431 ; 22 W. R. 676 ; 2 
Asp. M. L. C. 282, Ex. Oh. 

Atmoiatione : — ^Apld. Ross v. Buggo-Prlco (1876), 1 Ex. D. 

209. Consd. Hemmlngs v. Stoko Pogoa Golf Club, [1920] 

1 K. B. 720. Reid. Grovea v. Wlmborne, [1898] 2 Q. B. 

402 ; Phlllipa r. Britannia Hygienic Laundry Co., [1923] 

2 K. B. 832. 

1854. For past damage.] — Ross r. Rugoe- 

Prioe, No. 1746, ante. 

1855. .] — Brain v. Thomas, No. 1748, 

ante. 

1858. Statute passed for benefit of general 

public.] — A man may bo morally, &, under the 
terras of an Act of Parliament, legally culpable, 
& yet his conduct may not give any right of action 
to a private individual wdio suffers injury thereby. 

A breach of a statutory duty may not constitute 
the foundation for a private right of action. — 
Ward v. Hobbs (1878), 4 App. Cas. 13 ; 48 L. .T. 
Q. B. 281 ; 40 L. T. 7.3 ; 43 .T. P. 252 ; 27 W. R. 

1 14, II. E. 

Annutationa : - Reid. Phillips Brittannia Hygionio Laundry 

Co., [1923] 1 K. B. 539, Mentd. Peters v. Planner (1895), 

11 T. L. R. 109 ; Sarson r. Roberts (1895), 43 W. II. 

090 ; Dunn v. Currie (1902), 71 L. J. K. B. 963 ; Clarke 

V. Army & Navy Co-op. Soe., [1903] 1 K. B. 156. 

1857. Duty created for protection of In- 

dividual-Necessity for proof of actual damage — 
Whether Attorney-General need be Joined.] — Where 
an Act of Parliament contains a provision for the 
special protection or benefit of an individual lie 
may enforce liis rights thereunder by an action, 
without either joining the A.-G. as a party or 
showing that he has sustain(‘d any particular 
damage. — D kvonport Porpn. v. Plymouth, 
Devoni’oht <fc District Tramways (.’o. (1884), 
52 L. T. 161 ; 49 J. P. 405, C. A. 

1858. What may be taken into con- 

sideration — Particular remedy provided by statute.] 
— Where an absolute duty is imposed upon a 
person by statute it is not necessary, in order to 
make liim liable for breach of that duty, to show 
negligence. Whether there be negligence or not-, 
he is responsible quant nque via for non-performance 
of the duty. As authority for that the case of 
Gray v. Pullen (1864), 5 B. & H. 970, may be re- 
ferred t-o, where it was held in tlio Bxch. Ch. by 
the whole ct. that tlie broach of a statutory duty 
sucli as that now in question of itself gives a right 
of action to a person thereby injured, unless the 
case can be brought within some known exception 
to that rule. An exception to the rule is whore, 
a new duty or right being created by statute, a 
new remedy is given by tlio statute to a i)ei’8on 
injured by a violation of it, & upon the purview 
of the whole Act it appears that the remedy so 
given is intended to bo a substitute for the 
right of action wliich would otherwise exist 
(Rigby, L..T.). 

Where a statute provides for the performance 
by certain persons of a particular duty, «fc some 
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1852 i. Whether action lies — Specific 
duty created hy statute.] — A sT.atnto 
which ompowere a public authority 
to do Bpoclfled act.s, &, whilst taking 
away the right of action of a person 
injured by such acts lawfully done 
gives compensation by arhn. is not, 
unless a contrary intention appears, 
to be construed as including compensa- 
tion for injuries caused by the neglect 
or omission of the authority : as to 
these the person Injiirod still has his 
remedy by action. — lie Bland Bro- 
THKRS & InGLKWOOD BOKOUtUI COUN- 
CIL’S Arbitration, [1918] V. L. B. 
467.— AUS. 

1862 il. .] — Where a statute 


provlfies for tho performance of a 
particular duty, & some one of a class 
of persons for whose benefit ic pro- 
tection the duty Is imposed, is Injured 
by tho failure of the i)eraon ioquIre<l 
to do so to perforin it, an action, 

i triind facie, & if there is nothing to 
ho contrary. Is nmlntainablo by such 
person ; hut where the particular 
course of conduct la Imperative, & 
the non-porformanoo Is, In tho general 
Interest, punishable by penalty, an 
action will not lie. — Tompkins v. 
Brockviixe Rink Oo. (1899). 31 

O. 11. 124.— CAN. 

1862 ill. -.] — Where a guest 

in a burning hotel la injured In con- 
sequence of the proprietor having 
failed to provide the means of fire 


escape required hy tho Fire Escape 
Act, an action for damages will lie 
against the proprleter, notwithstand- 
ing that a penalty Is imposed for breach 
of tho statutory duty. — Love v. New 
Fairvikw Corpn., Ltd. (1904), 10 
B. C. B. 330 ; 24 C. L. T. 259.— CAN. 

1852 IV. — ]— Where a statute 

or statutory bye-law enacts for tho 
benefit of the public that a certain thing 
shall be done, any one of the public 
hiw, In the absence of any indication in 
the statute or bye-law to tho con- 
trary, a civil remedy for any special 
damages sustained by him by reason 
of ndn-compUanco with the enact- 
ment. — C ape Central Rys. (in Liqui- 
dation) V. Nothlino (1890), 8 S, C. 
25.— S. AF. 
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Statutes. 


Sect, 5 . — Particular remedies: Sub-sect. 2, C. & D. 

Sects. 6 7 : Sub-se rts. 

one belonging to a class of i)crsons for whose 
benefit & protection tlie statute imposes the duty 
is injured by failme to perform it, primd facie, &, 
if there be nothing to the contrary, an action by 
the person so injured will lie against the person 
who has so failed to i)erform the duty. 1 have 
equally no doubt that, where m a statute of this 
kind a remedy is provided in cases of non-per- 
formance of tlio statutory duty, that is a matter 
to bo taken into consideration for the purpose 
of determining whether an action will lie for injury 
caused by non-performance of that duty, or 
whether the Legislature intended that tliere should 
be no other remedy than the statutory remedy ; 
but it is by no means conclusive or the only matter 
to be taken into consideration for that purpose. 
If it be found that the remedy so provided by the 
statute is to enure for the benefit of the person 
injured by the breach of the statutory duty, that 
is an additional matter wJiich ought to bo taken 
into consideration in dealing with the question 
whether the Legislature iuLmded ftie statutory 
remedy to be the only remedy. But again, the 
fact that the Legislature lias prov'ided that that 
remedy shall enure, or under some circumstances 
shall enure, for the benefit of tlie person injured, 
is not conclusive of tlie question, although it 
may be a cogent & weighty consideration, other 
matters also have to bo considered (Vaughan 
Williams, L.J,).— Uroves v. Wimborne (TjOrd), 
[1898] 2 Q. B. 402 ; 07 L. J. Q. B. 802 ; 79 Jj. T. 
284 ; 47 W. K. 87, 0. A. 

Anvotaliam .'—Consi. Watkins v. Naval Celliery Co. (1897), 
Ltd., riHll] 2 K. B. 162 ; Butlor (or Black) v. Fife C^oul 
Co., (19121 A. C. H9 ; Woods v. Winsklll, 11919) 2 Ch. 
.903, Apld. H. V. Mai'shlaud Sraceth & Fen District 
Comrs., 11920] 1 1C. B. 15.7. Consd. Scaiumcll v. Attlee 
(1928), 4.5 T. L. U. 7.5. Re!d. CrossQeld v. Manchester 
Ship Canal Co. (1904), 73 L. J. (3i. 345 ; David v. Britannic 
Merthyr Coal Co., [1909J 2 K. B. 14G ; .loiics r. 
Canadian I’acihc Bv, (1913), 83 L. J. P. C. 13 ; Himmonds 
r. Newport Aborcarn Black Vein Stoani Coal Co., [1920] 
3 K. B. 131 ; Fowler r. Kibble, [1922J 1 Ch. 487 ; Philbps 
V. Britannia Hygienic Ijaundry Co., [1923] 2 K. B. 832 ; 
Dow V. United British S S. c;o. (192«), 139 L. T. 628. 
Mentd. Gibson r. Duukerlcv, Lccs Sc Sykes, Third i’artics 
(1910), 102 L. T. 5H7 : I’ursell v. Clement Talbot (1911), 
111 L. T. 827, 

Particular instances.] — See Titles passim. 

D. Injunction. 

Sec, generally, Injunction, Vol. XXVIII., pp. 
3.'55 et aeq. 


Sect. 0. -TRANSACTIONS FORBIDDEN BY 
STATUTE. 

1859. Voidness by statute — Whether distinguish- 
able from voidness at common law.] — 1 lliink 
there is no difference between things made void 
by Act of Parliament Sc things void by the common 
law. . . . There has been a distinction mentioned 
between a bond being void by statute, & at 
common law, & it is said tliat in the first case, if 
it be bad, or void in any part, it is void in ioto ; 
but that at common law it may be void in part, 
& good in part, but this jiroves nothing in the 
present case ; the judges formerly thought an 
Act of Parliament might be eluded if fhey did 
not make the whole void, if part was void ; it 
is said tlie statute is like a tyrant, where lie comes 
he makes all void, but the common law is like a 

PART VIII. SECT. 6. 

1859 i. Vaidness lyy atatutc — Whetlier 
distingwiHhdble from voidness nt common 
law. ] — Where a statute prohibits under 


nursing father, makes only void that part where 
the fault is, & prosiTvos the rest (Wilmot, C.J.). 
— Collins v. Blantern (1707), 2 Wils. 341 ; 95 
E. R. 847. 

Annotalions Consd. Gas Light & Coke Co. v. Turner 
(1839), .5 Bing. N. C. 606. Eefd. Master v. Miller (1791), 
4 Term Hep. 32() ; Kerrison v. Cole (1807), 8 East, 231 ; 
Morgan r. Horseman (1810), 3 Taunt. 241 ; Fletcher v. 
Sondes (1827), 1 Bll. N. S. 144 ; Hill V. Manchester & 
Salford Waterworks t!o. (18.31), 2 B. & Ad, 544 ; Picker* 
Ing r. Ilfracombe By. (1868), L. 11. 3 C. P. 235 ; lie 
Coltnmn. Coltmun v. Coltman (1881), 45 L. T. 392 ; Bar- 
clay V. ITarsmi, (1893] 2 Ch. 1.54, Mentd. Pole r. Har- 
robin (1782), 9 East, 415, n. ; Drago v. Ibberson (1798), 
1 Esp. 643 ; Edgeoinbe Roda (1804), 5 East, 294 ; 
I’axton I’opharn (I808h 9 East, 408 ; Grevllle v. Atkins, 
etc. (1829), 4 Man. A By, K. B. 372 ; Edwards v. Brown 
(1831), 1 Cr. & J. 307 : Prole v. Wiggins (1836), 3 Bing. 
N. C. 230; Klrwan v. Goodman (1841), 9 Dowl, 330; 
Ward V. Lloyd (1843), 6 Man. & G. 785 ; Keir v. Leoraan 
(1816), 9 Q. B. 371 ; Higgins r. Pitt (1849), 4 Exeh. 312 ; 
Benyon r. Nettlefold (1850), 3 Mac. & G. 94 ; Beynell 
V. Sprvo (1852), 1 De G. M. & G. 660 : Royal British Bank 
r. Turquaud (1855), 5 E. & B. 248 ; Meyers r. Sari (1860), 
9 W. It. 96 ; Nawal) Sidhee Nuziir Ally Khan v. Rajah 
Ojoodhyaram Khun (1866), 10 Moo. Ind. Ann. 540 ; 
Tnylor v. Chester (1869), L. R. 4 Q. B. 309 ; U augh v. 
Morris (1873), 42 L. J. Q. B. 57 ; Hawllngs v. Coal Con- 
feiimors* Assocn. (1874), 43 L. J. M. C. Ill ; Hegarty r. 
Shine (1878), 14 Vox, V. (;. 124 ; Rourke v. Mealy (1879), 
41 L. T. 168 : Yorkshire Ry'. Waggon Co, v. MacLuro & 
Cornwall Minerals Ity. (1881), 45 L. T. 747 ; Rcichol t*. 
Oxford (Bp.) (1887), 35 Ch. D. 48 ; Kearley v. Thomson 
(1890). 24 Q. B. D. 742 ; Hermann v. Chailesworth 
(1905), 74 L. J. K. B. 620 ; 7.V Boblnson’s Settlmt., Gant 
V. Hobbs (1912), 106 L. T. 443 ; lie Worthington, Ex ]). 
J'athO Frercs, (1914] 2 K. B. 299. 

1860. Statutes denying legal effect to instruments 

“ Distinguished from statutes declaring Instruments 
void to all Intents.] — Distinction between Acts of 
Parliament, denying legal effect to instruments, 
as the Act for enrolling bargains & sales, ifc tlie 
Registry Act, & Acts, declaring instruments void 
to all intents ; as the annuity & the Ship Registry 
Acts. Notwithstanding the former, the party is 
bound in equity by the contract. — D avis v. 
Strathmore (Earl) (IHIO), ](> Ves. 419; 39 

B. R. 1013. 

.i)inoliillons • — Consd. Greaves v. TofleUl (1880), 14 Ch. D. 
563. Refd. Tunstall »• TrapiK-s (1829). 3 Sim. 286; 
.'•’kcH'leH 1 .Shearly (183(i), 8 Sliii. 153; Willis v. Biuwii 
(1839), 10 ,^ 111 ) 127, Bonham r Keane (1861), 3 De 

(}. F A J. 318, /iV Monolllhle Bulltling (kt., Taeon e. 
Monolithic Building Co., [1915] J Ch, 64 3, 

1861. Action on illegal transaction -Duty of 
court to take objection.]- -If the ct. is satisti«>d tliat 
a tran.saction is illegal or unenforceable by statute, 
it must take the objection itself althongli the 
parties may not wisli to raise the point. — SociKTti 
DES II6tet.s RFunih (Soch^;t6 Anonyme) v. 
Hawker (1913), 29 T. L. B. 578 ; on appeal 
(1914). 30 T. L. K. 423, ('. A. 

Contracts rendered illegal by statute 
Contract, Vol. XIT., pp. 209-274, Nos, 2200- 
2244. 

Conflict of laws.]— See Conflict of Law.s, 

Vol. XI., pp. 401-400, Nos. 724-7.52. 

Particular instances .] — See Tm^s passim. 


Sect. 7.— EXCUSES FOR NON-OBSERVANCE OF 

STATUTES. 

SUB-.SECT. 1. IGNORANTIA JURIS NON 

EXCUSAT. 

1862. Application of principle — General rule.] — 

Note, an Act of Parliament has every man’s con- 
sent as well to come, as present, & so he is hero 
an author of his own hurt, & also he must hold 
it as the Act gives it, having power to bind every 

hiblt the other party to the agreement 
from roceiviug such expenses, or Im- 
pose a penalty upon him for so doing. 
— O’Brtrn V. DlLUlN (1858), 9 I. C!. 
L. R. 318 ; 11 Ir. Jur. 43.— IR. 


a penalty, any person from 
to pay certain expenses, an agreement 
to paV such expenses is Invalid. & no 
octioii is maintainable upon it, although 
the statute does not expressly pro- 
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man s right ; eitlior finally or sub modo, as hore 
it is for the first taker ; & therefore are savings 
or strangers rights in Acts of Parliament. — D un- 
combe V. Wingfield (1618), Hob. 254 ; 80 E. li. 
400. 

AnnotatioiiR : — Reid. lie Airey, A<roy v. Stapleton. [1897] 1 
Ch. 164. Mentd. Wakeman r. Blackwell (1676), 1 Mod. 
Ilep. 218 ; Kliif? v. DilUston (1088), 1 Show. 8.3 ; Syinouds 
V. Cudmore (1691), 12 Mod. Bep. 32 ; Lodge v. Jennings 
(1714-27), Glib. Ch. 255 ; Withara v. Lewis (1744). 1 
Wlla, 48 ; Goodrlght d’HolTe v. Harwood (1773), liofft, 
282 ; Corner v. Shew (1838), 2 Jur. 761 ; WoodrotTe v. 
Doe d. Uanlell (1846), 15 M. & W. 769. 

1863. — (1) If a discretionary power 

was meant t-o be given, the power would have been 
expressed in the clearest language. 

(2) Every man is pre.sumed to know the law & 
perhaps more emphatically the statut^c law of 
the realm (IjOKD (hiELMSFOUD). — Carter v. 
McLaren (1871), L. R. 2 8c. & Div. 120, 

1864. Public statute.] — This Act is a public 

Act accessible to all, <fe suppo.sed to be known to 
all (Jervis, (].J.). — East ANGi.rAN Ry. Co. ik 
Eastern Countiics Ry. ('o. (1851), 11 C. B. 
775 ; 7 Ry. & Can. Cas. 150 ; 2J L. J. C. P. 2."i ; 
18 I.. T. O. 8. i;i8 ; 10 Jur. 240 ; 128 E. B. 080. 
/innoiufinns : — Apld. MoGregor v. Dover & Deal Ry. Co. 

(1852), 7 Ry. A; (’an. Cas. 227. Refd. Eastern (Jounties 
Ry. r. Haw'kos (1855), 5 H. L. Cas. 331 ; Taylor v. 
(’hichcfiter & Mldhurst Ry, (1867), L. R. 2 Exeh. 3.'>r. , 
Ashhnry Ry. Carriage & Iron Co. r. Riche (187.'»), L. R. 
7 11. 1,. 653 : A.-G. r. G. E. Rv. (1879). 11 C4i. D. 449. 
Mentd. South Yorkshire Ry. N River Dun Co. r, G. N. 
Ry. (1853), Exeh. 55 : Bostock v. North Staflordshlre 
Ry. (1855), E. & H. 798 ; Norwich Corpu. v. Norfolk 
Rv. (1855), E. <fc B. 397 ; Royal British Bank v. Tur- 
quiind (1856), 0 E. A B, 327 , Slirewshury &: Birmingham 
Ry. V. N. \V. R}’^ (1857), 6 II. ]-, C!aw. 113; Butcinan 
Ashton-nndcr-Lync Corpn. (1858), 3 H. 6c N. 323 ; 
Rogc'rs r Oxford, Worcester A' Wolverhampton Rv. 
(1858), 2 Di- G. J, 662 ; L 13. N S. C. Rv. r. h. & S W. 
Hy. (1859), 4 Do G it J. 362 ; Hammersmith & (hty Rv. 
V. Rrand (1869), L R. 4 H. J,. 171 ; Driver v. Kingston 
Highway Board (1871), 24 L T. 480; Evershed v. 
L. & N. W. Rj'. (1877), 3 Q. 13. D. 134. 

1865. Private statute,] — Where a co. is 

created by Act of Parliament, ha4ing jiriviloges 
& rights granted to them, & liabilities 6c duties 
imposed upon them, m respect of their incorpora- 
tion, partii's dealing with them mu.st be taken to 
be cognisant of the provisions of tbe Act of l*arlia- 
ment granting those pri\'ileges 6c rigfits 6c imposing 
those duties & liabihtit'S, although it be a private 
Act (Erle, C.J.). — Cahill v. London & N(41ith 
Western Ry. Co. (1861), 10 C, B. N. S. 1,54; 20 
Ti. J. V. P. 289 ; 4 L. T. 246 ; 7 .Tur. N. S. 11<)4 ; 
9 W. R. 652; 142 E. U. 109; affd. (1862), 12 
C. B. N. S. 818, Ex. Cli. 

Aniw»(r/(/ons ; - Refd. I’liolps r. L. 6c N. W. Rv. (1865), 12 
L. T. 496 ; Austin r. G. W. By. (1867), 8 11 & S 327 , 
Macrow v G. W. Ry. (1871), Jj. IJ. 6 (). B. 612 ; Wilkiu- 
aon V. I.. y. Ry„ [1907] 2 K. B. 222. 

1866. — — Persons of humble station.] — 1 do 

not see how the laiv is to be administered so a.s 
to be acceptable to reasonable persons unle.ss 
allowance is made for the want of knowledge on 
the part of persons in humble life (Law, J.). — 
Hook v. Hook 6c Brown, [1917] P. 56; 86 

L. J. P. 41 ; 116 L. T. 282 ; 22 T. L. R. 181 ; 
61 Sol. Jo. 284. 

1887. Statute making continuous proceeding 

unlawful — Whether reasonable time to be allowed 
for discontinuance.] — Before a continuous Act or 
proceeding, not originally unlawful, can be treated 
as imlawful by reason of the passing of an Act of 
Parliament by wliich it is in terms rnade so, a 
reasonable time must bo allowed for its discon- 
tinuance (Baggallay, J>..T.). — Burns v. Nowell 
(1880), 5 Q. B. D. 444 ; 49 L. J. Q. B. 468 ; 42 


L. T, 342 ; 44 J. P. 828 ; 29 W. R. 39 ; 4 Asp. 

M. L. C. 323, C. A. 

— Particular Instances .] — See Titles passim. 


tSuB-KEcT. 2 . — Act of God. 

1868. General rule --Performance excused.] — 

Wc are of opinion that, as tlie duty of applt. to 
give such notice was cast upon liim by the law, 
not by his own voluntary contract, lie is excused 
froni performing that duty by its becoming im- 
possible by the act of God (Patteson, J.), — R. 
V. Leicestershire J.T. (1850), 15 Q. B. 88; 4 
Now Mag. Cas. 83 ; 4 New Soss. Cas. 124 ; 19 
L. .T. M. C. 209 ; 15 L. T. O. S. 132 ; 14 J. P. 
542 ; 14 Jur. .5.50 ; 117 E. K. 301. 

Annotations : — Apld. Marsland v. Taggart. [1928] 2 K. B. 

447. Mentd. Tipperary Cane (1875), 3 U'M. & 11. 19, 

1869. .] — The only question is, 

whether there is any impediment to the recovery 
of the debt for which he is constituted a creditor 
by reason of there being a non-com]>lianco with 
this provision & if that compliance is shown to 
have been rendered impossible, not by liis neglect , 
or in consequence of liis own act, but by the act 
of God, it would bo impossible, consistently 
with the established principles of lav', to hold 
that ho has lost liis right through a provisional!' 
or directory clause which it was impossible for 
him to comply with (Lord Westrury, C.). — 
Campbell v. Dalhousie (Earc) (1868), L. R. 1 
Sc. & Div. 259 ; 22 L. T. 879, H. L, 

1870. .] — River Wear Comrs. v. 

Adamson, No. 105, ante. 

Application of rule.] — Sec Titles passim. 


SuB-sp’X'T. 3 . — Waiver. 

1871. Waiver by party benefiting.] — A party 
who has a benefit given hhn by statute, may 
waive it if he thinks fit (AliDERsoN, B.). — Graham 
V. Tngleby (1818), 1 Exeh. 651 ; 2 New Pract. ('as. 
52 ; 10 L. T. O. S. 207 ; 154 E. R. 277. 

Annotation : — Apld. Park Gate Iron Co. v, Coates (1876), 

L. R. 5 C. r. 034. 

1872. It is not a, mattc'r with winch tin* 

public are concerned. If this be so. it falls !vithm 
the rule that either party may wai!'e inovisions 
which are for his own benetit (Bovjll, C.J.), — 
Park CJate Ikon Co., Ltd. r. Cdates (1870), 
1.. R. 5 C. P. 631 ; 29 L. J. C. P. 217 ; 22 L. T. 
658 ; sub nom. CoATEs r. Park(jate Iron Co., 
18 W\ R. J)28. 

Annotnhons : — Mentd. EranceH r. Dowiloswcll (1874), L. R. 
9 (’ 1*. 423 ; R. r. J^oiulon .TJ . Kjt p. East London \\ ater- 
\vork8 Co. (1897), 66 L. J. Q. B. 262, 

1873. -.]-— A statute or charb'r having the 

force of a statute? may bo waived by the i)arty 
for whose* benefit it was enacted so as to render 
the acts of p(?rsons disregarding it legal. — 
Goldbmid V. Great Eastern Ry. Co. (1882), 
25 Ch. 1). 511 ; 52 L. J. Ch. 271 ; 49 L. T. 717 ; 
22 AV. R. 241, C. A. ; on appeal Great Eastern 
Ry. Co. i\ Goldsmid (1881), 9 App. (’as. 927, 
H. L. 

Annatalions : — Refd. Toronto Corpn. r. Russell, [1908] A. C. 
493. Mentd. A.-G. v. Homer (1884), 14 6. 13. D. 215 ; 
Ahergavenny Improvement Conirs. v. Straker (1889), 42 
Ch. 1). 83 ; Birmingham Corpn. v. Fosto (1894), 70 
L. T. 371 ; HampNtead Corpn. v. Mid. Ry., 11904] 2 K. B, 
802; Wilcox v. Steel, [1904] 1 (4i. 212; Stepney 13. C. 
r. Gingell & Foskett (1909), 100 1 j, T. 629; Haynes r. 
Ford, [1911] 1 Ch. 375 ; A.-G. v. Homer, [1913] ‘2 Ch, 
140 ; Hommerton v. Dysart, [1916] 1 A. C. 57 ; Selby 


PART VIII. SECT. 7. SUB-SECT. 1. 
1867 i. Ajfplicntian of principle — 


Statute making continvaus proceeding Lkvi.ve, [1927] 1 1). L. R. 740 ; 46 
imlawfuJ — Whether reasonable tmie to Can. Crim. Cas. 312; 36 Man. L. R. 
I>e alhnred for (hscontinuanre.]—)', r. 95; 11926] 3 W. W. 11. 550, — CAN. 
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Statutes. 


Sect. 7 . — Excuses fornon-obaervance of statutes : Sub- 
sects. 3 <£: 4. Part IX. Sect 1: Sub -sects. 1 
cfc2, A., B. & C.^ 

v-r [15)17] 1 K. B. 73G : Morpctti Corpii. v. 

Northuraberlarwl Farmers' AnetJon Mart Co., flt)21] 2 
Ch. I 5 i ; Bowhurst v. Halford (irdns., [1925] Ch. 055. 

1874. ■.] — These being things entirely for 

Jus own benelit, he can undoubtedly waive the 
notice (Lord Atkin.son). — Torcwto Corpn. v. 
RUS.SELI., Ll»08] A, C. 493 ; 78 L. J. P. O. 1 ; 99 
L. T. 738 ; 24 T. L. R. 908, P. 0. 

1875. Unless expressly forbidden by statute.] 

—In all the cases refon*ed to in argument, in whicli 
the Legislature has intended to enact that a person 
shall not be allowed to contract liimself out of an 
Act of Parliament, very express words have been 
used. As a general rule the entire freedom of 
contract has been preserved (Fieud, .T.). — Ghif- 
FTTHS 7'. DrTDLEV (Eari.) (1882), 9 Q. B. D. .S.'')7 ; 
51 J.. J. Q. B. .543 ; 47 L. T. 10 ; 40 .T. P. 71 1. 

Davldsson v. Hill, [1901] 2 K. B. 
i, T* T MerHoy Docks & Harbour Board (1905), 

I loorti 1 Trunk By. of Canada, 

i 0 1 ?] Columbia Electric By. v. (lontllc, 

U914] A. C. 1034 ; Haydock v. Goodler, [1921] 2K. B.384; 

K. B. 703 ; BuBHollr. Budd, 
[192.1] A. .309.: D('wburst v. Salford Grdna., [1925] Ch. (>55. 

T*^ — Parliament would legishite 

to little purpose if the objects of its case might 
supplement or undo the ivork of legislation by 
making a definition clause of their own. People 
cannot escape from the obligation of a statute 
by putting a private interpretation upon its 
language (Lord Macnaohten). — Netherseal 

(JoLLTERY Co. V. BouiiNE (1889), 14 App. Cas. 
228 ; 59 I.. J. Q. B. (Ui ; (il L. T. 125 ; 54 J. P. 
84, H. L. ; aff{/. S. (5. sub nom. JIourne v. Netheh- 
SEAL COLBIERY Co. (1888), 20 Q. B. D. 006, C. A. 
Annoiatwnn .'--Mentd. Brace i*. Aborcarn Colherj* Clo., 
HugRluH r, London & South Wales Colliery Co,. [1H91] 
i 77 koaniey t\ Whlloliavon Colliery Co.. [189.11 

• Humble v. Humphreys (1901), 8.5 J,. T. 
oO.l : Coltnoss Iron Co. v. Dobbio, [1920] A. C. 91G. 


1877. Estoppel — Inapplicable to statutes.] — The 

doctrine of estoppel cannot be applied to an Act 
of Parliament. Estoppel only applies to a con- 
tract inter paries, & it is not competent to parties 
to a contract to estop themselves or anybody 
else in the face of an Act of Parliament (Bacon, 
V.-O.). — Re Htapleford Colliery Co., Barrow’s 
Case (1880), 14 Ch. D. 432 ; 49 L. J. Ch. 498; 
41 L. T. 755 ; 28 W. R. 270. 

Annoiations -Beld. Wilkes r. Spooner. [1911] 2 K. B. 
473 : Weston v. Falrbrldge, [1923] 1 K. B. 6G7. Mentd. 
Ledbrook v. Passman (1888), 57 L. J. Oh. 855 : Jir 
London ('elluloid Co. (1888), 39 Cb. D. 190 ; 7?c Bailway 
Tbne Tables Publisblng Co., Ex p. Handys (1889), 42 
Ob. D. 98 ; Wallis 7'. Hands (1893), 68 L. T. 428 ; R. r. 
S. E. By, Co. (1910), 74 J. P. 137 ; Gordon r. Holland 
(1913), 82 L. .T. P. O. 81. 


Mitr-seot. 4. — Other Cares. 

1878. Dispensation by court.] — (1) A ct. of law 

has no power to grant a dispensation from 
obedience to an Act of Parliament & ought not 
to substitute, for an injunction to obey a statute, 
an undertaking by parties merely to do their 
best to obey, 

(2) In an action by the A.-G. complaining of a 
breach of a public statute by a public body the 
ct. is not bound, on proof of the breach, to grant 
an injunction, but may allow defls. a reasonable 
time witliin w'hich to comply with the statute. — 
A.-G. V. Birmingham, Tame & Rea District 
Drainage Board, [1912] A. C. 788 ; 82 L. .T. 
Ch. 45 ; 107 L. T. .353 ; 70 .1. P. 481 ; 11 L. (i. R. 
194, H. L. 

Annotatiom .‘—Keati. A.-G. r. Korr & Ball (1911), 79 
,T. P. 61 ; Countess War\^ck S.S. Co. v. Le Nickel Hoc. 
Anon., Anglo -Northern Trading Co, r. Emlyn, .Tone.s & 
Williams (1917). 87 L, .7 K. B. 309 , Metropolitan Water 
Board c. Dick Kerr, [1917] 2 K. B. 1 ; Bobln‘^oti r. 11., 
1192) 1 3 K. B. 183. 


Part IX. — Repeal. 


Sect. L— HOW ARISING. 


Sub-se(’t. 1. — In General. 


1879. Express^ language.]— Act of Uniformity, 
l.joH (c. 2), s. 25, must be read together with the 
order made thereunder by the Advertisements 
of the Queen in 1506, & tlu' law .so understood 
acted upon & enforced from 1500 to 1002, except- 
ing a brief interval, cannot be repealed ivithout 
a distinct & repealing enactment or an enactment 
inconsistent & irrecjoncilable therewith. — Rids- 
DALR V. Clipiyjn (1877), 2 P, D. 270 ; 40 L. J. 
P. C. 27 ; .30 L. T. 805, P, C. ; varying H. C. sub 
nom. Clifi'on v. Ridsdale (1870), 1 J*.'d. 310. 


Annotaliom Refd. fit. John the Baptist, Tlmborhill 
\ • ^Oro-Booth V. Manchester (Bp. 
Mentd. Combo v, Edwards (1877 
2 P. D. 351 ; Howard v. Bodlngton (1877), 2 P. D. 203 

2 P. D. 125 . Hughes r. Edwart 
1: V. Dale (1879). 43 J. 1 

220 Ite fit, Lawrence. Pittlrigton (1880), 5 P. D. 131 
Comljo V. De la Boro (1881), G P. D. 157 ; Hey wood i 


Manche8(.or (Bp.) ( 1881 ). 12 Q. B. D. 401; The Vora 
Cruz (No. 2) (1884), 9 1». 1). 9G : B. 7). London (Bp.) 
(1889), 23 D. B. 1). 414 ; Allcroft r. London (Hp.) & fit. 
I'anl’s, Lighten v. London (Hp.) Ar fit. Paul's (1891). Gl 
L. J. Q. B, g 2 ; Tooth v. Power, [1891] A. C. 284 ; Bead 
V. Lincoln (Bp.), [1892] A, C. G44 ; St. .fohu Pendlebury 
V. .St. John Pendlebury. [1895] I‘. 178 ; Barshara, fiuflolk 
V. Bursbam, fiuflolk, [189G1 P. 25G ; Great Bardfiold v. 
All Having Interest. [1897] P. 185 ; Biohmond & St. 
Matthias, Blchmond r. All Persons Having Interest, 
[1897] I’. 70; Ite Robinson, Wright v. Tugn'oll, [1897 J 
1 (9i. 85 ; h’c fit. Mark's, Marvlebono Boad, fit. Mark’s 
r. fit. Mark’s. [1898] P. 114; lie fit, Anselm, Pinner, 
1190] ] P. 202 : Davey v. Hlnde, [1903] P. 221 , Paignton 
r. AH Having Interest, [1905] 1*. Ill ; Re Christ Church. 
Ealing. [1906] P. 289 ; Markham a. Shlrehrook, [1906J 
P. 239 ; .St. John the Evangelist, Clevedon v. All Having 
Juterost, [1909] P. 6 ; .St. I'au], Bow Common v. fit. Paul, 
Bow Common, 11909] 1^. 245 ; fit. Paul, Bow Common 
(1912), 28 T. L. B. .584 ; P’owke v. Berlngton, [1914] 2 
Ch. 308; lie fit. Paid’s, Carlisle, [1919] P. 134; Ite 
Tenbury Parish Church (1919), 30 T. L. II. 188 : Re St. 
Luke’s, Southport (1920), 3G T. L. B. 733 ; Vincent v. 
fit. Magnus the Mariyr, etc., [1925] P. 1 ; Capel fit. Mary, 
Suffolk V. Packard, [19^7] 1’. 289 ; Re Article X of Articles 
of Agreement for Treaty between Great Britain & Ire- 
land (1928), 45 T. L. U. 57. 


PART Vlll. SECT. 7, SUB-SECT. 3. 

1876 1. JVairer by party benefiting— 
Unless expressly forbidden by stntute.j — 
Dklai’OUR V. MUKJPHY (1848), 13 I. L. B. 
195 ; 1 Ir. Jur. 46. — IR. 


PART VIII. SECT. 7, SUB-SECT. 

k. of — MiDLOTr 

CorNTY Council v. PuMPiiKHflTov 


(•o., Ltd., Midlothian County Coun 
cm c. Oakbank Oil Co„ Ltd. (1904) 
G F. (Ct, of SesB.) 387. — SCOT. 

1. Desuetmle.) — M'Aka v. Kdiv 
PUKOH MaOI.sTRATES, [1913] fi. C 
1059; 60 .Sc, L. B. 829 ; [1913] 1 

fi. L. 'r. no.— SCOT. 


PART IX. SECT. 1. SUB-SECT. 1. 
1879 I. Erjtress language.]— 2Q & 30 


Viet. c. 51, 8. 217, lias not been re- 
pealed, though marked effete in the 
schedule prefixed to & not re-enacted 
in 36 Viet. c. 48 (OO. — Scottihii Ameri- 
can Investment Co. v, Flora Village 
Corrn. (1881), 6 A. 11, 628.— CAN. 

m. Statutes inconsistait u'ith rules.] 
— Re Colenutt & North Colchester 
Township (1889) 13 P. 11. 253.— CAN. 
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Part IX. — ^Repeal. 


1880. .] — The provisions of an earlier Act 

may be revoked or abrogated in particular cases 
by a subsequent Act, either from the express 
language used being addressed to that particular 
point, or from implication or reference from the 
language used (North, J.). — Re Williams, Jones 
V. WllJ^iAMS (1887), 30 Ch. D. 673 ; 57 L. J. Ch. 
264 ; 67 L. T. 756 ; 36 W. B. 34. 

1881. Effect of Statute Law Revision Act.] — 
A Htatute Law Revision Act does not alter the 
law, but simply strikes out certain enactments 
which have become unnecessary (Joyce, J.). — 
Robins v. Robins, 11907] 2 K. B. 13 ; 76 L. J. 
K. B. 649 ; 96 L. T. 787 ; 23 T. L. K. 428. 
Annotation Mentd. Boatt.y v. Boatty, [1924] 1 K. B. 807. 

Repeal of implication.] — Sec Sub-sect. 2, post. 


Sub-sect. 2. — Repeal by Implication. 

A. In General. 

1882. Possibility of.] — R idsdale v. C!i.ifton, 
No. 1879, ante. 

1883. .] — Re Williams, Jones v. Williams, 

No. J880, ante. 

1884. ^.] — There is no doubt that a repeal 

by implication is just as effective as by express 
words (Lord (/OLEridge, C.J.). 

'IJio general rule is that when you have an Act 
of Parliament enacting particular provisions & 
in a subsi'quent Act there are provisions which 
ar<‘ inconsistent with the provisions of the llrst 
Act both enactments cannot stand together, 
^riie enactment in the si'cond Act stands & repeals 
the enactment in the first Act. Of course from 
the ni'cessity of the case, it is an implied & not an 
express repeal (Cave, J.). — Summers v. Holborn 
Disthk’T llOARD OF WoRKH, [1893] 1 Q. B. 612; 
t>2 L. J. M. C. 81 ; 68 1.. T. 226 ; 57 J. P. 326 ; 
•11 \V. U. 145 ; 9 T. L. U. 274 ; 37 Sol. .To. 270 ; 
5 R. 281, 1). ('. 

Annotations — Refd, Wyatt r Gems, [189.3] 2 Q. B. 225 ; 

Keep V. Ht. Mary’s Newington Vestry, Austin r, St. 

Mark's Ne.wJngton Vestry. [1894J 2 Q. Jl. 52i. Mentd. 

Baker r. Bradley (1910), 10;i L. T. 253. 

1885. Presumption against.] — T he India, No 
2007, post, 

1886. .] —We ought- always to be most 

careful on holding an Act of Parliament to be 
rejiealed by implication (Keating, .T.),— Chorlton 
V. Tonge Overseers (1871), Ij. R. 7 (\ P. 178; 
1 flop. A Colt. (532 ; 41 L. ,1. C. P. 33 ; 26 L. T. 
25 ; 20 W. R. 338. 

Annotation : — Mentd. Ilall v, Jones (1914), 81 L. J. K. B. 

973. 

B. Intention to Repeal. 

1887. Necessity for.] — Whether a suhsequoni 
statute affirmative is a repeal of a former statutt‘ 
made concerning the same matter is a large field 
to walk in, & no way pertinent- to this case, for 
all those statutes depend iiiion the penning ; & 
the intent of the makers must be collected out of 
the words, how far tiiey meant to repeal or con- 
firm ; & therefore leaving that consideration, I 
shall rat Ik t’ betake myself to that which is more 
pertinent to our purposes ; which is, that statutes 
introductiv'c of a new law penned in the affirmative, 
do always repeal former statutes concerning the 
same matter as implying a negative ; «fc if this be 
a new estate in this office created by this Act of 
Parliament, as plainly it is, it being different 


from that which was the former estate by the 
statute of Henry VIII., I take it this statute 
introducing a new law, being in the affirmative, 
does plainly imply a negative (Eyres, .1.). — ■ 
Harcourt V. Fox (1693), as reported in 1 Show. 
506 ; 89 K. R. 720 ; on appeal, sub nom. Fox v. 
Hargourt, Show, Pari. Cas. 158, H. L. 

Annotations Saunders v. Owen (1698), 12 Mod. 

Rep. 199 ; Harding y, J’ollock (1829), 6 Bing. 25 ; Leoon* 
Held V. Tliornely, [1926J A. (J. 10, 

1888. .] — Middleton V. Crofts, No. 10, anU. 

1889. .{ — There arc several cases ... to 

show, that where the intention of the legislature 
was apparent, that the subsequent Act should not 
have such an operation, there, even though the 
words of such statute, taken strictly & gram- 
matically, would repeal a former Act, the cts. of 
law, judging for the benefit of the subject, have 
held, that they ought not to receive such a con- 
struction (Lord Kenyon, C.J.). — WnA.TAMS v. 
Pritchard (1790), 4 Term Rop. 2 ; 100 E. R. 
862. 

Annotations : — Apld. Tl, T. Poor Law ComiN., Ttr Si. Pancraa 
Parish (1837), 6 Ad. 6c El. 1 ; R. v. Poor Law Comrs,, 
Jte Whitechapel Union (1837), 6 Ad. & El. 34 ; Sion College 
V. London I'orpu., [1990] 2 Cj, B. 581. Mentd. Ur Stewart. 
V. Jones (1852), 22 L. J. Q. B, 1 ; Pontefract Asemt. 
Com, y. Hartley, Same y. Pontefract Park Trustees (1897). 
77 Jj. T, 565 : Sion College v. London Corpu., [19011 1 
' K. B. 617 : Netherlands 8toamboat Co, y. City of London 
Corpn. (1904), 68 .f. 1*. 377 ; Stewart y. Thames Con- 
servators, [1908] 1 K. B. 893 ; Associated Newspapers 
y. City of London (!orpn., [1914] 2 K. B, 603 ; Associated 
Newspapers v. City of London (’orpn., [1916] 2 A, C. 
429 ; Pole-Carew v, Craddock, [1920] 3 K, B, 109. 

1890. .] — The Mary, No. 155, ante. 

iSQi, .] — K r. Poor J^aw Comrs., Re St. 

Pancras Parish, No. 659. ante. 

1892. .] — The lanjmage of this sect, is as 

general as possible, making no exception of any 
kind as to parishes or places already under unions, 
or under the regulation of local Acts or otherwise, 
& it must therefore be so interpreted, unless it 
shall appear, from other i>artH of the Act, that its 
operation was meant to be qualified, or that, by 
giving the full meaning & effect to the words, it 
should be found to have the effect of repealing, or 
be inconsistent or int-erfere with, some prior Act 
of Parliament connected with the same subject, 
when, taking the whole of this Act & other Acts 
together, it was not so meant (Lord Denman, O.J.). 
— -R. V. Poor Law Comr.s., Re Whitechapel 
Union (1837), 6 Ad. & El. 31 ; 2 Nev. & P. K. B. 
8 ; Nev. & P. M. C. 303 ; Will. Woll. & Dav. 
440 ; 6 L. J. M. C. 114 ; 1 .T. P. 105 ; J .Tur. 428 ; 
112 E. R. 13. 

Annotations : — Msntd. H. »'• I’oor Law C'einrM., lit' Ilolhoru 
Union (1838). 6 Ad. & El. .56 ; R. r. St. James Parish, 
Westminster (1859), 33 L, T, O. H, 316, 

1893. .] -This rt. cannot, will not, do 

by implication that which ought to be done by 
an express act of the legislature (Denman, C..T,). 

■ — H. V. Lumsdaine (1839), 10 Ad. El. 157 ; 1 
Will. Woll. & II. 587 ; 18 i.. J. M. V. 69 ; 3 J. P. 
288 ; 3 Jur. 300 ; 113 E. R. 00. 

Annotations .-—Refd. North Manchester Overseers v. Wln- 
staiiloy, [1968] 1 K. B. 835. Mentd. K. v, Capel (1840), 
12 Ad. &. EJ. 382 ; Modland & Brown v. Paine (1858), 4 
Jur. N. S, 1283. 

1894. .J — East London Ry. Co. ?\ Thames 

Conservators, No. 703, ante. 

C\ I nconsistency hettvecn Statutes. 

1896. Later statute repeals earlier.] — Middle- 
ton r. Crofts, No. 10, ante. 


PART IX. SECT. 1, SUB-SECT. 2. 

- A. 

n. General rule.] — Acts to repeal 
by Iniplloatlou earlier Acts, must be 
inconsistent, must deal with the same 
subject-matter m\i8t he oo-oxteu- 


Rive.— K. V. PAKKKU (1865), 2 W. W. 
& A’B. 1.— AUS. 

1882 i. Possihihiv o/.] — 7?e MaoDou- 
GMX’s Estate, [1927 J 3 D. L. K. 464 ; 
11927] 1 W. W. H. 612 ; 21 .Sask. Jj. IL 
397.- CAN. 


PART IX. SECT. 1, SUB-SECT. 2.— C. 

1896 1. Later staiute repeals earlier .) — 
Bennett v. Minister for Public 
Works (1908), 7 C. L. H. 372.— 

AUS. 

1896 ii. 


.] — An affirmative statute 
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Statutes. 


Sect. 1 . — How arising ; Sub-sect. 2, C.] 

1896. .] — Where two Acts of Parliament, 

which passed during the same session & were 
to come into operation the same day, are repugnant 
to each other, that which last received the Royal 
Assent must prevail, & be considered pro tanio a 
repeal of the other. — R. v. Middlesex JJ. (1831), 
2 B. & Ad. 818 ; 1 Dowl. 110 ; 1 L. J. M. C. 5 ; 
109 E. K. 1347. 

Annotation Apld. Drltlsh Culunibia Electric Ry. r. 
Stewart, Point Grey Corpn. v. Stewart (1913), 83 L. J. 
P. C. 53. 

1897. .] — I admit we should reconcile the 

two statutes if it be possible ; but if both contain 
affirmative enactments which are inconsistent, 
they cannot exist together, & the later must pro 
tanio repeal the former (Tindax, C.J.). 

Wlien we find the Legislature using inconsistent 
language in two Acts of Parliament, w’e are bound 
to give an iut^erpretation which is consistent with 
the later statute (Park, J.). — Paget v. Foi.ey 
(1830), 2 Bing. N. C. 079 ; 2 Hodg. 32 ; 3 Scott, 
120 ; .7 L. J. V. P. 2.78 ; 132 E. R. 201. 

Annotations : — Refd. Sires r*. 'I’lioiiias, Strncliati v. Thomas 
(1840), 12 All. & Kl. .'i3G ; Dn Vlffler i\ Lee (1813), 2 llure, 
326. Mentd. Doe d. Aiifrell r. Anffell (1846), 9 Q. 11. 
328 ; Himtor v. NoelvoUls (18 1!)- .'iO). 1 II. & Tw. 644 ; 
Baines v. Lumlev (1868), 16 \V. P. 674 , Howitfc r Har- 
rington. 11893] 2 I'll. 497 ; Jones r. Withers (1896). 74 
].. T. 572. 

1898. , - - R. V. Poor L\av (’oairs., h'r 
WinTEcuAPEi. Union, Mo. 1892, ante. 

1899. — While we hold that a positive 

enactment is not to be repealed by inference, 
we must also act on the maxim leges postenores 
priores contrarias abrogant, Avherever it conies into 
operation (Lord Denman, C.J.). — R. v. St. 
Edmund’s, Salisbury (Inhabitants) (1841), 2 

Q. B. 72; 1 Gal. & Dav. 137; 10 E, J. M. U. 
138 ; 5 J. P. 483 ; 5 .Tur. 1100 ; 114 E. 11. 30. 

Annotations : — Mentd. 11. r. SnlTolk J J., TL r. Slmipahiro J.T., 
R. V. Lancablurc J J. (1811), 2 tj. B. 85 ; R. r. Hojward 
(1862), 31 L. J. M. C. 177. 

1900. .j — As the appeal given by the former 

statute is not taken aw'ay expressly, nor by neces- 
sary implication, it may still exist roncuiTently 
with that given by tlie latter, &, in tliis case, tin* 
objection woidd not prevail (Denaian, U.J.). — 

R. V. Haines (1847), 2 New Sess. Cas. 121 ; 14 
L. J. M. C. 107 ; 7 E. T. O. S. 410 ; 9 J, P. 788. 

1901. .J — We find here a suhsequent .statute 

with express provisions inconsistent with the 
previous one, 8 «fe 9 Viet. c. 21, incorirorating 
(hunty Rates Act, 1817 (c. 71), provides that- 
the action shall b.c brought within three months, 
&; must bo taken to repeal Eim Rations of Action 
& Costs Act, 1842 (c. 97), (Wilde, C..E). — Roden 
V. Smith (1849), 18 E. J. (’. I*. 12J ; 12 E. T. O. S. 
377 ; 13 J. P.1.73; 13 .Tur. 428, 

Annotations : — Consd. R. v. .Smith (1873), L. R. 8 Q. B. 
146. Refd. Jenkuu; r, G. C, By,, [1912] 1 K. B, 1. 


1902 . .j — S hrewsbury (Earl) v. Scott, 

No. 60, ante. 

1903 . .] — WTicre two statutes give authority 

to two public bodies to exorcise powers which 
cannot consistently with the object of the Ijegis- 
latm*c co-exist, the earlier must necessarily bo 
repealed by the later statute. — D aw v. Metro- 
politan Board op Works (1802), 12 C. B. N. S. 
161 ; 31 E. J. C. P. 223 ; 0 E. T. 353 ; 20 S. P. 
807 ; 142 E. B. 1104 ; sub nom. Dow v. Metko- 
politan Board of Works. 8 Jur. N. S. 1040. 

1904 . .] — Although the clauses relating to 

the rates chai’geable for gas in [an] earlier Act 
are not repc.-aled in express terms, yet where they 
are inconsistent with the provision of a later Act, 
that is sufficient to effect a repeal (Pollock, 
O.B.). — Great (hoNTRAL C«ar Consumers Co. v. 
Clarke (1802), 13 C. B. N. S. 838 ; 32 E. J. C. P. 
41 ; 11 W. R. 123; 143 E. R. 331 ; sith nom. 
Clarke v. (Jreat C1':ntral Gab Consumers 
t^o.. 1 N(‘W Rep. 127, Ex. Cli. 

Annotation Refd. 'I'lioriic i\ Aduiiia (1870), 40 L. J. M. C. 

52, 

1905 . The India, No. 2007, post. 

1906 . One statute may ho impliedly 

repealed by a subsequent statute necessarily 
inconsistent with it ; but then the inconsistency 
must bo so great that they cannot both bo to their 
full extent obeyed (Grove, J.). — Hill v. Hall 
(1870), 1 Ex. D. 411; 47 E. J. M. C. 173; 3;) 
E. T. 800 ; 41 J. P. 183. 

Annotations : — Distd. Ex p. London Corpn. (1883), 25 Ch. D. 

384. Apld. FJannagan r. .Shaw, [19201 3 K. 13 90, Refd. 

Gard r. Sewers (Jonvrs. (J883), 49 L. T. 326. 

1907 . .] — Where tw^o statutes an* incon- 

sistent with each other, the latter ofierates as a 
repeal, or at least as an alteration of the earlier 
must be taken to be the governing statuE?, unle.s.s 
an express statement is therein inserted that the 
govei'uing statute, unless an express statement is 
therein inserted that the formed’ Act shall not be 
interfered with (Bramwell, B.). — Bury v. 

CiiERHYHOiJvi (187(5), 1 Ex. 1). 4.77 : 35 L. T. 403 ; 
41 .T. P. 21. 

1908 . .] — When there is no repeal by 

affirmative words, in a subsequent Aet, of the 
provisions of previous Acts, the subsequent Act 
docs not oiierate to repeal those provisions unless 
it is inconsistent with them (Grove, J.). — 
Parson.s V . Tinlino (1877), 2 C. R D. 119; 4(1 
L. J. Q. B. 230 ; 35 E. T. 851 ; 41 J. P. 311 : 
25 W. R. 25.7. 

Annotations :—ReSd. Bowey v. Bell (1877), .36 L. T. .'>.60 ; 

Bowey v. Boll, Brooks r, Israel, North v. Bilton, Hiddons 

r. Lanrenoe (1878), 4 Q. B. D. 96 ; Garnott v. Bradley 

(1878), 3 App. Uas 914; Clark v. Wallond (1883), 62 

L. J. a. B. 321. Mentd. Creen v. Wright (1877), 2 C. P. D. 

351 , DevoTiKhlro r. Heiiiatito Steel C(k (1877), 30 L. 1. 

3.66; Mvers v. llefrics (1880), 49 L. J. Q. B. 260: Jie 

Woods Estate. Ex W'orks & BnilditiKs Cornrs. (1886), 

31 Ch. D. 607. 


Is a repeal of a precedent afllrinatlvo 
statute where its matter necessarily 
implies a negative, 6c the repugnancy 
Hueb that the two Acts cannot ho re- 
eoneiled - Ex p. Byunk (1874), 15 
N. B. JL (2 Pug ) 125.— CAN. 

1895 iii, ,] — Canapian Pacific 

By. Co. v. Edmo.vi>8 (1886), 1 B, C. B, 
pt. 2, 295.— CAN. 

1895 IV. — ■ .) — Mrariiv r. MeKi.v- 
AON (1889), 21 N. .y. It. (9 it. & G.) 
307.-- CAN. 

1895 V. .1 — Where two Acts are 

inconsistent or repugnant the later 
Mill 1)0 read as having Impliedly re- 
pealed the former. — U nited .Statf,s 
Havimi & Loan (k). v. Buteedok 
(Y. T.) (1905). 2 W. L. B. 471.— CAN. 

1896 Vi. .1- iMKi.DiniM V. Black 

(1916), 34 W. L. B, 314 ; 10 W. W. B. 
519: 27 I). L. B. 193 ; 22 13. C. B. 


571. CAN. 

1895 vii. — — .] — Neither sect. 13 nor 
scot. 1 I of Interpretation Act, it. 8. A., 
1922 (e, ] ), applies to cases whore the 
legislature has expressly stated that 
both an old & a now statute shall 
remain in force & that the only result 
of the new statute Is that Its provi- 
sions shall override those of the old 
Act where (here Is repugnancy. — B. 
V . StanelY (Alta.), [1925] 1 W. W. B. 
33 ; 14 Can. Crlm. Cas. 3CG.— CAN. 

1895 viii, .] — Statutes are not to 

he held to bo repealed by Implication, 
unless the repugnancy between the 
now provision & a former statute bo 
plain & unavoidable. — Sitapatiii 
Nayudi; r. B. (1882), I. L. B. 0 Mad. 
32.— IND. 

1895 ix. .1 — If there Is a clear 

inc'oiisihteney between two statutes the 


former must ho regarded us having 
been repealed by implication. — H. v. 
Toauiy (1889), 5 II. C. 382.— S. AF. 

1 896 X. — . ]— The test whether there 
has been a repeal by Implication is 
" are the iirovlslons of the later Act 
HO inconsistent with, or repugnant to, 
the provisions of an earlier Act that 
the two cannot stand together 1 If 
HO, Icffes poskr lores priores contrarias 
Mowhiiay Mimic'jPALiTY v. 
Veiwfkld, 1 1910 j a. P. D. 217.— S. AF. 

1895 xi. .]— If the provisions of a 

later Act are so directly in coutliot 
with those of an earlier one that the 
two cannot exist, together, then such 
latter portions, to the extent of the 
repugnance, must bo deemed to have 
l>oen Impliedly repealed. — Chotabhai 
V. Union Govkunment, [1911] App. D. 
13.— S. AF. 



Past IX.- 

1909. .] — It is a canon of construction that 

no statute is to be construed so as to repeal another 
statute, unless such construction is absolutely 
necessary, because the two cannot stand together 
(Denman, J.). — Tenterden Guardians v. Bt. 
Mary Islington Guardians (1878), 47 L. J. M. C. 
81 ; 38 L. T. 485 ; 42 J. P. 247. 

Annoialion : — Retd. II. v. Portaca Grdns. (1881), 7 Q. B. D. 
384. 

1910. .] — It docs not repeal it by implica- 

tion, because the two may be read together, &; 
some application may be made of the words in the 
later Act consistently with the existence of the 
words in the earlier Act (Brett, L.J.). — A.-G. v. 
Moore (1878), 3 Ex. D. 278 ; 38 L. T. 251 ; 2« 
W. K. 300, C. A. 

Annotations: — Refd. It. v. Tittorton, [IHDr)] 2 Q. B. 01; 
Nioliul V. Fearby, Nichol t'. llobluson, 1 1023 J I K. B. 
480. Mentd. Hulgh o. Wcafc (1893), 02 L. J. Q. B. 532. 

1911. .J — It is a well settled doctrine that 

an express provision is an Act of Parliament like 
this [Dispatch of Business, Court of Cliancery, Act 
1850 (c. 134)] is not repealed by general words in 
a subsequent statute wliich does not refer to it 
unless the two statutes arc necessarily inconsistent 
with one another (Kay, J .). — Ex p. London 
CORPN. (1883), 25 Ch. D. 384 ; 53 L. J. Ch. 0 ; 
49 L. T. 437 ; 32 W. R. 87. 

1912. — — —.|— When the second Act was passed 
reciting the first & saying that it was not repealing 
it, if it enacted a rule that was contrary to it it had 
really the effect of rc.'pealing it, & it was the same 
thing as if it had been repealed (Lord Blackburn). 
--Dobb.s V. Grand .Juni'Tion Waterworks Co. 
(1883), 9 App. Gas. 49; 53 L. J. Q. B. 50; 49 
L. T. 541 ; 48 J. P. 5 ; 32 W. R. 433, 11. L. 

A UTiotutions Mentd. SnilMi r, HirriuriKbam Corj>n. (1883), 
11 Q. B. IJ. 19.5 ; Bristol Waterworks Co. r. Uron, Urcu 
r, Bristol Waterworks (’o. (1885), 15 Q. B. IL (i37 ; Hay- 
ward r. East Loudon Waterworks Co. (1885), 49 J. 1’. 

4 52 ; Hondersoti o. Eolkstono Watorw'oiks Co. (1885), 

1 'r. L. J{. 329; West Middlesex W'aterworks (M. v. 
Cok'iiiaii, Coleman v. West Middlesex W'atcrworks Co. 
(1885), 11 Q. B. D. 529; tStovens v. Bishop (1887), 19 
O. B. 1). 442 : Sinllli v, BiruiiuKhani Ovei"seera (1888), 
22 0. B. ]). 211 ; Stevens r. Barnet Gas He Water Co. 
(1888), 57 L. .T. M. (’ 82 , Bone V. Watson, [1894] 2 Q. B. 
90 ; South Statloid-ihiro W'atciwvorks Co. v. Barrow 
(1897), 01 J. 1’. 001 : Walker v. Brisloy, Qnnter v. Fleiulnjf 
(1900), 09 \i. .1. 0. B. 875 ; Nurttiampton Corpn. v. Ellen 
(1901), 90 L. T. 71 , Metrojiolitan Water Board a. Strooton 
(1910), 102 L. T. 220 ; W’oking: Gus .X. W'atcr Co. v, Parker 
(1915), 80 J. P. 188. 

1913. .J — Wlien the repeal is not express the 

biu'dcn is on those wlio assort- tiiat tliero is an 
implied repeal to show tJjat the two statutes 
cannot stand con.sistentIy, the one with the other 
(Ciiri'Ty, J.). — Lybbe a. Hart (1883), 29 Ch. D. 
8 ; 52 L. T. (134 ; r/ffd. (1885), 29 Ch. D. p. 17 ; 

51 L. J. (h. 800 ; 1 T. L. R. 235, C. A. 

Annotations: — Mentd. cnegrg v. Hands (1890), 4 4 Ch. D. 
503 ; Chapman «. Smith, [1907] 2 Ch. 97. 

1914. .] — Where the provisions in two Acts 

of Parliament are clearly inconsistent, then there 
is of necessity an implied repeal of the inconsistent 
I)rovision3 of the earlier Act (Field, J.). — R. v. 
Inland Revenue Comks. (1888), 21 Q. B. D. 509 ; 

52 J. P. 390 ; 30 W. R. 090 ; sub no/n. R. v. 
Inland Revenue Comrs., Ee Empire Theatre, 
57 L. J. M. C. 92 ; 59 L. T. 378 ; 4 T. L. R. 519, 
D. C. 

1915. .] — Kutner V. Phillips, No. 1950, 

post. 

1916. .] — The test of whether there has 

been a repeal by implication by subsequent legisla- 
tion is this ; Are the provisions of a lat-er Act so 
inconsistent with or repugnant to the provisions 
of an earlier Act that the two cannot stand 
together (A. L. Bmith, J.).--West Ham (Churcsi- 

WABDEN8, ETC.) V. FOURTH CiTY MUTUAL BUILDING 

Society, [1892] 1 Q. B. 654 ; 61 L. J. M. 0. 128 ; 
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66 L. T. 350 ; 56 J. P. 438 ; 40 W. R. 446 ; 8 
T. L. R. 302, D. C. 

Annotations : — Reid. White & Hales v. Islington Corpn., 

i l»09] ] K. B. 133; It. v. Uoberts. [1914] 1 K. B.369. 
lentd. Fourth City Mutual Bldg. Hoc. v. East Ham, 
[1892] 1 Q. B. G61 ; Davis w. Wallis, [1908] 2 K. B. 134 ; 
Crow V. Hilleary, [1913] 1 K. B. 385. 

1917. -.] -—Summers v. Holborn District 

Board of Works, No. 1884, ante. 

1918. .] — The Act of 1812 [Copyright Act, 

1842 (c. 45)] did two things. It estabJislied a new 
cojiyright law, & it wiped out all the old statutes 
lelating to copyright. For the sake of clearness 
will use the phrase “ it had an enacting part, & 
it had a repealing part.” The enacting jiart must 
have full force given to it whatever be the pre- 
existing statutes. If its provisions arc contrary 
to those of the Ae,t of Anne, those provisions, being 
in a later Act, override & pro ianU> extinguish the 
provisions of the earlier statutes (Fletciier- 
Moulton, L.J.). — Macmillan & Co. v. Dent, 
[1997] 1 Ch. 107 ; 76 L. J. Ch. 136 ; 95 L. T. 730 ; 
23 T. L. R. 45, C. A 

1919. .] — Wlierc two statutes passed in the 

same year appear to be repugnant, that which was 
passed latest must prevail. — British Columbia 
Electric Ry. (’o., Ltd. v. Stewart, [1913] A. C. 
816 ; 83 L. J. P. C. 53 ; 109 1.. T. 771, P. V. 

T920. — — .J — Supposing tiiat that Act [special 
Act] had run to grant nn annuity free of income 
tax, the A.-G. admits that it would have directly 
contradicted the Act of 1842, [Income Tax Act, 
1842 (c. 35)] that according to the ordinary 
principles of construction the later Act would pre- 
vail. I f ake those iirinciples to be as stated m the 
last edition of Maxwell on Slaiutcs^ which says, at 
p. 253, ” The law will not allow the revocation or 
alteration of a statute by construction if the 
words mayliave their proper operation without it ; 
but it is impossible to reconcile contradictions, 
if the provisions of a later Act are so inconsistent 
with or repugnant to those of an earlier Act that 
the two cannot stand together, the earlier stands 
impliedly repealed by the later (Scrutton, J.). — 
Argyj.i, (J)uKE) V. Inland Revenue Comis. 
(1913), 109 L. T. 893 ; 7 Tax Cas. 225. 

Annotation: — -Mentd. I’olo-Carcw v, L'radilock, [1920] 3 
K. B. 109. 

1921. —There cannot be a repeal by 

implication unless the tw’o statutes are obviously 
inconsistent (Sh farm AN, J.).— Fox v. Peti’, 
[1918] 2 K. B. 190 ; 87 L. J. K. B. 929 ; 119 L. T. 
187 ; 82 J. P. 252 ; 16 L. G. R. 674, D. C. 

1922. -.]— The earlier enactment not being 

inconsistent wath the later was not repealed or 
suspended thereby. — Flannagan v. Shaw, [1920] 
3 K. B. 96 ; 89 L. J. K. B. 168 ; 122 L. T. 177 ; 
84 .T. P. 45 ; 36 T. L. R. 34 ; 61 Sol. Jo. 51 ; 18 
L. G. R. 29, C. A. 

Annotations : — Apid. Tho Danube II, [1921] P. 183 ; Wall- 
work r. Fielding, [1922] 2 K. B. 66. Refd. Hunt v. 
Bliss (1919), 89 L. J. K. B. 174. Mentd. Davies a. Bristow, 
Penrhos College v. Bntlor, [1920] 3 K. B. 428 ; Barton 
V. Fiiicham, [1921] 2 K, B. 291 ; Northcott v. lloche 
(1921), 37 T. L. It. 364. 

1923. .J — In order that a subsequent statute 

not expres.sly repcahng a previous Act or the 
provisions of a previous statute may operate by 
implication as a repeal it must be found that tho 
provisions of tho subsequent statute are so in- 
consistent with those of the previous one that the 
two cannot stand together (Warrington, L.J.). — 
Wallwork V. Fielding, [1922] 2 K. B. 66 ; 91 
L. J. K. B. 568 ; 127 L. T. 131 ; 86 J. P. 133 ; 38 
T. L. R. 441 ; 66 Sol. Jo. 366 ; 20 L. G. R. 618, 0. A. 

Inconsistency between general & special statutes.] 
— See Sub-sect. 2, F. (b) iv., post. 

Application of rule.] — See Titles passim. 
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Sect. ]. — How arising : ^iib-scvt. 2, F. (b) i. c S? i/.] 

1042. .] — A later statute in the 

affirmative shall not take away a former Act ; & 
CO pot ills if the former bo particular & the later 
general. — (Iregory’s Case (1596), 6 Co. Kep. 19 b ; 
77 E. K. 282 ; sub nom. Gregory v. Blasiipielp, 
Moore, K. B. 599. 

Annotatioiis : — Consd. Kiitiier r. I’hilllps, [18911 2 Q. II. 
207. Refd. Foster’s Case (1015). 11 Co. liep. .501). Mentd. 
Barnabee r, Goodalo (1000), Cro. Eli/,. 737 ; Gold r. 
Death (1015), CYo. Jae. 3H1 ; Fairliijftou v. Keyiner 
(1028), Cro. Car. 112; Green r. Guy (1(128), Cro. Car. 
lid; B. r. Gluff (1090), 12 Mod. Bep. 104; Savillo v. 
Savlllo (1719), 11 Mod, Bep. 327 ; Garland r. Barton 
(1737), Andr, 27 ; Barren r. ‘Williams (1770), 1 Cowp. 
369. 

1943. -Wlioncver the legislature 
}ia.s, by a Special Act, conferred powers upon a 
corpn or body of comrs., for an object of public 
beneOt, those powers are not affected by a subse- 
(iuent statute giving to other persons, for another 
public purpose, inconsistent povver8,in terms which, 
from their generality, would seem t-o overrule the 
powers given by the former Act. — T jONDOn & 
Blackwall By. Co. r. Limehouse District 
Board of Works (1856), 3 K. & .T. 123 ; 26 
E. J. Ch. 164 ; 28 J.. T. O. S. 140 ; 20 J. P. 789 ; 

5 W. II. 61 ; 69 E. B. 1018. 

; — Apld. Daw 7'. Mctropolltnn Bnard of Worts 
(1862), 12 r. B. N. S. 161 ; B. <Sc S. W. By. 7\ Myers 
( 1881 ), 4.5 ,J. ]' 731. Consd. C. <Sc S. 1 ,. Bv. i\ L. C. C., 

1 1891 j 2 (). B. 513. Apld. Asliton-nnder-Lviio Corpn. 
7'. Pujfh, I1898J 1 Q. B. 45. Consd. L, N. W. By. r. 
Bunc(jrn B. C., (1898J 1 Ch. 34, Distd. Ueklleld B. C. 
/■. CroAvborouifh District W'nter Co.. [1899] 2 Q. B. 664. 
Refd. IIornM'y District (,'ounoil r. Smith, 11897) 1 Ch. 
843 , Grand Jnnetion Wuterworts Co, r. Hampton U. C. 
(1898), 67 L. J. Q. B. 903 , li. (!. C. r, Waudswoith (Sc 
Baluey Gas Co. (1900), 82 L, T. 562. 

1944. .J — B. V. CiiAMBNEYS, No. 1061, 

7)o.s<, 

1945. .]— Wher(' lh(‘re is a statute- 

giving powers to a particular body you siiali 
construe a subsequent statute as not embracing 
imder general provisions that, whicli would detract 
&> take away from the special powei*s given before. 
As when you have a particular statute applicable 
to merchants or a particular class then a general 
law which would embrace those persons, taken as 
part of the public generally, there being a spccLOc 
law as to those particular persons answering a 
certain description, you will not apply subsequent 
legislation to them, imless from the nature of the 
subsequent logi.slation they fairly come vdthin 
the scope of the object & purpose of the Act of 
Parliament (Hall, V.-C.). — LucKUAFr v. Prid- 
liAM (1877), 6 Ch. D. 205 ; 46 L. J. Ch. 744 ; 36 
L. T. 501 ; 42 J. P. 80 ; 25 W, B. 747 ; on appeal, 

6 Ch. D. at p. 213, C. A. 

Anvotntxnns Consd. lie Vcrrall, National Trust for PlaccB 
of Historic InU'rcHt or Natural Beauty v. A.-G., [1916] 

1 Ch. lOU. Mentd. Webster v. Souriiey (1887), 36 Ch. D. 9. 

1946. .] — Tliere is a well-known rule 

which says tliat, though a subsequent law abro- 
gates a prior inconsistent law, that is not so where 
the prior law is not one of general application 

LL, J.A .). — Re Turner, Ex p. Attwater 
(1876), 5 Ch. D. 27 ; 40 L. J. Bey. 41 ; 35 L. T. 
(582 ; 25 W. B,. 206, C, A. 

Annotation : — Refd. He Cross, Ex p. Pajme (1879), 11 Ch. D. 
539. 

1947. .] — Every Act of Parliament 

although it may be a general public Act must be 
taken sat mod, as not cutting down existing rights 
which have been established before it passed, 
unless those existing rights have been expressly 
nu*ntioned in the statute in question (Pollock, B.). 
— liONDON & South Western By. Co. v. Myers 
(1881), 45 .1. P. 731, D. C. 


1948. — — Esdaiie V. Payne, No. 

1970, post. 

1949 . _ .] — Re Smith’s Estate, 

Clements v. Ward, No. 1963, post. 

1950. — .{ — Now a repeal by implica- 
tion is only effected when the provisions of a later 
enactment are so inconsistent with or repugnant 
to the provisions of an earlier one that the two 
cannot stand together. . . . Unless two Acts are 
so plainly repugnant to each other that effect 
cannot bo given to both at the same time a repeal 
will not be implied & special acts are not repealed 
by general Acts unless there is some express 
reference to the preceding legislation or unless 
there is a necessary inconsistency in the two Acts 
standing together (A. L. Smith, J.). — Kutner 
V. Phillips, [1891 J 2 Q. B. 267 ; 60 E. J. Q. B. 
505 ; 04 D. T. 628 ; 56 J. P. 54 ; 39 W. B. 526 ; 
7 T. L. B. 441, D. C. 

AnnotAilions : — Consd. Felton v. Bower, [1900] 1 ii. B. 598. 
Apld. Flannaguu v. Shaw, [1920] 3 K. B. 96 ; Tho 
Danube 11., [1921] P. 183 ; Wallwork v. Fielding, [1922] 
2 K. B, 66. Refd. U. V. Huuton, Ex p. Glamorgauahiro 
County Ooimcil (1904), 2 L. G. 11. 917. 

1951. .] —It w’ould, I think bo con- 

trary to all the recognised principles of interpreta- 
tion to treat the special provisions of the earlier 
Act as repealed by tho general provisions of the 
later Act incorix )rated with it. It is to be observed 
that it IS not mert*ly that tlie two Acts are to bo 
road as one ; but tlie earlier Act, Uie Act of 1868, 
is to be read as if it incorporated the later Act 
of 1888. It would be doing violence to th(‘ rules 
of construction to hold that the provisions of an 
Act which specially provides for the trial of 
Admlty. causes by a judge, or by a judge assisted 
by asvsessors, are to be overruled, &, in many cases, 
rendered nugatory, by a general enactment, con- 
tained in the same Act, jiroviding for the trial of 
“ actions ” by a judge & jury (Bruce, J.). — IhiE 
’Tynwai.d, [1895] P. 142 ; (54 D. J. P. 1 ; 43 W. B. 
509 ; 11 T. L. B. 91 ; sub notn. Keli.Y llARDY 

V. Isle op Man Steam Packet Co., Ltd., The 
Tynwald, 71 L. T. 731 ; 7 Asp. M. L. C. 539 ; 
1 1 If. 690, D. C. 

AnnAitation Mentd. Thu Thuodora, [1897] I’. 279. 

1952. .J — According to the maxim 

(ieneralia specialibus non dcrogant, the jiresumption 
is that W’hcre special statutoiy provision has been 
made for a specified class of cases, a subsequent 
general enactment is not intended to interfere 
with such provision. — Barker v. Edgek, [1898J 
A. C. 748 ; 67 L. J. P. C. 115; 70 L. T. 151, 
P. V. 

Annotations : — Consd. Blackpool Corpn. r. Stan* Estaie Co., 
11922) 1 A. (k 27. Refd. A.-G. v. Exotor Corpn. (1911), 
80 L. .1. K. B. 636 ; Luxardo v. Publio Trunteo (1924), 93 
L. J. Ch. 425. 

1953. — — .J- — The Public Health Act is a 

general Act, & mere general provisions therein 
contained, according to the well-known rule, must 
not bo taken as repealing the special provisions 
of a local Act (Bigby, L.J.). — Ashton-undior- 
Lyne Gorbn. V. Pugh, [18981 1 Q. B. 45; 67 
L. J. Q. B. 32 ; 77 L. T. 583 ; 61 J. P. 788 ; 46 

W. B. 100, C. A. 

Annotations: — Apld. Lodge r. Huddersfield CorpTi,, [1898] 
1 y. B. 847. Mentd. Cruixip r. Choricy Corpn. (1908), 98 
L. T. 805. 

1954. .J — Privato Acts conferring 

special rights & imposing special obligations for 
special purposes are not overruled by general 
legislation, the application of which might inter- 
fere with tho rights granted & the obligations 
imposed by the privato Acts. — Erquimalt Water- 
works Co. V. Victoria City Corpn., [1007] A. C. 


later law docs not abrogate an earlier 
special one by mere implication. — 


R. V. Tommy (1889), 5 II. C. 382.- 

S. AF. 


1941 xiii. Pandoo v. 

R. (1917), 38 N. L. R. 331.— S. AF. 
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499 ; 70 L. J. P. C. 75 ; 97 L. T. 492 ; 23 T. L. R. 
762, P. C. 

1955. .] — In this case the later Act 

has a general provision applicable to all sorts of 
people of a two years’ limitation & there was a 
previous act with a si^ecial provision applicable 
to public authorities only of six montlis’ limita- 
tion. I see no reason why the two should not 
stand together & I see no plain words in the 
second Act showing that Parliament intended to 
repeal the first Act (Scrutton, L.,T.). — The 
Danube II., [1921J P. 183 ; 90 L. J. P. 314 ; 125 
L. T. 156 ; 37 T. L. K. 421 ; 65 Sol. .To. 396 ; 15 
Asp. M. L. C. 187, C. A. 

Annoiaiion .'—Mentd. The Wllheliulria, [1023] P. 112. 

1956. — .J — It is a sound principal of all 

jurisprudence that a prior ijarticular law is not ] 
easily to be held to be abrogated by a jjosterior 
law expressed in general terms & by the apparent 
generality of its language applicable to & covering 
a number of cases of which the particular law is 
but one (per Cur.). — NiuoiiJS v. Nicolle, [1922] 

1 A. C. 284 ; 126 L. T. 777 ; 38 T. L. R. 346, 
P. C. 

1957. Where effective construction 

avoids necessity for repeal.] ^ — ^The law will not 
allow the exposition to revoke or alter, by con- 
struction of general words, any particular statute, 
where the words may have their i)roper operation 
without it (Rridgman, ,T.).— -Lyn i\ VVyn (1(562), 
as leported in O. Rridg. 122 ; 124 E. R. 502. 

AunoUdioUh • — Apid. Thames Cdn.servators v. Hall (18(iS), 
U. R. 3 U I’. 4 1.1. CoDsd. Ciuiiic'tt. V. IJradley (1878), 20 
W. K. (>98. Retd. Thorpo Adums (1871), I;. R. 0 
(). i». 125 : Dodds r. Shei'licid (1870), 1 Ex. D. 7.'> ; lie 
Smith’s Estate, Clements v. Ward (1887), 3.'> Ch. D 
580. Mentd. Doo d. Gill v. Pearson (18(15), 2 yiiiith, 
K. B. 205 ; Vivian r. Blomhcrf? (1830), 3 Bmp:. N. C. 
311 ; Irving t’ Cuthbettsou (18(j0), G Jur-. N. S. 1211. 

1958. — - A gen(*ral enactment 

in a later statute does not- repeal a particular 
enactment m an eailier staiiile, unless the inten- 
tion to do so i.s manifest, or the implication irre- 
sistible. — TfiAMEs Conservators v. Hall (1868), 
Tv. it. 3 C. P. 115 ; 37 E. J. V. P. 163 ; 18 L. T. 
361 ; 16 W. R. 971 ; 3 Mar. D. 73. 


Annulutinns Consd. I)o(id.s v, .‘^iieplieid (1870), 1 Ex. 1>. 

75. Distd. Parsons r. Tinling (1877), 2 C. P. 1). IP.). 

Consd. /iV Wilhunis, Jones v. Williams (1887), 30 (;h. I). 

573. Rcfd. (lurncdt r. Brndley (1877), 40 L, J. Q. B. 545, 

JL r Briggs (1883), 47 J. P. 015. - 

1959. — .] — If anything be certain 

it is this that wluu’e there are general words m a 
later Act capable of reasonable & sensible applica- 
tion without extending them to subjects .specially 
dealt with by earlier legislation you are not to 
hold that earlier ic sjiecial legislation indhectly 
repealed, altered or derogated from merely by 
force of such general words without any indica- 


tion of a jiarticular intention to do so (Lord 
Selrorne, O.). — Seward v. Vera Cruz, The 
Vera (’ruz (1884), 10 App. tTis. 59 ; 54 E. J. P. 
9 ; 52 L. T. 474 ; dO J. P. 324 ; 33 VV R. 477 ; 15 
Asp. M. L. C. 38(), H. E. 

Annotations . — Consd. Wliitcchupol Board of Works r 
Oow (11)01), 84 L. T. 595; Cuveudish v. Htriitt, [1904] 
1 Ch, 524 ; Headland v. Coster, [1905J 1 K. B. 219 ; 
British Corpn. r. Canning (1900), 95 L. T, 183. Apld. 
British Assocn. of Glass Bottle Manufacturors v. Nettle- 
fold (1911), 27 T. L. R. 527 ; Flannagan v. Shaw, [1920] 
3 K. B. 90. Consd. NieoUo v. Nioolle, [1922] 1 A. C. 
284 ; Parry v. Harding, [1925] 1 K. B. 111. Befd. 
The Tynwald, [1895] P. 142 ; Adam r, British & Poreign 
S.S. Co.. (18981 2 Q. B. 430 ; L. G. Board r. South Stone- 
ham Union (1908), 7 L. G. R. 107 ; Date v. Gas Coal 


Collieries, [1915] 2 K. B, 4.54 ; StaiT Estate Co, v. Black- 
pool Corpn. (1920), 19 L. G. II. 9 ; Harper v. 

[1923] 2 K, B. 314, Mentd. Tho EngUsbmon & The 
Australia, (18941 P. 239; The Theta, [1894] P., • 

Davldsson r. Hill, [1901] 2 K. B. 606 : The Swift, [1901] 

P. 168 ; Williams v. Mersey Docks & Harbour Board, 
[1905] 1 K. B. 804 ; Tho Circe, [1906] P. 1 ; Clark y. 
London General Om^bus Co., [1900] 2 K. B. 048 ; Jack- 
son V. Watson, [1909] 2 K. H. 193; British Columbia 
Electric By, v. Gentile, [1914] A. C, 1034 ; Hobson v. 
Long, [1914] 3 K. B, 1245 ; Admiralty Comrs. v. S.S, 
America, [1917] A. C. 38; McColl v. Canadian Pacific 
Ry.. [1923] A. C. 126; Nunan v. Southern By., [1924] 

1 K. B. 223 : Tho MolIOrc, [1925] 1*. 27 ; Venn v. Todesoo, 
[1926] 2 K. B. 227. 

Express reference to special statute .] — See Sub- 
sect. 2, F. (b) ii, post. 

Intention to repeal clearly Indicated .] — See Sub- 

sect. 2, F. (h) hi, j> 08 l. 

Repeal implied .] — See Sub-sect. 2, ante. 
Inconsistency between statutes .] — See Sub- 

sect. 2, F. (h) iv., ]) 08 t. 

ii. Express Ecfercnce to Special Statute. 

1960. General rule.]— The rule of construction, 

that a general Act of Piu-liainont iloes not u'peal 
or affect a prior special Act of Parliament without 
express words of reference applies to the Church 
Building Acts.— F itzgerald v. Champneys (1861), 
2 John. & H. 31 30 L. J. Ch. 777 ; 5 L. T. 233 

7 Jur. N. S. 1006 , 9 W. R. 850 ; 70 E. K. 958. 

Annotations Apld. Thorpe v. Adams (1871), L. R. 

125, Consd. lie Smith's EaUite, Ciements v. Ward (1887), 
35 Uh. D. 589. Rtfd. Garnett v. Bradley (>^^78), 3 App. 
Gas. 941, Baird v. Timbndge Wells Corpn., [13‘G] 2 
g. B. 807 ; HoriJbey District Council v. Suuth. [1897] 1 
Cb. 813, L. G. B»)ard f. South Slonehom Union (1908), 

7 L. G. H. 107 : Jenkins v. G. (\ Ry., [1912] 1 K, B. 1. 
Ment(l, Tuckncbs r Alexander (1803), 2 Brew. ^ Sin. 
014; Stewart v. West Derby Bmlal Board (1880), 34 
Cli D. 311. 

1961. - - .] — It is a general rule of construction 
that statutes be not construed to repeal previous 
particular enactments, unless it is so expressly 
provided, or follows by neces.sary implication 
(Bovill, C.J.).^ — R. P. Champneys (1871), E. R. 
6 C. P. 384 ; 40 L. J, t’. P. 95 ; 24 L. T. 18i ; 19 

W. R. 386. . , . V 

1962. .] — The general principle to ho 

applied to the construction of Acts of Parliament 
is, that a general Act is not to be construed to 
repeal a previous particular Act, unless 

some exi>ress reference to the previous legislation 
on the subject or unless the two Acts are Bews- 
saiily inconsistent.— T horpe v. 7\dams (1»71), 
L. R. 6 C. r. 125 ; 40 L. J. M. C. 52 ; 23 L. T. 
810 ; 35 J. P. 199 ; 19 \V. R. 3.i2. 

AnnoUUionb . — Apld. AHhton-under-Lyno Corpn. v. I’ukh 
[1898] 1 (j. B. 45 ; R. V. Ilimtou, 

OniiTitv' (^'ouDcil (1901), 2 Ij. • is* 917* RBIQ* 
Chamfiiipyb (1 S71). Ji. K. (> P. 3H4 ; Anthony r. Br^ou 
Markets Co (1872), 20 L. T. 979 , Kx p. London <1883)- 
25 Ch. D. 384 ; Card v. London City ^ywors Comrs. (188a) 

28 Ch. D. 480 ; Kutner v. n ' it 807 

Babd r. Tunbridge^ Wells <- f < 894 ] 2 g. B. 8b7 
IIornHev District ('oiincil v Smith, 118,^1 1 ^h- , 

iSiagau w Shaw (1919). 84 J P. 45 Mentd. Jonas r. 
.St, Dmistan OvtThOors (1908), 98 L. 1. OJL 
;19e3. Where an Act of Parliament 

dealing in a special way with a particular subject 
matter is followed by a general Act dealing in a 
general way with the subject of the previous 
legislation, general words in the general Act aye 
not to be held as repealing the prior special legis- 
lation, unless the general Act contains some 
reference to the special le^slation, or unless tlic 
general Act cannot be given effect to without 


PART IX. SECT. 1, SUB-SECT. 2. 

— F. (b) ii. 

1960 i. GeaeraZ rMfr.]— Tho mere re- 
cital in a subsequent statute of an 
Intention to repeal a former siiocillc 
statute will not operate to repeal the 
former statute. In order to accomplish 

J. — VOL. XLII. 


such a repeal there must bo a clause to 
that offoot in tbo later statute.— - 
Mauony V. Wkiuht (1859), 10 1. C. 
L. U. 420.— IR. 

p. Intention of legislature considered.] 
— Thoiigli In a consolidation or com- 
pilatioTi Act no other effect should gene- 


ly be given to a new amendment 
in to alter the sects, to wblob it 
icrally refers, such a rule ought not 
be used to defeat the intention of the 
Islaturo. — Waicanui Hoad Disnucr 

[HABITANTS) V. HAMPSTKAD TOWN 

* rF T Ti And 1kl 9 


D I> D 
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Statutes. 


Sect. 1. — How arising ; Sub-sect. 2, F. (b) ii.. iU. <&: 
iv., G, (a) & (b).] 

Bucli a repeal. — Be Smith’s Estate, Clements 
V. Ward (1887), 85 Ch. D. 589 ; 66 L. J. Ch. 

726 ; 56 L. T. 850 ; 51 J. P. 692 ; 36 W. B. 

514 ; 3 T. L. B. 507. 

AnnotaiioTia :-—DiBtd. He Ununnioud & Davie’s Contract, 

I1S91] 1 Ch. 524 ; He Dougloa, Douslaa v. Simpson, [1906] 

1 On* 27S)* 

1964, - 

ante. 

1965. — .] It is familiar law that special amount to a repeal of special Acts. That is a 


(1886), 34 Ch. D. 24 ; Goldhill v. aarke (1892), 68 L. T- 
414 ; He Fisher (1894), 63 L. J. Ch. 236 ; R. v. London 
C. C. J.J., [1894] 1 Q. B. 453 ; The Dragonian (1895), 
11 T. L. R. 428 ; K. v. London JJ., [1895] 1 Q. B. 618 ; 
Sion College r. Loudon Corpn., [1900] 2 Q, B. 581 ; Ban- 
bury V. Bank of Montreal, [1918] A. C. 626 ; Reid, 
Hcvdtt r. Joseph, [1918] A. 0. 717 ; Campbell v. Poliak, 
[1927] A. C. 732. 


.] — Kutneb V. PiULLiPS, No. 1950, 


— Seward v. Vera Cruz, The 
o. 1959, ante. 

— One objection raised to the 
operation of the Act upon this case is, that it is a 
general Act, «& that, as a rule, general Acts do not 


1969. 

Vera Cruz, 

1970. 


Acts are not repealed by general Acta unless there proposition which is, I think, of general applica- 

is some express reference to the previous legisla- ' .... . 

tion upon the subject, or unle.ss there is a neces- 
sary inconsistency in the two Acts standing 
together (A. Ij. Smith, L.J.). — Hornsey Dis- 
trict Council v. Smith, [1897] 1 Ch. 843 ; 60 
L. J. Ch. 476 ; 76 L. T. 431 ; 45 W. B. 581 ; 13 
T. L. B. 322 ; 41 Sol. Jo. 423, C. A. 

.4 nnotatiom . —Mentd. L. C. C. v. Wandsworth B C., [1003] 
r. Corpn. v. Loe Conservancy Boar<l, 

Corpn. v. Mid, Ry. 

(iUUi)), L* *1 • 252* 

iii. Intention to Repeal Clearly Indicated. 

1966. General rule.] — The general rule is that 
an express enactment sliall not be overruled by 
a general enactment without words showing an 
intention to repeal or ovomde it (Lord Camp- 
bell, C.J.). — B. V. IdLiiS (1862), as reported m 
]9 L. T. O. 8. 201 ; sub nom. B. v. Sill, 16 J. P, 

407. 

.dnnotalion -Mentd. R. v. Brlxtou Prison, Ex p. Stall- 
mami, [1912] 3 K. B. 424. 

1967. .]— THAME.S Conservators v. Hai..l, 


tion, though it is, of course, subject to a variety 
of considerations. You have to ascertain whether, 
upon a fair consideration of the two statutes 
taken together, it might not be inferred, & pro- 
perly inferred, that the intention was that the 
later Act should repeal or modify the former 
one. The primd facie view is, that the general 
Act does not repeal the special Act unless there is 
something in the general Act which would lead to 
the fair inference} that such would be the proper 
view to be taken of it (Baggaliay, L.J.). — 
Esdaile V. Paynp: (1886), 62 L. T. 530 ; 33 
W. B. 864, C. A. ; on appeal, svh nom. Payne v. 
Esdaile (1888), 13 App. Cas. 613, H. L. 

xtnfwiaiums : — Meutd. Esdaile v. City of London Union 
Assint. Com. (1887), 18 Q. B. D. 599 ; Jones v. Withers 
(1890), 74 L. T. 572 ; lie Hodgson’s S. E., Altamont v. 
Forsyth (1912), 106 L. T. 460 ; Busby v. Avgherino, 
[1928] A. 0. 290. 

1971. .] — There is no difference of opinion 

between the as to the principle of law 

that has to be applied in determining whether or 
not an Act of Parliament can or does override 
some of the sects, or provisions contained in a 

f rovious Act of Parliament. The judgment of 
iORD Selborne in Seward v. Vera Cruz, No. 1959, 


Cmmty of London Electric Supply Co v. I’orkius (1908), 
98 L. T. 870 ; Moran v. Marslaud, [1909] 1 K. B. 744. 

1972. — .]— It. V. Saijbbgry (Bp.), No. 863, 
aide. 

1973. — In the case of Seward v. Vera 
Cruz, No. 1959, ante, there is a very clear state- 


No. 1958, ante 

1968. .] — (!) The Act of 1875 [Jiul. Act, 

1875 (c. 77)] providi'd . . . that the orders con- - . 

tained in the Schedule should be considered part ante, has always been accejited as the ruling 
of the Act ... & it did make them part of the authority on that question (Grantham, J.). — 
Act, & the Orders contained in that Schedule Whitechapel Board of Works v. Crow (1901), 
are so much part of the Act, & of the rule of Uie 84 L. ’J\ 595 ; 65 J. P. 549 ; 17 T. L. K. 403 ; 19 
legislature in the passing of the Act, as any Cox, C. C. 700. D. C. 

section in the Act itself (Lord Blackburn). Annotation : — Mentd. C’haring Cross & strand Electricity 

(2) Where there has been a particular rule 8»Pl»ly ([orpa. v. Woodthorpe .(19u;i), 88 L, T. 772 ; 
established either by custom or by statute, where 
there is some particular law standing, & a sub- 
sequent enactment has general words which 
would repeal that particular law or particular 
custom, if they were taken in all thcii' generality, 

nevertheless the first part-icular law is not to ment by 1/Obd Ski.borne of the principle which 
be repealed unless there is a sufficient indication 
of intention to repeal it. It is not to be repealed 
by more general words ; the two may stand 
together ; the fii*st, the particular law, standing 
as an exceptional proviso upon the general law 
(Lord Blackburn). — Oarne'it' v. Bradley 
(1878), 3 App. Oa.s. 044 ; 48 J.. ,T. Q. B. 186 ; 39 
L. T. 261 ; 48 J. P. 20 ; 20 W. H. 698, H. L. 

Annotations : — As to (2) Consd. Clarko v. Roche (1877), 36 
L. T. 727. Apld. Monmouth Corjm. & Monmouth Uver- 

<512. Consd. stokes v. Stokes 
Ihe Ganges (1880), .5 
V. Neptune Marino Insce. (1880), 28 
• SiiellioK V. Piililng (1885), 52 L. T. 335 ; 

Jte Whllams, Jones r. Williams (1887), .36 Ch. 1). 578 ; 

Re Jones (1889), 59 L. J. Ch. 157 ; Rockett r. Cllpping- 
dale, [1891] 2 Q. B. 293 ; K. v. Speyer, [1916] 2 K. B. 

858. Oerurally, Mentd. Bowey v. Boll, Brooks r. Israel, 

North V. Bllton, Slddous v. Lawrence (1878), 4 □, B. D. 

95 ; King V. Hawksworth (1879), 48 L. J. Q. B. 484 : 

Ex p. Co. (1879), 10 Cb. 1). 481; Barton v. 

Jitmarsh (1880), 49 L. J. Q. B. 573 ; Marsdeu r. L. Sc Y. 

Ry. (1880), 42 L. T. 630 ; Myers r, Defiios (1880), 5 
Ex. 1). 180 ; Tenant v. Ellis (1880). C Q. B. I). 46 ; He 
MovvIh /ax p Streeter (1881), 19 Ch, D. 216 ; Turner v. 

Brl( gett & W^ht (1882), 51 L. J. Q, B. 377 ; Bradlaugh 

Gas- ; He Knight’s Will (1884), 
nt^ker V. Wood (1885), 54 L. J. Q. B. 
hidden (188.5), 33 W. R. 481 ; 

He Mills Estate, Ex p. Works Sc Public Btiildliigs Comrs. 


governs Uie question of repeal by implication 
(Collins, M.ll.). — Headland v. CJohter, [1905] 
1 K. B. 219 ; 74 L. .7. K, B. 210 ; 92 L. T. 98 ; 
69 .r. P. 90 ; 21 T. L. li. 123 ; 49 Sol. Jo. 133 ; 
3 L. G. 11. 174, (). A. ; affd. sub nom. Coster p. 
Headland, [lilOO] A. C. 286, II. L. 

Annotation.s ; — Apld. R. V. Smith, Ex p. Porter, [1927] 1 
K. B. 478. Refd. Bcott v. Donton, [1907] 1 K. B. 456. 
Mentd. R. r. I’hilbrick, Ex p. Edwards, [1905] 2 K B. 
108 : R. V. London County JJ.. Ex p. St. Ocorgos, Strand 
Sc Westininsto Unions Assrat. Com. &. Westminster 
City Council Assmt. Com. (1907), 97 L. T. 217 ; Walker 
Kettor, [1911] 1 K. B. 1103. 

1974. — .] — Wherever Parliament in an earlier 
statute has directed its attention to an individual 
case & has made provision for it unambiguously, 
there arises a presumption that if in a subsequent- 
statute the Ijegislatiu-e lays down a general prin- 
ciple, that general principle is not to be t-aken 
as meant- to rip up what the Legislature had 
before in-ovdded for individually, unless an inten- 
tion to do so is specially declared (Lord Hal- 
dane, C.). — Blackpool Corpn. v. Staiui Estate 
Co., [1922] 1 A. 0. 27 ; 91 L. J. K. B. 202 ; 126 
L. T. 258 ; 86 J. P. 25 ; 38 T. L. K. 79 ; 66 Sol. 
Jo. (W. R.) 17 ; 19 L, G. R. 721, H. L. ; affg. 
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S. C. 8vb nom. Starr Estate Co., Ltd. v. Btack- 
pooii CoRPN. (1920), 19 L. G. R. 9, C. A. 

Annotationa : — Reid. Thornely v. Lecoufleld, [1925] 1 K. B. 
236. Mentd. Thurrock Grays &; Tllbiu-y Joint Soweratro 
Board v. Thames Laud Oo. (1025), 90 J. P. 1. 


iv. Inconsistency between Statutes. 

1075. General rule.] — It is quite clear that this 
bow window is contrary to the local Act but it 
is equally clear that it is allowed by the general 
Act & the two provisions being inconsistent with 
each other the latter amounts to a repeal of the 
former (Lord Campbell, C.J.). — R. v. Pratt 
(1865), 3 C. L. R. 820 ; 24 L. T. O. S. 235 ; 19 
J. P. Jo. 70. 

1976. .] — A clause in a private Act of 

Parliament which is quite inconsistent with a 
clause in a subsequent public Act dealing with 
the same subject is thereby repealed.— -Great 
Central Gas Consumers Co. v. Clarke (1862), 
r.i a B. N. S. 838 ; 32 1.. J. C. P. 41 ; 11 W. R. 
123 ; 143 E. R. 331 ; sub nom. Clarke v. Great 
Central Gas Consumers’ (Jo., I New Rep. 127, 
Ex. Ch. 


Annotation 

52. 


-^Reid. Thorpe v. Adams (1870), 40 L. J. M. C. 


1977. .] -Thorpe v. Adams, No. 1902, ante. 

1978. .1 — Kutner V. Phillips, No. 1950, 

ante. 

1979. .] -TTornsey District Council v. 

Smith, No. 1905, ante. 


(i. Effect of Special Statutes. 

(a) On Special Statutes. 

1980. General rule — No repeal by Implication.]— 

A private Act of Parliament does not repeal a 
former private Act by implication. - Birkenhead 
Docks '1’kustees i\ liAiriD, etc. (1853), 4 De 
G. M, G. 732 ; 2 W. R. 7 ; 43 E. R. 094 ; sub 
nom. Birkenhead Docks ’Prustioes v. Birken- 
head Dock Co,, 23 L. J. Cii. 457 ; 18 Jur. 883, 
L. JJ. 

Annotations — Apld. Purnell r. Wolverhampton Now 
WatcM'works (Jo. (1801), 10 C. B. N. S. 576. Refd. Loudon 
& Blackwull By. v. Llmehouso Dintriet Board of Works 
(1856), 3 K, & J. 123 ; Fitzgerald v. Champucys (1861), 
2 John. & H. 31. 

1981. - Express words necessary.] — 

Anon. (1520), Jenk. 198 ; 145 B. K. 133. 
Annotations ;—-Consi.. Hawkins v. Oathorcole (1855), 6 


He O. M. & G. 1, Reid. Birkenhead Dooke Trustees v. 

Laird (1853), 4 Do G. M. & G. 732 ; Seward v. The Vera 

Cruz (1881), 10 App. Gas. 59. 

1982. ,] — A provision in a private 

Act is not to bo hold repealed by a subsequent 
private Act, unless there are words which operate 
expressly to repeal it (Erle, C.J.). — Purnelx. v. 
Wolverhampton New Waterworks Co. (1801), 
10 C. B. N. 8. 570; 4 L. T. 513; 142 E. R. 
578. 

Annotation Reid. Finchley L. B. v. Bamot District Gas 

& Water Co. (1893). 9 T. L. It. 261, 

(b) On General Statutes. 

1983. Whether special Act can repeal general 
Act— Expressly or Impliedly.]- A privaUi Act 
cannot overrule a previous public Act except by 
express words (Lord Esher, M.H.). — North 
Metropoi.itan Tramways Co. v. London County 
Council (1895), 00 J. P. 23; 12 T. Ti. R. 101, 
C. A. 

1984. — — •]— A sect, in a private Act 

cannot by implication r(!peal a provision of the 
common law or of a public statute. — T he Clan 
Gordon (1882), 7 P. D. 190; 40 L. T. 199; 30 
W. R. 691 ; 4 Asp, M. Tj. C. 513. 

1985. — - — — .] — -The provisions of a public 
Act of Parliament could only be overriden or 
varied by express en.actment or clear implication 
in a privatci Act (Lord IIalsbury, C.). — Wal- 
lasey United Tramways & Omnibus Co. v. 
Wallasey Urban District Counch. (1900), 17 
T. L. R. 152, n. L. 

1986. .] — Bessemer A (’o., Ltd. v. 

Goued, No. 2123, posB 

1987. .] — Ee Verr.all, National 

Trust for 1’lacek of Historic Interest or 
Natural Beauty v. A.-G., No. 1(550, ante. 

1988. Entirely separate rule in special Act — 
Whether exception to general Act.] — If the parti- 
cular Act gives in itself a complete rule on tlio 
subject, the expression of that rule would un- 
doubtedly amount to an exception of the subject- 
matter of tlie rule (Tjikd Wkstbury, C.). — Ec 
Westminster Kst.ate of St. Ski* ulchrk’s Parish, 
Re Westminster Bridge Acts, Ex p. St. Sepul- 
chre’s Parish (Vicar, (Churchwardens At 
Trustees) (18(54), 1 De G. J. & Sni. 232 ; 3 New 


PART IX, SECT. 1, SUB-SECT. 2. 

- -F. (b) iv. 

1976 i. Gtnnal rule ] — Wherearo. Is 
Incorporated by a siieeinl Act, & there 
are provisions iu tho speelal Act as 
well as in a general Act on tho same 
subject, which are Inconsistent, if tbo 
special Act gives In itself a complete 
rule on the subject, tiio expresslou of 
that rule amounts to an oxceptloii of 
1,hc subject-iuattcr of the rule out of 
tho general Act. Wlien tho rule given 
by the special Act applies only to u 
portion of the subject, the special Act 
may apply to one portion Sc tho general 
Act to tho other. The probable 
Intention of tho legislature Is Important 
in considering a matter of such a cha- 
racter. — Ontario & Sault Stk. Marik 
By. Co. V. Canadian rAcmo By. Co. 
(1887), 14 O. B. 432.— CAN. 

1976 11. .] — WlNNIPEO COUPN. 

r. Winnipeg Ekkctrio By. Co., [1921] 
2 W. W. R. 282 ; 31 Man. L. B. 131 ; 
59 1). L. B. 251.— CAN. 

1976111. .] — Toronto Corpn. v. 

Toronto City Board of Trustees 
OF Roman Catholic Separate Schools 
Toronto, [1925] 3 D. L. E. 880.— 
CAN. 

1976 iv. .]— An exemption from 

taxation granted by a pie -confederation 
statute of the Province of Canada, 
which Is repugnant to the scheme of 


Howomre V. Newcastle Mumci- 
PAI.II’V (1881), 5 N, K. W. L. B. (Eti.)87 ; 
1 N. W. W. N. 27.— AUS. 

1983 li. .]- As a general Act 

controlled by a special Act relating 
to the same subject-matter, tho pro- 
visions of the gcnciaJ Act must yield to 
the provisions of the special Act, 
wluTo they arc iucoiislsB'nt. — Whitney 
r. I’ooi'scrtAY JJ. (1892), 18 V. L, B. 
282. -AUS. 

1983 ill. .] —Smith v. Spar- 

row (1861), 21 U. C. B. 323.— CAN. 

1983 IV. .] — Bickford v. 

CifATiiAsr Coupn. (Out ) (1888), 16 
S. C. B. 235.— CAN. 

1983 V. .] —He CoNonoN 

(1892), 24 N. S. U. (12 R. & G.) 92.— 
CAN. 

1983 vi. — -- — — .] — Toronto By. 
Co. V. l^AOET (Out.) (1909), 42 S. C. B. 
488 , 30 C. L. T. 174 .— can. 

1 988 1. Entirely separate rule in, ^ 

Alt— Whether cjcrepiMn to acncral Aci,] 
— Whore a co. is incorporated by a 
special Act, & there are provisions iu 
the 8])ecial Act os well a.s in a general 
Act on tho same subject which are 
inconsistent ; if the special Act gives 
In Itself a complete rule on the subject, 
the expression of that rule amounts to 
an exception of tho subject-matter of 
the rule out of the general Act. — 

D D D 2 


taxation profoundod by tho Brltisli 
North America Act. must be taken to 
liavc been repealed by that Act — 
liOLMSTKAi) V. Minister ok Crsi'oMS 
Sc Excise, [19271 Exch, C. B. 68.— CAN, 

1976 V. .] — A special enactment 

Is not Impliedly repealed by a suhso- 
nnont general enactment, if tlic two 
enactments are not so repugnant as to 
bo Incajiable of standing together. — 
Sabapati Mudaliyar V. Narayans- 
vAMi Mudaliyar (1862), 1 Mad. 115. — 
IND. 

1975 vi. — ,1 — Aroi»ealby nnidiea- 

tiou is only otfocted when tbo pro- 
visions of a. later enactment are so 
Inconsistent with, or repugnant to, tho 
provisions of an earlier one, that tho 
two cannot stand together. — Ban nun 
V. li. (1926), I. L B. 7 Lab. 84.— IND, 

PART IX. SECT. 1, SUB-SECT. 2. 

— G. (a). 

1981 1. General rule— No reveal by 
iinplicatiini— Express words necessary.] 
— Selwvn Countv' Council v. Sheate 
(1888), 6 N. Z. L. R. 730.— N.Z. 

PART IX. SECT. 1, SUB-SECT. 2. 

—a. (b). 

1983 i. Whether special Act canrepcal 
yencml Act — Expressly or impliedly .] — 
A private Act cannot, without clear Sc 
express words, repeal a public Act. — 
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Statutes. 


Sect. 1. — How arising: Siib-sect. 2, G. {b), & H., 
I. & J. Sect. 2 : Sub-sect. 1.] 

Kep. 594 ; 33 L. J. Ch. 372 ; 9 L.T. 819 ; 10 Jur. 
N. S. 298; 12 W. R. 499 ; 46 B. R. 907, L. C. 
Anrtotations Apld. L. C. & P. lly. v. Wanclewortli Board of 

The Tynwald, 

181)6] P, 142. Mentd. Itc St. Diinbtan’n Charity Schools 

Mcrceron (1877). 7 Ch. D. 184 ; 

& BuUdluga Comrs 

(1886), 31 Ch. D. G07. 

1989. — — .] — If we fiml something ex- 

pressly different in the Acts, that which is in the 
special Act must overrule that which is in the 
general Act (Mellish, L.J.). — A.-G. v. Gueat 
Eastern Ry. Co. (1872), 7 Ch. App. 475 ; 41 L. J. 
Ch. 505 ; 26 L. T. 749 ; 20 W. R. 599, L. JJ. ; on 
appeal (1873), L. R. 6 11. L. 367, II. L. 
.l/inotonww;— Apld. Yarmouth Corpn. r. Simmons (1878). 

10 Ch. D. 518. Rofd. TaflC Vale Ry. v. Cardiff Ity., (19171 
, M?“td. Edinburgh Street Tram. Co. v. Black 

(1873), li. R. 2 Sc. & Div. 33G ; Mackett v. Horne Bay 

Comrs. (1876), 36 L. T. 202. ^ 

1990. - - .]— In considering the question 

how far an enactment in a general statute is vai’ied 
or excepted by the special Act, Lord West nuiiY, C., 
laid down the following rule, that, “ if tlie parti- 
cular Act gives in itself a complete rule on the 
subject, the expression of that rule w'ould un- 
doubtedly amount to an excejdion of the subj(‘ct- 
matter of the rule out of the gtuieral Act ” (Keat- 
ing, J.). — Lonuon, Chatham Dover. Ry. Co. 
V. Wandsworth Board oe VV^oric.s (1873), L. R. 
8 C, P. 185 : 42 L. J. M. C. 70. 

Incorporation of statutes.] -Sco 8ub-sect. 2, D., 
ante. 


H. Effect of Affirmative and Negalivc Statutes. 

1991. Affirmative statutes— Whether repealing 
earlier statute.] — Gregory's Case, No. 1942, ante. 

1992. .J — IIarcoitrt v. Fox, No. 1 887, 

ante. 

1993. — Statutes Inconsistent.] — An 

affirmative statute shall not i'(‘pcal a j)recedent 
affirmative law, unless the subsequent statute is 
contrary to the precedent law. Such contrariety 
may be (a) in quality ; (b) in matter ; (c) in 

res})cct of the form ])rescribed, — Fo.ster’b Case 
(1614), 11 Co. Rep. 56 b ; 77 E. R, 1222 ; sub noni. 
R. V. Foster, 1 Roll. Rep. 91. 

Annotations : — Apld. Davis r. Edmonson (1803), 3 Bos. & P. 
382. Consd. Thorpe v. Adams (1871), L. R. 0 C. P. 125 : 
Hill V. Hail (1876), 1 Ex. U. 411. Apprvd. Garnett v, 
Bradley {1878). 3 Ai)]). Cas. 911. Consd. RV Hmlth’b 
Estate, Clements v. Ward (1887). 3.5 Cli. J). 589 • A -G 
y. Exotor Corpn., [1911] ) K. B. 1092; Flannagari v. 
Bhaw, ri920] 3 K. B. 96 , The Danube II., [1921] P. 183. 
Refd. Bonyon v. Evelyn (1664), O’Bridg 324: Anon, 
(1675), JYeem. K. B. 20.5 , R, r, Larvvood (1695), 1 Ed. 
RnjTU 29 : Ratclifle’s Case (1719), J Htra. 2()7 ; Thornbv 
V. Fleetwood (1720), 1 Btra. IDS ; R. v. Jackson (1 775), 'l 
Cowp, 297 ; Stewart v. Jones (1862), 22 E. J. Q. B. 1. 
Mentd. stretton v. Tuyler (1689), Cro Eli/. 138 ; SheOelld 
V. RatcUlTe (16E5). Hob. 334 ; Manby r. Sent (1663). 1 
Keb. 361 ; R, v Nuton (l(»74), P'room. K. B. 374 ; Crosse 
r. Gardner (1686), (’ond), 142; Culliford v. Blaudford 
(1691), Comb. 191 ; Bruso r. Harcourt (1709), Park. 274 • 
R. r. Crofts (1740), 7 Mod. Rep. 397, 

1994. ~ ,1 — Rayner V. Brough 

(1742), Barnes, 89 ; 94 E. K. 820. 

1995. — .] — Generally sftoahing an 

affirmative statute, is not a repeal of a previous 
affirmative statute, if consistent ; but looking 
at the manifest intention of tiio later statute I 
should say, it is by implication a repeal of the 
former statute, as inconsistent with it (Parke, B.). 


— liANG V. Spicer (1836), 1 M. &. W. 129 ; 1 Gale, 
426 ; 3 Nev. & M. M, C. 556 ; 5 L. J. M. C. 60 ; 
150 E. R. 374 ; sub nom. Laing v. Spicer, Tyr. & 
Gr. 358. 

Annotations .-—Consd. lie South Lody Bertha Mining Co. 
(1802), 2 John. Sr H. 370. Reid. Hardy r. Atherton (1881), 
7 Q. B. D. 264 ; Plymouth Grdns. v. Gibbfl, [1903] 1 K. B. 
177. Mentd. B.r. Wondron (1838), 7 Ad. &K1. 819 ; Stacey 
«. Lintell (1878), 4 Q, B. D. 291 ; Da^ea u. Evans (1882), 
51 E, J. M. C. 132 ; Boyce r. Cox (1921), 38 T. L. R. 51. 

1996. .] — Affirmative words in an 

Act of Parliament do not repeal the provisions of a 
former Act, unless there be some obvious incon- 
sistency between the enactments. — Dakins v. 
Seaman (1842), 0 M. & W. 777 ; 11 L. J. Ex. 274 ; 
0 .1. P. 315 ; 6 Jur. 783 ; 152 B. R. 330. 

1997. - -.j— An affirmative statute 

is not repealed by a subsequent affirmative 
statute, unless tlic two cannot stand together. — Re 
Leake, Ex p. Warrington (1853), 3 De G. M. & 
G. 159 ; 22 L. .1. Bcv. 33 ; 21 L. T. O. S. Ill ; 
17 Jur. 430 ; 1 W. U.‘2B1 ; 43 B. R. 64, L. JJ. 

Annotations : —Refd. Thomas r. Cooper (1861), 2 E«e Ren- 
1186 ; Euno e. Horlook (1856), 6 II. L. Cas, 580. Mentd. 
Fusaell v. Daniel (1854), 10 Kxeb. 581 ; James u. Rico 
(1864), Kay, 231 ; Ibmd v. Bell (1867), 4 Drew. 157. 

1998. — .] — An affirmative statute, 

giving a new riglit, does not of itself & necessarily 
de.stroy a prt'viously existing right, created by 
anoUuu’ statute to which it does not refer ; but 
Mull do so, if it appears to have been the intention 
of tile Legislature that the two rights should not 
exist together. — O’Fiaherty v. M‘DowEr.E (1857), 
G H. Jn Gas. 142 ; 29 L. T. O. S. 331 ; 4 Jur. N. S. 
33 ; 10 E. R. 1218. II. L. 

Annolations : — Consd, Copland r. Davies (1872), L. R. 6 
11. li. 358. Mentd. Towno r. Eondou & Limerick S.S. Co. 
(1869), 6 Jur. N. S. 816. 

1999. Intention of legislature to be con- 

sidered.] — Rayner v, Brough (1712), Barnes, 89 ; 
94 E. R. 820. 

2000. — — .] -O’Feaherty v. M‘Doweee, 

No. 15)5)8. ante. 

2001. Effect on common law.] --Aflh-mativc 
statutes do not alter the common law, but negative 
statutes do (Parker, H,). — A.-G. v. Andrew (1656), 
Hard. 23 ; 115 E. K. 3(50. 

Annotations : — Mentd. R. r. Dickenson (1692), I‘ark. 262; 
R. r. Coti-on (1761 ), Paik. 112 Upporn r, Sumner (1 779), 

2 Wm. BI. 1294 ; Borko v. Dayrell (1791), 4 Term llep. 
402 ; R. V. Wells (1807), 16 East, 278 ; R. v. Giloa (1820), 

8 Price, 293 ; Doe d. Davies v. Creed (1829), 5 Bing. 327 : 
(IdoH r, Grover (1832), 9 Bing. 128 ; A.-(j. v. Leonard 
(1888), 38 Cb. D. 022. 

Effect on custom.] — See Custom & 

Usages, Vol. XVII., p. 23, No. 249. 

Effect on existing rights.] — See Nos. 1173, 

1176, aule. 

2002. Negative statutes— Effect on prescriptive 
right.]- Lovelace’s (IjOru) Case (1632), W. Jo. 
270 ; 82 E. R. 141. 

Annotations: — Consd. Escotfc v. Mastln ('1842). 4 Moo. 
P. C. C. 194. Refd. Martin v. MackonochJe, Flamank v. 
Simpson (1868), L. R. 2 A, isc E. 116. 

2003. — - Effect on common law.] — A.-G. v 

Andrew, No. 2001, ante. 

Effect on customs.] — See Custom & 
Usages, Vol. XVII., p. 24, Nos. 250 -258. 

7. Disuse of Statutes. 

2004. Effect of.] — A statute cannot be abro- 
gated by non-user. — R. v. Aesop (1691), 4 Mod. 
Rep. 19 ; 87 E. R. 256. 


Ontario & Sai’i.t K'j’n. Maru. Ry. 
Co. V. Canadian Pa(upic Rv. Co. 
(1887), 14 O. R. 432.— CAN. 

PART IX. SECT, 1, SUB-SECT. 2. 

— H. 

1993 I, Affinnative statutes—W hdher 


icpculing earlier statutes — Statutes in- 
consistent ,] — A subsequent affirmative 
statute may repeal a prior one. If the 
words are contrarlant. — Hayden v, 
Carrol (1796), 3 Rldg. Purl. Rep. 645. 

IR. 

1993 ij. - - - - .] — A public 

general statute held to have been 


impliedly repealed, pro taiilo, by a 
subsequent amrmatlvo, but inconsistent 
local & personal Act. — G alway Pkk- 
SENTMKNTS, Kx p. KeLLY (1874), 
1. R. 9 O. L. 114.— IR. 

1999 i. Intention of legislature to 

be considered .] — McKinnon r. Mc- 
Douqall (1907), 3 K. L. R. 673.— CAN 
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2006. .] - -An Act of Parliament cannot bo 

repealed by non-user (per Cuii.). — W hite t'. Boot 
( 1788), 2 Term Rep. 274 ; 100 E. R. 1 19. 

Annotaikms : — Mentd. LelRli v. Kent (1781)), 3 Term Ilcp. 
362 ; i'orbos i\ Samuel, [1913] 3 K. B. 700. 

2006. .J— Though, where the words of an 

Act of Parliament are j)lain, it cannot be rej^cah'd 
by non-user, yet where there has been a series of 
practice, without any exception, it goes a great 
way to explain them whore there is any ambiguity 
(Lord Kenyon, (l.J.). — L eigh v, Kent (1789), 
3 Term Rep. 362 ; 100 E. R. 621. 

Annofutionn Mentd. Stowart r. Lavvtou (1823). 1 Blnx* 
374 ; Spencer, v. Svvannell (1838), 7 L. J. Ex. 73 , Forbes 
V. Samuel, [1913] 3 K. B. 706. 

2007. .] — Though a statute does not lose its 

force by non-user alone, A the presumption is 
against a repeal of it by implication, a subsequent 
statute, though not expressly referring to it, will 
be taken to have repealed it, when its continuance 
would be inconsistent witli tlio state* of things 
introduced by the later statute. — The India (1861 ), 
Brown. & Lush. 221 ; 3 New Rep. 442 ; 33 L. J. 
P. M. & A. 193 ; 12 L. T. 316 ; 2 Mar. L. C. 193. 

2008. .] - - It is quite true that neither 

contrary practice nor disuse can repeal the i>ositive 
enactment of a Statute, but contemporaneous & 
continuous usage is of the greatest elVicacy in law, 
for determining the true construction of obscurely 
framed docum(*n(s (Lord ITatherrey, C.). — 
IIebbert i;. PuRCHAS (1871), I;. R. 3 P. 0. 005 ; 7 
Moo. 1*. (!. r. N. S. 468 ; 41 L. .T. P. C. 33 ; 35 J. P. 
4.52 ; 19 W. R. 898 ; 17 E. R. 177. 

Ain>i)U){n)iis : — Refd. Lord Advocate v. Walker Trustees, 
[1912] A. C. 95, Bourne c. Kcatio, [1919] A. C. 81.*), 
Kbomlda’s Claim, [1922] 2 A. ('. 3.19. Mentd. Buy<i v. 
Bliillpotts (1871), L. Jl. t A. .N E. 297 , Martin c Mac- 
kunocldt* (1871), L it. 4 A. (N E. 279 ; Hudson r Tooth 
(1877), 2 I*. J). 12.7; Jtidsdolc c, Clifton (1877), 2 I' D. 
276 ; , Serjeant c. Dale (1879), 13 .1. 1*. 220 ; Ilevwood r 
Manclicster (Bj).) (1881), 12 Q B. 1). 404; Venkata 
Nni asimba Appa Row c. Court of Wards, Venkata Itamala- 
khlmi (i.ini (' Gofiald Apjm Row, AV p. Rajah Gojiula 
Appa Row' (I88(t), 11 App Cub (iOO , Read r. Lincoln (Bp.), 
11892] A. C (j 1 t : Jir Robinson, Wright v, 'J’uR'weJl, [1897] 
1 Cli. 8') , Goro-Booth c Maneliester (Dp.), [1920] 2 K. B. 
412 , Cupel 8t, Mary. Suffolk v. Rackard, 119271 Ik 289. 

J . (Hhcr Cases. 

2009. Recital.] — The bare recital in a statute is 
not .subii-ient to i-ejje.al the positive provisions of a 
former statute, without a cluusi* of rep«*al 
(AsHtuksT, .T). — Bore v. (iray (178<S),2 Terui Reji. 
358 ; 100 E. R. 193. 

Avnofaiions : — Mentd. Stafford v. IJnmstoii (1 821), 2 Brod. & 
Blnp. 691 : Riihsell c. Ledsam (181.)), 14 M- k74: 

R, W'illiams (ISoO), 1 I .1, R. 7.‘> ; Ex p. Lloyd (IHol). 1 
Sim. N. S. 218 ; Edwards v. Hodpes (IHOfl), 16 C. B. 477 ; 
Ormond investment Co r. Betts, [1928] A. C. 143. 

2010. Schedule.] — A llen c. Flicker, No. 85, 
ante. 

2011. Omission of words.]- (1) Where in such 
a case of two Acts being so directed to be read 
together yon find important words in one of them 
omitted, in tlie other (he words so omitted arc 
impliedly repe.aled (Bre'CC, J.). 

(2) It IS a well-known rule in tlie construction 
of statutes that, if a substantive enactinent in a 
former Act is repi'aled, that Mhich comes by way 
of proviso upon it is impliedly repealefl also 


(Bovill, C.J.). — Uorsnail v. Bruce (1873), L. R. 
8 C. P. 378 ; 42 la J. 0. P. 140 ; 28 L. T. 705 ; 
37 J. P. 518 ; 21 W. R. 597. 

Annolations : — Mentd. Evaas v. Wills (1876), 1 C. P. D. 229 : 

R, V. Stonor (1888), ,67 J... .i. Q. B. .'HO ; Church’s Trustee 

V. Hibbard, [1902] 2 Ch, 781. 

2012. Injustice in enforcement.] — It has been 

argued that these Acts are to bo deemed obsolete 
inasmucli as then enforcement to-day would, as 
it IS alleged, lead to manifest injustice & absurdity. 
Inasrnucii, however, as both the Acts have received 
comparatively recent recognition & application, 
while injustice has been guarded against by 
limitation the right to prosecute for offences under 
them to the A.-tl., I find it dittlcult to say that such 
of their provisions as hav(' not already been re- 
pealed are not still available for the protection of 
the community against the evils at which they 
were aimed (Neville, J.). — Tajby v. Warwick- 
shire Miners’ Assocn., [1912] 2 Ch. 371 ; 81 
L. .1. Ch. 741 ; 107 L. T. 452 ; 28 T. L. R. 509. 

2013. Rule of court.] — Ih-utRY v. JjONDon 
(liiNERAL Omnibus Co., No. 2136, post. 

2014. Repeal of proviso — By repeal of enactment 
to which proviso attached.] — Horsnail v. Bruce, 
No. 2011, ante. 

2015. Repeal of bye-law - By repeal of statute 
under which made.] —When a bye-law is made 
under an Act of Parliament the repeal of the 
Act, abrogates the bye-law, unlcjss the byc-law 
is preserved by the repealing Act by means of a 
saving clause or otherwise. — Watson t. Winch, 
[19161 1 K. B. 688 ; 85 L. J. K. B. 537 ; 114 L. T. 
1209 ; 80 J. P. 119 ; 32 T. L. 11. 244 ; 14 L. G. R. 
186. 1). ('. 


SECT. 2.— EFFECT. 

Sub-sect. L— In General. 
fiec Inter] )retation Act, 1889 (c, 63), s. 38. 

2016. Position as If Act had never existed.] — 
No proceedings ran bo pursued under a repealed 
Act of Parliament, though begun before the repeal ; 
unless by special exception. — M iller’s (’ase 
( 1764), 1 Win. Bl. 451 ; 96 E. U. 259. 

2017. .1 -Wlien .an Act of Parliament is 

ri'peah'd, it is the same thing as if it Iiad never 
existed, exce])! with reference to such parts as are 
.saveil l)y the reiiealing stafuto (Lord Tionter- 
DKN, C.T.),— Surtees r. Fi.lison, Hi-avson v. 
Heard (1829), 9 B. A C. 750 ; 4 Man. it by. I\. B. 
586 ; 7 L. J. O. S. K. B. 335 ; 109 E. B. 278. 
Annotohons Apid. Burrow, r, Auiaud (1816), 8 Q. B, 696 : 

JUinim i\ Van Praash (1872), L. R. 8 0. B^. 1 ; A.-G. r- 
],,ni.i)lunKh (1878). 3 Ex. D. 214. Consd. Watson v. 
AVjncb, [1916] 1 K. B. 688. Refd. R. v. Denton (1862) 
18 0 il 761 : Ik' Mexiean & Soutli Anierioan Go. Grlse- 
uooit A Sinith’y Case, Do Pans’H (Jaso (lS-]9). 4 Do G. & J. 
641 ; Bull hor v. Henderson (1868), L. K. 4 Q. B. .1.15 , 
Sijcncer V. HootoU, Spenror v. Newton & i^yeroft, Brigga r. 
G N Ry.. Pui kinyon a. WT^an Coal ks Iron Co , Ilarrlapn 
V ’wlgan Coal & Iron Co. (1920), 37 T. L. R. 280. Mentd. 
Clark V. Miillick (1840), 3 Moo. P. C. C. 262. 

2018. .1 -Kay V. Gdodwin, No. 2044, post. 

2019. .] -A dilference exists between 

temporary ^ repealed statutes in this, tliat the 
latter, except so far as they relate to transactions 


PART IX. SECT. 2, SUB-SECT. 1. 

2016 i. Position as if Act had ncicr 
evisied.] — BuYAN'r r. Hirn (1863), 23 
U. C. R. 96. -CAN. 

2016 ii. ,]~Tkumhkj,t, r, Tavuok 

(No. 2) (1896), 3 Terr. Jv. R. 313.— CAN. 

2016 iii. .] — The repeal of a 

statute merely declaring the common 
law does not repeal the common law, at 
any rate In a ease where the common 
law Involved is the prerogative of tho 
Crown it by the i-epcaling Act no 
mention is made of the Crowm or its 


affirmative ytatnte does not take away 
tlie common law, & if the stfituto were 
temporary, on its expiration tho 
common law would ho in as full force 
as before lt,3 enactment. — H anbuiax 
L’. Bakkon & Doody (1849), 3 Nlld. 
L. R. 102.— NFLD. 

( 1 . Effect of revision of the statutes,] 
Tho effect of tho revision of the 
Statutes of Canada, brought into force 
by Royal Proclamation, Mar. 1, 1887, 
though in form repealing the Acts 
couRolidated. is really to preserve them 


prerogalivc. — K unnkuy v. IN^L\.x, 
[1920] I VV. W. 11. 633 ; 51 D. L. 11. 
165 : 15 Alta. L. R. 196.— CAN. 

2016 IV. -.1 — VA.iKcnAND V. Nan- 

dram (1907), I. L. R. 31 Bom. 515.— 
IND. 

2018 V, The general rule of law 

is that when a statute is nhsolulcly 
repealed it is to bo treated as if it 
had not been passed. — Trait.u v. 
M’Aixistf.k (1890), 26 L. H. Ir. 621. 
IP. 

2016 vi. .] — Scmhle : a mc'ro 
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Statutes. 


Sect, 2. — Effect : Sub-secis. 1, 2 d: 3.] 

ftli'efldy completed under them, become as if they 
never hatl existed ; but, wil h respect to the 
former, the extent of the restrictions imposed by 
them becomes a matter of construction, & it 
becomes necessary to detc'rmine which of their 
I)rovisions are to be considered limited to the 
duration of tl)e temporary law, <fe which are not to 
be so considered (Pakke, B.). — Steavenson v. 
Oliver (1841), 8 M. & W. 234 ; 3 0 L. J. Ex. 338 ; 
5 Jur. 1064 ; 151 E. IL 1024. 

Annotations : — Reid. Spencer v. Hooton, Spencer v. Newton & 
Pycroft, BrlffK8 v. O, N. Ity., Parkinson v. Wigan C!oal «r 
Iron Co., Harrison v. Wigan Coal & Iron Co. (1920), 37 
T. L. R. 280 ; R. r. Ellis, Ex p Amalgamated Engineering 
Union (1921), 125 L. T. 397. Mentd. Chappell v. Davidson 
(1860), 18 C. B. 194. 

2020. .] — When an Act of Parliament is 

repealed, the law is as if it had never passed 
(Parke, B.). — Himpson v. Ready (1843), as re- 
ported in 1 1 M. & W. 344 ; 152 E. R. 830. 

Annotation ; — Refd. Butcher r. Henderson (1808), L. R. 3 
Q. B. 336. 

2021. -.] — [It is contended] that the duty 
itself had ceased to be payable by the repeal of the 
Act imposing it, on the principle laid down by 
Lord Tenterden in Surtees v. Ellison^ No. 2017, 
ante, “ It has been long established, that, when an 
Act of Parlianumt is repealed it must bo considered, 
exc€‘pt as to transact ions past & closed , as if it never 
had existed. That Ls the general rule, & we must 
not destroy that by indulging in conjectures as to 
the intention of the legislature ” (per Cur.). — 
Barrow v. Arnaud (1846), 8 Q. B. 604 ; 10 Jur. 
319 ; 115 E. R. 1004, Ex. Ch. 

2022. .] — After a statute has been repealed 

it cannot be acted upon in respect of a proceeding 
under it, commenced before its repeal, & in tliis 
respect there is no valid distinction between 
matters of form & substance. — R. v . Denton 
(Inhabitant.^) (1852), Dears. C. C. 3; 18 Q. B. 
761 ; 21 L. J. M. C. 207 ; 19 L. T. O. S. 216 ; 10 
J. P. 471 ; 17 Jur. 453 ; 118 E. R. 287. 

Annotation R. v. Mcl.ialn, R. t). Barr (1922), 91 

L. J. K. B, 662. 

2023. .] — When an Act of Parliament, or 

part of an Act of Parliament, is repealed, it must 
be considered as if it had never existed, except as 
to transactions passed & closed . — Re Mexican & 
South American Co., Grisewood & Smith’s 
Case, De Pass’s Case (1859), 4 De G. <te J. 544 ; 
28 L. J. Ch. 769 ; 33 L. T. O. S. 322 ; 5 Jur. N. S. 
1191 ; 7 W. R. 681 ; 45 E. R. 211, L. JJ. 

Annotations : — Hentd. Tie Royal British Bank, !Mixer’s Case 
(1859), 4 De G, & J. 675 : Re Athenseum Life Assoe. Son., 
tnilnnock’s Case (I860), John. 714 ; Rc Mexican & South 
American Co., Costello's Case (1860), 2 De O. F. & .T. 302 ; 
Re Esgair Mwyn Mining Co., Alexander's Case (1861), 3 
L. T. 883 ; Re Phmnix Life Assce. Co., Ex p. Hatton 
Gt*02), 31 L. J. Ch. 340 ; Re Consols Insce. Assocn., 
Benham’s Case (l8G5), 11 Jur. N. S. 381 ; National & 
I’rovinclal Marine Insoo. Co., Ex p. Parker (1867), 2 Ch. 
App. 685 : Rc Smith, Knight, Weston’s Case (1868), L. R. 

6 Eq. 238 ; Spackman v. Evans (1868), 19 L. T. 151 ; 
Re Asiatic Banking Co,, Exp. Collum (1869), 21 L. T. 350 ; 
Re Bank of Hindustan, China & Japan, Ex p. Kintrca 
(1869), 6 Ch. App. 95 ; Re Consols Insce. Assocn., Glanvillc’s 
Case (1870), L. R. 10 Eq. 479 ; Rc ISmlth, Knight, Battle’s 
Case (1870), 39 L. J. Ch. 391 ; Re Eiiropean Bank, 
Master’s Case (1871), 7 Ch. App. 294, n. ; Re (iroat Wheal 
Busy Mining Co., King’s Case (1871), 40 L. J. Ch. 361 : R. 


V. Lamboum VaUey Ry. (1888), 22 Q. B. D. 403 ; 

Discoverers Finance Corpn., [1908J I Ch. 141 ; Jfc Dla* 

ooverers Finance Corpn., Llndlar’s Case, 11910] 1 Ch. 

312. 

2024. .] — The proviso in sect. 8 [of a 

private Act] is absolutely repealed by sect. 32 of 
the private Act, & the effect of that repeal we 
apprehend to be, that, for all matters occurring 
subsequent t-o the repeal, the private Act must be 
read as if there never had been any such proviso 
(PoLi,ocK, C.B.). — Shrewsbury (Earl) v. Scott 
(1860), 6 C. B. N. S, 221 ; 29 L. J. 0. P. 190 ; 141 
E. R. 437 ; sub nom. Hope-Scott v. Shrewsbury 
(Earl), 6 Jur. N. S. 472, Ex. Oh. ; affg. (1859), 
6 0. B. N. S. 1. 

Annotations :~VLentd, Lang v. Purves (1862), 15 Moo. 

1’. C. C. 389 ; Ormond Investment Co. v. Betts, [1928] 

A. C. 143. 

2025. .J — The maxim alike of law & 

justice is, nova constitutio fuiuris formarn imponere 
debet, tion prwteriti^ Sc therefore, though when a 
statute is repealed it is, as to new matters, as 
though it had never existed, yet as to transactions 
already completed under it, they still have full 
effect {per Our.). — Butcher v. Henderson (1868), 
L. R. 3 Q. B. 335 ; 9 B. & S. 403 ; 37 L. J. Q. B. 
133 ; 16 W. R. 855. 

Annotations Mount r. Taylor (1868), L. R. 3 C. P. 

645 ; Lovl v. .Sanderson (1869), L. R. 4 Q. B. 330 ; 

Mh'fin V. Attwood (1869), L. R. 4 Q. B. 333. 

2026. •! — Iemm V. Mitchell, No. 2047, 

post. 

2027. Penal statute.] — Where a statute 

creating an off(;nce is repealed a pei'son caimot be 
afterwards proc(^eded against for any offence witliin 
it committed whilst it was in operation even 
although the repealing statute re-enacts the penal 
clauses of the statute repealed. — R. v. Swan 
( 1849), 14 J. P. 161 ; 4 Oox, 0. O. 108. 

Annotation; — Mentd. R. v. Smith (1862), Lo. & Ca. 131. 

2028. .]■ R. V. Nairne (1850), as 

reported in 4 Oox, 0. 0. 1 15. 

Annotation R. v. Smith (1802), 9 Co.x. C. C. 110. 

2029. - .] — In my opinion the justices 

came to a wrong conclusion, & 1 think that they 
were misled by following the well known common 
law principle stated in the fourth edition of Max- 
well on the Interpretation of Statutes, at p. 623, 
to this effect, that “ Where an Act expired or was 
repealed, it was fonnerly considered, in the absence 
of provision to the contrary, as if it had never 
existed, except as to matters & transactions 
past & closed. WJiere, thorefoi’e, a penal law was 
broken, the offender could not be punished under 
it, if it expired before he was convicted, although 
the prosecution was begun while the Act was in 
force.” That was undoubtedly the common law 
principle (Avory, J.). — Bennett v. Tatton (1918), 
88 L. J. K. B. 313 ; 118 L. T. 788 ; 82 J. P. 303 ; 
34 T. L. R. 591 ; 16 L. G. R. 788, D. C. 

Annotation ; — FoUd. R, V. Ellis. Ex p. Amalgamated Engi- 
neering Union (1921), 125 L. T. 397. 

2030. - — — .] — We are bound by the 

decision of this ct. in the case of Bennett v. Tatton, 
No. 2029, ante, in which this ct. adopted the rule 
laid down in Maxwell on the Interpretation of 
Statutes, 6th ed., p. 728, namely “ Where an Act 
expired or was repealed, it was formerly regarded, 


in imbroken continuity. — Frontknao 
License Comus. r. Fhontenac County 
Corpn. (1887), 14 O. H. 741 ; 4 Cart. 
683.— CAN. 

r. Time for completion of vork 
altered hy new statute .] — Where a time 
limit for the completion of a work Is 
enofjted by a sect, of a statute, & by 
an amending Act the term of years 
prescribed for the completion of the 
work is extended hy a sect, which 


expressly replaces the sect, of tho 
original Act, the term fixed by the 
substituted sect, runs from the coming 
into force of the original Act, & not 
of the amending Act. — Montrkaj, 
Park & Island Ry. Co. v. Chateau- 
ouAY & Northern Ry. Co. (1903), 
13 H. C. R. 250.— CAN. 

t. Repeal of section bringing Act into 
force after Act in force — No effect .] — 
Jie Sutton (Ont.), [1924] 4 D. L. R. 


315 ; 5 0. B. 11. 75.— CAN. 

a. Repealing Act preserving old 
procedure in cases wT^ein new Act 
does not provide remedy .] — Hatfield 
& Soot Co., Ltd. v. Quebec Potato 
Products Co., Ltd. (N. B.), [1925] 
3 D. L. R. 1184.— CAN. 

b. Old section of Act operative until 
new section operative.] — 11. v. Reid 
^ j^(1927), 47 Can. Crlm. Cas. 202. 
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in the absence of provision to the contrary, as 
having never existed, except as to matters & 
transactions past Sc closed. Where, therefore, a 
penal law was broken, the offender could not be 
punished under it, if it expired before he was 
convicted, although the prosecution was begun 
while the Act was still in force ” (Avory, J.). — 

K. V. Ellis, JEx p. Amalgamated Engineering 
tJNiON (1921), 125 L. T. 397, D. C. 

2031. Matters of procedure.] — Where an 

Act creating an offence is kept in force, & the sect, 
providing procedure is only repealed, other 
procedure is jirovided by the repealing Act, 
although an offence is committed while the 
repealed sect, is in force, if proceedings are not 
taken until after the repeal takes effect, they are 
governed by the requirements of the repealing 
Act. 

The general rule is that enactments altering 
procedure have a retrospective effect unless a 
contrary ini-ontion appears from tlio enactment 
(R 1 DI.EY, J.). — Batt V. Mattinson (1900), 82 

L. T. 800 ; 04 J. P. 615 ; 10 T. L. K. 398 ; 19 
Cox, C. C. 532, 1). C. 

Annotaiion : — Mentd. Orlmblo t\ ProBton, [1914] 1 K. B. 270. 

2032. Repealed statute effective as declaration of 
law.] — Newcastle (Ditke) v. Morris, No. 800, 
ante. 

2033. Effect of saving clause.] — Sttrtees v. 
Ellison, IIew.son v. Heard, No. 2017 atife. 

2034. .] — Hough v. Windus, No. 1188, 

ante. 

2035. .] — There wore one or two other cases 

cited which have an important application to the 
present case, that is to say, cases where you find 
in an Act a repoalmg clause followed by a saving 
clause. There you have to see how far th(i two 
enactments can co-exist. Tt seems to me that 
the iirinciplo laid down in those oases is applicable 
to the present case. That princqilo is this : Where 
you have a repeal «fe you have also a saving clause, 
you have to consider whether the substituf^d 
enactment contains anytliing incompatible with 
(he previously existing enactment. The question 
is, aye or no, is thei'c incompatibility between the 
two. In those cases the judges, in holding that 
there W’as a saving clause large enough to annul the 
repeal said that you must see whether the true 
effect was to substitute soraeHiing incompatible 
with the enactment in the Act repealed ; ^ & that, 
if you found something in the repealing Act 
incompatible with the general enactments in the 
repealed Act, then you must treat the jm’isdiction 
under the repealed Act as pro tanto wiped out 
(Collins, M.K.). — Be 11., [1900] 1 Ch. 730 ; 75 
L. J. Ch. 421 ; 94 L. T. 491 ; 54 W. H. 578, 
0. A. 

Annotaiion: — Distd. Evans v. Morgan, [1928] 2 K. B. 527. 

Effect of repeal by temporary statute.] - aS'ci’ 
Nos. 1340, 1341, ante. 

Effect of repeal of temporary statute.] — Bee 

Nos. 1342, 1343, ante. 

Application of rule.] — aSoc Titj.es passim. 


Sub-sect. 2.- -Transactions Past and 
Closed. 

See Interpretation Act, 1889 (c. 03), s. 38, 

2036. Unaffected by repeal.] — S teavrnson v. 
Oliver, No. 2019, ante. 

2037. .] — Barrow v. Arnaud, No. 2021, 

ante. 

2038. .] — Re Mexican & South American 

Co., Orisewood & Smith’s Case, Be Pass’s 
Case, No. 2023, ante. 

2039. .] — Butcher v. Henderson, No. 

2025, ante. 

2040. .] — Bennett v. Tatton, No. 2029, 

ante. 

2041. — .] — R. V. Ellis, Exp. Amalgamated 
Engineering Union, No. 2030, ante. 

2042. .] — Assuming that the effect of the 

Order in Council of Bee. 13, 1921, was to repeal 
Grand Juries (Suspension) Act, 1917, the rule 
that that statute must bo treated as if it had 
never existed did nob apply to transactions which 
were pa.sspd & concluded (Lord Trevbthin, C.J.). 
— Tl. V. McLain, R. r. Barr (1922), 91 L. J. 1C. B. 
.562 ; 126 L. T. 642 ; 86 J. P. 135 ; 38 T. L. H. 393 ; 
66 Sol. Jo. 474 ; 27 Cox, C. C. 185 ; 16 Cr. Api>. 
Rep. 109, O. C. A. 

2043. Extent of preservation.] — A proviso in a 
repealing statute, that the repealed statutes shall 
be i*epealed, “ except as to acts done under them,” 
will operate to preserve to parties sued for acts 
alleged to have been done imder colour of the 
powers of the repealed statutes, a protection 
which those statutes conferred upon persons sued 
for such acts, at all events, if the action is brought 
before the repealing statute passes. — F oster v. 
Pritchard & Whitroe (1857), 2 H. & N. 151 ; 26 
1.. J. Ex. 215 ; 157 E. R. 63 ; suh nom. Foster 
V. Richards, 29 L. T. O. S. 128 ; 5 W. R. 010. 


Sub-sect. 3. — Vested Rights. 

A^ee Interpretation Act, 1889 (c. 03), s. 38. 

2044. Unaffected by repeal.] — I take the effect 
of repealing a statute to be, to obliterate it as 
completely from the records of the Parliament as 
if it had never passed ; Sc it must bo considered as 
a law that never existed, except for the purpose 
of those actions wliich were commenced, prose- 
cuted, & concluded whilst it was an existing law 
(Tindal, O.J.). — Kay v. Goodwin (1830), 0 Bing. 
570 ; 130 E. R. 1403 ; -sub nom. Key v. Goodwin, 
4 Moo. &P. 341 ; 8 L. J. O. S. C. P. 212. 

AnrwMions :~Comd. A.-G. v. 

211. Apld. Lomui. r. Mlteholl, [1912] A. C. 4 00. Befd. 

Re Am on, Rx j). Lowo (J k:{ 2), 1 L. .1. Bey. .5 1; Edwanla r. 

.ShciTcn (184:i). 11 M. cV W. 595 : 

118(10) 20 L .T. C. P. 190 ; Mirfln r. Attwood (18G9), 9 

B. & S. tl4 Mentd. IIuJoBouTu By. c. G. W. By. & Mid. 

By. (1889), 4 By, & Can. Tr. Can. 224. 

2045. .]--The repeal of a statute does not, 

without express words, take away the power of the 
cts. to make an order to which a right has already 
vested under the repealed statute. — Restall v, 
London Sc South Western Ry. Co. (1868), L. R. 


PART IX. SECT. 2, SUB-SECT. 2. 
2036 1 . Unaffected bu repeal .] — lie. 
London United I’uesbytkrian Con- 
UKEOATION (1873), 0 P. 11. 129. — CAN. 

2036 li. .1— -Bank of Ottawa v. 

MoMoimow (1883), 4 O. B. 345. — CAN. 

2086 iii. .] — Traill v. Mc- 

Allister (1890), 25 L, li. Ir. 524. — IR. 

2086 Iv, .]— TUlugfl validly done 

under any law retain their validity 
notwithstanding the euhBoqueut repeal 
of Buoh law. — -C olonial Government 
r. Standard Bank (1892), 9 S. 0. 253 ; 
2 O. T. II. 196.~S. AF. 


PART IX. SECT. 2. SUB-SECT. 3. 


2044 i. Unaffexted by repeal .] — The 
repeal of luHolvcnt Act does not affect 
an 3 " Insolvent whose estate has vested 
in the oHalgnoo prior to the repeal.-- 
Cooi’KR V. Kirkpatrick (1880), 8 
P, It. 248.— CAN. 


204411. Morris Township 

Corpn. V. Huron County Corpn. 
(1896), 27 O. R. 341.— CAN. 


2044 ill. .] — lie Drewhy, 

Dkewry r. Drbwry (Alta.), (19171 
1 W. W. B. 85 : 3C D. L. R. 197.-— 


CAN. 


2044 iv. -.]— Chadwick v. 

CniK, [1924] 4 D. L. R. 1107 ; 
O, L. R. 143.— CAN. 


Mc- 

66 


2044 V. — — .] — lIoHiE w. Kildare 
County Council, [1928] I. R. 47. — 

IR. 


2044 vl. .]— No repealing statute 

lyeratcs retrospectively uiuess bo 
tatod therein, nor interferes with 
Ighta which have vested under the 
epealod statute miless so stated either 
ixiireasly or by necessary implication. 
-he Day A Katanjee (1913), 34 

C. li. R. 467.— S. AF. 
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Sect. 2.- -Effect: Siib'Sect. 3. Sect,i^. 3 <£' 1. Part 
X. ct. 1 : Siib-secta. I fc 2.1 

3 Exch. HI ; 37 L. J. Ex. 80 ; IS L. T. 331 ; 10 
W. 11. 872. 

Annotaiions : — Befd. Uiitclicr r. HondorBOn (18(j8), L. R. 3 

Q. B. 335 : Intrs v. L. & S. W. By. (1868). 38 L. J. C. P. 8 ; 

Mount V. Tavlor (1868), 37 Ij. J. C. P. 325 ; Oldrelve v. 

I’uckeridge (1808), 37 L, J. Kx. 90 ; Lovl r. Sanderson 

(1869), L. Jl. 4 Q. B. 330 ; Mirfln v. Attwood (1869), L. B. 

4 Q. B. 333. 

2046 . .] — Private Street Works Act, 1892 

(c. 57), 8. 25, does not affect the validity or effect 
of the notice piven while Public Health Act, 1875 
(c. 55), s. 150, is in force in the district though after 
the adoption of the Act of 1892 no frc.sh notice 
could be given under s. 150 & if there would other- 
wise have been any doubt on the point, it is 
removed by Interpretation Act, 1889 (c. 03), 
s. 38 (2), which saves everything duly done under 
a repealed enactment before its repeal & every 
right obligation or liability acquired, accrued or 
incurred under it b(‘fore the repeal. — Heston & 
IsLEWORTH Urban CJounoil v. Grout, [1897] 2 
Ch. 306; 66 L. ,T. Ch. 647; 77 L. T. 118; 45 
W. R. 697 ; 13 T. L. R. .504 ; 41 Sol. .To. 639, 
C. A. 

2047 . .] — Tills language [of Ord. 20 of 1908] 

is only an expansion, in rather ('tni)hatic terms, of 
the statement of jirinciple affirm (*d by Tindal, 
C.J., [in Kay v. Goudicin, No, 2044, onte\ & is 
subject to the sami* qualification or exception as 
he expressed, namely, tliat it must not be taken 
to deprive persons of vested rights acquired by 
them in actions duly dc'tormined under the 
repealed law. 

It would require language much more explicit 
than that which is to be foimd in the Ordinance of 
1908, to justify a coui’t of law in holding that a 
legislative body intended not merely to alter the 
law, but to alHr it so as to deprive a litigant ol a 
judgment rightly given A still subsisting {per 
Our.). — Lemm r. MiTriiKi.u, 11912] A. O. 400 ; 81 
L. .T. P. O. 173 ; 106 L, T. 359 ; 28 T. L. K. 282, 
P. C. 

2048 . .] - -It is obvious that [Interpretation 

Act, 1880 (c. (53), s. 38] was not intended to pre- 
serve the abstract rights conferred by the repealed 
Act. ... It only applies to the sijecifio riglits 
given to an individual upon the happening of one 
or otlier of the events specified in the statute 
(Atkin, L.J.). — Hamilton Gell v. White, [1922] 
2 K. B. 422 ; 91 L. .1. K. B. 875 ; 127 B. T. 728 ; 
38 T. L. R. 829, C. A. 

Annotation: — Refd. Briggs r. Dryden, Talbot r. Vickers, 

11925] 2 K. B. 667. 

Effect of statutes on existing rights .] — See Part 
IV., Sect. 6, a7ife. 

Sect. .3. -REVIVER OF REPEALED STATUTES. 

See Interpretation Act, 1889 (c. 03), s. 11 (]). 

2049 . Whether express enactment necessary — 
Repeal of condition limiting force of statute.]— It can- 


not be supposed that it is contrary to the intention 
of the legislature to restore to a statute its original 
force without condition, where all that it has done 
lias been to repeal the condition ; & it can make 
no difference that other qualifications are intro- 
duced, which are not applicable to all the cases to 
which the repealed condition atf ached (Hannen, 
.T.). — Mirfin r. Attwood (1809), L. R. 4 Q. 13. 
333 ; 9 B. & S. 414 ; 38 L. J. Q. B. 181 ; 20 L. T. 
778 ; 17 W. R. 820. 

Annotation : — ^Refd. Tiovl v. Sanderson (1869), Tj. B. 4 Q. B. 
3.30. 


Sect. 4. — RE-ENACTMENT. 

See Tnf erpretaf ion Act, 1889 (c. 63), s. 38 (1). 

2050 . Construction — Intention Indicated In re- 
enacting Act.]— W hittaker v. I.owe (1865), L. R. 
1 Exch. 74 ; 4 H. A G. 109 ; 35 L. .T. Ex. 44 ; 12 
Jur. N. S. 375 ; H W. R. 197, Ex. Gh. 

Annotation : — Mentd. LV Stark (1866), 1 Ch. App. 150. 

2051 . Extension of operation not pre- 

sumed.]— Brown v. McLaciilan, No. 806, ante. 

2052 . — - Reference to repealed Act construed 

as reference to re-enacting Act.] — We have in the 
Workmen’s Gompensation Act, 1897 (c. 37), 

references to the provisions of the Factory 
VV'^orkshop Act, 1895 (c. 37), k, those references, 
unless the contrary intention appears, must now 
be construed as references to the provisions re- 
enacted by Factory k Workshops Act, 1901 (c. 03), 
that is, re-enacted wifii or without modification 
(Stiki-inu, L..T.). — Stevens v. Genehal Steam 
Navbjaiton Go., [1903J 1 K. B. 890 ; 72 ii. J. K. B. 
417 ; 88 L. T. 542 ; 07 .T. P. 415 ; 51 W. R. 578 ; 
19 T. L. R. 418 ; 47 Sol. Jo. 4(i9 ; 5 W. ('. G. 95, 
G. A. 

2053 . Effect — Inconsistent enactment in Act sub- 
sequent to repealed Act.] — A sect, of a statute, 
w'hieli merely re-enacts a provision in a previous 
statute, wall not be construed as virtually repealing 
an inconsistent enactment, m an Act made subse- 
quently to the first, but before tin* last Act.-- 
Morisse r. Royal Britlsh Bank (]85f)), 1 G. B. 
N. S. 67 ; 2(5 L. J. G. P. 62 ; 3 Jur. N. S. 137 ; HO 
E. R. 27 ; sab nom. Morris v. Royal BioTfsH 
Bank, 28 I;. T. O. S. 124 ; 5 W. R. 138. 

Annotations "Reid. Julius r. Oxford (Bp) (1880), 5 App. 

Oas. 214. Mentd. Edwards v. Kilkenny & Oreal South- 

Western By., Ur Butterworth (1857), 26 Jj. J. tk P. 224 ; 

Scott V. Uxbridge A Hickinansworth By. (1866), L. B. 1 

C. P. 596 ; Shriiuploii v. Sidmouth By. (1867), L, B. 3 

C. 1\ 80. 

2054 . — .] — Tlio twelve months’ limita- 

tion was first introduced in 5 & (5 Viet, c. 122, 
s. 10, whilst (5 Geo. 4, c. 1(5, s. 5, was in force, 
obviously without any intention of altering the 
construction of that sect. ; k there is no ground for 
supposing that the re-enactment of the same two 
sets in the consolidating Act of 12 k 13 Viet, 
c. lOG, could make the one affect the construction 
of the other, anymore than when they formed parts 


PART IX. SECT. 3. 

c. General rwZc.] - 3'he repeal of a 
statute repealing another statute docs 
not revive the repealed statute. — • 
Deputy Legal Bemeaiuraxceu r. 
Ahmed Ali (1897), I. L. B. 25 Calc. 
333; 2 C. W. N. 11.— IND. 

d. Application of revivor section of 
Interpretation Act.] — Under Nova 
Hcotia Temperance Act, Part I, s. 3, 
the city of Halifax was excepted from 
the operation of the Act until after 
a day to bo fixed & appointed by 
proclamation of the Oovernor-ln* 
Council, to bo Issued upon the happen- 
ing of a contingency specified. By 


later legislation. Act of 1916, c. 22, 
tlie sect, of the original Act excepting 
the City of Halifax was repealed & 
It was enacted that Part I of the Act 
should apply to every part of the 
province in which the Canada Temper- 
ance Act was not in force '.—Held : 
Part II of tlio Act having been always 
in force, to be resorted to whenever 
Part I became operative, the words 
of Interpretation Act to the efleot that 
the repeal of any enactment should not 
revive any Act or provision of law 
repealed by such enactment, had no 
application. — He Buadbury (1910), 
50 N. S. 11. 298 27 Can. Crim. Cas, 

68.— CAN. 


e. Repealed Act dues not revive with- 
ovt erpress tcords.] — Where an Act 
repeals a previous Act, or a certain 
provision thereof Ik, tlie repealing 
enactment is subsequently repealed 
by another Act : — Ilelfl : the last 
repeal did not smoo 1850, revive the 
Act or provision before repealed, imless 
tliere are words reviving them. — Re 
Jewa Nathoo (1917), I, L. B. 44 Calc. 
489 ; 20 C. W. N. 1327.— IND. 

PART IX. SECT. 4. 

f. Construction — Presumption that if 
ivords ehanaed law chanped.] — Whore 
(he legrlslatui’e has changed the Ian- 
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Part X. — ^Proof and Citation. 


of two Acts in pari materia with one another 
(Kindersley, V.-C.). — Wallace v. Blackwei.l 
(1856), 3 Drew. 638 ; 25 L. J. Ch. 044 ; 27 L. T. 
O. 228 ; 2 Jur. N. B. 050 ; d W. B. 027 ; 01 
E. R. 1008. 

AnnoUdiona : — ^Befd. Morisso v. Hoya] British Bank i 

C. B. N. H. 07. Mentd. Re Btmny, Kx p. Bunny (1057), 
1 BeG. & J. 309. 

2066. Omission of negative provision in 

repealed Act.]- -The mere omission in a later 
statute of a negative provision contained in an 
earlier one cannot by itself have the result of a 
substantive affirmation. It is necessary to see 
how the law would have stood witliout the original 
proviso, & the terms in which the repealed sects. 


are re-enacted. — Union B.S. Co. of New Zealand 
V. Robin, [1020] A. C. (;54 ; 89 U. ,T. V. C. 1 10 ; 123 
U. T. 145, P. C. 

Annotalwn : — Mentd. Venn v. Tedesco, [1926] 2 Iv. B. 227. 

2056. Provision against Implied re-enactment — 
Statute Law Revision & Civil Procedure Act, 1883, 

(c. 49).] — Above Act, s. 6, expressly provided 
against any such implied re-enactment of repealed 
statutes through the annulment or alteration by 
any new Rules of Court of the rules contained in 
Jud. Act. 1875 (c. 77), sched.— Ruckle Y v . IIULi. 
Docks Co., [1893] 2 Q. B. 93 ; 02 L. .T. Q. B. 4 49 ; 
09 B. T. 347 ; 5 K. 547, D. C. 

Annoiedion /—Reid Forhes v Samuel, [19121 2 K. B. 706. 


Part X. — Proof and Citation 

Sect. 1. -PROOF. 


Sub-sect. 1. — In Generai.. 

See Evidence, VoI. XXTI., pp. 348, 349, Nos. 
3522-3535. 

2057. Right of court to refer to Parliament roll.] 

— The Prince’s Case, No. 8, ante. 

2068. — -.] — I supposed 1 should not learn 

much on the subject from the inspection of the 
Roll of Parliament ; hut as it was in my custody, 
I have examined it (Pomtlly, M.IC). — Bahroav 
V. Wadkin (1857), 24 Beav. 327 ; 27 L. J. Ch. 129 ; 
53 PJ. R. 384. 

2069. .] — The Parliamentary roll ... is 

COnclusiv«‘ (QUAIN, ,1.). — R. V. flASl.INOFIELD 
(1874), fi. K. 9 Q. B. 203 ; 43 L. J. Q. B. 3S ; 29 
L. T. 801 ; 38 J. P. 581 ; 22 W. U. 2(30. 

2060. Private Act omitted from Parliament roll — 
Admissibility of calendar containing Act.]— Tn an 
action of ejectment, in order to show th.at an 
Act of Parliament had passed for diaga veiling, 
amongst other lands, the land in ([ueation, after 
evidence of a clerk in the Parlianumt office, who 
had the custody of the records in the House of 
Lords, that no such Act was to be found on tlie 
Parliament roll, a certain calendar W'as put in, 
purporting to contain the titles of sixty Arts. 
That numbered 40 being called “ An Act for dis- 
gavelling lands in Kent .” The calendar so pro- 
duced was made in lOtO. It apjxsarc'd that two 
calendars were kept in the oflice, one call<‘d tlie 
long calendar, the other the short/ calendar ; & 
that the practice had been to enter u})on t he long 
calendar such Acts as passed, iia soon as they liad 
received the Royal Assent, but not b('fore, with 
their respective numbers. Qu. : whetlier this was 
sufficient evidence that sucJi an Act re.ally did 
pass. — Doe d. Bacon v. Brydges (Lady) (1843), 
(5 Man. & G. 282 ; 7 Scott, N. R. 333 ; 13 L. .T. 
C. P. 209 ; 1 L. T. O. S. .338 ; 7 J. P. 721 : 131 
E. R. 900. 

2061. Recognised record — King’s Printers copy.] 

— Claydon V. Green, Gricen v. Claydon, No. 
72, ante. 

Judicial notice.] — See Sub-sects. 2 & 3, post. 

fcuaare of an Act, It ia ffenorally to bo 
presumed that It thereby Intended to 
change the law. — Parks v. Canarian 
Northern Ry. Co. (1911). 21 Man. 

L. H. 103.— CAN. 

pf. Act repealed as to United 

Kingdom .] — A statute made since the 
Union, repealed generally an Act 
which had extended to the United 
Kingdom, but, by a subsequent scot. 


Sub-sect. 2. — Public Acts and Airrs deemed 
TO BE Public. 

See Interpretation Act, 1889 (e. (53), s. 9, &, 
generally. Evidence, Vol. XXII., pp. 142-1(30, 
Nos. 117.3-13(34. 

2062. Judicial notice— Though not pleaded.]— 

The statute of 32 ITen. 8, c. 7, needs not to be set 
out . . . because that statute is general <fc 
umv('rsal, & runs over the whole kingdom, & 
concerns every person or persons who have any 
such spiritual profit : then tluj ]iidg('s of every 
ct. ar(‘ bound cliielly to take notice of this law, 
inasmu(4i as it gives them jurisdiction k, power 
to hold plea of that, wliich, bcfor(' the statute, 
the common law took no cognisance of ; & such 
general law is not of n<‘eessity to bo ,all(‘ged {per 

('UR.).— RRISTOL (Dean & (hlAPTEH) V. (h.ERKE 

(15.533, 1 Dyer, S3 a : 73 Pk R. 181. 

Annoiahons : — Mentd. Wmcb ester’s (Bp.) C!ase, Wright, 
V Wright (1596), 2 Co. Rej). 43 b ; Day r, Savndge (ICII), 
Hob, H5 ; Ilarpur’s Case (1614), 11 Co. Rep. 23 a , R. r. 
SkiiigJo (1718), 1 Stra 100 ; Bally r. Wells (1769), Wilm. 
341. 

2063. Anon. (1557), .Tenk. 215; 

145 Pk R. 140. 

2064. — — - —.1 - Cromwell’s (Lord) Case, 
No. 28, ante. 

2065. .] -21 Hen. 8, c. 13. is a general 

statuL^ of vhicli the judges ouglit to take notice, 
although it be not pleaded. — ITomand’s Case 
(1597), 4 Co. Rep. 75 a ; 70 PI. R. 1017 ; snb nom. 
Armiger V. Hoi, land, Cro. Plliz. 542 ; Moore, 
Iv. B, 542. 

AnnoUition'i — Mentd. Snutli’s Case (101.1), 10 Co. Rep. 
135 1), Colt A Glovi'r ». Coventiv A Lichfield (Bp.) 
(1016). Hob. 140. Winebtombe v Wineboster (Bp.) 
A Piillpstoii (1010), Hob 165 , R. f . Canterbury (Arehp.) 
(103 1). Cio. Car. 354 . Dodson r. Lynn (1037), Cro. Car. 
475 ; It. V. London (Bp.) (1039). W. Jo. 401 , Yatos r. 
Drvdon HG40), Cro. Cur. 589 : PndgeojUs Case (1677), 
Froom. K. II. 241 ; R. v. London (Bp ) (1694), Comb. 
300. Apperley i'. Hereford (Bp.) (1833), 9 Biiig. 681; 
Botham v. Gregg (1831), 10 Bing. 352 ; Alston v. Atlay 
(1837). 7 Ad. & El. 289. 

2066. .! — r,EicESTER (Lord) r. Mandy 

(1(557), 2 Sid. 30 ; 82 E. U. 1239. 

2067. -.]— R. V. Toms (1732), 2 Barn. 

K. B. 123 ; 91 PI. R. 39(5. 

PART X. SECT. 1, SUB-SECT. 1. 

h. Tiro statute.^ with ulentical short 
titles — Nccessiii/ to plead speciflcallu.] 
—Where there are two statutes, the 
short titles of which are identical, 
deft, pleading one of them should 
make it plainly appear on which ho 
relies, but he need not plead the 
particular scet. — K irk r. Kiuklvnp 
(1899), 6 B. C. R. 412.— CAN. 


provided Unit nothing therein con- 
taineil should alter tlie practice on 
the subject, except when expressly 
declared, & that tho Act should not 
extend to Ireland, save when expressly 
mentioned : — Held • (ho former Act 
was not repealed as to Ireland. — 
Stiaw r. Hamu.ton (1P33), Haye.s A: 
Jo. 226 - IR. 
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Statutes. 


Sect. 1 . — Proof : Suh-scctn. 2 & 3, Sect. 2. Pari A”/.] 

2068. .] — Holiday v. Pitt (1734), 

Ounn. 16 ; Lee temp. Hard. 37 ; 2 Stra. 985 ; 94 
E. R. 1033 ; suh nom. Holliday v. Pitt, Fortes. 
Rep. 842 ; mb nom. Hollowday v. Pit, 2 Barn. 
K. B. 448 ; mb nom. Pitt’s Case, 7 Mod. Rep. 
226 ; Ridg. temp. H. 91 ; 2 Com. 444. 

Annotations : —iLetd.. CroRby, Brass’s Case (1771), 3 'Wila. 

188. Mentd. Chester^, Upsdale (1750), 1 WJls. 278 ; Bartlett 

V. Hebbes (1794), 5 Term Bep. 68fi; Luutley v. Battino 

(1818), 2 B. & Aid, 234 : Cecil r. Butcher (1821), 2 Jac. 

& W. 665 ; Strong v Dickenson (1836), 1 M. & W. 488 ; 

Magnay r, Burt (1843), 1 L. T. O. S, 206 ; Webb v. Taylor 

(1843), 8 Jiir. 39 ; Childers r. Childers (1867), 3 K. & J. 

310. 

2069. .] — 28 lien. 6, c. 9, relating to 

bail bonds is a public Act ; therefore the ct. will 
take notice of it though it he not pleade^d. — Samuel 
V. Evans (178H), 2 Term Rep. 509 ; 100 E. R. 306. 

2070. .]— 23 Hen. 6, c. 9, being a public 

Act, need not. be specially pleaded. — L<jvell v. 
Plomeh (1812), 15 East, 320 ; 104 E. R. 865. 

2071. .] — That part of Slat. Frauds 

which directs certain a{.^o(‘nicnts to be in writing, 
will be taken notice of by the ct. in the trial of an 
issue out of the Ct. of Cli. — Burnand v. Nehot 
(1824), 1 C. & P. 578 ; 171 E. R. 1324. 

2072. — .]—'A local Act, with a clause 

declaring it to be a public Act, A: that it shall bo 
taken notice of as sucli without being specifically 
pleaded, need not be j^roved eitiu^r to have bet'n 
examined with tlui Parliament roll, or to liavo been 
printed by the King’s Printer.- AN'ood ward v. 
Cotton (1834), 1 Cr. M. cV. R. 44 ; 4 Tyr. 68-3 ; 
3 L. .T. Ex. 300 ; 119 E. R. 986. 

2073. .] — Where an Act for conduct ing 

a private concern is declared to he public Act, & 
is required to be judicially taken notice of as such 
by all judges, without being specially pleaded, it is 
unnecessary at a trial to p^o^e it by an exainiiied 
copy of tlie original. — Beaumont r. Mountain 
(1834), 10 Bing. 404 ; 4 Moo. <S: S. 177 ; 3 L. J. 
C. P. 118 ; 131 E, R. 961. 

Annotation : — Reid. Woodward r. Cotton (1834), 1 Cr. M. 

Sc R. 44. 

2074. If the counsel for a party 

rely on an Act of Parliament, cite it as an Act 
to be judicially noticed, the opposite party has 
no right to insist t hat the counsel citing it shouhl 
jiroduce a copy of it printed by the Queen’s Pi inter. 
— Forman v. Dawes (1841), Car. ic M. 127. 

2075. .] — In causes of collision, the 

party intending to take the benefit of tlie statute 
6 Ceo. 4, c. 125, should state such inb'nlion in the 
pleadings, but the omission to do so will not 
deprive him of tlie exemj»tion from liability con- 
ferred by the statut.e ; the Act being a public Act, 
which the ct. is boimd to take notice of without- 
its being specially pleaded. — T he Canadian 
(1842), 1 Wm. Rob. 343 ; 166 E. R. 601. 

2076. .] — Hilliard v. ^FEBSTEu 

(1844), 6 Man. & G. 983 ; 7 Scott, N. K. 903 ; 
2 L. T. O. S. 348 ; 8 Jur. 425 ; 134 E. R. 1190. 
AnnoUition : — Reid. Spooner v. Juddow (1850), 6 Moo. 

r. C. C. 267. 

2077. — — I am bound to take notice 

of the statutes of the realm, but not of college 
statutes (Lord Cottknham, C.). — Rc University 
College, Oxford (1847), 10 L. T. O. S. 85, L. C. 

2078. .] — When a local be personal 

Act contains a clause enacting that it shall be taken 
to be a public Act, it need not be particularly 
brought to the notice of the ct. in a rule for leave 
to enter a suggestion ; they will take judicial 
notice of it. — Hendrey v. Eden (1850), Rob. L. 
& W. 202. 

2079. — Aiton V. Stephen, No. 1382, 

ante. 


2080. .] — A judge being bound to take 

judicial notice of all Acta of Parliament, is not at 
liberty to assume the existence of an Act which is 
necessary to give validity to a right which is 
admitted in the pleadings before him. — Chilton 
V. London Corpn. (1878), 7 Ch. D. 736 ; 47 
L. J. Ch. 433 ; 38 L. T. 498 ; 26 W. R. 474. 
Annotations: — Meatd. Rivers v. Adams (1878), 3 Ex. D. 

361 ; De La Wan- v. Miles (1881), 17 Ch. D. 535 ; Good- 
man V. Saltoflh Corpn. (1882), 7 App. Cas. 633 ; Tyne 
Improvement Comrs. v. Imrie. A.-G. v. Tyne Iraprovomont 
Comrs. (1899), 81 L. T, 174 ; Hough v. Clark & Hall (1907), 
23 T. L. R. 082. 

2081. Railway Acts.] — In an argu- 

ment on demurrer, sects, of Railway Acts, though 
declared to be public Acts, cannot be referred to 
unless they art; stated in the bill. — BaiLEY v, 
Birkenhead, IjANcashire & Cheshire Junction 
Ry. Co. (1850), 12 Beav. 433 ; 6 Ry. & Can. Cas. 
256 ; 19 L. J. Ch. 377 ; 15 1.. T. O. S. 293 ; 14 
Jur. 119 ; 50 E. R. 1127. 

Annotation : — Mentd. Alexander r. Automatic Telephone Co. 
(1899), G8 I.. J. Ch. 514. 


Sub-sect. 3. — Private Acts. 
note, Interpretation Act, 1889 (c. 63), s. 9, 
qencraUy. TA'Idence, VoI. XXII., pp, 142-160, 
Nos. 117.3-1.364. 

2082. Judicial notice— Necessity for pleading.] — 

Albanv V. St. Asaiti (Bp.) (1588), Cro. Eliz. 119 ; 
78 E. R. 376 ; sub 7wm. Albany & St. Asaphs 
(Bp.) Case, 1 Leon. 31. 

Annotations : — Mentd. Helo v. Exeter (Bp.) (1G90). 2 Balk. 
539, Abergavenny?’. Llandaff (Bp.) ( 1 888), 20 Q. H. D.400. 

2083. .] - A sheriff cannot take 

advantage of 23 lleo. 6, c. 10, without pleading 
it specially ; for it is a private Act. — Langton v. 
Gardiner (159(5), CTo. Ehz. 400 ; 78 E. R. 713. 

An notation ; — Expld. Parker r. ^V^elhy (1(570), 1 Mod. Rep. 

57. 

2084. .]- 23 Hen. 6, c. 9, of sheriffs’ 

bonds is only a pi’jvale statute, of wliich the ct. 
will not take notice unless it bo pleaded. — Benson 
V. Welby (1670), 2 Saund. 151 ; 2 Keb. 670 ; 
85 R. R. 891 ; sub nom. I’ahker- v. Wklby, 2 
Keb. 657 ; 1 Mod. Rep. 57 ; 1 Sid. 139 ; 1 
Vent. 85. 

Annotations : — Reid. Samuel v. F.vanH (1788), 2 Term Rep. 
569. Mentd. Bullythori* e. Turner (17 4 4), Willes, 475. 

2085. .]— The cts. cannot take notice 

officially ol the vording of a ijrivate Act of Parlia- 
ment. — Platt i?. Hill (1698), 1 I^d. Raym. 381 ; 
3 Salk. 330 Holt, K. B. 662 ; 91 E. R. 1152. 

2086. .] — The ots. cannot take notice 

judicially of a private statute. — Pittb v. 1*oij2- 
hampton (1698), 1 Ld. Raym. 390 ; 91 E. R. 1158 ; 
sub nom. WTtts v. Polehampton, 3 Salk. 305. 
Annotations : — Mentd. Lambert v. Taylor (1826), 4 B. & C. 

138 ; G^vynno v. BumoJl (1840), 6 Bing. N. C. 463. 

2087. .]— Adcock v. Giix (1752), Say. 

CO ; 96 B. K. 803. 

2088. .] ' The ct. cannot now take 

notice of any other part of tliis Act of I'arliaftnent 
than that which is set out in this plea ; for it is 
not a public Act (Buller, J.). — Kirk v. Nowill 
(1786), 1 Term Rep. 118 ; 99 E. R. 1006. 

Annotations : — Mentd. Le Bret v. Paplllon (1804), 4 East, 

502 ; Clement v. l-ewls (1822), 3 Brod. & Bing. 297. 

2089 .] — Where copies of a private 

Act of Parliament, printed by the Queen’s Printer, 
are made evidence, a deft.’s counsel at nisi prius 
cannot make an objection groimded on that Act 
a ground of an application for a non-suit, if the Act 
has not been given in evidence on the part of pltf . 
because it is not an Act to be “ judicially noticed,” 
& is only before the ct. when^ven in evidence. — 
Gbeswolde V. Kemp (1842), Car. & M. 636. 
Annotation : — Mentd. Wright v. WIUcox (1850), 9 C. B. 060. 
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Part XL Codifying and Consolidating Statutes. 


Sect. 2.— CITATION. 

See Interpretation Act, 1889 (c. 63), s. 35 • 
Short Titles Act, 1896 (c. 14). 

2090. Act passed In session held In two regnal 
years.] — An Act of Parliament passed in session 
held partly in one year & partly in the following 
year of a King’s reign, sliould be described as “ an 
Act passed in the session of Parliament held in the 
— years of the reign” & not merely as an Act 
passed in those years. — R. v. Fairbrotieer, etc., 
Middlesex JJ. (1839), 3 J. P. 723. 

2091. Where a statute is passed in a 

session of Parliament wliich commenced in one 
year of a reign but is continued into another, it is 
incorrect to describe the statute as passed in both 
years, but it may be described as a statute passed 
in a session of Parliameni- held in both years. — 
Gibbs v. Pike (1S41), 8 M. & W. 223; 9 Dowl. 
731 ; 10 L. J. Ex. 309 ; 151 F. R. 1019. 


2092. Statute of 29 EUz. — To be cited as of 
28 EUz.] — There is no Parliament roll for the 
29th of Elizabeth, & statutes passed in that year 
have relation to tlie first day of the session which 
commenced m the 28th year of her reign, & must 
be so jdeaded. — Rumsey v. Tufnell (1824), 2 
Ring. 255 ; 9 Moore, C. P. 425 ; 3 L. J. O. S. C. P. 
259 ; 130 E. R. 304. 

2093. Statutes of 2 Jac. 1 — To be cited as of 
1 Jac. 1.]— The statute written in the statiite book 
under the year aecundo {vulgo primo) Jac. 1, c. 15, 
must be pleaded as of the first year. — Bryant v. 
Withers (1813), 2 M. & S. 123 ; 2 Rose, 8 ; 105 
E. R. 328. 


Apld. humsoy p. Tuflfiioll (1824), 9 Mooro, 
w K’a (1B34), 1 Ad. & El. 327. 

Mentd. A'c Barrow & Codder, Kx p. Clitisly (1832), 2 Deac. 
& Ch. lie Keasloy, Exp. PennoU (1841), 2 Mont. D. 

Boosley, Ex p. King & Bocsloy, 

I j>* ISl), 


Part XI. — Codifying and Consolidating Statutes. 


2094. Codifying statutes —Object.] — I think the 
proper coiu'se is in tJic (list instance to examine 
the language of the statute A to ask what is its 
natural meaning, uninfluenced by any considera- 
tions derived from the previous state* of the law, 
& not to start with inquiring how the law pre- 
viously stood, & then, assuming that it was pro- 
bably intended to leave it unaltered, to see if the 
words of the enactment will bear an inteijiretation 
in conformity with this view. 

If a statute, intended to embody in a code a 
particular branch of the law, is to be treated in this 
fa.shion, it appears to me that its utility will be 
alrnost enlirely des(roy<*d, the very obieet w'ith 
which it was enacted will be frustrated. The 
purpose of such a statute surely was that on any 
point specifically dealt with by it, the law .should 
be ascertained by interpreting the language used 
instead of, as before, by roaming ov<*r a vast 
number of authorities in order U» discover what the 
law was, extracting it by a minute critical examina- 
tion of the prior decisions, dependent upon a 
knowledge of the exact eft'ect even of an obsolete 
proceeding such as a demurrer to evidence. 1 
am of coui'se far from asserting that ix'sort may 
never be had to t/he previous state of the law for 
the purpose of aiding in tli<‘ comstmction of the 
provisions of the code. If, for example, a pro- 
vision be of doubtful import, such resort would bo 
perfectly legitimate. Or, again, if in a code of the 
law of negotiable instruments words bo found 
whicli have previously acquired a technical moan- 
ing, or been used in a sense other than their 
ordinary one, in ix-lation to such instruments, the 
same interpretation might well be put upon them 
in the code. I give these as examples merely ; 
they, of course, do not exhaust the category. 
What, however, I am venturing to insist upon is, 
that the fli*st step taken should bo to interpret 
the language of the statute, & that an appeal to 
earlier decisions can only be justified on some 
special grmmd (I^obd Herschell). 

It seems to mo that, construing the statute by 
adding to it words which are neither found therein 


nor for which autliority could be found in the 
lan^iage of the statute itself, is to sin against one 
of the most familiar rules of construction, & I 
am wholly unable to adopt the view that, where a 
stat ute is expressly said to codify the law, you arci 
at libc'i'ty to go outside the code so created, because 
before the cxistenci^ of tliat code, another law 
prevailed (liOiiD IIalsbury). — Rank op Enoland 
t». Vagliano Broth kr!=?, [1891] A. 0. 107 ; 60 
li. ,1. Q. R. 145 ; 64 J.. T. 353 ; 39 W. R. 657 ; 7 
T. L. R. 333 ; sub tiom. Vagliano ik Rank of 
England, 55 J. 1*. 676, 11. Ti. 

Aniwintions ; -Apld. Itobniion v. Canadian Poclflo Ry. 
118U2J A C. 481 ; MucCoimell r. Prill, [1910] 2 Ch. 57. 
Consd. lie EuKllsh Bank of River I'iato, Ex p. Bank 
of Brazil, [1893] 2 Ch. 4 38. Distd. lie Budgott, Cooper 
V, Adamn, [1894] 2 (’h. .5r)7. Apld. Thames Conser- 
vators V. Smeed, Dean, [1897] 2 (j, B. 33 i : Preist v. 
Last (1903), S9 L. 'P. 33 , Ilall r. Hayman, [1912] 2 K. B. 
•5. Consd. Wunblo V. Rosenboifr, [1913] 3 K. B. 743, 
Apld. Sauday v. British A” Foreign Marine Inseo., [1915] 
2 K. B. 781, Consd. Dospatio e, Tremblay, [1921] 1 
A. C’. 702 ; Samuel e. Dumas, 11924 J A. C. 431 ; Ouellette 
r. Canadian Piudfio Ry., [192f>] A. C. 509. Refd. Maelarcn 
r. A.-G. for Ouebcc. [1914] A. C. 2">8 , ()uobeo Ry. Light, 
Heat & Power Co. i'. Vandry, [1920] A. C. 002 ; McDonald 
V. Naslj, [1921] A C. 02,'). Mentd. Soholfleld v. Londes- 
borough, [1.890] A. C. .511, Cluttou o. Attenborough, 
[1897] A, C. 90 ; .lonkms v, Coomber (1898). 47 W. R. 
48 ; Vlndenr. Hughes, [190.)J 1 K. B. 795 ; Lowes Sanitary 
Steam Laundry Co. v, Barclay (1900), 95 L. T. 414 : North 
South Wales Bank i\ Idacbeth, North & South Wales 
Bank v. Irvme, [1908] A. C. 137 ; Hollaml v. Manchester 
A: Liverpool District Banking Co. (1909), 14 Com, Cas. 
211 ; Kepltigulla Rubber Estates r. Natioual Bank of 
India. [1909] 2 K. B. 1010 ; R. v. itcunawav (1910), 80 
L. J. K. B. 300 : Loudon Joint Stock Bank v. Macmillan 
Arthur, [1918] A. C. 777 ; Auchtoronl v. Midland Bank, 
[1928] 2 K, B. 294 ; Gilbert v. Gilbert & Bouchor, [1928] 
P. 1 ; Tllling-.stevens Motors v. Kent County Council 
& Transport Minister (1928), 139 L. T. 20.5. 

2095. — .] —A code must bo construed 

according to the natural moaning of the language 
used, & not on the jiresumption that it was 
intended to leave the existing law unaltered. — 
Norendra N\th Sircar v. Kaaialrasini Dasi 
(1896), L. R. 23 Ind. App. 18, P. C. 

2096. Construction — No reference to be 

made to previous law — Except on special grounds.] 
— ^Rank op England v. Vagliano Brothers, 
No. 2094, ante. 

according to its ordinary tneaningi & 
the history of prior legislation should 
not be looked at to ascertain that 
meaning unless such meaning is ambig- 
uous or doubtful. — R. v. Hark (1910), 
29 N. Z. L. R. 641.— N.Z. 


PART XI. 

2094 1 . Codifyina statutes — OhiccL ] — 
The essence of a Code Is to he exhaus- 
tive In the matters in respect of which 
It declares the law, — K ari Singh v. R. 


(1912), I. L, R. 40 Calo. 433.— IND. 

2096 i. — Construction — No refer- 
ence to he made to previous law — Except 
on special grounds ,] — Crimes Act, 1908, 
Is a code, Sc should he constructed 
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2097. — — .]---An appeal to 

earlier law & decisions for the purpose of inter- 
pretinp the provisions of a statutory code can only 
be justified on some special ground such as the 
doubtful import or previously acquired technical 
meaning of the language used therein. — TIobinson 
V . Canadian Pacific Ky. Co., ri802J A. C. 481 ; 
01 L. J. P. C. 7» ; 07 L. T. 505 ; 8 T. I.. U. 722, 
P. C. 

Annotations Miller v. Grand Trunk lly., [1D06] 

A. C. 187 ; fSanday v. British & Foreign Marino Insce., 
^ ^ 781 ; Canadian I’aclHo Ry. v. Parent, 

[1917J A. C. 195. 

2098. — -The Act which we 

have to construe is a consolidating & amending 
Act ; the general objects of such Acts is to present 
the whole body of the statutory law on the subject 
in a complete form, repealing the former statutes. 
The principle of interpretation of a codifying Act 
IS laid down by Lord Hkrsciield in the Bank of 
Englnnd v. Vagliano, No. 20U4, ante, a statute 
codifying the law is to bo intoi-proted as it stands, 
& recourse is not to be had to the former law, 
except upon some speci.al ground, such, for instance, 
as an ambiguous provision. — Thames C'on- 
8ERVATORS V. Smeed, Lean & Co., [1897] 2 Q. B. 
334 ; L. J. Q. B. 710 ; 77 L. T. 325 ; (51 .T. P. 
012 ; 45 W. II. 091 ; 13 T. L. B. 521 ; 41 Sol. Jo. 
075, C. A. 

2099. — — — _ — Where any 

difliculty arises in construing the Act, it is legiti- 
mate to consider the previous decisions which it 
codified, as a clue to the meaning eSc application 
of the enactment (Hamilton, L.J.). — Wimble, 
Sons & Co. v. Rosenberg & Sons, [1913] 3 K. B. 
743 ; 82 L. J. K. B. 1251 ; 109 L. T. 294 ; 29 
T. L. R. 752 ; 57 Sol. .To. 784 ; 12 Asp. M. U C. 
373 : 18 Com. Cas. 05, 302, C. A. 

Anno^tions ; — Hentd. Northern Steel & Hardware Co. v. 
Batt (London) (11)17), IPl T. L. R, 510 ; Colley lu Overseas 
Exporters, [1921 1 3 K. B. 302. 

2100. •]'-(!) Nor can the 
liistory of the (Quebec Code bo altogotln'r banislied 
from^ the recollection of those who administer its 
provisions, & it is true that under certain con- 
ditions it is legitimate to refer to the prior cases 
which it was intended to codify. A construction 
of articles which have long been before the cts., 
differing from that hitherto accepted, will always, 
even in a tribunal not bound by prior decisions, be 
adopted with caution. 

Still, the first step, the indispensable starting- 
point, is to take the Code itself <fe; to examine its 
words, & to ask wdiethcr their meaning is plain. 
Only if the enactment is not plain can light be 
usefully sought from exterior sources. Of course 
it must not be forgotten what the enactment is, 
namely, a Code of systematised principh's, «S 5 
rule.s, not a body of administrative directions or 
an in.stitutional exposition. Of course also the 
Code, or at least tlie cognate aiCiclcs, should be 
read as a whole, forming a connected scheme ; they 
are not a series of detached enactments. Of course, 
again, there is a point at which mere linguistic 
clearness only masks the obscurity of actual pro- 
visions or loads to such irrational or imjust results 
that, however clear the actual expression may bo, 
the conclusion is still clearer that no such ni<;an- 
mg could have been intended by the legislature. 
Whether particular words are plain or not is rarely 
susceptible of such argument. Tlicy must be, 
read «fe passed upon. The conclusion must largely 
depend on the impression formed by the mind that 
has to decide {per CuR.). 

(2) The usual rule . , . namely that effect must 
be given if possible to all the words used, for the 


legislatm'o is deemed not to waste its words or to 
say anything in vain {per Cur.). — Quebec Rail- 
way Light, Heat & Power Co. v. Vandry, [1920] 
A. C. 002 ; 89 L. J. I’. (J. 99 ; 123 L. T\ 1 ; 30 
T. L. R. 290, P. C. 

Annotation : — As to (1) Consd. Montreal City v. Watt & 

Scott, [1922] 2 A. C. 

2101. -.] — (l)It seems to me th at 
when you have to construe a technical exiiression 
introduced into the legal vocabulary by a series 
of statutes forming one code, you natm-ally turn 
to the code for light & help, & the key to the true 
meaning of the expression will, I tliink, be found 
in the latest development of legislation rather than 
in its earliest effort (Lord Macnaghten). 

(2) The principle that in statut/es words are to 
be taken in their legal sense has ... a special 
cogency when the words in question represent only 
legal conceptions. The popular use of such words 
does not represent the primary moaning of 
the words, but some half understanding of 
tlicm (Ijord Robertson). — Lord Advocate v, 
Stewart, [1902] A. C. 344 ; 71 L. J. P. C. 00 ; 
80 L. T. 003 ; 50 W. R. 073 ; 18 T. L. R. 018, H. L. 

2102. .] — The object & intent of 

the statute of 1893 was, no doubt, simply to codify 
the unwritU'U law applicable to the sale of goods, 
but in so far as there is an exiiress statutory 
enactment, that alone must ho looked at «fc must 
govern the rights of the parties, oven though 
tlie section may to some extent have altered the* 
prior common law (Cozens-Hahdy, M.R,). — 
Bristol Tramways, etc., Carriage Co., Ltd. v. 
Fiat Motoils, Ltd., [1910] 2 K. H. 831 ; 79 L. J. 
K. B. 1107 ; 103 L. T. 443 ; 20 T. L. R. 029, C. A. 

Annotations '—Retd. Sanday r. Britibli & Foreign Marine 
IiiHco., [19] 5] 2 K. B. 781 ; Munebester Liners r. Rea, 
[19221 2 A. C. 71, Mentd. Nibiett o. (!onfoctionors’ 
Materials 11921] 3 K. B. 387 ; Suninor, I’errnain v. 
Webb (1921), 91 L. J. K. B. 228 ; Morelll r. Fitch & 
Gibbons, [1928] 2 K. B. ()3(i. 

2103. — .] --As regards the whole 

subject of an “ extraordinary resolution,” the Act 
of 1908 differs materially from the Companies 
Act, 1802 (s. 9), & its definition of that term is 
general ; having regard to the i»lam words of 
its enactments in this respect, those enactments 
must, according to the yirinciides lai<l down by 
Lord Hekschell in Bank of England v. Vagliano 
Bros.. No. 2004, ante, althougii forming part of a 
consolidation statute, be construed apart from the 
lU'ovisions of the Act of 1802 for which they are 
.substituted the derisions thereon. — MacCon- 
NELL V. Prill (E.) & Vo., Ltd., [1910] 2 Ch. 57 ; 
85 L. J. Ch. 074 ; 115 L. T. 71 ; 32 T. L. R. 
509 ; 00 Sol. Jo. 550. 

Annotation : — Consd. Gilbert v. Gilbert & Boucher, [1928] 

P. 1. 

2104. Consolidating statutes — Object.] — Thames 
Conservators v. Smeed, Dean & Co., No. 2098, 
ante. 

2105. — ^ .] — (1) Where a statute enables 

an authority to make regulations, a regulation 
made under the Act becomes for the purpose of 
obedience or disobedience a provision of the Act 
(Lord Alverstone, C.J.). 

(2) When this class of legislation is being dealt 
with, legislation by which statutes are from time 
to time amended & incorporalod, & a general 
en^tment as to a penalty is found in an amending 
& incorporating statute, the scope of that enact- 
ment is not to deal with jparticular sections of tho 
paiHcular amending & incorporating statute in 
which there is no penalty, but it is for the purpose 
of providing by general legislation that obedience 
to all the series of statutes regulations made 
thereunder shall be enforced by the penalty 
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(LoitD Alverstone O.J.). — Willing ALE v. 
Norris, [1909] 1 K. B. 67 ; 78 L. J. K. B. 69 ; 
99 L. T. 830 ; 72 J. P. 495 ; 25 T. L. R. 19 ; 
7 L. G. K. 76 ; 21 Cox, C. C. 737, D. C. 

Annotation : — Aa to (2) Consd. Hart v. Hudson, 119281 2 

K. B. 029. 

2106. .] — The very obj(!ct of uousolida- 

tion is to coliect the statutory law bearing upon a 
particular subject, &, to bring it down to date, in 
order that it may form a useful code applicable to 
the circumstances existing at the time? when the 
consolidating Act is passed {per Cur.).— Admini- 
strator- Oener AT. OF Btonoal V . Prem Lal 
Mullick (1895), K. 22 Ind. App. 107, P. C. 

2107. Construction -Reference may be 

made to previous law.] — This is, undoubtedly, a 
singular & very inartificial manner of r(*-enacting, 
by way of consolidation, the powers contained in «fe 
confeiTed by the repealed Acts, but the jirearnble 
shows that it was the intention of the licgislaturc 
(subject to such amendments as V'ere thouglit 
requisite) to do so, it is not otherwise dome. 
I'lie words “in t('i-ms of the recited Acts ’’ cannot, 
indeed, amount to a re-enactment of all that had 
been r(‘p(!aled (Loim) Sklboukne, C.). — Blantyre 
(Tjord) V. Clyde Navigation Trustees (1881), 
() App. ( 'as. 273, 11. 1^. 

Aiiiuilfilion • — Ref d. Loa Conservancy Board v. Button (1881), 

4.j Jj. T. 

2108. .]— Mitchell v. Simpson, 

No. 798, fufie, 

2109. - - — — .] — I have here to deal, 

not with an Act of Parliament codifying the law, 
but' with an xict to amend <fc to consolidate the law, 
A; ll)er(‘fore ... I think it is legitimat-e in the 
]nt,('rpretation of the seid-s. in this amending & 
consolidating Act to refer to the previous state of 
the law for the purpose of ascertaining th(' intention 
of the legislature (Ciiirry, .1.). — ife BuDOE'rr, 
('oopER r. Adams, | 1891] 2 ('h. 557 ; (53 L. J. (th. 
817 ; 71 D. T. 72 ; 12 W. 11. 551 ; 38 Sol. do. 530 ; 
1 Mans. 230 ; 8 R. 421. 

2110. — .]— It is not a sound canon 

of construction to hold that a Consolidation Act 
re-enacts by implication the iirovisions of former 
Acts wliicli have lieen ri'pi'aled. — ^Sydney Muni- 
( ipal ('ouNciL V. Bourki:, [1895] A. C. 133; (54 


L. J. P. C. 140 ; 72 L. T. 605 ; 59 J. P. 659 ; 11 
T. L. R. 403 ; 11 R. 482, P. C. 

Annotations : — Reid. Maprulro v. Liverpool Corpn. (1905), 

92 L. T. 374. Mentd. Brabant v. King, [1895] A. C. 032 ; 

Lambert v. LowcHtoft Corpn., [1901] 1 K. B. 590. 

2111. - - — .] — The contention is, & 

to that extent 1 lliink it is well founded, that in a 
consolidation Act, where there are ambiguous 
expressions, regard may be had to the prc\dou8 
Act of Parliament in pari maU^a for the purpose 
of interpreting those ambiguous expressions 
(Lord Alverstone, t!.J.). — R. v. Abrahams, 
[1904] 2 K. B. 859 ; 73 L. J. K. R. 972 ; 68 J. P. 
546 ; 8uh nom. Board of Trade Solicitor v. 
Abrahams, 91 D. T. 193; 20 T. L. R. (581; 10 
Asp. M. J,. C. 5 ; 20 ('ox, ('. C. 715, J). C. 

2112. — - .] — (1) It IS no doubt 

a general ruh; of construction of statutes that the 
( h-own is not bound by a statuU* unless it is named ; 
but the Crown nei'd not be named expressly it 
may be named by implication. If it is quite clear 
from the jirovisions of the statute m quc;stion tliat 
it was intended tliat the Ch’own sliould be bound 
tlum tlie absence of any exprc;ss mention of the 
Crown will not have the effect of preventing it 
from being bound (Bhay, J.). 

(2) The elh'ct of an Act being a consolidating 
Act is tliat if the same words ar(‘ found in the 
consolidating Act as wore in tlie original Act &; if 
nn interiirel.ation lias been idacod on those words 
in the original Act tlien the same interpretation 
must be placed on tlu' words in tlie consolidating 
Act (Bray, J,).- Stewart v. River Thames 
C oNSi'HN’ATORS, 11908] 1 K. B. 893 ; 77 D. J. K. B. 
,396 ; 98 L. T. 900 ; 72 ,1. P. 181 ; 24 T. B. R. 333 ; 
5 Tax Cas. 297. 

AnJfotatwns : — r/cnrraZi//> Reid, Argjr’ll i I. It Coiurs. (1913), 

7 Tax Cas. 225 ; Associated Newspapers r J,onclon (Jorpn., 

1191G] 2 A. C. 429 , Pole-Caiew r. (Taddock, 11919] 

2 K. B. 393 : /iV Shrewslmrv Estate Acts, Shrewsbury e. 

Shrewsbury, [1924 J 1 Cb. 315. 

2113. — — .]— The presumption with 

which one starts is that a consolidating act is not 
intended to alter the law (SuRUTTON, L..T.). — 
ClLBEltT V. (ITLBF-RT cS.- BOUCTIKR, [1928] P. 1 ; 
9(5 B. J. P. 137 ; 13 f B. T. 619 ; 43 T. L. R. 589 ; 
71 Sol. Jo. 582, C. A. 


2107 1 . Cunsvliddfint; sta tuU.^ — ("oti- 
stnirtioii —Urferenve man br viailt' to 
jiremouh If a Consolidating Act 

as to such matin’s is on its faeo doulit- 
ful or (iifficult of interpretation, tho 
Act in force ijcforo the Consoiidating 
Act. & ])Uvportmg to bo consolidated 
l)y it, may bo callefl in aid to clear up 
the doubt or remove the dillleulty.— 
JlU’KFOiin Smith A' (ki. v. Musaiiovn 
(1891), 17 V. L. H. 295 —AUS. 

2107 ii. In inter- 

preting a (Consolidating Statute, all 
those considerations wblcb liavo to 
1)6 omittc'd in regard to a code are to 
guide tlie ct. in its oonstruetiou of a 
Consolidating Act. The previous state 
of tho law must lie ascertained & tlio 
various sects, of tlie repoulod Acts 
must be compared carefully with those 
soots, in tho Consolldathig Aft which 
purport to re-enact them. The form 
only of the repealed Acts Is altered, 
but in Hiilislance docs not at any time 
euase to bo in force, tho repeal of the 
former Act & the rc-enactment of Us 
substanee occurring sumultanoously. 
It may bo that in altering t he form, an 
altcrailon of the law may bo inadver- 
tently effected by omission or by reason 
of the wording of the substituted sects , 
but BO far as the title of this Act 
throws light on tho Intention of tho 
legislature it Is one to consolidate 
only & not to consolidate & amend. — 
B. V. WiiiTB (1899), 29 N. S. W. L. U. 
(L.) 12.~AUS. 


2107 lii. - — .] - In con- 

strning a coiisohdatmg Act, the titles 
& j)reambles of tho Acts lepealed mav 
be looked to - H. r. Govkunok (1909), 
21 N. S. W. L. H. (L.) 278 ; 17 N. S. 
W. W. N. 185.— AUS. 

2107 IV. - In dealing 

with a consolidating statute the ct. 
Nflll consider tho pro-cxisting law & 
If ( he statute is one affecting the liberty 
of the subject will not construe It us 
amending tlie statute consolidated or 
as altering the common jaw unless the 
intention of the legislature to make 
such a charge In the law is shown l)y 
clear words.— N oran r. Criffoku 
(jyol). 1 C. L. H. 429. -AUS. 

2107 V. .] — The con- 

struction of a eoiisolidnting statute 
depends on its language as applied 
to the subject-matter considered us 
at tho date of its enactment. — M ay- 
nuiiY r. Prow MAN (1913), 1(5 C. L. K. 
408.— AUS. 

2107 vi. — — .1— In con- 

struing tho consolidated statutes, tho 
ct. may refer to tho oz’igmal enactments 
in order to assist la arriving at a right 
conclusion. — AViielan x’. It. (1868), 
28 U. C. 11. 108.— CAN. 

2107 vii. .] — Fuon- 

tenao Ligen.se Uomrs. r. Ekontenm' 
CoUNTYCoimN. (1887), 14 O. H. 741. - 
CAN. 

2107 viii. ,]— Tho Hc- 

vised Statutf'S of Canada do not operate 


as new laws, hut as a suh.stitiition & 
cousolidatiou of tho Acts thereby 
iei)ea!od, therefore those statutes dt» 
m)t affect tho opera, tion of Canada 
T(’mi)erance Act. where it had been 
previously adopted. - Ex j >. Donaoiiue 
(1887), 20 N. B. H. 301.— CAN. 

2107 ix. - — — .]— When tho 

w’ords of a consolidating statiito are 
i lear their effect cannot ho cut down 
by a comparison with tho language of 
earlier statutes. — Barasubraiimanya 
CllErn r. SWARVAMMAL (1913), i, L. 11. 
38 Mad. 199.— IND. 

2107 X. — — .]— In u con- 

solidation Act a sect, adopted from an 
amending Act will ho held to control 
a sect, aclojited from tho former 
])rincipal Act.— McLaren r. Walker 
(1883), 2 N. Z. L, It. 150 (S. C.).— 
N.Z. 

2107 XI. — .] — Whore an 

Act of Parliament professes to he a 
eunsohdation of former Acts, tho latter 
may be looked at to assist in tho con- 
struction of tho former.— Walker v. 
MgLxken (1884), 2 N. Z. L. K. C, A. 
202, — N.Z. 

2107 xii. A con- 

solidation Act must be construed accord- 
ing to its ow n language. If, however. Its 
language is ambiguous or doubtful 
then the enactments consolidated may 
tie usefully consulted. — Public Trus- 
tee V. Sheath, [1918] N. Z. L. R. 129. 
-N.Z. 
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Part XII. — Statutory Rules and Orders. 


Sect. 1.— IN GENESIAL 

Regulations for defence of the realm.]— 

Constitutional Law, Vol. XL, pp. 545, 640. 
Nos. 489-490. 

2114. Nature & effect.] — The rules made in 
pmsuance of the Act, when allowed by His 
Majesty in Council, declared to have the same 
force & effect as the Act, must, when made, 
be construed with reference to the provisions of the 
Act itself. — R ichards v. A.-G. of Jamaica (1848), 
6 Moo. P. C. C. 381 ; 13 Jur. 107 ; 13 E. R. 730, 
JL « O* 

^7uio/<^ions Menld. Haynes v. Haynes (1801), 1 Drew. 

2115. .] An order made under a power 
given in a statute is the same thing as if the 
statute enacted what the order directs or forbids ; 
the statute delegates to others, here the com- 
missioners, the power to say what shall or shall 
not be done (Lush, J.).~K. v. Walker (1875), 
L. R. 10 q. B. 355 ; 44 L. J. M. C. 100. 

Anrwtaiwns . -Apld. Willingalc v. Norris, [190i)j 1 K. H. 

Onslow (1877), 41 J. 1*. 4:U5 ; 
Wlffen V. Bailoy & Romford (i. l). 0. (lull), 78 J. P, 189. 

2116. .] I . . . tlxink . . . theb(; docu- 
ments were drawn up in proper form, having been 
di'awn up in the form given in the rules & orders 
made by virtue of the statute. 1 am of opinion 
that the rules & orders have statutory authority, 
for not only is the authority given to certain persons 
by statute to draw them up, but it is provided that 
they shall be laid before l^arliament for a certain 
time, & if not objected to they are then to be 
binding. Wherever that provision is introduced 
into an Act of Parlinmont it seems to me that the 
roles & oi'dci-s, if not objected to by Parliament, 
become part of the statute (Brett, L.J.). — Dale’-s 
Case, Enraght’s Case (18h1), o (J. B. I). 37 (i ; 
fiub nom. Re Dai.e, R. v. Penzance (Lord), Re 
Enraght, 50 L. J . Q. B. 234 ; sub nom. Serjeant 
V. Dale, Rx p. J)ai.e, Perkin.s v Enraght, Exp. 
Enraght, 43 1.. T. 709 ; 45 J. P. 284, C. A. ; on 
appeal, sub nom. Enraght v. I’enzancp. (Iaird) 
(1882), 7 App. Ca.s, 240, II. L. 

Annotation Mentd. Groeii v. J'enzanoe (1881), 6 App. Cas. 
657 ; Combe v, De la Here (1885i), Ch. D. 316 ; H. v. 
Southampton JJ.. iix p. Curdy (1906), 94 L. T. 4 37 ; lie 

^ I'liillp’H Tavern Manchester 
(1910), 103 L. 1 . 5 JO ; Colchester ilrewiuK Co. v. Tendriug 
Licensing- JJ„ [1910] 2 K. B. 120. 

2117. — .] —It is within the competence of tho 

legislature to delegate its authority ; & when once 
that delegated authority has been propeily 
exercised by the agent to whom it is entrusted, 
the sanction is tliat of the legislature itself, just 
as much as if it liad ])con expressed in the fir.st 
instance in an Act of Parliament (Kekewich, J.). 
—National J’elephone (fo. v. Baker, [1893] 2 
Ch. 180 ; 02 L. J. Cii. 099 ; (58 L. T. 283 ; 57 J. P. 
373 ; 9 T. L. R. 240 ; 3 R. 318. 

A?i?w(alwn^:-~Mentd. Shelfer v. City of London Electric 
I I 1 ^ Bi'owery Co. v. City of London Electric 

^ I Kastoni & Soutli African 

I olograph Co. v. Capo town Tram. (!o.’8, f 19021 A. C 
381 ; West v. Bristol Tram. Co., [1908J 2 K. B. 10, n. 
Hoai-e r. McAlplne, [1923] 1 Ch. 167. v, i . . 

2118. ' .} — Patent Agents Institute v. 

Lockwood, No. 1755, ante. 


2119. — — .] — Where an Act of Parliament 
declares that orders made under it are to have 
effect “ as if enacted by this Act ” orders so made 
& the Act itself are to be read as one statute & so 
construed. — Baker v. Williams, [1898] 1 (^. B. 23 ; 
66 L. J. Q. B. 880 ; 77 L. T. 495 ; 62 J. P. 21 ; 
46 W. R. 64 ; 14 T. L. R. 12 ; 42 Sol. Jo. 13 ; 19 
Cox, a C. 81 D. a 

2120. .] — You have a subsequent pro- 

visional order, that has the effect of an Act of 
Parliament . ... If the provisions of that order 
had been inconsistent with the provisions of the 
other Act being in .substance in relation to a special 
m.atfor, that would have had the effect of supply- 
ing pro ianio as far as regards this subject-matter 
tho provisions of the general Act (Channell, J.).— 
Charing Cross & Strand Electricity Supply 
Corpn. V, Woodtiiorpe (1903), 88 Ij. T. 772 ; 67 
J. P. 286 ; 1 L. C. R. 551, D. C. 

Annotations: — Mentd. Surrey Commercial Dock Co. v. 
Bermondsey Corpn., [1904 J 1 K. B. 474 : County of London 
Electric Supply Co. r, Perkins (1908), 98 L. T. 870 , Moran 
r. Marsiand, [1909] 1 K. B. 71). 

2121. — .] — WiLLiNGAi.E V. Norris, No. 2105, 
ante. 

2122. .]— The effect of SmaU Holdings 

Allotments Act, 1908 (c. 3(5), s. 39 (3), is that an 
order for tlio compulsory acquisition of land under 
that Act which has been confirmed by the Board 
of Agriculture & Mshories is final & has tlio effeof 
of an Act of Parliamen(-.--A\c p. Ringer (1909), 
73 J. P. 436 ; 25 T. L. R. 718 ; 53 Sol. Jo. 745 ; 

7 L. tJ. R. 1041, I). 

2123. - — •]“(!) Under the powers given to 
the Local Government Board by Public Health 
Act, 1875 (55), 8 303 to make provisional orders 
repealing, altering, or amending local Acts, tho 
board made an order wliich was confirmed by an 
Act of Parliament in 1893, an article of which, after 
repeahng a sect, of a previous local Act dealing 
with nuisance arising from smoko : — Held : the 
order made by the board, having been confirmed by 
Parliament, was itself an independent Act of Parha- 
nient, A was not subject to or controlled by the 
excejitions in Public Health Act, 1875 (c. 55), s. 
334, or by any similar exceptions in any of the 
pi’evioiis local Acts. 

(2) The iirovisions of a subsequent local Act 
may cither expressly or impliedly repeal the 
provisions of a prior public general Act ( Avory, J.). 
— Bessemer A Go., Ltd. v. Gould (1912), 107 
L. T. 298 ; 76 J. P. 319 ; 10 L. G. 11. 744 ; 23 
Cox, C. C. 145 ; D. C. 

2124. — — -.J — Tho rules are statutory rules, A 
have the force of statutory provisions (Law- 
RENUE, J .). — Rc Macartney, Brookhoube v. 
Barman (1920), 30 T. L. R. 394 ; 64 Sol. Jo. 400. 

2125. Time from which operative.] — Johnson 
V. Sargant a Sons, No. 1004, ante. 

Proof of.] — iSec Evidence, Vol. XXII., pp. 325, 
326, Nos. 3213-3222. 


Sect. 2.— VALIDITY. 

2126. When valid.] — Where a statute gave 
power to make regulations “ for carrying it into 


PART XII. SECT. 1. 

2114 1 . Nature c£’ effect.] — A.-G. 
iowLva (1871), 18 Gr. 433.— CAN. 
^2114 9. - — — .[—Orders in Coun 
passed In England under powers In i 
imperial Statute are not in for 


propno I'ii/ore in a Colony, although the 
statute Itself may bo in force. — 
llEYNOLns V. Vaughan (1872), 1 

B. C. Jl. 3.— CAN. 


^ 211419. .1—RcR.v. Sunn (1926 

47 Can. CMm. Cas. 77 ; 37 B. C. P 


275.— CAN. 

k. liemiUittona under Dominion Act 
— Si^plenuntaru (o Provincial Act — 
ConfhH between two pieces of leyisla- 
tion.] — R. V. Edwards (1919), 25 
B.C.R.492.— CAN. 
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full effect, BO as to provide for all proceedings, 
matters, & things arising imder & consistent with 
the provisions thereof, & not therein expressly 

g rovided for : ” — Held : regulations admitted to 
e reasonable, & convenient, & not inconsistent 
with the Act, but which affected not only matters 
of form, but also matters of substance, were not 
ultrd vires. — Blackwood v. London Chaktered 
Bank of Australia (1874), L. B. 5 P. C. 92 ; 43 
L. J. P. C. 25; SOL. T. 45; 22 W. R. 419, P. 0. 

Annolationa : — Mentd. Taylor v. Russell, [18921 A. O. 244; 
London & County Banking Co. v. Goddard (1897), 70 
L. T. 277. 

2127. Rules made operative on ground of 

urgency.] — By National Health Insurance (Col- 
lection of Contributions) Regulations, 1912, made 
on May 22, 1912, the .Joint Committee of the several 
bodies of comrs. acting jointly with the Insurance 
Conors, constituted under National Insurance Act, 
1911 (c. 65), certified under Rules Publication Act, 
1893 (c. 00), s. 2, that on account of urgency the 
following Regulations w’ore to come into operation 
immediately, & in pursuance of the powers con- 
ferred on them by National Insurance Act, 1911 
(c. 63), & the National Insurance (Joint Committee) 
Regulations, 1912, they made the said Regulations 
to come into operation forthwith as Provincial 
Regulations. National Insuranct* Act, 1911 (c. 55), 
came into force on July 15, 1912: — Held: as- 
suming the Joint Committee & the Insui’ancc 
Comrs. were not a Govt, department, conse- 
quently were not a rule-making authority as de- 
fined by Rules Publication Act, 1893 (c. 53), A (hey, 
therefore, had no power by c(;rtifying urgency to 
bring tlie Regulations into operation on May 22, 
1912, the Regulations liad been duly made under 
the powers confeiTed by National Insurance Act, 
191 1 (c. 55), ss. 7, 05, & clause 5 (c) of the National 
Insurance (Joint (’ommittee) Regulations, 1912, & 
were as from the date wluiii the Act came into force 
valid enforceable Ib'gulation.s. — R. v. Bag- 
G ALLAY, IIitRLOCK V. SlIINN, R. V. UEDDERWICK, 

Morris v. Ashton, [1913] 1 K. B. 290 ; 82 L. J. 
K. B. 391 ; 108 L. T. 254 ; 77 J. P. 97 ; 29 T. L. R. 
133 ; 11 L. G. R. 307 ; 0 B. W. C. C. N. 15 ; 23 
Cox, C. 288, I). C. 

Mentd. Flsbwlck r. Oyanl (]92.>), ]32 L. T. 

701. 

2128. Inconsistent with principles of law.] — 

Rules made under statutory authority although 
express may in my opinion be inoperative because 
they are xdtra x'ires or inconsistent with tlio 
principles on which Rnglisli law is based (Vaughan 
Williams, L.J.). — It. v. Local Go\T5RN]vrRNT 
Board, p. Aklidge, [1911] 1 K. B. 100; 83 
L. .L K. B. 80 ; 109 L. T. 051 ; 78 J. P. 25 ; 30 
T. L. R. 0 ; 11 L. G. It. 1180, C, A. ; on appeal^ 
siih noin. Local Government Hoard v. Arlidge, 
[1915] A. C. 120, 11. L. 

Annotations : — Refd. R. v. Cuntral Tnliuiul, Zi'x 77 . Part on 
(1910), H(! Jj J. K. B. 799. Mentd. Hall v. Muiicboslor 
Corpu. (1915), 84 L. J. Ch. 732 ; R. v. 11915) 

2 B. 223 ; Oaesol v. lualis, [19161 2 Ch. 211 , Cloiucnts 
V. County of Devon Insee. Conmiittee, 1 191 8 J 1 K. H. 94 ; 
Do Vortoull t'. Knaggfl, [1918] A. C. 507 ; R. v London 
Appeal Tribunal, Ex p. Sparrow (1918), 02 Sol. Jo, 383 ; 
Dowlbigr V, G. E. Ry. (1919), 88 L. J. 1C. B. 380 ; R v. 


Housing Appeal Tribunal, [1920] 3 K. B. 334 Everett 
V. GrUntbs, 11921] 1 A. C. 031 ; Wilson v. Esqulmalt & 
Nauarmo Ry., [1922] 1 A. C. 202, 

2129. Ultra vires.] — -R. v. LocAii Govern- 

ment Board, Kx p. Arlidge, No. 2128, ante. 

Regulations applicable to royal parks.] — 

See Open Spacer, Vol. XXXVI., p. 252, Nos, 
44-40. 

■ Rules of Court.] — See Sect. 4, post. 


Sect. 3.— CONSTRUCTION. 

Sea Regulations.] — 6'ee Shipping, Vol. XLI., 
p. 706, Nos. 5111-5413. 

2130. Mode of construction — Canons applicable 
to written Instruments-— Where no special Interpre- 
tation by usage.] — Something lias been said 
about the iJiacticc having put an interpretation 
upon the rule ; A if there liad biien a long enough 
time & parties had been acting upon a uniform 
noticm ol the practice, 1 sliould hav*; been exces- 
sively reluctant to rciverse it . . . but certainly it 
has nut b(!en shown tliat tliere was any practice, 
any contemporanea exposiiio of these rules, which 
would bo admissible to lead us to a construction of 
them. I therefore come back to saying that look- 
ing at the construction of the rules according to 
tlio ordinary canons of construction applied to 
written instiumcnts, I think t hat tlie Ct. of Appeal 
liavo put the right construction upon them (Lord 
Blackburn). — Danford r. McAnulty (1883), 8 
App. Gas. 456 ; 52 L. J. Q. B. 652 ; 49 L. T. 207 ; 
31 W. R. 817, IL L. 

2131. Ordinary meaning of English lan- 

guage.] — R. H. 1^ 50, r. 8, must he construed 
according to the ordinary meaning of the English 
language unless there is something in the context 
which shows that- it ought not to b<‘ so construed 
(liOHD Esher, M.R.). — Gebrudkr Naf v. Ploton 
(1890), 25 Q. B. 1). 13 ; 59 L. J. Q. B. 371 ; 63 
L. T. 328 ; 38 W. R. 566, C. A. 

2132. Not in contravention of statute.] — 

Tlie Act of Parliament is plain <te the rule must 
be interpri‘t(‘d so us to be rc'conciled with it or if 
it cannot be ntconciled the rule must give way to 
tlie plain terms of the vVet (James, L.J .). — Be 
Davis, Bx p. Davis (1872), 7 Ch. App. 526 ; 41 
1.. J. Bey. 69 ; 27 ].. T. 53 ; 20 W. R. 791, L. JJ. 

Annotation , — Mentd. Re WbitnaU, Exp. Whituall (1S82), 

20 Cb. D. 43S. 

2133. -.]— Schneider v. Bait, No. 

2141, po.s7. 

2134. — — .J — If there were any incon- 

sLstency between Jud. Act, 1873 (c. 66), s. 49, & 
R. S. C., Ord. 1 , r. 2, the rule must give way to the 
statute (Lindley, J.). — Hartmont v. Foster 
(1881), 8 Q. B. D. 82 ; 51 L. J. Q. B. 12 ; 45 L. T. 
429 ; 30 W. R. 129, C. A. 

Amiolation : — Mentd. Field v. Rivlofflon (1889), 5 T. L. R. 

042. 

2135. — — .] — Richards v. A.-G. of 

Jamaica, No. 2114, ante. 

2130. .]- — A rule of ct. made under 

statutory jiower should not, if another construc- 


PART XII. SECT. 2. 

2123 I. When valid.] — A statute re- 
quired tliat I'egulatiuus made under it 
ubould bo publiabed bi tbe Gazette & 
laid before Parliament witldn fourteen 
days of their approval, or if Parlia- 
ment waa not then sitting within t-cn 
days of the commoncoinent of the next 
uosslon & after such approval & 

S ublioatiou as aforesaid should have 
10 force of law. The rogrulatlons wore 
made in 1905 & duly (s&zetted, but 


never laid before I’arbamoiit : — 7/f ; 
tfio laying of the regulations before 
I’arllament was part of the imbllca- 
tion & was essential to go^o them 
permanent validity. & the condition 
of laying thorn before l^arliaiiieut was 
a matter of substance & tlierefore 
mandatoi'y & consequently a convletiou 
for breach of the regulation was bad. — 
Bain v. Thokne (1916), 12 Tas. L. R. 
57.— AUS. 

2128 ii. .]— Glasgow Insurance 

Gommittee e. Scotch Insurance 


Conus.. [1915] S. C. 504 ; 52 Sc. L. R. 
378 ; [1915] 1 S. L. T. 217,— SCOT. 

PART XII. SECT. 3. 

2132 1. Mode of construction — Not in 
(xmtraveniion of statute.] — Tonner v. 
Bairi) (W.) tV Co., Ltd., Gallagher 
r. Batrd (W.) & Co., Ltd., [1927] 
S. C. 870.— SCOT. 

1 Effect of Arts fihorteninff Act on 
Orders in Council.] — 'J'eury v. 

(1854), 2 Leggo, 819.— AUS. 
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Statutes. 


Sect. 8. — Construclioti, Sect. 4. Part XI 11.] 


of it is possible, be construed as repealing or 
limiting the provisions of an Act of Parliament. — 
Perky v. London General Omnibus Co., [19161 
2 K. B. 335 ; 85 L. .T. K. 13. 1609 ; 115 L. T. 101 ; 
32 T. L. R. 583, C. A. 


Anmtatwn Mentd. Cook v. Imperial Tobacco Co., [1922] 


Sect. 4.— RULES OF COURT, 

Construction of Judicature Acts.] — See Courts, 
Vol. XVI., pp. 171 et seq. 

2137. Rules of Supreme Court — Repeal by Incon- 
sistent Act.] In t liis case the rule of ct. is over- 
ridden by the statute. Leges posteriores priores 
contrarias abrognnt (Tindal, C.J.). — Harris v. 
Robinson (1846), 2 C. B. 90S ; 7 L. T. O. S. 140 ; 
135 E. R. 1203. 

2138. .] — Here the time for doing the 

Act in question has been fixed by Act of Parlia- 
iiiont. The provision of the Act of Parliament, 
that it shall be done within the time so fixed, is 
express. No exception is made by the legislature 
for the case which has occurred. A general 
order of tlie Ct. of Cli. cannot vary the express 
provisions of an Act of Parliament, A I aiiprehend 
that wlien the time for doing an act or taking n 
proceeding is expressly fixed by Act of Parliament, 
no gimeral order of tJiis ct. can enable the act or 
proceeding t-o be clont'or taken after tlic expiration 
of the time so fixed by Act of 1‘arliamcnt (Page 
Wood, V,-C.).~Pluwer r. Rrigiit (1862), 2 John. 
& 11. 500 ; 10 W. R. 558 ; 70 E. K. 1194. 

2139. Whether authority statutory.] — 

Garniot’ V. Bradley, No. 1 968, mUe. 

2140. — — .] — The orders under Jud. Act, 

which have the efToct of an Act of Parliament, have 
no doubt varied the law (C-o'rrON, L.J.). — lie 
Young, Ex p. Young (1881), 19 Ch. D. 124 ; 51 
L. J. Ch. 141 ; 45 L. T. 493 ; 30 W. fl. 330, 0. A. 
An7wtatums Jackhoii r. Litchflebl (1882), H Q. B. D. 

471 ; Worceator Banking Co. r. Thomas (1887), a T. L. K. 
708 ; .Shephyrd v. mrsch, Pritoliard (1800), 4;') Ch. D. 2dl ; 
Ii'e Wonham, ]<Jx jj. Battaiiw, [1900 J 2 Q. B. 698. Mentd. 
Davis r. Morns (J88d), 10 Q. B. J). 4:(6 : Munster r 
(1883), 11 y. B. I). 435 ; Ellis r. Waclesun, [1899] 

2141. — .] — It lias been ai-gued that the 

Rules of Ct. cannot limit tlie operation of Jud. Act, 
1873 (c. 66), s. 24 (3) ; but the rules have received a 
parliamentary sanction. It may be granted that 
the rules ought not to be construed so as to 
contravene the jiro visions of the statute ; but it is 
to be recollected that Sect. 21, sub-sect. .3, is 
permissive & not obligatory (Bramwell, L.J.). — 
Schneider v. BArr (1881), 8 Q. B. l). 701 ; .50 
L. J. Q. B. 525 ; 45 L. T. 371 ; 30 W. K. 420, C. A. 

Avnotation : — Refd. Baxter v. France (No. 2). [1895] 1 Q. B 
691. 

2142. .l~JuiL Acts gave the judges 

powers to make rules having a statutable force. 

. . . Though the judges had no power to make rules 
altering any statute, they had power to make rides 
dealing with any principle of law wliicli affected 
rules of procedure & practice (BiiET'r, M.R,). — 
Snelling V. PULUNG (1885), 29 Ch. 1). 85 ; 52 
L. T. 335, C. A. 

Annotation .-—Reid. Itc Mills’ Estate (1886), 66 L. T. 465. 

2143. .]— . . . Tlie rules whieJi have 

the force of statutory autliority (CozKNh-HAiJDY, 
L.J.). — McCheane V. Gyles, fli)02] 1 Ch. 287; 

71 L. J. Ch. 183 ; 86 L. T. 1 ; 50 W. R. 376, C. A. 

.-—Mentd. Barclays Bank v. Tom, [1923] 1 
K. B. 221 ; Akt. Ocean v. UardluK, [1928] 2 K. B. 371. 


2144. .] — The rules of ct. are to be 

regarded as having the force of a statute which 
by Jud. Act, 1875 (c. 66), s. 16, & the similar 
sections of later Acts they presumably have 
(Bankes, L.J.). — Smythe v. Wiles, [1921] 2 K. B. 
66 ; 90 L. J. K. B. 1278 ; 124 L. T. 688 ; 37 
T. L. R. 256 ; 65 Sol. Jo. 258, C. A. 

Anno/ufioTis Mentd. Davey v. Iloblmon, [1923] 1 K. B. 

563 ; Shrager 7’, Dlghton, [1921] 1 K. B. 274 : Hunter v. 

Stftdtischo H ocliseoflscborei Gemeiimtltzlge (iesollschaft, 

[1925] 2 K. B. 493 ; Prluglo v. Halos, [1925] 1 K. B. 673. 

2145. — — .] — The rules which are made & 

which are kntiwn to us in the Annual Practice are 
made under the .statutory authority of Judicature 
Acta & have the force of statutory enactments & 
to say that the procedure under Mercantile Law 
Amendments Act, 1856 (c. 96), s. 5, is released from 
& not restricted by Common Law Procedure Act, 
1852 (c. 76), does not get rid of the authority so 
attached to tlie l ules of the ct. made under a later 
statutory authority, namely Judicature Acta, & 
we find that this rule 23 under R. S. C., Ord. 42, 
stand.s based upon statutory authority of recent 
date & latcT than Mercantile Ijaw Amendment 
Act, 1856 (c. 96) (Pollock, M.R.).^ — Kavley v. 
Hotbersall, [1925] 1 K. B. 607 ; 94 L. J. K. B, 
348 ; 132 L. T. 468 ; 69 Sol. Jo. 310, C. A. 

2146. .]~The aT)pcal is made a 

rehearing by rules winch have the force of statule 
(Lord Sumner.). — S.S. Hontestroom v. S.S. 
vSaoapokack, S.S. ITontestkoom v. S.S. Durham 
(’ASTLE, [1927] A. C. 37; 95 1.. J, P. 153; 136 
I>. T. 3.3 ; 17 Asp. M. I.. C. 123 ; nom. The 
Sagai>orack, The IIontektroom, 42 T. L. R. 
741, H. L. 


Annoiolion . — Mentd. Tlio Buc-kworth, [1927] P. 256. 

2147. Whether ultra vires the Judicature 


Acts.] — In an action by the G. Banking co. against 
to recover £320 upon a guarantee given by him 
to pltf. co. for tlie aceommodation of (1., a married 
woman, deft, servi-d C. with the usual third- 
party notice, & thirtemi days afterwards, havdng 
lieard nothing from C., j>aid into ct. £291 lOs., 
wliich was accepted b> pltf. co. in full satisfaction 
of their claim. Deft. Uieii took out a .summons 
for directions under R. S. C., Ord. 1(5, r. 52, on 
which, C. declining to disclose any defence, a judge 
at chambers entered judgment in favour of deft, 
against ordering an inquiry as to her separate 
estate A; declaring it chargeable witli the payment 
of tlie sum ])ai(1 into ct. by deft. ; — 1/eld : R. S. C,, 
Ord. 16, 1 *. 2, was not uUrd vires with respect to 
Jud. Act, 1873 (c*. (56), s, 24 (3), as taking away 
from the third party any rights in respect of her 
defence which she would iiave had i f si le had been duly 
sued in the ordinary way by defl>. the ruh- Kiniply 
providing a different j»roc(*(lure from the usual 
d(*hvery of pleadings.— G Lout :estershire Bank- 
ing Co. V PiiTLiAPPS ( 1 884 ), 12 Q. B. D. 533 ; 53 
L. J. Q. B. 493 ; 50 I.. T. 360; 32 W. R. 522, 
TJ. C. 

Avnotalwn .-—Mentd. Biiratll v. Tanner (1881), 50 !<. T. 589. 


2148. Do not alter rights of parties.] — 

The oi’ders tS:- rules unrler Jud. Act, 1873 (c. 66), 
& ,Tud. Act, 1875 (c. 77), are matUu's of procedui’O 
A are not intended to alter the law or the rights of 
11)0 parties (Bramwell, L.J.). — Pellas v. Nep- 
tune Marine Insurance Vo. (1879), 5 C. P. D. 34 ; 
49 L. J. (4. B. 153 ; 42 L. T. 35 ; 28 W. R. 405 ; 4 
Asp. M. L. C. 213, C. A. 

^nneiahons .—-Mentd. Gray r. Wobb (1882), 21 Oh. D. 802 ; 
Baker v. Adnra (1910), 102 L. T. 248 ; Piokeraglll i'. 
London A Provincial Marine Sc General Insce., [1912] 
3 K. B. 614 ; Ellis v. Torringtou (1919), 89 L. J. K. B. 
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m. Itulee of tiupreinc Court- -it'hethcr retroactive .] — Bank of British Columbia v. Trapp (1904), 7 B, C. It. 354. — CAN. 
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2149. -.] — Jud. Acts & Rules are not 
the foundation of these garnishee proceedings, 
which had their origin in C. L. P. Act, 1851 (c. 
125). The new rules cannot take away the rights 
given under that Act by implication, &, if they 
seemed to do so expressly, they would, I think, 
be ultra vires (Manisty, J.). — Goodman v. Routn- 
BON (1880), as reported in 55 L. T. 811 ; 85 W. K. 
274 ; 3 T. L. R. 212, D. 0. 

Annotations : — Mentd. Forster v. Baker, [1910] 2 K. B. 036 ; 

Ite Freshwater, Yarmouth & Newport Uy. (1913), 29 

T. L. H. 568. 

2150. Whether operative to repeal pro- 

visions of earlier statutes — Giving special costs in 
particular cases.] — Pltfs. sued deft, under 3 &; 4 
Will. 4, c. 15, 8. 2, to recover penalties for infringe- 
ments of their dramatic copyright in a stage play ; 
deft, paid into ct. £8, the amount of four i)enalties 
of 40s. each, & the amount so paid in was taken 
out by pltfs. in satisfaction. Upon taxation of 
costs, a master decided that jdtfs. had recovered 
less t han £10, in an act ion of tort within County 
Cts. Act, 1888 (c.43), s. 110,&, were, therefore, not 
entitled to any costs : — Held: assuming there was 
no distinction between an indemnity under 
Limitations of Actions & Costs Act, 1842 (c. 97), 


s. 2, & costs in the ordinary sense, the R. S. C. 
did not operate to repeal the provisions of special 
statutes giving special costs in particular cases, & 
pltfs. wens, therefore, entitled to have their costs 
taxed. — Reeve v. Gibbon, [1891] 1 Q. B. 652 ; 
00 L. J. Q. B. 451 ; 04 li. T. HI ; 39 W. R. 420 ; 
7 T. J>. R. 285, C. A. 

2151. KaYLBY V. nOTHERSALB, 

No. 2145, ante. 


.] — See, also. Courts, Vol. XVI., 

187-189, Nos. 931-919. 


pp. 


Construction of rules.]— S'ee Nos. 2130- 

2130, ante. 


2152. County Court Rules — Statutory authority.] 

— The answer . . . depends upon the construction 
of County Courts Act, 1888 (c. 43), ss. 118, 119, & 
the rules governing the scales of costs given in the 
Appendix to the County Ct. Rules, 1889. 'J'hose 
rules . . . have, I assume, a statutory force (I^ORD 
Esher, M.U.).—Re Langi.ois & Biden, [1891] 1 
Q. B. 349 ; (iO L. .T. Q. R. 123 ; 03 L. T. 810 ; 39 
W. R.. 181 ; 7 T. 1.. R. 1 48, C. A. 


Annotation: — Mentd. lie Briggs, [1903] 2 K, B. 156. 


.1 — See, also, County (Viurtb, Vol. XTTT., 

p. 650, Nos. 1131-1138. 


Part XIII. — Bye-Laws. 

See Corporattonb, Vol. XTIL, pp. 325-3.38; Prnnrc TTealth, Vol. XXXVITI., pp. 155-107, 
Nos. 49-124. 

Effect of repeal of statute.] -See No. 2015, ante. 


STATUTES OF LIMITATION 

See Limitation of Actions. 

STATUTORY COMPANIES 

See Companies. 

STEALING. 

See Criminal Law anr Procedure. 

STEAM BOILERS, 


J. — ^VOL. XLII. 


See Factories and Shops. 
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STEAMSHIPS. 

See Carriers ; Railways and Canals ; Shipping and Navigation. 


STEERAGE. 

See Shipping and Navigation. 

STEVEDORES. 

Sec Shipping ani> Navigation. 


STEWARD. 

See Agkncy ; Copyholds. 

STILLBORN CHILD. 

See Kegtstration of Births, Marriages, and Deaths. 

STILLS. 

See Intoxicating Liquors ; Reventjf- 

STINT. 

See C Commons and Rights of Common. 

STIPENDIARY MAGISTRATES. 


See Magistrates. 
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Part I. — Definitions. 


1. Broker — Whether payment or receipt of 
money incidental to character of broker.] — Decla- 
ration on a bill of exchange by drawer against 
acceptor. Plea, to the whole declaration, that 
deft, retained pltf. to act as his broker in tlie city 
of London, & as such broker to enter into contracts 
in the city of London for deft, in the purchase of 
stock & shares, 6c to pay in & about completing 
such contracts &c iiurchases certain moneys that 
in pursuance of such retain(*r, pltf. did, as such 
broker, in the city of London, enter into certain 
contracts for the pui’chase of shares, did, by 
virtue of such retainer as such broker, 6c as inci- 
dental thereto, pay for deft, in & about completing 
such contracts & purchases, certain moneys ; that 
pltf. was not at the time of the retainer 6c employ- 
ment, making sucli contracts & purchasing sucli 
shares, or paying such moneys, a broker duly 
licenced within the city of Ixmdon ; & that tin* 
bill was accepted by deft. & received by pltf. on 
account of money due from deft, to pltf., for 
his having as such broker entered into the con- 
tracts, 6c paid such moneys, etc. -. —Held: ill, 
on general demurrer, tlie payment of money not 
being incuh'iital tt) the character of a broker, 
6c, tlie plea being an answer only to so much of 
pltf.’s demand as consisted of a remuneration 
for his services as broker. — Pidgeon v. Burseem 


(1849), 3 Exch. 405 ; 18 L. J. Ex. 193 ; 154 E. K. 
927. 

Annotations • — Apld. Jessopp v. Lutwycho (1854), 10 Exch. 
614. Consd. Smith v. Lindo (1858), 5 C. B. N. S. 587. 

2. .] — The dealing in or buying 

selling for reward of shares in English or foreign 
joint-stock banks or cos., or the debt, stock, or 
securities of foreign govts., is an acting & assuming 
to act as a broker, within .57 Geo. 3, c. 00. — Scott r. 
Jackson (1805), 19 C. B. N. S. 134 ; 144 E. R. 737. 

3. — .] — A witness stated that he took 

one S. to an olHco in the city of London used by 
deft., & that upon that occasion four memoranda 
were made by deft, each of the sale by S. of £1,000 
stock to a person whose name did not transpire ; 
that nothing was handed over at the time ; & that 
he did not see any money pass ; — Held : evidence 
for the jiuy of an acting by deft, as a broker, 
within 0 Anne, c. 10, 6c 57 Geo. 3, c. 00. — Scott v. 
North (1807), L. 11. 2 C. V. 270 ; 15 L. T. 508. 

- — -.] — See, geiieralh/, Agency, Vol. I., p. 279, 
Nos. 308-115. 

4. Cover.]— Stubbs v. Slater, No. 1 13, post. 
Continuation.] — Sec Part IV., Sect. 3, sub-sect. 

1, post. 

Contango.] — See No. 271, post. 

Dealing in shares in joint stock companies— 
Whether trading within bankruptcy laws.] — See 

Bankrurtcy, Vol. IV., p. 20, No. 118. 


Part II. — Constitution. 


Sect. 1.-— IN GENERAL. 

See Deed of Setth'UU'nt, 1880. 

5. A voluntary association— Regulated by a deed 
of settlement.] — Weinberger v. Inglis, No. 12, 
post. 

6. Rights of proprietors — Registration — As 

having equitable Interest in land.]— Claimant was 
one of 1040 proprietors of tiie Jxindou Stock 
Excliange, which was fn^eliokl pj'ojiert)'. The 
property was Iield by trustees,inw]iom were vested 
l.argo powers of manag<-nient under a deed of settle- 
ment. ''J''he deed pi-ovided that each share should 
bo tran.suiissibJe a.s personal estate. Tiie profits 
of the undertaking, winch derived almost 

entirely from fees paid for admission to the 
lOxohange A charges made for tlie use of desks 6c 
other accommodai ion, & from dividends interest 
on securities, W(*r(' flistributinl by the trustees as 
they thought proper from time to time among the 
proprietors. Claimant contended tJiat as a pro- 
prietor he was entitled to be placed upon the 
register as having an eipiitable int(‘rest in the land 
6c rents 6c profits of the Stock Exchange : — Held : 
by the deed of settlement the proprietors had 
vested the freeliold in the trustees free from any 
equitable interest of the proprietors in the land ; 
tJiey were only entitled to the profits of tlie under- 
taking ; & the claim must be disallowed. — 

Watson v. Bi^aok (1885), 1(3 Q. B. D. 270 ; Colt. 
418 ; 55 L. J. Q. B. 31 ; 31 W. R. 274 ; suh nom. 
Watson v. Black, Frisby v. Black, 4 L. T. 17 

2 T. L. R. 2(3, D. C. 

7. Profits of undertaking.] — Watson v. 

Black, No. ti, ante. 


8. Telegraph supplying news to non-member — 
Prohibition by stock exchange of such supply — 
Discontinuance by company — Liability for breach 
of duty.] — Defts. were a co,, incorporated under 
Companies Act, 1802 (c. 89), 6c licenced by the 
Postmaster-General under Tidegrapli Act, 1809 
(c. 112), H. 5, to establish telegraiihs witliin the 
Imuts of theii’ districts, which included tlie London 
Stock Excliange, for the purpose of simultaneously 
transmitting news to tlieir subscribers. This 
news consisted, amongst other things, of current 
tluctualions of prices on the Stock Excliange, 6c 
was by the piuani.ssion of the Stock Excliange 
collected tliere by deft.’s agents 6c distributed 
from deft.’s offices t-o the offices of then* sub- 
scribers by means of tape recording instruments 
supplied by (lefts. Pltf. was not. a member of the 
Stock Exchange & was in the habit of advertising 
for business. Lefts, had entered into three sepa- 
rate contracts with pltf. for which they undertook 
to supply him with three of their instruments. 
By the rules of the Stock Exchange its members 
were not allowed to advertise, 6c the Stock Ex- 
change having required defts. to cease supplying 
outside brokers who advertised with the special 
information collected in the building, defts. dis- 
connected the three instruments from the supply 
of that class of news : — Held : the licence of defts. 
was neither a monopoly at common law nor 
part of the monopoly confe.rred on the Post- 
master-General by Telegraph Act, 1809 (c. 112), & 
therefore there was no duty imposed by the 
licence for the non-performance of whicli pltf. 
could sue defts. — Cochrane t. Exchange Tele- 


part I. 

a. Marking up.”\- -Jarvis v. Connell (1919), 44 0. L. 11. 264 ; 15 0. W. N. 203. — CAN. 
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Sect. 1 . — hi general. Sects. 2 & 3. Part III. 
Sect. 1.] 

GRAPH Co., Ltd. (1896), 65 L. J. Ch. 334 ; 12 
T. L. R. 197 ; 40 Sol. Jo. 275. 


Sect. 2.— MEMBERSHIP OF STOCK EXCHANGE. 

See Stock Exchange Rules, 1911, rr. 21-50. 

9. Expulsion ol member — Whether court will 
Interfere — Injunction.] — Brown v. Stock Ex- 
change Committee (1892), 36 Sol. Jo. 752. 

10. Refusal of Committee to re-elect member — 
Whether committee must give reasons for decision 
— ^Discretion exercised bon& fide.] — A member of 
the Stock Exchange is elected for one yeai‘ only 
& comes up annually for re-election under r. 21, 
which provides that the Committee shall on the 
first Monday in Mar. proceed to re-elect such 
members «fe admit such candidates as they shall 
deem eligible to be members of the Stock Exchange 
for one year commencing on Mar. 25 then instant. 
R. 35 provides that a inembtT intending to objt^ct 
to the re-election of a member, the admi.ssion of a 
candidate, or the readmission of a defaulter shall 
communicate tlie grounds of liis objection to the 
Comrtiittee by letter previously to the re-election 
or ballot : — Held : a committee who in the 
bond fide exercise of their discretion under r. 21, 
do not deem an applicant eligible for re-election 
are not bound to give any reasons for theu* decision 
ic sernhle : even if an individual objection were 
lodged under r. 35 they would not bo bound to 
acquaint applet, with the particulars of that 
objection so as t/O enable him t-o answer it. — Cas.skl 
V. iNGLis, [1916] 2 Ch. 211 ; 85 I.. J. Ch. 569; 
114 L. T. 935 ; 32 T. L. R. 555. 

AnnoUitio7i» : — Distd. Weinberger r. Inglis (No. 2), fl918] 

1 Cb. 617. Reid. Re nalsiead, Exp. Hlcliardson, 11917J 

1 K. B. GSK'i : Weinberger v. Inglia, (1918] 1 Ch. 133. 

11 . Individual objection to re-election.] 

— Cassej. V. Inglis, No. 10, ante. 

12. Grounds for refusal — Enemy birth.) — 

The propi’ietors of the Stock Plxchange are a 
voluntary assocn. regulated hy a deed of settle- 
ment, & the members are the persons from time 
to time admitted to attend, & in their own right to 
transact business at, tlie Stock Exchange in 
accordance with the deed. The deed of settlement 
vested the building in trustees & managers, to bo 
used as a market for stocks «k shares, & provided 
that a committee for general puiiioses should be 
annually elected by the members, «fe that the 
committee should admit such pei-sons as they 
should “ think proper ” to frequent the Stock 
Exchange for transacting therein the business of a 
stockbroker or jobber for the term of one year, on 
payment of tlje entrance fee, if any, <& annual 
subscription fixed by the trustees & managers ; 
& it emj)owered the committee to moke rules not 
inconsistent with the provisions of the deed 
respecting, {inter alia), the admission, expulsion & 
suspension of members. By rule 2 1 ( 1 ) of the Rules 
of the Stock Exchange made under this power, 
“ the committee shall on the first Monday in Mar. 


proceed to re-elect such members ... as they shall 
deem eligible to be members of the Stock Exchange, 
forone year, commencing on Mar. 25, then instant.” 

In Mar. 1917, pltf. a naturalised British subject 
of German birth, who had been a member of the 
Stock Exchange since 1895, applied for re-election. 
Certain members, who had formed an organisation 
called the Stock Exchange Anti-German Union, 
lodged an objection under rule 35 against re- 
election of pltf., on the gi-ound of enemy birth. 
At the invitation of the (Committee pltf. showed 
cause against the objection by letter & at an inter- 
view. & he stated numerous facts in proof of his 
loyalty with a view to displacing the objection. 
The committee, however, refused his application. 
Of 107 members of enemy birth 50 were re-elected 
& 67 were rejected. Pltf. brought an action to 
impugn the decision of the committee on the 
groimd that it was arbitrary & capricious & based 
on irrelevant considerations. The committee by 
their defence alleged tliat they did not re-elect 
pltf. because they did not deem him eligible to be 
a member of the Stock Exchange for the year in 
question & for no other reason : — Held : assuming 
that tlie committee owed any duty to the members 
as regard.s le-elcction, (1) tlie proper inference from 
the facts was that the refusal of the committee 
had jirocoeded solely on the gi'oimd of enemy 
birth, as to which the pltf. had been heard ; 
(2) they had bond fide exercised the discretion 
conferred upon them by the deed of settlement 4 S: 
the rules, & were not shown to have actiid arbi- 
t/rai'ily or caju-iciously ; & the ct. had no juris- 
diction to inleifi'ie with iht'ir decision. — 
Weinbeugkr V. Inglis, [1919] A. C. 006; 88 
L. J. Ch. 287 ; 121 L. T. 65 ; 35 T. L. R. 399 ; 63 
Sol. Jo. 461, 11. L. 

13. Whether court will Interfere — Com- 

mittee acting bon& fide.] — Weinberger v. Inglis, 
No. 12, ante. 

14. Re-election an administrative act.] — The 

duty of the committee vith regard to re-electing 
members is an ordinary act of management & 
administration involving an exercise of discretion, 
but it is not a judicial or quasi-jiidicial act, & if 
the committee act vitli jx'rfect honesty & good 
faith lhoh‘ decision cannot be questioned. — 
Weinbehoer V. Inglis (No. 2), [1918] 1 Ch. 517 ; 
87 L. J. Ch. 345 ; 1 18 L. T. 769 ; 34 T. L. R. 337 ; 
62 Sol. Jo. 450, C. A. ; affd., [1919] A. C. 606, H. L. 


Sect. 3.— THE COMMITTEE AND ITS POWERS. 

See Deed of Settlement, 1886, Sect, xii, clause 
95 ; Stock Exchange Rules, 1911, rr. 5. 19-50. 

15. As to rules & regulationsr -Dispensation with 
strict enforcement — Alteration of date for com- 
pletion.] — (1 J'he Committee of tlie London Stock 
Exchange has jurij^diction under rule 19 of the 
Jlules & Regulat ions of !})(' Stock Exchange to pass 
a resolution that the buying in of shares in a secu- 
rity shall he suspended, inasmuch as the rule 
contemplates that the Committee have it in their 
power to alUu' the dates when a particular tiling 


PART II. SECT. 2. 

b. Sale of seat on Stock ExcImhoc 
— W hether sale may be ordered under 
u'Ht of aeauestraiion ,] — London & 
Canadian Loan & Agency Co. v. 
Morphy (1885), 10 O. P. 86 ; affd. 
(1888), U A. H. .677. — CAN. 


c. — Whether Stock Exchange 

members have jmior right to proceeds of 
sale — On insolreney of 7nember ,] — 
Clarkson v. '^J'oronto Stock Ex- 
change (1887), 13 O. P. 213.— CAN. 


d. Whether rules intra rircf!.]- 
Pye-IaivH which give the govenilnfr 
committee of a stock exchange the 
right to sell a member’s seat at the 
board, for cause of IhsoIvoucv, are 
reasonable & infra vires. — McIvkr v . 
Montreal Stock Exchange (1888), 
M. L. II. 4 S. C. 112.— CAN. 

e. Expulsion of member — " On bank- 
rujitcy or insolvency " — Whether ” com- 
pounding ” within rules .] — Temple 
V. Toronto Stock Exchange (1885), 


8 O. H. 70r).--CAN. 

f. Right of member to be heard 

before expulsion .] — Mahomed Kali- 
MUDDIN V. Stewart (1920), I. L. P. 47 
Calc. 623.— IND. 

PART 11. SECT. 3. 

g. Whether court may intervene in 
decision of member of stock exchange 
token rules intra vires .] — MclVKR v. La 
Bourse de Commerce dk Montreal 
(1888), 17 R. L. O. S. 696.— CAN. 
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may be done. But the CJommittee has no juris- 
diction to pass a resolution “ that when the buying 
in of any security is suspended by order of the 
committee the clause in the rules relating to the 
release of intermediaries shall remain inoperatire 
imtil such suspension is removed,” inasmuch as 
such a resolution amounts to the entire alteration 
of the contract by placing upon the buyer of sliares 
the obligation of waiting, possibly for ever, leaving 
to the vendors the right to tender their shares 
when they please. 

(2) Where there is a sale of shares prompt & 
proper delivery is essential.— Union Corpn., 
l/TD. V. Charrington & Brodrick (1902), 19 
T. L. B. 129 ; 8 Com. Cas. 99. 

Annotations : — As to (1) Folld. nonjamm v. Barnett (1903) 

lU T. L. 11. 564 ; Barnard v. Foster, [1915] 114 L. T. 36., 

16. .J — Rule 20 of the Rules of 

the London Stock Exchange, which provides that 
the Stock Exchange Committee, on complying 
with certain formalities, “ may dispense with the 
strict enforcement of any of the rules or regula- 
tions,” does not empower the Committee to make 
any rule or regulation altering the date for the 
completion of a contract. — Barnard v. Foster, 
[1915] 2 K. B. 288 ; 84 L. J. K. B. 1244 ; 31 
T. L, R. 307 ; 21 Com. Cas. 123 ; on appeal, sub 
nom. Foster v. Barnard, [1910] 2 A. C. 154. 

17. Whether resolution may alter contract 

between parties.]— Union Corpn., Ltd. v, Ciiar- 
rington & Brodrick, No. 16, ante, 

18. .] — (1) Where a client who is not 

a member of the Stock Exchange instructs a broker 
who is a member of the Stock Exchange to jmr- 
chase shares for him, & the broker accordingly 
purchases them & receives them from the seller 
within the time allowed by the rules of the Stock 
Exchange & pays for them, although it is the 
broker’s duty to tend(T the shares to the client 
within a reasonable time, it is no answer to his 
claim for an indemnity for the client to say that 
the shares weiv* not delivered in time, although 
that might be a good ground for a counterclaim. 

(2) Where, uudi r such circumstances, the broker 
tenders to the client a portion only of the total 
number of shares comprised in the contract note. 


the client is bound to accept delivery of the portion 
so tendered or to indemnify the broker against 
the price he has paid for them, although there is 
no valid tender by the broker of the remainder 
of the shares. 

(3) But where the seller does not tender the 
shares to the broker within the time allowed by 
the rules of the Stock Exchange, & the client 
gives notice to the broker that he will not accept 
delivery after such time has elapsed ; if the 
broker does then accept them & pays the seller 
he will not be entitled to be indemnified by the 
client in respect of the sum he has paid for the 
slmres. Nor will a resolution of the Stock Ex- 
change that the broker is to pay the jobber for 
the shares wlien delivered be binding on the 
client or, seinbJe, on the broker, inasmuch as the 
committee cannot by passing a resolution make 
valid a contract which has been broken. 

(4) Whereas the printed rule.s & regulations of 
the Committee of the Stock Exchange are binding 
on a person who instrucls a broker to deal with 
him on tlu* markt't, ho is not bound by a custom, 
as sui;h, not forming part of tliose i)rinted rules & 
r<‘gulations, in the absence of a special contract, 
without evidence, from tlie course of his dealings 
or other evidence, of his being acquainted with 
such a custom. No custom & certainly not one 
that is unj’oasonabks is binding upon a person 
merely because he insfructs a brokcu* on the 
Stock Exchange to enter into ti-ansactions with 
him. With regard to tJie written lules & regula- 
tions it is different. It is like a notice on any 
other contract/. There are the existing rules for 
actual inspection, if a person does not choose 
to look at them so much the worse for him if it 
turns out he loses by it (Kennedy, J.). — Ben- 
jamin V. Barnf/dt (1903), 19 T. L. R. 504 ; 8 
C!om. Cas. 244. 

Annotation : — As to (3) Apld. Barnard v. Foster, [1915] 2 

K. B. 288. 

<8'ee, generally. Part IV., Sect. 1, post. 

Re-election.] — See Nos. 10-14, ante. 

Expulsion.] — Sec No. 9, ante. 

Publication of official lists.] — Sec Stock Ex- 
change Rules, 1911, IT. 151-158. 


Part III. — Relation between Parties to Stock Exchange 

Transactions. 


Sect. 1.— IN GENERAL. 

19. London broker & country broker — Authority 
of London broker to exercise discretion — Whether 
liable for naming country broker as transferee.] — 

Pltf., through Ins Jjondon broker, sold, on May 11, 
1800, 11 Ovorend A; Gurney shares for the account 
day, on May 15, to P. & co., brokers on the Stock 
Exchange, who had previously, on Apr. 27, been 
instructed by M., deft., a country broker, to pur- 
chase for him 1,000 O. & G. shares for the same 
account day, of which 1,000 shares the 11 shares 
in question formed part. O. & G. having stopped 
payment on May 10, M., deft., who had purchased 
the above 1,000 shares for S., a customer, finding 
that S. was insolvent, & could & would pay notliing, 
wrote as follows to his brokers, P. & co., ” Om' 
client cannot me(.*t his engagements as regards 
the 1,000 Overends, & wo, unfortunately, cannot 
meet them ; therefore we authorise you to do 
whatever you think best ” ; & at a personal 


interview on tiic same day M. prohibited P. & co. 
from using or in any way recognising the name of 
S. in the transaction. On the name day, May 14, 
P. & co. accordingly gave to pllf.’s broker the name 
of deft. M. as the ult imate i>mchaser transferee, 
which was accepted, & the transfer to him was 
duly prepared & executed. In an action by pltf. 
against deft, upon a contract of indemnity against 
futui*e calls on the said 11 shares : — Held : deft.’s 
letter to P. & co. gave them a general & unlimited 
authority to exercise their discretion in the matter, 
& inasmuch as, if any name were given at all, it 
must bo either their own name or that of M., 
they were warranted by the l/crms of their autho- 
rity in passing the name of deft. — Street v. 
Morgan (1869), 21 L. T. 432. 

Annotations : — Refd. Davis i'. Haycock (1869), L. II. 4 Exoh. 

373 ; Bowring v. Sliephcrcl (1871), L. il. 6 Q- B. 309. 

20. Advice given by London broker — 

Liability for loss due to acting on advice.] — Pltfs., 
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Sect. 1. — In general. Sect. 2 ; Syb-aect, 1.] 

who were London stockbrokers, acted as agents 
for defts., who were country stockbrokers, in the 
purchase of shares which were to be taken up or 
earned over by defts. Shortly thereafter, pltfs. 
strongly advised defts. to sell all the shares as they 
had confidential information that a heavy fall 
in price was likely to take place immediately. 
Defts. without consulting their clients agreed to 
the shai'es being sold. The shares did not fall 
in price but rose rapidly, cVn defts. alleged that 
they had to make good for their clients a sum of 
£890 by buying back shares. In an action by 
pltfs, for balance of an account in connection 
with the shares, defts. counterclaimed for damag<‘S 
for breach of duty by pltfs. : — Held : as defts. 
were under no obligation to sell the shares without 
consulting their clients, the loss resulting from the 
repurchase arose from their own act, &, therefore 
that the counterclaim failed. Semhle : there w'as 
no obligation on the part of pltfs. to investigate 
the accuracy of the information imparted to dt'fts. 
as to the likelihood of a fall in the shares. — 
vSCHW'EDER (P. E.) & Go. V. WaI/L'ON & IlEMlNCi- 
WAY (1910), 27 T. L. R. 89. 

21. Brokers & jobbers — Principals towards each 
other.] — (1) Deft, employed a broker to pm-ehase 
for liim certain shares on the Stock Exchange, 
afterwards directed him to carry over the shares 
to the next account. T}»e brok('r, in accordance 
with the regulations of the Stock J<)xchangc, pur- 
chased the shares in his own name from pltfs., 
who w'ore jobbers on the Stock Exchange, & after- 
w’ards cairied over w'ith them the same shares. 
Deft.’s name was not disclosed. Before the next 
settling day the broker was ileclarod a default<‘r 
on the Stock Exchange, in accordance wdth the 
rules of tliat body Ijis contract with pltfs. was 
closed at a fixed price by the official assignee of 
the Stock Exchange. Pltfs, Jiaving asc<‘i‘tained 
that the broker was acting for deft, in tliis trans- 
action called upon him to take ui) the sliares. 
He declined to accept any responsibilit y for them ; 

pltfs,, on the settling day, tendered tlic shares 
to deft., «fc, on lus refusing to accept them, sold 
them for the best la’ice then obtainable. In an 
action to recover from deft, the dilTerence betw'een 
the price at which the shares had been carried 
over A that at which they had been sold :~~Jfcld : 
deft, was liable as pi'incipal on the eonti-act nia<l(‘ 
for him by Ids broker with pltfs., A tlie privity 
of contract between pltfs. & deft, w^as not affected 
by the rules of the Stock Exchange as to the e,oin- 
pidsory closing of the transactions of a defaulting 
broker. 

(2) There is no establislied usage iindcT which 
the client of a broker on the Stock Exchange 
who has become a defaulter, At whose transactions 
have been closed at prices fixed by the official 
assignee, can claim the right to close at tlu; jirico 
so fixed a transaction entered into for 1dm by the 
broker with another member of the »St.ork 
Exchange. 

(3) The transaction between the principal A 
tlio brokers was on the Stock Exchange, «fc the 
agreement between thorn was that the dealings 
should b(^ ca.iTied on according to the usages & 
rules of the Stock Exchange. In my opinion, the 
meaning of that is that a client agrees with Ids 
broker that Die dealings betw'cen tliem are to bo 
carried on under the rules of the Stock Exchange 
so far as they an‘ applicable to outsiders, not 
under the rules that are applicable only to tlic 
domestic forum of the Stock Exchange 
(A. L. Smith, M.R.). 


(4) They [brokers & jobbers] are principals 
towards each other (Collins, L.J.). 

(6) Admitted that by the usage of the Stock 
Exchange a broker may properly execute the 
instructions of Ids client as to purchase or sale 
without creating privity of contract, that is to 
say, he might do this without rendering himself 
liable for breach of duty to his client, yet in my 
opinion that does not justify the inference that, 
if the broker does execute the instructions in such 
a fomi as would at common law create privity of 
contract betw^een the client & the broker, we 
ought to hold, or it ought to be inferred, that 
that iirivity of contract must be held nevertheless 
not to exist for tlio jiurpose of contracts on the 
Stock Exchange. I do not think that is an in- 
ference which follows or one which we ought to 
draw (Romeh, L.J.). 

(0) It is clear that where a client gives insti-uc- 
tions to a broker on the Stock Exchange to carry 
over a contrai't, say a contract for purchase, as 
in this case, it is not the case of merely getting 
further time to continue the old contract ; it is 
an instruction that the broker is to effect a new 
contract (Romrr, L..T.). 

(7) Undoubt ('dly to my mind, when the practice 
on the Stock Exchange is considered & the manner 
in W'ldch tlie d<‘alings in respect of shares are carried 
on there, it is clear that the broker had authority 
to buy tlie 040 shares from more than one jobber, 
A. that if he did so. A it w'as proved that the shares 
he bought from the dilb'rent jobbers for his client 
exactly amounted to OJO, neitlier more nor loss, 
certainly nc»t more, then t here, ciin bo no doubt 
that, the broker being authorised to (jxcrute the 
instructions of his client in that way, privity of 
contract w'ould bt; (*stablished in respect of iliose 
shares as betwts n the different jobbers A the 
client (Komek, Ti..T.). 

(8) If a usag(‘ has been clearly found A laid 
down ns the custom in a particular trade or market, 
so that persons dealing in that tiade, or market 
contract on the basis of the custom, then the law 
supports that eustoin in subsiMjuc'nt cases (A. Jj. 
Smith, M.K.). — Ju-'.vin’ v. Hammlet, [1901] 2 
K. B. 53 ; 70 L. J. K. B. .520 ; 84 L. T. 638 ; 17 
T. L. R. 307 ; 6 Com. Cas. 79, V. A. 

Intioiafion.'i . — .is to (1) Reid. I’otisollc* v. Webber (11)07), 

!)H Ji. T. .'17.'). to (2) Refd. LDtriaw v. (IravcH, [1001] 

li K. 11. 5.‘)7. Generali)/, Refd. Scott it Horton v. God- 
frey, [1001] 2 K. B. 726. 

22. Sale of negotiable instrument — • Infirmity 
of title — Broker without notice of Infirmity — 
Whether holder for value.] -A broker w ho without 
notice of his prineipal's infirmity of title enters 
into a contract for the sale of a negotiable instru- 
ment becomes on the subseifuent recc'ipt of such 
instrument a holder for value, A his delivery of 
it to the jobber is not a conversion thereof. 

Qn. : whether the broker, even if he wore not 
a holdtT tor value, W'ould be liable, — Edelstioin 
V. ScHULKii A Co., [1902] 2 K. B. 144 ; 71 L. .1. 
K. B. 572; 87 L. T. 204; 50 W. R. 493; 18 
T. L. R. 597 ; 46 Sol. Jo. 500 ; 7 Com. Cas. 
172. 

Anrwtatwns : — Mentd. Webb, Hale i\ Alexandria Water Co. 

(IDO.')), 21 T. L. 11. .'■>72; Claidon v, Lo Hoy, [1911) 2 

K. B, JOdl. 

23. Whether delivery to jobber a 

conversion.] — Edelstein v. Schuler A Co., No. 
22, n/iie. 

Sale of goodwill In broker’s business.] — See 
Trade A Trade Unions. 

Money deposited with broker as cover — By 
judgment debtor — Whether attachable by judgment 
creditor.] — See Exe:cution, Vol. XXI., p. 623, 
No. 2099. 
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Sect. 2.— BROKER AND CLIENT. 

Sub-sect. 1. — In General. 

24. Fiduciary relation — Agency — Client’s right 
to follow money.] — C., a tinstee, employed a 
broker, who had notice of the trust to soil out 
consols & invest the proceeds in railway stock. 
The broker sold the consols for cash, bought 
railway stock to the same amount for the settling 
day, & received tlie price of the consols in a cheque, 
which he paid into his account at his bankers. 
He stopped payment before the settling day, & 
went into liquidation. C. claimed so much of the 
broker’s balance at his bankers as was attributable 
to the price of tlie consols. The registrar dis- 
allowed the claim, holding that the relation between 
broker & customer was similar to that between 
banker & cust-omer, & that C. was only a general 
creditor: — Held: (1) as the price of the consols 
was known by the breaker to be trust money, it 
could be follow'ed, & the claim must therefore be 
allowed ; (2) apart from tlic question of trust, 

the position of a broker is not that of a banker, 
but of an agent into whose hands money is put 
to be apiilied in a particular way, & money paid to 
jiim can therefore be followed by the customer. — 
lie Strachan, Ex p. Cooke (1870), i Ch. 1). 123 ; 
•10 L. T. Bcv. 52 ; 3.") L. T. 019 ; 11 J. l\ 180 25 

W. 11. 171, G. A. 

An7ioUition<i . -Onurally, Reid. IVarsuu r, Scott (18J8) 9 
Ch. I). 198 ; Killer ?•. Hutton (1900), 8;! 0. T. ()8. Mentd. 
Hirt r. Uirt (1877). 8(5 L. T. 913 ; lie Pollard, Ki p. Pu-lciu 
(1878), 8 Cli. i). 377 ; lie Sniltiu Fleming. Kr ji Kelly 
(1879), 18 li. J. Hcv. 03 . lie Hallett’fa KHtatc, Knatch- 
biill c. Halli'tt (1883), 13 (Jh. P. 690; lie Neck, Kx p. 
Proad (1884), 32 W. K. 912; Marten v. Ilocke. Evtou 
(188.')), .'Id L. T. 94() ; lie llallett, ICj' p. Truwtco (1894), 
70 J T, 3G1 ; W'ilfion’H A; Funiess-Lcsdaud Line v. Britlah 
Ac Contiuetiial Shippincr Co. (1907). 23 T. L. It. 397 
Sinclair r. ProuK'hain, 11914] A. C. 398 , Banouc Belgre r. 
IlainbroucU, L1921J 1 K. B. 321. 

25. - .j— 3 he whole fund here con- 

sists of money not bt)rrowed by deft, [the broker] 
from his clients, but received by him as agent 
for them, & therefore for the present purpose 
may be treated as trust 'money (Lord IIals- 
BTTRY, 11anco('K V. Smith (1889), 41 Ch. D. 

150 ; 58 L. J. Ch. 725 ; 01 L. T. 341 ; 5 T. L. H. 
459, C. A. 

Annviaiwiis -Reid. lie WrcCoid. Carmichael v. Budkin 
(1897), n '1'. I/. B 133. Mentd. lie .SLeiming:, Wood r. 
Steuninp. |189.')J 2 Ch. 43.3 ; WUsou’h & Furncbs-Loylond 
Jdno V. British & t'ontlncntal .Shippliifir Co. (1907), 23 
T. L. B .597, 

Principal’s right to follow property 

generally .1 - See Aoency, Vol. I., pp. 502-566, 
Nos. 2094-2119 ; Money A: Money-Lending, 
Vol. XXXV., ])p. 107, 108, Nos. 2-10. 

26. - — Purchase by agent of principal’s pro- 
perty.] — A broker or agent being emjdoyed by a 
eustomer to sell foreign stock (Ui a day speeilied 
by him in a letter of instructions, purcha.sed the 
stock in the name of his partners, a firm in Paris, 
at the market- price of the day. Being also 
employed to ])urcJiase foreign stock A bonds for 
liis customers, aceoi'ding to Ids, the agent s, 
recommendation, lie transmitted accounts of the 
transactions to his employer, with broker’s notes, 
etc., as if he had purchased the stock of third 
persons. In fact, no stock or bonds were pur- 


chased ; no transfers were made ; no broker s 
notes passed, but the sales were nominal of stock 
& bonds remaining in the hands of the agent & 
his partners, & not set apart nor appropriated 
to the customer. In order to effect these pur- 
chases, loans of money were made by the agent to 
the customer, upon agi'eement that the stock & 
bonds should remain as a deposit in the hands of 
the agent, to secui’e the repayment of money 
advanced. 

The stock & bonds were afterwards sold at a loss 
under the advice of the agent. 

In 1819 an account of these transactions were 
rendered, & settled between the customer & the 
agent, & great loss having been incurred upon the 
transactions, a large balance was paid by the 
customer to the agemt. 

Upon bill hied in 1824, all the transactions were 
set aside, & an account decreed against the agent. — - 
IloTHScuiLD V. Brookman (1831 ), 5 Bli. N. S. 105 ; 
2 Dow. lV Cl. 188 ; 5 E. 11. 273, H. L. ; affg. S. O. 
suh norn. Brookman v. Rothschild (1829), 3 


Sim. 153. 


— Apld. Mdt.urin v. Trcdiunlck (186.5), 2 Now 
Bei). 314 Consd. Wadtlell r. Bluukey (1879), 4 O, B, D. 
678. Apld. liink" Vliill & Bcuson v. Howoll (1910), 27 
T. L. B. Ill ; Aniistioiip r. Jackson. 11917] 2 K, B. 822. 
Refd. Bank of BetijraJ r. Macic-od (1819), Moo. Ind, App. 1; 
'I'ctlov V Sliand (1871). 2.'> L. T. (KS ; liobluHon v. Mollclt 
H L. 8((2 ; lie Cape Hrotou Co. (1884 ), 
Jjiid vwcll MmlIl^^ Co r. Brookes, Ladywell 
llmiKous (1887), 3,') Ch !>. 400 ; Guy 
.Sim (1889), 60 L T. 740; r. 

2 K. B, .314 , Kulillr/, r. Ijaiubert (191.5), 
ChristofotldoH Terry. 11921] A C. 366. 
Mentd. Grand junction (Jamil Co. v. Dimes (IS.'iO), 2 H. & 
Tw. 92. 

A: (hj. V. 


(187.3), L. B. 

26 C!i. 1). 221 , 
Miming Co r. 
i). Cluirchlll & 
Kcarley. [1908] 
lOh L. T :.6.j 


27. 


Erskine. Oxenford 


Sachs, No. 154, 23o.s4. 

— Duty to account for profit.] *Scti Nos. J2o, 
143, 151, 184, 193, 

Deposit of client’s securities with bank.]— 

See Bankers & Banking, Vol. HI., pp. 271-271, 


Nos. 841-855. ♦ 

„ „ Payment of client’s money into bank current 
account— Notice— Retention against overdraft.]— 

Eee Bankers & BANiaNO, Vol. III., p. 1B8, No. 


380. ^ 

28. What constitutes agency— Client sending 

money for purchase of specific shares — Fraudulent 
conversion by broker.] — C., a stockbroker, had 
been in the habit of purchasing bonds for Mrs. S., 
Ac one day wrote to lier that he has some .Japanese 
bonds ottered in a lot, & had seouro(J them L)i 
her, & inclosmg a contract note for £330. ?4rs. S., 

in reply, said she was quite satisfied that he had 
brought them for her, & inclosed cheque for £330 
in payment. C. had not in fact bought thc^bonds, 
but had merely agreed to buy them from a jobber, 
but never bought them ; — Held : the sending of 
the money by Mrs. S. constituted C. an agent 
to apply the money for a specific purpose & C . 
was rightly convicted under Larceny Act, 1801 
(c. 90), R. 75.— B. V. Christian (1873), L. 

C. C. K. 94 ; 43 L. .T. M. C. 1 ; 2^ J- ^ 

J. P. 133 ; 22 W. B. 132 ; 12 Cox, C. C. 502, C. C. U. 

Annotntion .—Mentd. U. r. Browulow (1878), 43 J. B. 92. 

29 . — .]— On Nov. 2, 1885, W. by 

letter instructed the prisoner a stockbroker, to buy 


PART III. SECT. 2, SUB-SECT. 1. 

h. Right of hroher to deal on his 
own behitlf- — Duty to ex count io client 
for profits .] — A fliont iustructea a 
Bbarobroker to buy a certain number 
of shares In a co & “ carry at 8 per 
eent.” i—Jleld : Hie sharebroker was 
not entitled to deal on his own behalf 
with the shares bought lu pursmiuce 
of such iustnictlons, & was bonnu to 
account to hla client for any profits 


made liy such dealing.— Tnoit.vi.KV' r. 
TIU.KY (192r)). 36 C. L. B. 1 : 

N. 8. W. W. N, 7U ; 31 Argua L. B. 


1 .— AUS. 

i. Right of brokers io hgpoihrcutc 
irt'8 of customer — Shares hypothecated 
greater sum than custoiarrs otofti 
ifccrs. ] — CONUCRK V. Skcuuities 
liiDlNa Co. & AMKS & Co (055t.) 
)07), 38 S. C. IL 601 ; 27 C. L. 1 . 
4.— CAN. 


-.] — A broker who carries 

on margin for a oustoiner has 
a right to pledge It for his own pur- 
poses to the extent of the amount 
ho bus advanced. If the broker 
pledges such stock as seom-lty for an 
amount greater than his advance, 
whereby he makes no profit & tho 
client Buflors no loss, he is not liable 
ns for a conversion provided that on 
demand of his client he delivers to the 
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Sect. 2 . — Broker and client : Sub-sects. 1 &2, JL., B. 

& C. ; svh-sect. 3^ A. H.] 

for Mm on the following day certain stock at 00, 
to hold for a rise, the time to close to be left open, 
& inclosed a cheque for £21 5s. for cover & com- 
mission.” On Nov. 3, the stock specified was at 
OIJ, &, the prisoner paid the cheque into Ms bank 
without purchasing, & subsequently spent the 
money for his own use, the balance standing to 
Ms credit at Mfe bankers on Nov. 14 being only 
£8. Upon a case reserved at the trial of an indict- 
ment under Larceny Act, 1861 (c. 06), s. 75, 
wMch charged the prisoner for that he having 
been intrusted as a broker & agent with a security 
for the payment of money, with a dhection in 
writing to apply it for a specific purpose, in vio- 
lation of good faith, & contrary to the terms of 
such ^ direction converted to Ms own use such 
security : — Held : the prisoner was merely the 
agent of W. to hold & apply the money for wMch 
the cheque was sent for a specific purpose, &- he 
was rightly convicted under the circumstances 
of having converted the cheque to his own use, as 
charged in the indictment. — II. v. Cuonmire (1886), 
54 L. T. 580 ; 61 J. P. 104 ; 2 T. L. R. 404 ; 16 
Cox, C. C. 42, C. C. K. 

30. Position of broker not that of banker.] — 

Strachan, Ex p. Cooke, No. 24, ante. 


Sub-sect. 2. — Authority op Broker. 

A. In General. 

Authority of agents generally.] — See Agency. 
Vol. I., pp. 205-387. 

31. Implied authority — To do everything neces- 
sary for completion of bargain.]— One who employs 
a broker to buy railway shares for him, impliedly 
authorises him to do all that is needful to complete 
the bargain. A. employed B., a brok(U' tSc member 
of the Stock Exchange, to buy shares for him. 
At the time of the purchase, a call had been made, 
but was not then payable. The seller having 
paid the call, in order to enable lier to make a 
transfer of the shares, B., ^^ho, by live rules of the 
Stock Exchange, was personally responsible for it, 
paid the money : — Held : B. was eutit led to recover 
from A. the sum so paid, as money paid to his use. 

■ — Bayley V . Wjukins (1819), 7 C, B. 880; IS 
L. .T. C. P. 273; 13 L. T. O. H. 234 ; 13 Jur. 883; 
137E. B.35]. 

Annotation : — Reid. Sweeting r Pearce (1861). J) C. P. N. S. 

5.3 J. 

32. To sell shares— On client failing to 

supply funds.] — In an action by stockbrokers 
against their principal to r(?cover the balance of 
their account in respect of sales & purchase.s 
of shares for pri vate speculations on his account : — 
Held: deft, in giving authority to pllfs. t/O do 
business on the Stock Exchange must be taken 
in the absence of evidence to the contrary to have 
employed them on the terms of the Stock Exchange 


therefore, to have authorised the sale of Ms 
shares on failure to supply them with the requisite 
funds. — ^PoPiGET V. Baxter, [1900] A. 0. 467 ; 69 
L. J. P. C. 101 ; 82 L. T. 510, P. C. 

To act In accordance with rules of Stock 

Exchange.] — See Part IV., Sect. 1, sub-sect. 1, 
post. 

33. Liability for exceeding authority.]— -Shortly 
after the appointment of a new trustee in place 
of a retiring trustee of a sum of War Stock inscribed 
in the names of the old trustees, the retiring trustee 
with the advice of her own independent solrs. 
joined with her two co-trustees, one of whom was 
a soil', acting for the trust, in executing a joint 
power of attorney authorising named brokers to 
sell & transfer all or any part of the stock & to 
receive the consideration money. 

Tliia sale & transfer power was signed in lieu 
of an ordinary transfer power in order that certain 
trust costs might bo raised & paid before the fund 
was transferred to t lie new continuing trustee. 

The power of attorney was, with the solrs.’ 
approval, handed to the solr. -trustee, who lodged 
it witli the brokers. By his instructions they sold 
the whole fund, &, without any authority from the 
retiring trustee, handed him tlie proceeds in cash 
&, bearer bonds, which he forthwith misappro- 
priated. 

Qu. : whether the brokers were responsible for 
exceeding their aulhority under the iiower. — 
Re Munton. Munton v. West, [1927] 1 Ch. 262 ; 
96 L. J. Ph. 151 ; 136 L. T. 661, C. A. 

Pledging securities of client — For advances to 
broker.! -/S’ec Bankers, Vol. 111., pp. 271-273, 
Nos. 841-853. 

- - Deposit as agent — Notice to bank.] — See 

Bankers, Vol. HI., p, 286. No. SS4. 

Warranty of authority — Breach.) — - 

(jcneralhf. Agency, Vol. I., pp. 657-667, Nos. 
2748-2805. 

Authority to act In accordance with rules & 
customs of Stock Exchange.] - -See Part IV., Sect. 

1 , post. 

Broker acting without authority — Right to In- 
demnity .] — Sec Sub-s(‘ct. 4, A. (d), post. 

B. Duraiion of Authority. 

34. Authority to sell— Ceases at end of current 
account.] — Laweord «fc Co. v. Uarrtb (1896), 12 
T. 1.. R. 275. 

Authority to carry over.] — See Nos. 30, 37, post. 

C. Authority to Cairy Over, 

35. When Implied — Knowledge of client — Autho- 
rity not revoked.] — Campbell & Co. v. Brass 
(1891), 7 T. L. R. 012. 

36. How determined — Client’s death.] — 

ITiJi-iJPs V. Jones (1888), 4 T. li. R. 401. 

Aniwtalion • — Apld. Rc Overweg, ITotiH v. Durant, [1900] 

1 <Ti. 200. 

37. Broker entitled to sell immediately.] 

A stockbroker on the death of his client has 


latter the number of eharea ordered 
& which ho has been carrying for 
him. — C5.VRKK V . Baillie (Ont.) 
(ion), 45 S, C. R. 50.— CAN. 

m. Nrresfutj/ for broker to ditnAge 
his tiding for both vendor dk ]jur( haser,] 
— M'Devit'I' V. Connolly (1S85), 15 
B. U, Ir. 500.— IR. 

PART III, SECT. 2, SUB-SECT. 2. 

— B, 

n. Aut/iorUg to sell — Revocation— 
M isrevrestntntuoi hg broker ,}- — A broker, 
enii)loyrd hv his principal to pur- 
cliaRc c'ortuin shares in a niluin{f eo., 
irUormed him, contrary to tho fact, 
tnat he had purohusod such shares lii 


uccordauco with his instructions. Ho 
did not imy till 2 days lator, & ho then 
pm‘cha.sed for forward delivery. Jn an 
action by tho broker to recover oom- 
misslon . — Held : the ropresontatiou 
that ho had bouffht jiut an end to his 
authoilty, & the principal w'as not 
boimd by tho subsequent pui'chnsc — 
S\m’ER V . Hape (1880), 10 N. H. W. 
L. R. (L.) 270 ; (> N. B. W. W. N. 7 7.— 
A US. 

o. - J A. aulborlsed his broker 
to sell certain stock on tho follow'- 
liiK day at the highest market iirioo 
“ if the market was languid. Sc not 
likely to tfo up.” Tho broker sold at 
a premium of 17a. Od. per share 


subject to his principal’s approval, & 
advised Ids principal of tlds, hnt before 
reeelvlnff an answer ho cauccUed tho 
harpalu & sold to the purchaser at a 
premium of 20«, Tho stock rising in 
price immediately afterwards. A. 
refused to Implement th<i sale by 
delivery of tho scrip : — Held ; the 
nmndate to tho broker was not ex- 
hausted by tho first conditional sale, 
tsc as tho second sale was made at 
about the highest market price of tho 
day, A. was boimd t<» have Imple- 
mented It by delivery of the stock, — 
Dickson r . Henueuson (1849), 12 
Dual. (^Ct. of Bess.) 30(1 ; 22 Sc. Jur. 

67.— SCOT. 
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no authority, express or implied, to carry over 
shares purchased for his client to the next settling 
day, but should close the account. 

(2) A carrying over or a continuation on the 
Stock Exchange is in form & in law both a sale 
& re-purchase, or a purchase & re-sale, as the case 
may be, & therefore if a broker, when under an 
obligation to close an account by selling his 
client’s shares, prefers to carry over, he does so 
at his own risk, & is not entitled as against his 
client to treat the continuation as one transaction, 
but is responsible to his client as if there lind been 
a n im mediate sale at the price named. — lie 
OvERWEG, Haas v. Durant, [1900] 1 Ch. 209 : 
69 L. J Dh. 255 ; 81 L. T. 77C ; 16 T. L. K. 70. 

38. Rights of broker — To recover differences.] — 
Caaipbell & Co. V. Brass (1891 ), 7 T. L. 11. 612. 

39. No consideration for agreement to 

carry over.]— W ooi^ton v. Baines, [187(5] W. N. 
74 ; Bitt. Prac. Cas. 135 ; 2 Char. Cham. Cas. 21. 

40. Liability of broker— Carrying over when 
duty to close account.] — lie Overweg, Haas v. 
Durant, No. 87, ante. 

Continuation, generally.]— Part IV., Sect 
8, post. 


SuH-sEcT. 8. — Duties of Bkokeh. 

A. 1 n General. 

41. Observance of usage — Sale of stock on credit 
— No special authority.] — An agent employed 
generally to do any act, is authorised to do it only 
in the u.sua] way of business. Therefore as slock 
IS sold usually for ready money only, a broker 
employed to sell stock cannot .sell i( upon a credit 
without a special authority, all hough acting hona 
fide, & with a \Tew to the bent'fit of liis ])rinci}*al. 
— Wiltshire v. Sims (1808), 1 Camp. 258 ; 170 
E. B. 949, N. P. 

Usages of Stock Exchange generally.] 

Sec Part IV., ^>o.s7. 

42. Acceptance of order— Whether duty to pro- 
cure securities absolute.]— A sliarebroker eni])loyed 
to purchase shares (»r sciip (^)f a railway co., does 
not (Iiereby undertake to jirocure theui absolutely 
& at all events, but^ only to use due A reasonable 
diligence to endeavour to do so. 

A. employed B., a shiu'ebroker at M., A lodged 
money in his liands, to procuiv for him fifty 
shares in a certain railway co. B., without dis- 
closing the name of Ins ])rinc:ipal, entered into a 
contract witli II,, another sharebroker, to purchase 
them for liim. According to the usage of the 
Stock Exchange at M., there arc two “ settling 
days ” in oacli month, on wliK’h all transactions 
between brokers, A between them A their prin- 
cijials, are to be settled, altliough in some instances 
settlement is not. enforceil by bi'okers on the pre- 
scribed days. II. did not perform Ids contract 
with B. by the next settling day; A B. having, 
after that day, refused to retui'H A. his money : 

- — Held : A. was entitled to recover it back from 
B. in an action for money had A received. - 
Fletcher v. Marshaij. (1846), 15 M. & W. 755 ; 


6 Ry. & Can. Cas. 340 ; 10 Jur. 528 ; 163 B. R. 
1055. 


Annotation Refd. Ellis v. Pond (1897), 67 L. J. Q. B. 345. 

43. Purchase tor client— No duty to resell.] — 

Thacker v. HARpy, No. 432, post. 

44. No duty to carry over.] — (1) In an 

action for breach of duty in not selling shares H., 
an outside stockbroker, consented to judgment 
against him. A bkpey. petition founded on the 
failure to satisfy tlds judgment was presented 
against II. but the registrar found tliat the trans- 
action was a gambling transaction, that the 
judgment was founded on an illegal contract, & 
he refused to make a receiving order ‘.—Held : 
on the facts the contract was not one of gaming & 
wagering 


(2) The broker was not obliged to carry over, 
but if he did not intend to do so he must give 
notice. Here the order was sent to ciu’ry over 
A no notice was given (Lord Esheh, M.R.). — 
Re KewE-rr, Rx p. Paddon (1893), 9 T. L. R. 166, 
C. A. 

45. 

po.s/. 


-CULLUM V. UoPCIES, No. 162, 


46. Duty to tender shares within reasonable 

time.]— Benjamin r. liARNErr, No. 18, ante. 

47. Sale for client — Shares in possession of 
client’s bank — Duty to pay proceeds to bank 
directly.] — \\T;ieie a stockbroker who is a member 
of th(‘ Tjondon vStock Exchange has sold shares 
for a client, A the shares are in tlie possession of 
tlu‘ client’s ba.nk. there is no duty upon the broker 
lum.s(4f to pay the bank the price at wliich the 
shares have been sold against delivery by the 
bank of the share.s ; nor is he under any obliga- 
tion to ask tlie jobber who has bought the shares 
to make the pa.\Tiieut for them direct to the bank. 
- Hawkins v. Peaksio (1903), 9 Com. Cas. 87. 

4.g. — No duty to require payment to 

bank by jobber.] — Hawkins v. Pearse, No. 47, 


ante. 


49. Duty not to transact speculative business on 
behalf of clerk— Without knowledge of employers — 
Rule of Stock Exchange — Whether client has cause 
of action for breach of duty.] — ^^\N Diooelen v. 
Cohen, L.\ming A (k>. (1910), Titnen, Oct. 21. 


B. Obedience to Inslruciions. 

60. Question of fact.] — Declaration in assump- 
sit alleged that pltf. employed deft, to act as his 
agent A broker in A about the buying A selling 
divers shaies in divers railway cos., A that deft, 
then promised to use due care A diligence in the 
business, A to obey the lawful A reasonable ordei’S 
A directions of pltf. in regard to the buying A 
selling such shares, etc. It then alleged that 
deft, liad in his possession A charge divers shares 
ill certain railway cos., subject to the order A 
direction of pltf. as to the sale A disposition 
theriiof A to the promise of deft, in that behalf ; 
that pltf. had subsequently ordered deft, to sell 
the shares in one of those cos. ; A charged, os a 
breach, the disobedience of that order. Deft, 
plcatled the general issue, A traveled the allega- 


part hi. sect. 2 , sub-sect. 3. 

—A. 

p. Obligation of brohvr to commnni- 
care facts to customer. ]~~Whoro a stock 
broker sells sharos oa his own ac- 
count & not Jn <ho ordinary course 
of buslucss to a custouior with whom 
he hae had previous dealings as a 
broker, & who may therefore roly on 
hla Judgmeut, It la bis duty to coni- 
municato the fact to the purr baser. — 
Sawyer v. Gray (1875!), 9 N. S. R. 
(3 G. & O.) 77.-~CAN. 


PART III. SECT. 2, SUB-SECT. 3. 

— B. 

50 i. Qiicsfiott of fact } — IIk.ndf.iihon 
& Boau r. Martin (1912), 40 I. L. T. 
IJ.— IR. 

60 ii. .1— Tlie prospectus was 

published of a co. proposed to be 
constituted for the formation of a rad- 
w ay : appllcal ions wore made for shares, 
& letters allotting shares to appets. 
had been issued. While the co. was 
ut this stage, & before the execution 
of the porllamontary contract or 


snbseriber’s ngreernont, a party in- 
structed a broker to buy for him “ forty 
shares ” of tiie railway stock. The 
broker houglit from on allottee a letter 
of allotment of forty shores, which he 
tendered to his constituent ; — Held : 
the broker had acted llx terms of his 
instructions, 6c had procured that 
which at the time was sold in the 
market as “ shares,” or as giving a 
title to “ sliares ” of this railway, & 
therefore lie was onlitlod to recover 
the price from his constituent. — W ILXIE 
(OR WiLKBiK) & Brown v. Miohik 
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Stock Exchange. 


Sect. 2. — Broker and client : Svb-aect. 3, B, & C. (a) 
& {b)i. & ii.] 

tion of his having in his possession or charge as 
agent or broker of pltf., the shares mentioned in 
the declaration, subject to the order or direction 
of pltf., etc. It appeared in evidence, that, on 
8ei)tember 30, 1845, deft, had been introduced 
to pltf. to act as his broker, who inmiediately 
gave him a wi’itten order to purchase shares in 
five diiTerent railway cos., & that deft, on the same 
day sent five advice notes of his having purchased 
them for Oct. 15, the next settling day at the 
Stock Exchange. On Oct. 0 pltf. ordered deft, 
to sell the shares in the co. mentioned in the 
declaration, who, however, took on lumsclf the 
responsibility of deferring it until the market 
should rise. On Oct. 18 deft, delivered an account 
current, in which ho debited pltf. with the shares 
in this co. as having been bought on Sept. 30 & 
sold on Oct. 13. No money had ever passed 
between the parties, & deft, liad not the shares 
in liis possession until some time after rendering 
the accoimt current: — Held: (1) tliere was 
evidence from which the jury might infer tlio 
contract as stated in the declaration : (2) tlio 

second issue was not proved. — Maksden r. New- 
MAiicn (184G), 10 Jm-. 759. 

61. .J — Aston v. Keesey, No. 93, post. 

52. - — Whether proper securities bought.] — 

Deft., a shai’ebroker. bought for ])ltf. scrip cerli- 
ficates, winch were sold in the share market, at 
a premium, as “ Kentish (,'oast Hailway scri]i,” 
A were signed by the secret ai\v of the railway co. 
The genuineness of this scri]i was afterwards 
denied by the directors, who alleged that it w'as 
issued by tlie secretary without authority. In an 
action to recover back fiom <left. the price paid 
to him by pltf. for this scrip, A for his commission, 
on the ground of its not being genuine : - Held : 
the proper question for the jury was, whether 
what deft, intended to buy was that which was 
sold in the market as Kentish Coast Ilailw'ay 
scrip.— Lamekt r. Heath (IHlb), 15 M. A W. 
48(1 ; 4 Hy. A ('an. ('as. 302 7 L. T. O. S. ISO ; 

10 .Jur. 481 ; 153 E. H. 911 b\d) noin. Ji.AJMBEiiT 
a. Heath, 15 L. J. Ex. 297 nubfirquenl yrocevd- 
imjs, 8 Ij. T. O. S. 279. 

— Distd. Wrstropp r. Solemou (JSliJ), 8 (’ B. 

345. Mentd. Aiken v. Short (1850), 1 U. iV N. UJO • 

Nicholson v. Hicketts (18(30), 2 E. 8c E. 497 , .Tosling r. 

Kingsford (1803), 13 C. 13. N. «. 447. 

53. — — .] — ^B. instructed C., a share- 

broker, to purchase for him ten shares in the 
D. bank. I'he sliares in this bank were i'5(> shares, 
on which i'25 were jiaid ; but jiltf.’s manager 
admitted that, after the order w^aa given to pur- 
cliase, he had said that they were i'25 shares, A 
deft, stated that it w'as upon the understanding 
that the shares were £25 that he had been induced 
to purchase ten shares instead of five. After tin* 
order was given the bank failed, A deft, repudiated 
the contract. 

The jm’y found a verdict- for pltfs., the judge 
directing them that tlic ciuestion was wliether 
the authority to buy the .shares was coupled with 
a condition to buy £25 shares if they could be 
got, or to buy so many shares if they were £25 
shares. 

They who direct brokers to buy shares are 
bound by the lules of the Stock Excliangc, under 


which brokers are liable to each other & their 
employers to themselves. — M orricb v. Hunter 
(1860), 14 L. T. 897, N. P, 

54 . Purchase of letters of allotment — 

Whether execution of order to buy “ shares.*’] — 
Deft-, gave pltf., a broker on the Stock Exchange, 
an order to purchase for him fifty shares in a 
foreign railway co. At that time no shares of 
the co. weic in the market, the foreign govt, not 
having yet authorised its establishment; but 
letters of allotment for shares were then, according 
to the evidence of persons on the Stock Exchange, 
commonlv bought A sold in the market as shares. 
Pltf. bougdit for deft, a letter of allotment for fifty 
shares ‘.—Held : a jury might well find that this 
V as a good execution of the order. MlTCliEiJj v. 
Newhall (1846), 15 M. A W. 308 ; 4 Ky. A Can. 
Ca.s. 300 ; 15 L. .1. Ex. 292 ; 7 L. T. O. S. 88 ; 10 
Jur. 318; 1.53 E. K. 867. 

55. Whether broker acts as principal or 

agent— London broker acting for country broker.] — 

Blaker Hawes A Brown, No. 171, post. 

66. Failure to obey instructions— Liability in tort 
— Whether bankruptcy bars action.] — Bkptcy. A 
certificate are no bar to an action in tort against 
a broken- for si-lling out pltf.’s stock conti-ary i-o 
orders. — Parker v. ('uoee (1828), 5 Bing. 63; 
2 Moo. A P. 150 ; 6 E. .1. O. S. C. P. 229 ; 130 
E. H. 983. 

57. Purchase at market price plus arbitrary 

addition — Right of indemnity against client.] — 

Johnson r. Keari.EY. No. 125. pod. 


C. The Conlraci. 

(a) In General. 

58. Purchase of shares — No absolute undertaking 
to use reasonable diligence.] — Eletc her v. Mar- 
siiALT., No. 42, ante. 

59. Contract binding In honour only— Client 
authorising making of such contract.] - -Deft. 

employed pltfs., w’ho w’cre stockbroki^rs on the 
Stock Exchange, to buy shares in a joint stock 
banking co. He had on many }>rc\’ious occasions 
emjiloyed pltfs. to buy similar shares, A on none 
of those occasions did the contract or advin- 
note forwarded to him specify the distinguishing 
numbers of the shares purchased. Pltfs. pur- 
chased the shares from a jobber on the Stock 
Exchange in tlie usual way, A forwarded to deft, 
a contract note in the usual form, stating that tlu- 
contract was made subject to the i-ules A regula- 
tions of Hie Stock Exchange. The contract was 
not made wdth reference to any distinguishing 
numbers of the shari-s, nor did the contract note 
specify anv numbers. It is not the practice 
on the Stock Exchange to specify the numbers of 
the shares in deahng in bank sliarcs. Deft, before 
the settling-day wrote to pltfs. repudiating the 
contract, on tlie ground that tlie numbers of the 
shai-es w-ere not specified pursuant to licemans 
Act, 1857 (c. 29), s. 1. Notwithstanding such 
repudiation, jiltfs. completed the contract A jiaid 
for the shares. By the rules of the Stock Exchange 
the committee only recognise the members of 
the Stock Exchange as the pai-ties to contracts, 
A if a member does not carry out a contract he 
may be declared a defaulter A expelled from the 
Stock Exchange, A “ no application, which has 
for its object to annul any bargain on the Stock 


(1819), 11 Dual ((‘t. of .S 01 J.S.) 1131 ; 21 
Sc. .liir. 4 30.— SCOT. 

q. Failure to obiy inslrucilana — 

TAability in tort.] v. FoauBS 

(1882), 32 C. 1>. 571.— CAN. 

r. — - Alleged conversion of 


mining shares ,] — LoNU r. Smile v (1913), 
24 (J. W. H. 82G ; 4 U. W. N. 1452 ; 
12 D. L. n. 61,— CAN. 

t. — On Oct. 14 a broker was 

autborlsod to buy shares, whicli he, 
on Oct. 15, Intimated that he had 


done : — Held : his constituent wa- 
not bound to take shares bouifht after- 
wards by the broker on Nov. 0. — 
Black v. Cullen (1853), 15 Dual. 
(Ct. of Soss.) 646 ; 25 8c. Jur. 387 ; 
2 Stuart, 370, — SCOT. 
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Exchange, shall be entertained by the committee 
unless upon an allegation of fraud or wilful mis- 
representation.” Pltfs. sued deft, to recover the 
price of the shares paid by them : — Held : pltfs. 
were entitled to recover. 

They ftho plaintilTs] i-oceive a notice from deft, 
that ho chooses to rely upon what has been in- 
ferred t/O as Leernan’s Act. . . . The etlect is tliat 
such a contract would be binding in honour only 
& would not be enforceable by action in a Ct. of 
Law. Did the deft, authorise such a contract to 
be entered into. I am clearly of opinion that he 
did (Matthew, J.). — Seymour v. Bridoe (188.5), 
14 Q. B. D. 460 ; 51 I.. .1. Q. B. 347 ; 1 T. L. IL 
230. 

AMwtatinns : — Distd. Porry r. Harnett (1885), 15 Q, B. D. 

388. Befd. North v. Walthamstow Ih 1). C. (1898), (j‘2 

J. P. 83C. 

60. Order to apply for shares — Duty to forward 
money to company — & not to promoters — Liability 
to refund money to client.] — I^eveson-Gower 
(L\dy) r. May (1861), 7 T. L. 11. 690. 

Duty to make binding contract — Illegal trans- 
actions.] — Hee Part \T1., Seel . 1, po.vL 

(6) Eatahlishment of Privitu. 
i. In General. 

61. Contract made in name of broker — Whether 
bar to privity.] — A party w'ho instructed a broker 
to buy shares for lum, held liabks to the party from 
whom the broker bought the shares, though the 
sevcrnl contracts were made with the broker by 
name ; & though, when applied to for his principal, 
}i(i gave another name, as w'ell as that of deft.— - 
Ahseh V. Walker (1846), 7 L. T. O. S. 81. 

62. Disclosure of principals other than parties 
concerned.] — Asser v. Walker, No. 61, ante. 

63. Effect of custom.] — Scott <fe ITorton v. 
Godfrioy, No, 69, pout. 

04.. Privity arising at common law.] — 

Levi'I’T V. TIamblrt, No. 21, avte. 

65. Privity between jobber & broker’s customer.] 

— Anderson & Co. v. Be\ud. No. 387, post. 

ii. fAiinping and Dividing Orders. 

66 . Lumping orders— Whether privity estab- 
lished — Order to buy & sell — Differences to be 
paid.] — Wher<* a person desiring to speculate on 
the Stock Exchange has instructed a broker to 
buy & sell stocks for him with the intention tliat 
lie sliould only receive or pay ” differences,” & 
has authori.sed the broker to pay any losses for 
him, the broker is entitled to recover any sums 
which he has so paid for the principal, even though 
ho lias not entered into separate contracts on his 
behalf, but has appropriated to him parks of 
larger amounts of stock which he, the broker, has 
bought as a principal with the view of dividing 
them among dilferent clients for whom he has 
been instructed to buy. — Re Hooerw, Rx p. 
Rogers (1880), 15 Ch. D. 207; 43 L. T. 163; 
29 W. R. 29, C. A. 

Annotations : — Mentd. A’e Evans, Ex p. lOvans (1883), 50 

L. T. 158 ; lie Johnson, Exp. Johnson (1883), 25 Ch. 1). 

112 , 

67. .]--(l) Deft, employed a 

firm of brokers on the Stock Exchange to purchase 
for him shares in a certain undertaking, &- in- 
structed them to ” carry over ” 210 of these shares 
to the next account. UMio brokers, liaving orders 

PART III. SECT. 2, SUB-SECT. 3. 

—C. (b)i. 

a. Emjiloyee of kiunrn broker signing 
hcrught it sold notes —Grounds for 
belief that employee agent of broker — Lia- 
bility of broker an false bought tl' sold 
note.] — Boltov r. MaoDotjoall (1911), 

Q. IL 20 K. B. 544.— CAN. 


from other clients for shares in the same under- 
taking, purchased by a single contract in their 
own name 360 of these shares for the next account 
from pltfs. who voro jobbers on the Stock Ex- 
change, & they apportioned in their books 210 
of these shares to deft. Before the next settling 
day the brokers wore declared defaulters on the 
vStock Exchange, & in accordance with the rules 
of that body, their transaction, with pltfs. was 
closed by the official assi^ee, the price of the shares 
being fixed at the price then current, Pltfs., 
having ascertained that the brokers were acting 
for deft, as regarded the 210 shares, tendered those 
shares to him, & on his refusal to take them, sold 
them on the settling day & claimed from deft, 
the difference between the contract price & the 
selling price : — Held : since the brokers had 
lumped deft.’s order with the orders of other 
clients, had contracted in a single transaction 
with pltfs. for the purchase of a larger number 
of shares than they were authorised to purchase 
for deft., no such contractual relation existed 
between pltfs. <& deft, as would support tlie. 
action. 

(2) The object of the proceeding under this 
rule [rule 177] of the Stock Exchange, as I under- 
stand it, is what may properly bo termed a 
domestic object. The purpose is to adjust the 
accounts of the members of the Stock Exchange 
inter se, dropping the defaulter, by reason of his 
default, out of tite bargains in which he has been 
one of the contracting parties. The method 
employed is the creation of a fund in the hands of 
the official assignee. This fund is formed by the 
payment to him by members of the Stock Ex- 
change of t he difference in value of the stocks or 
shares in which they have dealt with the defaulter 
as determined by the prices fixed by the official 
assignee at the time of the default, when the 
change in price of any of such stocks or shares 
is against such members ; & out of the fund 

members ore entitled to claim payment for any 
such differences when in their favour. The 
defaulter docs not by reason of his default acquire 
any right or claim to differences or damages in 
respect of differences in his favour between the 
contract price & the closing x>rice, nor can he make 
any claim for himself to the moneys which are 
paid in respect of such differences to the official 
assignee by the members from whom such differ- 
ences art; duo. What is effected is an artificial 
settlement of the defaulter’s dealings with his 
fellow members, afteu* whicli lu; & they are pre- 
cluded inter se from claiming from each other tlie 
performance, or moneys in respect of the non- 
performance, of any contracts of purchase or sale 
which were existent open at the time of the 
default. But the st'ttlemont is essentially a 
domestic settlement. According to the practice 
of IRe Stock Exchange the defaulting broker’s 
client, if he is not himself in default to the broker, 
lias the right either to have the transaction carried 
through between himself & the jobber with whom 
the broker lias contracted in respect of shares in 
which he is interested, or to accept the assignee’s 
closing, or to transfer the account in respect of 
his shares to another broker for the purpose 
of carrying out the bargain through him 
(Kennedy, J.). — Beckhuson & Gibbs v. Ham- 

& Eierefore can claim neither indem- 
nity nor coinmlsHlon in respect of such 
piu’chase.— Keksivu & WniaHT v. 
Eoclks (1900), 25 N, Z. L. 11. 914.— 

N.Z. 

0. ]— MAFif'K'rrr. Stkwart 

(1887), 14 IL (Ct. of Sess.) 506; 24 

Sc. L. R. 402.— SCOT. 


PART III. SECT. 2. SUB-SECT. 3. 

— C. (b) ii. 

b. Lumping orders— Whether primty 
established.] — A purchasing broker 
who lumps his order from dltferont 
principals in one purchase does not 
hind any one of them to the contract. 
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Sect. 2.—^roher and client : Sub-acct. 3, C. (6) ii.. 


BLET, [1900] 2 Q. B. 18 ; 69 L. J. Q. B. 431 ; 82 

L. T. 459 ; 16 T. L. R. 278 ; 5 Com. Cas. 217 ; 

affd., [1901] 2 K. B. 73 ; 70 L. .T. K. B. GOO ; 84 

L. T. 617 ; 49 W. R. 481 ; 17 T. L. R. 429 ; 45 

Sol. Jo. 447, C. A. 

Annotations: — As to (1) Apld. Anderson v. Board, [1900] 

2 Q. B. 260, Cousd. CuUuinr. Hodges (1900), 17 T. L. H. 

21. Dbtd. Scott & Horton v. Godfrey, (1901] 2 K. B. 726. 

Refd. Levitt v. Hamblet, [1901] 2 K. B. 53. 

68. — Some shares purchased for 

broker himself.] — M ay & Hart v. Angkli (1898), 
14 T. L. R. 551, H. L. 

An^notations : — Expld. Beckhusson & Gibbs v. Hamblet, 

[IflOOj 2 Q. B. 18. Consd. Re Woodd, Exp. King (1900), 

82 L. T. 504. 

69. -.J — Deft, employed a 

broker to purchase for him 225 shares on the Stock 
Exchange, & afterwards directed liim to carry 
them over to the next account. The broker, 
having instructions from other clients to carry 
over for them shares in the same undertaking, 
carried over by a single contract in his own name 
925 of these shares with pltfs., who were jobbers 
on the 8tock Exchange, & apportioned 225 of the 
shares so carried over to deft., of the total number 
of shares 125 were carried over on the broker’s 
own account. Before the next settling day the 
broker W’as declared a defaulter on the Stock 
Exchange & his transaction with pltfs., wa.s closed 
by the official assignee. Deft., when communi- 
cated with, declined to b(' further bound by the 
contract, contending that by reason of the broker’s 
failure the transaction was closed for all purposes 
at the price current on the day of the failure, 
Pltfs., thereupon sold the shares for the best pricij 
obtainable, & claimed to b(^ entitled to recover 
from deft, the difference between the price at 
which the sliares had been carried over that at 
which they had been sold : — Held : apart from any 
usage of the Stock hlxchange deft, was liable, it 
having been the intention of all parties that 
privity of contract should bo created between 
pltfs., & deft. & such privity having in the cir- 
cumstances been created. 

There is an established & valid usage on the 
Stock Exchange under wiiicli a broker who is 
instructed by different clients to buy or carry 
over for them shares in the same undertaking can 
make one contract in his own name with a jobber 
for the total number of shares. It makes no 
difference that the broker includes m the same 
contract shares in winch lie is dealing' in his own 
name. The jobber & each client of the broker 
become bound to each other to carry out that 
part of the contract which is applicable 1 o the order 
of the particular client. — S cott & Horton v. 
Godfrey, [1901] 2 K. B. 726; 70 3^. .T. K. B. 
964 ; 85 L. T. 416 ; 60 W. R. 61 ; 17 T. L. R. 
63.3 ; 46 Sol. Jo. 640 ; 6 Com. Cas. 226, 

Annotation : — Apld. CemsoUdat^d Goldflelda <»f South Atrlcu 
V. SpJegel (1909), 100 L. T. 351. 

70. — - - Question of Intention.] — 

Scott & Horton v. Godfrey, No. 69, ante. 

71. .] — Where a broker is 

authorised by several clients to buy different 
parcels of shares, & lie buys the total number of 
shares in one contract, it is a question of intention 
to be gathered from the evidence in each case 
whether privity of contract is established between 
the vendor & a particular purchaser. 


In 1899 defts. purchased through a broker on 
the Stock Exchange certain shares in a South 
African mining co. for special settlement. The 
share certificates of that co. were not ready for 
issue till Feb. 1907, & the special settlement was 
fixed for Mar. 25, 1907. Defts. contended that the 
contract was subject to an implied condition that 
the special settlement should take place within 
a reasonable time after the contract, & that as 
it did not take place within a reasonable time from 
the date of the contract they were not bound to 
take the shares : — Held : the contract was capable 
of being fulfilled as it stood, & it was not to be 
construed as subject to the suggested implied 
condition. 

As between members of the Stock Exchange the 
practice is for a broker when authorised by 
several clients to buy different parcels of shares to 
lump them together, & to buy from the jobber 
tlic total number in one contract, & it has been 
held tJiat when that is done the custom of the 
Stock Exchange operates to create separate con- 
tracts between eacli client & the jobber (Bray, J.). 
— Consolidated Goldfields of South Africa 
r. Spiegel (E.) & Co. (1909), 100 L. T. 351 ; 25 
T. L. R. 275 ; .53 Sol. Jo. 215; 14 Com. Cas. 
61. 

72. — — - Order to carry over.] — Scott & 

Horton v. Godfrey, No. 69, ante. 

73. Dividing orders — Whether privity established 
— Broker authorised to divide order.] — LEvrrr v. 
Hamblet, No. 21, ante. 

D. Price. 

74. Client placing limit on sale price — Whether 
broker may wait for better price.] — A commission 
to sell & transfer stock “ w’hcn the funds should 
be at 85 per cent., or above that price” is a parti- 
cular commission under which an agent is bound 
to S(dl wh(‘n tlie funds roach 85 ; ite has not a 
general authority to act for his employer, so that 
lie may defer selling till the funds should reach 
a higher price than 85. 

A mercantile house that 1ms accepted such a 
commission, & had not sold when the funds reached 
So, held t herefore in equity, to liavo made the stock 
their owm from tl)at time, ic ordered to account 
to their employer for the price of it, with interest ; 
lie, in n tuin, accounting to them for the dividends 
ho hati subsequently received in ignorance of the 
fact of the funds having reached that price. — 
Bertram, Armstrong & Co. v. Godfray (1830), 

1 Knapj), 381 ; 12 E. R. 364, P. C. 

Amtoidtwn Consd. Miirtimjciy Chuckerbutty v. Cockrano 
(1865), 10 l^Ieo. lad. App. 229. 

75. — — Failure to sell at limited price — Liability 
to account.] — Bertram, Armstrong & Co. v. 
Godfray, No. 74, ante. 

Whether broker may make profit on price.] — 

See Nos. 184-188, jtost. 

F. ('arryiny Over, 

76. Broker himself contangoing client’s account 
— Whether breach of duty.] — Petre v. Suther- 
land (1887), 3 T. L. R. 422. 

77. Order to carry over — Necessity for notice — 
Broker not intending to carry over.] — lie Hewett, 
Ex p. Paddon, No. 44, ante. 

78. Duty to elect between carrying over & taking 
up.] — WiiiTLAJtK V. Davis (1894), 10 T. L. R. 
425. 


PART III. SECT. 2, SUB-SECT. 3. 
— D. 

d. Client plnciria limit on price .] — 
Cajuucks & M‘KniDY V. Saunders & 


At.lan (1850), 12 Dual. (Ct. of Sees.) 
812.— SCOT. 

®. Instructions to Lomion broker to 
sell shares — Shares sold in London 


cum rights — Rights previously sold — 
Right of broker to recover sum for pur- 
chasing rights .] — Canty v. Johannes- 
BUKO Board of Executors (1899), 
0 0. 11. 10.— S. AP. 
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Continuation, generally.]— Part III., Sect. 3, 
post. 

F. Discovery, Inspection, and Interogatorics, 

See, generally, Dircovery, Vol. XVITT., pp. 38 
et 8cq, 

79. Whether bound to produce books — Applicant 
having no interest.] — (1) The ct. refused to enter- 
tain an application by deft-, in an action on a bill 
of exchange, to compel pltf., a stockbroker, to 
produce his book, kept pursuant to 7 Geo. 2, 
c. 8, 8. 9, in order to enable deft, to plead that the 
bill, which was an accommodation bill, had been 
indorsed over to pltf. by the drawer, for ditler- 
ences in stock-jobbing transactions ; on the ground 
that deft, hiwl no direct interest m the book. 
(2) Scmble : it is to the broker’s principals that 
he is bound to produce the book. (3) Svniblc : 
the ct. will not compel a party to ]iroduce a docu- 
ment. the production of ^\hich might subject- him 
to penalties. — Prttcue'J’I' v. Smaj?.t (1849), 7 

C. B. 621) ; C Dow. & L. 702 ; 18 L. .1. (L P. 211 ; 
13 L. T. O. S. 95 ; 137 D. B. 247. 

80. Where production might incriminate 

broker.] The rule for a new trial in tliis case 
having been argued, the ct. were of OT)inion, that 
the bi'oker w*as bound to j)roduce his books, kept 
under 7 Geo. 2, c. 8, s. 9, though he might thereby 
criminate himself ; but as he had no notice to 
produce his book kept under this statute, but only 
W’as commanded by lus s)ihp(V'na duces tecum, to 
produce his “ contract book,” the ct. made the 
rule absolute for the luwv trial, on payment of 
costs.— Paw LiKOR v. Ball (1824), 1 G. I*. H3.5 ; 
171 E. B. 1220. 

Annotation — Consd. Pritcliott r. Smart (1810), 7 (!. 13. G2!). 

81. - - -.]- ldtf. made a verbal agree- 

ment with defts., who were stockbi-okers, for the 
allow'ance of a jjortion of the commission to be 
received from customei's w'hom he should intro- 
duce ; disputes arose, Aj- pltf. tiled his biU asking 
for discovery, for an account of all transactions, 
for jiayment of such share of the commission as 
he should be declared entitled to. Defts. by their 
answau' admitted that business had been done for 
pltf. A for other jiei-sons introduced by him ; that 
part of it was real tliat the other jiart was 
iictitious, A: consisted of time baigams ; that 
discovery would subject them to jienalties under 
7 Geo. 2, c. 8 ; they also claimed the benefit of 
8tat. Erauds. Exceptions w^ere taken to the 
answer for msudiciency, A allowed by the master ; 
defts. then excepted to the master’s report ; — 
Held : defts., admitting a verbal agreenienf , 
must answer the allegations in the bill relating 
to it, notwit hsfanding they suggested that some 
of the transactions inquu'cd after were unlawful, 
& the discovery would subject them to penalties. 
—Fisher v. IhxiCE (1849), 11 Beav. 191 ; 18 

D. .1. Gh. 235 ; 13 L. T. O. H. 41 ; 50 E. B. 791. 

82. — I’RiTCiiK'rr r. Smart, No. 79, 

ante, 

83. — - .] AVhere a clergyman employed 

persona to act for liim as brokers in dealings of a 
stock-jobbing kind, & in a suit for an account 
sought a discovery of the deahngs between them : 
—Held : they could not protect themselves by 
alleging that the discovery WTxuld subject them to 


the penalties imposed by 67 Geo. 3, c. 40, on 
persons acting as brokers in the City of London 
wdthout a licence, it not being stated that pltf. 
was aware of defts.’ not being qualified. Qu. : 
whether it would liave made any dilTerenoe if he 
had been aware of this.-- Bobinson v. Kttchin 
( 18.56), 8 De G. M. A G. 88 ; 25 J;. .T. Gh. 441 ; 
20 L. T. O. S. 304 ; 2 .Tur. N. 8. 294 ; 4 W. R. 
344 ; 44 E. B. .322, L. .1.1. 

84. Sufficiency of grounds for production.] 

- In an action by a sharebroker in respect of the 
purchase of stock, m wliich the bill of particulars 
allowed several eiedits, deft, applied, under 
14 & 15 Viet. e. 99, s. 6, for leave to inspect the 
books, documents, etc,, m the possession of pltf., 
upon an allklavit of his attorney', which stated 
that-, uj)on the luirchasc of the stock, pltf. received, 
as the d(q>oncnt was informed A verily believed, 
divem bonds, rojircscntmg the security for the 
stock, which secmities remained in the hands 
of pltf., the particulars of which ho neglected to 
furnish to deft., (4.c., A also divers books, papers, 
writings, entries, accounts, A other documents 
in relation to the stock, etc., A tliat it w'as material 
A necessary, in order to enable deft, to defend the 
action A to airive at- a just A jiroper conclusion 
as to the state of the accounts between him A 
pltf., that the depontuit- or deft, sliould inspect 
A take cojnes of all siich bonds, books, etc., wduch 
the deponent vcnly believed were in the posses- 
sion or under tlie control of pltf. ; that pltf. had 
delivered to deft, two ac'couuts relating to the 
matters in qiu'stion ; A that tJie deponent verily 
beluwed that neither the particulars of demand 
nor those accounts set forth tlic' (rue state of the 
.accounts betw'<‘cn the jiaities, etc., A that the 
application w'as made hand fide, etc. : — Held : no 
ground w’as showm for an order to inspect under 
the statute. — Snetder v. Mangino (1852), 7 Exch. 
229 ; 21 J.. J. Ex. 121 ; 10 .lur. 153 ; 155 E. B. 
928. 

Annoiution : — Reid. Stoiio r. Straugo (1865), 3 II. & C. 541. 

85. Interrogatories — Allegation of fraud.] — Pltf. 

alleged that he had employed deft, as a stock- 
broker, but that deft, hail in many of the trans- 
actions dealt v\'ith himself as principal, A had 
also charged pltf. witli moneys not paid. Pltf. 
delivered interrogatories asking for the particulars 
of the deahngs on behalf of pit-f. A the names of 
the persons with whom deft, had dealt A the 
amounts jiaid. Deft-, refused to answer on tlie 
ground t hat- pltf. w^as not entitli;d to this informa- 
tion until after ilecrec : — Held: though there 
were no particulars of the frauds alleged, pltf* 
w'a-s entitled t-o discover}- in order to enable him 
to give details of the frauds alliiged. — L eitch v. 
Abbott (J886), 31 Gli. I). 374 ; 55 L. .1. Gh. 400 ; 
54 1.. 258 ; 50 .T. P. 141 ; 34 \V. B. 506, 

G. A. 

Annotation H : — Apld. Sachs L\ Speilmau (1887), 37 Ch. D. 

295. Reid. Wooin V. Automatic Picture Gallery (1902), 

49 11. r. C. 101 : lie Debtor (No. 7 of 1910), Et Petitlon- 

inir Creditors (1910), 79 L. J. K. 13. 1005, Meutd. Zlerou- 

berg V. babouchere, 11893] 2 Q. H. 183. 

J — ,s7c, further, J)iSf:ovERY, Vol. XVllI., 

p. 220, Nos. 1688. 1689. 

Agent’s duty to keep & produce documents, 
generally .] — Sec Agency, Vol. I., pp. 437-439, 
Nos. 1275-1293. 
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— F. 

f. Whether bound to produce books.] — 
Carnegie v. Cox & Worts (1880), 11 

P. R. 311.— CAN. 

g. Interrogatories — Allegation of 
conversion .] — Flanagan v. Williams 


(1837), 2 Jo. Ex. Ir. 557.— IR. 

h, . ] — In an action of dam- 

ages for nou-delivorj' of railway shares 
defender obtained a dlligeuco to re- 
cover all documonts tending to show 
the price of the stock at a certain date, 
& under this diligence he examined 


the secretary of the railway co. : — 
Held : the secretary was boimd to 
exhibit to the comr. the books of the 
railway oo. in order that it might be 
judged whether they Instructed the 
price or not. — Graham v. Sprot 
(1847), 9 Donl. (Ct. of Soss.) 545 ; 19 
Sc. Jur. 221.— SCOT. 
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Sect. 2. — Broker and client : Sul)-8eH, 4, A . (a).] 
Sub-sect, 4. — Rights op Broker. 

A. Indemnity. 

(ci) In General. 

86. Instructions carried out — According to rules 
of Stock Exchange.] — If A. employ B. as broker 
to buy shares in a joint-stock co., according to 
the rules of the Stock Exchange, for a certain 
account day, A B., in accordance with such rules, 
pay for & take a transfer of the shares on that 
day, A. is bound to repay B. the amount so paid, 
although, before such account day the said co. 
is being wound up within 25 & 2b Viet. c. 82, 
s. 153, which enacts that every transfer of shares 
shall then be void, unless the ct. otherwise order. 
—Chapman v. Shepherd, Whitehead ?>. Izod 
{ 18(57), L. It. 2 C. P. 228 ; 30 L. J. C. P. 113; 15 
L. T. 477 ; 15 W. K. 314. 

Annotations : — Consd. Bioderman v. Stono (18G7), 8(5 

Jj, J. C. P. 198. Apld. C'olos t). Bristowe (1868), L. It. 0 Ea. 

149, Refd. Sheppard v. Murphy (1868), 16 W. H. 948. 

87. .] — Seymour v. Bridge, No. 59, 

ante. 

88. .] - The effect of a principal’s 

employing a broker to buy shares on the Stock 
Exchange was that the broker was authorised to 
buy the shares by making himself personally 
bound to pay for them ; &, if the principal failed 
to supply the piu'chase-money at the proper time 
<te thus left his agent to suffer the consequences of 
his liability the principal was bound to indemnify 
him (Lord Esher, M.R.). — Waiter & Gout.d r. 
King (1897), 13 T. L. R. 270, C. A. 

A rmotations : - Consi.. Erskiiio, Ovenford r. Sachs. [1001] 

2 K. B. 501; Macouii v. Erskinc, O.xoiiford. [lOoi] t 

K. B. 493. Apld. lie Finlay, Wilson c. Fmlav, [19I3J 

1 Ch. 247. Refd. Chrihtoforidcs r. Terry, [1924) A. C. 5(»(i 

89. Rules not unreasonable or 

illegal.] — Duncan v. ITn.L, Same v. Beeson, No. 
130, post. 

90. .] — A principal who employs 

a stockbroker to purchase bank 8hare.s for Iiim 
is not bound by the custom of the Stock change 
to disregard the proWsions of Leeman’s Act, 1807 
(c. 29), 8. 1, if he is in fact ignorant of the custom : 
for a custom must, in order to bind a person who 
is ignorant of it, b(i reasonable, &. it must not 
change the charactiir of the contract directed to 
be entered into. 

Deft, directed pltfs., who wore stockbrokers at 
Brislol, to buy for liim on the Ijondon Stock 
Exchange certain bank shares. Plif.s. bought the 
.shares tlirougli their London agents, sent deft, 
the contract note, which, according to the usage 
A practice on the Stock Exchange, did not contain 
the numbers of the shares as required b>' I^eeman’s 
Act, 1867 (c. 29) ; & deft, refused for iliat reason 
to accept or jtay for the shares. By the Rules 
of the Stock Exchange a member who does not 
fulfil his contracts is expelled, <k no application 
Id annul a contract is entertained unless fraud oi- 
misrepresentation is alleged. Tlie Ixindon brokers 
accordingly jiaid for the shares, & the Bristol 
brokers repaid them, A sued deft, to recover the 
money thus paid. Deft, did not know of the 
cu.stom to disregard the provisions of I>eeman’s 
Act, 1807 (c. 29), which makes a contract not made 
in accordance with it void ‘.—Held : pltfs. were 
not entitled to recover the money paid, as deft, 
did not in fact know of the custom ; knowledge 
of a custom which was not reasonable could not 
be imputed to him ; tfc what he had authorised 


pltfs. to do was to make a valid contract, & not 
one which could not be enforced in law. — ^P erry 
V. Barnett (1885), 16 Q. B. D. 388 ; 64 L. J. Q. B. 
400 ; 53 L. T. 686 ; 1 T. L. R. 680, C. A. 

91. — - - •] -Uarker V. Edwards, 

No. 231, post. 

92. — •] — SMmi V. Reynolds 

No. 350, prvsf. 

93. Purchase by country broker through 

country & London agents.] — Pltf., a country stock 
& share broker was employed by deft, as his 
broker to make purchases of shares for him sub- 
ject to the rules, regulations, & custom.s of the 
stock exchanges through which the transactions 
took place. Pltf. gave orders for the purchase 
of the shares to brokers on the J^ondon & Glasgow 
Stock Exchanges, who thereupon bought the 
shares from a jobber, .sent a bought note to pltf. 
charging 7s. Qd. “ net ” for the shares the price 
at which they bought from the jobber not being 
disclosed. Pltf. then sent a bought note to deft, 
charging him 7s. Qd. for the shares, without adding 
the word “net” plus a commission of IJrf. per 
share &, Is. for the stamp. The amount added by 
the London & Glasgow brokers for their remunera- 
tion did not exceed the usual commission payable 
in respect of sucli a purchase. In an action 
brought by pltf. against deft, for an amount 
alleged to bo due to liim in respect of the above- 
mentioned transactions : — Held : the contracts 
effected by pltf. were made through the Ijondou 
& Glasgow brokers as agents & were not made 
with tliom as principals, they were accordingly 
in accordance with the authority given to pltf. 
by deft., 6c pltf. was therefoD* entitled to be 
indemnilied by deft, in respect of them. 

The real question here ... is a question of 
fact, merely, whether pltf. pixived that ho made 
contracts or caused contracts to bo made on 
deft.’s behalf on the exchanges or wlndher ho 
proved contracts of sale to himself by the l^ondon 
brokers. In the former case he is entitled to 
succeed ; m the latter case lie fails because he 
did not act according to di'ft.’s instructions, ho 
did not carry out the mandat given to him 
(Bray, .T.), — Aston v. Kelsey, [1913] 3 K. R. 
314; 82 L. J. K. B. 817; 108 I.. T. 7.70; 29 
T. L. R. 530 ; 18 Com. Cas. 257, C. A. 

A nnotation . — Apld. Blakcr v. Hawes He Brown (1913), 109 
L. T. 320. 

94. .] — Blaker V. Hawes <fc 

Brown, No. 171, post. 

95. Right of broker not member of Stock 
Exchange.] — Pltf., an unlicenced broker, was em- 
ployed by deft, to purchase certain scrip certifi- 
caG'S of shares in a public co. on the London 
Stock Exchange. He bought the shares & paid 
the price to the seller, according to the usage of 
brokers on the Stock Exchange : — Held : pltf. 
was entitled to recover the money paid for the 
shares, but not for commission as a broker thereon. 
— Smith v. Lindo (1858), 5 C. B. N. 8. 587 ; 27 
L. .T. 0. P. 335 ; 141 E. R. 237 ; sub nom. Lindo 

V. Smith, 32 L. T. O. S. 02 ; 4 .Tur. N. S. 971 ; 0 

W. R. 748, Ex. Ch. 

Annotalion .'—Apld. Scott V. Jackson (1865), 19 C. B. N. S. 
134. 

96. Transaction ultra vires the client — Purchase 
by company of own shares.] — Unless the memo- 
randum & articles of assocn. of a co. contain in 
plain terms an express power enabling the co. 
to x’Brchase their own shares, such purchase is 


part III. SECT. 2. SUB-SECT. 4. 
—A. (a). 

k. Instructions carried out .] — Where 
a hrokei enteiB into a transaction 


on the Btock Exchange for the pur- 
chase or sale of goods In behalf of 
a customer, & the transaction takes 
place in the ordinary course of business, 
the broker’s sole Interest being his 


commlsslun, ho is entitled to i-ecover 
from the customer the amomit of the 
loss resulting from the operation.— 
Mouiiis V. Brault (1903), Q, B. 24, 
S. C. 167.~CAN. 
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ultra vires t although the co. may be empowered 
to deal in shares of joint stock cos. generally. 
Where, therefore, the broker of a banking co., 
acting under the instructions of the directors, 
bought shares in the co., on behalf of the co. & 
was credited with the price paid by him for the 
shares in his banking account kept with the co., 

& the CO. was afterwards wound up : — Held : the 
broker was not entitled to prove against the co. 
for so much of the balance duo to him as repre- 
sented the price of the shares. Stmhle : if the 
price of the shares had been actually paid to the 
broker by the directors, ho would have been 
liable to refund it . — lie London, Hamburg & 
Continental Exchange Bank, Zulueta’s 
Claim (1870), .5 Ch. App. 444 ; 39 L. .T. Ch. 698 ; 
18 W. R. 778, L. .T. 

Annotations : — Mentd. Hr Marseilles Extonslon Hy., Ex -p. 
CWdlt Fonder & MoblHor of England (1871), 7 Ch. App. 
161 ; Parker v. Lewis (1873), H8 L. T. 91. 

97. Contracts not recognised by Stock Ex- 
change.] — Although the subject-matter of a con- 
tract is not recognised by the Stock Exchange 
Committee, & could not be enforced by them 
against the members, yet if a man authorise his 
brokers to deal in that subject-matter as agents 
for himself as an undisclosed principal, & they in 
consequence acting upon that authority pay in 
accordance with the contract, he must indemnify 
them. 

Bargains in prospective dividends are trans- 
actions which by the rules of the Stock Exchange, 
the conmiittee will not recognise nor enforce. 
Another rule says that every bargain must be 
fulfilled by the members in accordance with the 
rules, regulations, A usages of the Stock Ex- 
change. It was proved that there is a usage by 
wliich brokers are boimd to pay to each other 
the differences arising upon dealings in prospective 
dividends. 

A. instructed his brokers to sell his prospective 
dividends on certain railway stock, & they sent 
him a sold note, stating that it had been sold by 
liis order, & subject to the rules & regulations of 
the Stock Exchange, payable on declaration of 
dividend, &. they subse(|uently paid, in accordance 
with the usage, to the Jobbers to whom they had 
sold it, the difference which became due to them 
when the dividend was declari'd at a higher figure 
than the sold price : — Held : A. c<nild not refu.se 
to indemnify his brokers, on the ground that their 
payment to the jobbers was voluntary could 
not have been enforced, because the usages of 
the Stock Exchange were incorporated into the 
contract, A so the brokers were bound to pay. — 
Marten p. Gibbon (187.6), ,32 L. T. 229; affd., 
33 L. T. 591 ; 24 W. R. 87, C, A. 

98. Client dealing In differences — Evidence of 
account delivered & admissions by client.] — On 
•July 29 deft, directed pdtf., who was a stockbroker, 
to buy him certain railw’ay stock for the account 
of Aug. 14, but without any intention of taking a 
transfer thereof. The stock W’as bought by pltf. s 
agent, & the bought notes sent to deft. On Aug. 13 
he directed pltf. to sell all. The sale was effected 
through the same agent . On Aug. 14 pltf. delivered 
his account to deft., wdio said that he would not 
pay ; that he knew pltf. had no legal claim 
on him ; but that he considered it a debt of 
honour which ho would pay at a future time. 
In an action by pltf. for the differences on the 
price & his commission : — Held : ( 1 ) pltf. was 

(Uititled to recover; the contract did not come 
within Gaming Act, 1845 (c. 109), s. 18, & w’’^ not 
void ; (2) the account delivered A the admission 
t)f deft, were evidence to support the account 

J. — VOL. XLII. 


stated. — Ashton p. Dakin (1859), 32 L. T. O. S. 
300 ; 7 W. R. 384. 

Annotation: — As to (1) Consd. Thacker v. Hardy (1878), 

4 Q. B. D. 685. 

99. Knowledge of broker — Broker in- 

curring liability to jobbers.] — Cooper v. Neal 
(1878), 48 L. J. Q. B. 292, n. ; 39 L. T. 590, n. ; 

27 W. R. 169, n., C. A. 

Annotation: — Consd. Thacker v. Hardy (1878), 4 Q. B. D. 
685. 

100. — - Dealings by broker’s clerk.] 

— ^Whore a person speculates on the Stock 
Exchange, but the stockbroker through whom he 
speculates enters into bond fide contracts with 
a jobber in respect of which he is liable to the 
jobber, the stockbroker can sue the client ^ for 
an indemnity, notwithstanding that the client 
merely intended to deal in differences, & this 
fact was known to the stockbroker. — Franklin 
(H. W.) & Co. V. Dawson (1913), 29 T. L. R. 479. 

101. — .] — Deft., with a view to 

making money by speevdating on the Stock 
Exchange, requested a friend, who was a clerk A 
half-commission man employed by pltf. firm of 
stockbrokem, to buy & sell shaves on his behalf 
but not to lose more than £50. Pltf. firm, acting 
through their clerk, accordingly acted as brokers 
for deft. Wlien the sum of £50 had been lost deft, 
autlioriscd his friend to continue speculating on 
hi.s behalf, <fc eventually pltfs. closed deft.’s accoimt 
when he owed tliem £317 19s. (id. In an action 
to recover this sum : — Held : the arrangement 
between deft. & half-comimssion man was a purely 
gambling transaction, but except so far as pltfs. 
were allectod by the knowlotlgo of the half-com- 
mission man as their clerk (te agent, there was no 
evidence that pltfs. believed the transactions to be 
other than genmne investments on the part oi 
deft. & as the contracts formed between the jobbei*s 
& deft, through the agency of pl^fs- wore aoj- 
any sense wagering contracts pltfs. were entitled 
to recover. — Weddle, Beck &> ('o. v. TIackett 
(1928), 140 L. T. 303 ; 45 T. T.. R. 07. 

.] — (Jomparc No. 423, post. 

X02. No contract for client’s benefit.] 

(1) In an action by an outside broker against a 
client to recover the balance of account for stocks 
& shares alleged to have been bought & sold lor 
liim, it appeared as to part of such stocks & slices 
that the broker appropriated cert-ain stocks tliat 
he already held to the client’s account, without 
the latter’s knowledge ; — Held : there had been 
no contracts made by the broker with a third party 
for the client’s benefit, A therefore the broker could 
not recover differences or commission in respect ot 
siicli sliti»r 0 s» 

(2) Further, as to other stocks & sharas, it 
appeared that the broker after buying them for 
the chent resold them without the latter 3 know- 
ledge, <fc subsequently bought them back again, 
but charged the client with the differences, ^ 
though such stocks had been kept open on his 
account : no real continuing contracts 

had been in existence for the benefit of the <’4ienL 
& consequently no real differences had arisen which 
the broker was entitled to recover f mm the cjie^. 
— Skelton v. Wood (1894), 71 L. T. 010 ; 15 R. 

’ .] — See, generally. Part VI., Part VII., 

Sect. 1, sub-sect. 2, pos/* „ „ wi- 

103. Time bargains with jobbers.]- -Pltf., a stock- 
broker, at deft.’s request, made tinae bargains 
for him in foreign stocks, & in the result waa com- 
peUed, according to the usage of the Stock 
Exchange, to pay the differences. Before the 
settling day, deft, sent to pltf. to inform him that 

F F P 



802 


Stock Exchange. 


Sect. 2. — Broker and client : Svh^sect. 4, A. (a), (6), 
(c) & (ri).] 

he was unable t-o meet his engagements, & there- 
fore was compelled to absent himself ; & at a 
subsequent time he promised to pay the amount. 
The jury having found a verdict for pltf., the ct. 
refused to disturb it holding that the evidence 
warranted an inference that the payment was 
made at deft.’s request.— P a wle v. Gunn (1838), 
4 Bing. N. a 446 ; 1 Arn. 200 ; 0 Scott, 286 ; 7 
L. J. C. P. 206 ; 132 E. R. 859. 

104 . .] — CooPKR If. Neal (1878), 48 L. J. 

Q. B. 292, n. ; 39 L. T. 696, n. ; 27 W. R. 169, n., 
C. A. 

Annoiation : — Expld. Thacker v. Hardy (1878), 4 Q. B. 1). 

685. 

105 . When right to sue arises — Not until liability 
incurred.] — Halsted v. Fuiedlander (1904), 
Tim.es, July 26. 

106 . Action for indemnity — Particulars of de- 
mand.] — In an action brought by a sworn broker 
for the price of scrip bought for the account for 
deft., the particulars of pltf.’s demand should 
stat^ the names of the persons from whom, the 
price at which the scrip was bought, & the date of 
the purchase within a few days.— BKRKr.EY v. 1 >E 
Vere (1846), 16 B. J. Q. B. 323. 

Indemnity by principal, generally.] - — Sec 
Aoenct, Vol. I., pp. 528, 640, Nos. 1862-1943. 

(b) Neces.^Hy for Delivery. 

107 . Necessity for delivery.] — Deft, opened a 
speculative account with a firm of stockbrokers 
k deposited with them as security for any debit 
balance which might from time to time be owing 
by him on tliat account the indicia of title to 
vaiious bonds A: shares, including certain rubber 
shares. In 1920 the firm .sold the rubber shares 
without the knowledge i)r authority of deft., who 
was kept in ignorance of the sale till after the 
bkpey. of the firm. On Feb. 16, 1922, a receiving 
order was made against the firm k they were 
adjudicated bkpt. In Feb. 1923, the trustee in 
bkpey. of the finn rendered deft, a final account, 
which, after giving credit to deft, for the proceeds 
of the sale of the shares, .sliowed a balance due 
from deft. In an action to recover that balance 
the trustee claimed that tlio rights of tlie parties 
ought to be adjusted under the mutual credits 
clause of Bkpey. Act, 1914 (c, 59), as at the date 
of the receiving order : — Held : the brokers could 
not have maintained an action for their debt if 
they ivcro not in a position to hand over the 
shares against payment, k the trustee in bkpey. 
had no higher right.- Ellis k Co.’s Tru.stee v. 
Dixon-Johnson, [1926] A. C. 489; 94 D. J. Ch. 
221 ; 133 L. T. 60 ; 41 T. L. R. 330 ; 09 Sol. Jo. 
396, II. L. 

108 . No delivery till after action brought.] — 

In an action for shares sold, & money iiaid, the 
particulars of demand were for “ 60 shai'cs in a 
railway co., at a certain sum per share, for com- 
mission k interest.” The evidence was that deft, 
had ordeied pltf., a sharebroker, to buy railway 
shares for him at a certain price, which pltf. had 
done. But the shares were not delivered till 


after action brought. Pltf. had paid the broker, 
of whom he purchased the shares, & sought to 
recover the money so paid in this action : — Held : 
he could not recover for money paid under the 
above particulars ; nor for the price of the shares 
upon the above evidence. — H ardwick v. l i EA 
(1847), 8 L. T. O. S. 387. 

109. Tender of part.] — B enjamin v. Barnett, 
No. 18 , ante. 

110. No delivery within time allowed by rules — 
Notice by client that delivery will not be accepted 
after time.] — B enjamin v. Barnett, No. 18, ante. 

(c) In respect of What Payments. 

111. Payments to purchaser by broker — Client 
falling to complete contract — Sale of stock at future 
date.] — A broker who contracts with others for 
for sale of stock at a future day by the authority 
of his principal, Who afterwards refuses to make 
good the bargain, cannot by paying the difference 
to such third persons maintain an action on an 
implied assumpsit against his principal for tlio 
amount. If the principal were really possessed 
of the stock so bargained to be sold, such contract 
is not illegal within 7 Geo. 2, c. 8, against stock- 
jobbing, although the broker did not disclose the 
name of Jus principal at the time of the bargain 
made ; k the purchasiu' may maintain an action 
for the difference against the principal. — C’HILD v. 
Morley (1800), 8 Term Rep. 610 ; 101 E. R. 1674. 

Annotations: — Apld. Youiitf v. Colo (1837), 3 Bing. N. C. 

724. Retd. M'Callnn r. MortinuT (1K4 2), 11 L. J. Ex. 

429 ; BaylilTetJ. Buttorworth (184 7), 1 Kxoh. 42.) ; Sawyer 

V. Laiiffford (1848), 2 CJar, & Kir. 697 , Bayley r. Wilkins 

(1849), 7 C. B. 886 ; Westroi»i> i?. Solomon (1819), 8 U. B. 

345. 

Mistake in instructions.] — (1) A 

person emplojung a broker to sell .shares, directed 
him, by mistake, to sell two hundred k fifty 
shares, moaning fifty. The broker contracted with 
anoth«‘r broker on the Stock Exchange for the sale. 
The shareholder, on the next day, informed his 
broker of the mistake, & a.sked if 1 he bargain could 
not be made void ; the broker answered, ” No ” ; 
& the shareholder then said he must leave the 
matter in his hands to do the best he could. By 
the rules of the Stock Exchange, brokers, on sales 
of this de.scription. do not name any principal, k, 
if the vendor is not prepared to complete his 
contract, the pmehaser buys the requisite number 
of sliares k the vendor is bound to make up the 
loss, if any, resulting from a difforonco in prices. 
The broker paid such difference, being unable to 
complete his contract k the purchaser having made 
good the sliares at a los.s : — Held : for the difference 
so advanced, the sluu’cholder was liable to the 
broker in assumiisit for money paid. 

(2) A jierson who employs a broker on the Stock 
Exchange impliedly gives him authority to act 
in accordance with the rules there established, 
though such principal may himself be ignorant of 
the rules. — Su^n'ON r. Tatuam (1839), 10 Ad. & El. 
27 ; 2 Per. k Dav. 308 ; 8 B. J. Q. B. 210 ; 113 
E. R. 11. 

Annotations: — As to (1) Consd. Dalis v. Lloyd (1848), 12 

Q. B, 531. As to (2) Consd. BaylllTe v. Butterworth (1847), 

1 Exch. 425; I’oUook v. Stables (1848), 12 Q. B. 765. 

Reid. Swoetlnsr. Pcaroe(1859), 7 C. B.N. S. 449. Qenerallv, 


106 i. Action for indemnity— Par- 
ticulars of demand .] — In assumpsit by 
a stock & sharebroker for work Sc 
labour In buying & seUlng railway & 
other shares, for dofts., the ct. refused 
to compel jdtf. to amend his par- 
ticulars of demand by giving the names 
& addresses of the persons to & frojn 
whom the shares were respectively 
bought or sold. — Bacon v. (Irekn 
(1816), 8 L. T. O. a. 323. ~IR. 


PART III. SECT. 2, SUB-SECT. 4, 
—A. (b). 

l. StocTd/roker — Liability of customer 
to indcnmifv broker — Htork Exchange 
rules— Validity of .] — Bi.Umenthal v. 
Bond, [1916 j App. D. 29.— S. AF. 

PART III. SECT. 2. SUB-SECT. 4. 

—A. (o). 

m. Pnrdhase for enstomera on margin. ] 


— Amkw & Co. tJ. CONMEE (1905), 
10 O. L. 11. 159 6 O. W. 11. 89.— 

CAN. 

n. — — .] — A stockbroker is entitled 
to Indemnity for a loss sustained by 
him on a sale of shares on the failure 
of a customer for whom he has bought 
the shares on margin to maintain the 
margin, If the broker has been In a 
ositlon to deliver to the customer on 
emand share oertifloates for the 
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Reid. Westropp v. Solomon (1849). 8 O. B. SC'S : Brown 
V. Byme (1854), 2 O. L. R. 1599 ; Llndo v. Smith (1858), 
32 L. T. O. S. 62. 


113. Purchase by another broker.]— 

Deft., who resided some distance from Liverpool, 
authorised pltf., a broker there, to sell for him 
twenty railway scrip shares. Pltf. sold them to 
C., another broker of Tiverpool. The scj'ip shares 
were not delivered on the day, & C. bought twenty 
other scrip shares at the market price, & claimed 
the difference between the contract & the market 
price. Pltf. paid him the difference, & brought 
an action for money paid to recover this sum. It 
was proved to bo the usage amongst brokers at 
IJvei*pool, to be resijonsible to each other upon 
these contracts, & there was evidence that deft, was 
cognisant of this usage : — Held : deft, was liable. 

Semble : doft.’s knowledge of the usage was 
immaterial. — B ayt.tffr v. RuTTEUwonTii (1847), 
1 Exch. 425 ; 6 Ry. & Can. Cas. 283 ; 17 L. .1. Ex. 
78; 101;. T. 0.8. 167; llJur. 1019; 15iE. K. 181. 

Annotations; — Dlfltd. Pollock v. Stables (1848), 12 (). B. 
765 ; Simpson v. Hand (1848), 17 L. .T. Rx. 146. Consd. 
Ireland r. Llvinprston (1866), L. R. 2 Q. B. 99. Befd. 
Swooting V. Poai-ce (1859), 7 O. B. N. S. 449. 

114. Repayment to purchaser— Shares not 

marketable.] — Pltf., a stockbroker, sold for deft, 
four Guatemala bonds, & paid liira the amount : 
the bonds, after they had been in the hands of the 
purchaser two days, were discovered to be not 
marketable ; whereupon pltf. took them back 
& reimbursed the purchaser : — Held : pltf. was 
entitled to recover from deft., in an action for 
money had &. received, tlu* amount he had paid to 
deft.— Young v. Couk (1837), 3 Ring. N. C. 724 ; 
3 Hodg. 126 ; 4 Scott, 489 ; 6 L. .1. C. P. 201 ; 132 
E. R. 689. 

Annotatirma : — Re!d. Dawson v. (VdLis (1851), 10 C. B. 523; 
Gompci'tv V. Bartlett (185;5), 2 K. & B. 840 ; Gurney v. 
Womeislcy (1854), 21 L. J. Q. B. 46 ; Hallr. C^onder (1857), 
2 C. B. N. S. 22 ; Pooloy v. Browm (1862). 1 1 C. B. N. S. 
606 ; Kaphael r. Burt (1884), Cab. & El. 325. 

116. Sale of forged certificates.] — 

Westuopp V. Sol.oMON, No. 232, po.sl. 

116. Payment In respect of illegal transaction.] — 

Where an assocn. calling themselves “ The Equit- 
able Loan Rank Co,,” issued .shares, transfeiablo 
without T'cstriction, A assumed to act as a corj)orato 
body V'itliout an Act of T’arh ament or a royal 
charter; — Held: they violated 6 Geo. 1, c. 18, 
ss. ISA 1 9, A a broker could not maintain an action 
against his principal for the price of ceitain of 
such shai'es purchased at the request of the latter. 
— Josephs v. Peuhek (1826), 3 R. A C. G39 ; 1 
C. A P. 607 ; 6 Dow. A Ky. K. R. 542 ; 3 J;. J. 
O. 8. K. B. 102 ; 107 E. R. 870. 

Annotations : — Refd. Juckson V. Cocker (1811), 4 Boav. 59 ; 
London Grand Junutlon Ry. v. Freeman (1811), 2 Man. 
& G. 606. 


117. Payments to vendor by broker.] — If a 

party authorises a broker to buy sJiares for him 
in a particular market, wliore the usage is that, 
when a purchaser does not pay for his shares within 
a given time, the vendor, giving tlie purcha.ser 
notice, may resell, A charge him with the difference ; 
A the broker, acting under tJic authority, buys at 
such market in his ovm name ; such broker, if 
compelled to pay a difference on the shares through 
neglect of his principal to supply funds, may sue 
the princiiial for money jiaid to his use ; A it is 


not necessary, in such action, to show that the 
principal knew of the custom. — Pollock v. 
Stables (1818), 12 Q. R. 705 ; 5 Ry. A Can. Cos. 
.352 ; 17 J;. .T. Q. B. 352 ; 12 Jur. 1043 ; 116 E. R. 
10.57. 

118. — .] — PItfs., stockbrokers, A members 

of the Jxindon Stock Exchange, on Aug. 28, 1856, 
at the request of deft., bouglit for him twenty 
shares in a joint-stock bank called the Royal 
British Rank, to be paid for on the “ settlement 
day,” which was on Sept. 15, A duly forwarded 
to him the usual broker’s contract note. The 
bank stopped payment on Sept. 3 A ultimately 
become bkpt. On Sept. 11, deft, repudiated the 
transaction, A gave pltfs. notice not to pay the 
price on his account. Pltfs. liaving been compelled 
according to the rules of the Stock Exchange to 
pay for the shares on the settlement day, sent deft, 
the certificates A transfers, A upon his dechning 
to accept them, sued him for money paid ; — Held : 
they were entitled to recover. — Tayloii r. Stray 
(1857), 2 O. B. N. S. 175 ; 26 L. J. C. P. 185 ; 29 
L. T. O. S. 95 ; 3 Jur. N. S. 540 ; 5 W. R. 528 ; 
140 E. R. 380 ; on appeal, 2 C. B. N. S. p. 197, 
Ex. Gh. 

Annotations : — Consd. Smith v. Liiido (1858), 5 C. B. N. S. 

587. Distd. Stray V. lUisHCll (1859), 1 E. A K. 888. Apld. 

Chapman v. Sbepherd, Whitehead v. Izod (18(i7), L. It. 2 

C. P. 228 ; Colefl v. Bristowo (1868), L. K. 6 Eq. 119. 

Refd. Cropper a. C’ook (1868), L. 11. 3 C. P. 191 ; Sheppard 

t’. Murphy (1868), 16 W. U. 948. Mentd. Risbonrg v. 

Brouckner (1858), 6 W. It. 215 ; Sweeting v. Poaroo 

(1859), 6 Jur. N. S. 753. 

119. Calls paid on shares— According to usage of 
Stock Exchange.] — Bayley v. Wilkins, No. 31, 
ante. 

120. Losses on dealings by client’s clerk — In 
client’s name — Knowledge of client — No com- 
munication to broker.] —Deft, lield liable to share- 
brokers for losses on share transactions entered 
into with them in Ins name' by his clerk ; it appear- 
ing that ho was aware of the clerk’s dealings, A 
(lid not make any communication to pltfs. — - 
Webb v. Challoner (1800), 2 P. A P. 120, N. P. 

121. Costs of defending action by seller.] — A. 
bought hank shares for B. ” for the account,” 
but before the settling day a petition was prcjsonted 
to wind up the iiank, A B. thereupon declined to 
pay the value of the shares. A. resisted the claim 
of the selling broker, A had to jiay the value of the 
shares A the costs of the action. 

In an action by A. against B. to recov'or the 
amount; — Held: he could not recover the costs 
of the action. — C legg v. Townshend (1807), 16 
L. T. 180, N. P. 

(d) Broker Acfbxj Wiihoul Auihoriiy. 

122. Right to indemnity.] — A. employed B., a 
broker, to sell five shares in a railway. B, con- 
tracted to sell them to C., another broker. At the 
time of the employment of B. by A., A of the con- 
tract betw'een B. A O., the shares were in coui'se 
of registration, A consequently no transfer took 
place. vVftor considerable delay, A after the shares 
liad arisen in value, C. wrote to B., threatening 
him that if the shares were not transferred, ho, C., 
should buy a like number of shares in the market, 
at the increased price, A charge B. with the 
difference of price. B. gave notice of this threat 


miniber of shajos bought. — McDou- 
QALL & COWANS V. RiOKDON (B. C.), 
[1917] 3 W, W. II, 1076 ; 24 B. 0. R. 
Ud ; 38 D. L. R. 198.— can. 

o. Advance made hy broker to pay 
calla.\—A stockbroker purchased cer- 
tain railway sbart's for his constituent, 
upon which there was an unpaid call, 
A notified the transaction to his 
constituent, who acquiesced In It, A 


received delivery of the transfer, A 
retained tlie same. The purchaser 
having failed to pay the call, the 
broker advanced the amount A brought 
an action of relief —Held ; the cir- 
cumstance of there being an unpaid 
rail at the date of the purchase of the 
shares did not InvaUdate the trans- 
action under 8 Viet, c. 17, s. 17 ; A the 
pnrehasor was bound to reimburse the 


advance made on his behalf by the 
broker. — H owden v. Kennedy (1855), 
18 IHml. (Ct. of Sess.) 246 ; 28 So. Jur. 
40.— SCOT. 

p. Difference between price of 
London reyistcred sfuires tfr shares on 
“Colonial Itegister ."] — Mackenzie v. 
Blakenev (1879), 6 It. (Ct. of .Sess.) 
1329 ; 16 So. L. R. 770.— SCOT. 
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Sect. 2 . — Broker and client : Suh-sect. 4, A, (d) & 
(e), & B.] 

to A., who distinctly forbade him from paying 
any money on liis account. 0. afterwards ful- 
filled his tlireat, & B. paid him the difference 
between the contract price & the then market 
price of the shares. By a rule of tlie Stock Ex- 
change, to which B. & C. belonged, B. was liable 
to make (7. tliis payment. No deed of transfer 
of the shares was ever tendered by C. to B. for 
execution, nor was the purchase-money ever 
tendered : — Held : B. could not recover from A., 
as money paid to A.’s use, the money which B. had 
paid to C. as the difference between the prices of 
the shares at the two different times. 

In order to maintain this action for money paid 
to the use of deft, at his request, it was necessary 
that pltf. sliould prove either an actual request on 
the part of deft., or that the money was paid in 
discharge of some liability, which pltf. had taken 
on himself, by deft.’s authority. No evidence was 
given of any actual request ; it is, tlierefore, 
necessai’y to inquire whether pltf, paid to dis- 
charge some legal liability, & whether he incurred 
that liability by deft.’s authority. ... Bo 
clearly liad no authority to do so after deft.’s 
letter expressly desiring liim not to pay anj’^ money 
in his name as his agent. ... If the contract 
was for unregistered shares pltf. was not authorised 
to make it ; & if for registered shares, (!. not 
having tendered the transfer, was not in a situa- 
tion to proceed against iiltf., & consequently pay- 
ment by liim was in his own WTong, & did not give 
him a right of action against deft, for money paid 
to his use (Tindall, C.J.).— Bowlhy v. Bell 
(1846), 3 C. B. 284 ; 4 By. & Can. Cas. 692 ; 16 
L. J. C. P. 18 ; 7 L. T. O. S. 300 ; 10 Juj\ 069 ; 
136 E. E. 114. 

Annotation : — Consd. Baylcy v. WUkiius (1849), 7 C. B. 886. 

123. .] — Deft, gave pltf. the following order 

to buy certain Mexican Eailway shares : You 
may buy 500 Mexican Kails at 102-103, 104-105, 
provided a recovery from the se-vere fall is pjetty 
certain ; but if Mexicans arc going down do not 
buy at present.” Pltf. having purchased the 
shares, deft, repudiated the jiurchase as not being 
in accordance with instructions : — Held : deft.’s 
order was not an authoiity to buy in a falling 
market, & as the market was falling, jiltf. was not 
authorised to purchase the shares, & therefore 
could not recover the price paid for the same.— - 
Tali.entyi?e V. Ayre (1884), 1 T. L. B. 113, C. A. 

124. .] — Benjajiin V. Barnett, No. 18, anh. 

125. - — .j— Deft, on various occasions in- 
structed pltf., a country stockbroker, to effect 
for lier purohase,s A sales of stocks & shai'es in the 
usual way through brokers on the Ixindon Stock 
Exchange. On receipt of her instructions, pltf. 
effected various purchases & sales of stocks & 
shares m a manner of which the following trans- 
action is an example. Deft, ha\ ing jD.strucicd pltf. 
to buy certain American railway shares for her, 
pltf. gave an order for the purchase of the siiaros 
to a firm of brokers on the Ixmdon Stock Exchange, 
between wliom & liimself there was an arrange- 
ment that in such cases they should deal at a 
” net ” jiricc for the shares, i.c., a price ariived at 
by adding to the purchase price such sum as the 
London brokers might fix as theii' remuneration for 
the transaction, ff'he London brokers thereupon 
bought the shares from a jobber, & sent a bought 
note to pltf. charging “ 98 J not” for the shares, 
the price at which they bought from the jobber 
not being disclo.scd. Ifitf. then .sent a bought 
note to deft., charging her 98;^ for the .shares, 
without adding the word ” net ” plus a commission 


of Is. Gd. & 1.9. for the stamp. It appeared that 
the amount added by the London brokers for their 
remuneration did not exceed the usual commission 
payable in respect of such a purchase. In an 
action brought by pltf. against deft, for a balance 
alleged to be due to him in respect of the above- 
mentioned transactions ; — Held : the contracts 
effected by pltf. being contracts, not made through 
the Ijondon brokers as agents, but made with 
them as principals, were not in accordance with 
the authority given to pltf. by deft., & therefore 
he was not entitled to indemnity from deft, in 
respect of them ; &, consequently, the action 

was not maintainable. 

The office of a broker is to make privity of con- 
tract between two principals, & this is utterly in- 
compatible with making a contract at one price 
with the one A a corresponding contract at another 
price with the other A, pocketing the difference, the 
amount of which is unknown to either (Fletcher 
Moulton, L..L). — .Tohnson v. Kearley, [1908] 
2 K. B. 514 ; 77 L. .1. K. B. 904 ; 09 L. T. 506 ; 
24 T. L. n. 720, a A. 

Annotations : — Distd. Aston v. Kelsey, 11013] 3 K. B. 314. 

Consd. Blakor v. Hawes & Brown (1913), i09 L, T. 320. 

Refd. I’latt V. Howe -to Mitchell (1909), 26 T. L, H. 49. 

126. Extent of deprivation of right — Part of 

transactions valid.] — A stockbroker who on behalf 
of a principal buys stock upon the -Stock Exchange 
for the next settling day, A without authority from 
his principal, A contrary to the agreement between 
them, sells the stock ix'fore that day at a loss 
camiot claim indemnity from his jirincipal. 

Pltf., a stockbroker, having prior to Nov. 10 
bought stock of a railway co. for deft, on the 
London Stock Exchange, it was agreed between 
them that pltf. should take part of the stock so 
jimchased off the market by payng for it with 
money advanced by him for the purpose, which 
he accordingly did, A that he should hold tliat stock 
as security f^or his advance with interest, A should 
not sell the same before the account of Nov. 26. 
On Nov. 10 pltf. by deft.’s instructions carried 
over the residue of the stock till Nov. 26, A bought 
a further amount of stock for that day. OnNov. 19 
pltf., without deft.’s aut hority, A contrary to his 
agreement, sold tlie whole amount of stock pur- 
chased at a loss in ortier to close the account 
between them. If the stock had been sold on 
Nov. 26, it. would have realised a jiriec higher 
than that at which pltf. sold, but lower than that 
at which he had bf)ught it for deft. In an action 
by pltf. against deft, for indemnity in respect of 
the difference between the prices at which he 
had bought A sold the stock: — Held: (1) as 
to jiltf.’s claim in respect of the stock paid for 
A taken off the market by pltf. as before men- 
tioned, pltf. was entitled to recover as for money 
paid for deft, at his request, subject to deft.’s 
riglit to counterclaim damages for the Joss 
occasioned by pltf.’s wrongfully selling the stock 
before Nov. 26 ; (2) as to pltf.’s claim in rcKspect 
of the stock ciUT-ied over A that which was pur- 
chased on Nov. 10 as before mentioned no action 
for indemnity was maintainable. 

As to that part of the stock which pltf. had 
actually taken A paid for, his right to bo recouped 
had actually attached A was not undone or 
divested by liis subsequent breach of his contract 
to carry over ... no subsequent default of the 
agent could annul his vested right of action in 
respect of them (Oollins, L.J.). — EiJiis v. Pond, 
11898] 1 Q,. B. 426 ; 67 J.. J. Q. B. 345 ; 78 T>. T. 
125 ; 14 T. L. B. 162, C. A. 

Annotations Rc Malay, Wilson v. Finlay, fI9I3J 

1 Ch. 247. Refd. Christ of ondes v. Terry, |1924] A. C. 
566. 
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(e) Insolvency or Default of Brohsr or Client. 

127. Insolvency of client — Broker’s right to 
prove.] — A broker, by order of a customer, x>ur- 
chascd certain scrip shares in a projected co. 
provisionally registered, but the purchase-money 
not having been paid on the settling day, the 
broker sold them again at a loss. The customer 
having become bkpt. the broker applied to prove 
for the loss, but was refused by the corar. On 
application by petition to the Ct. of Review, 
petitioner was allowed to go before the comr. to 
establish his proof. — Re Charles, Ex p. Barton 
( 1846), De G. 316; 4 Ry. & Can. Cas. 371; 7 
L. T. O. S. 143 ; 10 Jur. 442, Ct. of II. 

128. .]— Lacey v. IIill, Crowley’s 

Claim, No. 163, post. 

129. Effect of closing account on indemnity.] 

— Lacey v. Hill, Crowley’s Claim, No. 163, post. 

130. Default of broker — Not due to contracts on 
client’s behalf.] — Pltfs., brokers on the Ijondon 
Stock Exchange, bought for deft., who was not 
a member of the Stock Exchange, certain shares 
for the account of July 15, 1870, k, on that day, 
by his mstructions, carried them over to the 
account of July 29, & paid differences amounting 
to £1,688. Deft. «fe various otliers, principals 
of pltfs., not having paid the amount due from 
them in respect of contracts for July 15 pltfs. 
became defaulters, & on the IStii, in conformity 
with the Rules of tlie Stock Exchange, they were 
declared defaulters, & their transactions were 
closed, & accounts wore made up at the ]>!ices 
current on that day. On the closing of th(‘ 
accounts a further sum became due from them in 
respect of differences upon the contracts carried 
over by them for deft. In an action to recover 
is sum & tlic £1,(588 : — Ilcld : deft, was not liable 
for anything beyond the £1,688, there being no 
implied promise by a principal to his agent to 
indemnify him for loss causi'd, not by rea.son of his 
having entered into the contracts which he was 
authorised to enter into by the principal, but by 
reason of liis own insolvency. 

It must bo admitted that pltfs. wer(‘ authorised 
by defts. to enter into contracts in their behalf 
according to the Rules of the Stock Exchange. 
It must be admitted that for any loss incurred 
by the agent by reason of his liaving entered into 
such contracts according to such rules, unless they 
be wholly unreasonable & wliere the loss is with- 
out any personal default of his own, ho is entitled 
to be indemnified by his principal ui)on an implied 
contract to that effecl- {per Cuu.). — D uncan v. 
Hill, Duncan v. Beeson (1873), L. R. 8 Exch. 
242 ; 42 L. J. Ex. 179 ; 29 L. T. 268 ; 21 W. R. 
797, Ex. Ch. 

Annotations : — Apld. Thacker v. Hiu-dy, Tliaokcr r. Hardy, 
Thacker v. Wheatley (JK78), 48 L. J. Q. B. 2S9. Distd. 
Ilartaa v. Hlbbctns (J889), ‘22 Q. B. D. 254. Consd. 
Ellis V. Pond, [1898] 1 Q, B. 42(5. Eefd. Dent v. Nickulls 
(1873), 29 L. T. 530 ; Laoey c. Hill (1873), 8 Ch. App, 921 ; 
Beckhnson & Gibbs w. Hamblet, [1900] 2 Q. B. 18 ; Levitt 
V. Ilamblot (1901), 84 L, T. 038 : Chrlstoforidos v. Terry, 
[1924] A. O. 660. 

131. Client treating agency as continuing.] 

— Deft, employed pltf., a broker on the Stock 
Exchange, to purchase shai*ea, which he accordingly 
did. Before the settling day pltf, became a de- 
faulter on the Stock Exchange through inability 
to meet his engagements, &, in accordance with 
the rules of the Stock Exchange, the accounts which 
he had opened were closed as between himself & 
the jobbers at the then current prices as fixed by 
the official assignee of the Stock Exchange. The 
account in respect of the shares bought for deft, 
when closed, asabovc mentioned, showed a balance 
in favour of the jobbers against pltf. According 


to the practice of the Stock Exchange such closing 
of the account does not affect the client if he, 
nevertheless, desires to havp the contract com- 
pleted, & is not in default to the defaulting broker ; 
& the jobber in that case is bound to complete on 
the settling day. Pltf., on the same day when ho 
was declared a defaulter his accounts closed, 
subsequently informed deft, that he could either 
have the contract completed, ns above-mentioned, 
or he might accept the official prices. Deft, said 
that he would do the , latter — Held : deft., having 
ratified the closing of the account before the 
settling day, was liable to indemnify pltf. against 
the amount for which pltf. was liable to the jobbers 
on such closing. 

Deft, might then have rejected pltf. as his agent 
altogether k have himself completed the contract 
with the jobbers or have had his account trans- 
ferred to .another broker (Lord Esher, M.R.). — 
Hartas V. Ribbons (1889), 22 Q. B. D. 264 ; 68 
L. J. Q. B. 187 ; 37 W. R. 278 ; 6 T. L. R. 200, 
C. A. 

Aniu>lfiUons • -Refd. Ellis V. Pond, [1898] 1 Q. B. 420; 

Bockhubon & Gibbs r. llamblet, [1900] 2 Q. B. 18. 

132. Accounts closed by official assignee — 

Differences due from client.] — A llen v. Winqrove 
(1901), 17 T. L. R. 261. 

133. Bankruptcy of broker— Rights of trustee In 
bankruptcy.] — E llis & t’o.’s Trustee v. Watsham 
( 1923), 155 L. T. Jo. .303. 

134. No greater than those of broker.] 

— Ellis & Co.’s Trustee v. Dixon- Johnson, 
No. 107, ante. 

B. Remuneration. 

135. Commission — Whether recoverable by broker 
not member of Stock Exchange.] - Smith v. Lindo, 
No. 95, ante. 

130. ___ Agreement for dealing in differences.] 

— A sliar(*broker can m.aintain an action against 
his principal for commission upon pretended con- 
tracts mad(i by the broker by way of gaming k 
wagering as to difference in the prices of railw.ay 
shares, although such contracts may be voivl under 
Gaming Act, 1845 (c. 109) there being nothing 
illegal in such omploymtuit of the broker by Ids 
principal. — Inchbald v. Cockkbili. (1858), 31 
L. T. O. S. 205 ; 4 Jur. N. 8. 693. 

137. .] — Ashton v. Dakin, No. 98, ante. 

138. .] — Tiiackeh V. Hardy, No. 432, 

post. 

139. No contracts for client’s benefit.]— 

Skelton v. Wood, No. 102, ante. 

140. Where contract unstamped.] — A 

broker who has made jim’chases or sales on the 
Stock Exchange for his principal is not prevented 
from recovering commission on such purchases or 
sales hy an omission on his part to transmit to 
liis lu'incipal any stamped contract notes in con- 
formity with tlio Customs k Inland Revenue 
Act, 1888 (c. 8), s. 17 (1). — Learoyd v. Bracken, 
[1894] 1 Q. B. Ill : 63 L. J. Q. B. 96 ; 69 L. T. 
(568 ; 42 W. R. 196 ; 10 T. L. R. 61 ; 9 R. 92, C. A. 
Annotation : — Mentd. Victorian Uaylesford Syudicato v. 

Dott (1905), 7 4 L. .T. Gb. 073. 

141. According to mutual agreement.! — An 
agent, e.g.^ a stockbroker, may bo remunerated in 
such manner as ho k the iirincipal mutually 
agi’ee. It is perfectly legal to employ a stock- 
broker to buy or sell stocks or shai’os at a fixed 
price k to give him as Ids rt'muneration any 
advantage ho may obtain in tho price, whether 
the i)rice bo loss or more, according as he is em- 
ployed to buy or sell. — P latt v. Rowe (Trading 
AS Chapman '& Rowe) k Mitchell (C. M.) k Co. 
(1900), 26 T. L. R. 49. 
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Sect. 2. --Broker and client: Svb-sect. i, B. & C. 
( a) i., ii, iii,, «£: (6),] 

142. Employment to buy & sell at fixed price — 
Advantage obtained in price as remuneration.] — 

PLAT-r V. Rowe (Trading as Chapman «& Rowe) & 
Mitchell (C. M.) & Co., No. 141, ante. 

143. Reasonableness of remuneration.] — (1) In 
Nov. 1904, pltf. instnifted brokers on the London 
Stock Exchange to buy certain mining shares for 
him, it being understood that the shares were not to 
betaken ujo on the setting day, but were to be carried 
oyer. No agreement was made as to the remimera- 
tion of the brokers for arranging the carry-over. 
The brokers bought tlu^ shares from a jobber, &, 
in tlie bought notes sent by them to pltf. they 
charged an opening commission of Is. per share. 
They arranged tlie carry over with the jobber, & 
the first continuation account sent by them to 
pltf. contained a charge of “ 8id. net.” The 
shares were carried over in this way every fort- 
night until Jan. 1900, the “not” rate varying 
witli the market price of the shares. Pltf. having 
failed to pay the balance against him on the 
mid-Oct. 1905 carry over, they pressed for pay- 
ment, & pltf. depo.sitc'd with them as security a 
certifh ate for .300 gas shares & signed a blank 
transfer of the same. The fortnightlj’ balances 
continued adverse to j)ltf. & were not paid by 
him, &, after repeated ai)plications to pltf. for 
payment, the brokers, in Jan. 190(5, clo.sed the 
account with a balance of £(59 10«. against him, & 
sold the 390 shares for £102 10a. 

Throughout the above transactions pltf. thought 
that the ” net ” rat(' charged for every carry over 
represented only the jobber’s contango ; but it 
included also, in fact, a charge by the brokers for 
arranging the carry over which they did nol 
disclose to pltf. It appeared that the “net ” 
rate was well known on the Stock Exchange to 
indicate that with the jobbcTs contango was in- 
cluded the broker’s remuneration, that the 
charge of th(* brokers, which amounted in the 
aggregate to £17 odd, was reasonable. 

Pltf. brought an action against the brokers 
for an account & payment of the secret profit 
made by them in cari-ying over the mining shares 
& for damages for wrongful conversion of the gas 
shares. Defts. counterclaimed for pajunent of 
reasonable remuneration for carrying over the 
mining shares : — Held : defts., not having been 
guilty of any breach of duty as agents, were 
entitled to retain the £17 as reasonable re- 
muneration. 

(2) They obtained from liirn by way of security, 
or ” cover ” as it is technically called, 390 shares 
(roZENS-llAHDY, M.H.).-- SlTTRBS P. ST.ATER, [1910] 

1 Ch. (5.32 ; 79 L. J. Oh. 420 ; 102 L. T. 444, C. A. 

.dn7i^falwr).‘t .--—Jti to (1) Refd. Aston r. Kclscv, [1913] 3 
K. B. .314 ; Blakcr v. Hanes & Brown (1913), 109 L. T 
3‘iO ; London County & Westintuhter Bunk v. 'J'ompkins, 
11918] 1 K. B. 515 ; Ellis' Trustee r. DiXon- Johnson, {1924 J 
1 Ch 342. 

Agent’s right to remuneration, generally.]— -Sec 

Agency, Vol. I., pp. 488-528, Nos. 1664-18(51. 

C. Right to Close Account. 

(a) When Right Arises. 
i. Failure to Provide Funds. 

144. Right of broker to close account.] — S.vmuel 
& Escombe V. Rowe, No. 160, post. 


146. .] — Defts., who were stockbrokers, by 

pltf.’s instructions effected on his behalf contracts 
on the Stock Exchange for the purchase of shares, 
upon which they incurred liability- to a consider- 
able amount. Pltf. not providing defts. with 
funds to meet that liability, defts. became entitled 
to close the account, which they did in respect of 
the various contracts in the following manner. 
They got a jobber in the market to make a price 
for the shart‘s, &, the jobber naming a fair market 
price, a bargain was made by defts. with the 
jobber for the sale of the shares to him at the 
price fixed & for the repm'chase of the shares by 
them from him for the next account. Pltf. sued 
defts. for wrongfully selling the shares in con- 
travention of an alk'ged agreement by them to 
keep the aecovmt open. Defts. counterclaimed 
the difference between the amount of the prices 
at which the shares were sold to the different 
jobbers as aforesaid & the amount of the prices 
at wliiuli they were purchased for pltf. The 
jury at. the trial found that defts. had agreed to 
keep the account open only on condition that pltf. 
would ju'ovide them with money to meet the 
liability incurred, & that pltf. had not done so. 
Thereupon tlie judge, gave judgment for defts. 
for t he amount claimed by thtun on t.heir counter- 
claim. Dn api>lication to the Ct. of Appeal for 
judgment or a now trial, pltf. contended that the 
closing of the account was not valid, on the ground 
that the sale of the shares was a mere form, & 
defts., ac'ting in a fiduciary capacity, were not 
entitled to imrehaso the shares on closing the 
account : — Held : defts. were entitled to retain 
their judgment. — M ai^jun v. Erskine, Oslenfohd 

Co., [1901 ] 2 K. B. 193 ; 70 L. .7. K. B. 973 ; 85 
L. T. 372, C. A. 

Annolatunis • CoDSd. Krukine, ()xt>nford r. Saobs, [19011 2 

K. B. 504 Apld. AV Finlay. Wildou t'. Finlay, [1913] 1 

(Jh 5C5 ; Ciirlstoforhley r. Terry, 11924J A C. 5(1(1. 

146. Necessity for notice to client of 

balance due.) — In an action by stockbrokers, 
members of th(? London Stock Excliange, against 
tln*ir ])rineijnil. it was proved that, according to 
the usage of the Jjondon Stock Exchange, it is 
competent to a broker, w’ho has been instructed 
by liis principal to carry oA'er stock to tlie next 
settlement, to close bis ]jrincipar8 account, if a 
balance of differences in the broker’s favour has 
not been paid to him by his principal upon the pay 
day of the cuiTcnt settlement, i>rovided tliat the 
broker has given his principal notice of the amount 
of the balance before the pay day, & that the 
])iincipal has not placed at the broker’s disposal 
funds or available, collateral security sufRcient 
to cover the amount of the balance : — Held : this 
usage was reasonable. —Davis Ik, (V). v. Howard 
(1890), 24 Q. B. D. (591 ; 59 L. J. Q. B. 1.S3. 

147. .]- Druce V. Levy Co. (1891), 

7 T. L. R. 259. 

ii. Exhaustion of Cover. 

148. Option to close on exhaustion of cover— 
Rise of securities after exhaustion of cover — Before 
exercise of option — Effect on right to close.] — 
Hogan v. Shaw (1889), 5 T. L. R. 613, C. A. 

149. Agreement to give security with fixed limit 
— Account closed before limit reached.]— J/eZd ; on 
the facts, pltf., who had instructed defts., who 
were stockbrokers & members of the London 
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stock Exchange, to make a speculative sale of 
Consols, had not agreed to an arrangement on the 
terms of keeping defts. secured in respect of 
the differences with a right on the part of defts. 
to close the account if he failed to do so, but that 
pltf. only agreed to give a certain security with a 
fixed cutting limit, & therefore pltf. was entitled 
to damages against defts. for closing the account 
when that limit had not been reached. — Surman 
V. OXENFORD & Co. (1916), 33 T. L. H. 78. 

iii. Death or Insolvency of Client. 

150. Death.] — Be Overweg, Haas v. Durant, 
No. 37, ante. 

151. — .—.j — F inlay, Wilson (C. S.) & Co. 
V. Finlay, No. 197, post. 

152. Insolvency.] — Stockbrokers who have with 
their own money purchased stock foi* a principal 
are, in the event of the death, bkpcy., or insolvency 
of the principal, justified in immediately selling 
the stock. Under such circumstances the stock- 
brokers have a claim against the estate of the 
principal for the balance due to them on the 
account, which balance is subject to deduction 
for any loss which may have been incurred by 
selling before the next settling day. — Lacey v. 
Hill, Scrtmgeottr’s Claim (1873), 8 (h. App. 
921 ; 8uh nom. liACEY v. Hill, Lknky v. Hill, 
Scrimgeotjr’s Claim, 42 h. J. Ch. 6.57 ; 21 W. K. 
857 ; sub nom. Lacy v. Hill, Leney v. Hill, 
Scrimueour’s Cj.aim, 29 L. T. 281, L. JJ. 

AnnotfUifmff ‘--Reid. Lacoy r. Hill. C’rowlev’H (’laim (1S74), 
4:i L. .T. Ch. 551 ; Pearson v. Scott (]S7K), :18 L. T. 747 , 
EUih r, 1 ’ojmI, flHOHl ] Q. Ji. 12(5 ; Jie Piiilay, Wilson v 
Finlay, 1 Ch. 565 ; Harnard v. Foster, [1915] 2 

K. B. 2SH. 

153 . Meaning of.] — By the usage of the 

London Stock Exchange stockbrokers wlio have 
entered into contracts for the jiui’elmse of stock 
are, in the event of the insolvencv of their prin- 
cif)al, justified in immediately selling the sfoek. 
A principal is insolvent within the meaning of 
this rule when he is unable to pay his debts in 
the ordinary course of luisiness. In ei^uity an 
agent is entitled to be indemnified against liability, 
as well as loss, incurred on belialf of the principal. 
Messrs. (L, brokers on the Ixindon Stock Exchange, 
on behalf of Sir R. If., entered into contracts for 
the ])urcliase of stocks to ho completed on ,fuly 15, 
1870. On July 12 they wrote to Sir K. H. to the 
effect that unless he paid them on July 15 a 
balance, which consisted of the difTerenee between 
the contract- price of the slock A the value thereof 
at tlie market price of the day, owing to them 
from him they would be defaulters ; but tliat 
if such jiayment were made, they would sell or 
continue the stocks, as he thought fit-. Sir R. 11. 
promised to pay, A- directed lliem to deal witli the 
stocks as they thought best, A they sold part, A 
continued part. Sir R. H. did not pay on .Lily 15, 


but shot liimself ; on the next day a bank of which 
he was a partner stopped payment, A on July 19 
he died. On July 16 Messrs. C. were, solely by 
reason of Sii* R. H.’s failure to pay them, declared 
defaulters on the Stock Exchange, A ceased to be 
members of that body. A, in accordance with the 
rules, all their transactions for Sir K. H. wore 
closed, A all the stocks they had continued for 
Sir R, H. were sold at the price of the day. In 
consequence of the value of the stocks having 
fallen, the balance appearing to bo due to them 
from Sir R. H. was thus largely increased. The 
stocks afterwards continued to fall in value. 
Messrs. C. afterwards paid 6.«f. 8d. in the pound 
on their Stock Exchange debts, A were re-admitted 
as members of the Stock Exchange : — Field : 
(1) the sale was justifiable, both under the usage 
of the Slock Exchange, which entitled a broker 
to sell upon his principal becoming insolvent, 
A also because the continuation was only effected 
on the representation of Sir R. H. that he would 
pay on July 15 ; (2) although Messrs. U. had not 
paid their diibts in full, they wore entitled to prove 
against Sir R. JL’s estate for the increased balance 
appearing due to tiiem after the sales were efiected. 
— Lacev' V. Hill, (Irowley’s Ulatm (1874), L. R. 
18 Eq. 182 ; 43 1.. .1. Ch. 551 ; 22 W. R. 586 ; 
sub nom. Lacy v. Hill, (-'rowley’s Claim, 30 
L. T. 481. 

Annotfilvms .—As to (1) Refd. Tliackcr r. Hardy (1878), 39 
h T. 595. As to (2) CODSd. lie Riebardson, Ex p. St. 
Thoma.H’8 Hnspitul. [1911] 2 K. B. 705. Reid. Tie BlnndcU, 
Blundell t\ Blundell (1888), 40 Ch. O. 370 ; lie Paine, Exp. 
Read (1896), 66 L J. Q. B. 71 ; SI. Tbomas’B llunpital v. 
Rjchunlson, 11910] J K. R. 271 , Jie Law Guarant-oo Trust 
A' Accident Sue,., Liverpool Mortgage Iiihoo Cuho. [1914] 
2 Ch. 617 , Brltiish Union & National Insce. r, Rawsou, 
[1916] 2 Ch 476. Uencrnllv, Reid. Ellis v. J^ond, [1898] 

1 Q. H. 426. Mentd. WolmershauMcn a. Gullick, [1893] 

2 Ch. 51 1 ; Wlliiains, Torrey v. Knight, The Lord of tlio 
Isles, [1894] P. 342. 

{}>) ]\Tode of ('losing Account. 

154. Sale & repurchase by broker.] — Stock- 
brokers had on bolialf of clients made a contract 
for the purchase of shares on the Stock J^lxchange. 
The clients having failed to pro\'ide tlie money 
for the jince of the shares, the brokers, for the 
purpo.s<* of closing tlie clients’ account, went into 
the market, A- sold a like amount of shares to a 
jobber. A, a.s part of t-Jro same tiansactron, repur- 
chased the shai’es fi’om him on their own account 
Ry r-cason of the sale A repurchase being effected 
by one transaction, the brokers wore enabled to 
repurchase the shares at a lower price than they 
would have liad to pay if they ha<l purcha^iod 
them in the market in the ordinary way. The 
broker's in their account with the clients charged 
them commission on the shares to the jobber : — 
Held : the brokers having acted in a fiduciary 
capacity in the sale of the shares, A liaving, by 
reason of that sale A the repurchase being effected 


necessary — No objection by customer to 
terms of option .] — VANnUMLN II \l^- 
lUNUTOV Co. r. Mortov (1903), 21 
C. L. T. Occ. N. 29 ; 15 Man. L. R. 
222.~CAN. 

j._ J _ SimiKULAXU V. 

Skcitritiks Holding Co. (Ont.) (1906), 
37 S. C. R. 694.~CAN. 

— _ — -.]— A purt^ who orders 

a purchase of stock through a broker 
under the rules of the 8tookKxchnngc, 
Implicitly consent-s to its resale 
without notice in case of his failure 
to maintain the margin ugrotal upon. 
Any ogroernent at varlanoo with 
the rule must be expressly proved & 
will not he inf owed from conduct iu 

S revioufl transactions. — IjAGUeux v. 

[BIXEAU (1904), Q. K. 14 K. B. 219.— 
CAN. 


a. — - — .] — Tiiere is no obli- 

gation on a broker, lu tlie absence of 
the custoTuer’s orders, to sell shares 
during a falling market after ho has 
demanded further margins Ac received 
no I’eply from his customer , & thcro- 
tovo if ho does not sell the stock imdor 
such elreumstances he has no responsi- 
bility for any loss that may arise to 
(ho customer. — Kiiuu v. Muuro.v 
(1901). 24 C. L. T. Oee. N. 293; 7 
0. L. 11. 751 ; 3 O. W. R. 801.— CAN. 

b. .] -Grav V. Buchan 

(1912), 23 U. W. R. 210 . 4 O. W. N. 
220 ; 6 D. L. R. 875.— CAN . 

0. ~-.l POOTMANS V. 

Regina Uiuln Co., Ltd. (Sosk.), 
[1918] 2 W. W. R. 1093 ; 42 D. L. R. 
787.— CAN. 

d. -.] —Deft, groin brokers 


held to ha\e been Justifled, under 
their contract with pltf. who had 
purchased oats through them, in 
closing out his contract of purohaBO 
when, by rea.son of tho fall of the 
market, the margin advanced by him 
became so nearly exhamstod as no 
longer to provide adequate security 
to tho defts. against their personal 
liabilil y as brokers ; & a conversation 
between pltf. & defts.’ agent held not 
to moan that the pltf. would be pro- 
tected until he would have an oppor- 
tunity to put up f m thor margin on the 
following day. — Ruhhkll v. Canada 
West Grain Co. (Sask.), [1925] 3 
W. W. R. 608.— CAN. 

e. Broker’s duty <i’ interest must 
not conflict] —Cox v. Sutherland 
(1887), 24 0. L. J. N. S. 65 ; Cobs. Dig. 
2nd ed. 9.— CAN. 



808 


Stock Exchange. 


Sect. 2 . — Broker and client : Sub-sect. 4, C. (6) ; 
suh-seets, 5, 6 <£• 7, A. ] 

jis one transaction, obtained a profit for them- 
selves, they were bound to account for that profit 
to their principals, the clients. — Erskine, Oxen- 
FORD & Co. Sachs, [19011 2 K. B. 604 ; 70 
Jj. J. K. B. 078 ; 85 L. T. 886 ; 17 T. L. R. 630, 
C. A. 

AmwUihona : — Apld. He Finlay, Wilson v. Finlay, [1913] 

1 Ch. 247 ; Ohrlstoforidos v. Terry, [1924] A. C. 606. 

155. .] — Macoun IK Erskine, Oxenford 

& Co., No. 145, a7}f£. 

156. .] — Applt. employed a broker to make 

speculative pm'chases of cotton for liim, & became 
heavily indebted to him owing to the of prices 
in the cotton market. The broker, as he was 
entitled to do by the terms of his agency, closed 
the account by selling the cotton which he had 
bought for applt. He sold {inter alia), two lots 
of foreign cotton to dillerent jobbers at the respec- 
tive mai’ket prices of the day & immediately 
bought back from the same jobbers at the same 
lirices equivalent amounts of cotton of the same 
description. The broker having assigned his 
property for the benefit of his creditors, resp., as 
trustee of the deed of assignment, sued applt. to 
enforce the broker’s claim t-o be indemnified, 
fi’he trial judge found that there was a real sale 

a real purchase of the cottons in question, A 
the Ct. of Appeal accepted this finding: — Held: 
the simultaneous resale to the broker did not 
vitiate the sale by the broker A the account was 
elXectually closed. — Cuuistofoimdes n. Terry, 
[1924] A. 0. 560 ; 93 L. J. K. B. 481 ; 131 L. T. 
84 ; 40 T. L. R. 485, II. L. 

157. Broker taking over shares at a valuation.] — 
Be Finlay, Wilson (C. S.) & Co. v. Finlay, No. 
197, post. 

158. Right of broker to indemnity for loss on 
sale & repurchase.] — Walter & Gould v. Kino 
(1897), 13 T. L. R. 270, C. A. 

Annotations : — Consd. Erskino, Oxenford v. Suchs [1901] 2 

K. B. 504. Apld. Macioim v. Erakino, Oxenfctnl, [1901] 

2 K. B. 493 ; Jte Finlay, Wilson v. Finlay. [1913] 1 Oh. 

217. Befd. ChrlstofornicB r. Terry, [1921] A. O. 566. 

Right to indemnity generally.] — See Sub-sect. 
4, A., ante. 

159. Duty of broker to account for profit on sale 
& repurchase.] — Erskine, Oxi<:nfokd & Co. v. 
Sachs, No. 154, a?i/c. 

160. Whether broker entitled to close only part 
of account.] — (1) Where a customer fails to pay 
differences, the broker can close the account, but 
cannot close a portion of it only. 

(2) The measure of damage is wliatevcr lo.ss 
deft has suffered by tJjo misdeed. A man cannot 
infiame his damages by standing by «fc doing 
nothing. It is his duty to prevent as much of it 
as lie can (H. L. Smith, J.). — Samuel & Escombe 
V. Rowe (1892), 8 T. L. R. 488. 

Annotation ; — As to (1) Distd. Culluin r. Hodges (1901), 18 

T. L. JL 6. 

161. .]— Morten v. Hilton (1908), Bewos’ 

Stock Exchange Law & Practice, p. 87^ n., H. L. 

162. Impossibility of carrying over whole 

account.]— A stockbroker was held justified in 
closing part only of an account as against a 
customer, & in carr^ung over the rest, where it was 


impossible to carry over the whole of the account. 
— CuLLUM V. Hodges (1901), 18 T. L. R. 0, C. A. 

163. Time for closing account.] — Morten v. 
Hilton (1908), Bowes’ Stock Exchange Law & 
Practice, p. 80, C. A. ; affd., Bewes’ Stock Ex- 
change Law & Practice, p. 87, n., H. L. 


Sub-sect. 5. — Duties of Client. 

164. To provide funds.] — M‘Ewen v. Woods, 
No. 1(58, post. 

165. .] — Stock & Share Auction & 

Advance Co. v. Galmoye, No. 177, post. 

166. To accept delivery — Whether of portion 
only.] — Benjamin v. Barnett, No. 18, ante. 


Sub-sect. 6. — Rights of Client. 

167. To recover purchase-money — Non-dellvery 
— Of shares — By given date.] — Pletchfjr v. Mar- 
shall, No, 42, ante. 

168. Of scrip — Scrip called In.] — 

Pltf. employed doffs, brokers, to buy for him 
thirty shares, scrip, in a railway co. for which an 
Act of Parlianu'nt liad lately been obtained. 
Defts. purchased in their own names the practice 
of brokers being such ; A pltf. paid them in price. 
The scrip was purchased “ for account Aug. 29,” 
but could not be then delivered, the scrip having 
in the meantime been called in by the directors to 
be regisU'red in ordiT that shares miglit be issued. 
Before the shares came out a call was made. 
These facts were known to pltf. ; but he from time 
to time desired to have the scrip forwarded 
without further delay. The share certificates 
came out in Dec. ; A then the selling brokers 
t/endored tlie shares to (lefts, with a demand of 
£159 for the call. Pltf. on being applied to, 
refused to furnish tlie £150 denying his liability 
& claiming the shares without such payment ; & 
on their being withheld he repudiated tlie contract 
& brought an action for money liad & roceivc^d : — 
Held : the nun -delivery of the scrip on Aug. 29 
did not entitle liim to recover his purchase-money. 
— M‘Ewkn r. Woods (1847), 11 Q. B. 13 ; 5 Ry. 
& Can. Cas. 335 ; 17 L. J. Q. B. 206 ; 12 Jur. 329 ; 
116 E. JL 379. 

169. Transaction ultra vires the client.] -- 

Be London, Hambuko &, Continental Exchange 
Bank, Zulueta’s Claim, No. 96, ante. 

170. Insolvency of broker — Rights as 

against owners of securities — Deposited with bank.] 
— (1) Stockbrokers find two accounts with t]udr 
bankers, a current account & a loan account. 
The brokers became defaulters on the Stock Ex- 
change on Jau. 13, & were on Jan. 24 adjudicated 
bkpts. At tlie time of tlieir stoppage there was on 
the cuiTent account a balance of £13(52 10s. to their 
credit, & a balance of £7500 was duo from them to 
the bankers on the loan account. They had 
deposited witli the bankers as security bonds & 
shares belonging to some of their clients. This 
deposit was made without the authority of the 
clients, but the bankers did not know that tlie 
securities were not tlie property of the brokers. 

3 I. L H 300 ; 1 Log, Hop. 69, — IR. 

g. To rejmdiate contract — Subject- 
matter of contract not existing at date of 
enrdrart.] — A party gave an order to a 
broker to “ buy for me forty Hbnren of 
the Ayi‘ & Galloway Ry.,” a company 
which was not properly constituted 
till Hubsoquout to the date of the order. 
The purenoso having boon Intlmatod 
to & recognised by the mandaiit : — 


PART III. SECT. 2, SUB-SECT. 6. 

f. To recover purcfuise -money of 
shares — Company iiot formed.] — Deft, 
sold to pltf. certain shares In a pro- 
icctcd joint -stock railway co., for a 
sum exceeding the deposit oiiginally 
i)ald by deft. The project uas ahaii- 
doued before any c(j. was regularly 
formed, either by deed or written 
agreement, Pltf., on the abandon- 


ment of the project, liavlng received 
back only the amount of tho deposit 
originally paid by deft., brought an 
action against deft, for tlio recovery 
of tlie rcslduo of tho price of the 
shares : — Hetd : idtf. was entitled to 
recover from deft, tho residue of the 
sum paid for tho shares, in an action 
for money had & rocelveiL — Maguirk 
V. Godpaiip (1840), 2 Jebb & S. 455 ; 



Part III. Pelation between Parties to Stock Exchange Transactions. 809 


Tbo deposit was made to secure the general in- 
debtedness of the brokers to the bankers, & not 
merely their indebtedness on the loan accoimt. 
After the stoppage of the brokers the bankers 
realised the deposited securities, the proceeds of 
which were, together with interest until sale, more 
than sufficient to cover the balance due on the loan 
account, & there remained in their hands a sum 
exceeding the credit balance on the current 
account : — Held : the two accounts must bo 
treated as one, & it was the duty of the bankers to 
apply the £1 ,362 10s. due from tliem on tlic cmTent 
account in reduction of the £7,500 due to them on 
the loan account. & to use the deposited securities 
to satisfy only the difference between these two 
balances ; therefore the sum remaining in the 
bankers’ hands belonged to the owners of the 
deposited securities. 

(2) Two days before the stoppage of the brokers 
a client had sent them a cheque to pay for some 
stock which they had purchased for liiui. This 
cheque was paid to their current account, & the 
amount of it formed part of the £1,362 10«. The 
purcliase was not completed by the brokers : — 
Held : the client had no equity as against the 
owners of the deposited si'Curities to bi^ repaid the 
amount of his clieque out of the £1362 i0«. — 
MurroN v. Pkat, [1900J 2 Ch. 79 ; 69 L. .T, (’h. 484 ; 
82 L. T. 440 ; 48 W. H. 486 ; 44 Sol. Jo. 427, C. A. 

171. Purchase by country broker from 

London broker — London broker alleged to have 
acted as principal.] — Where a country client has 
employi'd a country broker to purchase stocks Ac 
shares through a London broker, it. is .v qu(‘stJon of 
fact in each case whether tlie liondon broker has 
acted as a broker Ac houglit for Ms client, in which 
case he has complied wit h his mandate, though in 
accordance with the practice of the Stock Exchange, 
he sends forward to the country broker a “ net 
price,” which includes the price paid by him to the 
jobber jilus his commission, or whether he lias 
act/C'd as a principal selling to his client, not at the 
jobber’s price plus a regular or reasonable remune- 
ration for himself, but at an arbitrary price 
obtained by adding an arbitrary sum to the 
jobber’s price. 

A country client instructed a country broker to 
buy certain shares for him, A: the country broker 
instiaicled Ixmdon brokers, niemlx'rs of the Jjondoii 
Stock Exchange, who acted for them, to buy th<‘ 
shares, & they bought the shares from a jobber, 
adding to the price paid by them to the joliber 
their own commission, returning it to the country 
broker as “ net jirice.” The country broker sent 
to the client a bought note stating the price, but 
omitting the word ” nrd,” A:; ad<led his own 
commission ; & this was the usual course of dealing 
in other purchases or sales of shares. 

In an action by the country client to recover 
from the country broker the sums paid by him on 
the ground that the way in wMch the London 
brokers had returuial “ net prices ” had made 
them vendors & not brokers, it was found as a 


fact that the London brokers had acted as brokers 
& not as principals ; — Held : upon the authority of 
Aston V. Kelsey, No. 93. ante, pltf. was not entitled 
to recover. — B lakku v. Hawes Ac Brown (1913), 
109 L. T. 320 ; 20 T. L. IL 609. 

172. To repudiate contract — Company not regis- 
tered In England.] — Hunt, Cox & Co. v. Chamber- 
lain (1896), 12 T. L. R. 186, C. A. 

173. Recovery of guaranteed profit — Appropria- 
tion of stock not showing profit— Transfer to stock 
showing profit.] — Dutson v. Humbert Nephew 
Ar Co. (1909), Tirnes, Fob. 1. 


Sub-sect. 7. — Broker as Principal, 

A. In General. 

174. Rights of broker —To set up agency In de- 
fence to action.] — A., a broker employed by B. 
to sell ci'itain railw\ay shares, agreed wnth C., D.’s 
broker, to sell Ivim fifty share's, of which A. after- 
wards informed his elork at his office, who made an 
entry in the book as of a sale from A. to C. ; Ac a 
contract note, to the same effect, was sent to C. A. 
subsequently saw tlic entry in the book, Ac altered 
it by writing the name of B. as seller, Ac directed 
another not e to ho sent to (k, with the name of B. as 
seller. A fresh not e was accordingly sent the same 
evening or the next morning, but c! received them 
both together the next morning. C. did not 
return the first note, nor did A. request to have it 
returned. In an action brought by H. against A. 
for breach of the agreement., in not completing tbo 
sale, the judge who tried the cause left it to the 
jury to say whether the second note was a correc- 
tion of a mistake in the first., Ac told the jury that if 
deft, entered into a written contract in his own 
name, ho could not afterwards sot up that he was 
acting as broker merely, Ac although known to be 
a broker, if ho signed the contract in Ms own 
name, he w’as liable: — Held: (1) this was no 
misdirection, (2) evidence that it was the custom 
in Liverpool to send in brokers’ notes without 
disclosing the principal’s name, w*as properly 
rejected. — Mauee v. Atkinson (1837), 2 M. & W. 
440 ; Muip. Ac H. 1 15 ; 6 L. J. Ex. 115 ; 150 E. R. 
830. 

Annotations ’ — As to H) Refd. Ilicrfrlnn v Senior (1841), 8 

M. & W. 834 ; HnmMo r. Hunter (1818), 12 Q. H. 310 ; 

Holding V. Kihott (1800), r> H, A: N. 117. As to (2) Refd. 

Johnston v. Usboriio (1840), 11 Ad. A El /ilD ; Triioman 

V. Loder (1810), 4 Jur. 931 ; Spartah v. Benccke (1850), 

10 C. 11. 212. 

175. Signature of contract in own name — Broker 
liable- Although known to be broker.] — Magee 
V. Atkinson, No. 171, ante. 

176. .] — -If a broker sell stock, 

shares or debentures for an undisclosed principal, Ac 
sign the sold note as though ho were the real 
principal himself, he is responsible for any loss 
sustained by tbo purchaser through the fraud of 
such undisclosed principal, altbougli the purchaser 
may have been aware that be was buying of one 
who was dealing as a broker only. — Royal 

shares on the Melbourne Stock Ex- 
ebango by a verbal contract In accord- 
ance vith the nsune (t rules of the 
Exchange. After tbo sale pltf. paid 
C4?rtain calls due oii the shares, & 
brought an action against dofts. to 
recover tbo amount so paid: — Held: 
although defts. had bought the shares 
acting as brokers ic as agents for an 
undisclosed principal, they were per- 
sonally liable to indemnify pltf. lor 
his liability on the shares.— Wilcox 
V. CL,uacii & Co. (189Gk 21 V. L. It. 
C9L— AUS. 

1. Forgery of share transfer — 


Held ; ho could not aften\ards repu- 
diate the transaction, on tho ground 
tliat his order had not been Imple- 
mented, or t hat tho subject -matter of 
the transaction did not truly exist at 
tho date of th(j order, in respect of the 
pai’Uarnentary contract & suhscribeiN’ 
agreement not having been signed at 
that date by the broker. — Wilkie (on 
WiiKHiE) & Brown v. Micnir. (1849), 
21 So. Jur. 430.— SCOT. 

PART III. SECT. 2, SUB-SECT. 7. 

—A. 

h. General rule .] — A broker, though 


acting as siudi, wiU bo liable on 
a contract as a puncifial unless il 
appears on the face of tho contract, not 
only that he is a broker, hut that ho 
A\as acting merely ns a broker — 
Hamilton i\ Hi ll, Fiauick r. Ilut.L 
(1890), 19 N. Z. L. B. 49. -N.Z. 

k. Jty rule of Stock Ejcrhange 
Inuhcrs regarded as pt innpals—Iiroker 
bulling for undisclosed principal — 
IVhether liable to mdemnifu seller 
against calls.] — Pltf. oini)loyed his 
broker to sell certain shares. Defts., 
who were also brokers, acting for an 
undisclosed i>rlnclpul, bought these 
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Stock Exchange. 


Sect. 2. — Broker and client : Svb-sect. 7, A.. B.. 
C. & D.] 

Exchange Assurance Co. v, Moore (1863), 2 
New Bep. 63 ; 8 L. T. 242 ; 11 W. R. 592. 

177. Admissibility of evidence — As to real rela- 
tion of parties.] — (1) The general rule of principal 
& agent applied that the principal must provide 
his agent with the money to be paid (Lord 
Esher, M.R.). 

(2) The first question was what was the contract, 
or whether pltfs. contracted as agents or as sellers ; 
&, as to that, the offer in writing or the contract 
note could not bo taken as conclusive, but the 
evidence of the parties must bo considei’ed (Lord 
Esher, M.R.). — Stock & Share Auction 
Advance Co. v. Gauvioye (1887), 3 T. L. R. 808, 
i). C. 

Annotation 8 to (1) Reid. Barnard v. Foster (1915), 114 

L. T. 36. 

178. — — .] — ]ic Wrepord, Carmichael 

V. Rudkin (1897), 13 T. L. R. 153. 

B. Ciisiom to Treat Broker as Principal. 

179. Whether admissible in evidence.] — Magee 

Atkinson, No. 174, ante. 

180. Whether custom of London Stock Ex- 
change.] — Qu : whether a custom exists on tlie 
Jxindon Stock Exchange that a broker not dis- 
closing the name of the principal dealt with 
renders himself personally liable. — WiLDY v. 
Stephenson (1882), Cab. &*EI. 3. 

181. .] — -Gill r. Shepherd <te Co. (1902), 

19 T. L. R. 17 ; 8 Com. Cas. 48. 

182. Right of undisclosed principal to sue in own 
name.] — If a broker enter into a contract for an 
undisclosed principal, the latter may sue on such 
contract in his own name ; a rule of the exchange 
on which the contract was made, which declares 
that a contract, made by a broker for an undis- 
closed principal, shall be regaided as the contract 
of the broker only, does not control this right, even 
although the principal was cognisant of such rule. 
— Humphrey v. Lucas (1845), 2 Car. & Kir. 152. 

183. .] — The rule of the Stock Exchange, 

by which brokers are treated as principals in respect 
of contracts, entered into by them, cannot affect 
the rights of third parties, so as to prevent an 
undisclosed principal from suing in his own name. 
— Langton r. Waite (1808), L. R. 6 Eq. 105 ; 37 
L. J. Ch. 345 ; IS L. T. 80 ; 16 W. It. 508 ; on 
appeal (1869), 4 Ch. App. 402, L. J.T. 

C. Broker Employed to Buy. 

184. No right to make profit on price.] — A 

broker, instructed by a customer to purcliase 
shares at a price, is not entitled to make a [irolit 
by pui'chasing at a lower jirice, A delivering to the 
customer at the price originally named. — Thomp- 
son V. Meade (1891), 7 T. L, R. 098. 

185. .]— Johnson v. Ke^uiley, No. 125, 

ante. 

186. Whether client may repudiate con- 

tract — Parties in pari delicto.] — H., being employed 


by A., to purchase for him certain transferable 
shares in an unincorporated co., charged & received 
from him £25 beyond the market price of such 
shai'es at the time : — Held : an action would not 
lie to recover back tliis sum, the co. being within 
6 Geo. 1, c. 18, & the pai-ties in pari delicto. — Buck 
V. Buck (1808), 1 Camp. 647 ; 170 E. R. 1052, N. P. 

187. .] — Deft, discovered that pltfs., 

who were stockbiokers, but not members of the 
Stock Exchange, besides charging commission hod 
in their contract notes sent to him added something 
to the price at which they had really bought : — 
Held : he was entitled to repudiate such contracts. 
— Stance & Co. v. IjOWITZ (1898), 14 T. L. R. 468, 
a A. 

Anitotalions : — Folld. Nicbolaun v. Mansfield (1901), 17 
T. L. U. 259. Consd. JoliUBon v. Kearley. [1908] 2 K. B. 
82. Refd. Johnson v. Koarles’^, [1908] 2 li. B. 514. 

188. .] — Pltf. employed defts., who 

were outside stockbrokers, to buy sell & carry 
over stocks shares on the London Stock Ex- 
change. Defts., in the contract notes which they 
sent to pltf., btisides charging commission, added 
.something to the price at which the stocks were 
really bought or sold : — Held : pltf. was entitled 
to repudiate the contracts. — Nicholson v. Mans- 
field (.1.) & (!o. (1901), 17 T. L. R. 259. 

Aniudation : — CoDSd. Johnson r. Kcarley, [1908] 2 K. B. 82. 

189. No right to sell own securities — Transaction 
set aside.] — Wliei-e a person placed himself under 
the advice of a dealer in English A foreign funds, 
A the latter advised purchases & sales of stock, A 
it afterwards appeared that these purchases A 
sales were merely nominal transfers A ro-transfers 
of the dealer’s own stock, the difference being 
settled in account, it waii held that the ct, of equity 
rightly interfered to compel an account between 
the parties, A to set aside the transactions that had 
taken placfs on the girumd that the deaU*r stood in 
a situation of advantage which equity will not 
allow to an agent in dealing with his principal. — 
Rothschild v. JBcookman (1831), 2 Dow. A Cl. 
188 ; 5 Bh. N. S. 165 ; 6 E. K. 699, II. L. ; uffij. 
S. C. sub nom. Brookiman r. Rothschild (1829), 
3 Sim. 153 ; 1 \j J. O. S. Ch. 163. 

Annotation s •— Ooxx&ii. Bank of Bengal i'. Macicod (1849), 
5 Moo. Ind. Api>. 1. Apld. Matunu r 'I’n'dltmiok (1883), 
2 New Kei). 514 ; Tetley v. Hhund (1871), 25 L. T. 658. 
Distd. WarldeJl v, Bloekey (1879), 4 Q. B. U. 878. Consd. 
Ladywell Mining (’o. v. BrookPH, Lady well Mining Co. r. 
HupTEons (1887), 35 Ch. D 400, Apld. Kinpr, V^all & 
Benson v. Howell (1910), 27 T. L. 11. 114 ConBd. Kuldirz 
t>. Lainliert (1913), 108 L. T. 5G5 ; Armstronif r. Jackson, 
[1917] 2 K. B. 822. Refd. Robinson v. MoUett (1875), 
L. H, 7 H. L. 802 ; Cape Breton Co. (1884), 26 Ch. D. 
221 : Guy r. Churchill & Sim (1886), 2 T. L. H. 855 ; 
Guy V, Churchill & Siui (1889), 60 i<. '1', 740 , Johnson 
V. Kcarley, [1908] 2 K. B. 514 ; Chrlstoforldes r. Terry, 
[1924] A. C. 566. Mentd. Grand Junction Canal Co. v. 
Duuea (1850), 2 11. & Tw. 92. 

190. — - — .] — A. employed B., a stock- 

broker, to purchase some canal shares. B. 
apparently bought them from C., the ostensible 
owner, but who afterwards turned out to he a mere 
trustee for B. ITie ct. after a lapse of several years. 
A without entering into tlie question of the fairness 
of the price, hold tliat tlie transaction was void on 
grounds of pubhc policy, A set it aside with costs. — 


Whether broker personally liable .] — 
C’ooPLU r. Gakhi.ver (1902), 2 S, II. 
N. 8. W. 67 ; 19 N. 8. W. W. N. 64.— 

A US. 

m. liefusal of vendor of shares to 
deliver shares — Whether brokers justified 
in buyiny in market to fulfil contrart .] — 
8LIOO V. OSWIN (190 4), 23 N, Z, L. K. 
337.- N.Z. 



n. Name of nndiscloacd principal 
not discloscd—W ithin time limited for 


settlement by custom of Ontario Stock 
Kxehanoe — Liability of broker.] — 
Boc/lther V. Gzowski (Out.) (1898), 
29 8. C. U. 54.— CAN. 

o. .1 — Fisueh i>. Tauk (1891), 13 

N, Z, L. H. 682.— N.Z. 

p. Whether custom of Calcutta Stock 
Exchange .] — There is no custom la 
the stnek & share market in Calcutta 
that a broker should be treated as 
priuclpal both by buyer A seUer to 
w'hom ho would bo & whom ho could 
hold liable under the contracts. — 
Nanda Lal Roy v. Qubupada Haldak 


(192 4), I. L. R. 51 Gale. 588.— IND. 

PART III. SECT. 2, SUB-SECT. 7. 

— C. 

q. liroker buying for undisclosed 
prinmpal — Right to sue seller on failure 
to transfer.] — B.. through his brokers, 
sold shuroB to G.. G. being himself ft 
btf)ker, & acting for a principal, though 
at the time of the contract no principal 
was disclosed. In the “ sold note ” 
G. was named as purchaser ; — Held : 
G. in his own nam^ could maintain 
an action against B. for the non- 
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Gillett V. Peppercornb (1840), 3 Heav. 78 : 49 
E. R. 31. 

uinnotottons ApW. Bank of Bengal v. Maoleod (1849), 

6 Mo(k Ind. App. 1 ; Maturin v. Tredinnlck (I80:i). 2 

o ^ w Armstrong v. Jackson, [1917] 

2 x^« j3* oma* 

191. — .1-(1] Shares in several mines 

were advertised to be sold by C. ; M. bought them, 
paying the price of the shares to T., who repre- 
sented himself to be C.’s agent. The shares 
actually belonged to T. :—Held : the transaction 
was voidable. 

(2) M. gave a commission to T. to buy other 
shares for him. T. sold his own shares to M. : — 
Held : this transaction was also voidable.— 
MA'rURiN V. Tredinnk'K (1863), 2 New Rep. 514 ; 
9 L. T. 82 ; 12 W. R. 740. 

Annotation : — Generally, Reid, lie Mount Morgan (West) 

Gold Mine, Exp. West (1887), ao L. T. 622. 

192. .] — Where a broker, yjretending to 

execute a mandate to buy, sells his own property, 
the sale may be rescinded, notwitlistanding that 
the value of the things sold has decreased between 
the date of the sale A the date of the action for 
rescission. — Armstrong v. Jackson, 11917] 2 
K. B. 822 ; 80 L. J. K. B. 1375 ; 117 L. T. 479 ; 
33 T. L. R. 444 ; 01 Sol. Jo. 031. 

Annotation : — ^Mentd. Collins v. Hopkins, [1923] 2 K. B. 617. 

193. Profit to be repaid.] — B. undertook 

to obtain shares for K. in a co. at the price of £3 
]>er sJjare, A, subsequently sliares were transferred 
to him, of which B. was the concealed owner, he 
having bought them two days y)reviously at £2 per 
sliare. K. parted with most of such shares to 
other persons. (Jn a bill filed by K. against B., 
praying that B. might be decreed to I'epay the 
difference between (lie jirice paid by B. A that paid 
by K, to B. for such shares, or, in the alternative 
that the transaction might be set aside : — Held : 
there was a fiduciar>' relation between B. A K., A 
B. must I'cpay the yiro/it made by him to K., A 
also ])ay the costs of the suit. — K imher v. Barber 
(1872), 8 Ch. App, 50 ; 27 L. T. 52(5 ; 21 W. K. 
05, L. ('. 

A7\notation Morlson r. Tbompbon (1874), L. 11. 

9 Q. B. 480. 

194. When not receiving remuneration.] — 

An agent instructed by Ids ])rlncipal to buy shares 
cannot himself sell shai’es t-o tlie principal, not- 
withstanding that he may not bci remunerated for 
the sale. — ^King, Viau. A Benson v. Howeij. 
(1910), 27 T. L. R. 114, G. A. 

196. Fraud — Statute of Limitations.] — Rltf. 

claimed to set- aside certain tjansactions whitJi 
he had entered into Mutli deft, who was his stock- 
broker, with regard to certain sliares, on the 
ground that deft, had fraudulently represented 
that he would act in pltf.’s interest with reference 
to the transactions, whereas ho had in fact acted 
as principal, A had sold hi.s own shares to pltf. 
The jury foimd t.hat pltf. was induced to pur- 
chase the shares by the false A fraudulent rejire- 
sentations of deft. The transactions took place 
between Nov. 1905, A Aug. 1900, but pltf. did 
not discover the fraud till July, 1912. The action 
was commenced in Nov. 1912: — Held: when 
once fraud is established the rights of the party 


defrauded are not affected by Stat. Limitations 
so long as he remains, without any fault of his 
own, in ignorance of the fraud, A therefore pltf.’s 
claim was not baiTed by the statute. — O elkers 
V. Ellis, [1914] 2 K. B. 139 ; 83 L. J. K. B. 668 ; 
110 L. T. 332. 

Annotations : — Consd, OBgood v Suudcrlaud (1914), 111 L. T. 

629. Retd. Armstrong v. Jackson, [1917] 2 K. B. 822. 

D. Broker Envployed to Sell. 

196. Right to buy client’s securities — At current 
market price — Transaction set aside.] — Roths- 
child V. Bkookman, No. 1 89, ante. 

197. Immediate market sale detri- 

mental to client — Client not to be prejudiced.] — 
Whore there is an opem account between a broker 
A his client, the broker is entitled, on the death of 
the client, to close tlie accoimt at once A to sell all 
shares in respect of which lie has entered into 
contracts on oc'half of the client. Although the 
broker cannot properly sell the shares to himself, 
yet, wlion tlie circumstances are such that an 
mimediate sale uiion the market would be detri- 
mental to the intere^sts of the client’s estate, the 
broker may, if he pleases, take over the shares at 
a valuation based on the mai'ktit prices of the day, 
provided that by so doing tlie estate of the client 
IS not prejudiced, -lie EiNLW, Wilson (G. S.) A 
Co. V. Finlay, [1913| 1 Gh. 505 ; 82 L. J. Gli. 295 ; 
108 L. T. 099 ; 29 T. L. R. 430 ; 57 Sol. Jo. 444, 
G. A. 

198. Right to make profit on price — Whether 
client may repudiate contract.] —Nicholson v . 
Mansfield (J.) A Go., No. 188, aide. 

199. Sale to undisclosed principal — Principal dis- 
claiming — Liability of broker for negligence.] — 

l‘ltfs., sharebrokers at Jvceds, employed deft., a 
sliarebrokiT at Manchester, to sell certain shares in 
a railway co. Deft, returned for answer that ho 
liad done so, inclosing a sold not e, winch stated the 
pm’chasc to bo for the settling day, Oct. 15. On 
Oct. 2, pltfs. requested the name of the purchaser 
immediately, as the shares wer<‘ going uj) ; to 
which deft, replied tliat the shares being sold for 
Oct. 15, tlie buyer refused to giv^o the name until 
then, but if ])ltfs. Jiad any reason to doubt the 
integrity t)f their px-mcipal, tlioy Jiught at once 
transfer tlie shares into the name of R. A he deft, 
would he at tlie expertso of retraiLsfer. After Oct. 
14, the pi'ice of shares in the r-ailway co. in question 
began to fall, A, in reply to a demand from pltfs. 
on Oct. 21, deft-, gave F. as tiio name of the pur- 
chaser. It appeared that in tlie bought note to 
F. no mention was made of tlie settlmg day, but 
that pltfs, liad applied to him for payment, but he 
disclaimed all knowledge of thorn in the transac- 
tion, A referred tliem to deft. Pltfs. having sued 
deft, as the purchaser of these shares : — Held : 
the action was not maintainable, even assuming 
the variance hotw'een the bought A sold notes to 
be material ; A, scrnble : pltf.’s remedy, if any, was 
against deft, for negligence. — W jialley v. Davison 
( 1840), 10 Jur. 573. 

200. Full disclosure that brokers selling as prin- 
cipal — Assent of client.] — EioUs A Co.’s Trustee 
V. Watsijajm (1923), 155 L. T. Jo. 303. 


transfer of the Bharcs.— GARRm’ v. 
Bird (1872), 11 N. S. W. S. C. K. (L.) 
97.— A US. 

r. Liability on contraci .\ — A Btock- 
brokor buying sbares fur a (JisolOBod 
principal la not liable on the eontraet- 
— Lank n. MAiiryN (1894), 1.6 N. S. W. 
L. R. (L.) 144 ; 10 N. S. W. W. N. 191. 
— AUS. 

t. Admiasibilitu of evidence — To 
coTtiradict Imiohi notes .) — Jackson v. 


Allan (1895), 11 Man. L. R. 96.- 

CAN. 


B. No right to sjx'cuUite with customer’s 
'onrg.] — Dkslaciukks v. Furgkt 
;,>uo.) (1907), 4 E. L. R. 363.- CAN. 
b. No right to sell own securities 
-No arfton lies against customer to 
•cover loss sustained on securities .] — 
Inhere pltfs.’ brokers were employed 
y deft, to pnrcliaao certain stock, & 
>ld him stock ovraed by themselves 


upon vhich they made a profit without 
first disclosing the (act. they could not 
recover froiii deft, a loss sustained 
upon such stock, although they claimed 
that the sales in question were per* 
rnitted by the rules of the Exclionge, 
— Playfair r. Cormapk (^1913), 24 
O. W. K. 988 : 5 O. W. N. 35 ; 13 
IL L. R. 816.— CAN. 

c, .] — Black v. Gkdukw (1914), 

20 R. L. N. S. 474.— CAN. 
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8i5ct. 3.— OJENT and JOBBER. 

201. Contract interpreted according to usage of 
Stock Exchange.] — Grissell t\ Bristowe, No. 
304, pofif. 

202. .] — Deft., tlirough his brokers, pui*- 

chased on the Stock Exchange of a jobber 100 
shares in a joint stock co., limited, for May 15, 
1860. On the name day. May 11, the brokers 
handed a ticket, witli deft.’s name as the buyer to 
the jobber. This ticket having been, according 
to the custom of the Stock Exchange, divided, a 
“ split ” for fifteen shares came tlnough various 
hands to the broker of pltf. who was the registered 
holder of fifteen shares, & had, through his broker, 
sold fifteen shares to another jobber for delivery 
on the same May 15. On the receipt of deft.’s 
name pltf. executed a transfer of tlie shares to 
him, pltf.’s broker handed the transfer & the 
cei-tificates of the shares to deft.’s brokers, who 
accepted them on behalf of deft., paid iiltf.’s 
broker the price. Deft.’s brokei-s in handing in his 
name acted by the express authority of deft., 
& in accepting the transfer & paying the price 
they actod according to the custom of tiic Stock 
Exchange, though without any express authority of 
deft. The co. stopped payment on May 10, 
on May 11a petition was jiresented, an order of 
the (’t. of Ch. for winding up the co. wius after- 
wards made. On May 18 deft, refu.sed to accept 
the shares, & pKf. was afterwards compelled 
to pay a call as the registei'ed holder of the shai*os, 
upon which he brought an action against deff. 
for not indemnifying him against the calls : — Ile/d : 
deft, was bound by the accejitance of the transfer 
by the brokers on his behalf payment of the 
price ; a contract then arose between pltf. A: 
deft., by which deft, was bound to indemnify pltf. 

Wliere a contract for the purchase «.t sale of 
shares has been entered into between individuaks 
tlirough their res{)eetive brokois or with tlie iider- 
vention, as purchasers or selleis, of jobbers, 
members of the Stock Exchange, the lawful 
usages &■ rules of the Stock Exeliangc are incor- 
porated into A become pai-t ])aicel of all such 
contracts, & the rights & liabilities of individuals, 
parties to any such contracts, aie determined by 
the opei-ation upon the contracts of these rules «k. 
usages (Keu.y, C.B.j.—BowiUNo v. Shepherd 
(1871), L. H. 6 Q. B. 309 ; 40 L. J. Q. B. 129 ; 24 
Jj. T. 721 ; 19 W. R. 852, Ex. t^h. 

Annutati(m : — Apld. Platt V. Howe & Mitchell (1909), 29 

T. L. U. 49. 

203. Privity of contract between client & jobber.] 

~ Rus.seij. Brothek-s V. Bendigo Goldfields, 
Ltd. (1896), Timcf<^ Nov. 28. 

204. .] — Bell v. Plumjjly (1900), 16 

TLB 303 

205. — ~ Right of client to sue jobber.] — In 

th e case of transferring .stocks, it is very often done 
by brokers without the jirmcipal’s being so much 
as mentioned, jet lu; may maintain an action 
against the person to whom the stock is transferred 
(Lord H uidwicjce, C.). — Lisset r. Reave (1742), 
2 Aik. 394 ; 26 E. R. 638. 

206. Specific performance.]— Coles 

V. Bristowe, No. 251, post. 

207. Right of jobber to sue client.] — 

J }tdchHaius atsHU7)i2)8d for stock sold & caused to 
he transferred by pltf. to deft,, As by deft, duly 
accepted. Plea, that the stock alleged to bo 
cau.sed to be transferred was so caused to be 
Iransferred by Mi^tue of an agreement with pltf. 
for tb(‘ transfer of the same, in consideration of 
£4,531 5.'f. to he therefore paid to pltf. for tlie same ; 
•fc that, at the time of making such agreement, 
pltf. was not actually possessed of or entitled to the 


stock in his own right, etc. ; by means whereof 
the said contract became & was null & void : 
Held : on error brought upon the judgment of the 
Ct. of Exch., that tlie plea was no answer to 
action. — M'Oallan v. Mortimer (1842), 9 M. & W. 
636; 11 L. J. Ex. 429; 6 .Tur. 196; Ex. CIl : 
affg. 8. C. sub noni. Mortimer r. M‘Callan (184U), 

Distd. Niobolson r. Goocli (1856), 5 K. & B, 
999. CODSd. Caldor V. Dobell (1871), R. 6 C. 1 . 480. 
Reid. GriBBell v. Briatowe (1808), L. K. 3 C. 

Langton v. Waito (18G8), L. R. 6 Lq. Mentd. 

Oucknoll V. Trueman (1842), 9 M. & W. ^84 ; Thorny «. 
Fredricku (1847). 10 Q. B. 775 ; R. y. Manwarl^ (1850) 
Deara. & B. 132 ; Owmor v. Beehive Spinning Co., [1914] 
1 K. B. 105, 

208. .] — Russell Brothers v. 

Bendigo Goldfields, Ltd. (1896), TiiwA, Nov. 28. 

209. Default of broker,] — Bell v. 


Plumbly (1900), 16 T. L. R. 393. 

210. •] — 8TONBHAM 


& Mes- 


senger V. Wyman, No. 392, post. 

211. Jobber acting as principal — Right of client 
to direct closing of account.] — Ridsdale v. 
Universai, Stock Exchange, Ltd. (1895), 11 
/jp 328 

Discharge of jobber’s liability.] — Sec I’arfc IV., 
Sect. 7, sub-scct. 2. %)ost. 

ElTect of default of broker.] — See Part VL, 
Sect. 1, 7 


Sect. 4.— VENDOR AND PURCHASER. 

212. Warranty of genuineness of documents.] — ■ 

Westbopp V. Solomon, No. 232, post. 

213. .] — Smith Reynolds, No. 350, post. 

.] — Sec Stock Exchange Rules, 1911, r. 

112 ( 1 ). 

214. Relief of vendor from subsequent liability — 
Duty of purchaser.] — Wynne v . Price, No. 300, 

^Vrivlty of contract.] — See ( Joivlpanies, Vol. IX., 
pp. 329, 330, 350, Nos. 2074-2079, 2213. 

Rights of parties Inter se.] — See Companies, 
Vol. IX., pp. 350-354, Nos. 2212-2236. 

Right of seller to indemnity.] — See Companies, 
Vol. IX., pp. 328-331, Nos. 2068-2088, Vol. X., 
pp. 956, 957, 1068, Nos. 6559, 7479. 

Effect of winding up.]— .SVr Companies, Vol. 
IX., pp. 395-398, Nos. 2516-2543. 

Commencement of liability — Release of Inter- 
mediaries.] — See Part IV., Sect. 7, sub-sect. 2, post. 


Sect. 5. — RUNNERS. 

Sub-sect. 1. — In General. 

215. Nature of contract — Employinent.]— Pltfs., 
who were stockbrokers, entered into an oral 
agreement with deft, that he sliould introduce 
clients to them, <fe that pltfs. should transact 
business on the Stock Exchange for the clients 
thus introduced, upon the terms that, as between 
pltfs. & deft., deft, should receive half the com- 
mission earned by pltfs. in respect of any trans- 
actions by them for any clients introduced by 
deft., Ac that he should pay to pltfs. half of any 
loss which might be incurred by them in respect 
of such transactions. Pltfs. claimed to recover 
from deft, half the loss which they had incurred 
in Stock Exchange transactions wliich they liatl 
entered into on behalf of one R., who had been 
introduced to them by deft. : — Held : deft, having 
an interest in the transactions, equally with pltfs. 
& the main object of the contract being to r^ulato 
the terms of deft.’s employment, the principle 
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of Couturier v. Ilaaiie (1852), 8 Exch. 40, applied, 

& the contract was not within Stat. Frauds, s. 4, 

& the action was maintainable, though the con- 
tract was not in writinj?. — S utton & (Jo. v. Grey. 
[1894] 1 Q. B. 286 ; 03 L. J. Q. B. 633 ; 09 L. T. 
073 ; 42 W. B. 195 ; 10 T. 1^. B. 96 ; 38 Sol. Jo. 
77 ; 9 B. 106, C. A. 

Annotations : — Mentd. Guild v. Conrad (1894), 42 W. P. G42 ; 
Harburg India Pubbor Comb Co. n. Martin, [1902] 1 K. B. 
778 ; Davys v. Boswell, [1913] 2 K. B. 47. 

216. .] — Pltf. was a “ lialf-commission 

man ” & defts. were stockbrokers & members 
of the London Stock Exchanj>:e, an agreement 
was made between the parties that pltf. should 
have a share of the commission on orders intro- 
duced by pltf. executed by defts. Pltf. had a 
seat in defts.’ ofYlce, was paid by commission, 
& not by salary, for helping to carry out the busi- 
ness in the office. Pltf., having left defts.’ service, 
brought an action against them to i-eco\ er a sliaro 
of the commission earned by them on transactions 
which they, as brokers, had entered into, after 
he had left their service, on behalf of pomons whom 
he had introduced to them during that service : — 
Held : the agreement was one which gave ri.se to 
the relationship of employment, & as there was no 
evidence that the parties had agreed that com- 
mission was to be paid for an indefinite period 
after the employment should cease, ])ltf. was not 
entitled to commission on orders given after the 
termination of his employmenf,, but where during 
Ids employment orders had been given to open 
<k carry over stocks pltf. was entitled to com- 
mission on tho.se transactioms until they were 
closed. Bickley r. Bkownino, Todd A Co. 
(1913), 30 T. L. B. 134. 

217. Guarantee.] — S utton A Co. v. Grey, 

No. 215, a)}tc. 

218. Partnership,] — Sutton A Co. v. 

Grey, No. 215, «n/c. 

219. Authority to bind broker — Acceptance of 
orders by broker — Whether sufficient holding out.]-^ 

— Defts., a firm of stockbrokers, had in theh 
employ a clerk to whom they' allowed commission 
upon orders introduced by' him to them & accepted 
by them, but who was not authorised himself to 
accept orders on their behalf. On three occasions 
jdtf. gave orders to tlie clerk for the purchase of 
shares by defts. on pltf.’s behalf, which orders were 
transmitted by the clerk to di'fts., who executed 
them & sent to pltf. bought notes in respect of 
the shares so purchased. No intimation was 
given by' didts. to pltf. that they accepted the 
erders prior to their execution by defts. In pay- 
ment of tlic price of the first two lots of shares 
])urchased pltf, drew a cheque payable to defts.’ 


order which he gave to the clerk, who delivered it 
to defts. The third lot of shares was paid 
pltf. in a similar manner, with the exception that 
the cheque was drawn to the order of the clerl^ 
Defts. received the cheques & credited pltf. with 
the amount of them. Orders for the purchase 
of other shares by defts. were subsequently 
given by pltf. to the clerk, who did not transmit 
them to defts., but made out & handed to pBf* 
bought notes purporting to show purchases of 
shares in pursuance of the orders, & to be fiigned 
by defts., which were forgeries. Pltf. gave him 
cheques for the supposed prices of tlie shares 
which lie misapplied to his own use : — Held : upon 
the above-mentioned facts there was no evidence 
for a jury of a holding out by defts. to pltf. of the 
clerk as authorised to enter into contracts on 
their behalf, k,, therefore, defts. were not liable 
in respect of tiie orders subsequent to the fi^I' 
three. — Spooner v . Browning, [1898] 1 Q. B. 528 ; 
07 li. .T Q. B. 339; 78 L. T. 98 ; 40 W. R. 300 ; 
14T. L. R. 215, C. A. 


Sub-sect. 2. — Bight to Gommission. 

220. Charges over «Sc above contango — Whether 
custom of Stock Exchange for runner to share.]— 

There is no custom of the Stock Exchange whereby 
“ half-eommis.sion man ” ran claim a half share 


a 


of the .small extra charge for expenses made by the 
broker ovor (te above the ordinary continuation 
charge or contango which is receivable by the 
“ jobber.” — VoN Taysen v. Baer, Elltssen & 
CJo. (1910), 50 Sol. Jo. 221. 

221. Orders given after termination of empioy- 
nient.]— Bicklry v. Browning, Todd & Co., 

No. 210, ante. _ ^ 

222. Orders given to open & carry over — Com- 
mission until transactions closed.] — Bickbey v. 
Browning, Todd & Co., No. 216, ante. 

223. Effect of closing of Stock Exchange.]— 
By an agreement between pltf. & defts, the latter 
agreed to pay to jiltf. half commission on all 
business introduced by iiirn, subject to a certain 
minimum. During the currency' of the agreement 
ilie Stock Excliange was closed for some months 
owing to the war. In an action on the agreement 
pltf. contended t hat 1 [jo agreement m effect entitled 
him to a salary, wliether the Stock Exchange was 
closed or not :—Hrld : it was an implied term ot 
the agreement that to entitle pltf. to remuneration 
the Stock Exchange should remain open, & pitt. 
was not entitled to recover.— Bebthoud r. 
ScHWEDER & Co. (1915), 31 T. L. B. 404. 


Part IV. — Course of Business. 


Sect. 1. — RULES AND CUSTOMS. 

Sub-sect. 1. — Rules. 

224-. Whether binding on client— By virtue of 
employment of broker on Stock Exchange.] — 

Bayley V. Wilkins, No. 31, ant£. 

225. .] — Taylor v. Stray, No. 118, 

ante. 


53, ante. 

227. — 
313, post. 

228. — 
ante. 

229. — 


-Morrice V. Hunter, No. 

.] — HODGKINSON V. KELLY, No. 

.J — Forget v . Baxter, No. 32, 

.1 — Deft, instructed Stock 


PART IV. SECT. 1, SUB-SECT. 1. 

224 i. Whether binding on client By 
virtne of employment of broker on 
Stock Exchange.}— Held : tlio copy of 
the rules of tho Stock Exehancft* whs 


lKl\tly received m evidence. 
avJnfi: authorised i»Itf. to huy on the 
lock Exebanffe, is boujid by such 
ales — -Palmkti v. TTrw Aim (1880), 

N. S. W. L. B. 29fi ; 3 N. S. W, W. N. 

O. --AUS. 


224 ii. 

KiELY, Smith A: 
O. L. K. 294 : 14 O 

224 Hi. - 

SUTIIKHI.AND &: ( '(). 

(JR.'!.— CAN. 


— McMahon v. 
Amos (1918), 43 
W. N. 31.'). —CAN. 

1— Buknnan V. 
[192r)1 2 D. L. R. 
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Sed. 1. — Rules and customs : Suh-aecta. 1 2, A.. 

Exchange brokers to buy for him certain shares, 
& the brokers purchased a larger number of the 
shares from pitfs., who were an issuing house 
&- who sold as principals. The brokers then 
allotted some of these shares to deft, in their 
books. The brokers had bought from pitfs. to 
greater advantage tlian they could have bought 
from a jobber & they had no interest in the sale 
of the shares except to earn a commission from their 
clients. The contract notes showed that the 
brokers had piirchased from non-members of the 
Stock Exchange. In an action by pitfs. against 
deft, to recover the price of the shares : — Held : 
a general authority given to Stock Exchange 
brokers to buy shares was an authority to buy 
in accordance with the rules of the Stock Exchange 
& as the rules had been complied with pitfs., 
though non-members, were entitled to recover. — 
Union & Khodesian Trust, Ltd. v. NeviliJ': 
(1917), 33 T. L. R. 245. 

230. Effect of principal’s Ignorance of 

rules.] — Sutton v. Tatitam, No. 112, ante. 

231. Where rules Illegal or un- 

reasonable.] — A person who employs a broker to 
sell shares on the Stock Exchange authorises such 
broker to make a contract of sale in accordance 
with the rules & regulations there in force, & under- 
takes to indemnify the broker against any lia- 
bility incurred by him under those rules, unless 
the rules relied on by the Itrokor are either illegal 
or unreasonable, & not known by the principal. — 
Barker v. Edwards (1887), 57 L. ,1. Q. B. 147 ; 
4 T. L. R. 92, ('. A. 

FoUd. Smith v. Reynolds (1892), OG L. T. 

808. 

232. Rule made after particular trans- 

action.] — On Mar. 10, 1847, A. employed B., a 
sharcbi*oker & member of the London Stock 
Excliangf , to sell for liim certain documents which 
pui'portcd to be scrip or certiiicates, each for 
fifty shares, in a projected railway co. On Mar. 27 
B. sold these certifleatcs U) & handed over the 
proceeds t-o A. The certifioaL^s being subsequently 
found to be forged, B. was, on May 11, called upon 
& obliged to pay, pursuant to a resolution of a 
committee of the Stock Exchange, to C. a certain 
agreed value as for genuine certificates of that co., 
& which considerably exceeded the price foi* which 
he had sold the spuiious certificates. 

In an action by B. against A. to recover the sum 
so paid by him to ()., the declaration contained a 
special count averring a promise by A. that the 
certificates were genuine, & a count for money 
paid. Upon the latter count, A. paid into ct. 
the sum he had received on the original sale, with 
interest : — Held : ( 1 ) B. was not entitled to recover 
upon the special count, there being no promise, 
express or implied, tliat the certificates were 
genuine ; & under the count for money paid, 

B. was only entith'd to recover tlio amount actually 
paid by him to A. ; (2) the resolution of the com- 
mittee of the Stock Exchange, made after the 
transaction was completed, however it might bind 
the members of that body, could not affect A. — 
Wertropp V. Solomon (1849), 8 C. B, 345 ; 19 
L. J. C. P. 1 ; 13 Jur. 1104 ; 137 E. R. 542. 

Annoiations : — Generally, Mentd. Jeffreys v. Fair (187C), 36 

L. T. 10 : Raphael v. Burt (1884), Cab. & El. 32r.. 

233. -.] — Benjamin v. Barnett, 
No. 18, arde. 

234. .] — (1 ) Four exors. holding 

stock in their names directed their solr. to sell the 
stock. The solr., in the name of his firm, gave 
to a stockbroker whom the solr. had employed 


in Stock Exchange speculations directions to sell 
the stock. The stock was sold by the broker, & 
the solr. returned to the stockbroker transfers 
of the stock, with receipts indorsed, signed by the 
four exors. The sale was completed, & the 
stockbroker sent to the solr. a cheque for part 
of the purchase-money for the shares, & carried 
the balance on the transaction to the credit of 
the solr. in the account between them, which 
account was afterwards settled by a payment 
made to the stockbroker : — Held : under the 
circumstances, the stockbroker must be held to 
have had notice that the shares were not the pro- 
perty of the solr., & that, though the solr. had from 
the exors. authority to receive the purchase-money, 
payment to him, by giving him credit in an account 
between them, was not sufficient to discharge the 
stockbroker, who remained liable to the exors. 
for the balance. 

(2) The sale was made subject to the Rules of 
the Stock Exchange, & the stockbroker alleged 
that by those rules the broker could recognise 
only the person employing him, & obey his direc- 
tions as to the disposal of the proceeds of a sale : — 
Held : the Rules of the Stock Exchange applied 
only t-o the sale on the Stock Exchange, & not to 
subsequent transactions. 

(3) What was the extent of S.’s agency for pitfs. 
It appears from the letter of June 28, that the 
transfers were sent by S. to [deft.] on that day, 
& that the receipts on those transfers were signed 
by plf fs. That would, in my judgment, import an 
authority in the p(‘rson who was allowed to 
transmit these receipts liimself to receive the money 
as money. Pitfs., in the statement of claim, say 
that as to such i)art as was paid in cash or in dis- 
charge of a call properly payable by pitfs., they are 
willing to accept sucli payments os payments made 
to themselves or on their account. That appears 
to be a distinct admission that S. was armed with 
authority from pitfs. to receive the ]3urchasi;- 
money by an actual payment in cash, but no 
further (Fry, .T.). — Pearson v. Scott (1878), 9 
Ch. D. 1 98 ; 38 L. T. 747 ; 20 W. R. 790 ; suh nom. 
Pierson v. Scott, 47 L. J. Ch. 705. 

Annotations: — As to (J) Reid. Bradford v. Price (192.3), 92 
L. J. K. B. 871. As to (2) Reid. Blackburn r. Mason 
(1893), 68 L. T. .510 ; AnderHon v. Sutberlantl (1897). 13 
T. L. fi. 163. Generally, Reid. Hlno v. Stoauisbip Inace. 
Hyiidlcato, Tlio Netberholuio, Glen Holme Sc Rydal 
Holme (189.5), 72 L. T. 79. Mentd. I'ap6 v Westaoott, 
f]894J 1 Q. B. 272; Walker v. Barker (1900), 10 T. L. R. 
393. 


235 . Printed rules & regulations.] — 

Benjamin v. Barnett, No. 18, ante. 

Indemnification of broker against 

loss.] — See Nos. 80-94, ante. 

236. Whether binding on outsiders — Rule In- 
volving violation of law.] — (1) DilTerences are 
payable only by virtue of the Stock Exchange 
Rules (.James, L.J.). 

(2) Either the rules of the Stock Exchange are 
binding on outsiders or they are not. If they are 
binding they are binding in their entirety. If they 
are not binding or are in any way a violation of the 
law of bkpey. — what we call a fraud on the law 
of bkpey.-— they are utterly void & of no effect 
against the outside world (.Tames L..T.). — Re 
Pi,UMULY, Hx p. Grant (1880), 13 Oh. U. 007 ; 
42 L. T. 387 ; 28 W. R. 765, C. A. 

Annotations : — As to (2) Apld. Lovltt V. Hamblot. [1901] 2 
K. B. 53. Reid. Beckhudson & Glbbe v. Hainblot, [19001 
2 Q. B. 18. Generally, Reid. King v. Hutton, [1899] 2 
Q. B. 555 ; Anderson v. Board, [1900] 2 Q. B. 260 ; 
Jte Woodd, Ex p. King (1900), 82 L. T. 604 ; Ratcliff & 
Dcaltry v. Mendelssohii, [1902 1 2 K. B. 653. 

237. .] — Levitt v. Hamblet, No. 21, ante. 

238 . Rule applicable to domestic forum.] 

— lyEviTT V. Hamblei’, No. 21, ante. 
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Part IV. — Course of Business. 


On default of broker.]— 5'ee Nos. 393-395, 

post. 

239. Power of Committee to alter rules.] — Union 
O oBPN., Ltd. v. Charrington & Brodrick, No. 16, 
ante. 

240. .]— Barnard v. Poster, No. 16, ante. 


Sub-sect. 2. — Customs. 

A. In Geyieral. 

See, generally. Customs Usages, Vol. XVII., 
pp. 1 et seq. 

241. Admissibility of evidence — Custom not to 
insert principaPs name in contract note.] — Magee 

V. Atkinson, No. 174, ante. 

242. Custom existing at place other than 

where contract made.] — Jonp:s v. Ci^auk (1847), 8 
L. T. O. S. 617. 

As to time of delivery.] — See Sect. 7. sub- 
sect. 4, ^st. 

243. Existence of custom — Whether question for 

Jury — Custom not universal.]— PKf,, throuc:h his 
broker, sold to deft., a stock jobber, a number of 
shares in a bank. On the same day the jobber 
gave to pltf.’s broker a ticket with the name of G. 
upon it, as the intended purcliasor, & which name 
liad been passed to him from another jobber in the 
usual manner according to the course of business 
on the Stock Exchange. Pltf. executed a transfer 
to G., whose name was regisierod as a sharefiolder. 
The bank being wound-up it was discovennl that 
at the time G.’s name was jiassed to })llf. as the 
transferee of the shares lie was an infant, A by 
order of the of Ch. pltf.’s name was jilaced 
upon the list of contributories in his stead. To an 
action brought by pltf. against deft, to indemnify 
liim for the amount of calls paid, in consequence of 
being replaced on th(‘ list of contributoiii's, deft, 
jileiuled that he was discharged from his liability by 
the usages of the Stock hlxchange. The jury found 
that it was not pai’t of the usage of the Stock 
Exchange that, if there be several inteimediato 
sales betweim the first seller A the last buyer, As 
the first sidlei* receive tlio price of t he shares A. 
transfer them to tlie last bujer, the intermediate 
buyers are ii-responsible when the name of the 
transferee which was jiassed was that of a jiorson 
legally iniiaiiable of being registered : Held: 
(1) the judge was riglit in leaving the jury to say 
what was t.h(‘ usage of the Stock Exchange, for it 
it/ is not so universal an usage as to be binding 
upon all persons dealing there ; (2) the jobber, 

until he has passed to the purchaser the name of a 
person who is legally capable of contracting, & 
who has given authority for the use of his name as 
transferee, is not discharged, notwithstanding the 
rules Ac usages of Stock Exchange to the contrary. 
—Dent v. Nicklvij.s (1873), 29 L. T. 636 ; 22 

W. R. 218 ; a,ffd. (1874), 30 J.. T. 641, Ex. Gh. 

Antwtation -Generally, Mentd. Kellock v. Enthovon (1874), 

43 L. J. Q. B. 90. 

B. Whether Binding on Client. 

244. Whether binding by virtue of employment.] 

— Pollock v. Staples, No. 117, ante. 


245. — — .] — Hawkins v. Maltby, No. 329, 

post 

246. .] — Bowring v. Shepherd, No. 202, 

a)de. 

247. .J - NICKALT.S V. Merry, No. 308, post. 

248. — LEViT-r v. Uamblet, No. 21, ante. 

249. Effect of client’s ignorance of custom.] 

— Bayuffe V. Butterworth, No. 113, anl£. 

250. .]— Blackburn v. Mason, No. 

370, post. 

251. Benjamin v. Barnett, No. 

18, ante. 

252. Custom disregarding provisions 

of Leoman’s Act, 1867 (c. 29).]— Seymour v. 
Bridge, No. 59, ante. 

253. — -,] — Perry v. Barnett, 

No. 90, ante. 

254. Effect of private instructions to broker.] 

— Pltf., a holder of 200 shares m a co., by his 
brokers, contracted on the Stock Exchange for the 
sale of that number of shares to the defts. who 
were jobbers, for a future day called settling day. 
Before the settling day the jobbers, on a day 
called the name day, in accordance with the 
custom of the Stock Exchange, gave to the vendor’s 
broker the names of seventeen persons as ultimate 
purcliasers, to whom the shares were to be trans- 
ferred in dillerent parcels. The brokers of the 
vendor accordingly prepared seventeen deeds of 
transfer, got them executed by the vendor, & on 
settling day handed them At; the share certificates to 
the jobbers, wlio thereupon paid the price agreed 
uiion. In t-lio meantime the co had stopped pay- 
ment Ac was ordered to be wound up. The seven- 
teen transferees, through their brokers, had paid 
their pm-chase-money to the jobbers, & had re- 
ceived but not executed the deeds of transfer, & 
pltf., whoso name remained on the list of share- 
lioldms, was obliged to j>ay calls on those shares. 
Pltf. thereupon filed a bill against the jobbers, 
claiming indemnity against the calls '.—Held : the 
contract between pltf. Ac the jobbers must be 
interpreted according to the rules of the Stock 
Exchange, A after the jobbers had paid to the 
vendor his purchase-money, Ac given the names of 
i-ransfcrces to whom the vendor executed transfers, 
Ac after those transferees, tlirough their brokers, 
had received the transfers & paid their purchase- 
money to the jobbers, the liability of the jobbers 
ceased, & the bill was dismissed. 

No ])ri\ato instruction given to pltf.’s brokers 
could limit the general authority which by employ- 
ing them as his brokers to sell on the Stock Ex- 
change, he gave them to sell according to the 
custom of the Excliango {per (hat.). — C oijes v. 
Bristowe (1868), 4 (4h, App. 3 ; 38 L. J. Oh. 81 ; 
19 L. T. 403 ; 17 W. R. 105, L. 0. Ac L. JJ. 

Annniattonn : — Distd. Cruse v. Paine (1869), 4 CJh. App. 

441, Apld. Hawkins v. MaJtby (1869), 4 <jh. App, 200 ; 

Street r. Mortfan (1869), 21 L. T. 432 ; Bowring v. 

Shepherd (1871), L. R. 0 Q. B. 309. Consd. Maxted v. 

Paine (180), L. K, 6 Exch. 132; Merry v. Niokalla 

(1872), 7 Ch. App. 733. Apld. Lorlug: t>. Davis (1886), 

32 Oh. 1), 623. Reid. Sheppard v. Murphy (1868), 16 

W. 11. 948 ; Re Asiatic Bankhiif Corpn., lloyaJ Bank ol 

India’s Case (1869), 4 Ch. App. 252* Davis v. Haycock 

(1869), L, It, 4 Exoh. 373 ; AUen v. Graves (1870), L. R. 

6 (J. B. 478 ; Maynard v. Eaton (1873), 9 Ch. App. 416, n. : 

Neilson v. James (1882), 9 Q. R. D. 546. 


PART IV. SECT. 1, SUB-SECT. 2. 

—A. 

d. Admissibility of ci^Ulence.] — 
Parole evidence of practice is not 
incompetent on the pround of the 
existence of printed rules, unless it bo 
proved that these rules relate to the 
precise matter as to which the parole 
evidence Is tendered. — liAiT v. I’rim- 
ROSB (1869), 21 Diml. (Ct. of Sess.) 


965 ; 31 Sc. Jur. 529.- SOOT. 

PART IV. SECT. 1, SUB-SECT. 2. 

— B. 

249 i. Whether binding by mrtyc of 
employment — Effect of client’s ignor- 
ance of custom ) — An alleged usage of 
the Stock Exchange, relied upon as 
authorising stockbrokors who ore en- 
titled to sell stocks or shares of a 


custoiner for the realisation & payment 
of money duo to them by such cus- 
tomer, for which there is an adequate 
demand, where a forced sale would 
lower the selling price : — Held : un- 
reasonable, & Incapable of lieing 
supported against a customer who was 
uuit proved to be acquainted with the 
existence of such alleged usage. — 
Hamilton v. Young (1881), 7 L. R. Ir. 
289.— IR. 
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Stock Exchange. 


Sect. 1. — Rules and customs : Sui-sect. 2, B. Sect. 
2 ; Sub-sects. } d; 2. Sect. 3 : Sub-sects. 1 & 2. 
Sect. 4.] 

255. Custom not repugnant to law.] 

Rennie v. Morris, No. 303, post. 

266. Where custom unreasonable.] — 

TaYLEB V. (JREAT INDIAN PENINSULA Ky. (Y). 
(1859), 4 De G. & J. 669 ; 28 L. .T. Ch. 709 ; 33 
L. T. O. H. 361 ; 6 Jur. N. S. 1087 ; 7 W. R. 637 : 
45 E. R. 217, J.. JJ. 

Annotations : — Distd. Ilawklns r. MaJtby (1867), 3 Ch. App. 
188. Reid. Kx p. Swan (1859), 7 0. E. N. S. 400 ; Swap 
V. North British Australasian Co. (1863), 2 H. & G. 175 ; 
Franco p. Clark (1884), 26 Ch. D. 257 ; Soo. G6n6rale do 
Paris V. Walker (1885), 11 App. Gas. 20. Mentd. Hunter 
V. Walters, Gurlinff v. Walters, Darnell v. Hunter (1870). 
L, K. 11 Eq. 292 ; Jie Queensland Land & Coal Co., Davis 
V. Martin (1894), 71 L. T. 115. 

257. .] — Perry v. Barnett, No. 90, 

ante. 

— .] — Blackburn v. Mason, No. 

370, post. 

259. — — — Benjamin v. Barnett, No. 

18, ante. 

260. — Custom changing character of con- 
tract.] — Perry v. Barnett, No. 90, ante. 


Sect. 2. —THE CONTRACT. 

Sub-sect. 1. — In General. 

Nature of shares .] — See Companies, Vol. IX., 
pp. 224, 226, Nos. 1433-1446 ; Vol. X., pp. 1102, 
1103, Nos. 7732, 7730-7738. 

Necessity for writing .] — See Companies, Vol. 
IX., p. 340, Nob. 2205-2211; Vol. X., p. 1103, 
No. 7742. 

Transfer of debentures .] — See Companie.s, 

Vol. X., p. 771, No. 4826. 

Liability to stamp duty .] — See Companies, Vol. 
IX., pp. 359, 404, Nos. 2280, 2281, 2586-2590; 
Vol. X., p. 1103, No. 7743 ; Revenue, Vol. 
XXXIX., p. 277, No. 020. 

Nature of scrip .] — See Companies, Vol. IX., 
p. 291, No. 1802. 


Sub-sect. 2. — The Contract Note. 

See Stamp Act, 1891 (c. 39), sched. 1. ; Finance 
(1909-10) Act, 1910 (c. 8), s.s. 77 (l)-(4), 78 
(])-(5), 79 (1), (2). 

261 . Nature of.] — Brokers’ notes are in fact not 
contracts, or evidence of contracts ; they may bo 
evidence that the broker has performed the 
transaction mentioned in the note : but they 
are clearly nothing more (per Cur.). — Tomkins u. 
Savory (1829), 9 B. & C. 704 ; 4 Man. & Ky. 
K. B. 538 ; 7 L. J . O. S. K. B. 334 ; 109 E. K. 202, 

262 . Omission to charge for deposit in contract 
note — Broker not precluding from recovery.] — 
(1) Deft., a sharebroker, bought for pltf., also a 
sharebroker, shares in the S. S, Railway, & sent 
to him an account debiting him with only the 
premium, & not the deposit, though deft, had paid 
both. Afterwards deft, sold the same shares for 
pltf., & sent liini an accoimt crediting him with 
a sum mode up of both premium & deposit. Pltf. 
bought & sold these shares for his own principals, 
&, debited or credited them at the lu-ices charged 
as above to himself on the purchase ^ sale by deft. : 
— Held : deft, was not precluded from charging 
pltf. with the deposit on the first transaction, but, 
upon pltf. bringing assumpsti for a balance, might 
set off such deposit. (2) Deft, bought also for 
pltf. shares in the T. & D, Railway, which then 
were only unissued scrip, so that no deposit was 


payable. By the custom of the market, Liverpool , 
the price does or does not include the deposit 
according as the scrip has issued or not : & the 
published share lists show how this is. Deft., 
before the scrip issued, sent pltf. bought & sold 
notes, stating the price without the deposit : but 
he daily sent pltf. the share lists. After the scrip 
issued, deft, paid the deposit ; but he still omitt-ed, 
in accounts afterwards sent, to debit pltf. with the 
deposit. Pltf. had made these purchases for his 
own principals ; & he debited them at a price 
not including the deposit ; but whether the con- 
tract, as between him & the iJrincipals, was a 
time bargain, or shares were actually delivered, 
did not appear : — Held : deft, was not, upon either 
supposition, precluded from charging for the 
d(‘posit, & setting it off, as in the former case. — 
Dates v. Lloyd (1848), 12 Q. B. 531 ; 5 Ry. & 
Gan. Gas. 572 ; 17 L. J. Q. B. 247 ; 11 L. T. O. 8. 
327 ; 12 Jur. 827 ; 116 E. R. 967. 

Annotations ' — UcncraUy, Rrfd. Bayley v. Wilkins (1849), 
7 C. B, 880. Mentd. Townsena v. Crowdy (1860), 8 
C. B. N. S. 477 : Camillo Tank S.S. Co. v. Alexandria 
lOnglneei’ing Works (1921), 38 T. L, 11. 134. 

Omission to forward stamped contract note — 
Right of broker to recover commission.] — See No. 

140, ante. 

Broker acting as principal.] — See Part III., 
Sect. 2, sub-sect. 7, arite. 


Sect. 3.— CONnNUATION. 

Sub -SECT. 1. — Continuation on Stock 
Exchange. 

263 . Nature & effect of continuation — Does not 
amount to loan.] — To “ continue,” in Stock Ex- 
change phi-aseology, is a technical t(‘rm, which 
means io sell & to agree to rebuy the same amount 
of stock at a future day at the same jirice, iSc a 
sum for accommodation. Such a transaction is 
a sale & repurchase, not a loan, & is not a ground 
for an action by the purchaser of stock for an 
account of profits. — B ongiovanni v. Soch'.tE 
GenLr\lk (188(5), 54 L. T. 320 ; 2 T. L. R. 247, 
G. A. 

AnnoUilians . — Consd. Sachs v. Snlelmauti (1889), 5 'J’. L. B. 

487 ; He Overwci^, Haas v. Durant, 119001 1 ("h. 209. 

Rofd. Simmons v. London Joint Stock Bank, Lfttlo v. 

London Joint stock Bank, [1891] 1 Ch. 270. 

264. Sale & repurchase— At future date.] — 

Bongiovanni v. SocriiTE GEn^jrale, No. 263, 
ante. 

265 . .] — Stockbrokers were em- 

ployed by a client to make for him from time to 
time on the London Stock Exchange speculativt' 
purchases & sales of stock, shares, & bonds. The 
brokers furnished him with money to enable liira 
to pay for the purchases, & he authorised them to 
hold the purchased stocks, shares, & bonds as 
security for their advances, & also to replcdgc 
them. 

The brokere had a loan account with their 
bankers, with whom they deposited stock, shares, 
& bonds belonging to various clients en bloc, as 
security for the bankers’ advances. The bank 
allowed the brokers to withdraw the deposited 
securities from time to time, as they required 
them, upon their depositing others of equal value. 
Ultimately, the brokers became defaulters on the 
Stock Exchange, & were adjudicated bkpts. At 
the date of the default there wore in the hands of 
the bank various stocks & shares, & also some 
bonds payable to bearer, which the brokers had 
purchased for the client. The stocks & shares 
were transferable by deed in the ordinary way, 
& they had all been transferred to, & w'ore regis- 
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tered in, the names of trustees for the bank. 
Some of the transfers wtjro made by the client 
himself, some by the brokers, & some by third 
parties. Those which were made by the cliout 
wore expressed to be for a nominal consideration ; 
the otliers were expressed to be for full value! 
The bonds passed by delivery on the Stock Ex- 
change, & were always there treated as negotiable. 

The client claimed to bo entitled to redeem the 
securities on paying to tlie bank the amount 
which was duo from himself to the briikcrs ; the 
bank claimed to hold the securities until payment 
of a larger amount which was due to them from 
the brokers. The client asserted that the 
authority which he had given to the brokers to 
repledge his securities authorised them to do so 
only for an amount not exceeding what was due 
from himself to them. 

There was evidence that the majority of trans- 
actions on the Stock Exchange, when the purchaser 
of sccm’ities does not pay for them at once, is 
carried on upon a system as “ contango,” or 
“ continuation,” under which the i^ei-son who 
pro\ddes the purchase-money becomes the owner 
of the inu'chased stock or slxares, he entering into 
a contemporaneous contract with the iiurchaser 
to sell to him at a future day, generally tlie next 
” account day,” on the Stock Exchange, an equal 
amount of similar stock or shares at the original 
price, increased by a charge called the “ con- 
tango ” ; — Held: upon the evidenei*, especially 
having regard to that relating to the ” contango ” 
system, there was nothing to lead the bank to 
suppose that the stocks & shares xvhich were 
transferred to their trusti'cs were not th(! brokers’ 
own property ; & the bank must therefore be 

treated as bond fide holders for value w'ithout 
notice, & their legal title could not be inqieached ; 
&> consequently, the client could not redeem 
without paying the amount which was clue from 
the brokers to the bank. 

The arrangement is one by which the broker 
becomes, as betw'eeu himself 6c his client, tlie 
owner of the shares in question although he is 
under a contract to jirovide an eciual amount of 
similar shares at a future date (Noirni, .T.). — 
Bbntinck V. London Joint Stock Bank, [1893] 
2 Ch. 120 ; 02 L. J. tUi. 358 ; 08 L. T. 315 ; 42 
W. K. 110 ; 0 T. 1;. B. 202 ; 3 K. 120. 

266. .J— ii’c OvBiiWKO, Haas v. 

Durant, No. 37, ante. 

267. At same price — With charge for 

accommodation.] — Bongiovanni v. 

No. 203, ayite. 

268. - Broker becomes owner- -Sale by broker 
— Right to retain profits for own use.] — Bonqio- 
VANNI V. SoortT/fl GEN:feRALE, No. 203, ante. 

269. Obligation to provide equal 

amount of similar shares at future date.] — 
Bentinck V. London Joint Stock Bank, No. 
205, ante. 

270. New contract — Not merely getting 

further time.] — Levitt v. Haalbi.et, No. 21, 
ante. 

Authority of broker to carry over.] - Sec l^ai-t 
III., Sect. 2, sub-scct. 2, 0., ante. 


Sub-sect. 2. — Continuation with Aid of 

A Bank. 

271. Custom for brokers to mortgage securities to 
bank — Right to charge contango — Meaning of 


contango.] — Sachs v. Spielmann (1889), 5 T. L. R. 
487. 

272. Knowledge of custom imputed 

to client.] — Sachs v. Spielmann (i889), 5 T. L. R. 
487. 

273. Right of bank to hold securities — 

Against general balance due from broker.] — 

Bentinck v. London Joint Stock Bank, No. 205, 
ante. 


Sect. 4. ~ STOCK EXCHANGE LOANS. 

See, now, Stock Exchange Rules, 1911, r. 172. 

274. Return of securities by lender — Whether 
lender loses rights as pledgee — Payment by dis- 
honoured cheque.] — Deft, employed a stockbroker 
to obtain a loan on the security of bonds, wliich 
were transferable by delivery. The broker, 
accordingly, borrowed a sura from pllf. but he 
WTonglrdly applied a part to his own use. The 
broker was unable to redeem the bonds, & deft, 
with knowledge of the circumstances, promised 
& agroe<l to call At give the broker Ins cheque 
for the deficiency on receiving back the bonds. 
The broker, acting on the faith of this promise, 
gave a cross(‘d cheque to pltf., 6c redeemed the 
bonds. On the same day d('ft. by a trick, obtained 
po.ssebsion of the bonds without giving his cheque ; 
&. the broker’s crossed cheque was consequently 
returned, 6c he became a defaulter : — Held : deft, 
was responsible to pltf. for the fraud, & the bonds 
in his hands were still liable to repay pltf. his 
debt. — MouA'ITA v. Biolu (1857), 21 Beav. 585; 
27 L. J. Oh. 237 ; 30 L. 'V. O. S. 239 ; 4 Jur. N. S. 
77 ; 53 E. R. 483. 

275. .] — A stockbroker, member 

of the London Stock JOxchange, deposited bonds 
as a security for a loan with a stock A share dealer, 
a member of the J>ondon Slock Exchange. On 
the day on wliich such a loan is repayable, the 
practice is for the lender to send back the securities 
to the borrow’cr in the morning, & tor the borrower 
later in the day to send a good cheque to the lender 
for the amount of tla^ loan, or clsij to retui'n the 
securities, or other securities of equal value. The 
lender sent back tluj securities to the borrower 
on the morning on w’hich the loan was repayable : 
—Held : tliis did not affect the lender’s right to 
the securities, if the borrow'er did not give him a 
good cheque for the loan, or send him other 
.securilh'S of a value e(iual to that of the securilies 
sent back. — Burra v. Ricardo (1885), Cab. 6c El. 
478 ; 1 T. L. R. 230. 

Annotation : — Expld. Lloyd’s Batik r. Swiss Baukvcroiii, 

Union of London & SndtU’ri Bank v. Sw'iaa Bankvoroln 

(191J), 108 L. T. H:J. 

276. — — Failure of borrower to give 

securities of equal value.] — Burra v. Ricardo, 
No. 275, ante. 

277. Default of borrower — Rule of Stock Ex- 
change providing for realisation of securities — 
Payment of loan out of proceeds of sale — Extent of 
lender’s rights against proceeds.] — Burra v. 
Ricardo, No. 275, ante. 

278. Shares taken over at price fixed 

by ofiflcial assignee— Rule not binding on outside 
principal.] — Brokers on the Stock Exchange acting 
for an undisclosed outside principal, pledged shari; 
certificat-es with a jobber on the exchange as 
security for a loan to bo repaid the next settling 
day. The outside principal failed to put the 
brokers in funds to repay the loan, whereby the 
brokiTS made default & were hammered <fc the 


J. — VOL. XLIT. 


PART IV. SECT. 4. 

e. Jiiyht of lender to repledgr.\ — r. Cox (1884), G O. B. 359. CAN. 
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Stock Exchange. 


Sect. 7 . — Completion of cordracl : Suh-secta. 1 & 2, 
A, & B, (g).] 

298. Sale for special settlement — Whether com- 
pletion must be within reasonable time.]— Con- 
solidated Goldfields of South Africa v. 
Spiegel (E.) & Co., No. 71, ante . 


Sub-sect. 2. — Release op Intermediaries. 

A. In General. 

299. Right to name transferee — By ** name day ** 
— Validity of custom.] — Grisskll v. Bristowe, 
No. 304, post. 

300. Effect of failure to name transferee — Lia- 
bility of Intermediary — Broker known to be acting 
as agent.] — A shareholder in an incorporated rail- 
way CO. instructed a stockbroker to sell his shares. 
The broker agreed with a jobber for the sale of 
them ; but the name of the purchaser was not 
mentioned. The jobber had been instructed to 
purchase by B., another broker, who, as the jobber 
knew, was not purchasing on his own behalf. B. 
afterwai’ds requested time for completion, his 
principal not being ready ; A tlie jobber granted 
the time on B. giving his own name as that of the 
principal. A deed of as.signuient was prepared 
from the vendor to B., who paid the ijrice to the 
vendor, & took the deed of assigmnent executed 
by the vendor. Upon a bill filed by the vendor : — 
Held : B. was bound to execute the assignment, to 
procure himself to be registered, &: to pay the calls 
made since tiie execution of the assignment by 
the vendor, & to indemnify the vendor against 
future calls ; & a decree was made to that effect. — 
Wynne v. Price (1849), 3 De G. & Sm. 310 ; 5 
Ry. & Can. Cas. 465 ; 12 L. T. O. S. 531 ; 13 Jur. 
295 ; 04 E. R. 493. 

A n notations Apld. Evans i Wood (1867), L. II. Eq. 9 
Refd. tfaylcs v. Blaue (1849), 14 g. B. 205 ; lie Mon- 
mouthshire & (Uamorgaiittliire Jolnt-ytock Baukuii? Co., 
J<Jx p. (Jape’s Exor. (1852), 22 L. J. Ch. 601 ; W’alker v. 
Bartlett (1856), 18 (j. B. 840 ; Coles v. Bristowe (1868), 
L. II. 6 Eq. 149. 

301. .] — A jobber purchasing shares on 

the Stock Exchange for the next account must, on 
t he next name day, give to his vendor the name of a 
third iierson, who must be a bortci fide purchaser & 
legaUy bound to accept a transfer of the shares, or 
he will himself remain personally liable in respect 
of .such shares, & be bound to indemnify his vendor 
from future calls upon them. 

The “ can’ying over ” of shares from the first to a 
future name day, without the authority or consent 
of the jobber’s nominee or ultimate purchaser, imts 
an end to the latter’s liability, who thereupon 
ceases to be the purchaser, or a person legally 
bound to take the shares or to take a tran.sfer of 
them, A tlie jobber in such case does not come 
witliin the principle of the decisions in Coles v. 
JBristotce, No. 254, ante. & Grissell v. Bristowe, No. 
304, po.d, but remains liable to the original vendor. 

■ — Maxted V. Paine (1869), L. R. 4 Exch. 81 ; sub 
nom. Maxsted v. Paine, 38 L. J. Ex. 41 ; 20 E. T. 
34. 

Annotations: — Folld. Maxsted v. Morris (1869), 21 L. T. 
535. Distd. Crabb v. Miller (1871), 24 L. T. 219 ; Fen- 
wick t). Buck (1871), 24 L. 274. Apld. NlckaUs v. 
Merry (1875), L. K. 7 H. L. 530. 

302. .] — Nickalls V. Merry, No. 308, 

post. 

303. Effect of refusing Information to seller.] — 

(1) R. through his brokers sold shares on the 
Stock Exchange to a jobber, who passed a name 
into wliich R. executed a transfer <& the sale was 
settled. The transfer was never registered, the 
CO. was wound up, & the name proved to be that 
of a minor. The jobber gave R. all the information 


in his power, informing him to whom ne resold the 
shares, & by what brokers the name was originally 
passed. On bill by R. against the jobber for 
indenmity against past an<i future calls : — Held : 
deft, was exonerated from all liability. 

(2) Senible : the proper course for a vendor to 
pursue is, to make inquiries of all intermediate 
purchasers & brokers, & to sue the last principal 
or any intermediate person who refuses information. 

(3) The customs & usages of the Stock Exchange 
when they do not contravene the laws of the 
realm, are to bo observed & enforced in equity. — 
Rennie v. Morris (1872), L. R. 13 Eep 203 ; 41 
L J. Ch. 321 ; 25 L. T. 862 ; 20 W. R. 227. 

Annotations: — As to (1) Overd. Nickalls v. Merry (1876), 
L. B. 7 II. L 530. Reid. Maynard v. Eaton (1873), 9 
Ch. Ai>i), 416, n. 

B. Effect of Naming Transferee. 

(a) In General. 

See, gencrallg, (Jompanies, Vol. IX., pp. 328-331, 
Nos. 2074-2087. 

304. General rule — Intermediary released from 
liability.] — (1) The usage of the Stock Exchange is 
that in transactions between members of it there 
is an implied understanding that, on the purchase 
of stock or shares, the buying jobber shall be at 
liberty by a given day, called the “ name day,” to 
substitute another person as buyer, &c so relieve 
himself from further liability on the contract, 
provided such substituted person be one to whom 
the original seller cannot reasonably except, A 
that such person accept a transfer of the stock or 
shares, & pay to the original seller the price : — 
Held : a reasonable usage ; as a usage founded on 
the general convenience of all persons engaged in a 
particular department of business, cannot, as 
regards such persons, be said to bi* unreasonable. 

(2) Pltf., the holder of shares in a co., through a 
broker, sold tlKun to defts., jobbers on the Stock 
Exchange. Aft('r various sub-sales, the names of 
four persons were given to pltf.’s broker as the 
persons to whom tlu' shares were to bo transferred. 
Pltf.’s broker thereupon prepared four transfi^rs to 
those persons, & pltl. executed them, & the broker 
delivered them with the shares to the bi'okoi's of 
the proposed transferees, who thcreuiion accepted 
the shares, & paid the price to pltf.’s broker. The 
transferees not having executed the transfers, or 
caused them to be regiskired, pltf. remained the 
registcTod holder of the sliares, A was compelled 
to pay calls thereon. In an action against defts.. 
claiming an indemnity against calls : — Held : the 
contract, as interpreted by the usage of the 
Stock Exchange, was, that defts., the first buyers, 
were to be at liberty to transfer the contract, with 
all its rights A; obligations, to any sufficient 
buyers who would take it upon them with all its 
incidents ; & as pltf. had transferred the shares 
to deft.’s nominees, & the latter had accepted & 
paid for them, though tliey had not executed or 
registered the transfers, defts. were released from 
all further liability on their contract to pltf. — 
Grissell v. Bristowe (1868), L. R. 4 C. P. 36; 
38 L. J. C. P. 10 ; 19 L. T. 390; 17 W. R. 123, 
Ex. Ch. ; revsg., L. R. 3 C. P. 112. 

Annotatwns : — As <o (1) Apld. Duncan v. Hill (1871), L. It. 
6 Exch. 255 ; Merry v. Nlckalla (1872), 7 Ch. App. 733. 
Reid. Hodgklnpon v. Kelly (18(J8), L. U. 6 Eq. 49(5 ; Dent 
V. Nickalls (1873), 29 L. T. 536. As to (2) Apld. Bowrinfir 
V. Shepherd (1871), L. 11. 6 Q. B. 309 ; Maxted r. Paine 
(1871), L. R. 6 Exch. 132. Reid. Sheppard v. Murphy 
(1868), 16 W. R. 1078 ; Davis v. Havcock (1809), L. R. 
4 Exch. 373 : Street v. Morj^nn (1869), 21 L. T. 432. 
(fenerally, Consd. Coles «. Bristowe (1869), 4 Ch. App. 3. 
Retd. Lanifton v. Waite (1868), L. R. 6 E(|. 166; Ton- 
ninfcton v. Lowe (1868), 19 L. T. 316; Alien v. Graves 
(1870), L. R. 5 Q. B. 478. Mentd. Dickenson v. Jardlno 
(1868), L. R. 3 C. r. 039. 
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Part IV. — Course of Business. 


305. ■ Transfer accepted & price pald.l- 

COLES V. Brtstowe, No. 254, avte. 

306. - .] — A. havinff instrncted 

his brokers, B. & co., to purchase shares in the O. 
Bank, received from them a bought note stating 
the purchase of shares from C., a jobber, but 
according to the usual practice on the Stock 
Exchange, not specifying the registered numbers 
of the purchased shares. Between the date of 
purchase & the settling day the bank stopped 
j)ayment & proceedings were taken to wind it up. 
A.’s solrs. thereupon wrote to B. & co. repudiating 
the contract for purchase contained in tlie bought 
note, on the ground that the contract was illegal &; 
void, being in contravention of 30 & 31 Viet. c. 20, 
& giving notice that if they completed it it would 
be at their own risk. On the same day A. wrote a 
private letter to B. calling attention to the formal 
letter, “ & I wish you clearly to understand that 
whatever position you may have to assume with 
regard to them (the shares) I consider myself fully 
bound to support you.” — The name of A., as the 
purchaser of the shares, was returned to C. by B. & 
CO., & on receiving a transfer the share certifi- 
cates the money was paid by them to the trans- 
feror’s brokers. A . refused to execute the transfer, 
& returned it to B. & co., in whose possession it 
remained, without for some time any intimation 
to the vendor that A. repudiated the transaction : 
— Held : as the liability of C. (tlie jobber) in respect 
of the shares had ceased on the acceptance of the 
transfer by B. & co., it followed that A., though he 
had not executed tlu‘ transfer, had in the circum- 
stances, & by not di'finitely repudiating the autho- 
rity given to B. & co. as his agents, become equit- 
able oivner of the shares, «fc bound to indemnify the 
vendor against all loss «fe liabdity in respect of 
them. — L ortnq v. Davts (18SG), 32 Th. 1). 025; 
55 L. .T. Ch. 725 ; 54 T.. T. 800 ; 31 W. K. 701 ; 
2 T. L. B. (U5. 

Anvofations • — Apld. ITurdoon r BcIiIioh, [Iftfll] A. C. 118. 

Consd. ypeucer v. Ashworth Partintden (102.')), 04 L. J. 

K. n. 447. Mentd. Wcitjall v. nuucmuiti, (i'JlO) Wfy 

L. T. 01 ; FIniv r. Hholton Iron, Steel & Coal Co. (1921), 

131 L. T. 213. 

307. Transferee must be able & willing 
to purchase.] — A jobber, the moment he purchases 
shares, as betw'een himself & the seller undertakes 
all the obligations of a purchaser ; but by the 
custom of the Stock Exchange a jobber can get 
rid of his liability, as the decisions now stand, by 
giving another name. If he giv(‘S the Tiame of an 
infant, Ik* fails to comply with that requisition & 
himself remains liable (Mat-ins V.-O.).— Maynard 
r. Eaton (1873), 9 Ch. App. 410, n. ; 29 L. T. 637 ; 
22 W. B. 252 ; on appeal (1874), 9 Ch. App. 414, 
C. A. 

308. — — .] — (1) A purchase or sale 

of shares made by one who is not a member of the 
Stock Exchange h made through a broker who is a 
member of that botly, will be treated as made 
subject to the Bulos of the Stock Exchange. The 
Buies of the Stock Exchange imply that tlie name 
of the person given as that of the ultimate pur- 
chaser of shares must be that of one able &: willing 
to purchase & t/hey arc not satisfied if the names 
given is that of a non-existent person, a lunatic, 
an infant, a married woman, or a person who has 
not given authority for the use of his name. 

(2) The period of ten days limit/od by the 
rules of the Stock Exchange, within wliich the 
seller may object to the name given, has applica- 
tion only to objections grounded on the pecuniar^' 
incapacity of the person named to perform the 
contract, not to his capacity & willingness to enter 
into it. 

M. sold 50 shares in a co. through his broker a 


member of the Stock Exchange to N. a stockjobber 
also a member. On the settling day N. passed to 
M.’s broker the name of L., which he had received 
from some other broker, as the purchaser. M.’s 
broker made no objection to L. & prepared a 
transfer to L., which M. executed, & the price for 
the shares was paid. Two years afterwards the co. 
was ordered to bo wound up ; M. was placed on the 
list of contributories & ordered t-o pay certain calls 
in respect of the shares. It then appeared that the 
transfer had never been registeix'd, At that L. w'as 
an infant : — -Held : N. the jobber had not per- 
formed his contract inasmuch as ho had not given 
to M. the name of a purchaser competent & willing 
to contract & he was liable to indemnify M. against 
the calls. — Nickat.ls v. Merry (1875), L. 11. 7 
n. E. 530 ; 45 L. J. Ch. 575 ; 32 1^. T. 623 ; 23 
W. B. 663, H. L. ; affg. S. C. sub riom. Merry v. 
Nickaixs (1872), 7 Ch. App. 733, C. A. 

AnnoUihorut • — As <o (1) Apld. Mavnard v. Kaion (1873), 9 
Ch. Apj). 419,11. CJcncralljj, Consd. Levitt r. llamblet, 
11901) 2 K. B. r)3. Apld. Brown r. Blade (1 873), L. H. 
1.) Kq. 3(53; Dent v. NIekalls (1871), 30 n. T. (>14; 
Heritage r. I’aino (1870), 2 Ch. D. .'i')4 ; Siielght v. (Jaunt 
(1883), 9 App. Cas. 1 ; Elllw v. Poiul. [1898) 1 (i. B. 420 ; 
Oliver v. Bunk of England, [1902] 1 Ch. 010 ; Yongo v. 
Tovnbeo, [1910] 1 K. B. 215. Mentd. BohInHon r. 
MoUett (187.5), L. B. 7 H. li. 802; Hhcffiold Corpn. v. 
Barclay, [1903] 2 K. B. 580. 

309. Exception to rule — Sale with registration 
guaranteed — Transferee refusing to register.] — 

A firm of stock jobbers agreed on the Stock Ex- 
change to buy ]()() shares for a certain day, & on 
the sail? note were the words ” with registration 
guaranteed.” The jobbers, before the day, gave 
the name of a transferee, who duly paid the pur- 
chase-money ; the seller executed the deed of 
transfer, & delivered it to the transferee. The 
transferee never registered the transfer, & calls 
wore mad(* u])on the seller, wlio filed a bill against 
the jobbers for indemnity, & had since died : — 
Held : the jobbers w'ere liable to indemnify the 
estate of the seller. — Cruse v. Paine (1869), 4 Ch. 
App. 441; 38 L. .T. Ch. 225; 17 \V. B. 1033, 
E. C. 

AnnotalUms : — Consd. Bonrlng i*. Shepherd (1871), L. 11. 
(5 D. B. 309 ; Maxtod r. Paine (1871). L. P. 0 Exch. 132. 
Apld. He Perkins. Poxber r Be> fus, [1898] 2 Ch. 182. 
R^fd. Davis i>. Haycock (18(5!)), L. P 4 Exch. 373 ; Merry 
r. Nickulls (1 872), 7 f’h. App. 733 . Lacej r. Hill, Crowley ’s 
Claim (1874), L, P 18 K(|. 182; Thacker v. Hardy, 
Thacker v. Bardv, Thacker r. VVheatlev (1879), 4 8 L. J. 
Q. B. 289 : Neilson r. James (1882), 9 Q. B. D. 540 ; 
Ji’c Bicharasoii, Ex p St. 'J'homas’s Hospital, [1911] 2 
K. 15. 705 Mentd. lir Blundell, Blundell v, Blundell 
(1888), 40 Ch. D. 370 ; Wolmershan.sen v. (JuJllek, [1893] 
2 Ch. 514 ; Jjivorpool IMortgago Insce Case, [1914] 2 Ch. 
(517 ; British Union & National Insee. r. Pawson (1910), 
85 L. J. Ch. 709. 

310. — — Shares carried over without authority.] 

— Maxtpjd V. J^AlNE, .No. 30] , anle. 

311. What amounts to ratification.] — 

On June 14 , 1 866, pltf.’s broker sold for him to deft., 
a jobber on the Stock Exchange, twenty O. & G. 
shares, £15 paid up, at 164 discount., & received 
from deft, a name ticket, in wdiioh the name of E. 
w'as insei'ted as the purchaser at one-eighth, & the 
consideration stated to he £2 10s,, whereupon the 
transfer was completed, by inserting therein 
the consideration, £2 10s. & the name of E. as the 
purchaser, in accordance with the ticket, & was 
executed by pltf. Sc handed by his brokers to 1*. & 
co., the liondon brokers of E., hut it was ncvei 
executed by E., nor sent to him, nor was he aware 
that any transfer had been executed ; & the 

sliares remained on the register in pltf.’s name as 
holder. Previously to this, on Apr. 29, 1866, B. 
had, through M., a country broker, instructed P. 
& CO. to purchase for him, which they accordingly 
did, 100() O. & 0. shares for the account day of 
May 15. This transaction was a mere speculation 
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Stock Exchange. 


Sect. 7 . — Completion of contract : Svhsects. 1 <& 2, 
A, cfc B. (g).] 

298. Sale for special settlement — Whether com- 
pletion must be within reasonabie time.] — Con- 
solidated Goldfields op South Africa v. 
Spiegel (E.) & Co., No. 71, ante . 


Sub-sect. 2.- -Release op Intermediaries. 

A. In General. 

299. Right to name transferee — By “ name day ** 
— Validity of custom.] — Grisskll v. Bristowe, 
No. 304, post. 

300. Effect of failure to name transferee — Lia- 
bility of intermediary — Broker known to be acting 
as agent.] — A shareholder in an incorporated rail- 
way CO. instructed a stockbroker to sell his shares. 
The broker agreed with a jobber for the sale of 
them ; but the name of the purchaser was not 
mentioned. The jobber had been instructed to 
purchase by B., another broker, who, as the jobber 
knew, was not pui'chasing on liis own behalf. B. 
afterwards requested time for completion, his 
principal not being ready ; & the jobber granted 
the time on B. giving liis own name as that of the 
principal. A deed of assignment was prepiared 
from the vendor to B., who paid the piico to the 
vendor, & took the deed of assignment executed 
by the vendor. Upon a bill filed by the vendor : — 
Held : B. was bound to execute the assignment, to 
lirocui'o liimself to be registered, & to pay the calls 
made since the execution of the assignment by 
the vendor, &> to indemnify the vendor against 
future calls ; & a decree was made to that effect. — 
Wynne v. 1*rice (1849), 3 De G. Sm. 310 ; 5 
Hy. Can. Cas. 40.5 ; 12 L. T. O. S. 531 ; 13 Jur. 
295 ; 04 E. R. 493. 

A n notations : — Apld. Evans v. Wood (J8r>7), L. It. K(i. 0. 

Refd. SaylcB v. lilane (1845)), 14 Q. B. 20.'» ; Jn Mon- 

juouthbhlre & Glamorgaubhiro Jolnt-8tock Banking Co., 

JCx V. Cape’s Exor, (1852), 22 L. J, Cli. 601 : Walker v. 

Bartlett (ISoG), 18 C. B. 845 ; Coles v. Bristowe (1868), 

].. R. 6 Eq. 14U. 

301. .] — A jobber purchasing shares on 

the Stock Exchange for the next account mu.st, on 
the next name day, give to hi.s vendor the name of a 
third person, who must be a honO. fide purchaser & 
legally bound to accept a transfer of the shares, or 
he will himself remain personally liable in i-espect 
of such shares, & be bound to indenmify his vendor 
from future calls upon them. 

The “ carrying over ” of shares from the first to a 
future name day, without the authority or consent 
of the jobber’s nominee or ultimate purchaser, puts 
an end to the latter’s liability, who thereupon 
ceases to b(^ the purchaser, or a iierson legally 
bound to take the shares or to take a tran.sfer of 
them, the 3 obber in such case does not come 
witliin the principle of the decisions in Coles v. 
Bristowe, No. 254, ante, & Grissell v. Bristowe, No. 
304, post, but remains liable to the original vendor. 
— Maxted V. Paine (1809), L. R. 4 Exch. 81 ; suh 
norn. Max&ted v. Paine, 38 Ij. J. Ex. 41 ; 20 L. T. 
34. 

Anrioiations : — Folld. Maxsted v. Morris (1869), 21 L. T. 

535. Distd. C'rabb v. Miller (1871), 24 L. T. 219 ; Fen- 
wick V Buck (1871), 24 L. T. 274. Apld. Nickalls v. 

Merry (1875), L. R. 7 II. L. 530. 

302. — — .] — Nickalls V. Merry, No. 308, 

post. 

303. Effect of refusing information to seller.] — 

(1) R. through his brokers sold shares on the 
Stock Exchange to a jobber, who passed a name 
into which R. executed a transfer «Sc the sale was 
settled. The transfer was never registered, the 
CO. w'as wound up, & the name proved to be that 
of a minor. The jobber gave R. all the information 


in his power, infor min g him to whom he resold the 
shares, & by what brokers the name was originally 
passed. On bill by R. against the jobber for 
indemnity against past and future calls : — Held : 
deft, was exonerated from all liability, 

(2) Senible : the proper course for a vendor to 
pursue is, to make inquiries of all intermediate 
purchasers & brokers, & to sue the last principal 
or any intermediate person who refuses information. 

(3) The customs usages of the Stock Exchange 
when they do not contravene the laws of the 
realm, are to be observed & enforced in equity. — 
Rennie v. ]Morris (1872), L. R. 13 Eq. 203 ; 41 
L J. Ch. 321 ; 25 L. T. 862 ; 20 W. R. 227. 

Annotutions :—Js to (1) Overd. Nickalls v. Merry (1875). 
L. R. 7 H. L 530. Reid. Maynard v. Eaton (1873), 9 
Ch, App. 4i6, u. 

B. Effect of Naming I'ransferee. 

(a) In General. 

Sec, generally, Combanies, Vol. IX., pp. 328-331, 
Nos. 2074-2087. 

304. General rule — Intermediary released from 
liability.] — (1) The usage of the Stock Exchange is 
that in transactions between members of it there 
is an implied understanding that, on the pm'chaso 
of stock or shares, the buying jobber shall be at 
liberty by a given day, called tlie “ name day,” to 
substitute another person as buyer, so relieve 
himself from further liability on the contract, 
provided such .substituted person be one to whom 
the original seller cannot reasonably except, 
that such person accept a transfer of the stock or 
shares, & pay to the original seller the jirico : — 
Held : a reasonable usage ; as a usage founded on 
the general convenience of all per.sons engaged m a 
particular department of business, cannot, as 
regards such persons, bo said to be unreasonable. 

(2) Rltf., the holder of shares m a co., througli a 
broker, sold tliem to defts., jobbers on the Stock 
Exchange. Aftc'r various sub-sales, the names of 
four persons w’ere given to pltf.’s broker as the 
persons to wliom the shares were to be transferred. 
Pltf.’s broker thereupon prepared four transfers to 
those persons, & pltf. executed iliem, & the broker 
delivered them with the shares to the brokers of 
the proposed transferees, who thereupon accepted 
the sliares, & paid the price to pltf.’s broker. The 
transferees not having executed the transfers, or 
caused them to be registered, pltf. remained the 
registered holder of the shares, & was eompcllcd 
to pay calls thereon. In an action against defts.. 
claiming an indemnity against calls ; — Held : the 
contract, as interpreted by the usage of the 
Stock Exchange, was, that defts., the first buyers, 
were to be at liberty to transfer the contract, with 
all its rights & obligations, to any sufficient 
buyers who would lake it upon them with all its 
incidents ; & as pltf. had transferred the shares 
to deft.’s nominees, the latter had accepted & 
paid for tliem, though they had not executed or 
registered the transfers, defts. were released from 
all further liability on their contract to pltf. — 
Grissell v. Bristowe (1808), L. R. 4 C. P. 36 ; 
38 L. J. C. P. 10 ; 19 L. T. 390 ; 17 W. R. 123, 
Ex. Uh. ; revsg., L. R. 3 C. P. 112. 

Annotatiorts . — As (1) Apld. Duncau r. HUl (1871), L. R. 

6 Exch. 255 ; Merry v. Nickalla (1872), 7 Ch. App. 733. 
Refd. HodtfklnHorv v. Kelly (1868), L. R. 6 Eq. 496 ; Dent 
V. Nickalla (1873), 29 L. T. 536. As to (2) Apld. Bowrlng 
V. Shepherd (1871), L. R. 6 Q. B. 309 ; Maxted v. Paine 
(1871), L. R. 6 Exch. 132. Refd. Sheppard v. Murphy 
0868), 16 W. R. 1078 ; Davis v. Haycock (1860), L. R. 
4 Exch. 373 ; Street v. Morffun (1809), 21 L. T. 432. 
Generally, Consd. Coles v. Bristowe (1869), 4 Ch. App. 3. 
Refd. Langtun v. Walt-o (1868), L. R. 6 En. 105 ; Ton- 
ninsrtou v. Lowe (1808), 19 L. T. 316 ; Allen v. Graves 
(1870), L. R. 5 g. B. 478. Mentd. Dickenson v. Jardiuo 
(1868), L. R. 3 C. r. 639. 
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Part IV. — Course of Business. 


306. Transfer accepted & price paid.] 

Coles v. Bristowe, No. 264, ante. 

306. .] — A. having instructed 

his brokers, B. & co., to purchase shares in the O. 
Bank, received from them a bought note stating 
the purchase of shares from C., a jobber, but, 
according to the usual practice on the Stock 
Exchange, not specifying the registered numbers 
of the purchased shares. Between the date of 
purchase & the settling day the bank stopped 
payment & proceedings were taken to wind it up. 
A.’s solrs. thereupon wrote to B. «fc co. repudiating 
the contract for purchase contained in the bought 
note, on the ground that the contract was illegal & 
void, being in contravention of 30 & 31 Viet. c. 29, 
& giving notice that if they completed it it would 
be at their own risk. On the same day A. wrote a 
private letter to B. calling attention to the formal 
letter, “ & I wish you clearly to understand that 
whatever position you may have to assume with 
regard to them (the shares) I consider myself fully 
bound to support you.” — The name of A., as the 
purchaser of the shares, was returned to O. by B. & 
co., «fe on receiving a transfer & the share certifi- 
cates the money was paid by them to the trans- 
feror’s brokers. A. refused to execute the transfer, 
& returned it to B. & co., in whose possession it 
remained, without for some time any intimation 
to the vendor that A. repudiated t he transaction : 
— Held : as the liability of C. (the jobber) in respect 
of the shares had ceased on the acceptance of the 
transfer by B. & co., it followed that A., though he 
had not executed the transfer, had in the circum- 
stances, & by not definitely repudiating the autlio- 
rity given to B. & co. as his agents, become equit- 
able owner of tlie shares, <te bound to indemnify the 
vendor against all loss & liability in respect of 
them.— L ouino v. Davik (1880), 32 Ch. T). (>2.6; 
.66 L. J. Ch. 725 ; 51 1.. T. 890 ; 34 W. K. 701 ; 
2 T. L. K, 015. 

Apld. llurtloon r. llolllh.H, [1901) A. C. 118. 

Consd. Speiiror r. Asliuorth Partiiifftoii (1925), 94 L. J. 

K. 11. 4 47. Mentd. WeiRnll Ifunoiniaii, (1910) 115 

L. T. Cl ; Finn r tSholton Iron, SI, col & (’oal C(>. (1924), 

131 L. T. 213, 

307. Transferee must be able & willing 

to purchase.] — A jobber, the moment lie purchases 
shares, as between himself <fc the seller undertakes 
all the obligations of a purchaser ; but by the 
custom of the Stock Exchange a jobber can get 
rid of his liability, as the d(‘cisions now stand, by 
giving another name. If be gives the name of an 
infant, iie fails to comply with that requisition & 
himself remains liable (Malins V,-C.). — Maynard 
r. Eaton (1873), 9 Ch. App. 410, n. ; 29 L, T. 637 ; 
22 W. B. 252 ; on appeal (1871), 9 Ch. App. 414, 
C. A. 

308. .] — (1) A purchase or sale 

of shares made by one who is not a member of the 
Stock Exchange & made through a broker who is a 
member of that body, will be treated as made 
subject to the Buies of the S(,ock Exchange. The 
Rules of the Stock Exchange imply that the name 
of the person given as that of tlio ultimate pur- 
chaser of shares must' bo that of one able willing 
to purchase & they are not satisfied if the names 
given is that of a non-existent person, a lunatic, 
an infant, a married woman, or a person who has 
not given authority for the use of his name. 

(2) The period of ten days limited by the 
rules of the Stock Exchange, within which the 
seller may object to the name given, has applica- 
tion only to objections grounded on the pecuniary 
incapacity of the person named to perform the 
contract, not to his capacity willingness to enter 
into it. 

M. sold 50 shares in a co. through his broker a 


member of the Stock Exchange to N. a stockjobber 
& also a member. On the settling day N. passed to 
M.’s broker the name of L., which he had received 
from some other broker, as the purchaser. M.’s 
broker made no objection to L. & prepared a 
transfer to E., which M. executed, & the price for 
the shares was paid. Two years afterwards the co. 
was ordered to bo wound up ; M. was placed on the 
list of contributories & ordered to pay certain calls 
in respect of the shares. It then appeared that t he 
transfer had never been registered, & that E. was 
an infant : — Held : N. the jobber had not per- 
formed his contract inasmuch as he had not given 
to M. the name of a purchaser competent & walhng 
to contract & he was liable to indemnify M. against 
the calls. — Nickalls v. Mkrry (1875), L. B. 7 
IE E. 530 ; 45 E. J. Ch. 575 ; 32 E. T. 023 ; 23 
VV. B. 003, n. E. ; affg. S. C. nah nom. Merry v. 
Nickalls (1872), 7 Ch. App. 733, V. A. 

AnnotaHonn -—As to (1) Apld. Maynard v. Eaton (1873), 9 

(JotcrtiUj/, Consd. Ijcvitt V. JIamblot, 
11901) 2 K. B. 53. Apld. Brown j'. Black (1873), Jj. B. 
15 Eq. 3K3 ; Dent v. Nickalls (1874), 3(1 jj, T. (Ill; 
Ilcrltaj^e i\ Paine (1870). 2 Ch. 1). 594 ; Speight r. Gaunt 
(1883), 9 App. Cas. 1 ; EIUh v. Pond, [1898] I Q. B. 426 ; 
Oliver V. Bank of England, [1902] 1 Ch. 610 ; Yonge r. 
Toynbee, 11910) 1 Iv. B. 215. Mentd. Bobinson t>. 
Mollett (1875), L. B. 7 II. L. 802; Sheffield Corpn. v. 
Barclay, [1903) 2 K. B. 580. 

309. Exception to rule — Sale with registration 
guaranteed — Transferee refusing to register.] — 

A firm of stock jobbor.s agi‘eed on the Stock Ex- 
changi* to buy 100 shares for a certain day, on 
the sale note w^ore the w'ords “ with registration 
guarant(‘ecl.” The jobbers, bofori* the day, gave 
the namo of a transferee, w’ho duly paid the pur- 
chase-money ; the seller executed the deed of 
transfer, A delivered it to the transferee. The 
transferee newer registered the transfer, & calls 
were made iqion the* selliT, who Hied a bill against 
the jobbers for indemnity, k had since died ; — 
Held : the jobb(>i*s w'ero liable to indi'innify the 
e.statc of the seller.— Cruse r. Paine (1809), 4 Ch. 
App. 411 ; 38 E. J. Ch. 225; 17 W. B. 1033, 
Jj. C. 

Annolatioiai • — Consd. Bo^^ring r. Shepherd (1871), L. B. 
(! D. B. 309 ; Maxtod r. Paine (1871), L B. 6 Exch. 132. 
Apld. /iV I’erkins, Boyser i’ Boyfun, 11898] 2 Ch. 182. 
R..td. Davis v. llnvcock (1869), L. B. I Exeh. 373 ; Merry 
r. Nickalls (1872), 7 Ch. Ap)) 733 , Barey r. Hill, Crowley’s 
Claim (1874), L B 18 Eq. 182; Thaeker r. Hardy, 
Tliacker v. Hardv, Thacker r. AVlieatlev (1879), 4 8 L. J. 
Q. B. 289; NellRon r. James (1882), 9 (). B. I). .546; 
/iV Hlehardson, Kx p St. Thomab’s IIos|)ltal, |1911] 2 
K. B. 705. Mentd. /(r Blundell, Blundell v. Blundell 
(1888), 40 Ch. D. 370 ; Wolmershausen r. Gulllek, (1893) 
2 (.Ji. 514 : Liverpool Mortgage Iiisee. C^ase, [1914] 2 Ch. 
617 ; British Union isr National Insee. v. Bawson (1916), 
85 Li. J. Ch. 769. 

310 . Shares carried over without authority.] 

— Maxted V. Paine, No. 301, nti/r. 

311. What amounts to ratification.] — 

On June 14,1 866, pltf.’s broker sold for him to deft., 
a jobber on the Stock Exchange, twenty O. & G. 
siiares. £15 paid up, at 10 J discount, & received 
from deft, a name ticket, in w’liich the name of E. 
w’as inserted as the jiurchasor at one-eightli, & the 
coiishleration stated to be £2 10s., whereupon the 
transfer w’as completed, by inserting therein 
the consideration, £2 lOs & tlie name of E. as the 
purchasei*, in accordance with the ticket, & was 
executed by pltf. handed by his brokers to 1*. & 
CO., tlio Txmdon brokers of E., but it was never 
executed by E., nor sent to him, nor was he aware 
that any transfer had been executed ; & the 

shares remained on the register in pltf.’s name as 
lioldcr. Previously to this, on Apr. 29, 1806, E. 
had, througli M., a country broker, instructed P. 
& CO. to purchase for him, which they accordingly 
did, 1000 O. & G. shares for the account day of 
May 15. Tl\is transaction was a mere speculation 
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on the part of E., & he never intended to take a 
transfer to himself, as was known from the first to 
M., bnt not to P. & co. until after the purchase was 
made by them, & shortly before the account day 
of May 15 ; on May 10, O. <fc G. stopped payment 
& E. was applied to by M. for money t-o take up 
the shares, or to carry them over, but he did not 
pay or provide any money for that purpose, nor 
did he give authority to M. or to P. & co. to carry 
the shares over beyond May 15, nor was he con- 
sulted by them, nor did he do or say anytiiing 
fmdher in the matter. On May 14, M. wrote to 
P. & CO. informing them that E. could not meet his 
engagements as regarded the shares, & that M. 
could not meet them either, & therefore authorising 
P. & CO. to do “ whatever they thought best.” 
Thereu])on P. «fc co. carried over the contract in 
respect of a portion of the 1000 sliares to tin; then 
next account day on May 30, & again subsequent h 
from that day to the account day of June 14, on 
which last mentioned day they gave E.’s name for 
twenty of tliese shares, by means of t he before 
mentioned name ticket wliicli was then handed by 
deft, to pltf.’s brokers, as above-mentioned; M. 
being aware & approving of what P. co. had so 
done. Two calls were made on the shares by the 
liqui<latorsin Aug. & Oct. 1800, respectively, & were 
paid by pit f. In Oct. 1806, E. was declared bkpt., 

pltf. proved for the amount of the first call, on 
which a dividend was declared, but w'as never 
received by him. P. & co. proved «S: received a 
dividend on the amount of the purcliase-money of 
the 1000 shares, but both pltf. & deft, were, at the 
t ime of the bkpey. proceedings, ignorant of the 
before-mentioned transactions between E., M., Ar 
P. & CO. 

In an action by i)ltf. to recover from deft., as on 
a contract of indemnity as purchaser of the shares, 
the amount paid by pltf. for the above-mentioned 
calls : — Held : the shares ha^nng been carried over 
from May 15, witliont any authorify, express or 
implied, from E. for so doing, the contract was at 
an end & so far as E. was concerned on that day ; 
& the contract of June 14, therefore, wa.s not 
binding on him, & therefore deft, not having given 
to pltf. a contract binding on E. as the ultimate 
purcliaser, had not discharged himself from the 
re&ponsibibty W’hich, by the usage of the Stock 
Exchange, rests on tlie jobber, under such circum- 
stnnees, as the purchaser, & so remained liable to 
indemnify pltf. against the calls, according to the 
ndo laid down in Maxsted v. Paine, No. 301, ante ; 
(2) neither the taking no notice by E. of M.’s 
application for money to take up or carry over the 
shares, nor the jiroceedings in bkpey., amounted 
to a ratification by PI. of t lie carrying over the share 
on May 15, May 20, & the giving in Ids name on 
June 14, or by pltf. of the acceptance of such name 
as that of the actual purchaser ; & no repudiation 
of the transftir on the fiart of E. was necessary. — 
Maxsted v. Morbis (1869), 21 L, T, 535. 

812. Name given without authority.] — 

Nickaias V. Merry, No, 308, ante. 

Persons unable to purchase.] — See Sub- 
sect. 2, B. (6), post. 

313. Implied undertaking by buyer or seller — To 
buy or sell from or to person named — Validity of 
custom.] — The question, then, is, what is the nature 
of the contract which a man enters int/O when he 
directs shares to be bought or sold through the 
instrumentality of the Stock Exchange ? The 
answer, in my opinion, is a very plain & obvious 
one ; he undertakes to buy & sell according to the 


practice & usage of the Stock Exchange, assuming 
of course such practice <fe usage not to be illegal. 
That practice & usage may, I believe, be stated to 
be generally to this effect : The broker instructed 
to buy sliares enters into a contract with a jobber, 
who undertakes to deliver on a particular day a 
certain number of shares at a specified price ; the 
jobber then buys those shares at any price ho 
pleases from .another broker, who is instructed to 
sell shares, & this other broker contracts to deliver 
those on tlie day specified ; when the day arrives 
the names of the seller & purchaser are exchanged, 
an instrument of transfer is presented to the person 
who instructed the broker to sell, he, executes the 
transfer to the person who instructed the broker to 
buy, who accej>ts the shares, & thereupon the 
transaction, as between the seller & the buyer, is 
complete (l^OHD RomLLY, M.R,). — Hodgkinbon v. 
Kedly (1868), Tv. R. 0 Eq. 496 ; .37 L. J. Gh. 837 ; 
16 W. R. 1078. 

AnnoiMionn ; — Consd. Davis r. Hayeook (18(59), L. It. 4 
Exch. .‘173. Refd. Fenwick r, Iluck (1871). 24 L. 'P. 274 ; 
London Founders AKsocn, & I’aJmor v. Clarke (1887), .3 
T. L I{. 709. Mentd. lie Smith, Knight, Weston’s Case 
(1868), 4 H), App, 20. 

314-. Objection by seller — Time for making — 
Customary time.]— JMtf. having through his brokers 
on the Stock Exchange sold to dtJt., a jobber, ten 
shares in O., G. A co., Lid., deft, on the ” name- 
day ” pas.sF(l a ticket to pltf.’s brokers eoul/aining 
the name of G. as the ullini.ate buyer. No objec- 
tion was made to the name, & ])ltf. executed a 
transfer to G. of the ten slmres. It wa.s afterwords 
discovered that tlie brokers nain(*d on the ticket as 
G.’s brokers Jind been in.struet+al to buy by S., «Sc 
had, in fact, bought a large number of shares for 
S. as undise]os(‘d principal. The t-en shares in 
question, the dealings not being for specific shares, 
w'ero delivered to them as part of the shar(\s so 
purchasc'd ; but tb(' name of G. was passed in 
pursuance of S.’s instructions, & according to an 
arrangement by wliich G., who w'as a person of 
no m<*ans, con,sent-e(l to .allow his name to b(‘ passed 
in consideration of a sum of moru'y paid to him. 
The purchasing brokers, as well as deft . were 
ignorant of this arraugenuait. Calls having b(*en 
made on the shares ivhieh pltf. W’as compelled to 
pay, & which he was unable to recover fi'om G., ho 
brought this act ion to recovt'r them from deft. 
Held : d( Jt. liad fulfilled his obligation by pas.sing 
a name to w'hicli no ohjoc'tion was taken within the 
time limitt'd liy tlie usage, & in tlie ahsenc<; of 
any fraud on his part, he could not he treated as 
ultimat-e buyer himself, or be made liable for the 
calls.— Maxtod V. Paine ( 1871 ), L. K. 6 Exch. 132 ; 
24 Iv. 3\ 119; mib nom. Maxsted v. 1*aine, 10 
L. ,T. Ex. 57 ; 19 W. R. 527, Ex Ch. ; afffj. (1869), 
L. R. 4 Exch. 203. 

Ainwiations • — CoDSd. Diimian v. Illll (1871), L, II. (» Excli. 
25.''.. Distd. Dent r. Nlekalls (1873), 22 W. R. 218. Apld. 
Nlckalls r. Merrv (1875). L. H. 7 IT. L. .5.30. Befd. Allen 
r. Graves (1870), L. II. .5 Q. B. 478 ; Kollock r. Eothoven 
(1874). L. 11. 9 Q. B. 241; I.ondon Founders vVflaocn. 
& Palmer r. Clarko (18 -<7), 3 T. L. 11. 709 ; Ellis 
V. Pond, flSOS] 1 Q. B. 420 ; Spencer v. A.shwortb, Par- 
tington, [1925] 1 K. B. 589. 

315. Application of Stock Exchange 

rule.] — Nickalls v. Merry, No. 308, ant£. 

(b) Persons Able and W illing to Purchase. 

316. Infant.] — I), held shares in a joint-stock 
CO., which he agreed, through his broker, to sell to 
pltf. N., a dealer on the Stock Exchange. N. 
in due time gave the name of G. E. as the trans- 
feree, & the shares were transferred to him. The 
co. was afterwards wound up ; & as it appeared 
that G. E. was an infant, D. was placed on the list 
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as contributory in respect of these shares, had 
paid £1.300, for calls on thorn. D. commenced an 
action against N. to recover the £1 ,300, & N. then 
filed the bill in this suit against U. & hi. the 
father of G. K. alleppng that T. E, was Iho real 
purchaser of the shares &■ liable for any loss, <te 
praying that the action might bo restrained, & 
that the questions might he decided in the suit : — 
Held : D. ought not to be deprived of t-ho oppor- 
tunity of establishing his claim & of recovering, if 
ho could, against N. merely because another person 
might also be liable to pay the money, & might be 
the person who ultimately would have to pay. — 
Nickalls V. Eaton (1870), 23 L. T. 089 ; 19 
W. R. 172, 0. A. 

317. .] — Rennie v. Morris, No. 30.3, ante, 

318. .] — C. & CO. direeted t heir brokers to 

purchase for them 200 shares in a co., & on the 
settling day forwai’ded to iliem the name of an 
infant transferee. Shortly afterwards the cq. was 
ordered to be wound uj), & upon tlu‘ application of 
the infant, his name was removed from the list of 
contributories, & the names of the transferors suh- 
stitntod in its place. By a resolution of the Com- 
mittee of the Stock Exchange, the broker was 
ordered to indemnify the transferoi's : — Held : C. 
tfc CO., must indemnify the brokers. — P epi’ERCOKNE 
y. CiiENCii (1872), 20 Ti. T. OriO. 

319. - .] — Maynard v. Eaton, No. 307, 
ante. 

320. .] - -Dent v. Nickat.ls, No. 243, ante. 

321. .]-- Nick ALES v. Merry, No. 308, 

ante. 

322. The owner of sixty £100 shares in a 

CO., on each of which £10 had been paid up, sold 
tliem on the Stock Exchange to jobbers, who 
furnished the name of a purchaser to whom the 
share's were transferred, & in whose name t-hey wore 
registered. The co. was afterwards ordered to be 
wound up, wlien it turned out that the purchaser 
was an infant at the time of tlie transfer ; cc hi.s 
name was t.hereut>on reniova’d from the li.st of 
contribut ories, &.that of the vendor ])laced thereon. 
T'iie v’ondor then filed lii.s bill against the jobbers 
to compi‘1 tlicrn to iiidetmiify liim against all 
liability in respect of tlu* sliares, A; to r'‘p.ay him 
all calls lie might have to pay thereon, with costs. 
After deft.s. had put in their answer, an agreement 
was entered int-o between pltf. <fc the liquidator 
for a cornprorni.se of pit f.’s liability on the shares, 
amounting to £.^,400, t-he tonus of whicli wen*, in 
substance, that pltf. should pay the liijuulator 
£2,000, transfer the shares to him, ^ authorise him 
to use his name in all [>roceeding8 against defts., cC 
to retain all money.s recovered therein, which were 
to be applied in recouping pltf. the £2,000, A in 
satisfying all liability on 14ve shares, in considera- 
tion whereof pltf. was, after all proceedings were 

over, to be released from all liability on the sliares 
without further payment. Upon the hearing of 
the cause defts. did not dispute tlieir liability to 
pltf. as vendor of Uvo shares, but they contended 
that the release comprised in the agreement enured 
for their benefit, so as to make the £2,000 payable 
thereunder by pltf. the measure of their 
liability either to pltf. or to the liquidator Rctct ; 
the object & spirit of the agreement being to keep 
up & enforce the liability of defts., they could no 
set it up without giving effect to all its provisions, 
& consequently that it did not operate as a rel^ease 
in their favour, or relieve thorn in any degree from 
their liability to pay the full amount payable on 
the shares. — Heritage v. Paine (1876), 2 Ch. 
594; 45 L. .T. Ch. 295 ; 34 L. T. 947. 

Annotation Mentd. Re Idoliardson. Ex p. St. Thonma a 
Hospital, [1911] 2 K. B, 705. 


323. - -.1 — Watson v. Miller, [1870] W. N. 

18. 

324. .] — Queensland Investment &> 
TiAND Co., Ltd. v. O’Connell & Palmer (1890), 12 
T. 1;. R. 502 ; 40 Sol. .To. 621. 

325. Person domiciled abroad.] — A broker pur- 
cliased on the Stock Exchange, from .T.’s broker, 
certain not fully paid up shares in a joint-stock 
co., at a sum to be paid on the next settling day. 
The purchasing broker gave as his principal the 
name of G., a foreigner domiciled abroad ; but J. 
refused to transfer the shares to O., on the ground 
that he was domiciled abroad, & had no property 
in tilts country to meet any liability which might 
aceme in respect of the shares :~Hcld : there was 
an implied contract betwei'n the brokers that the 
purchasing broker would furnish to the seller the 
name of a resiionsibh*. transferee ; a foreigner 
domiciled abroad was not such a responsible trans- 
feree & J. was not bound to execute a transfer of 
Gie sharc'^ to him.- — (dn.nsiumiDT v. Jones (1870), 
22 U. T. 220 ; 18 W. R. 513. 

326. — Pltf., through G. & B., stock- 
bi'okers, entered into a contract witli M., a stock 
jobber, for the sale of 280 shares in a co., for the 
next account day, Apr. 27. The shares were £50 
shares, on which £5 was jiaid, & a call of £5 was 
payable'. As to 100 of the shares, M. aminged 
with deft. Giat he should take in 100 shares <at 
£3 disemint for M. ; that is, on the name day, 
Apr. 26, M. would be entitled to receive from deft, a 
ticket containing the n.ame & addres.s of the jierson 
into whose name the shares should be transferred. 
M. was bound to deliver a similar ticket to Cl. & B. 
No .such tickets were passed by deft, to M., nor by 
M. to G. & B. ; but an informal memorandum was 
delivered by ii(*ft. to M., & by liim to G. & B., 

it was arranged between G. & B. & dtdt. that the 
deliveiy of the name should stand over until 
required by G. He B. On Apr. 27, pltf. executed, 
amongst others, a transfer for 100 shares, leaving 
the name of the transferee in blank, & transmitted 
it with the cortilicates to G. & B. On Apr. 30, 
G. & B. paid the call, A on that day deft, paid them 
the amount of the call, the difference between the 
.£,5 paid on the shai'f & the £.3 discount nt which 
ho had purchased A t lie stamp, & G. & B. settled 
with IVT. ; G. A B. handed the certiflcato.s to deft., 
hut retained tlie transfer. On May 3, certain 
stockbrokers agu'ed to taki' in for the deft. 100 
.shares, A gave him a ticket with the name of J., 
of Smyrna. Deft, di'liv'ered a ticket to G. A B. 
with .f.’s name A initials, A no address, which they 
returned as imperfect. On May 11 , the co, stopped 
jiayment, the transfer was never registered, A a 
tail of £5 was made on pltf. as a contributory, 
which he iiaid, A sued deft, to recover hack the 
anitiunt : — Hold tlit'rc was a contract between 
pltf. through G. A B. with deft., that when required 
tlcft. wouJtl deliver a name, into which the shares 
might be transferred ; as the name which deft, 
had offered to G. A B. was that of a foreigner 
residing abroad, he did not offer a person to whom 
no reasonable objection could bo made ; A deft, 
liad not fulfilled iho contract, A was liable 
to pltf. for the amount of call A interest as 
damages for tbc breach. — Alt.en v. Graves 
(1870), U. R. 5 Q. B. 478 ; 22 I. T 677 ; 

710)11. Ataan V. Graves, 39 L. J. Q, B. lo7 ; 18 

Annotulion : — Reid. Maxted v. Paine (1871), L. IL G Exch. 

327. Non-existent person.] — Ntckaij.s v. Merry, 
No, 308, ante. 

328. Lunatic.]- -Nickalls v. Merry, No. 308, 
ante. 
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Sub-sect. 3. — Preparation and Execution op 

Transfer. 

Sec, generally. Companies, Vol. IX., pp. 318 
ft seq. 

329. Custom of Stock Exchange.] — Plt-f., a 

holder of sharers in a public co., agreed through liis 
broker to sell them to a jobber for £202 10s. By 
the usage of the Stock Exchange, the transfer of 
the shares would not be made until a future day, 
Ac in the interval the shares might be again sold 
until a certain day, when the original buyer must 
name the person to whom the transfer was Anally 
to bo made. Accordingly, the shares were ulti- 
mately sold to deft, for £145, a call having boon 
made in the meantime, Ac pltf. executed Ac gave to 
deft, a deed transferring tlic shares to him, the 
consideration named in which was £145, tlio 
difference being i)aid to ]dtf . by the jobber. Deft., 
never registered the transfer, Ac an order was made 
for winding up the co. Pltf. was compelled to pay 
calls upon the shares, Ac Aled a bill for speciAc per- 
formance Ac repayment, all<;ging that there had 
been a purchase by deft, for £202 1 Os. : — Held : 
(1) the fact of the call having been made in the 
interval did not invalidate the contract. 

(2) The usage upon tho Stock Exchange, if not 
familiar to deft., was, at all events, familiar to his 
brokers, which is tho same thing. He knew that 
shares frequently passed through several hands 
before they came into the possession of tlie actual 
purchaser to whom the transfer would be made, <fe 
he knew that the transfer would not be made by 
the person from whom he purchased, but by the 
holder of the shares. Therefore, deft, knowing this 
usage, Ac receiving Ac retaining the deed of transfer 
Ac ceitiAcates, acquiesces in the transaction, Ac 
becomes in fact the purchaser of the shares from 
tlio vendor who transferred them to him (Lord 
Chelmsford, C.). — Hawkins v. Maltby (1807), 
3 Ch. App. 188 ; 37 L. J. Ch. 58 ; 17 !>. T. 397 ; 
10 W. K. 209, L. C. 

Av notation s : — As to (1) Refd. Colon v Brlbtowc (18G8). 

Ij. TL G Kq. 149 • Hodgklnnon i\ Kolly (18G8), T/. Jl. G 

Eq. iilG, As to (2) Refd. Grlssoll r. Bnsrowo (18G8), L. R. 

G C. P. 112; Davie v. Haycock (18G9), L. IL 4 ExcL 

373 : Moxted v. Paine (1871), L. R. G Excli. 132. 

330. Duty of purchaser — To prepare transfer.] — 

In an action for a breach of contract in refusing to 
accept, at the time appointed by the contract, Ac 
to pay for, certain shares in a water, gas, Ac market 
CO., such shares being by the co.’s Act of Parlia- 
ment made personal estate, Ac a form of transfer 
under seal being thereby given, it is siATicient to 
aver that pltf., the vendor, “ had always been 
ready Ac willing to do all things, Ac that all things 
had happened, etc., necessary to entitle him to the 
performance by deft, of his agreement ” ; Ac notice 
to deft, of pltf.’s reatliness Ac willingness to transfer 
the shares is not necessary or a condition precedent 
to pltf.'s right to recover, it being on the contrary 
the duty of deft., the purchaser, to prepare Ac 
tender a transfer for execution by pltf. ; Ac a plea 
of want of such notice is bad, Ac no defence to 
the action. — Cobbold v. Peto (1872), 27 I^. T. 
130. 

331. ■ — - .] — On the purchase of shares in a 

CO. the obligation to pr('pare a transfer is, as a 
general rule, on the purchaser. — Birke'FT v. 
CowPER-OoLES (1919), 35 T. L, R. 298. 

332 . To tender transfer.] — A railway Act, 

sect. 147, enacted that the shares shall to all 


intents Ac purposes be deemed personal estate, Ac 
not of tho nature of real property ; sect. 148 
enacted that the conveyance shall be in writing, Ac 
gave a short form of conveyance* to be executed by 
the seller Ac purchaser : — Held : nevertheless, in 
order to enforce a contract for the transfer of shares, 
the purchaser must tender a conveyance to tho 
vendor, as in the case of sales of real property. — 
Stephens v. He Medina (1843), 4 Q. B. 422 ; 3 
Gal. Ac Dav. 110; 3 Ry. Ac Can. Cas. 454 ; 12 
L. ,T. Q. B. 120 ; 114 E. R. 957. 

Annoiatums : — Apld. Bovilby v. Bell (1846), 3 C. B. 284. 

Folld. Cobbold V. Peto (1872), 27 L. T. 130. Apld, 

Blrkett v. Co^vper-Cole8 (1919), 35 T. L. R. 29k 

333. .] — Bowlby V. Bell, No. 122, 

ante. 

334. .] — Cobbold v. Peto, No. 330, 

CLYli/C* 

335. To execute transfer — Effect of forgery 

by broker.] — D alton v. Midland Counties Ry. 
Co. (1853), 1 C. L. R. 35, n. 

336. Duty of seller — To execute transfer — ^Prlce 
stated In transfer differing from price received.] — 
Pltfs., as brokers for deft,, on Oct, 2 sold to a 
jobber 100 shares in the General Credit co. for 
£5 a share, K., giving the name of S. as the ultimate 
imrehaser, in whose name the usual transfer w'as 
made out. In that ti*ansfer the consideration 
money stated was the sum paid by S, being an 
increase of some £18 or £19 on the sum for which 
deft, had sold to K. Tliis transfer W'as then, on 
the same day, executed by deft ., Ac £495 being his 
full purchase-money, less £5, pltfs.’ commission 
of £1 per cent., was paid to him by pltfs. Upon the 
executed transfer being sent to K. for delivery to 
S., K. discovered errors in the spelling of the names 
in the body of tlie document, for instance, deft.’s 
name was spelt “ Eatan ” instead of “ Eaton,” 
Ac the purchaser’s name was spelt- “ Solomons ” 
instead of ” Salomons.” K. thereupon corrected 
those errors. A: at tho sanui time filh'd in the date, 
w'hich W'as in blank when executed by deft., by 
w’riting in ” Sept. 30.” T’fpon tho transfer being 
then sent back to d<4t. for him to “initial” such cor- 
rections, ho decline<l to do so, or to return the trans- 
fer, until pltfs. should pay him the difference be- 
tween the price at- which they sold the* shares for 
him, Ac that at wliich t hey w»‘re bought- by S. By 
reason of such rofusal Ac the detention of the trans- 
fer, K. was compelled to buy in against pltfs., Ac the 
latter thereupon brought an action against deft, 
to recover tho money paid by him t-o K. in conse- 
quence. At tlie trial deft, objected that he was 
not bound to re-execute the transfer, because he 
was thereby re(piirod to admit tho receipt of a 
larger sum tlian he had actually received, Ac, 
secondly, that the transfer was invalid by reason 
of the alterations in the names Ac date made by 
K. subsequently to its execution by deft., Ac that 
it was pltf.’s duty to tender a good deed to deft, 
stating the price actually paid to deft., Ac the 
increased price paid by the ultimate purchaser. 
A verdict was found for pltfs. : — Held : pltfs.’ 
action for money paid was maintainable. Upon 
the execution of tho transfer by deft, on Oct. 2 Ac 
the payment to him of his agreed purchase-money, 
the transaction W'as complete, Ac he had no longer 
any right to the transfer, Ac was not entitled to 
retain it on its being sent back to him to be 
initialled, nor to claim payment of the difference 
between the purchase-money received by liim, Ac 
that which was paid by 8. to K. 

V. Reap (No. 2) (1870), 9 N. S. W, 
S. C. R. (L.) 103.— AUS. 

g. Sufftricnev of tender.] — Rait v. 
Primrose (1859), 21 Dun). (Ct. of 
Sosfl.) 905 ; 31 Sc. Jnr. 629.— SCOT. 
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329 i Custom of S^iock Exchange.] — 
Ry tlie cuHtoin of tho I.ondon Stock 
Exchange, aharcH are to be tranaferred 


not later than the tenth day after tlie 
settling day fixed on by tho parties. — 
Sheppard v. Murphy (1808), IG W. R. 
918.— IR. 

f. Necessity for tender.] — 1’AWlk 
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Qit. .* whether , if the objections which wore 
taken at the trial & by the rule had been made by 
deft, at the time when the transfer was sent back 
to him they might not have prevailed. But ct. 
held that the questions therein involved did not 
arise in the present case. — M ewburn v. Eaton 
(1869), 20 L. T. 449. 

337. — Validity of custom to sign 

for different consideration.] — Deft, having in- 
structed pltf. to purchase certain railway shares 
on the Liverpool Stock Exchange, received a 
transfer note on the settling day for the purpose 
of transferring his shares to the purchaser. It 
is the custom on the Liverpool Stock Exchange 
for the original seller to transfer his shares not to 
the immediate purchaser, but to some sub-pur- 
chaser who may have purchased from some person 
other than the original purchaser ; & it frequently 
happens that the sum in the transfer note is 
different to the sum which the original seller is to 
receive. To avoid dilliculty, at the foot of the 
transfer note it is stated that the consideration 
money differs from that which the first seller 
is to receive owing to the sub-sale by the original 
buyer, but that the note is so regulated to fulfil 
the provisions of Stamp 7\ct, ISlf) (c. 184). 

Left, refused accordingly to sign the transfer 
because it stated that lie had received a sum 
which was untrue : — Held : defl-. was bound to 
sign the transfer deed ; the footnote was to be 
read as part of the transfer, 6>i was sulTlciently 
explicit. 

Se7nhle : a custom to sign for a consideration 
different from that stated in the deed of transfer 
would bo bad. — Case r. McClellan (1871), 25 
L. T. 753 ; 20 W. B. 113. 

338. — ■ — To Initial alterations In transfer — 
After execution.] — Mewburn v. Eaton, No. 3>3<>, 
ante. 

339. Expenses of transfer — Fall on purchaser.] — 

Stephens v. De Medina, No. 332, ante. 

340. Proof of transfer — Admissibility of stock- 
broker’s day book.] — During the trial of an action 
to establish pltf.’s right to be indemnified by the 
two defts., or one of t hem in respect of 200 shares 
transferred into jiltf.’s name as trustee for defts. 
or one of them, pltf. desire^l to prove that the 
shares had been bought on the Stock Plxchange 
for one of defts. through his brokers, Gr. & D. G. 
was dead, Sc pltf. tendered in evidence an entry in 
Lie day book of the tirra of a purchase of 200 shares 
by Ct., for the particular deft, ; &, having proved 
that the entry was in the handwriting of G., that 
it was made by him in the ordinary course of 
business at the time of the purchase as a memo- 
randum of the transaction, & that the ledger of the 
firm was made up from the day book, contended 
that it was admissible in evidence as a declaration 
made by a deceased person, first, because it was 
made against the pecuniary interest of the person 
making it ; &, secondly, because it had been made 
in the ordinary course of business : — Held : it was 
not admissible upon the first gi’ound, because it 
might, according to the turn of the market, have 
been to the advantage of deceased ; nor upon the 
second gT’ound, because it was not made in the 


performance of any duty. — ^M assey v. Allen 
(1879), 13 Ch. D. 658 ; 49 L. J. Ch. 76 ; 41 L. T. 
788 ; 28 W. li. 212. 

Amu)tahr>n3 : — Consd. Newbould r. Smith (1885), 29 Ch. D, 
8«2. Eeld. Tucker v. Oldbury U. C., [1912] 2 K. B. 817, 
Menfd. Ward r. I’ltt, Lloyd v. Powell Dultryn Steam Coal 
Co., [1913] 2 K, B. 13U. 

Mode of transfer & formalities.]— generally , 
Companies, Vol. IX., pp. 359-304, Nos. 2284- 
2322. 

Statutory companies.] — See Companies, 

Vol. X., pp. 1140, 1141, Nos. 805.5-8060. 

Cost book & Stannaries mining companies.] 

— See Companies, Vol. X., pp. 1103, 1101, Nos. 
7742-7747. 


Sub-sect. 4. — Delivery. 

341. Time for delivery — Prompt delivery essential.] 

— Tender of stock must be on the very day. — 
Bullock v. Nokr (1721), 1 Stra. 579; 93 B. R. 
712. 

342. .] — Union Corpn., Ltd. v. 

Ch ARRINGTON & Brodrick, No. 15, ante. 

343. Time fixed by Rules of Stock Ex- 

change.] — London Founders Assocn. v. Clarke, 
No. 3(51, post. 

344. Liverpool Stock Exchange.] — 

In an action for the non-acceptance of radway 
shares, wliich by the contract, made at Liverpool 
through brokers, wore to be delivered in a reason- 
able time, a written rule of the Liverpool Stock 
Excliangc, stat ed to be acted upon by all the Liver- 
jiool brokers — “ that the seller of shares was in 
all cases entitled to seven days to complete his 
contract by delivery, the time to be computed 
from the day on which he was acquainted with 
the name of his transferee,” was held admissible 
on an issue whether pltf. within a reasonable 
time was ready & willing & offered to transfer 
the shares ; although it was not proved that 
either of t he parties or their brokers, was a member 
of the Liverpool Stock Exchange. — Stewart v. 
(’auty (18 11), 8 M. & W. 100 ; 2 Ry. & Can. Cas. 
610 ; 10 L. J. Ex. 318 ; 5 Jur. Ill ; 151 E. R. 
t>92. 

345. Admissibility of evidence of usage.] — 

Fletcher v. Marshall, No. 42, ante. 

346. Mining shares.] — Ujion the sale, 

by one broker to another, of shares in a mine, they 
respcctividy signed, bought & sold not-es, the 
former of which was as follows : — ” Bought 
T. F, 250/512()ths shares in Wheal Charlotte, at 
£2 5.8. Od. per share. £502 10s. Od. for payment, half 
in two months, & hal f m four months. In an action 
for not accepting the shares //eld ; evidence 
was admissible of a custom among brokers in 
mining shares, that in contracts relating to the 
sale «fc purchase of such shares, the delivery takes 
place at the time appointed for payment. — 
Field v. Lelean (1801). 0 If. & N. 617 ; 30 
L. J. Ex. 108 ; 4 L. T. 121 ; 7 .lur. N. S. 918 ; 
9 W. R. 387 ; 158 E. R. 255, Ex. Ch. 

347 . Unreasonable delay — Circumstances 

unknovm to buyer.] — Wliere a contract for the 
sale of shares did not fix the time for the delivery 


PART IV. SECT. 7, SUB-SECT. 4. 

341 1. Time for delivery — Prompt 
delivery essentUU.] — Upon a sale of 
Hharen for future dellvorj', delivery & 
payment aro concurrent conditions. 
The obllfiratlon of the seller Is to deliver 
to the buyer or to a person known by 
the seller to bo the biiyer’s agent, 
on demand, at or soon after the 
stlpnlated time, upon tender of the 
contract price.— McTiAuam.iN v. J)k 


liAUKKT (1010), 12 C. L. fl. 1 — AUS. 

341 li. .1 — Deliverj' of stock 

& payment of the price are concurrent 
acte. — (C larkson r. Snider (1885), 10 
O, U. 561.— CAN. 

343 i. Time fixed hy ndet of 

Stock Exchanne ] — Morgan v. Ben- 
nett, [1015] V. 1j. R. 53. — AUS. 

h. Neccseiiy for.] — A perfect sale of 
bank stock can bo made through a 
broker by the consent alone of the 


parties, without delivery & transfer in 
the books of the bank, & It is not 
necessary that tho sale be made on the 
floor of* the exchange, — Stackhouse 
r. Kykekt (1912), Q. H. 46 S. C. 291. — 
CAN. 

k. Failure to deliver — Ccrtiftcatea 
transferred fraudutenily hy clerk of 
stoekbrokera — Whether clerk agent of 
cuatomer .] — Robr v. Gow (1905), 8 
F. (Ct. of Sess.) 90.— SCOT. 



826 Stock Exchange. 


Sect. 7 . — Completion of contract : Svb'Seeia. 4, 6, 

6<fc7.j 

of them : — Held : the time for delivery could not 
depend upon circumstances which were unknown 
to the buyer, & delay in tendering the shares 
arising from the seller having sent Ws certificate 
to England for subdivision, as this circumstance 
was unknown to the buyer, was unreasonable & 
justified the buyer in refusing to accept the shares, 
such delay was mora, assuming the law of mora 
to be applicable. — Db Waal v. Adler (1886), 12 
App. Cas. 141 ; 66 L. J. P. C. 25 ; 3 T. L. K. 188, 
P. C. 

348. Delay by purchaser — Forfeiture of 

deposit.] — Sprague v. Booth, No. 292, ante. 

Time essence of contract.]— See Nos. 289-101, 
ante. 

349. Duty of seller — To make good stock de- 
livered.] — Tender of stock, pltf. must do every- 
thing in his power to make it good. — Clark v. 
Tyson (1722), 1 Stra. 504 ; 93 E. B. 663. 

350. As to genuineness of documents de- 

livered — Reasonableness of rule.] — A penson who 
employs a broker to sell shares on the Stock 
Exchange is bound to indemnify the broker for 
any liability he may incur, in consequence of carry- 
ing out his principal’s instructions, und(‘r any 
rules of the Stock Exchange, provided that such 
rules are reasonable. 

A rule which provides that the seller of shares 
or stock is responsible for the genuineness A 
rogiilarity of all documents delivered, for such 
dividends as may bo received until reasonable 
time has been allowed to the transferee to execute 

duly lodge such documents for verification & 
registration : & that, when an official certificate 
of registration of such shares or stock has been 
issued, the committ('o of the Slock hlxchange 
will not, unless b.ad faith is alleged against the 
seller, take cognisance of any subsequent disjmte 
as to title, unt il the legal issue has been decided, 
fis] a reasonable rule. — Smith v. Krynolds (1892), 
66 L. T. 808 ; 8 T. L. Ji. 391, C. A. ; offd. sub nom. 
Reynolds v. Smith (1893), 9 T. L. R. 494, TI, E. 


Sub -SECT. 5. — Payment. 

361. Time for payment — Payment & transfer 
concurrent acts.] — On a covenant to transfer stock 
paying so mucli. Q 71 . : what is to be the first 
act. 

The payment of the money is not a condition 
precedent, but a concurrent act ; & if dtft. had 
been there, pltf. must have laid down his money, 
though not so as to part with it till transfer 
(Pratt, C.J.). — Merrit v. Rane (1721), 1 vStra. 
4.58 ; 93 E. R. 633 ; a^d., 1 Stra. p. 461, H. L. 

Annotation; — Refd. Morton v. Lamb (1797), 7 Term Hep. 
125. 

352. .] — If A. covenant to transfer 

stock on or before such a day, <te B. covenant to 
pay a certain sum of money to A. for the stock on 
or before the said day, the transfer of the stock 
is not a condition precedent ; & therefore a declara- 
tion in covenant by A. for non-payment of the 
money, stating that he was ready to transfer on 
the day, but that deft, refused to accept it, is good. 
— Blackwell v. Nash (1722), 8 Mod. Rep. 105 ; 
1 vStra. 636 ; 88 E. R. 83 ; ajfd. (1724), 8 Mod. 
Rep. p. 106, Ex. Ch. 

Annotations ; — Apld. Mordant v. Small (1723), 8 Mod. Rep. 
218. Reid. Goodieson v. Nunn (1792), 4 Term Rop. 
7G1. 

353. .] — If A. covenant to pay so 

much money on B. transferring so much stock to 


him, or some other person, at the request of A. 
on or before such a day & at such a place, & to 
receive the stock at the said time & place ; a 
declaration in covenant by B. must state a request 
to transfer ; the fixed hours on which such transfers 
are made ; & that ho was at the place on the last 
instant of the time, ready to make the transfer. 

There is no necessity to fill up the transfer 
(Portescue, J.). — Mordant v. Small (1724), 8 
Mod. Rep. 218 ; 88 E. R. 150. 

854. .]— Stray v. Russet.l, No. 360, 

poet. 

355. .]— IxiNDON Founders Assocn. 

V. Clarke, No. 361, post. 

356. Proof of tender of price — Tender to broker 
— Purchaser falling to object.] — In an action for 
non-delivery of shares sold by deft.’s bicker, deft, 
pleaded that no tender of the price had been 
mode, & issue was joined thereon. It appeared 
that deft, was informed that a tendiT of the price 
had been made to his broker ; & deft, in reply 
without objecting that the broker was not his 
agent, said ho would endeavour to make an 
arrangement for the delivery of the shares : — 
Ne/d : this was sufficient evidence to prove the 
tender. 

Qi/. : whet Iut a tender to a, broker is good. — 
Jackson v. Jacob (1837), 3 Bing. N. (\ 8(t9 ; 3 
Hodg. 219; 5 Scott, 79 ; 6 E. .1. C. R. 315 ; 1 
Jur. 202 ; 132 E. R. 645. 

357. Authority of broker to receive payment.] — 
G., a stockbroker, wlio was one of three trnste(‘s 
& acted as broker to the ti-ust, propos('d to his 
co-trustees to s(“ll B. stock belonging to the trust 
& re-invest in N. E. stock. Tlio tlirce trustees 
then, on Jan. 27. 1882, executed a transfer of the 

B. stock for a nominal consideration to two 
persons who wt re ollicers of a bank of wliich G. 
was a custonu'r. G. gave tlu‘ transfer to the bank 
as security for a loan by tliem to liiin, & the 
transfer was K'gistered. G. in Feb. 1882, paid off 
the loan, A. Feb. 15 tlie bank transferred Uie stuck 
to purchasi'rs from G., it, without giviiuz any notice 
to G.'s co-trnstees, allowa-d him t-o ri'ceive th(* 
purchusc-moTK'y. He invested it in X. E. stock 
in bis own name. In 1883 be sold tlie N. E. stock 
A rnisapproiiriatcd the proceeds. Sliortly after 
the sale of tJie B. stock G. had given an account to 
his co-trust<‘es showing the sale of B. stock & a 
rc-iuv<-stmt;nt. in N. E. stock, & in 1881 lie ren- 
deri'd another account in which ho rijpresentcd 
the N. E. stock as still forming part of the trust 
funds. In 1885 he absconded. The co-trustees 
rememh(*red hardly anything about the trans- 
action, but admitted the genuineness of their 
signatures to the di'cd of transfer : — Held : the 
bank had occasioned the loss to tlie trust estate 
by allowing the purehase-money to come to the 
hands of G. who had no authority to receive it, 
& whom they had no sufficient reason for believing 
to have authority to receive it, the bank must 
therefore make it good at the suit of tlie co- 
trustees, although the co-trustees had been 
ncgligisnt in not seeing that the N. E. stock was 
registered in the joint names of the trustees. 

If ho w’as authorised as a broker to sell, that 
must carry with it an authority to receive the 
purchase-money arising from the sale, since in the 
ordinary course it is paid to the broker (Coi’TON, 
L.,T.). — Magnus v. Queensland National Bank 
(1888), 37 Ch. D. 466 ; 57 L. J. Oh. 413 ; 68 L. T. 
248 ; 62J. P.246; 36 W. R. 577 ; 4 T. L. R. 248, 

C. A. 

Annotations : — Mentd. Masrnas v. National Bank of Scotland 

(1888), 57 L. J. Ch. 902; Thome v. Heard, [1894] 1 Ch. 

699. 
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StJB-SHcrr. 0 . — Dividends and Rights 
Attaching to Shares. 

85B. Order to sell ex dividend — Sale cum dividend 
— Right ot broker to recover dividend from client.] — 
Davison v. Fernajtdbs (1889), 0 T. L. R. 73. 

359. Responsibility of seller—Until registration 
of transferee — Reasonableness of rule .] — ^mith 
V, Reynolds, No. 350, arde . 

Rights of purchaser.]— Companies, Vol. IX., 
p. 361, Nos. 2223-2226. 


Sub-sect. 7. — Registration. 

860. General rule — Seller does not guarantee 
purchaser’s re^tratlon.] — (1) Here the purchase 
of shares in a joint stock banking co. was made at 
the request of pltf. by a broker on the Stock 
Exchange in London, & the contract must bo 
considered as made with reference to all the 
established usages of the Stock Exchange. . . , 
According to these usages, the price of the shares 
is payable on the one broker handing over to the 
other the transfers & certificates (Oampbei.l, C.J.). 

(2) Looking at the subject-matter of the sale, 
shares in a bank, the place in which the sale 
took place, the Stock Exchange, & having regard 
to the rules & practice of the Stoek Exchange, I 
do not think that the vendor in such a case con- 
tracts that the directors shall accept the vendee 
or a proper person to be admitted a shareholder 
in the bank (Hill, .L). — Stray v. Russell (1859), 
1 E. ifc E. 888 ; 28 Ji. J. Q. B. 279 ; X L. T. 102 ; 

5 .lur. N. S. 1295 ; 7 VV. H. Oil ; 120 E. R. lUl ; 
uffd. (1800), 1 E. E. i) 1 0, Ex. Ch. 

Annotalumn : — As fo (1) Refd. Cliapnmn v. Shepherd, Wlilte- 
liead D. Izod (1^07), 1j K 2 C. V. 228. As to (2) FoUd. 
London Fo\n\<lers As-inon. r. (Jlarke (1888). 20 Q. 11. D. 
67 ( 5 . Refd. Hooper v. Jterl.^, 111)0(51 1 U5i. 519 . (irtirraUj/, 
Refd. CoIc'B r. I5n^to^^(' (1808), Jj. U. 0 Kq. 119 ; Sfioppard 
V. Murphy (1808), 1 (5 W, l; 918 . 

361. — .] — (1) A contract for the sale 

of shares in a r<’gi.stered co. was made through 
brokers upon A subject to the rules of the Stock 
Exebangc. In accordance with the practice of 
the Stock Exchange tlie transferee of the shares 
paid the price of them to the vendor upon delivery 
to him of a didy executed tran.sfei'. An apjdh^a- 
tion for registration of the transfer being subse- 
quently made to the directors of the co., wlio \verc 
ompowei’ed by the arts, of assocn. in their <iis- 
cretion to decline to rc^isUiV a person claimmg 
by transfer of shares, they refused to register the 
transferee as a member of the co. The transferee 
thereupon brought an action to recover back the 
price of the shares from the vendor as money liad 

6 received to his use : — Jfeld : the contract for 
the sale of shares on tlie Stock Exchange did not 
import an undertaking by tbe vendor that the co. 
would register th(' ti*ansferee, & the action was not 
maintainable. 

According to the rules ifc usages of the Stock 
Exchange, th(‘ name* of the jiroposed transferee 
must be given on a certain day to enable the vendor 
to make out the transfer, A; payment is to be made 
upon the transfer being executed & handed over. 
All this takes place before the purchaser applies 
to have his name entered on the register. The 
fact of the money passing before the application 
for registration, is strong to show that the obliga- 
tion to procure the registration is no part of the 
contract which the vendor has entered into 
(Fry, L.J.). 

(2) In my opinion, the duty of the vendor w^qs 


to hand over the securities at the time fixed by 
the rules of the Stock Exchange. He must 
execute a proper transfer (Lopes, L.J.). — London 
Founders Assocn. v. Clarke (1888), 20 Q. B. D. 
670 ; 67 L. J. Q. B. 291 ; 69 L. T. 93 ; 30 W. B. 
489 ; 4 T. L. R. 377, C. A. 

Annotations: — As to (1) Refd. Benjamin v. Barnett (1903), 

19 T. L. 11. 604 ; Hooper v. Herte, [1900] 1 Ch. 549. 

382. Purchaser to secure own registration.] — 

Deft., a stockbroker who had undertaken to sell 
shares of a joint-stook bank for pltf., a shareholder, 
sold them to a jobber on the Stock Exchange & 
sent an advice note of such sale to pltf., but in 
accordance with the custom of the Stock Exchange, 
the bought & sold notes between deft. & the jobber 
omitted to state the name of the registered pro- 
prietor of the shares as required by 30 & 31 Viet, 
c. 29, s. 1, by reason of which the contract for sale 
was void, & the bank having stopped, & an order 
for its winding-up having boon made bidore the 
day on which the jobber was entitled to name the 
person willing to be the purchas(‘r, the contract 
for sale was repudiated, & pltf. remained the holder 
of the shares. 

All that pltf had undertaken to do by the con- 
tract for sale was to deliver a duly executed 
transfer of the shares & it would be for the pur- 
chaser to get the transfer r<‘giRtered (Cotton, Ij..T.). 
— Neilson V. .Tamios (1882), 9 Q. B. D. 640; 51 
L. .T. Q. B. 3t)9 ; 40 L. T. 791, C. A. 

Annotation. : — Refd. I'erry v. Barnett (1885), 15 Q. B. D. 

388. 

363. .J — Pltf. transferred shares of his in a 

iM'gistered co. t-o A. B. on an agreement between 
them that if B. was accept'd as shareholder by 
the CO. tilt* sliaros should be taken by him at their 
market vahn* in reduction of a debt duo to him. 
from pltf. The consideration was stated in the 
transfer to be only the sum of 5.8., & the transfer 
was brought to the co. for registration without 
any notice of the said agreement between pltf. 
& A. B. Tlie CO. rc'fused to register, on the ground 
that pltf. wa.R indebted to them, but on its being 
estabii.shed after an interval of oigliteen months, 
that pltf. was not. so indebtc'd, the co. registered 
the transfer. In an action against the co. for 
wrongfully refusing to regist.er, pltf. sought to 
recover as daniage.s the loss iu the market value 
of the shanxs betwei’n the time when the transfer 
was brougJit to tlie co. L) be registered <fc the time 
wlien it w«s in fact registered ; — J^edd : jiltf. was 
entitled to recover only nominal damages, as the 
contract between pltf. & A. B. was a special 
one, of which t.ho co. had had no notice, & tho 
ordinary contract on t-he sale of registered shares 
was only that t.lie seller should give to the pur- 
chaser a valid transfer do all required to enable 
t he purchaser to bo registered as member in respect 
of such shares, tlie duty of tiie imrchaser, which 
has not. been altered by (Companies Act, 1867 
(c. 131). s. 20, being to get himself registered as 
such member. — S kinner v. Pity op London 
Marine Jnsuranee T'orun. (1885), 14 Q, B. 1). 
882 ; 54 L. J. Q. B. 4.37 ; 53 L. T. 191 ; 33 W. R. 
028 ; 1. T. L. R. 420, O. A. 

364. Effect of official certificate of registration— 
Refusal of Stock Exchange Committee to decide 
disputes — Reasonableness of rule.] — Smith v . 
Reynolds, No. 350, anfe. 

Duty of seller — Not to hinder registration.]— 

(S’ee C'OMPANIES, Vol. IX,, p. 351, No. 2222. 

— Measure of damages for hindrance.] — 

<S’cc Companies, Vol. IX., p. 358, No. 2275. 


PART IV. SECT. 7, SUB-SECT. 7. 

360 i. General ride — Seller does not 
guarantee purchaser’s registration.] — 


Caskv 1’. Bentley. 119021 1 I. R, 37G, 
383 ; 30 1. T. lit).— IR. 

360 li. — 1 — Mark w. 


Buchanan Yottnoeu & Co. (1852), 
11 Dual. (Ot. of SesH.) 4G7 ; 31 Sc. 

Jur. 231 ; 1 Stuart, 411.— SCOT. 
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Sect. 7 . — Completion of contract : S^ib'Scct. 7. Sect. 
8. Part V. Sects. 1 2.] 

To do acts necessary to allow registration.] — 

See Companies, Vol. IX., p. 351, No. 2220. 

Failure of company before registration.] — See 
Companies, Vol. IX.. pp. 353, 364, 396, 397, 
Nos. 2235, 2236, 2620-2534. 

Transfer of shares In statutory companies.] — 
See Companies, Vol. X., p. 1142, Nos. 8072-8070. 


SEca\ 8.~DISPOSAL OF PROCEEDS OF SALE. 

366. Right of broker to retain — In repayment of 
advance.] — To an action against acceptors of a 
bill of exchange for £419 2s. damages being laid 
at £500, defts. pleaded, first, as to £4 IS.*?, parcel, 
etc., payment of £5 into ct., & secondly, “ as to the 
residue of the sum mentioned in the declaration,” 
that pltfs. were the brokers of C. I. II., & sold 
certain property for him for £415 12a. 6d., payable 
on a day wliich would arrive before the bill would 
become due, 6c that lie applied to pltfs. to advance 
him the amount, which they agreed to do, if C. I. IT. 
would procure defts. to acccjit a bill for £419 2i. 
& that jdtfs. agreed to ajipropriate the purchase- 
money, when received by them, towards tlie 
payment of the bill ; & that, tliereupon, defts, 
for the accommodation of C. I, IT., 6: without any 
consideration, accepted the bill, 6c pltfs. advanced 
C. I. IT. £415 12,‘f. Gd. 6c afti'rwards 6c before the 
bill became due t hey rer(>i\ ed the juirchase-monoy, 
viz., the £415 ]2if. Od., which was sullicient to 
satisfy the it'sidue of tlie sum in the declaration 
mentioned, &■ all damages, etc. : — Held : defts 
were as between pltfs. 6c themselves entitled to 
credit for tlie full sum of £415 12s. (id. without 
reference to a claim which pltfs. had on C. I. 11. 
for a sum of £3 los., which was admitted to bo 
due by him to them by virtue of an agreement/ 
respecting the mode of paying the brokerage. — 
Hills v. Mesnard (1847), 10 Q. 13. 260; 16 
L. .1. Q. B. 300 ; 1 1 Jur. 790 ; 1 10 K. IT. 103. 

366. Payment to agent— -Authority of agent to 
receive — Instructions for sale received from agent — 
Custom of Stock Exchange.] — P earson v. .Scott. 
No. 234, ante. 

367. — Receipts signed by principal re- 

ceived from agent.] — P kar.son v. Scott, No. 2:{t, 
ante. 

.] — Sec, (jenernlhft Agency, Vol. I.. 

pp. 301-370, Nos. 705-784. 

368. Duty to pay In cash.] — P earson r. 

Scott, No. 234, ante. 

369. What constitutes cash — Payment 

by cheque.] — C., living in ('anada, sent through X., 
a country stockbroker in England, a power of 


attorney for sale of “ £1,000, Goschena standing 
in the name of C.” to defts. who were the London 
agents of X., with instructions to sell. Defts. 
sold the stock for £970, with which, less com- 
mission, tliey credited X, in his general account 
with them. The account between X. 8c defts. 
was ultimately balanced by subsequent entries, 
including two bills drawn by X. & accepted & 
paid by defts. but no payment expressly on account 
of the sale of Consols. The fact of the sale of the 
stock w’as not discovered by C. for several months, 
when X. was insolvent ; & no part of the proceeds 
of sale was receiv^ed by C. : — Held : defts. w'ere not 
relieved by the transactions between them & 
X., or by the fact that C. was a foreign principal, 
from liability ; & judgment given for the proceeds 
of tlie stock with interest at 4 per cent. 

It w'as [the duty of] defts. to pay the amount 
less their commission, to pltf. or to some person 
authorised by him to receive it, & if defts. paid to 
any such authorised person & if witli that person 
they had other private dealings, they were bound, 
as betw'een themselves & pltf. to pay that 
authorisi^d person in cash, 6c not in account 
between them. Of course, payment by cheque, 
duly cashed is payment in cash for this purpose 
(ITomkr, .1.).— CROSSIJ5Y V. Maoniai*. [1893] I 
Ch. 594; 07 I/. T. 798 ; 41 W. R 50S ; 9 T. L R 
120 ; 3 R. 202. 

370. Right to settle in account — Reason- 

ableness of custom.] — An alleged custom among 
stockbrokers that a member of the Ijondon Stock 
Exchange, who has sold shares on the instructions 
of a country bi'oker, who is acting for an undis- 
closed principal, is entitled to s('t off against the 
price of the shares a debt due to him from the 
country hruktT in respect of previous Stock 
Exchange transactions, is unreasonable, & thoro- 
foro will not bind the principal of the country 
broker, unless ho, is proved to have known of the 
alleged custom, & agreed to be bound by it. — 
ITLACKnuRN V. Mason (1893), 08 L. T. 510; 9 
T. L. R. 286 ; 37 Sol. .To. 283 ; 1 R. 297, 0. A. 

Aunofaiiom . — Refd. CroHslcv v. Miu?iiino, [189:11 I C’li rjOl , 

Andorsrm r. Sutherland (1897), 1:5 T. li U. 1G:1. 

371. .] — Crossley V. Magniae, No. 

309, a7ite. 

372. .] — A London broker, employed 

by a country broker to sell stock which ho knows, 
or ought as a reasonable man to know, belongs 
to a client of the country broker, cannot discharge 
himself from liability to such client for the pro- 
ceeds of the sale by settling the same in account 
with the, country broker. — Anderson v. Suther- 
land, Craig v. Sutherland (1897), 13 T. L. R, 
103 ; 41 Sol, .Jo. 220 ; 2 Com. Cas. 05. 

Effect of bankruptcy of broker .] — See Bank- 
ruptcy, Vol. V., pp. 647-049, Nos. 5800-5805. 


PART IV, SECT. 8. 

1 Ditty of hrnlrr to rtrco7/n(.l — CUTTKV v. BiriCKLL (192.';), r.7 O. L. R. 113. — CAN. 
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Part V. — Breach of Contract. 


Sect. 1. — BETWEEN BROKER AND CLIENT. 

373. Breach by broker — Measure of damages.] — 

L. ordered deft, to buy for liim rupee paper ; 
deft, sold rupee paper of his own to L., wlulst he 
fraudulently led Ij. to believe tliat it belonged 
to third persons. The value of rupee paper 
afterwards became considerably less, but Ij. 
lield for many months wliat deft, had sold to lum, 
& ultimately re-sold it at a loss of £4:1,000 : — 
Held : the measure of damages was not the 
amount of the loss ultimately sustaint'd by L., 
but the difference between t>he i)rice wlueh he priid 
for the rupee paper the i)rice which he would 
have received, if he liad resold it in the market 
forthwith after purchasing it. — Waddeli. v. 
Blockey (1879), 4 Q. B. D. 078 ; 48 L. J. Q. B. 
.717 ; 41 L. T. 458 ; 27 VV. H. 931, C. A. 

ArmoUdion : — Mentd. C'uvendlHh-lleuLlnck v. Fcnu (1887), 

57 L. T. 773. 

374. .] — The measure of damages 

must be the difference between the sum realised 
by the sale of the stocks for which pltf. had been 
given credit & the value which the stocks had at 
the time when this action was brought (Bowen, 
L.J.). — Murray v. HEWirr (1880), 2 T. L. K. 872. 

375. .] — Samuel & Kscomhe v. Howe, 

No. 100, ante. 

376. -.] — JJefts., who were stock- 

brokers, agi’eed with pltf. to carry over to the end 
of May account on the Stock Exchange c<‘rtain 
stocks which they hail purchased for him, »Sc made 
the necessary arrangements with jobbi'rs for that 
purpose. Before the settling day arrived th(‘y 
closed pltf.’s account without' instructions by 
selling the stocks. IJiion being informed of tin* 
closing of his account, pltf. gave defts. notice tliat 
he should insist on performance by them of their 
contract wlien the settling day arrived. At the 
time when defts. closed pltf.’s account the price's 
of the stocks were falling, but shortly afterwards 
they rose again, A they were higher at th(' end 
of IVIay settlement, having been still higher during 
the interval between the closing of pltf.’s account 

the end of May settlement. In an action 
brought by pltf. against didts. after iJie end of 
May settlement for non-performance of tlieir 
contract to carry over the stocks, defts. contended 
that the damages ought to be assessed with 
reference to the prices of the stocks when defts. 
closed pltf.’s account, & that so assessed they 
would bo nominal : — Held : defts.’ contention 
was incorrect, & pltf. w'as entitled to insist on 
performance of defts.’ contract at the end of 
May settlement, «fc to measure his damages with 
reference to the prices of the stock at that date. 

Qu. : whether pltf. had a right to have the 
damages estimated with reference to the highest 
rices at which the stocks had stood in the interval 
etween the closing of pltf.’s account A the end of 
May. — ^MicitAEL v. Hart A Co., [1902] 1 K. B. 
482 ; 71 L. J. K. B. 265 ; 86 L. T. 474 ; 60 W. K. 
308; 18 T. L. R. 254, C. A.; sub nom. Hart 
A Co. V. Michael (1903), 89 L. T. 422, H. L. 

AnnotatUms : — Refd. Ueverget) v. Saudeman, Clark, [1902] 1 

Ch. 679 ; Ellis’ Trustee v. Dixon- Johnson, [1924] 2 Ch. 

451. 


377. Duty of client to minimise damages.] — 

Samuel A Escombe r. Rowe, No. 160, ante. 

Loss of right to Indemnity.] —See Part 111., 

Sect. 2, sub-sect. 4, A. (d), ante. 

378. Breach by client — Refusal to accept stock — 
Right of broker to sell — Sale forthwith.] — Pltf. 
tendered the stock, on the day agreed on for 
making the transfer, A deft, refused to accept it : 
— Held : pltf. nei'd not wait till the end of that 
day, but may sell the stock to a third person 
immc'diately after the tender Andiisal. — D obriens 
V. Hutchinson (18(H), 1 Smitli, K. B. 420. 

379. Recovery of any loss on 

sale.] — Hope (John D.) A Co. r. Glendinnino, 
No. 286, ante. 

380. — Proof of refusal to accept.] — 

In an action on the case for not accepting stock 
agreed to be ti'ansforrod on re<iuesi, an averment 
that pltf. w'as rcNidy A willing to transfer, A 
reiiuested deft, to accept the stock, which he 
refused, can only be satisfied by sliowing an actual 
tender A refusal, or that pltf. wail,('d at the bank 
on the day when it was understood that tlio 
transfer was to be made, until tlic close of the 
transfer books, wiiicli was the lati'st tmie when 
the transfer could be made. — Bokdenave v. 
Gregory (1804), 5 East, 107; 1 8mitli, K. B. 
306 ; 102 E, R. 1009 ; sub nom. Bourdenave v. 
Gregoby, 5 Esp. at ]), 117. 

Right of broker to close account.] — See 
Part HI., Sect. 2, sub-sect. 4, C. (a), ante. 

Broker’s right to Indemnity.] — See Part 

III., Sect. 2, sub-sect. 4, A., ante. 


Sect. 2. -BETWEEN PURCHASER AND SELLER. 

See. generally, Companies, Vol. IX., p, 356, 
Nos. 2249-2354. 

381. Remedies — Action for money had & re- 
ceived.] — Action for money had A received w'ill 
not lie for a transfer of stock. — Nightingal v. 
Devisme (1770), 5 Burr. 2589 ; 2 Wni. Bl. 684 ; 
08 E. R. :10]. 

382. .] — Pltf. purcJiased stock wdiicii 

deft, agreed to transfer on a given day. In con- 
sequence of a rise, the loss on the sale amounted 
to £45, wliich deft, refused to pay. Pltf. after- 
wards paid that sum to another broker, by whom 
the transfer was made : — Held : pltf. could not 
recover in an action for money paid, but ho should 
have declared specially on the contract with deft, 
ns his claim was in the nature of unliquidated 
damages. — Eigiitfoot v. Cbeed (1818), 8 Taunt. 
268 ; 2 Moore, C. P. 255 ; 129 E. R. 386. 
Annotation Refd. Ras'LilIo V. Butter worth (1847), 5 Ky. 

& Can. Cas. 283. 

383. .] — Plaintiff bought of defts. ten 

shares in tlve Royal British Bank, the deed of 
settlement of which required seven days’ notice 
of intended transfei-s of shares, A the consent of 
the directors to such transfers. The sale A pur- 
chase was made on the Stock Exchange through 
brokers on Aug. 21 ; the “ name day ” was 
Aug. 28 A the “settling” day Aug. 29. On 
Aug. 28, pltf.’s name was accordingly given as 


PART V. SECT. 1. 

373 1. Breach hy broker — Pleasure of 
damaucs .\ — Vanbuhkiiik v. Smith 
1906), 1 E. L. R. 383 - CAN. 


PART V. SECT. 2. 

tn. Bonedies .^ — By rule C. Bombay 
Stock Exchonfre, upon (Uslionour of 
a cheque for tho price of ishareH hold 
they are to be rotumod to tho seller, 
& if cash is not then paid, they are 


sold by auction : — lleM : the seller’s 
only riKhts wt?ro against tho buyer 
upon tho cheque & lor tho price, — 
Manfx'KJI PKS'roNji Bhahucha V. 
VVabilal Sarabhai a Co. (1926), 53 
L. B. Ind. App. 92.— IND. 
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Sect. 2 . — Between ‘purchaser and ecller. Sect. 3. 

Part VI. SecU. 1 and 2.] 

the buyer, & on Aug. 29 the vendor’s broker sent 
to the bank for a deed of transfer & obtained a 
blank foi*m, which was filled up & executed by 
dofts. on Sept. 2. On Sept. 3 the bank stopped, 
& pltf. wrote to his brokers not to pay the pur- 
chase-money. On Sept. 4 the matter was brought 
before the Committee of the Stock Exchange, who 
decided that the money ought to be paid, 
pltf.’s broker thereupon paid it, & threatened pltf. 
with legal proceedings for the amount, & thereby 
obtained the amount from liim x—Held : pltf. 
was not entitled to recover the amount from 
defts. as money had & received on the ground of 
failure of consideration. — Kemfrey v. Butlj<:r 
(1858), E. B. & E. 897 ; 31 L. T. O. S. 350; 5 


Jut. N. S. 1297, n. ; 0 W. It. 682 ; 120 E. R. 744, 
Ex. Ch. 

Anrwiaiion : — Apld. Stray v. lluBsoll (1859), 1 E. & E. 888. 

.] — See, also, Companies, Vol. IX., 

p. 356, Nos. 2251, 2262. 

Damages.] — See Companies, Vol. IX., 

p. 358, Nos. 2268-2275. 

Specific performance.] — See Companies, 

Vol. IX., pp. 356-358, Nos. 2255-2267, Vol. X., 
p. 1140, No. 8051 ; Specific Performance, pp. 
445, 410, Nos. 164-173, ante. 


Sect. 3.— WRONGFUL DETENTION OF 
SECURITIES. 

See Trover. 


Part VI. — Default and Bankruptcy. 


Sect. 1.— DEFAULT OF BROKER. 

See Stock Exchange Rules, 1911, rr. 159-178. 

384. Account closed as between broker & jobber.] 
— Hartas V. Ribbons, No. 131, ante. 

385. Whether transaction closed as between 
client & Jobber — ^Rlght of client to elect.] — 
Hartas v. Ribbons, No. 131, ante. 

336. — Beckhuson & Gibbs v. 

Uamblet, No. 07, ante. 

387. .] — Where a customer instructs 

a stockbroker to pm'cliasc specific shares who in 
his turn purchases such specific shares from a 
dealer, privity of contract exists between the 
dealer & the customer, so that if the stockbroker 
fails, the dealer can maintain an action against 
the customer. 

A stockbroker having failed, after entering into 
a contract with dealeis for a customer to buy 
shares, Ac the account between him & the dealers 
being closed by the ollicial assigTiee, the dealers 
gave the customer the option of taking uj) the 
shares direct, appointing another broker to carry 
out the transaction, or treating the transaction 
closed at “ hammer ” price. After delay the 
customer repudiated the transaction. The dealers 
thereupon sold the shares at a lo.ss : — Held : tlie 
difference between the contract & sale price could 
be recovered by the dealers from the customer as 
damages. — Anderson & Co. v. Beard, [1900] 2 
Q. B. 200 ; 09 L. J. Q. B. 010 ; 82 L. T. 714 ; 10 
T. L. R. 307 ; 5 Com, Cas. 201. 

Aniwtaiion Refd. Levitt v. Hamblet, [1901] 2 K. B. 53, 

388. Jobber not compelled to accept 

nominee in place of client.] — Where a broker on 
the Stock Exchange has sold shares on behalf of 
a client to a jobber, & is, before completion, 
declared a defaulter, the client, if he elects to com- 
plete the transaction on liis own account, is not 
entitled to require the jobber to pass a name to a 
person nominated by the client as an incident to 
“ making down ” the shares with the nominee, 
inasmuch as the effect of so making down the 
shares would bo to release the client, & to sub- 
stitute his nominee' as a principal. — C urrie v. 
Booth Brothers (1902), 7 Com. Cas. 77, C. A. 

389. LlablUty of client to jobber — Not limited 
by “ hammer price ” — Difference between contract 
price & selling price.] — Beckhuson Ac Gibbs v. 
llAMBLiin', No. 07, ante. 

390. — — .] — Anderson & Co. v. 

Beard, No. 387, ante. 


391. — .] — I.EVITT V. Hamblet, No. 21, 

ante. 

392. — Liability for damages on failure 

to complete.] — Where a broker on the Stock Ex- 
change has entered into a contract with a jobber 
on behalf of a customer in such circumstances as 
to cr('ate piiv^ity of contiac^t between tlve jobber 
Ac the customer, Ac the broker is before completion 
dt'claivd a defaulter, Ac the jobber claims in the 
liquidation of the estate of tlie broker for the 
difference between the contract price Ac tlie liammer 
price, Ac is paid such difference in full, the jobber 
is nevei’theless entitled, m the ev(>nt of the cus- 
tomer failing to complete with him, to recover 
damages from tlie customer ; but, in tlie event 
of the tlamages exceeding the sum received by 
the jobber from the broker’s estate, the jobber is 
bound to account to the broker's estate for that 
sum. 

Jf a jobber, who has been paid in full ids dilfor- 
ences uj> to the date of the brokt'r’s default, sub- 
sequently recovers from the broker’s custoniei' 
a larger sum, he is bound to account- to the official 
assignee for an amount equal to that which he 
has already received (Mathew, J.).— Stoneham 
& Messenoer V. Wyman (1901), 17 T. L. R. 
502 ; 0 Com. Cas. 174. 

393. Applicability of Stock Exchange Rules 

— Stock Exchange Rules, 1911, r. 134.J — R. 71 

[now R. 134] of the Stock Exchange Rules applies 
to selling out or buying in only as between members 
of the Stock Exchange. — Sco'n' & Horton v. 
Ernest (1900), 10 T. L. R. 498 ; 44 Sol. Jo. Oil. 

394. .] — Ponsolle v. Webber, No. 

278, ante. 

395. .] — Bell v, Plumbly (1900), 10 

T. L. R. 393. 

Notice of default — Coupled with Stock Exchange 
rules & application for membership — Whether 
amounting to deed of arrangement.] — See Bank- 
ruptcy, Vol. V., p. 1073, No. 8781. 

396. Bond given by broker to secure performance 
of duties — Death of broker after default — Whether 
penalty assets for general creditors.] — A bond was 
given by a broker to the Corpn. of London, to 
secure the due performance of his dutiess. He 
made dcdault ; — Held : on his death the corpn. 
held the amount recovered on the bond as equit- 
able assets, & in trust for the general body of his 
creditors, & not exclusively for those who had 
suffered by his defaults. — Nash v. Bryant (1868), 
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26 Beav. 533 ; 53 E. 741 ; siib mm. Naish v. 
Bryant, 27 L. J. Ch. 748 ; .32 L. T. O. S. 83 ; 4 
Jut. N. 8. 650 ; 6 W. K. 573. 

397. Right of client to transfer account — To 
ther broker.] — Hajitas v. Ribbons, No. 131, ante. 
Privity between client & jobber.] — See Part III., 
Sect. 3, ante. 

Effect on broker's right to Indemnity.]- 

Part III., Sect. 2, sub-sect. 4, A., 


Sect. 2.— bankruptcy OF BROKER. 

398. Right of client to prove In bankruptcy — 
For differences.] — Where sharebrokers who had, 
by tlie direction of A. B. bought shar<;s in a pro- 
jected railway co., the cousideiatiou to be paid on 
delivery of scrip, & afterwards by A. B.’s direc- 
tion, had sold the same shares at a luglu'r price, 
to bo paid on delivery of scrip, became bkpt., & 
the co. was amalgamated with another co., & 
the scrip in the amalgamated cos. was afterwanls 
delivered, A. B. was not permitted to prove for 
the difference of th€‘ bought sold prices against 
the estate of the bkpts. — Re Robinson. Ejc p. 
Norton (1847), l)e G. 5(J4 ; 9 L. T. O. 8. 371 ; 11 
Jut. 099, Ct. of R. 

-Mentd. Stovoiisoa v. NewuUam (ISiill), 13 

C. B. 

399. Whether order for discharge granted — Mis- 
appropriation of client's money.] — A broker who 
was a director of & broker to a co. which had been 
orderc'd to b(‘ wound up, received at a time when 
he wa.s insolvent an order from a customer directed 
to him & to a partner whom ho knew or believed 
to be dead, to buy a sum of 8. stock. The broker 
contracted with 1.. for the stock, & recinved the 
price from the customer as for himself A his 
deceased paitner. He did not pay I- for the 
stock, but allow<“d him interest for three months, 
& applied the monc'y to his own purposes. Imme- 
diately before his adjudication of bkpey., he sold 
a debenture of the co. to A. for the amount due 
upon it, without reipiirmg any money for the 
four years’ interest, wliieh was also due, & with 
the money paid L. part of the mon<'y the price 
of tlie stock ; A gave him a bill for the remainder, 
& L. then transferred th(' stock to the customer. 

The broker liad previously privately appropriated 

Ay. 

this debenture 
wh('n he sold 
tomer for 


balance to the trustee. Upon appets. sendi^^ 
a claim for the balance another claimant retired. : 

— Held : the money might bo paid over to appet. 
on tlie ternis that his solr. would give a personal 
undertaking to repay so much as the ct. might 
order at any time within three yoai’s. — Re BiAKB- 
WAY &; Thomas, Ex p. Bankart (1886), 62 L. T. 
630. 

401. Sc pledged for purchase price — 

Marshalling.] — A. employed brokers to purchase 
securities for him, the arrangement being that on 
each occasion they advanced him part of the pur- 
chase price ho paid the margin in cash or in 
account. It was also part of the arrangeinent 
that the money so advanced should be obtained 
by the brokers from their bankers on deposit of 
A,’s securities so pui'chasecl. 'riie brokei's, how- 
ever, plt'dged A.’s securities A their own with 
their bankers as cover for their current over- 
draft. On the bkpey. of the brokem the bank 
Iiaid thems(‘lvo8 by selling A.’s securities A handed 
over the surplus securities in their hands to the 
trustei^ in bkpey. : — Held : by analogy to the 
doctrine of marshalling A. was entitled to ha\e 
tlie 8ui-plus securities in the hands of the trustee 
aiiplK'd towards satisfaction of the balance due 
to him from the brokers on the account between 
tiiom . — Rc Burge, \\’oodai.l A Co., Ex p. 
Skyrme, [1912] 1 K. B. 393; 81 L. J. R- B. 
721; 106 L. 3\ 47 ; 20 Mans. 11. , 

Money in hands of official assignee of Stock 

Exchange.] — See Bankruptcy, Vol. V., pi>. 617- 
049, Nos. .5800-6805. 

402. In respect of what debts petition presented 
Differences fixed by official assignee of StocK 
Exchange.]— The amount of the difforences due 
bv a d(‘faultor on the London 
as fixed by the offieial assignee of that l)ody undci 
Its rul(‘s, to a St.odc Ihxehange civdi^r, is a 
“ liquidated sum ” within BanU’uptey Ai t, loj 3 
(c 71), s. 0, A will support a bkpey. pi'iition b> 
[ ;.Ji tor ag^nst. tl>o dyar.lte.- to Waho i>. 

Ward (1882), 22 f’h. D. 132 ; 52 1.. J. ( h. 73 , 
18 L. T. 332; 31 W. R. 112, C. A. 

AinioUflio>i.—'Rel(l. .Mendclssolui r. It.dolifl’, llDOl] A. C. 

4 ml 

AQo Sum paid in consideration of ^yture 

nartnershlp with member — Money repayable If 
P . J. T'kaf.aiiif nf monev beforc 


for the above other nus(‘cmuuci., uiscmtriiuii Stock Exchange, or H, having ueeui^iv. u. 

order & suspended the certifleate for fh]e yi'ars, gjiould not bo at. liberty to enter a partnership 
witbout proteotUm foi’ seyrn of 

tliose^^cases T. should havt; the option of deter- 


date of the judgment.- Tie Boyd, Ex p. Wrygute 
( 1850), 26 L. J. Bcv. 33, J;. JJ. wis-ti 2G 

L. .T. Bey. HI : Jit MatUcMm (1802), 31 L. J. Bey. 33. 

400. Property available for distribution among 
creditors — Shares purchased by broker for cUent.j 

The bkpts. were stockbrokers w'ho had been em- 
nloyed by appet. to buy certain specific shares 
i *1,; - **>- i- - J T-. n AirTYi r>n +, frfF tlie same, 

for hi 

bkpts. with B. & CO. as security for an ^^dvance. 
When the bkpey became known B. & co. sold the 
shares, reimbursed themselves, & handed over the 


those cases i. 

niining the agreemeut by uotieo, whereupon the 

£2,000 should bo repaid by M. 

On June 28 M. was “ hamme^d on the 
Stock Exchange, & on July 3 he told 1. m con 

md" by' appet. to buy certain specific shares piy anybody!”^A t^V“'’ho had 

him, & had rcroived payment ifiV everything.” ^Theiumpon ’T., without having 

60 sharcB. with others, were deposited by the . ^ notice puriioiting to determine the 

■ '■■■'■ - for an advance, f nienl pix-senu’d a hkpe petiW 

alleging that M. was indebted to Irmi m the sum 


part VI. SECT. 2. 

n. Stockbroker purchastng for other 
stockbroker — JHght to prove in oaitk- 
— Whei-e stockbrokers pur- 


ebaso stock to a lurpe 
another stockbiokcr who afterw^ds 
hccoines bkjil.. & they arc ohliTOd to 
bS at a loss the stock so • 

which was to have been settled for on 


tho account day. they will beMlow^ to 
pvuve for the diflcrcnco on the bkpt. s 
estate.— iic Bukkk ( 1855 ), 26 L. r. 
O. S. 138 .— IR. 
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Sect. 2. — Bankruptcy of broker. Sect. ‘6. Part VII. 
Sect. 1 ; Sub'Sectt. 1 2.J 

of £2,000 lent by him to M. pursuant to the agi'ee- 
nient,” & that the act of bkpey. was that the 
debtor gave him “notice” on July 3 of having 
“ suspended payment of his debts ” : — Held : the 
alleged debt of £2,000 was not “ a liquidated siun, 
payable either immediately or at some certain 
future time,” within Bankruptcy Act, 1883 (c. 52), 
s. 6 (1), (6), & was therefore not suflicient to supjmrt 
the petition, & on July 3, T.’s only remedy was in 
damages for breach of the agreement . — lie Miller, 
[1901] 1 K. B. 51 ; 70 L. J. Q. B. 1 ; 83 L. T. 545 ; 
17 T. L. II. 9 ; 8 Mans. 1 ; sub nor)i. Re Miller, 
Ex p. Talbot, 49 W. R. 65 ; sub noin. Re Mij.ler, 
Exp. Debtor, 45 Sol. Jo. 44, C. A. 

Amwialion Tic llcis. Ex p. Clough (I'JOl), 'J1 L. T. 


Sect. 3.— LIQUIDATION OF DEFAULTER'S 
ESTATE. 

See Stock Exchange Rules, 1911, ss. 159-178. 

404. Purposes & effect of Stock Exchange 
practice.] — Beckhuson &, Gibbs v. IIamblet, 
No. 07, ante. 

405. Assets vest In official assignee.] — By the 

rules of the Stock Exchange, money payable by 
members of the House to a defaulter is to be paid 
to assignees appointed by the Exchange, A be dis- 
tributed rateably amongst tlie House creditors of 
the defaulter.- — Nicholson v. Gooc'ii (1856). 5 
E. & B. 999 ; 25 L. J. Q. B. 137 ; 26 L. T. O. S. 
258 ; 2 Jur. N. S. 303 ; 4 W. R. 285 ; 119 E. R. 
752. 

Annotalijms ; — Mentd. Rourko v. Short (1H.')(5), 2 Jur. N S 
; Monk v. Sharp (IS^u), 2 H. & N. .140; 1’huII v. 

Best (1863), 3 B. & S. 537 ; Topping r. Kejsell (1861), 

16 C. B. N. S. 258. 

406. — (1) It is provided by the rules k. 

regulations of the Stock Exchange that two or 
more members shall be appointed annually by 
the committee to act as ofticial assignees, whose 
duty it shall be to obtain from a defaulter on the 
Stock Exchange his books of account k a state- 
ment of the sums owing to k by him k to manage 
the estate in conformity with the rules, regulations, 
k usages of the Stock Exchange ; k by rule 176 
“ the assignees shall collect & pay the assets to the 
credit of their joint account at a banker’s, k 
shall distribute the same as soon as possible ” 

Held : the term “ the assets ” in the above-men- 
tioned rule meant all the assets of the defaulter ; 
Ai when the rule was brought into operation, the 
effect was to create an assignment of the assets 
of the defaulter to the ollicial assignee. 

(2) A member of th(‘ Stock Exchange was 
indebted to defts. He became a defaulter on 
the Stock Exchange, k the liquidation of his 
affairs was undertaken by pltf., as official assignee, 
under the above-mentioned rule.s. For the pur- 
poses of the liquidation he was authorised by pltf. 
to soil, k accordingly sold, certain shares standing 
in his name to defts., who were not members of 
the Stock Exchange, but who knew his position 
k that of pltf. as official assignee. Pltf. having 
sued defts. for the price of the shares : — Held : 
the action was maintainable, k defts. were not 
entitled to a set-off in respect of their debt. — 
ItlCHARDSON V. STORMONT, TODD & Co., [1900] 

1 Q. B. 701 ; 69 L. J. Q. B. 369 ; 82 L. T. 316 ; 
48 W. R. 45] ; 16 T. L, R. 224 ; 5 Com. Cas. 131, 

C. A. 

Avnotatii>ns : — As to (i) Apld. Lomas v. (Jraves, [lUOl] 2 

1 Jie Ualstcad, Ex p. Richardson, LlUnj 

1 K. B. Gu.'i. 

407. Validity of assignment against third 


parties.] — The rules of the Stock Exchange operate 
to effect an assignment of all the assets of a 
member of the Stock Exchange declared a defaulter 
to the official assignee of the Stock Exchange ; 
& that assignment, unless invalidated in bkpey. 
proceedings against the defaulter, is valid as 
against pei*sons who are not, as well as those who 
are, members of the Stock Exchange. — Lomas v. 
Graves & Co., [1901] 2 K. B. 557 ; 73 L. J. K. B. 
803 ; 91 L. T. 616 ; 20 T. L. R. 657, C. A. 

Annotation : —Refd. Itc IlaLstead, Ex p. Richardson, [1917] 

1 K. B. 695. 

408. — — Whether amounting to act of bank- 
ruptcy.] — (1) The rules of the Stock Exchange as 
to defaulting members of the body are the rules of 
a domestic foriun, which have no influence on the 
rights of t hose who ait^ not amenable, as members, 
to the jui-isdiction of that body. They cannot, 
therefore, govern the rights of the general creditors 
of a defaulting member. C. was a member of the 
Stock Exchange ; he became unable to meet his 
Stock Exchange engagements, k ho gave notice 
thereof to the secretary. In such a cii'cumstance 
the rules of the Stock l^xchange prescribe the 
course to be followed. The defaulter ceases to 
bo a member of the body. Two members of the 
body act as official assignees of the defaulter, a 
meeting of the creditors is called, the defaulter, 
as he is required to do, makes his statement, k 
the assembled creditors having decided what is 
to be done, these official assignees carry the decision 
into execution. The Conmoittoe of the Stock 
Exchange has the power to rc-admit the defaulter 
or to refuse him ro-aduiission. (J. made his 
statement at the fh'st mooting, declaring, at that 
time, that he liad no debts outside the Stock 
Exchange. His Stock Exchange creditors then 
consented to accept a composition, k to provide 
for a part of it, he, at the demand of the official 
assignees, gave them a cheque for £5,000 then 
standing to his credit in the Bank of England. 
The official assignees obtained the money k 
apportioned it among his Stock Exchange creditors. 
He afterwards confessed to owing debts to a large 
amount to outside creditors, k was declared a 
bkpt. The trustee in bkpey. on behalf of the 
general creditors, claimed from the official assignees 
of the Stock Exchange the £6,000: — Held: he 
was entitled to claim it ; for what was done by C. 
amounted to a cessio bonorum, k constituted an 
act of bk^icy. 

(2) The money was voluntarily paid wath ilio 
view to give the Stock Exchange creditors an undue 
Xireference. 

(3) In K. 167 of the Stock Exchange, that the 
assignees sliall collect & pay “ the assets ” to their 
joint account at a banker’s, the word “ assets ” 
means the whole of the defaulter’s available 
property ; & under r. 153 these assets are to be 
distributed exclusively to those creditors whoso 
claims arise out of Stock Exchange transactions. — 
Tomkins v. Safpery (1877), 3 App. Cas. 213 ; 47 
L. J. Bey. 11 ; 37 L. T. 758 ; 26 W. R. 62, H. L. ; 
affg. S. C. sub nom. Re Cooke, Ex p. Saffery 
(1876), 4 Ch. D. 555, C. A. 

Annotations : — As to (1) Dlstd. Jtc Plumbly, Ex p. Grant 
13 Oh. D. 667. Consd. Rlohardson v. Stormont, 
Todd, [1900J 1 Q. B. 701 ; lie Halstead, Exp. lUchardBon, 
[1917] 1 K. B. 095. Refd. Pearson v. Soott (1878), 9 
Ch, 1). 198 ; Ratcliff & Dealtry v. Mondelasohu, [1902] 

2 K. B. 653 : Lumas v. Graves, [1904] 2 K. B. 557. As 
to (3) Consd. Richardson v, Stormont, Todd, [1900] 1 
Q. B. 701. Refd. Lomofl v. Graves, [1904] 2 K. B. 557, 
Generally, Mentd. lie Stewart, Ex p. Pottingor (1878), 

42 J. 1*. 743 ; lie Sharp, Exp. Gundry & Jolinstou (1900), 

83 L. T. 416. 

409. .] — A firm of stockbrokers became 

defaulters on the Stock Exchange, &, in pursuance 
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of the rules of the Stock Exchange, the official 
assignee of the Stock Exchange collected their 
assets. The firm had previously lodged with a 
bank various stock & share certificates as security 
for a loan by l-bo bank. Tlie bank was aware of 
the assignment to the ollicial assignee of the Stock 
Exchange : — TTeld : as the assignment in question 
constituted an available act of bkpey., the bank, on 
being tendered by the stockbroker & tin* ollicial 
assignee payment in full of the amount due on 1 lie 
security, was not bound to deliver up the securities 
to them. — IViNSP'ORD, IIakeb & Co. v. Union op 
London & Smith’s Bank, Ltd., [19001 2 Ch. Lid ; 
75 L. J. Ch. 724 ; 95 L. T. 333 ; 22 T. L. 11. 812 ; 
13 Mans. 321, C. A. 

Annntationa :—Mentd. McC’artliv v. Caiiital Sc Coiml les 
Bank, 11911] 2 K. B. U)8S i.V Debtor 

Whether available for dlstribulion among 
general creditors.! — Sec BANKitupTCY, Vol. V., pp. 
047~(>19, Nos. 5800-5805. 

410. Meaning of assets.] -Tomkins v. Safpkuy, 
No. 108, ante. 

411. .]— HiCHAiiDSON V. Stormont, Todd 

& Co., No. 100, ante. 

412. Application of assets — Rateable distribution 
among House creditors.] — Nicitol.son v. Ooorn, 
No. I<i5, ante. 

413. .] — Tomkin.s V. Saffkuy, No. 408, 

ante. 

414. Right of creditor to sue defaulter for unpaid 
balance.]— 776- Wahd, h'.r v- Wahd, No. 102, aide. 

415 . Duty to account for sums re- 

ceived in liquidation.!— (1 ) ^y hen* a member of 
the London Stock Exchange is dechin-d a defaulter 
ik Jus contracts an* tlealt with Jiy the onu-ial 
assignee of the Stock Exchange, tJie imic-eixiings 
in that luiuidation au* iiof an accord or .satisfael ion 
of the member’s debts, in do not bar Ids creditors 


from suing him at law for the balance of 
claims after deducting the dividends received by 
tlu'in m that liipiidation. . , 

(2) A creditor wlio has obtained judgment m 
sucli an action can maintain a petition in bkpey. 
against the defaulter. — Mkndelssohn v. Batclifp 
[1904J A. 0. 450 ; 73 L. J. K. B. 1027 ; 91 L. 1. 
201 ; 53 VV. 11. 240 ; 20 T. L. R. 009, 070 ; 10 
Com. Cas. 1 1, If. \j. ; afSq. S. C. sub nom. lie 
Mendelssohn, Ex p. Mendelssohn, [1903 J i 
K. B. 210, C. A. <fc Ratcliff & Dealtby v. 
Mendelssohn, [1902] 2 K. B. 053, C A. 

AnnoMiaii •— Mentd. West YorlcBlilro Darracq Agency v. 
Coleriilgc, [1911] 5J K. B 32G. 

416. Judgment sufficient to sustain 

petition in bankruptcy.] — Mendelssohn v. Rat- 
cliff, No. 415, oa/c. 

417. Damages recovered by Jobber from 

client — Exceeding sum recovered by Jobber from 
defaulter — Duty to account to defaulter’s estate.] 

Stoneuam & Messknheb V. Wyman, No. 392, 
aide. 

418. Whether defaulter compellable to give 
security for costs.] — Tin* facttliatpltf. is a defaulter 
on tie* Stock Exchange is not a sufficient reason 
for requiring lum to give security for costs. 
lllNDE V. 41 ASKEW (1884), 1 T. 1., H. 94, D. 

419. Action by ollicial assignee Right to sue in 
own name — Right of defendants to set-off.] 
Richardson v. S'J’okmont, Todd Co., No, 40(J, 

^‘^420. Differences fixed by ollicial asslgnee—- 
Whether sulhcient to support bankruptcy petition.] 
— Rc Ward, E.r: p. Ward, No. 102, ante. 

421. Application of Stock Exchange rules— Not 
binding on general creditors.] — Tomkins v 

Saffeky, No, 408, uu/c. i- mt 

Right of Jobber to sue client.]— 866 1 art ill., 
Sect. 3, aide. 


Part VII. -Illegality and Fraud. 


Sect. 1.— GAMING AND WAGERING IN 
SECURITIES. 

SiTB-si:(’'p. J. — In Cenekat.. 

See, (jcitcridly. Cam i no A W^aoerino, \ ol. N.X.\ ., 
pn. 394-121, No^. i-210. 

422. Test of gaming contract - Must be reciprocal 
risk of loss.]- liiRST V. Wij.liamh (1895), 11 
T. li. R. 491 ; affd., 12 T, L. R. 128, C. A. 

,]- Sec, also. Gaming & Wagering, 

Vol., XXV., pp. 39(5, 397, Nos. 13, 15. 

423. Sale of undeclared dividend- -'Liability of 
broker to Jobber.] —The printed rule of the Stock 
ExchaDg<^ that the committee will not recognise 
bargains in prospeC-ive dividends being m T>raetice 
treated by the committee not as 
transactions, but only as deilaring that the com 
niittoe will not adjudicate on disput<*s arising out 
of them, the unwritten usage of the Stock Exchange 
tliat members deal with each other as principals 


will Lo cos;nis,iLI.' m cIh. of Luv i" 

(o ctiiilnwl.s between lueinbers of the 8U>U, 
Excliaiige l(;r the sale & purchase of such di\i- 

‘‘‘''lll^K-e, if a bml.er. employed to sell prospoclivo 
duidends oil shaies by a person lioldmg or whom 
he li.is no reason to believe does not liold such 
shares sell to a jubbi'r, be will be personally liable 
to'tlK*’ joblier, V may ]»ay the amount for which 
he is liable, although forbidden to do so hy his 
principal, .k may recover froin his Principal the 
amount so paid.— Marten v Gibbon (187a), 33 
L. T. 5(51 ; 21 W. R. 87, G. A. 


Sfb-sect. 2. — Tr\nsactions in Differences. 

424. Sanctioned by Stock Exchange Rules.]- 

Re Biatmbly, Ex p. Grant, No. 23t>, ante. 


PART VII. SECT. 1, SUB-SECT. 1. 

422 i. Ted of gavona ^'oni)•ad — ^Jnd 
he rcriiirocdl riak of loH'* ] ' I line li'ii - 
KaiiiB arc net nccossiully lIli'KiU. nnr 
docs the law refuse to eufouo them u 
they arc made for hcrious Iriinsu.ctimiH 
intruded to be fultllled, nltheupih it 
may banpeii, coiitraiy to tho expecta- 
tion of tho parties, that they are not 

J. — ^VOL. SLH. 


reallv carried out as eoideiuplaleii, hut 

innn unforeseen U. oou 

settled hv dilTerenees. But if, in con 
U-undiMiJu of the parlle.. hey are at 
their ineept.ion intended to e 
Uitne traiisaeliou'^. to he sittUd M 

adjustment of w mu 

rise or fall of the market, A not by the 

delivery of tiic sulilecta 

they become gambling transactions. 


, i’. Dkmf.us ( 1 88G), M. L. R. 
9 L. N. 202 ; 30 L, C. J. 


Mwnortf \r. 

2 D B. I TO 
lb8. — CAN. 

Q . 1 — Siieculal ion does not 

Ufuessarilv iuvohe a eonlraet hy way 
of w.iwr. k to eoustitnte such a cori- 
tia-(’t a eouunou intent lou to wager is 

Heiaomn IloTfONJi boMANJi (1917). 

] L. R. 42 Bom. 373, 1 . G. IND. 

H H H 
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Sect. 1 . — Gaming and wagering in securities : Sub- 

sect. 2.j 


425. Whether gaming contract — Transfer ol 
stock not Intended.] — CiiounEiJiY v. Lawrence 
(1848), 11 L. T. O. 8. 410. 

426. .] — Ashton v. Dakin, No. 98, 

ante. 

427. .] — Reggio r. Steven & Co. 

(1888), 4 T. L. R. 326, D. C. ; previous proceedingsy 
sub nom. Reggio v. Foskett & Co., 4 T. L. R. 240. 


Annoiatin-n — Beld. lit Cronmlro, Ex p. Waud, [18981 2 
Q. B. 383. 


428. 


.] — Egleton 1 ). Barclay & Co. 


(1895), 11 T. L. R. 174, D. C. 

429. — - — .]-~Ligiitiioi>y 


V. Rahbula 


(1895), 12 T. L, R. 102. 

430. .] — (1) WTioro both parties to 

contracts for the s^o & purchase of stocks intend 
that no stocks shall be delivered Sc that “ differ- 
ences ” only shall be accounted for, the mere fact 
that the contracts provide that either party may 
require completion of the purchase & deliv<*ry or 
receipt, as the case may be, of the stocks, does not 
prevent them from beinj^ contracts by way of 
gaming &, wagering witliin Gaining Act, 1845 
[c. 109), s. 18, A therefore void. 


(2) In such transactions securities deposited by 
one of the parties with the other to secure the 
payment of “ differences ” are not deposited “ to 
abide the event ” within Gaming Act, 1815 
(c. 109), s. 18, & are recoverable by action. — 
Univpjksal Stock Exchange v. Strachan, 11896] 
A. C. 106 ; 65 L. J. Q. B. 429 ; 74 L. T. 4(i8 ; 44 
W. R. 497 ; sub nom. Strachan r. Uni verbal 
Stock Exchange, 00 J. P. 468, H. L. ; affg.y 
11895] 2 Q. B. 329, C. A. 

A'Hiiututufnfi •- -Ah to (1) Apld. Wood r. Fevoz (1898). 14 
T. L. 1\. 492. Consd. CraA\ley v. White ( 1 898), 1 1 T. L. R. 
217 ; lie Gieve, (1899] 1 Q, B, 794. Apld. Barnett r. 
Saukcr (192ri). 41 T. L. IL Refd. Konir Yoe Lono 

1’. Lo%vjec Nanjeo (1901), 17 T, L It 585; Ironmonger 
V. Dyne (1928), 44 '1'. L. It. 4 97 ; Weddle. Beek r. Hackett 
(1928), 45 T, li. It. (.7. Afi to (2) Consd. lit Duneuu, 
[190.5] 1 Ch. 307. Refd. Struehun r I'nivei-Hal Stoek 
^0^rhanf^e (1895). 65 L. .1 Q B. 178 : lie Cronmirc, Ex p, 
W and, [1898] 2 Q. B 383 (rintrallt/, Refd. Dowbon r. 
^Macfurlane, Gooke C'laiuuiut (1899), 81 L. T. 67. 

431. .] — Wood (Trading as Stephens 

&c Co.)v. h'EvEZ (1898), 14 T. 1 j. R. 492. 

432. ■ — — Purchase by broker — For dis- 

posal without acceptance by client.] — An agree- 
ment between stockbroker A", principal that the 
broker shall buy & sell shares on the Stoek Ex- 
change for the principal, ari’angmg, if po.ssible, th(‘ 
purchases and sales in such a way that the ])rincipal 
is not to be called upon to pay inon' than differences 
is not an agi‘<‘ement by way of gaining & wagering 
within Gaming Act, 1845 (c. 109), s. 18, although 


the broker knows that his principal is a mere 
speculator, & whoUy unable to pay for the actual 
stocks bought, or to deliver those sold. 

Deft, desiring to speculate on the Stock Ex- 
change, employed pltf. a stockbroker, to buy & 
sell stocks & shares for him. Deft, did not expect 
or intend to have to accept actual deliveiy of 
what pltf. bought, or to deliver what pltf. sold for 
him, but knowingly ran the risk of so having to 
accept delivery or to deliver, in the hope & expecta- 
tion that pltf. would be able to arrange his sales Sc 
purchases so as to render nothing but diffeivnces 
actually payable or receivable by deft. Bltf. 
accordingly made large purchases A sale of stock 
under contracts between himself & various stock 
jobbers. 

I’ltf. in making the contracts, know that deft, 
would b(' w’holly uuable to pay for the stock pur- 
chased, or to deliver that sold. In an action by 
pltf. to recover commission Sc money paid by him 
fordifl'tTences: — Held: pltf. was entitled to recover. 

Tiie broker might lawfully objt^ci that he was 
not bouml to resi‘11 (Bkamivei.l, Ij.J. ). — Thacker 
V. IlMiDY (1878), 4 (^. B. D. 685 ; 39 L. T. 595 ; 
43 J. B. 221 ; 27 W. R. 158 ; sub nom. Thacker 
V. llARDY, Same v. Wheatley, 48 L. J. Q. B. 289, 
G. A. 

AnnotatumH — Apld. lie IlDfrcrH, 70 p. Rogers (1880), 15 

t'b. 1). 207 : Reggio r. SLeveii (1888), 1 T, L. R. 326. 

Consd. Forget v. OstJgny, (1895] A. C. 318. Distd. 

Strachau r. UuBerHal Stoe-k Ilxchauge (ISU.")). 64 Ij. .1. 

U. B. 723. Apld. Barnett v. .Sanker (1925), 41 '1', L. R. 

660. Reid. Lilley v Rankin (1886), 2 li. R. 7 8.') , 

Caiiil) r. (kirholii! Smoko Ball Go. (1892), 67 L, T. 837 ; 

Giuwlev r. White (1898), 11 T. L. R, 217 , lie Glenn', 

Ex p. Trubteo (1899), 68 L. J. ih B. 509; WhJteliUV r. 

HRKinlev, Alexander (1910). 27 T. L. R. 49: RJehards 

V. Starck, 11911] 1 K. B. 296 ; Cooper r. StnhliH, [1925] 

2 K. B 753 : D'onmongor r. Dyne (1928), 44 T. Jj. It. 

497 ; Wedillo, Beek v. Hackett (1928). 45 T. L. It. 67. 

433. Question for jury.] — An agree- 

ment for the .sale A purdin.siiig of railway shares, 
amounting, in fact, to a bargaining for the pa>nu‘nt 
of the ditierenee, is a gambling transaction within 
Gaming Act, 1845 (e. 169), s. 18. It is right to 
h'avo it to the jury “ dnl either party intend to buy 
or sell ” A', if tlu' jury find that ueitlier })arty did 
mtend to buy or sell, that is linding that; the t rans- 
aetion is gambling. ^ — Gri'/pavood v. Blane 
(1852), 11 G. B. 53S ; 138 E. R. 578; sub ?iom. 
Grtspavood V. Blayne, 19 L. T. O. S. 61 ; previous 
proceedings (1851), 11 G. B. 526. 

AnnoUiiioiiit ■ - Refd. Rourko r. Short (1856), 5 E. iSc B. 

904 : He Morgan (1860), 2 Do G. F. .1. o34 ; Dairy v. 

Croskey (18(il), 2 John. A 11. 1 : lliggiiisou v. Siniubon 

(1877), 2 C. Ik D 76 ; Thacker r. Hardy (1878), 4 Q. B. D. 

685 : CarliJl r. Garholie, Smoke Ball (Jo. (4 892), 67 L. T. 

837 : Weddle, Beck v. Hackett (1928), 45 T. L. R. 07. 

434 . Option to demand delivery or 

acceptance.] — A contract on the “ cov'er ” system 
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425 i. Whrthir ganimo amtrart - — 
Trtmsfer of ntock not tnU'ndtd .] — 
Russrn r. Fknwu'K (1889), 17 R. L. 
O. S. 675.— CAN. 

425 ii. }— A broker is not 

entitled to recover from a eufitomer the 
amount of Iohs bUBtuincfl on a pnr- 
cha,se & rcbule of btoek, uheie delivery 
of the HhaicH was not made or con- 
templatod, & tho contract was merely 
a gaming contniet — Baj.dwin v. 'I'enx- 
Brim (1893), y. R. 5 S. G 34. - CAN. 


425 iJj. — — .]~llchl ; ns no 

stock was over delivered (jr intended 
to be delivered, & as the intent was to 
make a profit from the Huctuatlons of 
the stock market, tho trunsaelion was 
illegal. — Buitish (Joia’mhia Stock 
Lxcuanoe, Ltd. v. Juvinu (1901), 8 
B. G. R. 186.— CAN. 


426 iv. .] — A contract does 

not lali tiiidcr tho head of gaming 
contract merely because It la entered 


into in furtherance of a speculation. 
It Is a legitmiute eojiimcrcial trans- 
aefion to buv a. coumioditv. in the 
expectation that It wdll rise in value, 
with the liitenilon of realising a 
profit bv its resale. — Mouius »•. lliiAULiT 
(1903), y. R. 21 S. C. 167.— CAN. 

425 V. -Rerosh\ Guf- 

SKT.fi r Maxkkii Doshaiuiov Watitia 
(1898), 1, L. U. 22 Bom. 899.— IND. 

425 vi. — .1 — A contract bo- 

tw’cen stockbrokers A; tbelr eiistoiner 
that the brokers shall, at the custonicr’s 
direction, buy shares A sell them, A 
the profits should belong to the 
eustouKir — the brokers being persoii- 
allj liable to him for those profits- A 
that the losses should bo borne tiy the 
customer — tbo stockbrokers i»ersonaliy 
(A not liy way of indeiunity) reeuivliig 
those losses-- is a wagering contract A 
void as such. — Bykhh v, Bkattiic 
(1867), 16 W. II. 279,— IR. 

426 vil, .] — Whore a party 

employs a broker to buy A sell stocks 


wldeii lie neither posHosses uor intends 
to take up, speculating on rises A falls 
in the market. A hoping to settle by 
payment of dllTerenccH — Held : suoh 
is not gaming A wagering In tbo souse 
of H A 9 Viet. e. 109, s. 18, A the 
broker is entitled to recover from his 
c*ni])loier both advances made in the 
course of tho transaetious, A his 
ordinary conmilssion A business 
charges.— I’ouPDH v. Thomson (1857), 
19 Dnnl. (Gt. of boss.) 803 ; 29 iSe. Jur. 
372.— SCOT. 

425 viii. — .] - Molltson V. 

Nnj.Tlli; (1889), 16 It. (Gt, of Scss.) 
350 : 26 So. L. R. 240.— SCOT. 

425 ix. — ]— Univrfkvd 

.Stock Excitanok Go., Ltd. v, Howat 
(1891), 19 R. ((T. of .Sobs.) 128; 29 
Sc. L. K. 119.— SCOT. 

426 X. . 1 — The la w of Natal 

does not render It illegal for any person 
or assoen. to buy A sell shai'os os a 
speculation. — L atkhiton v. Griptin, 
[1895] A. G. 104, P. a— S. AF. 
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between two stock & share dealers for “ differ- 
ences ” is a contract “ by way of gaming or 
wagering ” & therefore void under Gaming Act, 
1845 (c. 109), s. 18, & it is none the less so where 
the contract gives the buyer or seller an option to 
demand delivery or acceptance, as the case may 
be of the stocks or shares the subject-matter of the 
contract. — Ee Gieve, [1899] 1 Q. B. 794 ; 43 Sol. 
Jo. 334 ; 8vh notn. Re Gieve, Ex p. Trustee, 68 

L. J. Q. B. 609 ; 80 L. Ti 438 ; 47 W. R. 441 ; 
16 T. L. H. 251 ; 6 Mans. 130, C. A. 

Annotation : — Distd. Philp v. Bennett (1901), IS T. L. U. 129. 

436. Contract Involving transfer of stock or 

shares.] — X., a member of the Stock Exchange, 
agreed to sell to M., at a price then named, 100 
shares in a foreign railway, X. then having that 
number of shares. The transaction was to be 
completed on the next Bottling day. Tlie Rules of 
the Stock Exchange in such cases arc* similar to 
those in the case of loans on deposit. INI . did not 
take up the shares on the day ai)i)ointed, but the 
dilTerencc of the value was paid A. the transaction 
carried on to the next settling day, as a purchase, 
at the market price of the then settling day, A 
so on from time to time. The shares remamt'd 
with the v<‘ndoi', but the dividends were accounted 
for to M. Some montlis after the original contract 
X. bought back 20 of the shares A accounted to 

M. for the jiritv', A the contract was carried on for 
tiie remaining 80 only. On M.’s being declared a 
defaulter, X. took to the 80 .shares, which wer<' wort h 
h’sstlian th<* price agreed ujjoii inlhela.stcontinuji- 
t ion of the contract , A sougJit to prove for t he dilh*r- 
(*nce : — Jleld : looking at all the circumstance's, A 
('.specially at the repurchas(' of part of the .shares 
the transaction must b(' con.sidered to have been a 
bo}\d jidc contiact of sah', A not a scheme to cover 
a Avagering bat gain for itayment of differences, A 
the proof, therefore, must be admitted.-- /?c 
Mokcjan, Ex p. Run, lips, Ex p. Matinh.\m {I860), 
2 De G . E. A .1 . 634 ; 30 T.. J. Bey. 1 ; 3 L. T. .6 1 6 ; 6 
Jur. N. S. 1273 ; 9 W. R. 131 ; 45 E. R. 766, L. JJ. 
AiinnUttioo ; — Apld. lie Wilson (ISdC), J I L. T. liPi. 

436. ~.J — Tti.Ac'Kron e. IJ aiuiy, No. 132, 

ante. 

437. — .] — A written contract was 

entered into by an “ outsidt' ” stock jobber with 
his custonuii', th.at bond fide purchasi's A- sale of 
stocks A slian's .sliould b(! made bi'tween them. 
No subse(juent bargain w^-is in fact conic to betwei'xi 
the partie.s that the purcha.ses A sah'S should not 
be carried out, A merely the differences paid, but 
it was contemjdated tliat this might be .so, A in the 
actual dealings no delivery of stocks took j>lace. 
The stock jobber did, however, offer to deliver 
certain share's A stock : — Held : although t he 
parties may have contemplated that, as a whole, 
there would be a mere payment of ddlerences 
between tbem, yet inasmuch a,s the actual contracts 
('utered into involved the liability for the actual 
delivery of ilie stock dealt with, they were not 
gaming or wagering transactions within (taming 
Act, 1845 (c. 109), 8. 18. — Universal Stock 
Exchanoe Stevens (1892), 66 li. T. 612; 40 
W. R. 494. 

Annotafionn • — Apld. Abbott r, Daw.soii (jsyj), 11 T. L. IL 

4G8, Refd. Jie (Jic'io, I1S99J 1 Q. B. 791. 


J — Shaw v, Bayley (1893), 
Times t Jan. 24, C. A. 

439. .] — Re Hewett, Ex p. Paddon, 

No. 44, ante. 

440. .1 — WiiiTLARK V. Davis (1894), 

10 T. L. R. 425. 

441. .] — IIiRST V. Williams A 

Perryman (1895), 12 T. L. R. 128, C. A. 

442. .] — Fuller V. Perryman (1895), 

11 T. L. R. 350, G. A. 

Annotation : — Apld. Hirtit V. Wiiliujiis & I^eiryaiau 

12 T. L. IL 128. 

4‘43. Abbott A Co. v. Dawson 

(1895), 11 T. L. R. 468. 

444. .] — Re Cronmire, Ex p. Waud, 
No. 455, post, 

445. - .] — PiiiLi V. Rennett A Co. 

(1901), 18 T. L. R. 129. 

446. — Buttenianuscue Bank- 
VEREENIOINO 7L IllLUESIlEIM (1903), 19 T. E. R. 
041 ; 47 Sol. Jo. 707, C. A. 

447. Between broker & Jobber.] — 

(Jooi'ER V. Neal (1878), 48 L. J. t^. B. 292, n. : 
39 L. T. .596, n. ; 27 W. R. 159, n., C. A. 

AniuAatum Tliackor v. llardy (187S), 1 Q. B. IJ. 

GS.l. 

448. — — “ Put & call ” option,] — Sadd t\ 
Foster (1897), 13 45 L. R. 207, C. A. 

449. Invitation to subscribe to “ trust.”] — ^ 

Defts. iuvit(*(l persons to (‘(jutrihuto suius to a 
“ trust," A ^Mt]^ the sums so subs(!rih(>d they w(*ro 
to operate in cerlaju stocks foj' a period of ninety 
days ; il at the* ('iid of that time a profit was made 
on the stotks the jirolit would be divided, It'ss 
10 per ci'ut., .uuoug the suhseriber.s ; if no profit 
were mad(' tlu' subscribi'rs would receive back 
their subsrM'iptioiis m full. IMtf. suhsenbed £96 
on thi'S(' terms A was informed by defts. at the 
end of ninety daNs that no profit had bei'n made, 
but that he would leeeive hack the amount of his 
snliscription 1)> Aug. 31, 1910. Later, pltf. was 
asked by (lefts, tu send an account of the jimount 
due to him to S.. an accountant w ho W’as impuring 
into tin' accounts A w'ould deal with them, i'ltf. 
applied to S. for tlie amount due ; S. rejdied tliat 
it would take a considerable tune to deal with the 
ac( omits A t h.it he could not then eonifily with 
pltf.’s reipiest. TJie iiioui'y not having been paid, 
jiltf. sued to [('('over the amount : -Jicld: (1) the 
contract, entered into by pltf. was a wagering 
conti'act A thi'refoj'e w'as not. enXorceabh', A 
(2) tliere was no evidence of a fresh piornise by 
defts. upon good eonsid('ration to lopay tlie money. 

WitiTELAW' V. M('Kint-ev, Alexav’uek a Sois^s 
(1910), 27 T. L. R. 19. 

450. .] — -Deft., who Avas a dealer in 

stocks A shaiTs, i.-isued a circular wdiich stated 
that upon payment of a subsi-ription of £5 or some 
multi]de thereof the subscriber would lie ('utored 
in deft.’s lliree montbs’ trust m respect of a cei - 
tain number of sbari's in three named stocks, 
A the subscriber would then be entitled to the 
XU-otit arising from the dillerence belw('en the 
I>ricos of the stocks on the opening day of the 
trust A the juices at the end (if ninety days from 
that date, h'ss 10 per rent., together wdth ropay- 


435 1. ('otiiia<i im iilenm tian^fer 

oj stork or '*h(ircs 1 - Uuclicc ('ivil ('edc. 
Art. 1927, docs not dilTcr suLstantiidly 
from doming Act. ISio (c. 109), h 18, 
iS: iTiidcrH mill A void nil conlnie^s 1i.\ 
W'uy of uimiliig A wogcrlnp. Con- 
trnirts made by o. broker employed to 
make actual coutraclH of purchuse A 
sale, in each coho completed iiy 
delivery & payment, on behalf of a 


prliu iiiol who'j(' otiject was m^t mvest- 
nient but ispei ulalion. oro not giindiig 
contiacts witJiiii ttic Code, -Bourn r c 
(jsTiow, 1 1 sp,". ] A. u. :;is. !*.(’ — LAN. 

435 li. 1 — -Wbcic a broker 

buys or hcUs Btoiks for a customer, on 
commisslou, A ho has uo ini crest iii 
the contracts, ho heiug entitled to the 
same comuiiHslon whether the market 
rises or falls, the faet that the customer 


inoreh bins ou margin for ])urpoHCH 
of hppiuJallou does not hrtiig tlu? 
transaction between the broker tk. the 
customer wdl bin the prohibition of the 
law as to gaming contracts — S tkvk.';- 
SON" V Buus (1897), (). B. 7 Q. B. 77. 
—CAN. 

435 iii. — — Sh\w i.C'u.K- 

noNiAX ilv. Co. (189(1), 17 B, (Ct, of 
Sess.) 410.— SCOT. 


II 11 II 2 
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Stock Exchange. 


Sect. 1. — (jaming and wagering in securities : Suh- 
sects. 2, 3 d: 4. Sects. 2 tfc 8 : Sxib-aects. 1 t£: 2. 

raont of the subscription ; &, in tlie event of there 
being no such profit the subscriber would be 
entitled to the return of his subscrix)tion. Pltf. 
paid to deft, a subscription of i*20 upon the terms 
of the circular, & at the end of the ninety days 
there accrued a profit upon the prices of the 
slocks. Pltf. also paid to deft, a subscription 
of £20 in respect of a similar trust, which resulted 
in a loss. Deft, repaid to pltf. the amount of his 
subscription in respect of the first-named trust. 
In an action to recover the amount of the profit 
less 10 per cent, in respect of the firet-named trust 
A the i,‘2() subscription in respect of the second 
trust : — Held : thougli the subscriber was, under 
the terms of the circular, in any event not to lose 
his subscrij^tion, yet, inasmucli as he would lose 
interest upon the amount of the subscription, 
there was a sufiicient loss to make the contracts 
gaming or wagering contracts v^ithin Gaming Act, 
18-15 (c. 109), s. 18, & pltf. was not entitled to 
recover. — Hichauds r. Stauck, [lOH] 1 K. D. 
290; 80 L. .1. K. B. 21.8; 108 L. T. 818; 27 
T. L. 11. 29. 

A intol/i t [uji -FoUd. Wliltcluw v. McKuilcy, Alexander 
(laiO), 27 T. L. J{. 49. 

Broker’s right to Indemnity.] — Sec Nos. 98-102, 
ante. 

Broker’s right to remuneration.] — ^'ccNos. 186- 
18S, a)ilc. 

Sub-sect. 3. — Cover Deposited for 
GA inNo Accounts. 

See, generally, Gaming ifc Wagering, Vol. 
XXV., pp. 402, 408-409, Nos. 00, 74 -125. 

451. Right of broker to appropriate.] -Mun- 
DELLA Co, V. Shaw (1888), 4 T. L. B. 450, 

C. A. 

462. Right of client to recover — On revocation 
before appropriation.] — IvEiioio v. Steven k. ('o. 
(1888), 4 T. L. B. 820, D. C. ; jm eious proeredings 
suh nom. Beggio v. Foskett A: Go., 4 T. Ij. B. 
240. 

AmwUilion .•—'Enpld. I\C CToumii’e, Ex 2>- Wuud, [1898] 2 
Q. 13. 983. 

453. Securities deposited as cover.l — 

Universal Stock Exchange r. Stuachan, No. 
430, ante. 

454. Deposit appropriated with knowledge 

of client.] — In an action to recover baek money 
deposited as cover for differences whieli might 
arose on gamhling transactions in stocks A sliares, 
it appeared tliat the money was treated by deft-s. 
to the knowledge of pltf. as aiipropriated to meet 
liis losses to defts. & tliat the whole amount had 
been so ap]>ropriated before pltf. gave notice to 
teimiuate the gambling transaction : — Held : pltf. 
could not recover.— Stractian I ' nivepsat. Stoitc 
Exchange (No. 2), [1895] 2 Q. B. 097 ; 05 D. .1. 
Q. B. 178 ; 78 L. T. 4!>2 ; 59 J. 1’. 789 ; 14 W. It. 
90 ; 12 T. L. R. 38, G. A. 

AvnniahmrH : — Distd. lie CToniiiirt*. Er j). Waud. 11H98] 2 
i). 13, 383, Refd. Biii'ffe r. Aslilcy & Sirdtli, )1‘JU0J 7 0. 13, 
744, Mentd. Dowtinn v. Macfarlane (1899), 81 L. T. (>7. 

455 . Unappropriated deposit.] — (1) Gaming 

contracts between a stockbroker k bis ( lient for 
differences on the sale k purchase of stocks k 
shares resulted in a balance in fav*our of the 
client. It w'as agreed that the broker sliould 

PART VII. SECT. 1, SUB-SECT. 3. 

p. liUilit of client to rroorcr.] — An 
action docs not llo tn recover from u 
broket a balance renialniny in bis 


sell certain stock to the client wliich he would 
accept in payment of the balance due to him & 
in pursuance of this agreement a contract note 
was forwarded by the broker. The stock was not 
delivered k the client sought to prove in bkpey. 
against the estate of the broker for damages for 
non-delivery of the stock : — Held : as the balance 
resulting from the gambling transactions could 
not have been recovered from the broker there 
was no consideration ^or the promise to deliver 
the stock, k no proof could be admitted in respect 
of the non-delivery. 

(2) The client had deposited money with the 
broker as cover to secure him against loss on the 
gaming transactions which had resulted in a 
balance in favour of the client : — Held : the 
money depo.sited not having been used for the 
juirpose for which it was deposited proof in 
respect of the amount was admissible . — lie Cron- 
mike, Hx p. Waud, 11898] 2 Q. B. 888 ; 07 li. J. 
Q. B. 020 ; 78 E. T. 488 ; 40 W. B. 079 ; 42 Sol. 
.lo. 408 ; 5 Mans. 30 ; sab noyn. He t'uoNMiiiE, 
Hx p. Trustee, 14 T. L. B. 877, G. A. 

456. .] — He Duncan (W. W.) k Go. 

(1908), Times, Mar. 17, G. A. ; subsequent pro- 
ceedings, [1905] 1 Gh. 807. 

457. Appropriation without consent of 

client.] — Miles v. I^owenfielu (1901), Times, 
May 8, G. A. 


Sl'n-sECT. 4.- Purchase out of Gaming 
Winnings. 

458. Contract not enforceable.] — He Gronmike, 
E.v p. Waud, No. 455, ante. 


Wiorr. 2. -LEHMAN’S ACT. 

See Companies, \'o1. X., pp. 1007 -1009, Nos. 
7178-7179. 


Sec t. 8.- RIGGING THE MARKET. 

Suh-,tEgt. 1.— In General. 

459. Action on market rigging contract — Not 
maintainable.]— I’ltf. brought an action against 
(lefts, vho W(T(! stockbrokers, througli whom lie 
had purcljased s])ares in a jirojc'cied eo., t-o obtain 
rescission of tlio contract for tlu; purcliaso of such 
shares, k lo recover back the purchase-money 
which ho had ]iaid in I'cspeet of them to (lefts., 
on the ground that defts., whib; acting as pltf.’s 
brokers, had delivered tlieir own sliares to him 
instead of luiieliasing tla'in upon the St(jek Ex- 
change. At tlio trial it appeared upon pltf.’s 
own case that the money sought^ to be rt*covcred 
has been paid by ])Uf. in pursuance of an agree- 
ment betw('eu him k one of defts. by 'which such 
deft, was with tlie money to pmeliase upon the 
Htock Excliange a number of sliatva in Die pro- 
jected CO. at a premium with the sole object of 
inducing the juiblic to believe that tliere was a 
i-eal maiket for tlio shares k that they were at' a 
real premium, which, in fact, as pltfs. k defts. 
well knew, they were not: — Held: tlie action 
was based upon an illegal contract-, A could not 
be maintained.— Sc’oiu' v. Brown, Doering, 
McNah k Go., Sj.aitghtkr. k May v. Brown, 
Doering, Mi N.mi A Go., [1892] 2 Q. B. 724 ; 01 
J.. .1. Q. B. 738 ; 07 J.. T. 782 ; 57 .) . P. 218 ; 41 

)>y tlio broker tor pllf., & whieli were 
iidnilttoilly mere iictitious or ^amliac 
eoiitraclH. — Pkrcuusau v . .Iackhox 
(1893), Q. R. 3 8. C. 304.- CAN. 


liaiuls, of luouej wlilcli was deposiLcd 
vitli liim bv pltf. UH “ rimrgiu ” or 
Heemity ajfaiiist loss on tranHuetloiiH 
in etoekfi which were beliiK cariied on 
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W. R. 116 ; 8 T. L. R. 755 ; 30 Sol. Jo. 693 ; 4 
R. 42) C. At 


Kxchanpo Committoo 

JaiiuoHa V. Thomaa, 
ri(uun o oit ■' /; JixohatiKO Ahhco. 

■n n r-i ! ^ fiordoii v. Metropolitan 

roljce Chief Comr. IIUIO] 2 K B. 1080 ; ]{e llohluHon’s 
Settlmt.. Cant v. Hobbs, 1012] 1 Ch, 717 • Kretror v 
Homns (1913) 109 L T. 225 : North Western Salt Co. v. 
Klectrolytle Alkali Co., 11913J 3 K. B. 422- Wild v 
SlmjMon, llSlinii K. B. 644 ; Llptrai v. Powell, lllS'ili 
2 K. B. 51. Hentd. Willis i\ Bovick, flOOll 2KB 
195 ; Farmers* Mart v. Milne, 11915] A. C. lOG. 


460. Question for Jury.] — In an action for money 
bad & received by an allottee against a managing 
committeeman of a railway, it ai)})earo(l that two 
days before the last day for paying depo.sits, A 
three before that on which pltf. paid his deposit, the 
shares of the co. wore bought up in the market, ])y 
order of the committee, to a large extent, A that 
deft, drew cheques for such purchases after pltf. 
paid bis deposits, & before he executed the deeds, 
it also appeared that of llie £150,000 required by 
way of deposit, only £1-1,000 was paid in on 
Nov. 14: — Held: it. was for the jury to say 
whether the shares had been bought ^vilh a view 
to rigging the market, A so to induce the allottees 
to register, or honestly to keep up their value, 
& whether tlie directors had done any act calcu- 
lated to mislead pltf., or had siqipressed informa- 
tion as to the iiosition of tlie co. which ought to 


have been communicatiid to the sharehohbn-s 
before the deed was jiresented to him for his 
signature. — Landon v. Beiobly (1849), 10 !>. T. 
t). iS. 505, N. ; subsequod proceedinqs,, IB 

L. T. 0. S. 122. 

Liability to criminal proceedings.] — Sec Cki- 
MiNAT. Law, Vol. XV., pp. 701, 705, 980, 1010, 
1017, Nos. 8203, 8200, 8208, 10971, 10970, lltlO, 


11418, 11419. 


461. Liability to civil proceedings — Misrepre- 
sentation.] — Sl'OTT V . Bbown, Doebixo, McNab 
& (’o., Slaucuteb a M\y r. Bbown, Doebino, 
McNab A Co., 11892] 2 (b B. 724 ; 01 I.. J. Q. B. 
738 ; 07 T.. T. 782 ; 57 J. P. 213 ; 41 W. B. 110 ; 
8 T. 14. B. 755 ; 1 IL 12, C. A. 

Avnoiaiiov'^ •- Refd. Prow II r. Stock Fxdi.ingo Conimittco 
(1892), 3G Sol. Jo 7.)2. Meiltd. -/A 'I’liomuh, .laqucs'^ r. 
Thonuis, fisyi] I () B. 7 17 . Cedfre c Excluinpo 

A‘"Sco. Cot pn., 1 1 900 I 2 Q. B 211 ; \\ ill is v. J.ovlck, [1901 J 
2 K. 11. IttO ; tloi'doii c. Metropolitan l^tlico (diicf Coinr., 
11910] 2 K. B lOSO: i’t' Itobmson’M Settlmt.. Gant a. 
Jlobli.s. [19121 1 Ch. 717 ; Kretror r. ITolliiis (1913). 109 
L. T. 22') : North Western Salt Co. r. Klectroivtie Alkali 
Co., [1913] 3 K. B, 422 ; Fanners’ [Mart r Milne, |1915J 
A. C. 100 ; Wild V Simpson. [19191 2 K. B. 544 , Upton 
V. Powell, [1921] 2 K. B. 61. 

462. -- - .] — By his siatoment of claim 

Xdtf. alleged that defts., wOio were the promoters 
of a CO., conspired to make A made false A fraudu- 
lent repre.sentations to the directors of the co. 
by which tlie bulk of tlie shares in the co. were 
allotted to tlie nominee.s of (lefts., instead of to 
the ])ublic as the directors were induced to believ e, 
A also by false A fraudulent representations to 
the committee of the Stock Exchange obtained 
from tludii a settling day ; A that tlie object of 
dcfls. was to gain control of the rmarket in the 
shares of the co. A to cause a belief lliat allot- 
ment bad been bof^d fide made to the public, A 
to induce the ]uihlic to make contracts for selling 
such sliares, A so to compel such members of the 
public as bad entered into such contracts to pur- 
chase shares from defts. at such prices as defts. 
should choose to lix. Pltf. was one of the members 
of the public who was thus induced to make 
contracts for the sale of shares in the co., A in 
order to fulfil his contracts was compelled to 
purchase shares at a greatly enhanced price, A 


him the truth 
false, but that 
not tell some 


suffered damage thereby : — Held : no cause of 
action was disclosed. 

We know one right that a man has as against 
a stranger, wliich is this : Tiiat a stranger should 
not make a false statement to lum with the intent 
that ho should act upon it ; A if ho does act upon 
it A sulTei’s damage, then the one having done 
tliat whieli the other had a right to insist that ho 
slujuld not do, lie could maintain an action. 
Now, what (jther right is it alleged that iiltf. 
had as against these defts ? The Ih’st seems t-o 
1)0 that he had a right, not that defts. should tell 
or should not. tell him what was 
he had a right that deft, should 
one else an unlfuMi, 1 jirotest 
that tlicre is no such right that I know of known to 
the law of England. 1 have tried to x)ut my views 
of the matter in brcjad language', A I say there 
IS no such rigid 1 hat I know of in the law of Eng- 
land. 'PlK'n pltf. says: “I lia\e this further 
right, tliat the peo]>le who have nothing to do 
with me may not agree together to do something, 
A do that which results in an injury to me ” I 
do not know of any sucli right. If by sometliing 
whicJi they do, wliudi is no breach of any right 
which pltf. has, he has suffered damage it cannot 
he helped. There is no legal remedy for it, A 
tlu're is no infringement of any legal right (Lobi> 
Esher, M.B.). -Sm.aman v. Warner, (1801), as 
reported in 65 L. T. 132 ; 7 T. L. B. 484, (!. A. 

Annolnhom • -Refd. Androus v. Mockford, [1890] 1 Q. B. 
372. Mentd. Jones r. insoles (1891). Gl L. T. 703; 7iV 
Binsl^Md, J'Sr j). Dale, [1S931 1 () B. ]')9 ; i.’e Gardner, 
Loin? (' Gardner (1894), 71 L. 'i*. 412 , lie Beeves, 11902] 

1 Gh 29 , Bozson r. Altnneliain 1). G. (1903), 72 Jj J, 
K. B. 271; Isaacs e. Salbtjtcin, iI91G] 2 K. B. 139; 
(.'oRstad V. Nowsum, [1921] 2 A. G. 528. 

463. .] — In an action by pltf. to set 

aside A rescind contracts for the purchase by pltf. 
of shares on the ground that the market 1, heroin 
had been “ rigged,” he applit'd for an ivlcrim 
injunction to restrain dcfls. from enforcing or 
(■‘ndoavouriDg to enforce such contracts. 

The judge having grant.ed an injunction until 
the trial of tlie action, the Pt. of Appeal refused 
to grant an injunction unli'ss witliin a week pltf. 
gave .security to certain of defts.— -ROBEB,TSON v. 
llEFFEii (1893), 9 T. L. B. 622, P. A. 

.1 — See, also , Po.mb \nies, Vol. IX., 

pp. 468, 485, 486, 498, 593, No». 3058, 3185, 
3187-3190, 3271, 3272, 330.3; Misbepbe.senta- 
TioN A Fbadi), Vol. XXXV.. pp. 43, 57, 66, Nos. 
:;7.5, 376, 519, 621. 


Sub-sect. 2.-- T^egittmate Market Making. 

464. “Pooling” agreement.] — A “pooling” 
agreement per sc was not- illegal as being opposed 
to ])ublic policy, nor could it be said, in the absence 
of fraud, to be a contract idira vires of a board 
of directors. Pltfs., tlierefore, were entitled to 
judgment on the claim A on the counter-claim, 
with costs (Mathew, J.).— Sanderson A Levi v. 
British 'Westraklan Mines A Share Corpn., 
IjTd. a London A Westradian Mines Finance 
Agency, J^td. (1898), 43 Sol. .lo. 45 ; ajfd. sub 
tiom. Sanderson A I.evi v. British MRRCANTn.E 
Marine A Share Co., Ltd. (1899), Times, July 19. 


Sect. 4. — CORNERS. 

465. Legitimate where not fraudulent.] 

Sauaman r. Warner, No. 462, aide. 
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Street and Aerl\l Traffic. 


Part I. — Regulation of Traffic. 


Sect. 1.— GENERAL REGULATION OF TRAITIC. 

See Town Police Clauses Act, 1847 (c. 89), 
ss. 21-23 ; Public Health Acts, 1875 (c. 65), 
s. 171 ; 1925 (c. 71), s. 08 ; Public Health Acts 
(Amendment) Act, 1907 (c. 53), ss. 78, 88 ; Hij^h- 
way Act, 1835 (c. 50), s. 78 ; Metropolitan Police 
Act, 1839 (c. 47), ss. 51-54, 59 ; Metropolitan 
Streets Acts, 1807 (c. 134), ss. 3, 4, 10-13, 22, 24 ; 
1885 (c. 18), s. 3 ; Metropolitan Public CarriaKc 
Act, 1809 (e. 115), s. 14 ; Ministry of Transport 
Act, 1919 (o. 50); London Traffic Act, 1924 
(c. 34) ; Stat utory Tlules & Orders, 1924, No. 
1016 ; 1925, Nos. 179, 322, 649, 048, 805, SOtf, 
892, 900, 907 ; 1027, Nos. lOi, 351, 804, 1078. 

1. “ Driving ** & “ conducting ” cattle — Cattle 
conveyed by van — Construction of local Act.] — A 
local Act for a parish, in which was a large cattle 
market, enacted, that it shall not be lawful for 
any drover or other iiorson to conduct or drive 
through any of the streets in the parish any oxen, 
sheep, or other cattle, during Sunday '.—Held : a 
person diHung a van with horses, in wliicJi were 
calves being convoyed to tfie market, was not 
“ driving ” or “ conducting cattle within the 
statute. — Tuigos v. Lestek (18(5G), L. H. 1 Q. H. 
259 ; 13 L. T. 701 ; 30 .1. P. 228 ; 14 AV. R. 279. 

2. Powers of Commissioners of Police — To give 
direction to constables — Metropolitan Police Act, 
1839 (c. 47), s. 52.1 — The C’omrs. of Police gave 
directions, under above sect, to constables to tui'n 
empty cabs that wore lieing driven at a walk out 
of the Strand into the side streids, in onler to pre- 
vent obstruction. Tin* diiver of an empty cab, 
upon being directed by a constable, refused to 
turn out of tlio Strand, A an obstruction wa.s 
caused thereby. Upon an information for a 
penalty against the cabdrivei', under London 
Hackney (Carnages Act, 1843 (c. Sf)), s. 33, for 
causing an obstruction in tlu' Straml by wilful 
inisboliaviour, the magistrate found ibai the caJ)- 
diiver knew of tlie directions, A tliat the Sti-and 
on the day in (piestion was liable to be obstruet<!d, 
A that the directions i\ere lawful A reasoualdc 
for preventing obstruction. Tie accordingly con- 
victed the driver: — Held: in the circuin.stances 
the tJomrs. liad power to give the directions 
under sect-. 52 of the Act of 1839, ihougii no 
regulations were made A ]>ubhshed under Metro- 
jiohlan Streets Act, 1897 (c. 12,4), s. 11 ; A there- 
lore. the driver was liable to bo camvicted for 
causing an obstruction by wilful misheliaviour. 
— R. V. JuisMJN'OTOX, Ex j). Keen (1899), 15 
T. L. R. 388, D. O. 

3. To make orders for preventing obstruction 

— Whether confined to extraordinary occasions — 
Town Police Clauses Act, 1847 (c. 89).] — fJnder 
ahovx* Act,s. 21, which provides that “ (ho Comrs. 
may from time to time make ordei'.s . . . for 
preventing obstruction of the streets witliin the 
limits of the special Art in all times of public 
processions, rejoicings, or illuminations, A in any 
ca.se when the streets are tlirongcd or liable to be 
obstructed,” the ])owers of Comrs. arc not con- 
lined to making orders dealing with extraordinary 
occasions of obstruction. Where jiarticular streets 
are normally thronged so that their liability to 
obstruction is chronic thev may make orders 


for the prevention of obstruction in such streets 
applicable to every day of the week. — Teale v. 
WiLEiAWs, [1914] 3 K. B. 395 ; 83 L. .L K. B. 
1413 ; 111 L, T. 285 ; 78 J. P. 383 ; 12 L. G. R. 
958 ; 24 Cox C. C. 283, D. C. 

4. Authorised regulation by constable — Disre- 
gard of constable’s signals.] — Under Town Police 
Clauses Act, 1847 (c. 89), s. 21, which enabled the 
Comrs. to make orders for preventing obstruction 
of tlio streets A to give directions to the constables 
for keeping order A preventing any obstruction 
of the streets, A imposed a penalty “ for every 
wilful breach f>f any such order,” an urban autho- 
rity made an order for regulating the traffic 
which, after reciting that certain scheduled 
streets wore at certain times thronged A liable to 
be ob.stnicted, provided that the constables 
stationed at certain crossings should direct tJic 
drivers of veliicular traffic approaching any of 
such crossings by word or signal to stop or to 
come on : — Held : the driver of a vehicle who 
disregarded the direction of the constable .stationed 
at a crossing for the regulation of the traffic, A 
drove on in disobedience to the signal of the 
constable to stop, committed a broach of the order 
made by the authority, A was properly convicted 
of an offence under Town Police t'lauses Act, 
1817 (c. 89), s. 21. — Duddeutdoe v. IIvwlings 
( 1912), 108 J,. T. 802 ; 77 .1. P. 107 ; 11 1,. G. R. 
513 ; 23 Cox C. C. 30(5, i>. C. 

5. Restricted streets in Metropolis — London 
Traffic Act, 1924 (c. 34) — Constitution of advisory 
committee — Whether additional members sit.] — 
On a reference to tbf> advisory committee by the 
Minister of Tr-msport of a question of declaring 
a Htt(‘et< to be a restricted street und(*r above Act, 
s. 7 (1), the additional members do not sit. — M\Y 
r. Beatute, [1927] 2 K. B. 353; 00 U. .T. K. B. 
680 ; 137 I,. T. 382 ; 91J. P. 78 ; 13 T. I,. R. Ill ; 
25 L. G. R. 201, I). C. 


Sect. 2.— THE RULE OF THE ROAD. 

Sun-sECT. 1. — I NT General. 

6. Statement of rule.]— (1) There are tlirec 
customary rules, or directions for driving, in 
meeting, eacli party shall bear to the left ; in 
passing, the foremost -{lerson, bearing to the left, 
the otlier sli.all pass on the off side. But the 
driver of a carnage is not bound, under all 
circumstances, to pass anotlior carnage on the off 
side ; lie, may, if the street be very broail. go on the 
near side. In crossing, the driver should bear to 
tJio left hand, A pass behind the other carriage. 

(2) In ease for negligent driving, the law or 
usage of the road is not the criterion of the negli- 
gence. Therefore where deft.’s carriage was on 
the wrong side of the road, A in attempting to 
pass on the near, instead of the off side, pllf. 
.sustained damages :—Hcld : it was for the jury 
to decide the question of negligence, without 
regard to the law of the road. — W ayde v. Carr. 
(Lady) (1823), 2 Dow. A Ry. K. B. 255 ; 1 L. .1. 
O. S. K. B. 03. 

7. Infringement of rule — Whether criterion of 
negligence.] — Aston v. Heaven, No. 16, post. 

(1910), .^14 W. L. ]l. 118 10 W. W. U. 

220.— CAN. 

Til. .} — TIio statutory 

rule of tlio road does not abr(*jfate the 


PART I. SECT, 2, SUB-SECT. 1. 

I i. Infringement of rule — IVheUier 
erilerion of rudhgcnce.] ~Vho act of u 
deft in driving to the left of the 


centre lino of a street Is not noffliBonoo 
j}er Bc, even though the rule of the 
road in this country ia to keep to the 
right. — OSBOKXE r, La.ni>ih (AUa.) 
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8. -.]~-Wayde V. Carr (Lady), No. 

0, ante. 

.J — TOO mere fact of a man’s 

dnving on the wrong side of the road is no evidence 
of negligence, in an action brought against him for 
running over a person who was ciossing the road 

10. Alternative courses available — Choice of 
hazardous course —Observance of rule of road no 
defence.] — If the driver of a carnage upon a xmblic 
road may adojit either of two courses, one of 
which is safe, A the other hazardous, & lie elects 
the latter, he is responsible for ilie mischief which 
ensues, & he cannot, in such case, insist uxion the 
fact that he he])t to his own side f)f the road. — 
Mayhew V. Boyci: (ISKi), 1 vStark. 42:1 ; 171 L. K. 
.517, N. r. 

11. Regulation under local Act — Inflicting 
penally for contravention — Notice essential to 
validity .]- — A local statute provided that, regula- 
t-ions might be made by the M. corjin. requiring 
the driv^ers of heavy & slow moving vehicles to 
keej) their vehicles {o a paiAicular portion of the 
street. & that “ any person who shall contravene 
any sueh regulation after warning ” should be liable 
to a penalty : — Held : any regulations whieh 
inflietod a penalty for driving in the middle of 
the road in the ahsemu' of warning would bo ultra 
vires, A. th(*re could be no penalty intlictod inless 
a j)erson had so driven after he had been warned. 

V. JiioriErr (IhlO), 103 Ij. T. .513; 


74 J. P. 458 ; sub nom. Lord v. Barnsley, 
CiiORLTON V. Liooett, 8 L. G. It. 083, D. 0. 

12. “ Left or near side of the road ** — Construc- 
tion of bye-law.] — By a bye-law of the borough 
of P., “ if any person shall drive any carriage 
within the said borough & shall not keep the same 
on tlio left or near side of the road in any street 
in passing along the same, except in eases in which 
he shall have occasion to yiass any other carriage 
or of actual necessity or some sutliciont reason for 
deviation therefrom ” he was t-o be liable to a 
Xienalty. 

A driv^er drove his lorry along a street in the 
borough so that the mair wheels of the lorry were 
about 10 feet from the kerbstone, the off wheels 
being a few inches from the cfmtro of the road, 
but never over the centie line of the road ; — 
Held : the driver had not contravened the bye- 
law. — Bolton v. Everett (1011), 105 L. T. 830 ; 
75 ,1. P. 534 ; 0 li. G. U. 1050 ; 22 Cox C. C. 032, 
1). (t 


Sitr-sect. 2.— To What Traffio 
Arplicarlil 

13. Carriages.] — ’riuiLEY v. Thomas, No. 30, 
j)osi. 

14. Saddle horses.] — Turley ?>. Thomas, No. 
30, post. 

15. Pedestrian.] — Ooiteritj, v. Starkey, No. 
27, -posL 


prliieiiilos of llio conmion l.ov ^\lllch 
Kovern a Refbon nniiig a ln>rb\\uv N 
liiiposo iiRoii hull tilt' ohlJgatioii .ot 
idf’vt lit iilKiniiu non lurin'^. Thu 
rule (loos afl’ot'd un evident. i.il (e^t fin 
to file nt'gligenee of the, one or tho 
other ilriver v hich imij’' ho deeibuo 
in iimnv easoH in fixing re'ipoiibihilil y, 
hut it does not nistiO a driver iti taking 
the rib), of a eollision vldeii ho might 
easily avoid under eiieiiiiislariees x\ lilt.li 
would indieate to u man of ordinary 
Iirudeiiee flint an ueeident xvas likely 
to oeenr — (’autkk v. VAnKnoxcoKint, 
[1922] 2 \V W. H. I(l') ; (hi I). L. it. 
118 ; .12 Man it 102 -CAN. 


1 - RuiiM.rr 1 

[19111 S i\ 87 1, 7>l 
Sf. L It 797 [19111 2 H. L. T. 113. 

—SCOT. 

a, /I’a/e art up rrith otijei't 

of prrvnilind tfocK in truffir.] — A 
hyt'-law reiiuiring a din er of a motor 
ear to keej) as t lose as jiossible to tho 
c'lirh \\ ht'ii his car is travelling at the 
into of a wall,, held to have been passtsl 
Axith the view solely of prexentlng a 
blot king of tniitle. & the hreaeti 
thereof is. therefoie. not in itself 
negdigenec on whieh an Iniureil pedes- 
trian can base an action foi tlainages, 
- I’UXUHON V. [192 >] 1 J>. Jj. It- 

H93 . [192:. I 1 \V. W. ii. 487, 34 

B, C. B. 921. — CAN. 


b. 77u/7d of u'di) of narr of inrun 
rood ut croas rood a <f’ udrracrt ions [ 
SMITH r. (HNADIXN I’ACIFIt" ItY. ( 'O , 

[1922] 3 \V. W. It 737 ; 70 D. L. B. 
409 ; IG Sask. L. H. 115 .— CAN. 


0 , When two motor ears, 

travelling at right, angles to each other, 
ore aviproaeliiiig the Ramc street inter- 
section, the fact tliat one lias by law 
tiio right of way does not mean that, 
liowevc'r dlsPint that car Is from the 
crossing, the other must stop & allow 
It to pass. It, only means that when 
tho Hiihordinafc car has not ri'iisonalijc 
time to pass in front of the other it 
& not the other must slow up or stop 
& permit the other to pass. KniK r. 
JtEAUK (Man.), [19231 I • 'V. B. 
] 35.5.— CAN. 

d. .] — CoixiN’s r. Gkiucrar 

SbUVICK TKANtil’OKT ( 'O,, LTP. (B. 


.1927] 2 D. L. n. 353.— CAN. 

e. 1- Macamikuw V 'rnt.vun. 

[1999] S. 7H , 4G .“Se L. It 111; IG 
8. I.. 511.— SCOT. 

f, Dntii of of main lood 

'o take m/r]— N ash a. Victokm 
Vmi-x (B (’), [1929] 3 W. \S. R. 
1 9. 5 8.— CAN. 

Havi.ky V ITayks 
1921). 5 5 O. L. B. 3G1 ; [1925] 3 

1). 1. H. 782 -CAN. 

h ] — 

5i.r\'\viiMt (T.) ft 
VM>J,K (1923), 32 B, t 


Kim 

.SON.M L<. AU..X- 
B. 119.— CAN. 


„ 1— While it is a dutv 

f veldi'ies approai hing a mam road 
[om a hide road, to give way to 
chicles on (ho main road, this rule 
DCS not ahsolvo vehirles on the main 
oad from the duty of approaejimg 
he onl,raiice to tin* side road nitli 
JUtlon ItOHRIirHON' v. WiT.sov, 
19121 S. (!. 127G ; 19 Sc L. It. 919 , 
1912] 2 .S. L, T, IGG.— SCOT. 

1 ] — It is the duty of Uio 

rixer of a veldde enti'iing ii main 
horoughfaro from a side street tn take 
are to do so m such a manner as not 
() endanger ( he trafllc on (lie thorough- 
ire, A, if necessary, to give nay to 
aeh traffic : but this does not entitle 
lie traffic on the thoroughfare to con- 
inue its course <!x speed without 
'gard to the entering vcldele, nor 
hsolvo sueh traffic from tho duty 
f itself exercising duo care to avoid 
he risk of a eollision. ~M‘N vut r. 
liAHOoW CoHPN., [1923] y. (J 398 ; 

0 yo. L. B. 323 , [1923] H. b. T. 171. 
-SCOT. 

- IIinvuixsoN r. 

.ESLIE, [1927] y. C. 95; [1927] 

i. L. T. 57.— SCOT. 

ir/wf, amounia to inter- 

lecfion.]— W aj>ih r. 1 ’eat (N. Ik), 

1927] 2 D. L. n. 1120.— CAN. 

o. Right to onr-hatf of road.] - 
Drivers meeting on a highway arc) 

^ach. cntiilGil to ouo-half of tho roau 
ncasurlng from tho centre. — IIouuii i\ 
BimLEKnE (1922), 

183; 69 D. L. B. 

VV, W. K. 490.— CAN. 
p ] _ The driver of a motor 


ear is justilled in .aeling on the belief 
that the drj-ver of an approaching car 
will obey tho rcfinircmenl s of the law 
N; give iiim one-half of the travelled 
rondwav on which to pass l’ii,\UusB 
r Bum (R ('.), [1927] 1 D. B. It. 
407 , 11927] 3 W. \V I!. Kit.— CAN. 

q. Maniing of “ renfrr of the 

road."] — 'i'lii' “ cent re of the road '* In 
Highways Act, s. 3 (I), to the right, 
of which a vehielo such as there speci- 
fied must turn out in meeting another, 
means the fixed eentre hue of that 
jiortion of the road .illow.inee which 
lias hecn jjrei'ared for is suitable 
for the use of tux oiling vehicles, U 
flic hoct. Is not complied with hv 
tuinmg out snifieiently to allow the 
oilier vehli lo to use all tho xvorn track 
but not passing to the rigid, of t,he 
coidrc of the graded liighwav. it,, v. 
Huicr (Alta 1, [1929] 1 W. W. it. 89 ; 
32 Can. Cnm, fas. 21.— CAN. 

r Rasauuj iramrors — (Uui.alniction 
of hiK -taw.] — B\tv r. JB'xcvN (1917), 
13 Tas. R. B. 48. -AUS. 


t. ,) — The rule of tho road 

eiminecrs that a traimvay car should 
ho passed by a folloxxmg velih le on 
the left Jiatid side. — .I aiuune v yi-ONK- 
KiKun LvirNiutv Uo (1 887), 14 B. (Ct. 
of yes-,.) 839; 21 So. L. B. 599. — 

SCOT. 


aa. Tuunrar overtaking vehicle — 
lalnlitg muter hye-law of overtaken 
rurr. I -If the driver of a vehicle is 
1 such n position in congested traffio 
lint a tr.smear overtaking 1dm places 
Is vehielo in tho prohibited spaee 
lUthont any power on his part of 
xtrieatvng Idinsclf, he would not bo 
iiilty of having “ allowed ” his vehicle 
‘ to ‘l)o or puss between the nearest 
erb lino of any street & any stationary 
raincar.” — MAn’iiiowH v. ITiahran 
’irv, [1925] V. L. K. 4G9 ; 4 7 A. L. T. 
9) ; 31 Argus L, B, 338. — AUS. 

bb. .] — CmUSTIE V. Glasoow 

’’oitrx., [19271 y. G. 273 ; [192([i 

k L. T. 215.— SCOT. 

00 . Rule when pasaing led horses.] 
— UmmitVY V. (iANBON BaoTHEBa, 

19171 y. C. 371 ; 54 Sc. 1 j. B. 377 ; 
[1917] I'y. L. T. 178.— SCOT. 
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Street and Aerial Traffic. 


Sect. 2. — 7'he rule of the road : Suh-aects. 3 & 4.| 


Sub-sect. 3. — Whether Observance 
Obligatory. 

16. General rule — Not obligatory.] — Coach 
owners are not liaolo for injuries happening to 
passengers, from accident or rnisfoi’tune, where 
there has been no negligence or default in the 
driver. Where there is no other carriage on the 
road, the driver may keep in the middle of the 
road, & is not bound to keep on the left hand side 
of the road, even thougli the accident might have 
proceeded from the coach not being on the proper 
side.— Aston v. Heaven (1707), 2 Esp. 533; 
170 E. R. 44.5, N. P. B , 


Armotationa :—Reid. G, AV, J{>, r, Blako (18f>2). 7 L. T. 91 ; 
Rcadhoadr. Mid. Ky. (1809), L. K. 1 Q. B. 879. 


•] — There is no such rule of the 

road as to make the left always the proper 
side. — F inegan v. London tfc North Western 
Rv. Co. (1880), 63 J. P. G03 : 5 T. I.. R. 608, 
I). C. 


18. But greater care required on wrong 

side.] — A person diiving a carnage is not bouml 
to keep on the regular side of the road ; but, if 
he does not, he must use more care, keep a bettor 
look out, to avoid concussion, than would be 
necessary if he were on the juoper part of the road. 
— Pluckwell V. Wilson (1832), 6 O. A Ih 375 ; 
172 E. R. 1010, N. P. 

A7inotntinns :—'Reid. Pa\js r. Mann (1842), 7 .T. P, r>:\ ; 
Philliiis V. Britannia Hygienic, Luuudty Co,. [1023] 1 K. B. 
539, 


19. No other traffic on road.] — Aston v. 
Heaven, No. 10, ni-iic. 

20. Allowing overtaking vehicle to pass 

on near side — With consent of overtaking driver — 
Highways Act, 1835 (c. 50), s. 78.1--l{y above 
sect., it is an olYeneo for any pi'rson wilfully to 
prevent any other person from passing him or 
any vvaggon under Ins care on a highway, or by 
negligence or misbehaviour to prevent the free 
passage of any waggon or person, or not to Keep 
his waggon on the left or near side of the road for 
the puqiose of alh)vviug such passage : — IJc/d : 
it is no olleuce under (he above pro\ision for tlie 
driv'cr of a waggon to keep to the otl side for the 
purpose of allowing an overtaking vehicle to pass 
hini on his near side, if tlio driv’er of the ov'er- 
taking v^ehiclc consents so to pass him A there is 
no otlier vehicle on the road at the time. — Nut- 
TALL V. Pickering, [1913] 1 K. H. 11 ; 82 J.. 

K. R. 30; 1071.. T. 8.52 ; 77 J. P.30; 10 L. G. R. 
1075 ; 23 Cox C. C. 203, D. C. 

21. Sufficient room for other traffic.] — C rudkn 
V. Fentham (1798), 2 Fsp. 085 ; 170 K. R. 490, 
N. P. 

22. .]~It is not justification to an action 

for negUgently driving, that pltf. was on the 
wrong side of the road, if tljore was room sufficient 
for deft, to pass witlif)ut inconvenience. — C lay 

r. Wood (1803), 5 Fsp. 44 ; 170 E. R. 732, N. P. 

v, Brituntila llyjflcnic Laundry 

23^. .]— Salford Improv^ement Act, 1802, 

s. 258 provides that “ evxry person who, when 
driving or having t he care or conduct of any cart 
or cari'iago . . . sliall . . . by negligence or mis- 


behaviour, prevent hinder or interrupt the free 
passage of any person, carriage, cart or animal 
... in the street, or shall not keep his cart or 
carriage ... on the left or near side of the road 
for the purpose of allowing such passage . . . 
sliall ... be liable to a penalty . . 

Applt. was charged under the above sect., that 
he, being a person di'iving a certain cart, did by 
negligence interrupt the free passage of a certain 
carriage. Applt. was driving a one horse lorry 
along the near tram lines, leaving a space of about 
ten feet between him & the kerb on the near side 
of the road. He was told by a police officer to 
keep to the near side. He did so for a few yards 
& then he turned on to the tram lines again. & 
proceeded along the same at a trotting pace. By 
going to the middle of the road, applt. obstructed 
three motor vehicles which overtook him, <te in 
passing him thc*y had to go on the offside of the 
road. There was no evidence to show that there 
was any vehicle or obstruction on the off tram 
lines or elsewhere on the offside of the road to 
I>rcvent the vehicles passing apjdt. The justices 
convicted applt. of the offence charged : — Held : 
there was no evidence to show that applt. 
obstructed the free passage of the vehicles, A the 
appeal must he allowed. — Sleith v. Godfrey 
(1920), 90 L. .T. K. B. 193; 124 I.. T. 152; 85 
J. P. 40 ; 18 L. G. R. 727 ; 20 Cox, C. C. 055, 
D. C. 

24. Question of fact.] — Although the driver 

of a carriage is bound to leave sufficient room on 
ilio left band side of the road for other carriages 
to pass ho is onlv bound to keep it so as to leave 
sufficient room, it is matter of evidence whether 
sufficient room is left or not, in case any accident 
happens. — Wordsworth r. Willan (1805), 5 
Fsp. 273 ; 170 F. R. 809, N. B. 

25. Tramlines near to kerb — Vehicles unable 
to pass between lines & kerb.] — Tlie single lines of 
a tramway constructed under an Act of Parliament 
were at one plaiv' on a I'oad, on an incline some 
250 or 300 yards long, so jiaced that there was no 
room for a vehicle to pass between a Iramcar A 
the kerb on fine side of the road. At the toj> A 
at the bottom of the incline w’l're loojis v\’hicli 
would enable a tram to ])ass another v'ohicle on 
that side of the road. There was ample room for 
a v^ohinle to pass a tramcar on the other side of 
the road. A dray coming dowai the incline pro- 
ceeding on its near or left side of the highway 
met an elert rio tramcar vvhicli was lawfully running 
on the said lines, proceeding up the lull. As there 
w'as no room to pass, botli vaOiicles stopiied, A 
remained facing each other for fifty minutes, at 
tlie end of vvhich lime the tramear backed to the 
loop at the bottom of the inelino, Tlie driv^cr of 
the dray had been instructed by bis employers 
not to cross over the tramlines on to his vvTong 
side to make way for frarncars. A summons was 
taken out under Tramways Act, 1870 (c. 78), 
R. 50, against the drayman for wnlfully obstructing 
the tramcar. The justices dismissed the summons, 
saying that they vvere of opinion that the dra^unan 
had not acted unlawfully in maintaining his right 
to driv'c on his left or customary driv^ing side, A 
that consequently there had been no wilful obstruc- 
tion on tho part of resp. They consented to state 


PART I. SECT. 2, SUB-SECT. 3. 

d. (iemeral rule .] — Haviik r. Wai.kc 
(1885), 18 N. S. H. (6 K & G.) 175 ; 
C. L. T. 448.— CAN. 

®- ■; *1 — A person clrivinsr 

vehicle on tho left hand sldo of tl 
read does so at his peril, even thonji 
there be no statutory obllpratlon 1 
keep to the right. — FLUvr v. Sanfoh 


(Altu.). [192.5] 4 D. L. 11. 730 ; 
3 W. W. II. 018.— CAN. 


[1925] 


21 i. Sufficient room for other traffic.] 
— Endor Vehlolcs Act (Sask.), 1917, 
8. 38, whieh requires that a person 
driving a motor on a highw'ay -w’beii 
overtaken by another " shall as soon 
as i>roctleablo turn to tho right so as 
to allow free passage on the left,” It 


Is not rieceBsary for the one overtaken 
to turn so ns to bo altogether to the 
right of tho centre of tho highway 
whore tho person overtaking him has 
on tho left both ample space in which 
to pass & a sufficiently good road- 
bed, — Bocaert V. Kenney, [1920] 2 
W. W. R. 312 ; 52 D. L. R. 33C ; 13 
Sask. L. R. 276.— CAN . 
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a case : — Meld : as there was a doubt as to whether 
the justices meant that the drayman had an 
absolute right to continue on his left-hand side 
or merely that, owing to the action of the traincar 
driver, the drayman’s obstiaiction was not A^ilful, 
the case must be remitted to the justices to decide 
whether there had been wilful obstruction on the 
part of the drayman, with the direction that the 
drayman had no absolute right to maintain his 
course on tlie left, putting the tramcar driver to 
any amount of inconvenience, & tlie tramcar 
driver had no absoluto right to make all other 
vehicles got out of his way, if, by acting reason- 
ably, he could avoid inconvenience to them. The 
drivers of both vchicl(!s rrnist act reasonably 
llAJSTiiEY r, Cjiaowick (1901), 08 .1. 1* 512, 
1). C. 


Sim-sKCT. 1. -Duties of Dioveus of 
Vehicles. 

26. With regard to pedestrians — To use reason- 
able care.] — A foot passenger, though he nuiy be 
infirm from disease, lias a right to walk in tlie 
carnage way, A is entitled to tlie exercise of 
reasonable care on tbo part of ])eisniiH ilriving 
carriages along it — lloss r. 7u'i''roN (1832), .5 
C. A P. 107 ; 172 P. P. 1030, X. P. 

27. .]—(!) A foot passenger bos a 


i r-» ^ 

right to cross the carnage' load, A a ])erson driving 
along the road is liable to an action if be do not 
take care so as to a\oid dnving against a foot 
passenger who is eiossiiig the road ; A if a person 
(bus driving, cannot pull U[> in time, because his 
reins break, that is no defence, as ho is bound to 
have jiroper tackle. 

(2) The lule as to a carnage being its proper 
.side of the road, does not apply with respect to 
a carnage A a foot passenger ; for, as regards 
foot passengers, a carriage may go on eitlK'V side 
of tlie road. 


(3) In an action of trespass for driving a carriage 
against pltf., the defence of inevitable acci dent 
must he specially jileaded. — C otterill v. 

(1839), 8 C. A P. 691 ; 173 E. B. 670, N. P. 

AnnoUihon .- -As to (1) Consd. Phillips v. Britannia Hygionio 
Laundry Co., 11923] 1 K. B. 539. 

28. •! — Foot passengers, in crossing a 

highway, are bound to take due caution to avoid 
veluclos ; & the drivers of vehicles are bound to 
take due caution to avoid foot passengers.^ 
OoTTON r. Wood (1800), 8 V. B. N. S. 508 ; 20 
]>. J. a P. 333 7 .Tur. N. S. 108 141 E. R. 

1 288 

ylHmihdii)?)-? — Retd. Hnuimuok v. White (1802), 

N. H. 58H : Mauzom r. DourIuh (1880), (> 0- h ' 

.lolly r. North Si aiTordHhiro Train. Co. (1887), t 
.Fuly 27. Mentd. Loveprovo v. L B ic S. By.. Oai- 
lap^rt' Piper (1801). 10 l\ B. N. S. 009 ; Bcottn. L'lndou 
Books Co. (1804). IJ L. T 38:p Brires r*. OHvf (1^(>6). 

•1 11. & C. 403 ; Smith v (1. E. Ity. (1800), L. B. 2 p* 1 • 

4 ; Wehher r. G. W By. (1800), 4 B. 8c C. 582 ; COdin 
f McMullen (1808). L. B. 2 P. C. .317 . Turner f’; W- 
By. (187.5), 31 li. 22 , Allen v. Now Oas Co. ( t 8 1 0), 1 
Ex. 1). 251 : Cu.-j) Thomas (1890), 03 L. 1. 7jtj. 

29. To avoid accident.] — Tlunigli (bo rule of the 
road is not to be atliiorod to, if, by dopai'tmg from 
it an injury c.an bo .avoided, yet in cases where 
p.arties liieet on Ibo sudden, A an injury results, 
the party on the wrong side should bo liold answer- 
able, unless it appear elcarly (hat the party on 
the rndit bad ample means A ojiporlumty to 
prevent it.— PiiAPLiN v. IlAiVES (1828), 3 f’. A 1 . 
.551; 172 E. R. 513, N. P. . 

30 - Avoidance necessitating Infringement 

of rule of road.)— (1) The rule of the road as to 
keeinng the yiroyier side, ajiplies to saddle horses 
as well as carnages ; A if a carriage A a horse are 
t o pass, tlie carriage must keep its proper side, A 

so must the horse. , 

(2) If the driver of a carnag*' is on bis proper 
sale, A sees a horse coming furiously on its 3 VTong 
.side of (be road, it is the duty of the driver of the 
carriage to give way A avoid an accident, allhoug i, 
in mi domir be does go a little on what would 
odiei wise be bis wrong side ot tlie road.— I BBLE\ 
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26 1 If'Ufi remrd to viJcdrunifi -To 
71 SP ridnovaltle rr/r^.]— (’ i-f.uk u. I'l.ruie 
(1879), (] B. (Ct of Set^a.) 107(i ; 1« 
.Sc, L. B. (;2().— SCOT. 

26 li, — - Anueuson V 

BL.vcKWom) (188')), 1,1 B. (FT 
Bc.'^s.) 413 , 23 Sc. I.. B. 227. -SCOT, 

f fi lure rood inihout ‘odc 

tot//i.s.] — f)n count rv roads where thcro 
aro no Ride w'uIkH A: foot pasRonFors nro 
nocossuriJy ohlipcd to loako u.so of a 
iiortioii of Ihc travelled w<i> ,tlie dri\er 
of a motor car Is hoimd to cxcrclRO 
cure In pURRim:: or atlcmptiuF to luiss 
a person on foot — Jliii.vNJi v Dumuiy 
(1920), 59 N. 8 . B. 120. — CAN. 

g, Wlorc pc'dcArians jjroJnhihd 

from vrossnir/ ejo’id at i^fnd 7nlir- 
acc(mn,<i.]— Where a citv hyc-hnv pro- 
hibits podostnans from crossing the 
Htreet c\ci)pt at stieet lutcrsei 1 ioii'^, a 
inotorlHt Is not bound to keej) that 
saino constant look-out. for prdos- 
tnans crossing hetweeu street iutcr- 
Boel-ions that Is required of him where 
pcdebtriaiis can lawfully cross In tlio 
middle of a block- — Eiiksteh p Ktv- 
NEAU (Alla ), [1927] 1 P" h- 0. 4i ; 
[1920] 3 W. W. B. 001.— CAN. 

jV/tdIicr bound to ^took 

hryond road late at 7ii(ild ]— Theio is no 
duty on a driver of a motor lato at 
night t,o look heyoml the live k A: see 
whether any btraggler is eoinmg on 
to the track to collide with the niotor. 
— SnEAiiEn i’. Dunedin L'oitrN, (1901), 
21 N. Z. L. It. 192.— N.Z. 

k. 2)iity to Ice rp sofflncnt di.^- 

iance from vehicle in front.] — Auld r. 


M‘BeV (1881). 8 B (Ct of Sess.) 195; 
18 Sc. L. B. 312 -SCOT. 

30 I. To nioid accident — Avoidance 
nvcrfi'otatiny infrinycnimt of 
rom( ]— M'ai.mce r. Bkiicii M. 19 1 ■>! 
.S C. 205 , .52 Se. 1. B. 130 ; [1914] 2 
S. I.. T. 410.— SCOT. 

30 n. .]— J’crsoiis iisinpr a 

road upon their imiper side have the 
paramount right N; arc cutillcd to 
prof(*r(‘tK‘c\ HO (lint in uf tlanyrcr 
of a collision it is the duty of those on 
their wrong sale to give wav llrst. 
'I'he lest to b<' applied m order to 
ascoitain when tin iierson ‘Julv 
pi'oiK'ilv using thi' road should waive 
Ids lights is I ho test of reasonableness. 
So soon us it w'ouM be evn enl to a 
roahouabk* man that Ihoro Js uanwi 
of an iieeidont. mlsmg from tbe in- 
ability, refusal or ucgleet of Ibo 
doer to give awav, then the rightful 
user of the road is hound to take all 
reusonablo steii.s lo avoid an neeldeut,. 
— Soi.uMoN V. Mu.s.sEvr N liiiKHir, 
L'l’P., [192(5] App. D 127.— S. AF, 

I. Vfhli'lc tnrnmif into 'odv drcct 
-- Dufy to give uaining of change oj 
ronrni — Twuing fmiii staiwnary posi- 
fm/;.]— ^^’hel) a car, being stationary 
on t.lio side of a Rlreet, turns into tlie 
street almost at right angles, it »''F, 
Huincieiit for tbo i river <»f the cai to 
boot N signal with t ho hand, it is 
also liH duty to look out N see If h 
will obstruct oncoming t;, 

1,0 fads so to look out, ‘f 
— Bauendre a. Smith, [1923] E. D. L. 

2G9.— S. AF. 

^ .] — A person who 

imvts a velnclo travelUng tow'ards him 


18 cntitlod to usMimo that such vehicle 
will maintain its ajipurcnt course, cV, 
therefore, it is ineiimbont upon tiie 
diiver of a vchiclo who desires to ehango 
his eourse & to turn /ato nnothw 
street to give a warning to tlmt urtLX. 
— Uyh V. Uvs, [1927] App. D. 394.— 
S. AF. 

n. ll’ith riyard to horws-Duty of 
motor to lenuiin stationary on 
— EiMiuiEJ.r. i’. Buomley (N. B.) (1^1^- 
11 E L. B. .501: 7 J). J.). B. Ii7.— CAN. 

o ITifh regard to iramcars —Dufy to 
filon udini train inhiiig vp nr divdiary in p 
viitifynioin-!— Traincar hacked from side 
s/m/.]-iBiL.Mi.s r. Kikk Co.. Ltd.. 
11929] 1 W. W. B. 10.17 ; .).! D. L. B. 
53 . 'k B. 0. B. 122 -CAN. 

p Duty to drive at uxdking 

vare when tiavTlalJng up or discluirfnng 
/ws,scaf/crs.l— llAiLUsWOimi a. &MTU 

(191 8), 49 N. L. B. 174. — S. AF, 

a Cars approai king one another in 
sniiir lilt— Duty of eaih driver to stop.] 
— \Vheu two motor cars approaching 
one anol.her are in the same deep 
nit, there is a duty on the driver of 
each to slop his ear instead of taking 
Die elianee of getting out of the rut 
iV geltmg dear before the cars moot. 
In the present case the pltf. performed 
this duty, hut deft, did not, & the 

kilter wa.s therefore held llahlo for 
the damages caused by the collision 
which resulted, — BuLm 

[19221 2 W. W. B. 088 ; 0.1 D. L. B. 
395 ; 15 8ask. L. B, 425. CAN. 

r Vehicle sirinqing out to pass vehicle 
in front— D-uty to give imming or see 
roful c(ear.]— K en ZIE r. Haxit (r'a.sk,), 

[1927] 3 1), L. B. 839. — CAN. 
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Street and Aerial Traffic. 


Sect. 2. — 77te rule of the road: Sub-eect. 4. Sects. 
3 cfc 4. Pari II, Sects. 1 & 2 : Suh-sects. 
1,2, 3, 4, 5, 6 & 7.1 

V. Thomas (1837), 8 C. & P. 103 ; 173 E. B. 417, 
N. P. 

31. To act reasonably.] — IIahi’ley v. Chadwick, 
No. 25, ante. 


Seci\ 3.— rights and DUTIES OF PEDESTRIANS. 

32. Right to cross road.] — Cotterill v. Star- 
key, No. 27, ante. 

33. Duty to take care — To avoid vehicles.]— 

Cotton v. Wood, No. 28, ante. 

Rights of public generally.] — See Highways, 
Vol. XXVI., pp. 310-319, Nos. 481-515. 

Duty of drivers to take care.] — See Nos. 20-28, 
ante. 


Sect. 4.— RESTRICTIONS AS TO TRAFFIC. 

See Highway Act, 1835 (c. 60), ss. 70, 77 ; Public 
Health Act, 1876 (c. 65), s. 172 ; Public Health 
Acts (Amendment) Acts, 1800 (c. 69), Part 111. ; 
1907 (c. 63), ss. 0, 80-84 ; Public Health (London) 
Act, 1891 (c. 70), s, 16 ; Metropolitan Police Act, 
1839 (c. 47), B. 60 ; Protection of Animals Act, 
1931 (c. 27), s. 9; Metropolitan Streets Acts, 
1867 (c. 134), ss. 2-4, 7, 10, 16, 19, 20; 3 885 
(c. 38), s. 2 ; City of London (Street Traffic) Act, 
1909 (c. Ixvii), s. 2 ; Tramways Act, 1870 (c. 78), 
ss. 34, 64, 01, 02 ; Highways & Locomotives 
(Amendment) Act, 1878 (c. 77), ss. 26, 35, 38 ; 
Local Government Act, 1888 (c. 41), ss. 3 (viii), 
41 ; Ivondon Traffic Act, 1924 (c. 34). 

Powers & duties of highway authorities.] — See 
Highways, Vol. XXVI., p. 390, Nos. 1170-1173. 

Excessive weight & extraordinary traffic.] — Sec 
Highways, Vol. XXVI., pp. 400-475. 


Part II. — Traffic Nuisances and Offences. 


Sect. 1.— IN GENERAL. 

34. Proceedings under Town Police Clauses Act, 
1847 (c. 89), s. 28 — Whether police may institute 
proceedings — Person aggrieved.] — Within a dis- 
trict of an urban district council, wlicrc the pro- 
visions of above sect, are in force (jwing to th<‘ir 
incorporation with Ihiblic Health Act, 1875 
(c. 55), s. 171, the police can institute proce«‘diugs 
for offences within that sect. & the institution 
of such iiroce('dings is not re.stricted to the person 
aggrieved or the local authority under Public 
Health Act, 1875 (c. 55), s. 253. — Johson v. 
Henderson (ItlOO), 82 L. T. 200 ; 04 J. P. 425 ; 
19 Cox, C. 0. 477, D. C. 

Nuisances & remedies In respect of highways.] — 

See Highways, Vol. XXVI., jip. 413 et 


Sect. 2.— PARTICULAR INSTANCES. 

Sub-sect. 1. — Advertisements, Pt.acard.s, etc. 

Sec Metropolitan Streets Act.s, 1807 (c. 3 34), 
ss. 3, 4, 9 ; 1885 (c. IS), s. 2 ; Ixmdon Hackney 
Carriage Act, 1853 (c. 33), .s. 10, 

35. Display on vehicle — Necessity for consent 
of Commissioner of Police — Metropolitan Streets 
Act, 1867 (c. 134).] — Pulton v. Kelly (1889), 
5 T. L. B. 325, 1). C. 

36. Whether bicycle included — Construction 

of local Act.] — A bicycle is a vehicle within 
Liverpool Corporation Act, 1889 (c. Ixxv), 

s. 12, & may not be used in the streets for dis- 
playing advertisements without the consent of the 
coiim. — Ellis v. No'ET-Hower (1890), 60 J. P. 
700 ; 13 T. J.. H. 35, H. C. 

37. Distribution of prints— Handbill containing 
news — Metropolitan Streets Act, 1867 (c. 134).] — 
In order that a print may be carried or distributed 
by way of advertisement within above Act, the 

PART I. SECT. 3. 

33 i. Ui rrona ro(ul — I>ulti to 

tnkf’ cure — To avoid vehirles.]~~M\JtiBAY 
V. TitOMSON & Hoxs (1881), 9 I{. (Ct. 
of Scby ) HO; 19 Sc. L. K. 12.').— 

SCOT, 

t. Itiutii to fteenrUu of mfvtu iahuula,] 

— Where a person croasins a 3iJg:h- 
way, haviu!? a ilouhle track of rails 
In the centre, there being a fifteen 
foot fairway between the curb of the 


print itself must be an adveHisement. Tliercfore 
where a print whicli is a pubheation of news, 
but is not in itself an advertisement, is, without 
the ajiproval of the Comr. of Police, distributed 
in such a way as to obtain the same consequences 
as if it were an advertisement, the distributor 
thereof is not liable to the penalty nnposod by tlie 
.sect, for distributing a print by ivay of advertise- 
ment except in sucli form A manner as may bo 
approved bv the Comr. of Police. — G\gp: r. 
Brpjaley (l‘898), 07 L. .T. Q. 31. 457 ; lO W. 3L 
415 ; 14 T. L. K. 324 ; 42 Sol. .fo. 380, 1). C. 

Annotation : — Mentd. WcstmlubUT Gazette v. Hell (192'>). 

1)9 Sol. Jo. 09(1. 


SiiB-.sEt’T. 2 . — Animals on the lliuiiWAV. 

See Highway Act, 1804 (c. 103), s. 25 ; Metro- 
politan Police Act, 1839 (c. 47), s. 54 ; Tow 
Police Clauses Act, 1817 (c. 89), ss. 24- 27 ; I’ublio 
Health Act, 187.5 (c. 55), s. 171 ; Highways, 
Vol. XXVI., pp. 129, 430, Nos. 3 480-1195. 

Liabilities of owners of animals generally. I — 

See Animals, Vol. II., pp. 223-252, Nos. 151-341. 

Fences generally.] — See Boundaries, Vol. \TI., 
pp. 281 et .‘icq. 


Hub-sect. 3. — Annoying Passengers. 

See Public Heai.th, Vol. XXXVIII., pj). 103, 
100, Nos. 89, 110, 117. 


Hub-spjct. 4. — Discharge of Firearms, 

See Town Police Clause.s Act, 1847 (c. 89), 
s. 28 ; Public Health Act, 1875 (c. 55), s. 171. 

38. Firing revolver.] — R. v. Meade (1903), 19 
T. L. B. 540. 


fitivot &■ the outer rail, on oQcti side, 
witlun which vehicular trafflo is sup* 
poHOd to keej), reaches tlio first track 
ho may reasonably feel the security 
afforded hy a “ safety Island.” — 
JKFFAKK.S V. WOPFENDKN (1915), .31 
W. L. H. 428 ; 21 B. C. 11. 432.— CAN. 

a. Eight to tine of road in absence 
of footpaths .] — Foot passongors on a 
(oiuitry road without footpaths on 
cither side arc entitled to walk upon the 


road itself, & the drivers of vehicles aj’o 
hound to keep clear of them, — M'K jocu- 
NUi r. CouPKK (1887), H R. (Ut, of 
Sess.) 315.— SCOT. 

PART II. SECT. 2, SUB-SECT. 1. 

b. Displag on sandwich hoards— 
Attracting crovnl d’ causing obstruction.] 
— M'Oiveuan V. Auld ( 1894), 21 R. 
(Ct. of Sess.) (J.) 69 ; 31 Sc. L. R. 901. 

— ^SCOT. 
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Part 11. Iraffio Nuisances and Offences. 


Son-SECT. 5 . — Driving and Riding Offences. 

See Highway Act, 1835 (c. 60), s. 78 ; Metro- 
politan PoUce Act, 1839 (c. 47), s. 54 ; Town 
Police Clauses Act, 1847 (c. 89), s. 28 ; Ofionces 
againstthe Person Act, 1861 (c. 100), s. 35 ; Public 

(«• p5), s. 171 *, Highways, 
Vol. XXVI., pp. 437-439, Nos. 1547-15.58 

39. Riding on shafts— Effect of cart' being 
stationary.] — Anon, (prior to 1820), cited in 3 D 
& Aid. at p. 336 ; 106 E. Jl. 686. 

Williams (1820), 3 B. & Aid. 


40. Obstruction by passenger— Riding outside 
omnibus-contrary to regulation.] —The 1^. Corpn., 
who ^ had statutory authoilty to run motor 
omnibuses, made regulation prohibiting on one 
section of a particular route passengers riding on 
the top of the omnibuses. Tin; regulation was 
made for the safety of jiassengcrs in view of tlie 
camber of the road, <S: notice thi'rcof was oxhibitod 
on the top of the omnibuses, but attention was not 
drawn thereto on passengers’ tickets. Applt. wlio 
had previous knowledge of the regulation, wa.s an 
outside passenger on an ommbus on the particular 
route & had paid the fare ent/itling him to travel 
over the section to which the regulation applied. 
When the omnibuses reached t he beginning of that 
section he refused to come down from the top 
although his attention was again called to the 
notice by the conductor A an inspector, applt. 
stating that he had got his ticket A intended 
riding on the top to the terminus. ’I’lie ins])ector 
declined to allow the oinmhus to ]irocee<l while 
applt. remained on the top, A it was thereby 
delayed 20 iiunutes. Applt, having been con- 
victed of a breach of the corpn. ’s bye-law wdiich 
provided lliat “No passenger or other person 
sliall wilfully obstruct or impi'de any ollicau' or 
servant of llie council in the cxi'cution of ids duty 
upon or in connection with any motor ommbus : 
■ — Held : appK . was not entitled to he carried on 
the top of the ommbus on tlie part of the ixmle 
to which the regulation applied inasrnucli as the 
coi-^m. had not, in res}iect of that jiart of the route, 
hold llioniselves out as common carriers of 
passengers on tlie tup of their omnibuses, or con- 
tracted to carry applt. on tlie top of the oninifius : 
apjilt.’s conduct amounted to wilful obstruction 
of the condueior A inspector within the meaning 
of the bye-law ; A, therefore, the conviction was 
right.- -ilAKEii r. Ellison, [1914] 2 K, H. 762; 
83 L. .T. K. H. 1335 ; 1 11 L. T. 66 ; 78 J. P. 244 ; 
30 T. L. U 426 ; 12 E. C. R. 992 ; 24 Pox, O. C. 
208, D. C. 

41. Civil liability— Negligent driving— Liability 
of master for act of servant— Master’s name 
painted on cart.] — Tn an action on the case, for 
the negligent driving of deft.’s servant , if it appear 
that deft, holds himself out to tlie world as the 
owner of the cart, by subering his name to remain 
painted on it, A over the door of the house of 
business to wlucli it belonged, the action is main- 
tainable against him, although it is proved that 
he had for some days cea.sed to he the owner of 
the cart A concerned in the business, having 
resigned both up to liis former partner. — S tables 
V. Eley (1825), 1 0. A P. 614 ; 171 E. H. 1339, 
N. P. 

AnnoUthons c—Tilhid.. Smith v. Builev, IL'^Wl] 2 y, B. 103. 

Befd. Taveraoiir v. IJttlo (1830), 3 .Tiu’. 702, 

42. By hirer of machine Liability of 

owner.] — Deft, who was the owner of a traction 


engine to which his name & address were affixed, 
as requhed by Locomotives Act, 1805 (c. 83), b. 7, 
let same for three months, 3’hroiigh the negligent 
management of tlie engine vv'hilst it was being used 
upon a higlivvay by the hher, [lersonal injuries wore 
occasioned to pltf. who was being driven in a 
carriage upon the highway : — Held : deft, was not 
liable m respect of such injuries.— SAiini i». Bailey, 
[1891] 2 Q. Ik 103 ; 60 E. J. Q. B. 779 ; 65 L. T. 
330 ; 56 J. D. 110 ; 40 W. It. 2S, P. A. 

Ai^otajinrifi -—Befd. Kemp v. ElKli.i, 111)18) 1 K. B. 228. 

Wentd. Smith v. General Motor Cuh Go.. llSll] A. C. 188. 

•] — See, further. Negligence, Vol. 

XXXVT., pp. 59-03, Nos. 306-405. 

43. Criminal liability — Furious driving — Action 
against constables for wrongful arrest — Commission 
of offence to be within view of constables.]— 
Metropolitan Police Act, 1829 (c. 47), s. 51. imposes 
a penally not exceeding 40.s‘. for, amongst other 
things, “furious diiving’’ in a thorough faro ; A 
s. 63 mipowers any constable of the metropolitan 
])olice district to lakt; into custexly, without 
warrant, any person who, within view of such 
constable, shall odend m any manner against the 
Act, In an action m a county cl. against coii- 
stahh's for a tort in taking j)ltf. into custody on 
a ialse A unfounded cliarge ol furiously driving a 
lauvse A gig, to the danger of tlie i)aHseng(‘rs m a 
juibhc highway, idlf., m stating his case, admitted 
that he had been (ak('u bchae two justices, con- 
victed, A lined 20,s'., A that he had paid the 
jKUialty, A had not taken any st eps to unpeach the 
validity »)f the conviction, d'he judge theieupon 
asked defts. if they could prov^e the conviction ; 
A they accordingly ]>ut in an examined co]>y, 
vvhicli stated tJie olTem e, but did not allege that 
it was coimnittnd “ within view of the constables.” 
The judge, being of o|>iiuon, that, “ under the 
circumstances, the conviction was an answer to 
jdlf.’s claim for damages,” directed the jury to 
find for defts. : — Held : a inisdiroct-ion. — .T i'ktice 
r. Posi.iNG (1852), 12 P. B. 39 ; Pox, M. A 11. 609 ; 
21 I.. .1. P. P. 94 ; 19 E. T. (). 8. 91 ; 16 J. P. 10 1 ; 
16 .lur. 429 ; 138 E. B. 815. 

Annotations : — Mentd. (.'aiiie r. I’alaco Sfcam Shipiiliig Co,, 

111)07) 1 K. B. G70 ; Jn the Estate of Cifippon, [I'JII] J\ 

108. 

.] — See. further, PRiMlNAL Law, Wil. XV., 

pp. 798-800, 863-865, Nos. 8639 -8(552, 9473 9199. 

Negligent, reckless or dangerous driving.] — See, 
ffcneraUy. Negligence, Vol. XA X.V1., iij). 59 et 
seq. ; ('kiminal Law, Vhh XVh, pp. 7!)8-800, 
863-805, Nos. 86 39-8(552 , 9 173 915(0 ; A Nos. 22, 
41, 12. cade. 

Motor cars .] — See Part Sect. 3, sub- 
sect. 4, A. {b), post. 


Hub-sect, 0. —Drunkenness. 

See Licensing Acts, 1872 (c, t)4), s. 12 ; 1902 
(c. 28), ss. 1, 8 ; Priminal Justice Administration 
Act, 1914 (c. 58), s. 16 ; Town Police Clauses Act, 
1847 (c. 89), s, 29 ; Metropolitan Police Act, 1839 
(c. 47), s. 58; Pity Police Act, 1839 (c. xciv), 
s. 37 ; Intoxicating Liquors, Vol. XXX,, pj), 99, 
100, Nos. 758-764. 


Hub-sect. 7. — Hackney and Htage Carriages, 
Offences concerning. 

See Part IV., Sect. 9, post. 


PART II. SECT. 2, SUB-SECT. 5. 

0 . Hiding on shafts ,] — Guant v. Glasgow' D.\iry Co. (1881), 9 11. (Ct. of Se^rf.) 182 , 19 Sc. B. K. 163. SCOT, 
d. O^ne person driving more than one Jackson i’. 8uavv, [1913] V. L. R. 385, AUS. 
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Steeet and Aerial Traffic. 


Sect. 2 . — Particular instances : Suh-sects. 8, 9, 1 0, 
11, 12, 13, 14, 15, 16, 17, 18 cfc 19.) 

Sub-sect. 8. — Hawkebs and Pedlars. 

See Metropolitan Streets Acts, 1867 (c. 134), 
ss. 3, 4, 6 ; 1885 (o. 18), s. 2 ; Metropolitan SLrects 
Act (Amendment) Act, 1867 (c, 5), s. 1 ; City of 
London (Street Traffic) Act, 1909 (c. Ixvii), sa. 2, 3 ; 
&, generally, Maiikets & Fairs, Vol. XXXIII., 
pp. 654 et seq. 


Sub-sect. 0. — Highway Acts, Offences 

UNDER. 

See Highway Act, 1835 (c. 50), ss. 72, 78, 79 ; 
A, generally, Highways, VoI. XXVT., x)p. 413 et 
seq. 


SuB-SEci'. 3 0 . — Litq’er, Refuse, e'j c. 

See Town Police Clauses Act, 1847 (c. 89), s. 28 ; 
Public Health Act, 1875 (c. 55), s. 171 ; Public 
Health (London) Act, 1891 (c. 76), s. 10; Htgh- 
avays, Vol. XXVI., pp. 427, 458, Nos. 1456-1402, 
1742 ; Public Health, Vol. XXXVIII., p. 238, 
Nos. 008-670. 


Sub-sect. 11. — liOCOMOTiVEs and Motor 
C. iRS, Offences conc]'R{ning. 

Sec Part V., Sect. 3, sub-sect. 4, posi. 


Sub-sect. 12. — Loitering. 

See Metroi^olitan Police Act, 1839 (c. 17), ss. 61, 
67 ; Vngrancy Act, 1824 (c. 83), s. 4. 

Suspected persons, generally.) — Sec Poor Law, 
Vol. XXXVIL, pp. 363-305, Nos. 1051-1002. 


Sub-sect. 3 3. — Markets and Fairs. 

Sec, generally, Markets & Fairs, Vol. XXXllI., 
pp. 533, 534, Nos. 106—109. 


Sub-sect. 14. — iMusic, Singing, etc. 

See Metropolitan Police Act 1804 (c. 55). ss. 1. 2. 

44. Metropolitan Police Act, 1864 (c. 55), s. 1 — 
Repealing Metropolitan Police Act, 1839 (c. 47), 
s. 57 — Enforcement of penally under Metropolitan 
Police Act, 1839 (c. 47), s. 77 — Effect of repeal.] — 
A street musician was convicted under Metro- 
politan Police Act, 1801 (e. 55), s. 1, A was 
sentenced to pay a tine of forty shillings, A in 
default of jiayment to bo imprisoned for a month : 
— Held : Metroxiohtan Police Act, 1804 (c. 55), did 
not operate to impliedly repeal Metropolitan 
Police Act, 1839 (c. 47), s. 77 ; the penalty was, 
therefore, capable ol being enforced by impri.son- 
ment as provided by that sect., A the conviction 
was good. — It. V. Hoi’KTNS, [1893] I Q. H. 621 ; 
57 J. P. 152 ; 41 W. K. 431 ; 37 Sol. Jo. 280 ; 
5 It. 315 ; siih noni. R. v. Hot’Kins, Px p, Srrjnger 
(OR Spranger,), Ex p. Reynolds, 02 L. J. M. G. 
57 ; 68 Jj. T. 292 ; sub nom. R. r. Hopkins, 


Jie Salvation Army Musicians, 9 T. L. R. 

294, D. C. 

Annotations — Refd. Slilolds v. Howard (1896), CO .T. P. 

727. Mentd. Blnploy v. Quest (ISIOD, ^7 L. T. 394 ; 

11. V. Leach, Exp. Frltehloy, [1913] 3 K. B. 40. 

45. Right of householder to order musician 

to depart — Reason must be given.] — By Metro- 
politan Police Act, 1864 (c. 55), s. 1, any house- 
holder within the metropolitan police district may 
require any street musician to depart from the 
neighbourhood of his house “ on account of the 
illness or on account of the interruption of the 
ordinary occupations or pursuits of any inmate 
of sucli house, or for other reasonable or sufficient 
cause ” : — Held : the householder making the 
requisition must give to the street musician Ids 
reason for doing so. — S hields v. Hoav'AKD, [1897] 
1 Q. B. 84 ; 66 L. J. Q. B. 105 ; 60 .f. P. 727 ; 45 
W. R. 138 ; 13 T. L. R. 8 ; 41 Sol. Jo. 29, D. C. 

46. Salvation Army band — Accident caused by 
music — Liability.] — A liorsc belonging to pltfs. was 
injured by anotlier horse wliich became restive 
owing to the noise of the music played by a 
detaclunent of tJie Salvation Avmy in a public 
street. In an action brought by pltfs. against 
deft, as Ik ' a (I of tJie Salvation Army to recover 
damages for such injury JJcld: in the absence 
of evidence to sliow what the rclationshij) was 
between the particular members of the army A 
deft., it could not be inferred that such members 
were the servants of deft, or were acting under his 
authority. — JiONDON (5eneral Omnibus Co. r 
Booth (1893), 03 L. J. Q. B. 244 ; 10 T. Jj. R. 31, 
1>. (I 

Bye-laws.] — aSVc Public Health, 'S'ol. 
XXXVllL, pp. 159, 103, 104, Nos. 03-08, 91 90. 


Sub-sect. 15. — Orstrlctions .vnd Pro- 
jections. 

Sec Metro])oUs I’aving Act, 1817 (c. xxix), 
B. 72 ; Metropolis Management Act, 1855 (c. 120), 
s. 119; Highway Act, 1835 (c. 50), s. 72; City 
Police Act, 1839 (c. xciv), s. 35 ; Town J^olico 
Clauses Act, 184 7 (c. 89), ss. 28, 00, 70 ; l^ublic 
Health Act, 1875 (c. 55), s. 171 ; Iffibhc Health 
Acts (Amendment) Act, 1907 (c. 53), ss. 7, 10, 22, 
23. 

47. Specific offences under bye-law — General 
words at end of bye-law— To be restricted to offences 
ejusdem generis.] — A hyo-law made by the town 
council of the boiough of N. after 5 A (i Will. 4, 
c. 7(), under a local Act for unyiroving tfie borough 
of N., ])rohibiled, under a penally, various 
nuisances to footways, A, along with others, for- 
bade any one to yiroject over or ui)on any public 
footway any awning which shall impede the 
passengci-8, or liang out goods for sale or exliibition 
so as to project o\ er any x>ublic footway or carriage 
way, A to obstruct the passengers . . . (jr hang 
out any linen or clotli, etc., at the outside of any 
house, etc., .so as to interfere with the free jiassage 
upon any of the streets, etc,, or cause or commit 
any other obstruction, nuisance, or annoyance in 
any of the streets, etc., or other public places. 

Deft, possessed a house whicli had been used 
as a jirivato residence, A being desirous of con- 
verting the gi'ound floor of tlie Jiouse into a shop, 
lie jnit a shop front extending tlic length of the 


PART II. SECT. 2, SUB-SECT. 14. 

e. lieatmo a drum — Neressitj/ for 
proo} ttua noise unumul or calculated to 
disturh inJiahitants.] — H. v. Ncnx 
(1884), 10 P. II. 395.— CAN. 


t. .]— IL i?. Martin (I8H6), 

12 O. IL 800.— CAN. 

g. Enud planing cansiug ohshur- 
tum — li nrcasemahle use of street must 
he proved.]— L,owvT.ns v. Keavjeney, 
[1903] 2 I. IL 82.— IR. 


PART H. SECT. 2, SUB-SECT. 15. 

h. Eight to ohslruct highivaj/ with build- 
ing materials — Duty to light obstruction 
at night .] — HcitviiV r. ITtEN’cn (1840), 
1 Ont. Dig. 878.— CAN. 
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house & projecting in front of the walls to the foot 
pavement of the street. The projection was sub- 
stantially built, «fe contained a door & shoij front 
suppoited by wooden pilasters with largo glass 
windows, & the plinths of the pilaster's extended 
one and a half inches over the footway. For this 
he was competed in a penalty under the bye- 
law : — Held : the specific oflences enumerated 
were matters of temporary obstruction only ; 
the general words at the end of the bye-law must 
be restricted to matters ejusdem generis with the 
offences specifically enumerated ; on the facts 
deft, had made an obstruction of a permanent 
character; &, therefore, the conviction was wrong. 
— K. V . Dickenson (1857), 7 E. <fe B. 831 ; 20 
L. J. M. C. 204 ; 29 L. T. O. S. 180 ; 22 .T. P. 243 ; 
3 Jur. N. S. 1070 ; 5 W. K. 054 ; 119 E. R. 1455. 

AnnoiatuniH ■ — Mentd. H. v. Chantrell (1875), L. II. 10 i). H. 

.587 ; Kydd v. Liverpool Watch ComiidUec, [1907 J 2 

K. B. .591. 

48. Jurisdiction of justices — Proceedings under 
City Police Act, 1839 (c. xclv), s. 35 (6)— Pro- 
hibition .] — Re Act for Regulating Police in 
City of London 1839, Re TEi.EGUArir Acts 1803- 
1899 (1903), 47 Sol. .To. 795. 

49. Repair of carriage in highway— Exception In 
cases of accident — City Police Act, 1839 (c. xciv), 
s. 35.]— By above sf'ct. a person is subjected to 
a penalty wlio in any public tlioroiiglifare to tlie 
annoyance of the inliabitants or passengers repairs 
any part of any carriage “ exeejjt in cases of 
accident where lepair on fbe .spot is nec(‘.ssary.” 

A motor omnibus bioke down about 10.30 a.m. 
in a street & u.as unable to proceed by its own 
meehani.sm, but iiad been jni.slied out of the traffic 
into a side street. About two hours afterwards 
applt., a mecliamcal fitfer in tJie ern{)loynierit of 
the ow'ners of the omnibus, aruved, A, finding 
tliat tlie bi'eakdovvai was easily rein (‘died, he pro- 
ceeded to D'pair the mechanism, which he did in 
about half an hour. The breakdown was due to 
an accident, & the repair in tlio tlioroiiglifare was 
necessary to permit of the omnibus proceeding 
under its own rneclianism, the tunc taken for the 
repair being reasonable. A magistrate having 
convicted aiiplt. under above sect. i7(7(? ; the 
conviction was right; (Lord ^iiiVERSTONE, 0..i. 
A: Bucknill, ,L) on the ground that as it Lad been 
found lliat the omnibus could have b(‘en removed 
by other means than its own nieclmni.sm, its repair 
in the thorougJifare was not’ “ m^cessary ” within 
the meaning of tJie Act; (Darling, .1.) on the 
ground that, the reji.air to come ithin the exception 
must be a rei)a]r “ on (lie spot/ ” — that is, where the 
accident happened, it as the repair was not 
done “ on the spot,” but was done in a street to 
which the omnibus was dragged, an on’eiicc was 
committed. — Chapman v. Hawj.ings (190t>), 101 
1.. T. 605 ; 73 J. P. 512 ; 26 T. ].. R. 15 ; 51 Sol. 
.lo. 49 ; 7 1.. C. H. 1153, D. C. 

Obstructions generally.] — See Highways, Vol. 
XXVI., pp. 413-427, Nos. 1330-1471. 

Projections.]— A’ec Highways, Vol. XXVI., p]). 
299, 300, 513, 514, 565, 566, Nos. 304, 2171-2180, 
2.59.3-2597. 

Remedies.] — See, generally/, Highway.s, Vol. 
XXVI., pp. 418-100, Nos. 1639-1759. 


Sub-sect. 16.— Public Meetings and 
Street Processions. 

Right of public meeting.] — See Highways, Vol. 
XXVI., p. 318, Nos. 499-503. 

Assembly of crowds.] — See HiaiiwAYs, Vol. 
XXVI., pp. 427, 428, Nos. 1470-1479. 

J. — VOL. XI.II. 


Unlawful assembly.] — -See Criminal I^aw, Vol. 
XV., pp. 642-640, Nos. 6830-0883. 

Rout & riot.] — Sec Criminal JjAW, Vol. XV., 
pp. 646-650, Nos. 6SS4-6952. 

Bye-laws — Prohibiting sermons & speeches on 
foreshore.] — Ree Pubijc Health, Vol. XXXVIII., 
p. 161, No. 77. 


SiTjGSECT. 17 . — Racing. 

50. Promenade made under local Acts — Pro- 
motion of motor races by corporation — Ultra vires.] 

■ — By a local Act, passed in 1805, the corpn. of 
Blackpool wore authorised to make & maintain 
a carriage* drive A; a promenaded, called “ the 
parade,” by the sea. It was provided by sect. 13 
of the Act tliat the carriagei drive should bo a 
public highway, by sect. 17 that the parade 
should not be a public highway, A:, by sect. 18 
that the parade should be “ kept A; used oxclu- 
sively for the purposes of recreati(jn by persons 
on foot, A wntli or without carriages, in rosptect 
of which toll is authorised to be taken.” Sect. 19 
aiitboiised a toll of twopence for every batli- 
chair, etc., or like carriage driven by human 
power. By a later Act, passed m 1899, additional 
ivorks were authorised, including a new carriage- 
way, absorbing the original parade, a new road 
with a tramway tliereon alongside the said carriage- 
way, A a new parade alongside the tramroad. 
By sect. 7 it was provided f liat/ the corpn. might 
apin'opriate the wliole or sneh nart of tlie new 
parade as they might think fit for tlio exclusive 
use of foot pass('ngers, A by sect. 8 it was provided 
that tlie new road should he for tlie exclusive 
pmpose of the tramways laid f hereon. Tlio 
parade ivas, in fact, used exclusively for foot 
jiassengors A bath-chairs, etc. The corpn., m 
1906, gave their ajipr'oval to motor ear races being 
held on the parade, A gave ])erinission for part 
of the tramway road to be used for the purpose 
of cars returning to the starting point. They 
also undertook to keep the porlTon of the parade 
over Avhicli the races wc're to be rim clear of trallic, 
A to erect a barrier A provide tlie necessary police 
control. Tins action was brought by the A.-tJ., 
at tJie rcTalion of a ratepayer, for an injunction 
to r<\s( rain t be corpn. from organisiiiu or promoting 
motor races on the sea front :- Held : the corpn. 
Avere in the ])osit.i(m of tiustoes of the parade for 
limited jiubhc purposes, namely, for the jiurjiDse 
of use by foot passengers, perambulators, inA^alid 
carriages. A- similar Acbielcs, A that it aahs an 
abuse of the parade tcj allow it to bo used for either 
liorses or motor eai's, A a forlinri motor races. — 
A.-G. V. BLArKRGOL Gorpn. (1907), 71 J. Ik 478. 


Sub-sect. 18. — Ri^iundabouts, Swings, etc. 

Bye-laws — Prohibiting steam organ in or near 
street.] — See ruBLic Health, Vol. XXXVIIT., 
II. 159, Nos. 07, 68. 


SuB-.MECT. -Shafts, Machines, Engines, 
Kilns, etc., near Highways. 

See Highway Act, 1835 (c. 50), s. 70 ; Loco- 
motive Threshing Engines Act, 1894 (c. 37) ; 
Locomotives Act, 1865 (c. 83), s. 6. 

Explosive & Inflammable substances.] — See 
niGHA\^AYs, Vol. XXVI., p. 434, Nos. 1521-1523. 

Fires.] — See Highways, Vol. XXVI., p. 436, 
Nos. 1537-1539. 


Ill 
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Sect. 2 . — Pariictdar instances : Suh-aecia. 19 <fc 20. 
Parts III. & JV. Sects. 1 2 : Sub-sect. 3.] 

Engines & machinery .]~/8'ee Highways, Vol. 
XXVI., pp. 430, 437, Nos. 1540-1644. 

Fences & duty to fence.] — Sec, (jcncralhj. Bound- 
aries, ^'ol. VII., pp. 281 et seq. 


Sub-sect. 20. — Trading in Street. 

See Highways, Vol. XXVI., pp. 422-426, Nos. 
1413-1439; Markets & Pairs, Vol. XXXIII., 
pp. 533, 534, Nor. 100-109. 

Employment of infants .] — See Education Act, 
1921 (c. 51), ss. 90-108 ; Infants, Vol. XXVIII., 
p. 348, Nos. 2189-2192. 


Part III. — Lights on Vehicles. 


See, 'iioie, Road Transport Idt^liting Act, 1927 
(c. 37). 

51. Validity of Board of Trade Regulation.] — 

A tramway co. wore convicted before pistices of 
the breach of a regulation of the Board of Trade, 
made under a local Act, relative to lamps Ixung 
placed & lighted in a conspicuous j)osition on the 
front of n tramway engine : — Held : the regula- 
tion was not invalj(i as a regulation, & its subject- 
matter need not liave been dealt with by a bye- 
law ; the ollence being stated in tlie words of the 
regulation was sufllciently described, & tlui co. 
were responsible for the personal upgleet of tlieir 
engine driver.- St. Helen’s DisrinrT Tram- 
W'ays Co. V. Wood (1891), 60 L. J. M. C. 141 ; 
56 .1. B. 70, D. C. 

52. Validity of bye-law.] - - A liye-law made 

by the county council of Warwicksliire under 
Local Covermnont Act, 1888 (c. 41), s. 10, was as 
follows : “ IJghts on Vehicles. A person driving 
or having charge of any vehicle . . . sliall from 
the end of the first hour after sunset to 2 o’clock 
a.iiL, except during such if of that 

Xieriod as sliall be between the rising the setting 
of the moon, carry attached to such vehicle a 
liglited lam|) or liglited lamiis, which shall be so 
constructed or xilaced as to exliibit a light in the 
direction in which he is proceeding, & so as to prove 
adequate moans of signalling the a])Xiroach or 
Xiosition of the vehicle . . . jirovided also that 
W'here such ^ehiele is carr\ing timber, such person 
shall aloo cany attached at the end tlier-eof a 
lain]’* or lamps so constructed as to exhibit a light 
or iiglds visible to persons overtaking such 
vehicle,'’ Besp., .a earti*r, was summoned for 


driving a waggon laden with timber during the 
prohibited hours without jiroiier lights, contrary 
to the bye-law. The charge was dismissed on 
the ground that the bye-law was invalid as being 
unreasonable: — Held: the bye-law was valid. — 
Walker v. Stre'I'TON (1896), 60 J. P. 313 ; 44 
W. II. 625 ; 12 T. L. R. 303 ; 40 Hoi. .To. 480, D. P. 

53. .] — A bye-law made by a county 

council X'PGvided that “ no x>erson shall drive or 
cause to bo driven any timber carriage over any 
mam road or otlior highway in the county between 
sunset A sumlse unless it has lamps showing a 
bright & adequate liglit both to the front <fe rear 
of the carnage ” : — Held : the bye-law was 
reasonable &, Hierefore valid.— W illiams r. 
Proves (1806), 12 T. L. R. 450, D. C. 

54. .] — Adamson v. Miu.er (1900), 16 

T. L. R. 185 ; 41 Sol. .Jo. 278, D. (). 

55. Meaning of “Sunset” — Dependent on 
local time.] — I’he exiu’cssion “ sunset ” in Locol 
Government Act, 1888 (c. 41), s. 85, is not an 
expression of time within the Statutes Definition 
of Time Act, 1880 (e. 9), & a bicyclist is not- com- 
pelled under lucal Government Act, 1888 (c. 41), 
.s. 85, to light Ills lamp an liour aft er sunset accord- 
ing to Greenwich mean time, but according l-o 
tlie time of sunset as it varies at dilTerent xilaces 
in England. — Gordon t. Gann (1899), 68 L. .7. 
Q. R. 434 ; 80 J.. T. 20 ; 63 .1. P. .324 ; 47 W. R. 
269 ; 15 T. L. R. 105 ; 43 Sol. .lo. 225, D. G. 

Lights on motor cars.]— See Part V., Heel-. 3, 
sub-sect. 4, A. (c), post. 

Infringement of lighting regulation — Liability for 
negligent driving.] — See NKriLiGENoio, Vol. 
XXX Vr., pp. 01, 62, No. 389. 


Part IV. — Hackney and Stage Carriages. 


Sect. 1 .—DEFINITIONS. 

Sec Town Police Clauses Act, 1817 (c. 89), s. 38 ; 
Town Police Glauses Act, 1889 (c. 14), ss. 3, 4 ; 
Jiocomotives on Highways Act, 1890 (c. .36), 
s. 1 (1) (l>) ; Loudon Hackney Carriage Act, 18.31 


(c. 22), s. 4 ; Tundon Hackney Carriages Act, 
1843 (c. 86), s. 2 ; Metroxiolitan Public Carriage 
Act, 1869 (c. 115), Bs. 4, 5 ; Jvondon (-'ab Act, 
1896 (c. 27), R. 3 ; J^ondon Cab Stage Carriage 
Act, 1907 (c. 55), ss. 3, 5, 6 (1), (2). 


PART HI. 

k. VnhdUu of hyc-law — Poorer 
rtfjulotc liuMs on “ whicles " — Ihuht 
to enforce I hi a tin o of viotor ryrlea .] — 
Cuu.iH r. Ahern (1911), 18 C. L. 11. 

AUS. 

l. Maldnp niaaf^ Ixahlr for 

neyleet of sen ant to light vehicle .] — 
IlEiTON & Go. r. W'Suu’ENEV, [lyo.'d 
2 T. U. 41.- IR. 

m. M'hefher repvgnant to 

statute.] —A borough bvo-lavv \^hloh 
leqiiu’OH Hll vehicles driven hi the 
boroneh between minHPt & snnrlf.G to 
carry two proper & sufficient lif^hts Is 
not repugnant to the reqnlronK'nt of 


Liglits on Vehicles Af<, 191/), s. 2 (1), 
that every vehicle in a pnhlic higlivay 
Ijetwccn halt an liour after sunset A 
half an hour befoio siiniiHO hiiall bo 
provided with a lamp or lamps in 
proper working order. — D ay p. IJinj’, 
11918] N. Z. L. R. 8.51.- N.Z. 

n. - — — Requiring rihiries to carry 
lights at night.}— Anm r. Daru (1897), 
25 J!. (<T,. of Bess.) (.1.) El , 35 He. L. l(. 
.S5 , .') H. L. T. ir*2. -SCOT. 

o. Infringement of lighting reguln- 
tion- -Liability to third jiarty for nrgli- 
f/fac)'.]— G omuie V. FisuiCK (1025), 58 
(). L. IL 228.— CAN. 

p. Jnght alionUl be clearly visible 


at fii'o hundred fret— Not c.Hsential for 
lights to illuminaic objeiis at that «t,s- 
/o«rr.] ~ (ITUUKS V. Lvic, 11920] 2 
J). L. 11. 894 ; 58 O. L. li. 560.— CAN. 


q. Whether elriirr rendered Irrs- 

passo' as against third parf?/.] — The 
fact that u motor ear which is bchig 
driven on a city street, at night lacks 
proper brakes & is without lights does 
not render the driver a trespasser as 
against another person making nso of 
the si root, nor, it scorns, even as against 
the city. — Hoo'iT r. Gauiauy Corpn., 
McDonald v. Galoary Gorpn. (Alta.). 
11920] 4 D. L. IL 1013; [1920] 3 

XV'. XV. Jl. 722— CAN. 
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Part IV. — Hackney and Stage Carriages. 


.. 60. “Stap carriage.”]— the word 
stape, whon ax)plied to a carriapjo, moans one 
which conveys goods or passengers for hire, at 

a fixed time, from one certain spot to another 

R. V. Ruscok (1S3S), 8 Ad. YA. 380 ; 3 Nev 
& P. K. B. 428 ; 1 Will. Woll. & Jl. 435 ; 7 L. J 

M. C. 04 ; 2 Jur. 888 ; 312 E. R. 884. 

67. .] — A stage carriage means a carriage 

regularly plying from place to place (B^'T.^ 2 S, .1.).— 
OoMT.EY V. Cahi’enter (1805), 18 C, B. N. S. 
378 ; 0 New Rep. 231 ; 12 L. T. 453 ; *11 .‘fur! 

N. 8. 712 ; 13 W. R. 812 ; 144 E. R. 491. 
An^tation PoarHOn v. Tazowoll ( 1865 ), 16 C. B. 


58. - .] A stage carriiige ... is a voliiclo 

the primary object or use of which [is] to carry 
passengers for a faro (Willes, J.). — Pe\rson v. 
Tazewelt. (18(55), 19 C. B. N. S. 384 ; 13 E. T. 
158; 30 .T. P. 150; 14 W. R. 39; 144 E. R. 
835. 

For purpose of regulations against over- 
crowding.] — See Part IV., S(‘ct. 3, pos/. 

For purpose of liability for highway tolls.] — 

Sec Highways, Vol. XXVI., pp. 346, 347, Nos. 
745-750. 

59. ‘‘Hackney carriage.”] — Cousins v. 
Stoc’Kbriijge (1805), 30 .1. P. 1(50. 

60. — - — .] — Bateso.n r. Oddy, No. 79, pouf. 

61. .]— Hawkins v. Edwards, No. 113, 

jwsf. 

62. Vehicle standing on private property.] 

— Jones v. Short, No. 91, po‘<(. 

For purpose of local licence.] — See Sect. 2, 

post. 

For purpose of excise licence.] See 
Revenue, Vol. XXXTX., p. 210, No. M(5. 

63. ‘‘ Carriage ” — Motor Cars (Uses & Con- 
struction) Order 1904, Arts. 1, 4 (3).] — Ry art. 1 of 
above Order, “ In ibis ot‘d(‘r the exi)ressioii ‘ car- 
riage ’ includes a waggon, cart, or other vehicle.” 
By art . 1, ” Every person driving or m charge of 
a motor car wlieu used on any highway shall 
com])lj' w'lth tlic reguiabions luTcmaftcr set forth ; 
namely . . . (3) He sluilJ, wlien meeting any car- 
riage, liorse, or cattle, kee]i the motor car on the 
left or near side of tlie road, & when ]ia.ssirig any 
carriage, liorsc, or cattle ))roeeeding in tlie same 
direction, keep the motor car on the right or oil 
side of the same.” 

A traiTicar running on t ramway rails in a liighway 
is a “ carriage ” within the meaning of the above 
order, & therefore a motor cai-, wlicu passing a 
trarncar proceeding in tlie same direction, must 
pass it on the rigid or oO side thereof. — B urton 


V. Nicholson, [3 909] 1 K. B. 397 ; 78 L. J. K, B. 
295 ; 100 L. T. 344 ; 73 J. P. 107 ; 25 T. L. R. 
210 . 

‘‘ Omnibus ” — For purpose of local licence.] — 

See Sect. 2, post. 

*‘ Person ” — For purpose of fares.] — Sec Sect. 4, 

post. 

‘‘ Plying for hire.”] — See Sect. 2, sub-sect. 4, 
Sect. .5, post. 


Sect. 2.- UCENCES. 

SuR-sEGT. 1.— In General. 

See Town J^olice (Jausos Act, 1847 (c. 80), 
RS. 37-50 ; Town Police (Jausos Act, 1889 (c. 14), 
ss. 4, 5 ; Public Health Act, 1875 (c. 55), s. 171 ; 
Public Health Act, 1925 (c. 71), s. 70; London 
Hackney (’arriag«'s Act, 1813 (c. 80), ss. 10, 21- 
23 ; M(‘t.roiiolil an I’uhlic Carnage Act, 1809 
(c. 115), ss. 4. 0-8, 11, 15; Roads Act, 1920 
(c. 72), ss. 5 7, 11; Ijond<m Traffic Act, 1924 
(c. 31), s. 0. 

64. Necessity for local licence — Notwithstand- 
ing possession of excise licence.] — A person using a 
hackney carriagi^ lilymg for lure m a town is not 
ex<‘m]>(ed from the obligation of taking out a 
licence umhu' Town Rolice (Jause.s Act, 1847 
(c. 89), on the ground that he has already paid 
l»()st. horse diitv to the (!omrs. of Inland Revenue. 

-Ruckle v. Wrtghtson (1801), 5 B. A' S, 851; 
5 New He]). 82; 31 Ji. .1. M. 33; 3 1 L. T. 
333 ; 29 J. P. 3.2(5 ; 1 1 Jur. N. S. 281 ; 13 W. R. 
92 ; 122 E. R. 101 S. 

.innotaitun • — Rt4d. AsU v. Lynn (ISf.*.), 7 B. & S. ‘25'). 

Necessity for excise licence.! — See Revenue, 
Vol. XXXIX., p. 210, Ni»s. 3 1(5-151. 

65. Name of licencce appearing on vehicle — 
Evidence of ownership.] - 'The msrription on a 
stage coach of the name of the party licenced to 
use it, is evidence against liim of ownership, as 
well in an action as on summary ])roc(‘eding8.— 
Bareord V. NiiLsoN (1830), 1 B. A Ad. 571 ; 
9 I>. J. U. S. K. B. 93 ; 109 E. R. 900. 

66. — — - Termination of employment— Injunc- 
tion to restrain continued use of name.] — Tire 
manager of an omnibus co., under tlie iirovisions 
of the JVlet.ropolitan Stage Carnage statutes, being 
the licenceo of tlieir vehicles, is, after the 
determination of his ollico, entitled to an injunction 
to restrain the continued use of his name as licenceo 
on such veliicles. —Hodges v. London Trams Co. 
(1883), 12 Q. li. D. 105 ; 50 L. T. 202 ; 32 W. R. 
010, D. C. 


PART IV. SECT, 1. 

56 i. ” St(i(je earnaoc.”]- - A. etnpo 
carriage witliin (Jarriupoa Act, 1860, 
is a veblele I’unniup ropulariy on sonio 
defined roidc between (lelinito (euidni, 
inviting persons to travel tbercin, 
eaeli jiobsenpi'r paHni? a separate Sc 
distinct fare for bis seat , necordinply 
a motor bus cnnvcyinp itas.-'-npcrs for 
hire on a partienlar day, or days only', 
between two places is not u “ stage 
carriage.”- -Parkin r. 'WTimituH, 
[191 :ij V. L. B. AUS. 

68 li, — — .]" A motor omnfbns 
plying for biro upon a fixed route was 
a ” st«go carriage ” vitbin Railway 
Passenger Duly Act, 184‘2. — Smith tJ. 
Mackintobii. S. C. (J.) 15 ; 

11920] S. L. T. 21.— SCOT, 

56 iH. .]--A motor ebarabanc, 

which ran on a staled route from 
Glasgow to a place 7 niiJos distant from 
the General Post Office, & which, when 
accommodation permitted, took up 
& conveyed passengers from point to 


point vitluii Itie city, was a “stage 
earrlagc ” within Glasgow I’olleo Act, 
1866, B. 218. A' as such required lo bo 
Jieense)! by the magistrates.— OTI ar A 
Sc Sons p, Mipper, IUP^O] .s. C. (.1.) 25 ; 
[1926] S. L. T. 27.— scot. 

591. “ Ilacknc u lartinyr ”] — A inoior 
ebaral)ane, running on a stated route 
Sc carrying pas.scngorH who each i)Uid 
a separate faro • — Hchl ; not. to be a 
“ hackney eairlage ” fulling under the 
regiilat.lons for hackney carriages con- 
tained in Burgh J'ollee (.Scotland) Act, 
1892, sciied, 5 ,— Ckaiiv v. Wood, [1921 ] 
S C. (.1.) 27 ; 58 Sc L. H. 142 ; [1920] 
2 S. L. T. 403.— SCOT. 

r. Omnibus.] — Semble: an “ oumi- 
biis ” la a “ hackney eairlage ” within 
Carriages Act, 19)5. — IIudbon v. Gee- 
pong (JoRPN., [1920] V. L. R. 47 ; 
47 A. L. T. 97 ; [192(5] Argus L. R. 3. 
— AUS. 

PART rv. SECT. 2, SUB-SECT. 1. 

t. Licence is a privilege.] — As a 


lieenoe is a privilege, the person who 
seeks to obl.aiu It may bo required to 
submit to reasonable conditions & to 
pay a rcasunaltle fee. — Ee Adet.aipk 
C ouPN. B\e-JjAW No. XXV., Ex p. 
Boucher, [1927] 8. A. S. R. 67.— AUS. 

a. Poiver of locnl avUiorili/ — 7'n 
rrg-iihite hacicnci/ coaches, etc. — Eye-law 
requiring hachitien to take out licence — 
Whether valid.] — Ex p. Lemon (1881), 
20 N. H. R. (4 R. & B.) 563.— CAN. 

b. Validity of bye-law — Giving 
licencing officer absolute discretion to 
uithhola, revoke nr suspend lici'nces.h— 
Ec Gpe.nepg Cohpn. Byk-Law No. 
XXIIL, Ex p. Madigan, I19‘27j 
8. A. S. R. 85.— AUS. 

c. Onus of proof of invalidity on 

person alleging invalidity,] — Reiter v. 
Hogan, [1927] N. Z. L. R. 871.— N.Z. 

d. Licence fee insufficiently charged 
ounng to niisunder standing — Eight to 
recover batoncc. l—Ei’STEiN r. King 
W iPLiAM’8 Town Borough Council 
(1909), 26 S. C. 37.— S. AF. 

I 1 I 2 
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Street and Aerial Traffic. 


Sect. 2. — Lwrncrs : Suh-srets. 2, 3 4.] 

Sub-sect. 2.— In respect of Drivers and 
Conductors. 

For relevant statutory references, see Part IV., 
Sect. 2, sub-sect. 1, anfe. 

67. Personal privilege.] — An infoimation was 
laid by an inspector against deft, for unlawfully 
<lriving a stage coach without having obtained 
a licence from the Improvement Comrs. of 
Llandudno. Deft, was in the employ of a cari*iago 
proprietor as a stage coach driver. The licencing 
committee appointed by the comrs. passed a 
resolution requiring driveis who desired their 
licences renewed to apply to tlio committee in 
pei'son. I'he manager of the carriage proprietor 
applied to the licencing committee for a renewal 
of, amongst others, deft.’s licence. 'J'he committee 
refused to consider any appheation unless aiijicts. 
attended personallj'. No com})laint w’as made 
against deft, personally. l)eft. subsequently 
acted as a driver without a licence. The justices 
held that deft, had failed to obtain a licence in 
consequence of the conunittee refusing to hear his 
application, although they had no cotn]»laint 
against him, A tliat under those circumstances the 
charge was trivial, Ar they accordingly dismissed 
it. The inspector who prt'forred the information 
appealed //c/cZ ; tlu! justices were wrong A: 
shcuild have convicted, for there had been a broach 
of the law, A: the conns, liad a right to insist on 
the ])erhonal attciidanco of ap}>c(.s., the ]tosscssion 
of a driver’s lic('nce lioing a jxTsonal pri\ilege. — 
Hanton r. Davies (1891), OC) L. T. 192 ; 56 J. P. 
29 J ; 17 Cox, (:. C. 469, D. C. 

68. Whether personal application necessary.] 
— Banton r. D.avies, No. 07. an/c. 

69. Unauthorised indorsement by employer — 
Unfitness to drive.] — By London Hackney 
Carriages Act, 1843 (c. 8(i), s. 21, the proprietor 
of a hackney carnage is re(|uired to retain m his 
possession tlio lieenc<' of every driver, etc., employed 
by him vvhilesuch driver, etc., remains inhissorvice. 
A declaration in case stated, that pltf. obtained 
a driver’s licence' under the Act ; that lie Avas 
cmploj'ed by deft., a proprietor of a hackney 
carriage. A:, under the provisions of the Act 
delivered the licence to him; A: that, wliilst 
the licence ivianincd in deft.’s po.sscssion, the 
latter “ wrongfully A: unjustly wrote in ink upon 
the licence certain words purj)orting. A: then being 
intended by dett., to gii^e a character of pltf., 
as an unfit A: improjier person to act as a driver 
of hackney earriages, th.at is to say,” etc., etc. ; 
by reason whereof tie* licence became defaced tt 
wholly useless to ydlf.. A: pltf. was thereby hindered 
A: previ-nted from obtaining em])loyinent as a 
driver, etc, : — Held : the action was maintainable, 
case was the proper form, A the declaration was 
sufficient.— IfURREUT. r. Knuis (1845), 2 O, B, 295 ; 
15 L. .1. (’. P. 18 ; 6 L. T. O. S. 128 ; 9 Jur. 101.3 ; 
135 1^1. R. 958. 

Annotat>o7i Apia. Norris v. birch, [1895] 1 Q. 13. G39. 

70. Reasons for discharge.] — The 

employer of a conductor of a metropolitan stage 
carriage i.s not justified in indorsing uyion .sucJi 
eoTiduotor’s licence, which has been deposited with 
him pursiinnt to T^ondon Hackney (farriage Act, 
1843 (c. 80), s. 8, the reason for which he discJiarges 


PART IV. SECT. 2. SUB-SECT. 2. 

0. liiouliitions four/iinu c(mdnrt of 
hcfvced ouvrr rrr drx\ur — Bye lair 
tiding fur riUitum of xnaster d’ arrranl 
— }'rrnnriipliim that mrh rdaiiori rrinfii.] 
— ULuvreimucK v. Cukry (IHS.'i), n 
V. L. 11. 8U).— AUS, 

f. Diitlinriion beUveen vehicle b dr awnhy 


him from his service. A declaration stated that 
pltf. had duly obtained a licence to act as a con- 
ductiir of metropolit/an stage carriages, under 
London Hackney C’arriage Act, 1850 (c. 7) ; that 
deft., a proprietor of a metropoUtan stage carriage 
employed him to act as conductor ; that pltf., on 
entering on such employment delivered his licence 
to deft, under the provisions of London Hackney 
(Wriage Act, 1843 (c. 86), s. 8, to bo retained by 
him wliilst pltf. remained in his service ; & that 
deft, wrongfully A maliciously wi’otc in ink on 
the licence before ho re-delivered the same to 
pltf. on his quitting such service, the words 
“ discharged for being l.v. short. A. M.” 
to signiiy that pltf. had been dismissed as being 
dishonest A tliat, by rea.son thereof, the licence 
became defaced, damaged, A usiiless to pltf,, A 
he had been prevented from obtaining employ'- 
mont under it : — Held : the declaration disclosed 
a sufficient cause of action. — Kouers v. Mac- 
NAMARA (1853), 14 (f. B. 27 ; 2 C. Ti. K. 569 ; 23 
J.. .L V. P. 1 ; 17 Jur. 1106; 2 W. K. 19; 139 
L. R. 12. 

Annotnlion Apia. Norris v. Birch, [1895] 1 Q. B. G39. 

71. — — .] — To entitle deft, to notice 

of action under a statute, ho must lionestly intend 
to ]>ut the law into motion, A really believe in 
the exi.stence of a state of facts vvhicii if they 
existed woukl have justified him in doing as ho 
did. lAindon Hackney C’arriage Act , 1843 (c. 80), 
s. 24, emyxm'ors the pioiirictor of a cab, if he has 
any complaint against las driver, to summon 
him before a magistrate, who may indor.se on Ids 
licence the nature of the oflonce ; A s, 47 ju’ovides 
that a notice of action shall hi' given where a party 
IS sued for nn>i,hing done under tlie autliority of 
tlie Act ; — Held : a cab proyirietor who, witliout 
summoning Hie driver bi'fore a magistrate, defaci'd 
his licence by writing on it that lie had beim dis- 
missed for damaging lus cab A bringing liome no 
money, was not entitled to a notice of action, 
inasmucli as ho could not liavt' honestly intended 
to ]>ui the law in motion, or really belli! vo that lie 
was acting under the authority of tlie stat-uli'. — 
Heath v. Brewicr. (1861), 15 H. B. N. S. 803 ; 3 
New Rep. 388 ; 9 L. T. 653 ; 143 E. R. 1000. 

72. — — No evidence of employment.] — 
Brewer v. Wpjst Mj^trorolitan Thamways CJo., 
IH'D. (1888), 4 T. J;. R. 2t>3, D. 0. 

73. Conveying Imputation against cha- 

racter — Whether “ matter of complaint ” under 
London Hackney Carriages Act, 1843 (c. 86), 
S. 22.] — The foreman of a cab proprietor, in making 
the entries required by above Act, s. H, inserted 
in Hie licence one date of entering the ])ro])ti(!tor’.s 
service A two dates of (putting it, A signed lii.s 
name at the end of the entry. The elTect of 
these entries was found to be to prejudice the 
driver with other cab pi ojirietors, to t he know- 
ledge of the foreman who made the entries. 
At the hearing of a summons against thi' 
pro]>rietor for defacing the licence, the driver 
called two cab iirojirielors who said that they 
should refu,se to employ a driver producing a 
licence so marked ; but no evidence wms given that 
ho had actually asked for employment A been 
refused it : — Held : Hie entries were not made in 
compliance with above Act, s. 8, but amounted to 


appliratinn ]— B. r. DneoraoPA CORPN, 
(191.5), -19 1. L. T. 80.- IR. 

h. Power of Board of Police Com- 
xnissionrrs — Po unposc licence fees on 
owners cC- drh'crs of tujricabs.] — Be 
Major IIii.i, Taxicar He Transfkr Co., 
Ltp. a OlTAWA CoRPN. (1915), 8 

O, \V. N. 59 ; 33 O. L. R. 243. — CAN. 


animate tU inanimate power — Validity 
of distinetion ] — If. r Forhiiavv (1910), 
15 B, C. R. 322.— CAN. 

g. Apjilieuiion for lieenrc for hackney 
earn age— Pnnsidirntum of matter irrele- 
vant to application — P'urin of reqniinlion 
for lucncc— Whether Piatulanms unll be 
compelling corporation to hear 
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a defacement of the licence ; such defacement 
was a “ mailer of complaint ” within the meaning 
of s. 22 of that Act, over which a metropolitan 
police magistrate l)ad jurisdiction, (here was 
evidence of loss or damage U 7 )on which the 
magistrate could award comi>ensation to the 

XTy-v-^1 rioivfr'T -% /\ . rtA 


SUH'S]f:(;T. S.— Int HESPECT of \’’eiiicees. 

For relevant statutory refei'encos, see Part IV., 
Sect. 2, sub-soci. 1, a)ilr. 

74. Light railway car.] — The carriages used 

on a light railway constructed &: worked under the 
pow’ers gjvon by Jaglit Pailway Act, ISSJd (c. 48), 
ik orders made thereunder are not “ omnibuses ” 
or “ hackney carriages ” within Town Police 
Clauses Act, 1847 (c. 89), & Town Police Clauses 
Act, 1889 (c. 14), & do not, therefore, require to 
be licenced to ply for hire in the striwts of a town 
under Town Police Clauses Act, 1847 (c. 89), 
B. :17 .-~-Yokksjiiue (Woolep^n District) Eeectimc 
Thamways V. tiEEis, fl9051 1 K. D. 89(i ; 71 h. .T. 
K. P. 172 ; 92 lu 9'. 202 ; 09 .1. P. 07 ; 53 W P. 
303 ; 21 'V. J.. P. 103 ; 49 Sol. Jo. 1 17 3D. G. P. 

139 ; 20 Cox, C. C. 705, D. C. 

Annotation • Rcfd. lilackiKidl Xr l''lpcfwoo(l Trumroutl Co. 

r. Th<trnton U. D. C (t(t05), il4 L. T. ‘J5L 

75. Tramcar.J — Apjilts., the Blackpool & 
Fleetwood (’o., wore convicted before justices of 
liaving used .a tram car as a hackn<‘y carnage 
without having obtained from the local autliority 
a licenci' for the carriage to ply for hire, contrary 
to the I local! Act of 1890 :—HeUJ : (1) (he powers 
granted (o (lie Board of iimh' by vntue of the 
Act of 1890 wi'i’c not inconsistent vv'ith tho.se 
granted (o (he local aiithoiity by virtue of Tram- 
vv'ays Act, 1S70 (c. 78), a. 48, A.'" J^arts 11. & III. of 
tliat Act vvi're iucorp(»rated with the Ael- of 189(5 ; 
(2) the tramcar was a hackney carriage within 
Town Polici; (iauses Act, 1817 (e. 89), s. 38, »V 
as there was nut lung in Town liilice Clauses Art, 
1SS9 (c. 14), s. 3, which prev'cnted the oper.ation 
of Tramw’ays Act, 1870 (e. 78), s. 48, upon the 
tramcar as a hackney carriage, (he ]>enalty pro- 
vided by Town I’ohee (iauses Act, 1817 (c. 49), 
s. 45, for plying for liiro without a licence was 
rightly inflicted ujion appits. hy the justiee.s. 
BiiVriQ’ooL & Fi.PKTVvaion 'Tkavirumi Co. v. 
Baieey, [1920] 1 K. B. 380 ; 89 L. .f. K. B. 784 ; 
122 D. T, 275 ; 8t .T. Ik 1 ; 17 I.. O. ID 749, 1). C. 

76. Omnibus - — Plying for hire within pre- 
scribed distance.] — An omnibus eo, ran a motor 
omnibus service between Bii’mingbaiii Y AV.dsall 
vv it bout their vehieh's being licenced by the borough 
of Walsall, the lieencing authority under Town 
Police (iauses Act, 1817 (c. 89), Y Town Police 
Clauses Act, 1889 (c. 14). On an information 
against (he oo. for unlawfully lau-mitllng an omni- 
bus to bo used as a hackney carriage stamlmg cV 
living for liire viithin the borough, without liaving 
a iicence, the justices found that the omnibu.s was 
not used in standing or plying for hire in any street 
within the prescribed distance in the borough oi 


WalsaU ; but that it was used in standing oi’ 
for hire vvitliin the prescribed distance, they 
convicted deft. co.i-Udd: the conviction waa 
right, & the appeal should be dismissed. 

Since the Town Police (iauses Act. 1889 (c. 

Towui Police Clauses Act, 1847 (c. 89), s. 4u, is 
nob to be read as limited to the case of a hackney 
carriage which, within sect. 38, is standing or 
plying for hire in a street. By tb(^ later Act 
an omnibus becomes a hackney carriage for any 
of the pur])Oses of the eaiin'r Act, A if it plies for 
hire within the prescribed distance without a 
licence, it is within sect. 45, although it does not 
stand or ply for hire in a street. — -BliotiNcillAM A 
Midt.and Moi'OR. Omniiiu.s (k). v. Tuomi’.soid 
11918] 2 K. B. 1U5 ; 87 J.. J. K. B. 915; 119 
L. T. I to ; 82 .T. P. 213 ; 10 D. (K B. 514, D. 0. 

Anuolalt,<ins ’ — FolUl. Ci.ick c. Holt Did !'• 

(irifflu V Orev Coaolicb (1028), 4 i T. L, H. 10 J. Keld. 
K.Ut'rt r. l.ako, [10221 1 K, H. oO.O. 

Motor car licences generally.] — Sec Pait V., 
Sect. 3, bub-si'Ct . 2, post. 

SuB-.sKcr. 1 , — JMaunu for Hire. 

For relevant statutory references, sec l^art I\ ., 
2, suh-.sect. 1, ufi/r. 

77. Waiting to take up passengers— On rail- 
way company’s premises.) — A eani/ige while on the 
prerm.ses of a railway co,, under a contract/ with 
them to await the arrival of then’ trams, for the 
convey.ance of any ]>a,sseng«T by railvvay [who 
cliooses to lull* it, IS “ {ilymg bir hire wiWim 
Metropolitan Fiililic Carnage Act, 1899 (c. 115), 
s. 4, A is tlierefore a liaekix'y carnage A mu.st be 
licenced.— C eaukk r. Htanfoud (1871), D. U. « 
(F B. 3.57 ; 49 L. J. M. F. 1^)1 ; 21 L. T. 389 ; 
35 ,1, Ik 992 ; suh noin. B. v. Midoeesex .TJ., 
ClAKKE A (ioODK C. S'l'ANFORl), 19 W. R. 819. 
Annoiaium^', FoUd. Alloa r. 'I’uabi'UDo (1871), L. U. 0 
C P. 181 Distd. Skimior v. h ^ 

4 23 Arid Fr 7> Eiapias, 1180(1 1 9- 9- * 0110 . 

oTwok r Holt (1027), 13(, i.. T. oil. Reid. lUtcHon r. 
Oddy (1871), 30 I.. T. 712. 

7 S. .|--A brougham, the owner ot 

which, bv agrceimmt witb a radway co., at/teuds 
at their station (o avvad the arrival of trains lor 
the conv’evance of any passerngor by the railway 
wiKP choosM U, lli)'./ It, wlioto 'I'tvcr solicits 
,,as.. 0 UKCTS, 13 “ liPU-l.lioy c.T.rriauo plyins tol' l.ns- 

within JMetropolitan I’ubhe < 

(c. 115), s. 4. -YlI/EX 


TiMJWBHIDUE, 
5,53. 


0 C. P. 481 40 Iv. J. M. ('. 197 ; 

19 W. R. 849 ; suh noni. Allen \ 

— Consd. r L|tko 110221 1 K. B 

Apld, AnaHtroDK: r. Ogle. 110201 - K. B. 4.18. 

79 .]—(). had a cab standing m a 

railway station within the lumts ready for hwc, 
A without a Iicence //rW : O. was plying for hire, 
tliough .stamlmg in a railway stal ion or jirivate yxrd . 

A hackney carriage is one which is ohorod for 
nubhe Jure to anyone who choosi^s to engage it, 

1 Iiough it stands for that purpose m a private yaj’d. 
It is not necessary that it. should be exposed for 

},ire in the public m 712^- 38 

(1874). 43 L. J. M. < . 131 ; 30 D. 1. 712 , 3» 

n022] 1 K. B. 553. 


PART IV. SECT. 2, SUB-SECT. 3, 

k. Carts used for Jnre.]—~4:l. v. Bovn 
(1889), 18 O. H 48.5.— CAN. 

PART IV. SECT. 2, SUB-SECT. 4. 

l. IChat is iitiimi for /orq] — The 
essential clement In plylnff ter nire. 
Is the holding out of a veliiclo as one 
ii\to ■which any inonibcr of the public 


umv enh-r to bo carried oyer rny rd 
the distances Ineluded in its (ydiniU'Y 
course. — M ontoomkkv c. ^ J jjc*' 
V. L. U. 534 ; 4 8 A. L. T. 9().— AUS. 

,] — Ordinarily the pljdm? 

of a' motor vehicle for huo ineaiw the 
act of waiting for soltdtiiis ^ 

that the act is coini>lcted as soon as 
any person hires it. — Mayavaram 


Local Fcnm Ovkrskk.u r. 1 AKKliu- 
hvmi Tiikvan (1927), I. L. li. 51 Mad. 
.527.— IND. 

n TAutdliltJ of drtcfT.l— A nan- 

TAiam Distuu't Boauu PiuyinicNT v. 
IsMAir. .‘SuAiun (1927), I. L. It. al Mad. 
512.— IND. 

o. Horses kept “for hire."l—MuM- 
clpal Act, 1883, 0. 510, authorlBea the 
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Street and Aerial Traffic. 


Sect. 2 . — TAcencos : Stih-scct. 4. ] 

80. .J — Applt., C., was a job- 

master, & rented from a railway co. a portion of 
an oilice at a station of the co. in tlie Metropolis. 
He also paid 9«. a week for the exclusive use of a 
strip of ground inside tlio station, opposite another 
strip, also inside the station, where certain hackney 
tk private carriages w'ore allowed to wait for 
passengers arriving by rail. On the portion 
exclusively used by him, 0. kept landaus & 
broughams ready liorsed for the convenience of 
travellers who might wish for vehicles of a superior 
class. The driver, who was the other applt., had 
orders not to solicit custom, but to direct any 
person who wished to hire him to the office, where 
a ticket was obtained, filled up with the name 
of the hirer, the date, etc. No Hcence having 
been obtained by applts., a summons was taken 
out under Metro] )ohtan Public Carriage Act, 1809 
(c. 115), against It, as the owner of an unlicenced 
hackney carriage plying for hire, & against E., 
as the driv(;r of the same : — Held : defts. wore 
properly convicted. — F oinett v. Clark (1877), 
II .1. P. 859. 

Annotations .-—Consi. Gnmn v. Grey Conches (19281, 4r. 

T. L. P. 109. Refd. Oroyhoiind Motors v. Lambert, 

[1928] 1 K. B. 322. 

81* In private yard.] — B ateson v. Oddy, 

No. 79, ante. 

82. .] — Resp., who was the owner 

of a motor omnibus for which he had no licence to 
ply for hire within a certain area, permitted the 
omnibus to be used in conveying passengers for 
reward between a private yard within the area & 
places outside the area. Tlie occuiiicr of the 
yard was a jobmaster who gave resj). permission 
to use the yard in return for payment-. By resp.’s 
instructions the driver of the ommbus did not 
invite or seek for passengers while it was jiassing 
along the streets of the area in question. Resp. 
was summoned under Town Police Clauses Acts, 
1817 (c, 89), s. 45, A 1889 (c. 11), s. 8, for per- 
mitting the ommbus to be used as an omnibus 
jilying for hire within the prescribed distance 
witiiout a licence. 


The magistrate dismissed the summons on the 
ground that, as passengers were taken up only 
m the private yard A not in t he streets, there hail 
been no jilying for hire within tlio prescribed 
distance : — Held : under the above ])rovisjons an 
ommbus was required to have a licence when 
pljung for hire anywhere within the prescribed 
di.stancc, whether in a public street or not, the 
case must bo remitted to the magistrate with a 
direction to convict.— Crack v. Holt (lt»27), 1.80 
L. T. 511 ; 91 V. 80; 45 T. L. R, 231 ; 25 
L. C. R. 114 ; 28 Cox, C. C. 319, D, C. 

Amiotution FoM. Griffin v. Grey CoachcB (1928), 

T. L. K. 199 

83. Omnibus starting outside district—Taklng 
up passengers within district.] — L)e\vhi7r.st 
Eddles (1893), 9 T. L. R. 494 ; 57 J. P. Jo. 373, 

D. C. 

— No faro charged within district.] 

— An omnibus, wliich was not licenced to ply for 
liiie within the mban district of M. W. w’^as run 
to A from f8. road A W. m the City of Jj. A M. W. 
its stalling jdace within that urban district being 


the highway near the E. Hotel at M. W. The 
omnibus sometimes stood & waited on the high- 
way near the E. Hotel & sometimes commenced 
the retuT'n journey towards L. immediately, & 
where it so stood & waited passengers entered the 
carriage for the purpose of the journey towards 
Ij. Signs outside the omnibus indicated the 
destination thereof, & intending passengers, on 
inquiry, were informed of its destination. Three- 
pence was charged from 8. road or W. to M. W. 
A twopence from the boundary between the urban 
district of M. VV. A L. to S. road or ^V. No charge 
was made from M. W. to the boundary or to any 
point within the urban district : — Held : there 
was evidence that the omniiius was standing A 
plying for hire within the urban district of M. W. — 
R. V. Fijstcher, Ex p. Ansonia (1908), 98 L. T. 
740 ; 72 .T. P. 249 ; 6 L. G. R. 583 ; 21 Cox, C. C. 
578, T). C. 

Atmointion : — Consd. Armstrong o. Ogle, [192G] 2 K. B. 

•138. 

85. _ Passengers having return 

tickets —Return journey by omnibus belonging to 
different proprietor.] — Applt. was the driver of an 
omnibus, wliicli was not licenced to ply for hii*e 
Avutbin the borough of Gateshead. Wliilc the 
omnibus was standing within that borough three 
passengers entered it with return ticki't-s issued to 
them at Clioster-lo-Streot entitling them to travel 
fiom Chester-lC'Strect to Newcastle-upon-Tyne 
A back oitlicr on the day of issue or at any future 
time. I'lie tickets entitled the holders to leave 
or to join the omnibus at. any point on its journey. 
'Jlie owner of the omnibus was a member of an 
as.socn. of omnibus proprietors whose vehicles 
ran regularly A frequently between (licster-lc- 
Strei't A Newca8tle-u])on-Tyne. 'J'be return tickets 
were available for return by any omnilnis belonging 
to a member of the assoe.n., A not ini'ri'lv by one 
belonging to that member by whom the ticket was 
originally issued. Sejiarate fat-es wore charged 
for each passenger, A tJie assocn. made their 
ovTi arrangeiiumts A adjustmenl s to ensure that 
each moinber reci'ived tlii' earnings of his own 
vehicles: — Held: iiiasmiudi as the omnibus vas 
being used in ( J.'iteshead for I lie collection A recoji- 
tion of passengers out of tlie large unknown A 
indeterminate class of jiersons wlio possessed 
loturii tickets it was filving L^r hire within the 
pre.seribed limits of the boiough of Cateshead, A 
therefore ajijdt. ivas jirofieily coni'icteil of an 
olfenco under Toaaui Police (Uauses Act, 18 47 
(e. 89), s. 45. — ARMSTRONG!'. Ogle, [1920] 2 K. 13. 
438 ; 95 L. J. K. B. 90S ; 135 I., T. 118; 90 .1. P. 
14(5 ; 12 T. J.. R. 553 ; 21 E. G. R. 398 ; 28 Cox, 
C. C. 253, D. C. 

Distd. Loonartl v. WoBtern SerAiccs, [1927] 1 

K. B. 702. 

86. Return journey by omnibus 

belonging to same proprietor.] — Resps., a limited 
CO., were the proprietors of motor omnibuses by 
wliich they conducted a regular daily service 
between t-wo districts tliroiigh several inter- 
mediate districts, the omnibuses being licenced 
to ply for liire in all these districts except one of 
the intennediate districts. Afiplt. entered one 
of the omnibuses in a terminal district A took a 
return ticked for a place within the district for 


llcenalng of ovniers of livery stubles 
& of horses, etc., for hire. A byo-liiw 
passed thereunder required every 
person owning or keeping a livery 
stable or letting out horses, etc., for 
bile to pay a licence fee. Deft, was 
convicted under this by-law, for that 
bo flhl keep horses, ef.c., for hire ” 
\nthout ha ving paid the licence fee : — ■ 
Held ; the conviction was in confornilty 


Avlth both Mtn.tuto & bye-law. — it. v. 
SWALWKLT, (1K8G), 12 O. 11. 391.— CAN. 

p. Rrstnetums as to soliciting 
passengirs ]— A person lleenaed to keep 
a livery stable at a particular locality 
under a bye-law made by the hoard of 

S olico conirs. for a city, pursuant to 
Lunlcipal Act, s, 436, but not havhig 
a cab license, for which under a separate 
bye-law other & larger fees were pay- 


able, is not at liberty to stand with his 
calls A solicit passengers at places, 
though owned by him, other than at 
the place nicntlonod in ills licence. — 
11. V. Guru (1892), 21 O. U. 499.— CAN. 

q. Vehicles waiting for hire — Stand- 
ing in streets- -Engagement by hotel 
company for nominal consideration .] — 
An hotel co. engaged throe vehicles 
from a liveryman to keep staudlug at 
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which the omnibuses were not licenced, the ticket 
bemg available for return by any of the omnibuses. 
On arnv^ witliin the latter district applt. left 
that omnibus, & shortly afterwards she was thci'e 
received as a passenger in another of the omnibuses, 
by which she was conveyed back to the district 
from which she had come : — Held : the latter 
omrubus was not, by reason of applt. having been 
received therein as a passenger for the return 
journey, “ plying for hire ” within Town Police 
(.Causes Acts 1817 (c 89) & 1889 (c. 14).— Leonard 
V. Western Kervices, Ltd., [1927] 1 K. B. 702 : 
90 L. J. K. B. 213 ; 130 L. T. 308 ; 91 J. P. 18 ; 
43 T. L. K. 131 ; 25 L. G. K. 55 ; 28 Cox, C. 0. 
294, D. C. 


Annotation : — Apld. Griffin V. Grey Coaolica (1928), 4.1 

T. L. 11. 109. 

87. No fare charged -Voluntary contributions 
Invited.] — Towns Police Clauses Act, 1847 (c. 89), 
8. 45, incorporated in the Public Health Act, 
1875 (c. 55), jjrovidos that if the ijroi)rietor of any 
carriage permits the same to be used as a hackney 
carriage plying for liire within a prescribed dis- 
tance W'ithout obtaining a hconce he shall bo liabh' 
to a penalty. By Towns Police Clauses Act of 
1889 {c. 14), 8. 4 “ hackney carriage ” is to include 
an omnibus. 

Two ordinary omnibu.ses were nm in the follow- 
ing way : It was intimated by several notices 
upon t he omnibuses that the omnibuses were placed 
at the disposal of the ])uIj1ic free of cliargo, A 
also notice's stating that voluntary conlributious 
to su]^po)t the omnibuses would be welcomed. 
There was a conductor on each of the ommbu.se.s 
to 6up])ly change. Idaiiy persons using the 
orambuses placed money m the boxes, but some 
did not. 

The magistrates upon an information lai<i before 
tlurii, held that tills was not a “ plying for lure ” 
withm (he meaning of the statute under wluch 
the proceedings we've taken \~Held : this w^as an 
attempt to evade the statute, tiicrc was a “ ]dying 
for hire ” wuthm (lie meaning of the statute, A 
the case must be rc'mitted to the magistrates (o 
ri'hear A convict.— ( 'iK.'K.s v. IMayner (1893), 70 
L. T. 403; 58 .1. 1’. 101; 10 'J'. L. It. L38 ; 38 
Sol. .Jo. 100 ; 17 (k)x, C. C. 745 ; 10 H. 407, I). C. 

88. Within district-- Omnibus starting 

outside district.] — B. r. Flutcheh, h\c jk Ansoni\, 


No. 81, (uile. 

89. Vehicle starting from private premises — 
Passengers going to vehicle.] — AppK, w.as a 
cab proprietor owiung lieeuec'd A unhcenced 
carriages. On .Tune 17, 1890, he drove a landau, 
licenced as a- hackney caniage, t-o a cab.stand 
opposi (;0 the pier at Ilatvvich. A party of nine 
])eople wished to drive togcthi'i', but tliei'c w^as no 
hackney carriage standing there licenced to carry 
more than five. Applt. informed them he had a 
W'aggonetto at his stables which would hold them 
all. The party went to liis stables A there got 
into an unlicenced waggonette A were driven out 
by applt. : — Held : there was no plying for hire 
with the waggonette by applt, within tlie Act. — 
Uaviijl V. Amos (1900), 01 J. P. 309 ; 10 T. L. It. 


160, D. C. 

Annotations Apld. Sales r. Lake, [1922] 1 K. B. .'i.'lS. 
Consd. Griffin v. Grey Coaches (19'2H), 45 T. L. IT. 109. 

90. Tickets previously obtained — Pas- 

sengers with tickets taken up en route.] — 


Hesps. advertised charabanc excursions to 
Brighton. Passengers x^urchased tickets before 
the tune of departure at the offices of resps.’ 
agent.s, A arranged at the same time where they 
W'ero to bo picked up. After the number of 
Xiassengers was ascertained resps. hired a chara- 
banc, the driver of which proceeded to pick uii 
the x>assengers holding tickets at 1 he places, being 
X)ubhc streets, previously arranged as above, lie 
was not authorised to A did not jiick ux) any other 
persons en route : — Held : th«‘ charabanc wais not 
plying for hire wuthin para. 17 (2) of the Order 
(Statutory Kules A Orders (1917 — No. 420)), 
dated May 1, aiiiilying the i)rovisious of s. 7 
of Metropolitan J’ublic Uarringe Act, 1809 (c. 115), 
wdach enacts tJiat if an unlici‘nce<l stage carriage 
“ X’fi^s for liire. ” there shall be a penalty. — 
Saees V. l. vxE, [1922] 1 K. B. 553 ; 91 L. .1. K. B. 
603 ; 120 L. T. 030 ; 8(5 .T. P. 80 ; 38 T. L. 11. 330 ; 
00 Sol. Jo. 453 ; 20 L. G. K. 259 ; 27 Cox, 0. C, 
170, O. C. 

Annottttion‘, — Distd. ArmHtronpr v. O^lc, I192()J 2 K. B. 

Folld. Lt'oiuinl r. WcHtern Hfi vli’c;^, [19271 1 K, B. 

702 Distd. Grovlirmiid Mulors r Lambeit, 11928] 1 

K. B. 322 ; Gnfflu v. Grey CouclKiS (J928), 45 T. L. B. 

109. 

91. Tickets not necessarily issued 

before commencement of journey.) — A motor 
coach which belonged to applt s. A carried passengers 
betw'een London A Bristol, but was not licenced to 
ply for Lire in the Metropolitan Police District, 
l>ick<'d u]), at certain ijomts wutliiri the Motro- 
}>olilan Police District, xiassengers who, before the 
arrival of the coach at those points, but after its 
departure from the place where it began its journey, 
bad obtained tickets entitling ifiem to travel to 
destinations outside the Metropolitan Police 
Di&l.rict. Ai^plts. had exhibited i^osU'rs in which 
it was stated that passengers entering a i;oach 
in Ijondoii must obtain tielu'ts at least ti'U minutes 
belore the arrival of the coach at the booking olUce ; 
— Held : as apxilts. clearly had contemplated that 
the coach might start on its journey wnth vacant 
seats all or some of which miglit be filled within 
the Mf'troxiolitan Police Distni't by jiersons wdio 
had not taken tickids before its departure on its 
journey, it was plying for hire' w’ltJdn the Metro- 
X^olifan Police District wdthin Metrojiohtan Public 
Carriage Act-, 1809 (e. 115), s. 7, which imiiosod a 
Iierialty on ( he owner of an unliccncetl stage earriago 
wdiich lilies for hire. 

A])plts. solicit ed passengers jiartly by the posters, 
which contained time-tables A fares, as well as the 
notice referred to, A iiartly by the fact that iht'ir 
conches were seen to pass along Die route every day 
a.t iixed times, — ( rREYiioUNi) Motors, Ltd. v. 
J.AMRERT, [1928] I K. P. 322 ; 97 L.J. K. B. 122 , 
138 L. T. 209 ; 91 J. P. 198 ; 44 T. L. K. 39 ; 71 
Sol. Jo. 881 ; 25 L. (I. K. 517 ; 28 Cox, C. C. 409, 
D. C. 

Ainwtaiion : -’Reid. Griffin v. Groy Couclios (1928), 45 

T. L. K. 109. 

92. Within area for which no licence 

held.] — Kesps., Grey Coaches, JAd., were owners 
of motor charabancs i dying at regular hours 
between I>ondon A Brighton but not licenced to 
ply for hire within the prescribed distance of the 
county borough of Brighton, A resp. A. was the 
diiver of one of the charabancs. Placards were 
exhibited at an olfiee in West street, Brighton, 


their doors eonstuntly ready for 
immediate iibo bv guostb. of iho ho(;eI, 
the hot.el oo. payinK one cent perjiom; 
from timo of attonaneo milil dismiaaod 
or enpragod for tiro bv a jfuoi^t ; tho hotel 
bocomiug responsible for the pavniont 
by tho gruests of tho foos charged for 


such sorvice . — lldd: Iho liveryman 
did not commit a broach of a 
municipal bye-law which provided 
(liat no cab should stand upon any 
street w'hilo waiting for hii’o or engage- 
inoiit, by keeping these vehicles waiting 
on the street for tho use of the guests 


under tho above ngrcoinent.— II. v. 
Mahkr (1995), 0 (). W. II. 247 ; 10 
O. L. IT. 102.— CAN. 

r. Loitering in public street con- 
trary in bue-law .] — Mumnnr r. Numsox 
(1901), 3 F. (Ct. of Sess.) 77.— SCOT, 
t. liegulation of omnibus irafflo — 
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within the prescribed distance, advertising the 
times of departure of the charabancs. Tickets 
could be purchased at the office up to ten minutes 
before the advertised time, but not afterwards. 
At 8.45 a.m. on Apr. 10, 1028, there being then no 
charabanc of resp. co. in the garage adjoining the 
office two police-sergeants purchased return tickets 
to London. At 9.10 a.m. a cliarabanc was driven 
by resji. A. into the yard of the garage & was 
entered by the jiolico officeis & nineteen other 
passengers, all of whom had previously taken 
tickets at the office. No tickets were issued on 
the charabanc, which proceeded to London : — 
Held : the co. had pennitted the charabanc to bo 
used for “ plying for hire ” &; the driver had “ plied 
for hire ” with the charabanc. — Guiffin v. Grey 
( ViACHES, Ltd. (1928), 45 T. L. R. 109 ; 72 Sol. 
.To. HOI ; 92 .T. P. Jo. 799, D. f. 

93. Meaning of “street Place to which public 
have right of passage.] — In a district to which Local 
Government Act, 1858 (c. 98), applied, a piece of 
ground adjoining a railway station, A; belonging 
to the co., metalled A separated from the high- 
way only by a gutter, was used as an approach 
to the railw.ay station. Private cariiages were 
allowed to stand there, but no hackney or public 
carriages, except those of ap])lt. ; applt., by 
agreement with the co., having the sole right of 
standing carriages there for the purpose of plying 
for hire. Applt. liaving been convicted in a 
penalty for alloA\ing his carriage to jdy there for 
hire without a licence : — Held : the place was not 
a “ street ” within Towns Police Clauses Act, 
18-17 (c. 89), s, 3, for the places included by that 
sect. Ill the v'ord “ street ” were places over which 
the public had a light c»f passage ; A the con- 
viction was therefore wrong . — ('urtis v. Kmbehy 
( 1872), L. R, 7 Exch. 309 ^42 1.. J. M. C. 39 ; 21 
W. R. 148. 

J nnotation Comi. Jones r. 8hort (1900), 09 L. J, Q. h. 

4 Hi. 

94. — Private property of railway company.] 

— A lailway co. provided a cabstand upon a piece 
of ground whudi was their private property 
subject to a public light of tootway along it, A 
which was metalled A paved like an ordinary 
stieet A foi-med the side approach to one of their 
stations : — Held : the piece cjf ground was not 
a “ street ” within Towns Police ('lauses Act, 1817 
(c. 89), s. 3 ; the driver of a carriage for which 
a licence under the Act had not been obtained, 
by standing for hue upon the cabstand, wliich 
was within the prescribed distance in a borough, 
committed no offence under the latter part of 
sect. 45 of the Act, — Junes v. Siiou'j’ (19 0), 09 
L. .T. Q. B. 473 ; 82 L. T. 197 ; 04 J. P. 247 ; 48 
W. R. 251 ; 44 Sol. Jo. 211 ; 19 Cox, C. C. 472, 
1 ). C. 

Plying off stand.]— Nos. 130-140, post. 


•Sub-sect. 5. — Grant and Suspension of 

J^lCENCE. 

A. Outside the Metropolis. 

For relevant statutory references, sec Part IV., 
Sect. 2, sub-sect. 1, aide. 

95. Discretion of licencing authority — Exercise 
must be just & reasonable.] — R. v. Blackpooe 
(J oRPN. (1899), Times, Deo. 7. 

.1 mmtntinn Refd. R. r. BrJyrhtori Coriai., Kx p. Tilling: 
(191(5), 111 L. T. sou. 


96. -.] — Mandamus directed to issue 
to the district council to hear A determine applica- 
tions for licences for hackney carriages, the ct. 
coming to the conclusion that the district council 
had in refusing certain licences exercised no 
discretion in the matter, but had acted in accord- 
ance wdth the terms of an agreement, then can- 
celled, only to grant licences to two hackney 
carriage proprietors A their drivers. — li. p. Barry 
Distrk't Gounuid, Ex p. Jones (1900), 10 
T. L. R. 505, 1). 0. 

97 . .] — On an application by a co. 

to a towm council for licences to run a service of 
omnibuses, A for cliarabancs, the council refused 
tlie former on the ground that they had already 
licenced an existing co. A that, having taken the 
opinion of the chief constable, they were satisfied 
that on account of the narrowness of their streets 
there would be danger A inconvenience to tlie 
public if licences w'cre granted to a competing co. 
The w'atch committee of the council recommended 
that of eight cliarabanc licences, which they 
thought desirable, four should be granted to applts. 
The council, however, refused the application for 
the charabanc licences, A gi’anted the eight licences 
to the existing co. A rule having been obtained 
for a mamlamus, directed to the council, requiring 
them to hear A determine the application accord- 
ing to law upon the ground that the council had 
nor properly exercised its discretion under Town 
Police (Uausos Act, 1847 (c. 89) ; — Held : as to the 
omnibus bcencos that there being nothing in tlie 
evidence to sliow that tlu* conned had not exercised 
a judicial discretion, the rule must be discliarged ; 
but as to tlie charabanc heemees, the evidence 
showed that the council liad been infiuonced by 
extra judicial A extraneous consideiations whicli 
liad no healing upon the aiiplication, or by reii'^ons 
not ap]>earing at all, A the rule must be luade 
absolute. — R. r. Brighton (’orpn., Exp. Thomas 
Tilling. Ltd. (1910), 85 L. J. K. B. 1552 ; 114 
1.. T. 800 ; 80 J. P. 219 ; 32 T. I;. R. 239 ; 14 
1.. G. R. 770, D. C. 

Annotaiidu • — Apld. U. v Faiiiberimtfli U. C., Ex p. Aider- 

shot Distiict Triutiuii Co., [1920] 1 K. H. 231. 

98. What may be considered — Traffic 
conditions.] — R. v. Brighton C!orpn., E.r ji. 
Thomas Tilling, Ltd., No. 97, aide. 

99. .] — By Roads Act, 1920 

(c. 72), B. 14 (3), “ Wliere, ujion application for a 
licence to ply for liire with an omnibus, the 
hcencing aut hority cither refuses to grant a licence 
or grants a licence subject to conditions, in cither 
case ap])ct. shall have a right of appeal to the 
Minister of Transport from the decision of the 
licencing authority, A tlie Minister shall have 
pow'or to make sucli order thereon as lie thinks 
lit, A such order shall be binding upon the licencing 
authority. An order made by the Minister under 
this sub-sect, shall be final A not subject to appeal 
to any ct., A shall, on tlie application of 
the Minister, be enforceable by writ of man- 
damus. , . .” 

An omnibus co., desiring to extend to the centre 
of a city a service which they w'ore running from 
another towm to the tramway terminus in the city, 
axiplied to the city licencing authority, which was 
itself the owner of the tramways, for licences 
for 100 omnibuses. The licencing authority 
refused tlio licences on the ground of tlie congestion 
of traffic in the centre of tlie city A the fact that 
over ])art of the ]>ro]iose<l route tJiero was no space 
for an omnibus to jiass betv'een the outside tram- 


MauisiraU'it tinpoiucfed io frame time- spa ial houns A- da i/s to different ovmcrs [1927] S. C. (J.) 79, [1927] 8. L. T. 

tables — Validitu of tuneiablea assigning of omnibuses.]— yTCKHoav: v. Bruob, 681. — SCOT. 



857 


Part IV. — Hackney and Stage Carriages. 


way i-ail & the kerb, but did not suggest that com- 
petition with their tramways was a ground for 
refusing the licences. The co. appealed to the 
Minister of Transport, Sc he made an order that the 
licencing authority should issue eighteen licences 
on an undeid-aking by the co. to carry only through 
traffic & not to interfere with the tramways. The 
licencing authority refused to comply with the 
order, Sc the Minister obtaineil a rule nisi for a 
mctfidamus : — Held : though the, sub-sect, meant, 
not that a mandamus should issue as of coursi;, 
but only that in a jiroper case it might bo granted, 
yet, as it would he open (o the licencing authority 
Sc to the Minister to refuse tins renewal of the 
licence, if there shouhl be a breach of the under- 
taking, the rule must be made absolute.— It. v. 
Bkadfoiid t^OHPN., Ex p . Ministeu. op Thanspoht 
(1020), 135 L. T. 227 ; 00 J. P. 110 ; 42 T. L. R. 
624 ; 24 L. G. R. 373, D. t!. 

100. Fares to be charged.l— ^ Ry 

'I’own Police (hiuses 7\ct, 1817 (c. 89), s. 37, the 
local authority has power to licence hackui'v 
carriages to ])ly for hire within tlie presenbe«l 
distance; A: by Toum Police Glauses Act, 1817 
(c. 8il), s. 08, the local authority has power to m.ake 
hyC'Iaws fixing the rates or fares to be paid for 
hackney carnages. 

By 'l'ov\’n Police Glaus(‘s Act, 1889 (c. 11), s. 4, 
various sects, of Town ]*ohce Glauses Act., 1817 
(c. 89), with regard to the licencing of hacknev 
carriages arc made to a])])ly to the licencing of 
ommbuse.s ; 4'own Police Glauses Ac<., 1817 ((*. 89), 
s. 08, giving power to iix rates or fares is. however, 
notmeorporat-ed. Under 3\)vvn I'olice (’lauses Act, 
1889 (c. 11), s. 0, the local authority luus power to 
make a bye-law to ])rovkle for the exhibition on 
some conspicuous part of every omuibus of a 
statement in legible letters Sc ligures of tlie fares 
to be df'inanded Sc received from the persons using 
or carried for liire in such omnibus : — Held : a 
local authority in considering an application 
for licences for omnibuses to ])ly for lure m its 
<li,-.trict IS not/ entitled to take into consideration 
the fare's charged by the proprietoi’s of tJie 
omnibuses, Sc tlierefore is not entitled to refu.se 
to gzvint tlie licences on tJic ground tliat the fares 
charged are excessive.— R. v. PAiiNinmotxiii 
UunAX Goi.'xcin, Ex p . Aedeusiiot J^istiuct 
Thaction (^o., [1920] 1 K. B. 231 ; 89 G. J. K. B. 
281 ; 122 L. 283 ; 83 J. P. 290 ; 30 T. G. R. 
22 ; 17 Ij. G. R. 728, D. G, 

-Expld. & Distd. R* r. Transport :Minhtcr, 

Ex p. Jl. C. Motor M urks, [lO-.*!] 2 K. 11. 40 J. 

101. — .] — A CO. run omnibuses 

along a route Irom the centre c*f a city to a place 
outside of it. The corpn. of the city ran tram- 
ways along a portion of tlie route witliin 1 he 
city. Idle corpn. refused to licence, the omnibuses 
unless t be co. would give an undertaking to cliarge 
upon the common portion of the routes a fare 
higher than the tramway faro. The co. appealed 
under the Roads Act, 1920 (c. 72), s. 14 (3), to tlio 
Minister of d'ransport-, who made an order in effect 
affirming the decision of the corpn. on tlie same 
grounds — namely, that it was in the public interest 
that tlie imdertaking should be given, inasmuch as 
it would prevent the long distanco passengers by 
the omnibuses from being cxclmlcd therefrom by 
t/ho short, distance passengc-ra who were sufficiently 
provided for by the corpn. tramway, & would also 
prevent the revenue of that tramway from being 
unnecessarily diminished. On rules nts-i for a 
ceriiorari to bring up the order of the Minister, 
& for a ma)idamus to liim to determine the appeal 
in accordance with the law, on the ground that he 
liad considered extraneous matter, namely, the 


fares to be charged by the co. : — Held : the 
Minister, having dealt with the fares for the pur- 
po.se of attaining an object of public interest 
apjiropriate to his jurisdiction, had not considered 
extraneous matter. Sc the rules should bo dis- 
charged. — R. V . Mixtsteh op Transport, Ex p. 
H. G. Motor Works, [1927] 2 K. B. 401; 90 
L. J. K. B. 080 ; 137 L. T. 451 ; 91 J. P. 83 ; 43 
T. G. R. 432 ; 25 J;. G. R. 210. 

102. Enforcement —Mandamus.] — R. v. Black- 
pool CioRi'X. (185)9), Times, Dec. 7. 

An notaf lo n. ■ — 'ReiA. H. v. HrlBhton Corrii., Ex p. Tilling 

(11)110, 1)4 li. T. 801) 

103. .] — R. V. Barry District 

(!oi;k('il. Ex p. Joxes, No. 90, anic. 

104. .] — H. V . Bhioiiton Corpn., 

Ex 7 >. Thomas Tiuhno, Ltd., No. 97, nnle. 

105. .] — R . V. Minister op Transport, 

Ex p. 11. 0. Motor Works, No. 101, ante. 

106. To enforce order of Minister of 

Transport.] — R. v. Bradford (’ohpn., Ex p. 
Minister op Transport, No. 99, anic. 

B. Wdhin the Metropolis. 

For relevant statutory rofcrencos, see Sect. 2, 
sub-sect. 1, ante. 

107. Powers of Commissioners of Metropolitan 
Police — Exercise of power discretionary— To grant 
licence — Extent of discretion.] —Gander the, regula- 
tions dated Dec. 39, 1907, made by the Secretary 
of State m ])ursuance of Metropolitan Public 
G.irriagc Act, 18(>9 (o. 115), ss. 0, 11, the Gomr. of 
the Mctroiiolitan Police has a discndiou in regard 
to the granting of a licence for a cab or a state 
carnage. This discretion is not limited to the 
excepted cases set out in clauses (a) Sc (b) of regu- 
lation 1, hut is a gi'noral discretion in regard to 
all a])phcations. — R. r. Metropoi.itan Poihce 
Gomr., Ex p. Pevkce (15)10), 80 L, .f. K. B. 223 ; 
101 G. T. 135 ; 75 T. P. 85. 

Annotations : — FoUd. b. r. Metropolis I'oUoo Comr , Ex 

Humplu’eys, E. v. Metropolis Police Comr., Ex p. IlaiKlttll 

(1911), TTi .1. Ik 1 S(!. Overd. E. v. Metropolitan Police 

Comrs., Ex p llollouiiy, [1911] 2 K. B. llill. 

108. — •] — The discretion of 

the Gomr. of the Met roiiolit an Police in regard to tlio 
granting of licences for cabs or stage carriages 
under the regulations made by the Secretary of 
State in jiursuance of Metropolitan Public Carriage 
Act, 1809 (c. 115), ss. 0, 11, is not a general dis- 
cretion to grant/ or refuse all applications. It 
IS limited to the exceptions contained in clauses {a) 
Sc {(>) of I’cgulation 1 of tlie Order of the Secretary 
of State dated Dee. 30, 1907.— K. v. Me'L’Ropolitan 
Police (^'omr., Ex J). Hoj.loway, [1911] 2 K. B. 
1131 ; 81 G. .1. K. B. 205; 105 G. T. 532 ; 75 
.T. P. 490 ; 27 T. G. R. 573 ; 55 Sol. .To. 773, 
G. A. 

109. — Cab held under hire pur- 

chase agreement.] — In dealing with applications 
for proprietor's’ licences for motor cabs, the Comr. 
of J^olice of the Metropolis is not entitled to lay 
down A act upon a general rule that he will not 
grant such a licence where apjict. holds his cab 
upon a hire-inirchaso agreement.^ — R. v. Metro- 
polis Police Gomr., Ex p. Humphreys, R. v. 
Metropolis Police Gomr., Ex p. Randall 
(1911), 75 J. P. 480 ; 27 T. G. K. 605 ; 55 Sol. 
.lo. 720. 

Annotation Consd. E. r. MolropoUUn Police Comr., Ex p. 

Holloway, [1911] 2 K. B. 1E51. 

110. To renew licence — Renewal sus- 

pended on ground of misconduct.] — The Gomrs. of 
Metropolitan Police have power under 6 & 7 Viet, 
c. 80, to suspend the issuing of renewals of licences 
to omnibus drivers & conductors for a period for 
misconduct during the preceding year . — Ex p- 
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Sect. 2. — Licences : Suh-sect. 5, B. Sects. 3 <fer 4 : 

Sxth-seci. l.j 

Mitcham (1804), 6 B. & S. 585 ; 33 1j. J. Q. B. 
325 ; 10 Jur. N. S. 1254 ; 12 W. R, 983 ; 122 
E. B. 949 ; suh nom. R. v. Metropolitan Police 
CoMRS., 10 L. T. 673 ; 28 J. P. 438. 

111. Whether entry In register conclusive as to 
ownership.] — A licence for a taxicab was applied 
for «S6 issued to deft, as the managing dii'cctoi' of 
a limited co., & his name & address were entered 
in the register of licences of hackney cariiagcs, 
kept at Scotland Yard, under the headings “ Name 
of Proprietor ” & “ Address ” with the addition 
of the words “ Managing Director ” & the name 
& address of the co. Pltf., a member of the public, 
was injured by, as he alleged, the negligent driving 
of the cab, & he brought an action against deft, 
to recover damages. At the trial xdtf. jiut in a 
certified copy of the entry in the register for the 
purpose of proving that deft, being registered as 
the proprietor of the cab, was liable for the acts 
of the driver. Deft, tendered evidence to show 
that he was not the owner or part owner of the 
cab, & was therefore not hable. 'Jhe judge 
rejected the evidence upon tlin ground that the 
entry in the register was conclusive as to the 
liability of deft, as proprietor for the acts of the 
driver : — Held : tJie register was not conclusive 
the evidence was wrongly rejected. — Kemp v. 
Elisha, [1918] 1 K. B. 228 ; 87 L. J. K. B. 428 ; 
118 L. T. 24G ; 82 J. P. 81 ; 02 Sol. Jo. 174 ; 10 
D. G. R. 17, C. A. 


Sec!T. 3.— passengers. 

See Railway Passenger Duty Act, 1842 (c. 79), 
s. 15 ; To\vn Police Olauses Act, 1847 (c. 89), 
bs. 51-53, 08 ; Town Police Clauses Act, 1889 
(c. 115), s. 0 ; London llackuey (’arriagc Act, 

1831 {c. 22), s. 35 ; London Hackney Carriage 
Act, 1853 (c. 33), s. 17 ; &, gawralhj, (■ARitiEUS, 
Vol. VIII., iip. 70-130; Tramways A- Light 
Railways. 

112. Number of passengers—Meaning of stage 
carriage — Tramcar.] — A tramway cur, as used 
under the Metropolitan Stieet Tramways Acts, 
1809 (c. xciv.) A 1870 (c. clxxih.), is a stage carnage 
witliin tlic meaning of llackiK'y A: Stages C'arriage 
Acts, & a penalty is incurred by the conductor 
for allowing a gi'eater number of passengers to be 
carried than are allow'od by tiie regulations within 
Railway Passenger Duty Act, 1842 (c, 79), s. 16. 
The conductor of a tramway car wlio allows 
persons beside himself to ride in (Ik*, end of the 
car, between the covered compartment A the 
extreme end, is liable to a penalty under London 
Uackney Carriages Act (c, 80), s. 33, such being 
“ the place provided for the conductor ” within 
the meaning of that enactment.— Odell v. Mee 
(1872), 30 J'. P. 102. 

113. .] — By Stage Carriages Act, 

1832 (c. 120), s. 6, the term “ stage carriage ” shall 
not be deemed to extend to or include any carriage 
used or employed wholly upon any railw^ay : — 
Held : this means a railway in the ordinary sense 
of the term, & a tramcar is not excluded from the 
definition of stage cai'iiage. — Brian v. Awlw'ard 
(1002), 18 T. iu R. 371, D. 0. 

114. .] — Resp. was summoned 

under Railway Passenger Duty Act, 1842 (c. 79), 
B. 15, for unlawfully conveying in, upon, or about 


a tramcar, of which lie was conductor, a number 
of passengers in excess of the number which the 
car was licenced to carry. The car was licenced 
to carry tliirty passengem in the lower compart- 
ment & forty-four in the upper compartment. 
On the occasion complained of the nmnber of 
passengers in the upper compartment was forty- 
eight. Both the upper the lower compartments 
w'ore covered in. It Avas admitted that the day 
in respect of which resp. was summoned was a 
special occasion within Ijondon County Council 
(Tramways & Improvements) Act, 1913 (c. cii), 
s. 27. The magistrate hold that the word “ in- 
side ” in that sect, referred both to the lower & 
upper compartments of a tramcar accordingly 
dismissed the summons : — Held : the magistrate 
was wrong & the case must be remitted to him 
with directions to convict. The upper compart- 
ment W'as no doubt part of the inside of the tram- 
car so far as related to protection from tlie w'^eathcr, 
but reading the Acts of 1842 <fe 1913 together it 
w'as necessmy (o treat the inside of a tramcar 
as correlative wdlb the low(‘r compartment the 
outside as coiTolativo with the upper portion. 
The fact that s. 27 of tlio Act of 1913 referred to 
the inside show’od that the legislaiAiro still con- 
templated th(! existence of an outside. — Phesse 
V. Fisher, [1915] 1 K. B. 572; 81 L. J. Iv. B. 
277 ; 112 1.. 9'. 402 ; 79 J, V. 174 ; 31 T. L. R. 
05 ; 13 I. . G. K. 209, D. C. 

115. Motor omnibus below prescribed 

weight.] — 8tngo Carriages Act, 1832 (c, 120), s. o, 
contained a definition of “ st age carriage ” which 
did not extend to any carriage impelled other- 
wise than by animal powei*. liaihvay Bassengei 
Duty Act. 1842 (e. 79), s, 13, provides that no 
stage carriage shall carry at ouo time more than ii 
limited number of passengers. In 1809, sect, 5 
of the Act of 1 832 w^as repealed. 

The liocornotivos on Highways Act. 1890 (c. 30), 
s. 1 (1), provides that certain vehicles pro])elled 
by mechanical power A under a ceitaiii weight 
(suh&equently iiici'eascd by statutory OnliTs) are 
to be light locomotiV(‘S ; A by clause (5) of that 
sub-sect, a light loco!noti\e is to bo di’cnu'd to 
bo a carriage withm the meaning of any Act, A 
if used as a carriage of an\ particular class it is 
to be dei.-med to be* a carnage of that class, A the 
law relating to caiTiages of that class is to apply 
accordingly : — Held : under these piovisions of 
the Act of 1890, a motor omnibus below the pre- 
scribed limit of weight plying by a fixed route 
between fixed points was a light locomotive, it 
was to be deemed to be a carriage within any 
other Act, A, inasmuch as it was used as a carriage 
of the partiimlar class knowm as a stage carriage, 
the law relating to carriages of that class applied 
to it ; A, consequeutly, it should not carry a 
gi’eatcr number of xiassengers than was allowed by 
sect. 13 of the Act of 1842. — Dennis v. Miles, 
[1924] 2 K. B. 399 ; 93 L. .T. K. B. 1115 ; 131 
I.. T. 140 ; 88 .T. P. 105 ; 40 T. L. R. 013 ; 08 
Sol. Jo. 756 ; 22 L. G. R. 489; 27 Cox, C. C. 
(549, 1). C. 

Meaning of omnibus.] — The byc-laws 
of an urban district council A\dth resxiect to omni- 
buses were made in 1877, before motor vehicles 
had come into use. The earlier part of bye- 
law 14 contained a jiroAdsion that no greater 
number of persons should bo conveyed in “ any 
omnibus ” than was there indicated ; while the 
subsequent part of that byo-law A coi*tain other 


PART IV. SECT. 3. 

u. Number of paseengers — TAabUitv 
or ovcrcrou'dmg omnibus ,] — MoFFATr 


V. Six County Motobs, Ltd., [1927] 
N. I. 218.— IR. 

- ,1 — Lawson v. Mac- 


a. 


GiiKOOU, [1924] S, C. (J.) 112 : 61 

Sc. L. H. 550 ; [1921J S. L. T. C09.— 

SCOT. 
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of tho bye-laws cont^ncd references to horse 
oniiiibuses. On a day in 1927 resp., who was the 
driver of a motor omnibus plyinp; within tho dis- 
trict, carried in his omnibus a f?reater number of 
passenj^ers than was authorised by tho provision 
in the earlier part of bye-law 14 :~Ilcld : that 
provision applied to motor omnibuses as well us 
to horse omnibuses, & resp. was liable for a con- 
travention of the bye-law. — Neal v. Guy, [1928] 
2 K. B. 451 ; 97 L. J. K. B. Old ; 139 h. T. 237 ; 
92 J. P. 119 ; 44 T. L. ii. 578 ; 72 Sol. .lo. 398 ; 
26 R. G. R. 452, D. C. 

117. Validity of bye-law — Confirma- 

tion of quarter sessions.] — Ajiplts. were sum- 
moned for having sut'foi'ed a greater number of 
passengers to be conveyed tlian would allow sitting 
accommodation to e.ach passenger of eigliteen 
inches. The Local Government Board liad ap- 
proved the bye-laws made by the local board to 
that elfect, but they had not been approved by 
tho quarter sessions. The justices convicted, 6c 
held the regulations had been properly made in 
accordance with the general d'rrunway Act, but 
the CO. contended they were invalid without 
approval by the quarter sessions or a judge : — 
Held : the justices wore wrong, & the confirmation 
of quarter sessions was neccssaiy.— Wallasey 
Tramway Cu. v. Walt.asey Locat/Boaud (1883), 
47 J. P. .To. 821, L>. 0. 

118. Where passengers may travel — “ Place pro- 
vided for conductor.”] — O deij. r. Mee, No. 112, 

119. ” Inside ” — London County Council 

(Tramways & Improvements) Act, 1913 (c. cii), s. 
27.] — Phesse V. Fisher, No. 114, anfe. 

120. Duty to carry— Meaning of street or place 
— Carriage waiting on railway premises — Hire by 
person not a traveller.!- -A liackney carriage whilst 
on the premises of a railway co. by thc'ir leave lor 
tlie accommodat ion of passengers by their trains, 
is not “ plying for lure ” in any “ street or place ” 
■wilJiiii Tfackuey Carriage Acts, A the driver of 
such carnage caimot under those Acts ho coin- 
jielh'd to convey any ])crson desirous of hiring it. 
yonbU’ : if the driv er consents to be lured, the 
regulations of Liackney Carriage Acts as to the 
ainoiait of fai’c payable will attai-h. — Case v. 
Storey (1809), L, R. 4 lL\eh. 319 ; 38 L. .T. M. C. 
113 ; 20 L. T. 018 ; 33 J . P. 470 ; 17 W. R. 802. 

Av luitntio ns ■—Dista. Claiko r. 81anf(>rd (J871), L. 0. 0 

q b. :^f>7 Consd. blOimcr r. l ’slier (187 ‘2), L R. 7 JR 

423, Distd, Ex p. Kii.pitn, 11897] 1 q. b. 1. Refd. 

Allen V. Tnnl.rJdge (1871), L. K. 0 C. V. 481 , f'arlih v 

Eiiiberv (1872), L. b. 7 Exeli. 399 ; Crack v. llolt (1927), 

130 L. T. .711 

121. Driver required to drive on to 

railway premises.]— By London Hackney (kuriage 
Act, 18.53 (c. 33), s. 17, Fveiy tin ver of a hackney 
carriage who .shall refuse to drive sucTi carriag*' 
to any phute within tlie limits of this Act., not 
exceeding six miles, to wJiieh he shall he rcquii-ed 
to drive any person hiring or intending to hu-e 
such carriage,” shall he liable to a penalty : — - 
Held : the interior of a railway station, although 
tho private property of the railv'ay co., is a 
“ jilace ” within the meaning of the sect . — Ex 'p. 
K1PPIN.S, [1897] 1 Q. B. 1 ; 06 L. J. Q. B. 05 ; 75 
J.. T. 421 ; 00 .T. P. 791 ; 45 W. R. 188 ; 13 
T. L. R. 34 ; 18 Cox, C. C. 459, P. C. 

122. Who Is a ” person wishing to hlre.”]- 
Applt. who was the driver of a liackney carriage 
standing on a stand for hackney carriages, was 
asked by one B., a driver in the employunent of 
a firm of livery stable projirietoi's wlio had received 
an order which they could not execute, to drive 
his hackney carriage to a cei-tain iilace witliin 
the prescribed distance in the borough of Bourne- 


mouth in order to take a faro to the railway 
station. The driver of the hackney carriage, how- 
ov^cr, refused t<3 go, 6c the justices found that he 
had no i-easouablo excuse for refusing to drive to 
tbe place to v'hich he was directed to drive ; — 
H cld : there was evidence upon which the justices 
could come to the conclusion that B. was the 
person hiring, or wishing to hire, applfc.’s hackney 
c.arnage, 6c, as applt. had refused without reason- 
able excuse to drive to the place to which ho was 
directed by B. to drive, he had conimit.tcd an 
ofience under Town Police Clauses Act, 1847 
(c. 89), s. 53.— SiiEPiiEUD V. Hack (1917), 86 
I4. .T. K. B. 1480 ; 117 L. T. 151 ; 81 J. P. 210 ; 
15 L. G. R. 597, 1>. G. 


SKcrr. 4.— FARES. 

8cB-,yBCT. 1. — OuTsiDii) THE Metropolis. 

Sec Town Police Glauses Act, 1817 (c. 89), 
ss. 54 -.57, (56. 

123. Amount of — When regulations apply — 
Driver consenting but not compellable to be hired.] 

— f!ASE i\ Storey, No. 120, aide. 

124. Order for paymenC Constitutes civil debt 
— Not enforceable by imprisonment.]— By Town 
Police (fiauscs Act, 1817 (c. 89), s. 66, if any 
person refuse to pay on fiemamj to any driver of 
a liackney carriage the fare allow’ed by tho Act, 
or bye-laws made tliercunder such fare may, 
togetJier witli costs, ))0 recoveo'd before a justice 
as a penalty. 

Where justices, on an inforinat/ion in writing, 
made an order tliat deft, sliould jiay a fare A 
costs, A that in case of non-p.iy merit he should 
be impri.soned in default of a sunieient distress : — 
Held : the order was bad, because tlie fare was “ a 
sum of money clainu'd to be due A recoverable 
on complaint to a ct. of summary jurisdiction ” 
within Summary .Tunsdiction Act, 1879 (c. 49), 
s. 0, A was therefore recoverable only in the 
manner in wliicli ” civil debts ” are reeoverabhi 
in a ct. of summary junsdn'lion under Summary 
.lurisdiction Act, 1879 (c, 49), s. 35. — R. v. Kp7 RS- 
WiLL, [1895] 1 Q. B. ] ; 61 L. .1. M. (\ 70 ; 71 
Ii. T. 571 ; 59 .T. P. 312 ; 11 T. L. K. 8 ; 39 Sol. 
.Jo. 02; IS Gox, i\ G. 49; 10 R. 176; sub nom. 
R. V. 'Torquay .J.T., 43 tVC R. 59, I), (!. 

An >i(tf at ions •—Retd. R. v. LcwIm cS: Mo->h (1893), 7t L, 

.'■1,71 ; y.’( (laniblc, tlK99I 1 Q H. 307 ; Ki^liwick o. (Sanj, 

(1927] 1 K. H. (H7. Meutd. R r. Sltidc, Ei p .SauiiOcrs, 

I! V. London JJ., Ex jv. Saundui.s (189.7), G4 L. J. M. C. 

273. 

125. Excessive fare — Whether ground for re- 
fusing licence.] — R. v. Paknrorou(iii Urban 
G ouNim,, Ex p. Aloershot Dihtrkh’ Traction 
Go., No. 100, aufe. 

126. Where offence of demanding com- 

mitted — Arrival point.l — Apjdt., the driver of a 
hackney carriage licenced to ply for a liire in the 
borougii of Sulh^rd, took up two pa,sseng(!r3 inside 
the boundary A drove them to a place 8i miles 
beyond i(.. On arrival he cliarged tliern more 
than the faro fixed by the hye-laws made under 
the Salford luqirovemont Act, 1862, which by 
sect. 2 applies to the borough of Salford & by 
sect. 399 iuipijses a penalty on the driver of any 
liackney carriage taking a faro greater than that 
to which ho is enritled, & by sect. 324 empowers 
the corpn. to make bye-laws “ for fixing the 
stands of sueli hackney cari’iages ... & the 
distance (.o winch tluy may he compelled to take 
passengers not exceeiling three miles beyond the 
boundary of the borough,” A' ” for fixing the 
rates or fare.s ... to be paid for such hackney 
carriages. ...” The bye-laws made it com- 
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Sect. 4. — Fares: Suh-sects. 1 ct’ 2. Sect. 5. ] 

pulsory on a driver to take a passenger any dis- 
tance not exceeding three miles beyond the 
boundary ic lixed the fai’o for the first mile & 
every additional third of a mile. Applt. was con- 
victed by the Salford stipendiary of taking as a 
fare a sum greater than that authorised by the 
bye laws ; — Held : the conviction must be quashed, 
on the grounds that if there was any ollence, it 
was committed at the arrival point, which was 
outside the stipendiary’s jurisdiction, & the Act 
conferred no power to make bye-laws covering 
a distance of more than three miles beyond the 
borough boundai’y. — Ely v. Godfisey (1022), 
12(3 L. T. (304 ; 80 .T. P. 82 ; 20 E. G. K. 208 ; 27 
Cox, C. V. 101, D. C. 

127. Illumination of dial of taxi-meter — Validity 

of bye-law.] — Under a local Improvement Act, 
giving power to make bye-laws for regul.'iting 
hackney carriages plying for hire & (he conduct 
of owners & drivers thereof, a corpn. made by a 
bye-law t hat : “ The owner of cvci'y motor 

hackney carriage shall have fitted on sucli cai‘- 
riage an efficient lamji solely for the purjioso of 
illuminating the dial of the taximeter whenever 
it is necessary in such a manner that the amount 
of a faro j‘ecorded can he clearly seen from the 
inside of the carriage at all tunes, A every driver 
shall see that the lamp is iiroperly lighted 
adjusted A so kept” ; — Held : tlie bye-law was not 
void eitlicr for unreasonableness or uncertainty 
but was a good A: valid bye-law. — Dunning v. 
Maher (1912), lt)(5 L. T. 84(5 ; 7(3 J. P. 255 : 10 
L. G. P. 40(3 ; 23 Cox, C. C. 1, L). C. 

128. Passenger driven beyond bye-law distance — 
Jurisdiction.] — Ely v. Godfrey, No. 12(5, ante. 


charge.] — Metropolitan Public Carriage Act, 1809 
(c. 115), impowers the Home Secretary to licence 
hackney carriages in such manner & in such form 
& subject to such conditions as he may by order 
prescribe ; & also to make regulations for, amongst 
other things, fixing the rates of fares & for securing 
the due publication thereof. In pursuance of the 
power thus conferred upon him, the Home Secre- 
tary made an order prescribing a form of licence, 
which was to contain the rate to be charged for 
the hire of each carriage jior mile & per hour. 
The order furtlicr required that the apiilication 
for a licence should specify the sums which appet. 
desired to have inserted in the licence as the 
rates at which the carriage should ply for hire; 
that the carriage should be insiiected prior to the 
licence being issued ; A that, before jilying for 
hire, the jiroprietor should affix to the top of the 
cari'iage a metal flag with the rates to be charged 
in accordance with the licence. Penalties were 
imposed by the Act for breach of the order. Upon a 
summons against the proprietor of a hackney 
carriage for non-comi)lianco w'ith the order in 
respect of the affixing a flag with the fares, the 
magistrate refused (u convict deft., on the ground 
that the order w'as not a sufficient compliauco 
with tlio Act ; inasmuch as the Secrelai-y of Slate 
had no power to aut horise an indefinite number of 
scales of charge for hackney carnages, but only 
one scale binding upon all hirers A all proprietors. 
The ct. reversed bis decision. — Docking v, Jonjos 
(1870), L. K. 0 C. P. 29 ; 40 I.. .T. M. (!. 19 ; 23 
L. T. 739 ; 35 J. P. 50 ; 19 W. K. 227, D. G. 

132 . Duty of driver to exhibit scale of 

charges.] — Docking v. Jones, No. 131, ante. 


Sub-sect. 2. — WrmiN the Metropolis. 

See London Ilackncy Carriage Act, 1853 (e, .33), 
ss. 4,7; liondon Ilackney Cariiage (No. 2) Act, 
185.3 (c. 127), s. 14 ; IMetropohtan Streets Act, 
1807 (c. 134), s. 2(3 ; Metroi)()Iitan Public Carriage 
Act, 1809 (c. 115), s. 15 ; London (Aib <fe Stage 
Carriage Act, 1907 (c. .55), s. 1. 

129. Amount of — Who is a “ person Child 
under ten years.]— A child under ten years of age 
is a ” person ” within 1(5 A 17 Viet-, c. 127, s. 14, 
so as to entitle the driver of a hackney carriage 
to an additional sixiience, wboi-e such child is 
carried in addition to two adult pei'sons.- — Norton 
r. .Tunes (18(53), 2 New Dep. 25 ; 8 L. T. 211 ; 27 
.r. P. 822 ; 11 W. D. 573. 

130. Infant In arms.] — An infant in 

arms is not a “ child ” within the meamiig of 
Sched. K. to the Statutory Order No, 42(3, dated 
May 1, 1917, made by the Secretary of State in 
pursuance of the Metropolitan Carriage Act, 
1809 (c. 115), & lundon (-ah & Stage Carriage 
Act, 1907 (c. 65), A therefore need not be paid 
for as an extia person. — Kemp r. Lubbock, [1920] 
I K. D. 253 ; 89 L. J. K. B. 239 ; 122 L. T. 220 ; 
83 J. P. 270 ; 36 T. L. H. 21 ; 17 I.. G. R. 720, 
D. C. 

131. Powers of Home Secretary- Validity 

of order authorising indefinite number of scales of 


Sect. 5.— STANDS AND STOPPING PLACES. 

See Tow'n Police Clauses Act, 1847 (c. 89), 
s. ()S ; 3'own Police Clauses Act, 1889 (c. 14), 
s. 0; Ihiblic ilcalth Act, 1925 (e. 71), s. 70; 
London Hackney Clarriages Act, 1843 (c. 80), 
s'5. 29 33; lundoii Hackney (.larriago Act, 1853 
(c. 33), ss. 12, 13. 

133. Stands — Power to direct & regulate— Re- 
moval of stand.] — Where tlio corars. of pavement 
W'itlun a certain district were authorised by Act 
of l^ai’liament to direct A regulati* the, stands of 
hackney coaclies within the (lislriet : — Held : tliis 
gave tlu'ui ])ow'er to remove a staml from a street 
W'here it occasioned obstructions in the carnage 
way. -D. V. Dav/linson (1820), 0 D. A C. 23; 
9 l‘)ow. A Hy. K. D. 7 ; 4 Dow. A By. M. 0. 180 ; 
5 li. J. O. S. M. C. 10 ; 108 E. R. 301. 

AnnntalUm . — Apld. Frost V. 'WilliuJiia (1838), 7 Ad. & El. 

773. 

134. Seizure of vehicles — For offence 

committed.] — Dy 30 Geo. 2, c. 22, justices of 
the peace in London are authorised to make 
regulations respecting carts or cars let to hire. 
They ordered, that if any cart or car w'as found 
in a place not ayipomted for a standing place, or 
more carts w'ore tliore tlian they allowed, that the 
owners sliould be liable to a penalty, A that the 
carts might ho seized A impounded ; A also, 
that no caiman sliould come to the appointed 


PART IV. SECT. 6. 

b Stands — P<>u>er to direct <f* reaulatc 
— f\( mm'ul of stand — Apphrahilitu lo 
radway -H. r. .Iounstonk. Ex 

V. Bhkk.v (1867), 4 \V. W. A A’B. 216, 

c. Jiye-law as to laic arrival 

on stand by public vehicle — Whether 
unreasonable A- ulira tares.) — A bye- 


law (r>7) vhieU makcB it an olTence for 
a driver of a public vcIik Ic to arrive 
late at any public Ktand, no matter 
from vliat cauHo. held imreaKonabk! 
be ultra vires. — EV p. Harks (189!)), 19 
N. 8. W. L. It. L. 378 ; 15 N. 8. W. 
W. N. 153,~AUS. 

d, Cab-dand inierjering with 

view of Niagara Falla — ihscreiion of 


rmoirif.]— t;oLBORNK r. Niagara Fauls 
CoiirN. (1885), 9 O. H. 1G8.— CAN. 

e. — Duty of cabdriver to remain 
on ]— SUAW’H V. CbiOAIR & Soxs 

(1885), 12 R. ((Jt. of St'SH.) 1180.— SCOT. 

.] — DriiBAN Inhrectou 
OF PoLii'E V. Wills (1919), 40 N. L. It. 
112.~S. AF. 

g. y alidity of hyc-law preventing 
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places before a given hour, under a penalty ; & 
then they ordered tliat all the penalties might 
be levied by distress & sale of the olTender’s 
goods. 

Pltf. came to an appointed place loo early in 
the morning. Deft, seized his carts tfe liorses, iSi 
impounded them until he paid a sum of money : 
— Held: deft, had no right so to do.— Mold r. 
Clitherow (1823), 2 L. J. O. S. K. B. 26. 

135. .] — A x>ower given by 

a local Act to the vestrymen of a parish, to “ direct 
& regulate such stands for hackney coaches 
chairs as they, in their discretion, shall think lit ” 
within its Hmits, is not superseded by London 
Hackney Carriage Act, 1831 (c. 22), altliough such 
stands be within the drstance of 5 miles from the 
Ceneral Post Office. 

The local Act em]30wers the vestiyrnen of the 
parish of St. Marylebone to direct & regulate 
stands for hackney coaches within that ]iarish. 
1V1 etropolitan Paving Acl., 1817 (c. xxix), s. 05, 
enacls, that “ if any pei'son shall set out, lay or 
place any coach, cart, wain, wagon, dray, wheel- 
barrow, handbarrow, sledge, truck, or other 
carriage, upon any carriage way, except such 
coaches ik chairs as shall be hereafter licenced by 
the comrs. for regulating k. licencing hackney 
coaches, chariots <te chairs, A which stood for 
hire according to the statutes A bye-laws made 
for those imriioses, it shall be lawful for persons 
appointed by the comrs,, or trustees or other 
persons liaving the control of tlu; pavements in 
any paroidiial or other districts, without any av ar- 
rant or oth(‘r authority than this Act, to seize such 
coach, etc,” By sect. 137 it is declared that the 
]tow(U-s conferreii by this Act on comrs. A trustees 
extend to vestrymen and others having the con- 
trol of the pavements, l^ltf. was the licenced 
proprudor of a eabriolot A 1 torse, which were 
standing for hire at a stand prol)ibited by the 
rules A regulations for the standing of hackney 
eoaehes in Oxford Street, set forth A ordered by 
the vestr>Tnen of 8t. Marylebone, who have tlie 
control of the pavements in that pai-isli. Didts., 
acting under the employment of the ve.slrynn‘n, 
seized the cabriolet A liorse : — Held: by vii'tiie 
of the provisions of these Acts they wer<' justitied 
in so doing. — Frost v. Wu.liams (1S3S), 7 Ad. 
A h',]. 773 ; 2 Nev. A P. K. B. 475 ; 1 12 H. It. 

136. Fixing position of stands— Indication 

from time to time by notice— Validity of bye-law.] 

— By an Order m Council, the entire ari'a, places, 
A parts of places comprised within the boundaries 
of the townshi]) of 1j. were con.st itutod a “ dis- 
tiiet,” for the purposes of “ Ihibhc Health Act, 
1848 (e. 63).” Blackpool Im]n-ovement Act, 

185;!, 8, 48, em})owered tJie Loral Board from time 
to time to make bye-laws for, amongst other 
puryioses, regulating the conduct of the drivers 
of hackney carriages, animals, etc., plying within 
the distiict, A for fixing the stands of such hackney 
carriages A animals. The local board made the 
following bye-laws : — “ That the several places 


in the district where painted boards shall from thue 
to time be placed by the said local board to dis- 
tinguish them as stands, shall be the stands for 
such number of carriages, horses, asses A mules, 
etc., as shall be mentioned on such boards ; A 
no driver of any such carriage, etc,, shall place 
the same on any other than some one of such 
stands, or sliall ply for hire in anj'^ of the streets 
or places within tiie said district, exceiit on one 
of such statuks, under a penalty not exceeding 
40.<?.” A licenced driver was convicted of “ plying 
for liirc ” off a stand. On ap^ieal the justices 
stated that it was proved to their satisfaction tha,t 
applt. was driving a licenced carriage on the 
beach within the district ; that ho got off A 
spoke to some people A took them up, having 
then passed a stand 7/c/d : (1) the bye-law 

was valid, althongli it did not pn the face of it 
specify the exact localities where the stands wore 
to be ; (2) ajiplt. was properly convicted of 

“ plying for hire ” off a stand. — ItriACK'i’oon J^ocal 
Boaro of Health v. Bennf'IT, Sajme r. Kenvon 
(18.5!)), 4 H. A N. 127 ; 23 .1. P. 198 ; 7 W. B. 
382 ; 157 E. li. 7<S4 ; sub nom. Bennett Black- 
pool l.ocAL Board op Health, Kenyon a. Sajif, 
28 L. .J. M. (k 203 ; sub nom. B. r. Bennetp, 
8ame a. Kenyon, 32 L. T. C). S. 2!H). 

AmmUdinn • — Gincrullu, Mentd. R. v, Luuilio (ISOl), HI 

L. J. M. C. i:,i. 

137. Necessity for readiness of drivers of 

first two motor cabs.] — The jicnalty ju-ovidod by 
london Hackney ('arriagos Act, 1853 (c. 86), 
s, J!>, apjihes to a })reaeh ol a regulation duly made 
by the Lomr. of 1‘ohco under London Hackney 
CaiTiages Act, 1850 (c. 7), s. 4, reipiiring that the 
<lrivers of the lir.st two motor cabs at the appointed 
slandings miist^ he with tlieir cabs A be ready to 
he hh'od at once by any person. -AVhjjnoale v. 
Norrls, IIOOOJ 1 K. B. 57 ; 78 L. T. K. B. 60 ; 
00 iu T. 8:50 ; 72 J. P. L)5 ; 25 T. L. B,. 10 ; 7 
L. (L IL 76 ; 21 Cox, C. (k 737, D. C. 

Hnno/ii/io/i Mentd. Hart r. IIuiIboii, 111)28] 2 K. B. G2!). 

138. What amounts to plying off stands.]— 

Blackpool Local Board of Heal'i'H v. Ben- 
ni-:tt, Samio v. Kenyon, No. 136, aule. 

139. Plying on private property.] — 

By London Hackney Carriages Act., 1843 (c. 86), 
s. 33, a penalty is imposed on the driver of a 
hackney carriage who shall ply for hire elsewhere 
than at some standing apiiomted for the pur- 
jiusc : — -Held: the pljing for hire within this 
sect, must be in some public street or jilace ; A 
the driver of a liackney carriage, who plied for 
hire on an open unenclosed piece of private ground, 
to whicli the public hail access, but over wliich 
there w’as no public right of way, was not within 
the sect . - Skinner r. Csher (1872), L. JL 7 Q. H. 
423 ; 41 L. J. M. C. 158 ; 26 L. T. 430 ; 36 .1. P. 
603 ; suh 'uom. B. r. Metoopolitan Police 
Magistrate, Skinnjir v. Usher, 20 W. E. 659. 

A II not alum H : - Consd, A’.r p Kippins, fl897] 1 Q. P.. ], 

Refd. Jjininiitfliam A Midlaml Motor Omnibus Co. v. 

Thomson (1918), 119 L. T. ) lU. 

140. — — .] — The urban sanitary 

authority of E. made a bye-law that every driver 


havkou y carrtaiics slamhng other than on 
sj)C( ijU d stands. ] — Mai’KENZi k r. Somek- 
viEi.K (1900), 3 F. (Ct. ol Sees.) (J.) 1. 
—SCOT. 

h. Meaning of “ stopping plaee."] — 
“ StoppiiiK-placo ” luciing the placo 
Indioaied by a stopping sign . — Ite 
Prospect Diktuk’T Coitni.'il Bte- 
Law, Ex p. Hum, [1920] S, A. 58. It, 
:J 2 r).— -AUS. 

k Ap 7 >hcahility of hyi -law regu- 
lating stoppage .] — A bye-law of the 
city of Adolnldo provides tbut, except 
In COSO of accident or for otlier per- 


nnlXcd reasons, no driver of any 
motor onuiilaib shall stop the same at 
a nearer distance) than sixty feet to 
any intersection of tiioso strocts within 
tlio city in which a tramway is laid — 
Held : where a tramway i-< laid along 
one only of two intersecting btreots the 
hyc-luw applies — Arnot.u v. IIttcjheh, 
11920] S. A. S. R. 300,-- AUS. 

1. Omnihiisr.s jdijing bn/ond city 
honndary -Magistrates empowered to 
frame bye-laws regulating time d’ plae.e 
of depaitine — Validity of piohibillon 
of stoppage betwien terminus in eity 


city boundaries .] — In oxorclsiUK the 
powers conferred by Glasgow Police 
Act, 1800, R. 213, tlie magistrates com- 
mit too had no authority under the 
Hoet. to proiiibJt by bye-laws motor 
omnihnsos wldcli plied from fixed 
R'rinlnl within tile city to places 
beyond its iionndaries from stopping 
to take no outward bound passengers 
at stopping- places other than the 
termini within the city. — S cottish 
General 'ruANsrouT Co. v. Glasgow 
CORi-N., [1928] S. C. 248 ; [1928] 

S. L. T. 258.— SCOT. 
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Sect. 5 . — Stands and stopping places. Sects. 6, 7, 8 
& 9. Part V. Sects. 1 & 2: Suh-scct. 1.] 

of a hackney carriage when plying for hire shall 
station his cai’riage on one of the appoint/ed stands. 
In the city of E. there was a square in front of 
a liotel which was not inclosed, & where the jiublic 
could pass freely except when the hotel keeper’s 
carriages stood there, as the square was let with 
live hotel, «fe used for the hotel cabs standing 
when plying for hire : — Held : the driver, when 
plying for hire there, incuri'cd the penalty imposed 
by the bye-law, as this place was pait of the 
street. — M a^ks v. Fokd (1880), 45 .1. P. 157, 
D. a 


Sect. 0. UGHTS. 
Part 111., au/c. 


Sect 7.— TOLLS. 

Sec niuHWAYS, Vol. XXVI., pp. 340, 317, Nos. 
746-750. 


Sect. 8.— RIGHTS AND UABIUTIES OF OWNERS. 

Liability of owner to public.]— Ncc Master & 
Sehvant, Vol. XXXIV., pp. 140, 141, Nos. 
1101 - 1110 . 

Liability as common carrier.]- See CAiniiEKS, 
Vol. VIII., p. 0, Nos. 7, 8. 

Whether driver servant of owner— As regards the 
public.] — See Master A Sejinant, Vol. NXXIV., 
pp. 34, 3.5, Nos. n 1-120. 

As regards the owner.] — See Master &: Servant, 
Vol XXNTV., pp. 35, 30, Nos. 121-128. 

Fraudulent conversion of earnings.] — Sec 
Criivunal Law, Vol. XV., p. 037, Nos. 10,328, 
10.329. 

Whether driver servant of manager of company 
— Manager registered as proprietor.]— >8Vc Master, 
A SEitVANT, Vol. XXXTV., p. 3(5, No. 1.30. 

Agreements between owners & drivers — Payment 
of money claimed on account of earnings — Neces- 
sity for writing.] — See J.ondon Hackney Cart<i- 
A(.ES Act, 184.3 (c. 80), s. 23, 


Sect. 9.— OFFENCES. 

141. Incorporation of statutes — Breach of regu- 
lations made under London Hackney Carriage Act, 
1850 (c. 7), s. 4— -Penalty Imposed by London 
Hackney Carriage Act, 1853 (c. 33), s. 19.J — 

WiLTJNGAEE V. NoRRi.s, No. 137 , ante. 

142. Penalty imposed by London 

Hackney Carriages Act, 1843 (c. 86), s. 29.] — 
W1U.INGALE r. Norris, No. 13 , 7 , ante. 

143. Concealment of number plate.] — A bye-law 
made under the Town Police C3au.ses Act, 1847 
(c. 89), provided that “ every proprietor of a 
hackney carriage ” should cause the number of the 
licence giant eel to him in reispeci of that carriage 
to be marked on a plate fixed on f he outside of the 
carriage, A should not cause or .suffer the plate to 
be concealed from public view “ while sucli carri- 


age may stand, ply, or be driven for hire.” By 
sect. 38 of the Act every wheeled carriage “ used 
in standing or plying for hire in any street ” shall 
be deemed to be a hackney carriage within the 
meaning of the Act. 

Tlie proprietor of a hackney carriage licenced 
under the Act, having received an order for a 
carri.age to take a person from liis house to a 
railway station, sent the licenced carriage direct 
from the yard with the number plate concealed 
from view by a board placed over it, & in that 
condition the carriage was driven from the liouse 
of the iieison who had given flie order to the 
railway station along a street within the district 
to which the bye-law applied. Tlio proprietor 
having been convicted by justices of an offence 
a, gainst the b\c-law ‘.—Held : the carriage, whilst 
it was so being di-iven along the street, was a 
“ hackney carriage.” — Hawkins v. Edwards, 
riOOl] 2 k. B. 109'; 70 L. .1. K. B. 597 ; 84 L. T. 
.532 ; (55 .1 . P. P23 ; 49 W. R. 487 ; 17 T. L. R. d30 ; 
45 Sol. .Jo. 417 ; 19 Cox, C. C. 092, H. C. 

Aniioiutinn . — Refd. Rirmingham & Midland Motor Omnibus 

Co, V. Thomson (110 8), 119 L, T. 140. 

144. Touting in public thoroughfare — While 
standing on private land.] — By a bye-law it was 
provided : “A person shall not in any public 
thoroughfare in the distiict tout for a liackney 
carriage.” 

Resp. stood on a triangular piece of land at a 
.street corner touting for hackney carriages, having 
n>cei\ed permi.ssion from the owners of the ])ii‘ce, 
of land to stand on it for t he jiurpose of his business, 
’i'hc land where resp. stood W'as always o[)en for 
the public to pass over, A the street, including the 
triangular j)]ece of land, w’as made hy the (Virjui. of 
B. A had been declared a public highway : — Held : 
the fact that the title to the ])iect‘ of land on which 
lie slood belonged to priv^afce per, sons did not pr('- 
vent. resp, from infringing the bye-law. — Dioriiam 
V. Stiuckdand (1911), 104 L. T.\S20 ; 9 L. G. R. 
528 ; sub nom. Dei^eha.'m v. Strickt.and, 75 
J. r. 300, D. C. 

145. Obstructing inspector of hackney carriages.] 

- PlGlCIVAD (R.), JtI'I). V. Si’ENC'E (192(5), 90 .). B. 
J.), 749, 1). ('. 

146. Omnibuses run by corporation — Without 
requisite consent of Minister of Transport - 
Injunction.] — The Stoekton-on-Tees eorpii. in 
tlieir Ae.t of 1919 wei'e authorised to run omni- 
buses liotli within A wilJiOut the borough. In the 
latter case, however, under s. 30 of the Act the 
consent of the Board of Trade, now the Minister 
of Transxiort A the local road authority, was 
neci'ssary. One of such outside routes was between 
Bort (dnrcnce A West Hartlepool, A for this the 
necessary consents were obtamcii, which expired 
on Feb. 14, 1927. Prior to this, application was 
made to the Ministci' for a renew^al of his consent, A 
a local inquiry was ordered, as a result of which 
such consent w^as refused. 

The corpn., however, believing that such consent 
being once given could not/ be withheld, continueil 
to run their omnibuses on this route. This action 
was then commenced by the railway whoso lino 
ran near to this route, A pltf. now moved for an 
interlocutory injunction to restrain the corpn. 
from continuing to run omnibuses thereon or on 


PART rv. SECT. 9. 

m. BUypjxiye of mofor hiia near 
interaechon of airecta — Tramway in the 
atreeia .] — A 5)ye-!aw of the city of 
Adelaide provides that, except in ease 
of accident or for other permitted 
reasons, no driver of any motor 
omnibus shall stop the same at a nearer 
distance than sixty feet to any Inter- 


section of those si, reels within tho city 
In which a ti'amway Is laid: — Held: 
wiierc a tramway is laid ulorig one 
only i>f two InterseclliiK streets tho 
l)ve-law applies. — AuNOi-n r. Hcuiiiis, 
[192G] S. A. S. II. 360.— AUS. 

n. Touting in public thoroughfare — 
JRailway atniion — Whether unthin hye- 
law.'i — Ji. V. Verrat. (1889), 18 O. Jl. 


117.— CAN. 

o. night to arrest for breach of 
bye-law.]— A breach of a city bye-law 
for driving an omnibus without tho 
licence required thereby, does not 
Justify the eummary arrest of the 
offender, even though the olHoer 
arrestlnc: may have believed that he 
woe acting legally & in tho discharge 



Part V.— Locomotives and Motor Cars. 863 


any other route in respect of which the consent of 
the Minister had not been obtained : — Held : 
inasmuch as under s. 36 of the Act of 191» the 
consent of the Minister of Transport was necessary 
to enable tlie corpn. to run their omnibuses, the 
running of buses upon the route in question after 
the expiration of such consent, was an infringe- 
ment of the sect. 

In these circumstances it was the duty of the ct. 
to give effect to the sect. & to say that an injimction 
must be granted. — A.-O. v. Htockton-on-Tees 
Corpn. (1927), 91 ,1. 1>. 172 ; 26 J.. Ct. H. 489, C. A. 

Plying for hire without licence.]— >SVc Part IV., 
Sect. 2, sub-sect. 4, ante. 

Unauthorised Indorsement of licence.] — See 
Part IV.. Sect. 2, sub-sect. 2, ajitc. 

Employing unllcenced driver— Service of sum- 
mons.l — Sec Public Heai.th, Vol. XXXVIII., 
p. no', No. 18(5. 

Plying for hire off stands.] — See Part IV., Sect. 
5. (wfe. 


Readiness for hire on stands.] — See No. 137, ante. 
Overcrowding.] — See Part IV., Sect. 3, ante. 
Refusal to carry passengers.] — See Pait IV., 

Sect. 3, ante. 

Fares — Charging excessive fares.] — See No. 126, 

ante. 

Duty to exhibit scale of charges.] — See 

No. 131 , ante. 

Lighting offences.] — See Part III., ante. 

Driving & riding offences.] — See Part II., Sect. 
2, sub -sect. 5, ante. 

Motor car offences.] — See Part V., Sect. 3, sub- 
sect. 4, post. 

Drunkenness while In charge of carriage.] — See 

INTOXICATINCS Tjquors, Vol. XXX ., p. 100, No. 
764. 

Mandamus to compel issue of summons.] — See 
Crown Practiuk, Vol. XVI., p. 278, No. 906. 

Jurisdiction of committee of town council — 
Offences against bye-laws.] — See JjOuat. Govern- 
ment, Vol. XXX 1 1 1 ., p. 61 , No. 376. 


Part V. — Locomotives and Motor Cars. 


Sect. 1.— IN GENERAL. 

Sir Highways A Jvoeomotives (Amendruent ) 
Act, 1878 (c. 77), s. 38; Locomotne.s Act, 1808 
(c. 29), s. 17 (1). 

Motor (Jiitornat ional (’irrulatiou) Act, 1909 
(c. 37) ; I^Iotor <'ar (International Circiilnl ion), 
(Amendment) Order 1921, No. 1574. 

147. What Is “ locomotive — Tricycle pro- 
pelled by steam.] — A tricycle was capabl<‘ ot being 
]n’ 0 ))ellecl by the fe('t of ( he rider, oi' l»y steam jts an 
auxiliary, or by steam alone. 'J'bere was no 
smoke, nor escape of steam into the air, nor 
anything to indicate that; it was being woi-ked by 
steam, nor nnyrtliing wliicb could fi-igbten horses, 
or cause danger to (lie jiiiblic using the highway 
beyond any" ordinary iricy"cl(*. 'The weight was 
about two liiind red weight, & tli(‘ tires of tlie 
wlaels aliout one A a half indies in widtli. Tlie 
tires herng ol tndianibher, no injury would ho done 
to the surface of the road by wan-king the maidirne 
on it : — Held : the trrcycle w"as a. " locomotive ” 
w'llhin Gie definition in Ihgliways A Jjocomotives 
(Amendment) Act, J878 (c. 77), s. 38, A w"as there- 
fore subject to the rides A regulations for the use of 
locomoti^es on higiiway-s jirescrihed by .sects. 2S 
A 29 of that Act , by Locomotives Act, 1861 (c. 70), 
s. 12, A Looomot ives Act, 1865 (c. 83), s.s, 3, 4, 7. — - 
Parkyns V. I’nuisT (1881), 7 Q. P. I). 313; 50 
L. .T. M. r. 118 ; 45 J. P. 751 ; 30 W, K. 13, D. V. 

A nnoiahon •— Apld. Waters v. Eddisou Steam RolHur? CJo., 

liyi4J 3 K. B. 81«. 

148. Steam roUcr.] - - Ajxman v. Grist 

(1891), 55 J. P. Jo. 721. D. (L 

149. — — .]— Wati^rs r. Kddison Steam 

PorddNO Co., Lto., No. 170, poi^t. 

“ Light locomotive.”]- See Sect. 3, sub- 

sect. 1 , post. 

“Motor car.”] — Sec Sect. 3, sub-sect. 1, 

post. 

150. What Is “ wagon Scuffles.] — A bye-law 
under Locomotives Act, 1898 (c. 29), s. 6 (1), that 
a locomotive draiving two or moi-e loaded or 
unloaded wagons shall not t, ravel on any highway 
without a communication cord from the rearmost 

of his official duty.— K kt.i.y v. Barton, 

Kklly r. ATuniiRALD (1805), 20 O. 11. 

608 ; eJTrf.. 22 A. R. .522.— <3AN. 

p Tarkincc behurn nmriction <C‘ 


wagon to such locomotive, A a person in the rear 
of such wagons to signal to the driver to stop, etc., 
involving tlie enqiloyunent of three men in the case 
of one, A six men in the case of two locomotive's 
so travelling is a])phcaJ)le to locomotive ]dough 
engines when two of IJiein A tJu'ir gear are closely 
following one anotln'i* on a highway, in ivhicli case 
the proviso to sect. 5 (1) of the Act allows the 
employment of five men altogether, two in driving 
each I'limno A onc' to accompany tlK'rn A give 
assistance. Senihle. tlie set of sciiftles which travel 
on t hree w'hccls A the si't of harrows winch travel 
on four wheels, A are drawn by a plough engine 
along a higinva.y are, wlii'n on wheels, severally 
vehicles, A fall within the (U'nnition “ w"agon ” 
in sect. 17 of tlie Act. — ^YI]iLTAlM;s r'. Wood 
(1914), 78 .1. P. 221 ; 12 L. G. K. (54(5, 1). G. 
Annowtioa • — Consd. .81111111 v. IdcUcriiif', [131.5] 1 K. B. .32(3. 

151. Harrows.] — Wiltjam.s r. Wood, No. 

159, (intc. 

152. Threshing machine.] — Hy Locomotives 

Act, 1898 (c. 29), s. 2, “ The weight unloaded of 
every" wagon drawn or propoUed by a locomotive 
•shall he conspicuously A legibly atTixed thereon ” ; 
A by sect. 17, " The expression ‘ wagon ’ includes 
any truck, cart, carriage, or other vehicle ” : — 
Jfeld: in order to constituG' a thing a “ wagon ” 
within sect. 2 of the Act, it is not necessary, that 
it should bo capabh?, or used for the purpose, of 
carrying loads, A that the exiirossion includes an 
ordinary tlu'eshing machine.— >SMiTii A Sons t. 
PB'KERINo, [1915] 1 K. H. 320 ; 84 L. .T. K. B. 
262 ; 112 L. T. 452 ; 79 J. P. 1 18 ; 31 T. L. R. 65 ; 
13 L. G. 11. 175 ; 24 (V>x, C. G. 579, I>. G. 

Whether carriage within Customs & Inland 
Revenue Act, 1888 (c. 8).]- See Revenue, Vol. 
XXXIX., pp. 238, 239, Nos. 12(5, 127, 140. 


Sect. 2.— HEAVY LOCOMOTIVES. 

Sub-sect. 1. — In General. 

See Locomotives Act, 1801 (c. 70) ; Locomotives 
Act, 1865 (c. 83) ; Highways A Locomotives 

crelion as to licencccs.} — B. v. E 
(1913), 23 W. L. K. 013 ; 3 W. W. K. 
1126 : 10 D. Ji. B. 616 ; 18 B. 0. B. 
116 ; 21 Con. Crini. Cas. 184.— CAN. 


informaHon.] — B. r. Dogoan (Ont.) 
(1901), 21 C. L. T. 35.— CAN. 

q. Conviction wider invalid hye- 
laxjo — CMeJ of police ffivcn absolute dis- 
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Sect. 2. — H e avy locomotives : Svh-sects. 1, 2 cfe 3. ] 

(Amendmoiit) Act, 1878 (c. 77) ; Ix)comotives Act, 
1898 (c. 29). 

153. What Is heavy locomotive— Locomotive in 
fact emitting smoke — Though designed not to emit 
smoke.] — Kindle k Palmeu v. Nobeett, No. 169, 
post. 

Light locomotive distinguished.] — Sco Sect. 3, 
sub -sect. 1, post. 

Excessive weight & extraordinary traffic.] — See 

ITiohways, Vol. NXYI., pp. 460 ei seq. 


SuR-sECT. 2 . — Registration and Licencing. 

See Ivocomotives Act, 1898 (c. 29), ss. 9-11, 17 
(1), 18 (3). 

154. Right to licence — Discretion of County 
Council to refuse.] — R. v. JMiddleskx County 
Council (1898), 15 T. L. R. Id, 1). C. 

155. What vehicles exempted — General test — 
User of vehicle.] — A trnction enpiuc belonging to 
applts. was used by them on a highway for the 
removal of night soil from Nottingham to cei-ta.in 
neighbouring fannois for the purpose of manuiing 
theu- fields, 'the night soil was given by the Notting- 
ham corjm. to apjdts who sold it to the famiers at> 
prices varying according to the distance it had to bo 
taken. The traction engine w*as not licenced 
by the county conncil A tlie prescribed fee had not 
been paid by applts.: — Held: although ap])lts. 
were acting ns sellers of the night soil k as haulage 
contractors, the traction engine was nevertheless 
being used by them for an “ agricultural purpose,” 
A was therefoie exempt from being licenced under 
Locomotives Act 1898 (c. 29), s. 9 (i). 

It is the use to ■which the locomotive is jiut that 
IS Die j-eal test as to whether it should be exinnjit 
from licence. — C ole Rrotiiehs v. JIarrop (191.5), 
85 L. J. K. B. 494 ; 113 L. T. 1013 ; 79 .) . P. 519 ; 
31 T. L. It. 599 ; 13 L. CJ. R. 1223, ]). C'. 

156. Steam tramway engines.] — The .steam 

engines authorised by statute t.o bo used cm tram- 
ways are not locomotives within llighwa.N’if A 
Jiocomotives (Amendment) Act , 1878 (c. 77), s. ;)2, 
k, therefore, do nor reipiiie to be licenced b> the 
coiintv authority. — B ell r. Stookton, kto. 
Tramway Co. (1887), 51 .1. P. 801 ; 3 T. L. B, 511, 
D. C. 

157. — Locomotive used for agricultural pur- 
poses — Locomotive let out for hire.] — A locomotive 
which is .sometimes let out by its owmer to fanners 
for tlie jiurposeof caiiyingstra w A manure for use 
in faimiiig operations, A which is somelimes used 
by the owner himself for the ])uriiosc of carrying 
for hire straw A manure to be used exclusively 
on farms, A is not used for any other purpose, is 
within the exemption in Highways A Locomotives 
Limendment) Act, 1878 (c. 77), s. 32, as being “ a 
locomotive used solely for agricultural purposes,” 
A may be so used ■without a licence from the 
county authority.— Ellis A ('g. r, Hulse (1889), 
23 Q. B. D. 24 ; 58 L. J. M. C. 01 ; 00 L. T. 830 ; 63 
.T. P. 598, D. C. 

Annotational Apld. Murch r. Rnkor (1801), r>r, .7. V. .'’>83 ; 

Cole V. Ilarrop (ISlL'i), STi L. .1. K. B. 494. Refd. Hoddell 

r. l>arker (1910), 79 L. ,1. K. B. 7.09. 

158. Traction engine drawing thresh- 

ing machine.] — M. was the owmer of a locomotive 
traction engine, w'hich was drawing a threshing 
machine used on one farm along the liighway 


to another farm, where it was also to be used, A 
he claimed exemption from licence duty on the 
ground t hat the traction engine was used ” solely 
for agricultural purfioses ”: —T/cW .* the justices 
weic wrong in convicting, A M. was within the 
exemption, A- wvls not using the locomotive as a 
common carrier. — Muiicii v. Baker (1891), 55 

J. P. 583, 1). C. 

159. Threshing engine hauling wheat 

to mill.] — A threshing engine was let out on hire 
by applts. to a fannor to thresh wheat A to haul 
the wheat, when tlueshed, in trucks to a mill 
to be ground. There w’^as no e\idence as to 
whether the farmer liad sold the wheat or wdicther 
it was to be reinrned to the farm wdien ground. 
The trucks w'cre the jiropcrty of applts. : —Held : 
the engine, when being used for hauling the 
wheat to the mill, was not being used for an 
agricultural purpose, A was therefore at the time 
not an agricultural locomotive wdthin the exemp- 
tion in Locomotives Act, 1898 (c. 29), s. 9 (1). — • 
Hoddell v. Parker, (1910] 2 K. B. 323 ; 7t> 
L. ,L K. B. 759 ; 103 I.. T. 42 ; 74 .1. P. 315 ; 8 
L. G. R. 690, 1). C. 

AnnoiationH • — Apld. Cole v. Harrop (191.')), Sa L .1. K. B. 

491. Refd. L. C. C. V. ]) 00 . 11914] 3 K. B. ‘ioo. 

160. Locomotive drawing produce to 

market.] — By Locomotives Act, 1898 (c. 29), 
s. 9 (1), every locomotive shall be licenced by a. 
county council, provided that this enactment is 
not to apply to, among other things, any agricnl- 
tural locomotive. By sect. 17 the (‘XT>rcssion 
” agricultural locomotive ” includes any locomo- 
tive the property of one or more owners or occu- 
])ier8 of agricultmal land employed solely ” for 
the purposes of their faims,” A not let out on 
hire: — Held: a locomotive drawing to marked 
trollies lad(*n with farm intended for 

sale was eni])loyed for (he pur])Oso of a farm 
within the ineamng of sect, 17 . — London County 
Council v. Lee, 11914] 3 K. B. 255; 83 Ij. .1. 

K. B. 1373; 111 J>, T. 509; 78 .1. P. 390; 30 
T. L. R. 525 ; 12 \u G. R. 733 ; 24 Cox, C. C. 
3S8, ]). V. 

161. — Traction engine hauling manure 

for sale to farmers.]— Cole Brothers v. ITarror, 
No. 155, ante. 

162 — Locomotive Intended for agri- 

cultural use.] — A locomotive, w'hich had jire- 
viously been used for haulage inaposes, was pui- 
ehased by a person who intended to use it solely 
for agricultural ])urpose8. It' could not howcvc-r 
be used therefore witliout alteration. The loco- 
motive was diiven by applt. along a higlnvay 
from the x>lace wln'rc it wtis jiurchased to the 
purchaser’s premises without being licenced. It 
w^as not on that occasion being used for haulage 
purposes. Apx>lt. was convicted of using on a 
highway a locomotive without being licenced :-- 
Held: any locomotive whieli w^a-s actually being 
used or which W'as intendef.! by the owner to be 
used for any of the excejited jiurposcs set out iii 

1.. 0comot ives Act, 1808 (c. 29), s. 9 (1), did not. 
require to be licenced under that sect., A that 
therefore applt. had been wrongly convicted. — 
Dobson r. .Tenninos. [1920] 1 K. B. 242 ; 89 

1.. .T. K. B. 28] ; 122 L. T. 02 ; 83 J. V. 2.59 ; 
17 L. G. B. 709, D. C. 

AnnoUition : — Apld. Williams v. Morgan (1921), 85 J. P. 191. 

103. Locomotive drawing agricultural 

locomotive to be repaired.] — llesp. was in charge 

& a conviction imdcr tbo l)yo-law for 
refusal to paA" clmrecs was quaslicd.- 
i;. V. IjVTHAM (1891), 24 O. R. OHi. 
—CAN. 


PART V. SECT. 2, SUB-SECT, 2. 

r. Vahditij of bye -law ■ - Authorh- 
iny nlteuiimn by ayt cement of raten 
Jixcd by stalule.] — A bye-law passoil 


niulcr B. S. O. 1887, c. 184, s. 43(3, 
for liccnsinK cipress vsaggons, untho- 
rjHod the alteration I»y aETconiont of 
the rates fixed tbereby 77cfd ; boj ond 
the powers conferred by the statute, 
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of a heavy locomotive under steam, drawint? 
behind it another heavy locomotive along a liigh-- 
way. No licence or permit under Locomotives 
Act, 18U8 (c. 29), 8. 9 had been taken out in the 
county. The locomotive under steam was one 
that belonged to rcsp.’s father, wlio had used it 
for twenty years solely for agricultural purposes. 
The locomotive that was being hauled had been 
used on a farm for agricultural purposes & had 
been purchased by resj)., & he intended to use 
it solely for agricultural purposes, but it was out 
of repair, &, when the alleged oHence took place, 
was being hauled to a place where it could bo 
repaired. On a summons against rosp. under 
Locomotives Act, 1898 (c. 29), s. 9, for using the 
locomotive under steam on a highway without 
a licence, the justices, without finding whether 
resp. was or was not a farmer, found that resii.’s 
locomotive was an agricultural locomotive, k, 
that the locomotive iindtu steam was being used 
solely for an agricultural purpose when it was 
hauling resp.’s agricultural locomotive to be re- 
paired, & they dismissed the summons. T^oco- 
motives Act, 1898 (c. 29), s. 9 (i), exempts agri- 
cultural locomotives from requiring to have a 
licence, k by LocomoLvos Act, 1898 (c. 29), 
s. 17 (1), “ Tlio expression ‘ agricultural loco- 
motive ’ includi'S (a) any locomotive used solely 
for threshing, i)loughmg, or any otluu' agricul- 
tural purpose, {h) any locomotive, the property 
of one or more ovuiers or occupiers of agiicultural 
land, employed solely for the purposes of their 
farms, k not let out on hire ” : — Held : even if 
resp. was not a farmer, the locomotive under 
steaui was being used for an agricultural purpose 
as it \^as being used to take an agricultmul loco- 
motive to bo reyiaired, k the justices’ decision 
must bo afTirmed. — Wiluams v. Mougan (1921), 
125 Jv. T. 543 ; 85 J. P. 19 L ; 19 L. (1. It. 409 ; 
27 Cox, (J. C. 37, D. C. 

164. Construction of bye-law — User within 
county — Steam roller passing through.] — High- 
ways & Locomotives Act, 1878 (c. 29), s. 32, pro- 
vides that “ A county authority^ may . . . make 
. . . bye-laws for granting annual licences to 
locomotives used within their county.” By a 
bye-law made by the Jxmdon County Council 
under that section it was provided that ” No 
locomotive shall be used on any highway vuthin 
the county of Ijondon until an annual licence 
for the use of the same shall have Ixmui obtained 
from the council by the owner thereof ” 
Held : a steam i-oller which was not at the time 
being employed in road making, but was merely 
passing through the county^ to a destination out- 
side, was being ” used within tlie county ” within 
the meaning of the sect, k the bye-law.— Lon i>gn 
County Council v. Wood, [1897] 2 Q. B. 482 ; 
m T.. J. Q. B. 712 ; 77 L. T. 312 ; 01 .1. P. 507 ; 
40 W. K. 143 ; 13 T. L, IL 559 ; 41 Sol. Jo. 739 ; 
18 Cox, C. C. 039, L>. C. 

Anriotahon : — Befd. Waters v. Eildlson Steam ItolUng Co., 
3 K. JJ. 813. 


Sub-sect. 3. — Construction, Weight and 
IjOAD of Locomotives and Wagons. 

See Turnpike Hoads Act, 1822 (c. 120), ss. 12— 
14, 10; Locomotive Act, 1801 (c. 70), ss. 4, 12; 


Locomotives Act. 1865 (o. 83), s. 7 ; Highways & 
Locomotives (Amendment) Act, 1873 (c. 77), ss. 28, 
30 ; Highways & Locomotives (Amendment) Act, 
1878 (e. 77) ; Local Government Act, 1888 (c. 41), 
ss. 3 (S), 35 (4) (a), 40 (8), 41 (4) (a) ; Ijocomotives 
on Higliways Act, 1890 (c. 30), s. 7 ; Ixicomotives 
Act, 1898 (c. 29). ss. 1, 2, 4, 14. 

165. Construction of wheels — Shoes — Whether 
bearing surface must be continuous.] — By Loco- 
motive Act, 1861 (c. 70), s. 3, every locomotive 
used on a highway & drawing any wagon, shall 
have the wheels cylindrical k smooth soled, or 
used with shoes or other bearing surface of a 
width not less than 9 inches. An origme was so 
used, w'hich had its wheels fitted with shoes 4^ 
inches broad, placed parallel to one another, & 
3 inches apart, A bolted obliquely across the whole 
breadth of the wheel ; so that when a length of 
less than 9 inches of one shoe was m contact with 
the ground the dellciency was made up by the 
length of contact of the nc^xt shoe with the ground ; 
— Held : the bearing surface not being continuous, 
the engine was not in conformity with the Act. — 
Stringer v. Sykes (1877), 2 Ex. 1), 240 ; 46 
L. J. M. 0. 139 ; 30 I,. T. 152 ; 41 J. P. 290 ; 25 
W. IL 273. 

Annotalionn : — Folld. Body r. Jeffery (1878). 3 Ex. D. 93. 

Relid. Edmunds v. Savin (1878), 2(5 W. 11, 7.").'). 

166. .] — A locomotive was used 

on a highway, having the tires of the two driving 
wheels 18 inches wdde. Upon the tires were strips 
or shoes 9J inch(‘s in widtli, measured across the 
tire parallel to tlie axis of the wheel, k 3 inches 
broad k 1 inch thick, ’fho shoes w'ore placed 
alternately on each edge of the tire, and in the 
centre they touched k overlapped one another 
by about 1 ] inch. There was thus always a 
bearing surface of at least 9 inches in width on 
the road : — Held : no shoes or bearing surface 
would comply with tlie stat>uto unless they wore 
similar to the tires of tlie w'heels prescribed, viz., 
uniform smooth-surface Viands of the width of 
9 indies at least murid the wdiole circumference 
of the wiieels ; these bands must be continuous 
k unbroken, save in so far as tlie joints of the 
material used miglit render iiertVct continuity 
impossible, k the engine in question did not 
comply AAuth I>ocomotive Act, 1801 (c, 70), s, 3. 
- Body r. Jeffery (1878), 3 Ex. D. 95; 47 
L. J. M. (;. 09 ; 38 L. T. 08 ; 42 .T. P. 121 ; 20 
W. U. 350. 

AniidUitfon : — Refd. Edmunds r. Savin (1878), 2G W. Tl. TJJ. 

See, now, Highways k Jiocomotives (Amend- 
ment) Act, 1878 (c. 77), s. 28 (4). 

167. What are shoes — Question of 

fact.] — Notwithstanding the dicta of the judges in 
StritKjer v. Si/kcs, k Body v. Jeffery, Nos. 105, 100, 
wdr, the question of what are “ shoes ” within 
Locomotive Act, 1801 (c. 70), s, 3, is a question 
of fact to be determined by the justices. — 
Edmuntxs V. Savin (1878), 20 W. It. 755. 

168. Locomotive must consume own smoke — 
Prosecution — Burden of proof — On defendant.] — 
In prosecuting a person for unlawfully using a 
locomotive not consuming, as far as practicable, 
its own smoke, contrary to Highways «Sc I^oco- 
motives (Amendment) Act, 1878 (c. 77), s. 30, 
the burden of proof that it does so consume its 
own smoke lies on deft. — )*iTT Rivers n. Glasse 
(1891), 55 .T. P. 603 ; 7 T. L. R. 438, D. C. 


PART V. SECT. 2, SUB-SECT. 3. 

t. Validily of bye-laio—llegidajini) 
n'xdth of tmes — Wrong staiidard of 
jneasunny loads carried adopted.] 
Pack v. Kino (1912), 13 C. L. II, u2J. 

— AUS. 

J, — VOL. XI Jl. 


a. Uisrrirni nation against 
resid>^nts.]--ll. v. Pick (1882), 1 O. R. 
43.— CAN, 

b. -.] — A byo-law pro- 
vided that the width of the tyres of 
the vehicle of every cart, dray, wagon, 


lorry, or other vohlolo of the same 
class, used on any country road should 
bo regulated in proportion to the 
number of wheels & the weight of the 
load, according to a scale therein set 
forth. The scale made no provision 

K K K 
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Street and Aerial Traffic. 


Sect. 2 . — Heavy locomotives : Svb-sects. 8, 4. & 6. 

Sect. 3 : S^-sect. 1. 1 

169. Temporary or accidental cause.] 

— Applts. were charged by resp. with using motor 
engines on a highway wliich md not consume so 
far as practicable their own smoke, contrary to 
Highways & locomotives (Amendment) Act, 1878 
(c, 77), B. 30. The motor engines had emitted an 
excessive quantity of smoke & steam while in 
charge of applts. on a highway. Evidence was 
given that the motor engines were so constructed 
that no smoke or visible vapour was emitted 
therefrom except from some temporary or acci- 
dental cause, & this evidence was not contradicted 
on the part of resp. The justices were of opinion 
that the excessive emission of smoke steam 
from the motor engines was due not only to the 
carelessness of ai^plts., btit also to the fact that 
the motor engines did not consume so far as 
practicable their own smoke ; <fe, further, they 
were not satisfu'd that such (‘mission was due to 
any temporary or accidental caus(‘ within IjOco- 
motives on Higliways Act, iSbd (c. 3(i), s. 1 : — 
Held : as the justices had not found as a fact 
that the motor (*ngines W(*re so constructed that 
no smoke or visible vajiour was emitted there- 
from except from any temporary or accidental 
cause, Locomotives on Iligliways Act, 18110 
(c. 30), s. 1, did not apply, &; applts, were properly 
convicted und<‘r Ilighw'ays Loi’omotives (Anu'nd- 
ment) Act, 1878 (c. 77), s. 30 .— Hindle &.Pai>meb 
V. NniJLErr (1008), 00 I,. T. 20 ; 72 J. P. 373 ; 0 
L. G, P. 825, D. C. 

Annotation •- Consd. Evans r. Nleholl (1909), 100 L. T. 490. 

8ect. 3, sub-st‘ct. 1, 

pfas’/. 

170. Weight & name of owner must be affixed — 
Application to steam roller.]— By Locomotive Act, 
1801 (c. 70), s. 12, the weight of every locomotive, 
& the name of tlu' owmor or owmors thereof, shall 
be conspicuously k legibly affixed thereon ; & 

any owner not having allixed such weight & such 
name shall, upon conviction thereof b(‘fore two 
justices, forfeit a penalty : — Held : a steam roller 
is a locomotiV(‘ within the mc.'inmg of the above 
enactment. — '\\’A^'Er^s v. Eiiiusox Steam Polj.- 
TNG (Vi., l/ro., [19141 3 K. B. 818 ; 88 L. J. K. B. 
1550 ; 111 L. T. 805 ; 78 J. P. 327 ; 30 T. L. B. 
587 ; 12 L. G. U. 1232, D. C. 


Sub-sect. 4. — Conditions of, and 

BESTIUCTTON.S ON UsE. 

See Ijocomotive Act, 1801 (c. 70), s. 0; Loco- 
motives Act, 1805 (c. 83), ss. 3, 4 ; Locomotives 
Act, 1898 (c. 29), ss. 3, 5, 0, 8, 10. 

171. Provision of attendants— Person able to 
assist horses — May be person leading horse & cart.] 
— ivocomotives A(',t, 1805 (c. 83), s. 3 wiiich, as 
amended by Highways «fc Locomotives (Amend- 
ment) Act, 1878 (c. 77), s. 29, requires one of the 
three persons employed to conduct a steam loco- 
motive on a public highway to precede such 
locomotive on foot by twenty yanis, & in case 
of need to assist horses or earriag(‘s drawn by 


horses, in passing the same, is not the less complied 
with because such person, whilst preceding the 
locomotive on foot, leads a horse & cart of his 
own. — D avis v. Browne (1879), 48 L. J. M. C. 
02 ; 40 L. T. 657 ; 43 J. P. 416. 

172 . Locomotive not exceeding five tons.] 

— By virtue of the provisions of Locomotives on 
Highways Act, 1896 (c. 36), as affected by Motor 
Car Act, 1003 (c. 30), s. 12, & the regulations of 
1904 made by the Local Government Board under 
the latter Act, the obligation imposed by Loco- 
motives Act, 1898 (c. 29), s. 5 (1) (&), to have 
three men in attendance on a locomotive, not 
being a steamroller, only applies where the loco- 
motive unladen exceeds 5 tons. — E vans v. 
Nichotx,, [1909] 1 K. B. 778 ; 78 L. J. K. B. 
128 ; JOO L. T. 490 ; 73 J. P. 154 ; 25 T. L. IL 
239 : 7 L. G. R. 386 ; 22 Cox, C. C. 70, D. C. 

173. Locomotive drawing two or more 

wagons — Person to travel in rear — Validity of bye- 
law. j — WiLi.iAMs V. Wood, No. 150, ante. 

174. — — .] — Applt. was in charge 

of, & was the driver of a locomotive, travelling 
on a highway & drawing three wagons & no more, 
& there was no cord or oth<T’ efficient moans of 
eonmiunication extending from tlm rearmost 
wagon to lh(^ locomotive. By Locomotives Act, 
1898 (c. 29), s. 5 (1), two men had to be employed 
in attending to such a locomotive, k a tliird man 
Iiad to accompany it in order to assist persons 
with horses. Ry a local bye-law made in 1913 
under Locomotives Act-, 1898 (c, 29), s. 6 (1), 
“ A person in charge of a locomotive drawing two 
or more unloaded wagons shall not cause or suffer 
the locomotive to travel on any highway without 
having (a) a cord or other efficient means of 
conummication extending from the nuirmost' 
wagon to sucli locomotive, & (b) a person who 
shall . . . travel in the rear of such wagons. 
Such last-mi'iitioned person shall signal to the 
driver of such locomotive to stop or drive to the 
side of the highway when it shall be necessary. 

. . Local Government (Emergency Pro- 
visions) Act, 1916 (c. 12), s. 11 (1 ), substitut-ed for 
Locomotives Act, 18!>8 (c. 29), s. 5 (1), sect. 25 (1) 
of Ivi^cal GovernuK'nt (Scotland) Act, 1908 (c. 62). 
Ajiplt. was convicted of infringing the bye-law 
by ha\dng no cord or other efficient means of 
communication from tiie rearmost wagon to th(* 
locomotive : — Held : although by the Act of 
1908, as the locomotive was not drawing more* 
than three wagons, applt. was not bound tn have 
a third man at the real*, yet, as the duties of a 
third man could now be performed by the si'cond 
man k as the first part of the bye-law was sever- 
able from tlie siicond part & was not repugnant 
to the Act of 1908 k, was not unreasonable, that 
part of the bye-law was valid, & applt. was rightly 
C(^nvicted, whether the; second part of the bye- 
law was or was not ultra vires. — Morgan v. Ennion 
(1920), 123 L. T. 399 ; 84 J. P. 205 ; 18 T.. G. R. 
401, H. C. 

175. Two plough trains travelling together.] 

-WiELiAMS V. Wood, No. 160, ante. 

176. Speed — Locomotives Act, 1866 (c. 83), s. 4 
-Application to railway trains running through 


in tlte oaso of two-whoolod vclilolefl 
for loadH pxcoedlnf? 00 cwt., & in t)ic 
ca«e of fonr-wheeled vehirlog for loads 
exceeding 6 tons “7/c/d ; the bye- 
law wiiH e(iual In operation In the 
ea-ies of tlie vehicles to which It applit'd 
& it had been validly made \vithln 
the before- mentioned section. — lie 
Tuapeka Cocntv CiouNoiL Bye-Law 
(1914), 33 N. Z. L. R. 1347.— N.Z. 

c. Construction of wheels — fipikes 


vrojeding causing danuwv lo road.] — 
MU.MK & Co. V. MACbENNAN, 11902J 4 
F. (Ct. of Ross.) (J.) 79 ; 39 So. L. R. 
641 ; 10 S. L. T. 93.— SCOT. 

PART V. SECT. 2, SUB-SECT. 4. 

d. Validity of bye-taw — Using bridge 
— Bye-law as to crossing at owner’s 
risk.] — McMillan v. Portage La 
Prairie Corpn. (1896), 11 Man. L. R. 
216.— CAN. 


e. Alternative methods of 

measurement of timber carried — Bye- 
law unreasonable & ultra vires .] — 
Hunter v. McLean (1907), 27 N. Z. 
L. R. 231,— N.Z. 

f. Provision of attendants — Person 
able to assist horses — Whether boy 
of thirteen years old within statute .] — 
Smith v. woon (1882), 10 R. (Ct. of 
Seas.) (J.) 31.— SOOT. 

g. Speed — Heavy Motor Car (Scot- 
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street.] — Tlie S. railway co. obtained the leave of 
parties interested in the soil of a highway & in 
streets of a town adjoining their terminus, & laid 
rails thereon & ran their railway engines car* 
riages over such street to a place beyond their 
terminus. No express power so to use the high- 
way was given by any statute : — Held : the Loco- 
motives Act, 1805 (c. 83), 6. 4, applied, the co. 
could not go at a greater spe(id than two miles 
an houj', tliis being a case of driving a locomotive 
along a public highway within the meaning of 
that Act. — L ondon & Houtii Western Ry. Co. 

V. Myers (1881), 45 J. R. 731, D. C. 

177. Application to locomotive 

owned by Crown.]— By Locomotives Act, 18(55 
(c. 83), power is given to local authorities to make 
regulations as to tlie speed, not in any case to 
excefid two miles an hour, at which locomotives 
may pass through the ijlace subject to tlieir juiis- 
diction ; & by s. 4 it is pro\dded t liat, subject to 
those regulations, it shall be not lawful to drive 
any such locomotive along any turnpike road or 
public highw^ay at a greater speed than four 
miles an hour, or through any city, town, or 
village at a greater speed than two miles an hour : 
— Held : in tlio absence of any express mention 
of the Crown in the Act. the sect, did not apjdy 
to a locomotive owni'd by the Crown &; driven 
by a servant of the Crown on Crown service. — 
Cooper v. Hawkins, [lUOl] 2 K. B. 1(14 ; 73 

L. J. K. B. 113 ; 89 L. T. 470 ; 08 .T. B. 25 ; 52 

W. B. 233 ; 19 T. I.. R. 020 ; 17 Sol. .To. 091 ; 
1 L. a. R. 833, 1). <X 

Annnlation : — Consd. Charo r. Hart (1018), 88 Ij. J. Iv. R. 

883. 

178. Using bridge — What amounts to— Wagons 
drawn across by ropes.] — D awson r. Crutt (1884), 
48 .1. P. .lo. 148, 1). C. 

179. Number of unloaded wagons -Bye-law — 
Application to servant of Crown.] — The rule that 
tlie (T’own is not bound by a statute unh'ss ex- 
pressly named, or unless it so appears by neces- 
sary implication, ajiplies to a siu'V’aut of the 
(4’own when acting within the scope of his 
authority. T\’]iere, therefore, a (Vmnty (kmneil, 
under Loeomotivt^s Act, 1898 (o. 30), s. 0, wliicli 
empower'd them to make bye-laws proliibiting or 
restricting the use of locomotives on liighvvays, 
hut contained no reference tJierem to the Crown, 
made a bye-law that “ A person in cliai'go of a 
locomotive on any highway siiall not use tlie 
locomotive to draw more than tlma* unloadc-d 
wagons with or without any w^agon solely used 
for carrying water for such locomotiv’^e,” a 
civilian driver of a locomotive, hired by the 
Army Service Corps & used in 11 is Majesty’s 
service, acting under the directions of a waiTant 
officer of t-hat corps, drew five unloaded wagons 
on a public highway, &, in so driving, knocked 
down a lamp-post-, it was held that he could not 
be convicted of an offence against the bye-law. 
—Chare v. Hart (1918), 88 L. .T. K. B. 833; 
120 L. T. 443; 83 J. P. 54; 17 L. O. R. 233, 
D. 0. 

180. Provision of communication cord — Validity 
of bye-law.] — M organ v. Ennion, No. 171, ante. 

Excessive weight & extraordinary traffic.] — See 
Highways, Vol. XXVI., pp. 400 475, Nos. 1702- 
1885. 


Liability for tolls.] — See, generally^ Highways, 
Vol. XXVI., pp. 343-349, Nos. 710-765. 

Lights.] — See Road Transport Lighting Act, 
1027 (c. 37). 


Sltb-hect. 5.-— Liabilities op Owner to 
Third Persons. 

Liability for damage to bridges.] — Se^, generally. 
Highways, Vol. XXVI., pp. 571-588, Nos. 2031- 
2782. 

Liability lor nuisance.] — See Hioiiways, Vol. 
XXVI., pp. 4.30-132, Nos. 1490-1511. 

Liability of owner for negligence of hirer.] — - 

Sec Bailment, Vol. 111., p. 115, No. 383. 

Liability of owner for acts of servant.] 
generally, Mas'I'ioi & Servant, Vol. XNXIV^., pp. 
123 ct 


Sio( T. 3. -UGHT LOCOMOTIVES AND 
MOTOR CARS. 

Sub-sect. 1. — In (Ienkral. 

Sec Locomotivc^s on Highways Act, 189(5 (c. 30) ; 
Motor Car Ael., 1903 (c. 3(5). 

181. Distinguished from heavy locomotive - 
Engine consuming own smoke- Emission of smoke 
from temporary or accidental cause.! — Highways 
& Ijocoinotives (Amendment) Act, 1878 (c. 77), 
s. 30, which yiroliihits under a penalty the using 
on a highway of a locomotive not- conslructed on 
the principle of consuming its own smoke, or not 
consuming, so far ns practicable, its own smoke, 
contemyilates only tin* case vvluTe smoke is made 
by the engine in the juocess of combustion of the 
fuel used in yiroyielling tli(3 vehicle, & does not 
aj>])]y to the case of a locomotive wliose engine 
is a smokeless engine dV is so constructed that no 
smoke can be emitted tluMcfroni except by the 
driver’s negligence ; k therefore does not apply 
to the case where tliero is an canission from the 
locomotive of smoke not made by (he engine 
but caused by the negligence of the driver in 
sui)j)lying an ('xcessive quantity of lubricating oil 
to the macliinery, A jiet-rol motor omnibus 
belonging to applts., while being lirivTn along the 
Iiighw^ay by apjdt.’s driver, was emitting con- 
sidei'able quantities of smoko sinellmg of burnt 
oil. ’the omnibus exceeded 2 tons in weight, 
but was under 5 t ons in weight unladen ; its 
engine was a smokeless engine, k the smoko so 
emitted was not made by the locomotive engine, 
but was caused through the negligence of the 
drivTr in suyiplying an excessive quantity of lubri- 
cating oil to the working parts of the machinery, 
k no smoke or visible vapour could bf* emitted 
from the engine exeeyit by reason of the driver’s 
negligeuce. Uyion a summons against applts. 
under Highways & Locomotives (Amendment) 
Act, 1878 (c. 77). s. 30, for using on tlie higlivvay 
a locomotive whi< h did not consume, so far as 
l>racticable, its own smoke ; -Held : as the 
motor omnibus was under 5 tons in weight, <fc 
tlie engine was a smokeless engine & was so con- 
structed that no smoke or visible vaiiour could 
bo emitted theriifrom cxceyit by reason of the 
driv^er’s negligeuce, tlio omnibus was a light 


land) Order, 19 05^ 


Adam, 235. — SCOT. 

h. Collision between motor cycle 
<£• traction engine — Ughta of traction 
engine not sufflciently far ajmrt in 
breach of statute — Liability for negli- 


gence .] — Tait V. Tkottek & Sons, 
[1917] S. O, 378; 51 Ho. L. R. 298 ; 
[1917 J 1 S. L. T. 172.— SCOT. 

PART V. SECT. 3, SUB-SECT. 1. 

k. Application of Highways Act, 
s. 54, to actions for damages for negli- 
gence .] — Uuarras v. Watkins Sc Co., 


[1927] 3 D. L. 41. 302 ; 60 O. L. R. 
448.— CAN. 

l. -.] — CaTUTNO V. ZlMBLAUTE, 

[1927] 2 D. L. 11. 945 ; 60 O. L. R. 
209.— CAN. 

m. Right to recover damages for 
injuries — Plaintiff's car not licenced .] — 
The fact that a motor oar is holng: 

K K K 2 
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Sect. 3 . — TAght locomotives and motor cars : Suh- 
sects. 1, 2 3.| 

locomotive within Locomotives on Highways Act, 
1890 (c. 36), 8. 1, as extended to heavy motor 
cars not exceeding 6 tons in weight by Article 3 
of Heavy Motor Car Order, 1904, & was thereby 
exemi)ted from tlio operation of Highways & 
Locomotives (Amendment) Act, 1878 (c. 77), 
8. 30, & applts. had therefore committed no 
offence under sect. 30 . — Star Omnibus Co. 
(London) IjTD. v. Taog (1907), 97 L. T. 481 ; 71 
J. P. 352 ; 23 T. L. R. 488 ; 61 Sol. Jo. 467 ; 6 
L. G. R. 808 ; 21 Cox, C. C. 619, D. C. 

182. .] — In order that a 

mechanically propelled vehicle should be exemj^t 
from Highways & Locomotives (Amendment) 
Act, 1878 (c. 77), s. 30, as being a “ light loco- 
motive ” within Lrfjcomotives on Highways Act, 
1896 (c. 36), s. 1, it is necessary that it should be 
“ so constructed that no smoke or 'idsible vapour 
is emitted therefrom, except from any temporary 
or accidental cause ; ” but if it is so constructed 
the mere circumstance that on a jiariicular occa- 
sion it does emit smoke does not bring it within 
the first-mentioned sect. — R. w Widhaham, Ex p. 
Row(XTFFe (1907), 96 L, T. 712 ; suh 7wni. R. 
V. WiLBRAHAM, Ex p. RoWCLlFFE, 71 J. P. 336 ; 
6 L. G. R. 761, J). C. 

Avvotaiions • — Expld. Iliiullo & Palmer o. Noblelt (1!)08), 

72 .T. P. 87.8. Refd. ytar Omnll)U(3 Co. (London) r. Tugg 

(1907), J)7 L. T 181. 

183. Weight under five tons.]~EvANs v. 

NiciroLL, No. 172. ante. 

184. Weight under seven tons- Heavy 

motor car.”] -By Article 4, clause 5, of the 
Heav'y Motor Car Order, 1004, which came into 
operation on Mai-. 1, 190.5, a heavy motor car, 
the weight of which unladen exceeds 5 tons but 
does not exceed 7 tons, which has been registered 
before Sept. 1, 1904, which was in use at the 
commencement of the regulations, may on comply- 
ing with the procedure prescribed in the Article 
be registered anew. 

A veliiclo which was propelled bv other than 
animal power, A which in fact weighed 6 tons 
18 cwts., was in Dec. 1903 imiuoperly registered 
as a motor car under the Motor Car (Regi.stration 
it Licencing) Order, 1903 ; it was in use at the 
commencement of the regulations in the Heavy 
Motor Car Order, 1904, & it was registered anew 
under that order, but more than six months 
.after the commencement of the same. It was 
being used on a liighway, drawing a trailer, tlie 
combined unladen w^eight. of both being 9 tons. 
Upon an information cliargiiig that the vehicle 
was a “ locomotive ” A was not licenced as such 
under liocomotives Act, 1898 (c. 39), s. 9 ; — 
Held : clause 5 of Article 4 deals ^vith the car only 


& not with the trailer, & the effect of the clause 
was that a heavy motor car up to 7 tons in weight 
unladen may bo ro-registerod under the Article 
if it fulfils the conditions that it was registered 
before Sept. 1, 1904, it was in use at the commence- 
ment of the regulations, & it has been re-registered 
cither within or after the expiration of six months 
from the commencement of the regulations, & 
consequently the vehicle in question was pro- 
perly re-registered as a heavy motor-car & was not 
a “ locomotive.” — Pilgrim v. Simmonds (1911), 
106 L. T. 241 ; 76 J. P. 427 ; 9 I.. G. R. 966 ; 
22 Cox, C. 0. 679, D. C. 

185. What is ” motor car ” — Bath chair pro- 
pelled by electricity.] — A vehicle used as a bath 
chair or an ambulance, proiielled by electricity 
witli one-quarter horse power, w’cighing 2^ cwt., 
Sc travelling at an average speed of about 2 miles 
an hour, is a motor car within Motor Car Act, 
1903 (c. 36), Consequently the vehicle must be 
registi'red under the Act & the driver of the 
vehicle must ho licenced. — Elieson v. Parker 
(1917), 117 L. T. 276 ; 81 J. P. 265 ; 33 T. L. R. 
3.80 ; 61 Sol. Jo. 669 ; 15 L. G. R. 531, D. C. 

186. What is ‘‘electrically propelled ’’vehicle — 
Finance Act, 1926 (c. 22), Sched. I. para. 5.] — A 
v'ehicle jiropcllod by el(!ctricity generated by an 
inf ernal combustion engine on the vehicle is an 
electrically ])rf>pelled vehicle wdthin clause 5 of 
the First Schedule to the Knance Act, 1926 
(s. 23), & is therefore n<it subji'ct to the higher 
duty im])osed upon a vehicle mechanically pro- 
pelhal otherwise than by electricity. — Tilling- 
Stevens Motobs, Ltd. Ken’p County Council 
(1929), 46 T. 1.. R. 219, H. L. ; revsg., [1929] I 
Ch. 0(5, ('. A. 

Whether carriage within Customs & Inland 
Revenue Act, 1888 (c. 8).]- See Revenue, Vol. 
XXXJX., pp. 238, 239, Nos. 126, 140. 


Sub-sect. 2. — Registration and Licencino. 

See Motor fW Act, 1903 (c. 36), ss. 3, 20 (1) ; 
Roads Act. 1920 (c. 72), s. 0, sched. HI. ; Finance 
Act, 1922 (c. 17), s. 16 ; Road Vehicles (Registra- 
tion Sc Licensing Order, 1924 ; Statutory Rules 
Si Orders, No. 1462. 

187. Heavy motor car — Re-reglstration— 
Heavy Motor Car Order, 1904 (Statutory Rules & 
Orders, 1904, p. 522) Article 4.] — Pilgrim v. 
Simmonds, No. 184, ante. 

188, Manufacturer’s licence — Duty to renew 
without notice.] — Wlien under Motor Car Act, 
1903 (c. 30), s. 2 (6), a general identilication mark 
is assigned to a manufacturer of or dealer in motor 
cars, for use as therein specified, it is the duty 
of the manufacturer or dealer on the expiration 

li(>onsc*(l to do so -Ilfld : Dk* autho- 
rity coiirciTed oil tho ('oiiirs. was to 
licciico owners. & not drivers ; & 

thorefoi-e a conviction of a driver for 
driving without a lieoncewas had. — 11. 
r. BuTtKU (1892). 22 O. it. 4B2.— CAN. 

0 . Effect of finlare to obtain 

onx ] — A more failure to obtain a 
Booiico does not denrivo tho driver of 
any risrht of uetlon he w'ould otherwise 
have affainst any person who Injures 
lilin by ncffllKenoe, — Qodfiiky v. 
Cooper, Haut d. Cooper, Warbubtov 
V. Cooper (1920), ril D. L, II. 4.55; 
17 O. W. N. 318 , 4fi O. L. K. 565. 
-CAN. 

d. .]— 'i'he owner of an 

aiitoinohile Is not deprived of his 
roinody by aetlon for damage duo to 
tho nogllirenoe of the owner of another 
automohlle, by tho fact tliat ho has 


operated on a public Id^chwav wlttioiit 
the licence required hv Vehicles Act, 
1921, c. 42, does not preclude the 
owner or driver of it from reeoverinj? 
daiuagcH for injuries caused the ear 
or lilmself by tho nc;rllgenco of the 
driver of another e^ir — - Mili.ku v. 
British Amekicav Oh, Co (Sask.), 
[1927] 2 W. W. U. 519.--CAN. 

PART V. SECT. 3, SUB-SECT. 2. 

n. Neccssit)/ for licence — Omnibus 
starting outside district — Taking up 
passengers unthin district.] — Pascoe v, 
Ecvi.KS (1916), 18 W. A. L. It. 09, - 

AUS. 

o - — - — " — — :Vo fare charged 

within difdricl .] — IlARoy r. SMITH, 
[1919] S. it. (y 41.— AUS. 

Grtgo, 11925] H. A. a. II. 345.— AUS.’ ’ 


q. .) — 11. V. 

Beeves (1882), 1 o. 11. 490.— CAN. 

r. ] — Hopson’s 

Pioneer Motor Service, Ltd. v. 
Sayers, [1927] N. Z. L. R. 655.— 
N.Z. 

t. ] — Wheet.er V. 

SMinr. [19271 N. Z. L. R. 69.— N.Z. 

a. Member of Royal Air 

Farce driving car on superior officer's 
o/v/rr.J— P irrie v. McFaulaxe (1925), 
36 C. L. R. 176.— AUS. 

b. Authority conferred on police 

commissioners to licence owners.] — 
Mmilclfial Act, R. S. O. 1887, c. 184, 
8. 4 36, empowers tho police comrs. 
of a city to reifulate & lioonoo tho 
owners of omnihuses, etc. Tho oomrs. 
of a city passed a bye-law enacting 
tiiat no poEson or persons should drive 
or own any omnibus without being 
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of the annual licence to renew the licence & to 
pay the further fee of £3 as therein provided, 
without any notice licit) g given to him hy the local 
authority that the licence has exjiired. No s\)cli 
notice is necessarv, tSc if after the expiration of the 
licence & before it is renewed hy the jiayment of 
the further fee, the car is used on a public high- 
way, the iierson so using it commits the olTencc 
of using the car without being registered.— 
Caldwell v. Hague (1914), 84 L. .1. K. B. 643; 
112 L. T. 602 ; 70 J. P. 152 ; 13 L. G. B. 207 ; 
24 Cox, C. C. 595, 1). C. 

Rate of duty.] — Src Bevenue, Voh XXXIX., 
p. 230, Nos. 139, 140. 

Liability for penalty.] —See Bevenue, Vol. 
XXXIX., pp. 230, 240, Nos. 141-145. 

Liability of licencing authority — Libel contained 
In registration book.] — See Lihel & Slander, Vol. 
XXXII., p. 184, No. 2269. 


Sub-sect. 3. — Construction and Use. 

iSVc Ijocomotives on Highways Act, 1890 (c. 30), 
SB. 2, 3 ; Motor Car Act, 1903 (c. 30), s. 20 (1 ). 

IMotor ('ars (lJs(*s & Constructions) Amendment 
Order, 1925, Article 11 ; Boad Tj-ansport Lighting 
Act, 1927 (c. 37). 

189. Brakes— What constitute two independent 

brakes — “ Cutting off ” engine.] — Motor Cars 
(Cse A C\mstriiction) Order, 1901, AiCicle 2 (I), 
wliieh requires that a motor cur, within that- order, 
should have two independent brakes, is not com- 
plied with by the provision of a band brake A; 
by the fact that if the engine is “ cut oil’ ” the 
machinery 6c wheels are locked as elTectively as 
they could have beim by another in<le])endent 
brake. — AV"n,M(>^l'T SoUTiiWELL (1908), 99 L. 

839 ; 72 .7. P. f91 ; 25 T. iu B. 22 ; 7 L. G. B. 
8, 1). C. 

190 . Fly-wheel brake.] — Applt. 

caused a steam motor car which exceeded two 
tons in weight unladen A had a re\ersil)lo engine 


to be used on a highway. The only efficient brake 
other tlian the reversible engine was applied by 
means of a band which was brought to bear upon 
the peripliery of the tiy wlieel of the engine, the 
braking power being transmitted from the fly 
wheel through the piston crank shaft & driving 
chain of tlie car to tlie back axle, & when the 
engine was out of gear, or if there happened to bo 
a breakage of any of the machinery common to 
tlie lly-wlioel brake & the engine, the fly-wheel 
brake could not operate as a brake nor cordd 
tlie engine be reversed so as to operate as a brake. 
Api>lt. Iiaving beam convicted of causing the 
motor car to be used on the highway without 
having a brake independent of the engine : — 
Held: tlie conviction was right inasmuch as the 
motor car did not have two independent brakes 
witliin tlie moaning of Motor Cars (Use & Con- 
struction) Orders. 1994, 1911, 1913, for if any- 
thing went wrong with one brake the other 
would be put out of action. 'Fhe Orders required 
tliat there should bo two independent brakes 
in the sense that one should work notwith- 
standing that ihe otliei’ could not, &■ that each 
should bo able to work regardless of the other. — 
Oannon V. Jefford, [1915] 3 K. B. 477 ; 84 
L. .T. K. B. 1897 ; 113 Ii. T. 701 ; 79 J. P. 478 ; 
31 T. L. B. 189 ; 13 L. G. B. 944, 1). C. 

Annoinliun •- Consd. Bi>\\cn r. W'iKuu, [19*271 1 K. B. SOT. 

^ 91 , Brakes operating on same brake 

drum— Motor cycle.] — A motor cycle had two 
brakes, a hand l)T'ake A o. foot hralce, oiierating 
on the same brake drum on the rear wheel : — Held : 
it had “ two itulei»on(l(‘nt brakes ” within Motor 
(Ws (Use & Construction) Order, 1904, Article 
II (4 ), in that the brake diann Avas part of the wheel 

not of the brake. Bowen v. Wilson, [1927] 
1 K. B. 507 ; 9(5 L. J. K. B. 183 ; 136 L. T. 310 ; 
91 ,1. P. 3 ; 43 T. Ju B. 77 ; 70 Sol. Jo. 1101 ; 25 
L. G. B. 50 ; 28 Cox, (k tk 298, I). C. 

192 . On vehicles drawn by tractor.] — A 

tractor belonging to applt s., which was drawing 


not taken out a licence (o jieiiiut 
luui to oi»oratc hi8 ear — S wimon r, 
UeUKia'ses. lUJ'i.M 1 1). L. it. (i'il ; 
57 N. S. IL 198.— CAN. 


e - — Ucasoyiolnlihi of bue-lnw 
enu pcrsoyi Jrivin/j iro^lor 
vt/nrh'S l/n'oui/h borounh io h<ii( boroufih 
licrnrr.] — lloiiKiirsoN r. Buosnauan’, 
119J7J N. Z L. It. 557.- N.Z. 

f. J'tilufitij of bt/f'-btu' 1 ~ IlC 

Auiclviujc Uonc.N., Ar p. MireiiKcr, 
1 1925 J ,S A S. It. 179. — AUS. 

g. Kri(»sdt/ for rcytsirafwii — Cm: 
of nrncral u/riilifiailion iiutrb—H'hcn 
itsiniii ('(trft or drmonstraiiiKi io “ pro- 
bable /jcrr/niusc?'.”]— KruKJicii r, Bian', 
[1921] V. L. It (il3.— AUS. 


h .1— TvA'i,on r, 

IvKLia.Ti', [1922] V. L. U. 804.— AUS. 

k. Mluiher dehaated 

jioiorr ultra tue'i] — (jKUAtmi’V v. 
i'ouxEn, [1917] N. Z. L. It. 551.— 
N.Z. 


IJ nr( tnulered <t' unhccnced 

ear—Unhnrfid line of Inuhnay — Jau- 
hditu of cdy corporation.] — Pitf., who 
was drivinp; his motoi* enr at iiiprlit 
aloUK a hlifhway which Avas In a city, 
hut In the outHkirtn, <fc not nmeli 
travelled, ran against a Avater-plpo 
which had been left at Iho side of the 
road. & sued tlie city corpii. for 
damaffOH for the injm’y done to his 
oar:— n eld: pltf.’s oar was not 

roglstorcd & Iloen'^ed, as roQuirod hy 
Motor Veliielos Act, B. B. C. 1911, 

o. 109, 8. 9, A ho was, therefore, making 
an unlawful use of the highway, & 
could not recover. — GiiEin v. Meu- 
CORPN. (B. C.) (1913). 24 W, L. II. 
328 11 II. L. It. 852. CAN. 

jn. — Neceasity to show number 


plate --KJfi'^l of not Hhoinny A. \~ 
W'hiclcs Act, o. 38. 1912 (Sask.), s. >. 
whlcti proxndes t.liat “ no motor 
vehicle shall he U'.cd or operated upon 
any rnilillc higln\ay which shall not 
hav'o been rogi^terod under tins Act, 
or which .siiall not disjilav theri'on tbo 
niimhor plate us prescribed hy this 
Act,” IS .1 har to the recovery of com- 
pensation for damages Hudered hy an 
[lutoluobilo bocauso of the not^lii^cnc'o 
jf a municipality in allowing an 
jb.structiou to romuiu on a inibllc 
■.(reet, if tho automobile was not 
larrying at the time the numlicr i)]alo 
|)rescril.ed liy the Act.- K ite u v 
Saska'I'oun Corpn., [I'.tl7] 3 NN 
1110 : 10 Stisk. jj. B, 115 ; 39 D. L. It. 
L.— CAN. 

n. ___ “Oirmr” fadinu to reyi'i- 
Ur — Uujht to yecorer damagea cauacd 
bu nighgencc of another on highirag 
Whether owner of auioniobde a _ ires- 
pas-.scr.”l— H alpix v. (Biant Smith 
N, Co. & MoDonneeu Ltd., [1920] 2 
\V. W. B. 753 : 53 D. L. 11. 381 ; 15 
Alta. L. B. 537.— CAN. 


o. Unticrnced person bond fide learn- 
ng io drive — W'ho is “ driver. ]~ 
L licenced driver who ts not in met 
[riving a motor car, Init is sitting 
losido an uulieonced larson «ho Is 
ond fide learning to drive on n pub le 
ighwaj', IS to bo deemed to be tbo 
river of tho motor car for 
loses of Motor Oar AH, iir' 

-Luc\h V. Boss, [1925] \ . L. 
r, \ r. m 1 r,r, - ;n Argus L. B. oa. 


—AUS. 

p. Whether metal ijhde at hark of 
omnibus descriptive of vihicle Or Ivtnx- 
tation of number of passengers.] 


Goon V. B( u., [1925] S. A. S. B. 292. 
—AUS. 

q. Itevocatwn of licence — Insufficient 
notice given to licencce of revocation.] 
— I’AIWONS V . Glenri.O Corpn., [1925] 
S. A. S. B. B>7.— AUS. 

J. Valuldg of absolute dis- 

cretion conferred on licensing officer .] — 
AV (Jj.KVEi.u tklUPN ID'K-liAW No. 
XXlll., Lie p. M.apioan. [1927] S. A. 
fS. B. 8.5.— AUS. 

t JicasonabilUt/ of bgr-law.] 

— B. V. McNett. (Alta.), [19*25] 1 

D. L. K 227 . 4 3 Can. Criiu Cas. 99 ; 
[1921] 3 W. W. H. 908.— CAN. 

a. Motor omnibus not duly licenced 
— lAubdity of oicner permitting plying 
fur hire 1 — 4'ho owner of a motor 
omnibus who permii+i the same to 
ply for hire without being duly licenced, 
contravenes Motor Omnibus Act, 19*24, 
s 4 (1), & cousequcntly is guilty, under 
sect. 13 (1), of an olToneo. — M ont- 
anMr!,RY r. Counwall, [1927] V. L. B. 
130 : 4 8 A. L. T. 123 ; [1927] Argus 
L. it. 3*2.— AUS, 

b. Extent of powers given to munici- 
pality.] — The power given to tho 
i ity to *' arrange all motor vehicles 
in classes & dltTerontlate In the con- 
ditions contained m licences granted ” 
is not restricted to classification of 
the vehicles themselves, hut extends 
to tlie routes or areas over which 
they run or within which they operate. 
— ll V. Calbic, [1920] 2 W. Vv. 11. 
fi21 : (Jl D. L. R. 203 ; 33 Can. Crira. 
Cas. 352 ; 28 B. C. II. 113.— CAN. 

0 , Eight of licencing authority — To 
refuse licence, to deserter from Army.] 
— Flanagan v. Dunkpin Corpn., 
[1920] N. Z. L. R. 713.— N.Z. 
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Sect. 3 . — Light locomotives and motor cars : 
sfcts. 8 <fc 4, A. (g).] 

a trailer along the highway, had two brakes, a 
hand brake & a foot brake, which could be operated 
by the driver simultaneously without losing con- 
trol of the steering wheel. The trailer was fitted 
with a brake which was not in any way connected 
with the brakes of the tractor, but which could 
be operated by a person occupying the driving 
seat of the tractor, independently of the brakes of 
the latter, by a special handle, but no person other 
than the driver of the tractor w’as employed any- 
W'here upon either vehicle to operate the brake 
of the trailer. The driver of the tractor could, 
wnthout leaving hold of the steering wheel, apply 
simultaneously the hand brake of the trailer & the 
foot brake of the tractor, but he could not apply 
simultaneously the hand bT*nke of the tractor & 
the hand brake of the trailer without losing con- 
trol of the steering \vheel Held : ajiplts. had 
contravened the provisions of Motor CUirs (llse 
& Construction) Order, lOOJ, ^Vrticle 111 (8), 
because no person competent to apply the trailer 
brake ellicieutly -was carried ujon either the 
tractor or the trailer. — JIouinsons, Ltd. v. 
Richahdk, [1928] 2 K. B. 281 ; 97 L. J. K. B. 
188 ; 189 L. T. 104 ; 92 J. P. 78 ; 14 T. L. It. 507 ; 
26 L. O. K. 311, D. C. 

193. Lights — Motor Cars (Use & Construction) 
Order, 1904 (Statutory Rules & Orders, 1904, 
p. 516) Article 2 — Application to motor cycle.] — 

The definition of a motor car in M(ilor Cars (T^ae 

Construction) Order, 1904, Article I., is such as 
to include a motor cycle. By Article II. no person 
shall use a motor car on a hig]iv\ay unless the 
conditions thereinafter set forth are satisfied. 
By condition 7 (i.) the lamp or lamtis to be carried 
by a motor car, must be of a certain specified 
description, “ jiroved that . . . this condition 
sJiall not extend to any bicycle, tricycle, or other 
machine to winch Local (iovermnent Act, 1888 
(c. 41), s. 85, applies”: — Held: a motor cycle 
is not within the proviso, & is, therefore, bound 
to comply with condition 7 (i.). — Wruster v. 
Terky, [1914] 1 K. B. 51 ; 88 J.. J. K. B. 272 ; 
109 L. T. 982 ; 78 J. P. 34 ; 80 T. L. B. 28 ; 12 
L. G. R. 242, D. C. 

Illumination of Identification mark.] -.S'cc 

Sub-sect. 4. A. (c), jwsl. 

See, now, Road Transport lighting Act, 1927 
(c. 37). 

194. Overtaking vehicles — Tramcar.i — Burton 

r. Nicholson, No. 63, ante. 

See, now, Statutory Rules & Orders, 1900, ]). 497. 

195. User on bridge — Heavy Motor Car (Amend- 
ment) Order 1907 (Statutory Rules & Orders, 1907, 
p. 428) Article 14 — Validity of order.] — Heavy 
Motor Car (Amendment) Older, 1907, Article 14, 
which contains regulations as to the use of a heavy 
motor car on a bridge foiTning part of a highway, 
A which purports to have been made by tlio Local 
Government Board under the powers conferred 
by Locomotives on Iligliw-ays Act, 1896 (c. 86), 

s. 6, & Motor Car Act, 1908 (c. 30), s. 12, is not 
ultra vires the Local Government Board or invalid. 
—Lloyd v. Boss, [1913] 2 K. B. 382 ; 82 L. .1. 
K, B. 678; 109 L. T. 71; 77 J. P. 841; 29 
T. Jj. R. 400 ; n I,. G. R. 508 ; 28 Oox, C. O. 400, 
D. 0. 

Annotation • Coufid. A.-(L r. G. N. Ry. 80 J. P, 9. 


196. User In Royal Parks — Validity of notice of 
speed limit.] — The comrs. published a notice, 
which was posted at the park gates, that no car 
propelled or drawn by mechanical moans was to 
bo allowed to proceed at a greater pace than ten 
miles per hour. This notice was not laid before 
Parliament : — Held : the regulation contained in 
this notice was good. — M usorave v. Kennison 
( 1005), 92 L. T. 866 ; 09 J. P. 341 ; 21 T. I.. R. 
600 ; 49 Sol. .To. 667 ; 8 L. G. R. 932 ; 20 Cox, 
C. C. 874, D. C. 

Annotation : — Refd. It. v. Plowdcn, Exp. Braithwadte (1909), 

78 li. J. K. B. 733. 

197. Duty as to condition — Must not be likely 

to cause danger.] — By Ixicomotives on Highways 
Act, 1896 (c. 30), 8. 0 (1), the Local Covernment 
Board is empowered to make regulations with 
respect to the use of light locomotives on high- 
ways, A tlicir construction, & the conditions 
under w^hich they may bo used. By sect. 7, 
” A breach of any . . . regulation made under 
this Act . . . may, on summary conviction, be 
punished by a fine not exceeding £10.” By 
Motor Cars (Use & Construction) Order, 1904, 
Ai-ticle II., clause 6, mode under sect. 6 of the Act 
of 1896. ” 'rhe motor car A all the fittings 

thereof shall be in such a condition as not to cause, 
or to be likely to cause, danger to any person on 
the motor car or on any highway.” A motor 
lorry, being a light locomotive witliin tlie meaning 
of the Act A a motor car wdthin the meaning of the 
Oi-dcr, was being driven along a liighway. 
Through no fault of if s owners the lorry w^as in 
sucli a condition as to cause danger to persons on 
tlie lorry in that one of its axles was defective. 
The axle broke, A a wJieel came oH‘ A damaged 
another velnclc. In an action by the owner of 
the damaged vohi(4e against the owners of 
tlie lorry for a breach of Article II., clause 6, of 
the Order : — Held : it was not intended by the 
Act or the Order that every one injured tlirougli 
a broach of the Order sliould have a right of action 
for damages ; hut tli<‘ duty imposed by the Order 
was a public duty only to be imforceil by the 
l)cnalty imposed for a breach of it, A not other- 
wise. — Phh.lips V. Buri'ANNiA Hygienic Laundry 
Co., [1928] 2 K. B. 882 ; 98 L. J. K. B. 5 ; 129 
L. T. 777 ; 89 T. L. R. 530 ; 68 Sol. Jo. 102 ; 21 
I.. G. R. 709. C. A. 

Annotation '* : — Refd. Britamiia Tlyffionlo Lnnndrv Co r. 

Tlioniycroft (1925), 94 L. ,J. K, IJ. 858. Mentd. (iu>lor 

& 1*01)0 r. DaYjo8, [1921] 2 K. B. 75. 

Speed.] — See Sub-sect. 4, A. (a), jio.*?/. 

Regulation of traffic generally.] — See Part I., 
ante. 

Excessive weight & extraordinary traffic.] — See, 
generally, Highways, Vol. XXVI., pj). 460-475, 
Nos. 1762-1885. 


vSuB-H]<xT. 4 . — Offences and Penai/ites. 

A. Offences. 

(a) Exceeding Speed Limit. 

See Motor Car Act, 1908 (c. 36), s. 9. 

198. Evidence of speed— Untested watch.] — 

Evidence held admissible. — G orham v. Brice 
(1902), 18 T. L. U. 424, D. 0. 

199. Opinion of one witness— Speed time 

with stop watch.] —Upon the hearing of an 
infonnation under Motor Car Act, 1903 (c. 80), 


PART V. SECT. 3, SUB-SECT. 4. 
—A. (a). 

d. Emdrnre of speed — Sujfftcienc 
% — Constables outside '* trap."]- 

KIOIIT r. DUMnAlVrONSlURB 1*BC 


coratok-Fjhc^l (1910), 47 Sc. L, H. 
699.- SCOT. 

e. .1 — Waioirr v. 

Mitohktl, ri9101 S. C. (J.) 94 : 47 
Sc. L. 11. 099 ; 11910] 2 S. L. T. 30 ; 


6 Adam, 287. -SCOT. 

f. Speed exceeded out- 

side speed limit laws .} — Yeaman r. 
Jamiwon, [1910] S. C. (J.) 8.— SCOT. 

Evidence of one 
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s. 9, for driving a motor car on a public highway 
at a speed exceeding twenty miles an hour, a police 
sergeant proved that he placed a i3olice constable 
at a certain xmint on the road & stationed liimself 
on the same road at a distance of a quarter of a 
mile from the constable ; that, when the motor 
car passed the constable, the constable signalled 
to him & he immediately started the second hand 
of his stop watch & stojiped the same when the 
car passed him ; & that the time taken by the car 
between the two pomts as shown by Ids stop watch 
was 31 seconds, or at the rate of t^venty -eight 
miles an horn*. 

TJie stoi) watch was produced in ct. A not 
objected to. The only evidence as to the rate of 
Hjiced was that of the xiolicc sergeant, who gave 
evidence of the time as shown by his stop watch. 
Deft, having been convicted : — Held : tbc evidence 
of the jiolice sergeant was not evidence of his 
“ opinion " merely, but was evidence of the fact 
recorded by Jiis stoj) watch as to the time taken 
in travelling over tlio distance, & therefore deft, 
was not convicted “ merely on the opinion of 
one witness as to the rate of speed ” within 
Motor Oar Act, 1903 (c. 3(3), s. 9 (1).— rnAN'CQ v. 
Marks (190(3), 94 L. T. 577 ; 70 J. P. 21(3 ; 
22 T. L. It. 432 ; 50 8ol. Jo. 377 ; 4 L. G. U. 
503 ; 210ox,C. 0. 157, D.C. 

200. Evidence cf identity of driver - Person driv- 
ing at end ot “trap,”]— (1) Deft, ivas convicted 
under Motor Car Act, 1908 (c. 8(5), s. 9 (1), of having 
driven a motor car at a speed e.vceeding the legal 
limit of twenty miles an hour. 'The evidence W'as 
to the ellect tliat twfi constables were stationed at 
the seventh milestone k two other constaliles at 
the tliird Tnllestono from St. AlhaiLs, at which 
latter rnilest/one the car was stopped, which deft, 
was then driving, the ciuiufl'our sitting beside him. 
Deft, hold a licence for driving. I^ie car traversed 
the distanci* between the tw^o mileston«‘S at the 
rate of twenty-eight mihis an hour. Deft. di<l 
not give evidence : — Held : t lie re w'as eiidencc 
that deft, bad driven the car over the whole dia- 
stance as alleged, upon w'hich tin' just ices could 
convict him. 

(2) TJic notice under s. 9 (2) of the Act, of the 
intended jirosecution alleged the oOence to have 
been committed between Markyatc A: St. Albans, 
tw'o jdaccs w^hich were between ten k tw<*nty 
miles apart livid : as <lcft. was not misled by 
it, tlie notice W'as valid, — P krkskord r. St. 
Aijians .7.T. (190.5), 22 T. L. K. 1 ; saft iwm. Ex p. 
Berkspoud, (59 J, P. Jo. 520, D. C. 

201. Notice of intended prosecution — Necessity 
for— Offence by heavy motor car.J — Motor Car 
Act, 1908 (o. 8(5), s. 9 (2), only requires warning 
or notice of an intended prosecution to bo 

in the case of an offence against that sect, itself. 
To drive a heavy motoi car at a speed exceeding 
twelve miles an hour is an olfence, not against 


Motor Car Act, 1903 (c. 36), s. 0 (2), but agai^t 
the regulations contained in the Heavy Motor 
Order, 1904, as subsequently amended ; which 
regulations were made under Locomotives on 
Highways Act, 1896 (c. 86), s. 6, as extended by 
Motor Car Act, 1908 (c. 30), s. 12 (2). It follows 
that no warning of an intoudetl jirosecution for 
such an ofTonce is required. — Staunton r. Coates 
(1924), 94 L. J. Iv. B. 95; 182 L. T. 199; 88 
J. P. 193 ; 41 T. L. K. 88 ; 69 Sol. Jo. 126 ; 28 
L. G. K. 6 ; 27 Cox, C. C. 603, D. C. 

202. Sufficiency of.]— Beresfoud v. St. 

Albans J J., No. 200, anh', 

203. .] — A statement by a constable 

wdio stops the driver of a motor car that he thinks 
tlie driver is exc(*eding the speed limit, but that if, 
after he had compared the time w itli that taken by 
anotlic*’ constable tlireo miles away, it appeared 
that Lie driver had not exceeded the speed limit 
over those three miles he would hear nothing 
further about it, is a sulUcumt warning to the 
driver of an hit ended prosecution to satisfy the 
requirements of Motor Car Act, 1908 (c. 8(5), 
8, 9 (2 ). — Jehsopp V. (’LARKE (190S), 09 L. T. 28 ; 
72 J. P. 858 ; 24 T. L. R. 072 ; 6 L. O. R. 680, 


D. O. 
204. 


Notice of Intention to report for 


driving dangerously.] — Applt ., wficn he w'as (invim 
a motor cj’cle along a public highwvay at twenty- 
eight miles an hour, w^as slopped k w’as intormed 
by a police ofiiciT that hc> was driving too fast k 
would be report/od for driving to the danger of tlie 
laiblic. This is an olfence under Motor Car Act, 
1908 (c. 36), s. 1. No further warning was given 
to apjilt. elt her orally or in writing. Gn a.n 
information against ajiplt. under sect. 9 (1) ol the 
Act for driving at a speed e\( eedhig twenty miles 
an hour, be contendod tliat ho liad vot'oived no 
w^urmng or notice as iviiuired by sect. 9 (2). "he 
justices held that the warning given t.o {qiplt. at 
the time wdion he was stopped was sutVvcKmt, 
they convicted him x~Ueld : there was no w'arn- 
ing of an intended jnosecutioii as riMpured by 
sect. 9 (2), k the conviction must, he quashed.— 
Pahktos V. COT.IO (1922), 127 L. T\ 152 ; 86 .1. 1, 
122 ; 20 L. G. R. 468 ; 27 Cox, (k C . ulh, D. C. 

205 Service of -Delivery to porter at 

block of flats.]— Notice of an mterulcd prosecution 
under Motor Car Act. 1908 (e. 36), s. 9 for exceed- 
ing the speed limit wais delivered by a iinhce 
olTieer to the porter of a block of llat.s, where the 
driver of the car residoil, at the Hats. I lie 
told the porter t he jiiirpose of the notice : ~~Hvia : 
there was some evidence upon which t4i<‘ justices 
could find that notice of intended prosecidion bad 
been sent to the driver wdthm s. 9 (2) (lie Act.— 
Martin v. Buoom.an (1909), 78 J. P. 481; -..i 
T \j R. 783, D. C. 

206. Obstruction of pollco In execution of duty 
Giving warning of police trap.] — Two constables, 


witnetis must hr carroborafrd.] — .Taaie- 
BON V. HoOTT, fl914] B. C- 
'll Sc. L. II. 808 ; [193 4] 2 S. L. T. 
186 ; Adam, 629. — SOOT. 

202 1. Notire of intended prosecution 
—A'umrienev of.]— i'lrRmriK v. Btkvkn- 
HON, 11907] B. O. (J.) 44 Be. 

L. R. 965 : 15 S. L. T. 324. — SCOT. 

202 li. — IluoTiKS r. 

NimMO, [1910] B. C. (J.) 45.— SCOT. 

202 lii . ■] — In O' prosecution 

for n contravention of Motor Car Act, 
190.3, e. 9, which imposes a speed liinit, 
prosecutor must prove that tlie nainlngr 
or notice ot the intended prosecution 
renulrod by the sect, was given to too 
accused ; & a conviction without ku<^ 
proof l0 bad.— Dickson v. Stevenson, 
[1012] S. a (J.) 1.— SOOT. 


h Bye-law of council limiting speed 
of motor cars — Made tnulrr pro- 
visions of hiic-lau>- Jnronsisfcncy wiUi 
jiroinsiuris of sUttule — Validity /J/1 
Chapman v. WiimunET^HiuTc, [1926] 
V. L. H. 52.5 ; 47 A. L. V. 38 ; 31 
Arpn'S h- R- — AUS. 

jj ] — Brown 

Trinsfek Co. r. Townstiknt* (Bask.), 
[1927] 1 W, 4V. K. 910.— CAN. 

1 B hen non-ohsercancr of speed hmd 
justified.] — In the ciise of a motor 
car, It may somothnea be not only 
desirable, but essential {fir the pm- 
poses of avoldiiiK civil liability t.era- 
porarlly to exceed a speed of 20 miles 
an hour to go upon what Is, pwna 
facie, the wrong side of the road. Jo 
do so may sometimes afford the only 


inctliod of avoiding a furious accidoni . 
— Hoark V. IWKRAIUTY (1926), 28 
W, A. L. R. 125.— AUS. 

m Whether powers of council re- 
fdricied by statute. }-~The gonoral powers 
of a borough couned to ivgulate pie 
speed of motor <“nra while travelling 
on M»o streets of Die borough wen' not 
restricted bv the provMons regarding 
the speed limit contained In Motor 
ReguJ vtion Act, lltUO. s. 1) (rc-euacted 
in 1908 Act. a. aD.-VtK.-iTON ^ 
Fraser, [1917] N, Z. L. R. o49. 
N.Z. 

n. Bea5onaJnhivnf.]—K borough 

byo-law which T>rohlbits the driving of 
a motor car at a greater speed than 
twelve miles an hour is not necossarilv 
unreasonable, but It becomes uiu’oasoii- 
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Sect. 3. — Light locomotives and motor cars : 
acct. 4, A. (a) & (6).] 

having measured certain distances on a road much 
frequented by motor cars, were watching in order 
to ascertain the pace at which each car passed over 
the measured distance, with a view to discovering 
whether it was proceeding at an illegal rate of 
speed. Resp. gave a warning of this fact to 
approaching cars, which then slackened speed. 
There was no evidence that resp. was acting in 
concert with any of the chivers of the cars, or that 
any car when the wai'ning was given was going at 
an illegal pace : — Held : resp. was not guilty of the 
oft'ence ot obstructing the constables when in the 
execution of their duty within Prevention of 
Crimes Amendment Act, 1885 (c. 75), s. 2. — - 
Bastable V. LiiTrLE, [1907] 1 K. B. 59 ; 70 L. J. 
K. B. 77 ; 90 L, T. 115 , 71 J. P. 52 ; 23 T. 1.. B.. 
38 ; 51 Sol. .lo. 6 L. G. B. 279 ; 21 Cox, C. C. 
354, 1). C. 

^innotatum -Expld. Betts v. Stcvoim, [1010] 1 K. B. 1. 

207. -.] — Constables w'crc on duty 

observing & timing the speed of motor cars driven 
along a certain road with a view to the prosecution 
of the drivers of such cars as should be travelling 
at an illegal speed. Por that purpose they had 
measui’ed a certain distance along the road. The 
deft, warned the drivers of cars which were 
approaching the measured distance of the pre- 
sence of the constables & the puipose tor which 
they w'cre tlicre. There was evidence tliat at the 
time the wai-ning w’as given the cars were being 
driven at an illegal speed, <fc the drivers upon 
receipt of the warning slackened their speed A: 
proceeded over the measured distance at a lawful 
speed, whereby the constables, as deft, intiuided, 
were prevented from obtaining such evidence as 
w’ould be accepted as suflficient in a police ct. that 
the drivers of the cars were committing an ollence : 
— Held : deft, had w ilfully obstructed tlie con- 
stables in the execution of their duty within the 
meaning of I’revention of Primes (Amendment) 
x\ct, 1885 (c. 75). 

In my 0 ])inion a man who, finding tliat/ a car 
is breaking the law% warns the driver, so that the 
speed of the car is slackened. A: the police are 
tliereby prevent/ed from ascertaining the speed 
& so are prevented from obtaimng tiie only 
evidence upon which, according to our experience, 
cts. will act with confidence, is obstructing the 
police in the execution of tbeir duty. . . . How- 
ever, nothing that 1 now say must be construed 
to mean that the mere giving of a warning to a 
jiassing car that the driver must look out as there 
is a police trap ahead will amount to an obstruction 
of tiie police in the execution of tlieir duty in the 
absence of evidence that the car was going at an 
illegal speed at the time of the warning given 
(Loud Axveb.stone, G.J.). — Betts v. Stevems, 
[1910] 1 K. B. 1 ; 79 L. .1. K. B. 17 ; 101 L. T. 


564 ; 73 J. P. 486 ; 26 T. L. R. 5 ; 7 L. O. B. 1052 ; 
22 Cox, C. C. 187, D. 0. 

Penalties — Indorsement of licence.] — See 

Nos. 234, 235, 2^osL 

(b) BecJdess or Da^igeroiis Driving. 

See Motor Car Act, 1903 (c. 36), s. 1. 

See Cbiminal Law,Vo 1. XV., pp. 863-865, Nos. 
9178-9490. 

208. What may be taken Into consideration — 

Trafllc on highway.] — By Light Locomotives on 
Highways Order, 1896, Article 4 (1), no person 
shall drive a light locomotive at any siieed that is 
greater than is reasonable having regard 

to the traftio on the highw'ay. Applt. drove his 
motor tricycle at a speed from 18 to 20 miles an 
hour along a highway, but there was no direct 
evidence that any traffic was interrupted, 
fered with, incommoded, or affected. The 
justices found that the speed was excessive, having 
regard to the traflic on the highway : — Held : the 
justices were light in convicting, as the words 
“ Having ri’gard to the traffic on the highway 
meant liaving regard to the traffic on the road, 
& not to the traffic in the immediate vicinity of 
the motor.' — Smith v. Boon (1901), 84 L. 593 ; 
65 J. r. 486 ; 49 W. B. 480 ; 17 T. L. B. 472 ; 45 
Sol. .lo. 485 ; 1!) C:ox, C. C. CDS, D. (’. 

nnolations Maylievv v. Sutton (BntC- 71 L. J. 

Iv. B. 4t). Refd. p. Stone (19(H)), 7.5 .T. 1 . ■Hi. 

209. What might reasonably be 

expected.] — Tlu* driver of a motor ear w'as con- 
victed hefori‘ justices under Motor Car Act, 1903 
(e. 36), 5 . 1 (1 ), of driving the car on a certain public 
higliw'ay “ at a speed wdiich was dangerous to the 
public haling regard to all the circumstances of 
the case.” At the hearing of an appc'al to the 
quart(T sessions evidenrt* was given by resp. as 
to the traffic wiiich niiglit r(*asonably be expected 
to he on tlie highway, although tlie admission of 
any evidenci^ as to liypothetical traffic was objected 
to by applt. : — Held : the evidtuice w'as properly 
admitted. — E lwes v. HiH’Kins, [1906] 2 K. B. 1 ; 
75 L. .1. K. B. 450 ; 91 L. T. 547 ; 70 J. P. 262 ; 
4 ].. C. B. 015 ; 21 ('ox, C. C. 133, D. C. 

210. - - Passengers on highway.] — To con- 

vict the driver of a motor car of the offence of 
driving it at an excessive speed ” to the common 
danger of pass<‘ngers ” on a highway, contrary 
t<» Liglit Jjoconiotives on Higliwnys Order, 1890 
(c. 30). s. 1, Article 4, it is not necessary to prove 
that there were passengers on the highway, -y- 
Mayhew V. Sutton (li>01), 71 L. J. K. B. 10 ; 80 
I.. T. 18 ; 50 W. R. 210 ; 18 T. L. 11. 52 ; 40 Sol. 
Jo. 51 ; 20 Cox, C. C. 110, D. C. 

211. Danger to person in car.] — Applt. 

having refused to pay toll for a motor car, resp., 
the toll collector placed himself in front of the car 
to prevent it proceeding. Having been warned 
to stand clear, resp., afl-er tJie car was in motion, 
liung on to the side of the car, was carried along, & 


able if it ie extended indlKcriniinatelv 
to all fitroets of the horonj-h at all 
tlniCH, thereby tnch]<lhlj^ plaeo3& times 
at \\hieh there is little or no IratBc. — 
I.sous r. (jOuuh, Htjj.waut r, Lajikin, 
11918] N. 2. L. J{. 276.-— N.Z. 

o. .] — Wksturook V. 

IxxES-JoxES, []!)28] N. Z. L. K. 40. 

—N.Z. 

p. Whcfhrr ultra fires viunici- 

Si’EWAitJ’ ToorK’U, fl9U8] 
•s. C. (J.) 8 : i:. Sc. L. K. 2.'),') , 10 
S. L T 622. -SCOT. 

q. Hufflcicnry of eomjilaint against 
jterson exeetding speed hmit)— Co.v- 
NEJ.t, V. Mitciielc, [1900] S. C, (J.) 13. 
— SCOT. 


PART V. SECT. 3, SUB-SECT. 4. 

— A. (b). 

208 i What mag he taken into 
enneideralion — 7'raffie. on htghuay.] — 
t'HAMMKN t’. GIIJVIOUK, 11914] V. L, il. 
455.— A US. 

208 ii. .]— B. V. Ent- 

LK, 11027] 2 D. L. B. 558 : 47 
Can. (.'rim. Cas. 121 ; 50 N. 8. It. 181. 
—CAN. 

208 ili. .1- B. (CAHir.T.) v. 

Brnux J,T., [1004] 1. K. 608.— IR. 

208 iv. — .]— WnsTBitooK v. 

Inxes-Jonjus, [1028] N. Z. L. 11. 40. — 

N.Z. 

208 V. .] — 11. V. Be Kock, 

[1018] E. D. L. 221.— S. AF. 


210i. — — - Passengers on highway,]-— 
'ho driving of a vehicle on the puhllo 
:reet In a e.ulpablo & ro(’-klp88 manoor, 
hereby injury to property Is caused, 

; not a crime by the common law or 
Odtlniul, unless the driving: is to the 
auffor of the IIckcb - M‘ Ai.lihteb v 


3 . L. II. 734 

r. Power of 
'J'o suspend 
OWKH, [1025] 


[1007] ri. (J. (.f.) 0.5 ; 44 
15 S. L. T. 70.— SCOT. 
court of peitv sessions 
heenee .] — Buckley v. 
] V. E. K. 530 : 47 


AUS J . , 

t. Whether accused liahle crimi~ 
nally.] — The driver of a motor car 
must show reasonable care towanls 
other UBors of a highway. If ho oia- 
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af^r having asked applt. to stop fell off & was 
injured. The speed of the car was reasonable 
& no danger was caused to any one but resp. 

The justices convicted the applt. of reckless 
driving under Motor Car Act, 1903 (c. 36), s. 1 (1) : 
— Held : tho conviction was wrong. — Thoughton 
V. Manning (1905), 92 I.. T. 855 ; 69 J. P. 207 : 
53 W. R. 493 ; 21 T. L. R. 108 ; 3 L. G. R. 518 ; 
20 Cox, t'. C. 861 ; m(b vorn. Houghton v. 
Manning, 19 Sol. Jo. 146, D. C. 

212. Speed of car — Defendant charged 

with driving “ in manner dangerous to public.**] — 
Upon tlie hearing of an information under Motor 
Car Act, 1903 (c. 36), s. 1 (1), against the driving 
of a motor car for liaving driven tlie motor car 
on a public highway “ in a manner wliich was 
dangerous to the public,” evidence of tho sp<hhI at 
which the motor car v'as driven is admissible & 
may be taken int/O consideration by the justices, 
although tho sub-sect, makes it a separate At 
distinct offence for a person to drive a motor car 
on a public highway “ at a speed which is dangerous 
to the public.” — Uargueaves v. Bai.hwin (1905), 
93 L. T. 311 ; 69 J. P. 397 ; 21 T. L. R. 715 ; 
3 L. G. R. 973, D. C. 

213. .]-— Radi of applts. drove 

a motor charabanc at a speed in excess of the 
speed limit on a public highway for a distance 
of 2 miles, within which distance there were 15 
roads converging on the highway, making at one 
point dangerous cross roads, Ac two railway 
stations with entrance's abutting on the highway. 
Ajijdts. were charged under Motor (*ar Act, 1903 
(c. 3(5), B. 1 (1), with having driven in a manner 
<hing('rous to tlie public liaving regard to all the 
circuriistances of the case, including tlie nature, 
ccuulilion Ac use of tlie highway, A to the amount 
of traffic wliich actually was at tlu' time, or ■which 
luigiit reasonably be exiiected to be, on the 
Ingliway. Apjdts. w^ere convicted : — Held: there 
was ('vidi“nc(‘ to support the conviction, notwith- 
standing that the evidence showi'd that applts, 
might also have committed the offence of driving 
at a speed which was dang<‘rous to th<* public. — 
Reuesfoud V. Riciiahd.son, [1921] 1 K. H. 243 ; 
90 L. J. Iv. B. 313 ; 121 1.. T. 271 ; 85 .T. P. 60 ; 
37 T. U. 11. 53 ; 18 L. G. R. 855 ; 26 Cox, C. C. 
673, 1). C. 

214. Whether bar to conviction 

for exceeding speed limit.] — 3’iie driver of a motor 
car was convict-i’d under M<dor Car Act, 1903 
(c. 36), s. 1, of driving his motor car in a manner 
which was dangerous to the public. Evidimce 
was given as to speed, A the <piestion of speed, 
besides other eircumstanees, was taken into eon- 
sideration on such conviction. Ho was then 
charged on a second information with driving liis 
car at a speed exceeding 20 mil(!S an hour, con- 
trary to Motor Car Act, 1903 (c. 36), s. 9 : — Ilcfd : 
as the question of speed had been taken into 
consideration on the conviction under s<‘ct. 1, 
tlie conviction was a bar to a conviction und(*r 
sect. 9 for driving at a speed exceeding 20 miles 
an hour. — Welton v. Tanedorne (1908), 09 L. T. 


668 ; 72 J. P. 419 ; 21 T. L. R. 873 ; 0 L. G. R. 
891 ; 21 Cox, C. C. 702, D. C. 

215. Defendant charged with driving 

** at speed dangerous to public.”] — Proof of the fact 
that a motor car is driven through a village at 
the rate of 23 miles an hour is evidence that will 
support a conviction under Motor Car Act, 1903 
(c. 36), 8. 1, for dri\dng a motor car, on a high- 
way, at a speed which is dangerous to tho public, 
having regard to all t he circuuistances of the case. 
—Ex p. Stone (1909), 73 J. P. 414 ; 25 T. L. R. 
787, D. C. 

216. Validity of conviction — Single conviction 
for more than one offence — Speed or manner 
dangerous to public.] — 3'hc ]irovisions of Motor 
(’ar Act, 1903 (r. 36), s. 1 (1), prohibiting tho 
driving of a motor car “ at a spood or in a manner 
which is dangerous to the public ” create two 
distinct offences ; A a conviction for dri\'ing a 
motor car ” at a speed or in a manner which was 
dangerous to tho public ” is therefore bad for 
duplicity. — R, v. Wells, ETC., .TJ., Ex p. Clifford 
(1904), 91 L. T. 98 ; 68 J. P. 392 ; 20 T. L. R. 519 ; 
2 L. G. R. 913 ; 20 Cox, C. C. 671, B. C. 

.-innntationn • — Expld. IlarKivavcR v. Baldwin (1905), 93 L.T. 

.311 Consd. Hf'rohfimi t' IlicliardRon, [1921] 1 K. B. 213 ; 

11. i’. donos, Kjl p Tbntnas, [1921] i K. B. 032. Reid. 

Exp. Bcccham, [1913] 3 K. B. 15. 

217. Driving recklessly & at speed 
dangerous to public.] — Appet. was summoned 
under Motor Car Act, 1903 (c. 36), s. 1, for, A 
convicted of, driving a motor car on a highway 
“ recklessly A at a speed which was dangerous to 
the public, having regard to all the circumstances 
of the case, including the nature, condition A use 
of the said highway, A to the amount of traffic 
which actually was at the time, or might reason- 
ably have been exix'ctod to be, on the said high- 
way ” ; — Hdd : as tin* driving of the car was one 
indivisible act Avhich might constitute both the 
oflVnees charged, tho conviction was not bud for 
duplicity. — R. v. Jones, Ex p. Thomas, [1921] 
1 K. B. 632 ; 90 L. J. K. B. 543 ; 12 1 U. T. 668 ; 
85 .T. P. 1 12 ; 37 T. L. R. 299 ; 19 L. G. R. 354 ; 
20 Cox, C. C. 706, B. C. 

218. Refusal by owner to give name & address 

of driver — Refusal of driver not condition precedent.] 

—A conviction of tlie owner of a motor car under 
Motor Car Act. 1903 (c. 36), s. .3 (1), stated that 
deft, did unlawfully refuse to give tlie name A 
address of the piTson wdio at a sjitiCified time A 
place was driving deft.’s motor car, such name A 
addro.ss being required in order that proceedings 
might be taken against him under Motor (.'ar Act, 
1903 (c. 36), s. 1, A rule 6, Art icle 1 , of the Statutory 
Rules A Orders, 1904 : — Ndd : the conviction was 
had, in t Jiat it did not stat i; what offence the driver 
of the motor car was alleged to liave committed. 
It was not a condition jirecedent to tho obligation 
of the owner of a motor car to give the name A 
aildre.ss of the driver of liis car that the driver 
should yireviously have been asked for A should 
have refused to give his name A aildress. — R. v. 
Hankey, [1905] 2 K. B. 687 ; 74 L. J. Iv. B. 922 ; 


rwards this duty, ho is criniiiially 
liable for the coiisoqiiotioes of lus acts. 
- — McCarthy v. 11. (Hask.) (1921), 
C2 S. C. H. -10 ; [1921 J 2 W. It. 7.51 ; 
35 Can. Criui. (Jas. 213 ; 61 D. L. 11. 
170.— CAN. 

a. TAahilily of oiimcr of car for reck- 
less driinnu t'f servant.] — Varaj Lall V. 
It. (1921), 1. L. R. 51 Calc. 948.— IND. 

b. Taxicab driver requested to use 
spectaclcb when driving}— Failure to do 
80 — Efficiency not ap^eciably affected 
by defective cyesioht — Liability for negli- 
gence .] — R. V. Abas Mirza (1918), 


1. L. R. 12 Bom. 396.— IND. 

c. Validity of convuAion — Several 
offences charged in suvimnns .] — It. v. 
Cavan JJ., [1914] 2 I. R. 1.50. — IR, 

d. f ndorsation of licenre.] - CxMvnhiLX, 
V. Strachan, [1927] N. I. 220. — IR. 

o. .] — Beit. v. Mitchell, 

[1905] 8 F. (Ct, of Scss. (.1.) 15 ; 43 Sc. 
L. R. 53 : 13 H. L. T. 494.— SCOT. 

f. .] — Wbero a person holding: 

a licouce under Motor Car Act,, 1903, 
has been convicted of a first olicnoo 
uinlor sect. 1 of that Act the Bhedlt 
is bound to order indorsation of his 


iK'cnco ; & It is not witldn the power 
of tho ct. of appeal, standiiiff the con- 
viction, to alter tho Rontenco by ordor- 
Inff tho removal of the Indorsation. — 
Cromwell v. RExVtox, [191 1] S. C. (.1.) 
8(5 ; 48 Sc. L. R. 823 ; [1911 ] 2 S. L. T. 
53 ; G Adam, 498, — SCOT. 

p. Neeessity to specify modus of 
negligence .] — Todrick v. De.nnelar 
(1901), 7 F, (Ct. of Sess.) (J.) 8; 42 
Sc. h. R. 199 ; 12 S. L. T. 573,— SCOT. 

h. .] — IIoDGEUT V. Durban 

Inhfeotoh op Police (1925), 40 

N. L. R. 184.— S. AF. 
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Street and Aerial Traffic. 


Sect, 3 . — Light locomotioes and motor cars : Suh- 
scct. 4, A. (6), (c), (d), (e), & S,] 

93 L. T. 107 ; 00 J. P. 219 ; 64 W. R. 80 ; 21 
T. L. K. 409 ; 3 L. G. R. 654 ; 21 Cox, C. (1 1 ; 

nom. H. V. IIankey, etc., JJ., Ex p. Craven 
(Eabe), 49 8ol. Jo. 419, D. C. 

Annotahona : — Apld. K. r. Chancellor, Exp. Hassall (190.'»), 

69 .1. I\ 383. Refd. Ex p. Boocham, [19131 3 K. B. 45 ; 

Pomton V. Cox (192G), 136 L. T. 606. 

219. Failure to give information leading to 

Identification of driver — Conviction must aver 
offence committed by driver.] — The con\-ict.ion 
t)f an owner of a motor car “ for that he . . . then 
being the owner of a registered motor car, H 740, 
on being duly required so to do, failed to give 
information to lead to the identification of the 
per.son or persons driving such ear at . . . on . . . 
contrary to Motor Car Act, 1903 (c. 30), s. 1 (3),” is 
bad, in that it does not aver tliat the chiver of sxich 
car had committed an offence under Motor Car 
Act, 1903 (c. 30), R. 1. — P. V. Chancellor, Ex p. 
Hassall (1905), 69 J. 1\ 383 ; 3 L. C. R. 1012, 
D. C. 

JnnoUUion .-—Reid. Ex p. Bccchaui, [lyi.'l] 3 K. B. 4.6. 

220. .]— R. V. Hankey, No. 218, 

ante. 

221. Sufficiency of general 

averment.] — In the conviction of the o'wmer of a 
motor car under Motor Car Act 1903 (c. 30), 
R. 1 (3), for refusing to give information which may 
lead to the identification of th(‘ driv(‘r, it is suffi- 
cient to state generally that the driver had com- 
mitted an offence, under Motor Car Act, 1903 
(c. 30), s. 1 (1) without more jiarticulaiiy R])ecifying 
that offence. — Ex p, Bkecham, [1913] 3 K. B. 46 ; 
82 L. J. K. B. 905 ; 109 I.. T. 442 ; 29 T. L. R. 
58(5 ; 23 Vox, C. C. 571 ; 77 .T. P. .To. 280, D. V, 

222. Aiding & abetting commission of offence — 
Person in control of car.]— A jiorson who has 
aided A abetted the commission of an offence 
jiunishablc on summary convi(lion may, under 
Summary Jurisdiction Act, 1848 (c. 43), s. 5, be 
convicted upon an mformation which cliaT-gos him 
with ha6ing committed the offimce as laincipal 
offender. 

Applt. appealed to quarter se.ssioiis against a 
conviction for unlawfully dii6ing his motor car 
at a speed dangerous to the jiublic. At the 
liearing of the appeal there was a corilhct of 
evidence as to wiiether the car was being driven 
by ajiplt. or by a lady s(iat<‘d by his side in the car. 
TJie quarter sessions, without deciding whether 
applt. was himsiif driving the car, dismissed the 
appeal, lindiug as facts that if tlie lady w’as driving 
she was doing so with the consent A approval of 
applt., W'ho must have known tliat the spt!ed was 
dangerous, A wlio, being m control of tJie car, 
could, A oiiglit to, have prevented it i—Hcld: 
there was I'vidence on wliich applt. could be 
convicted of aiding A abetting the commission of 
the offence.- -Du Cno.s v. Lamboukne, [1907] 1 
K. 13. 40 ; 76 L. .T. K. B. 50 ; 95 L. T. 782 ; 70 
J. V. 525 ; 23 T. L. R. 3 5 L. G. K. J20 ; 21 Cox, 

C. C. 311, i). C. 

Anvotaiiona — Consd. Oould r. Iloairhtori, 11921] 1 K. B. 

.609. Refd. Provincial Motor Cab Co. v. Dnniilntr (1909), 

101 L. T. 231 ; HaiiiBOu t\ Aitchlsoii, [19121 A. C. 811 ; 


Pratt V. Patrick, [1924] 1 K. B. 488 ; Pickup r. United 

Kingdom Dental Board, [1928] 2 K. B. 469. Mentd. B. 

V. Do Marny (1906), 96 L. T. 159. 

Penalties — Indorsement of licence.] — See No. 

233, post, 

(c) Failure to Illuminate Identification Plate. 

See Roads Act, 1920 (c. 72), s. 6 ; Road Vehicles 
(Registration A Licencing Order) 1924. 

223. Criminal Intent unnecessary — Liability of 
owner for act of servant.] — Applts., a limited co., 
wiio W’ere motor cab proprietors, were convicted 
before a magistrate of aiding A abetting a driver 
in their service in using a motor cab in contra- 
vention of Ai't. 11 of the Motor Car (Registration A 
JJcencing) Order, 1903 on the following facts : 
Tlie driver was using a motor cab more than one 
hour after sunset having a lamp, which was lighted, 
hanging too low to illuminate the identilication 
plate. Tlie motor cab was fitted with a proiier A 
permammt bracket on which to hang the lamp. 
Applts. liad in their service a foreman, who was 
charged by them with the duty of seeing that the 
cabs left their premises in such a condition as to 
comply in all respects with the Motor Car Acts, 
1806 (c. 3(5) A 1993 (c. 36) A the regulations of the 
Board of 'rradc* made tliereunder. The magistrat<‘ 
found tliat applts. w^ere careless in not seeing t o it 
that a x»i'oper lamp was tixed on the cab . — Held : 
there was evidence on which apjilts. might be 
convictc'd of aiding A abetting thc-ir driver in 
committing a brcuich of the above regulation.— 
Rroauncial Motor Cab Co., Ltd. v. Dunning, 
[1999] 2 K. B. 599 ; 191 I.. T. 231 ; 73 J. P. 387 ; 
7 Ij. (t. R. 7(55 ; 22 (\)X, ( ■. C. 15[) ; sub nom. i*RO- 
viNOTAL Motor Cab Co. v. Dunning, Kynaston's 
Casio, 78 L. .T. K. B. 822 ; sub ■nom. PivOviNcrAL 
Motor Cab Co. Dunning, Parser’s Cake, Same 
V. Sajmk, Kvnaston’s Cake, 25 T. L. R. 64(5, D. C. 
Annotation : — Mentd. Djokesou r. Mayes., [1910] J K. B, 4.62. 

224. Whether offence under Motor Car Act, 

1903 (c. 36).] — Resp. h.Tving been convicted of 
using a motor car at niglit on a public highway 
without having a lamp burning on the back of the 
car as required by Aiticle XL of the Motor (!ar 
(Registration A Lieencmg) Order, 1 5)9:5, was 
called upon to produce his licence tor the purposes 
of indoLsement, A, having failed Gi do so, he w'as 
charged with the cotiimission of an offence under 
Motor Car Act, 1993 (c. 3(5), s. 4. The .iuslices 
dismissed the e barge ; (1) resp. should 

have been convicted, as the offence of whie-h he had 
been convicted was an offence under Motor Car 
Act, 15)93 (c. 3(5) ; (2) it was also “ an offence in 
<-onnection with the ilriving of a motor oar.” — 
Brow n v. Crossley, [1911] 1 K. B. 693 ; 89 L. J. 
Iv. B. 478 ; 194 L. T. 429 ; 75 J. P. 177 ; 27 
T. \j. R. 194 ; 9 L. G. R. 194 22 Cox, C. C. 402, 

D. C. 

Annotations : — As to (J) Apld. Printz r Htmoll, [1912] 2 

K. B. 611. FoUd. .SiinmoiulH r. Pond (1918). 88 L. .T. 

K. B. 8.67. As to (2) Apld. Wliito v. JaokBOu (191.6), 81 

L. .). K. B. 1990. 

225. .] — Aii])lt. was charged under Ai’ticlo 

IT. of the Motor ('ar (Registration A Licencing) 
Order, 15K):5, with u.sing a motor cycle at night on a 
yniblic highway without having a lain]) burning on 


k. Whether recklessness or 'ncgli- 

(jencr need be wilful.]— W av on i\ 
Camtukul, [1920] H, C. (J.) 1 ; 67 

Sc L, IL 63 ; [1919] 2 S. L. T. 233.— 

SCOT. 

PART V. SECT. 3, SUB-SECT, 4. 

— A. (c), 

l. Failure to hep tail lamp lighted.] 
— Loc’h r. Dkakin, Ex p. Dkakin, 


[1926] S. IL Q. 237 ; 19 Q. J. 1’. 

1()5.~AUS. 

m. Jl'helher mens ren neces- 

sarg In a proHCcution of the driver 
of a motor car for drivinir Iuh car with- 
out having: attached (.hereto a lamp 
exhibiting the rod light towards the 
rear prescribed by Locomotives on 
Highways Act, 1896, s. 2, & Motor 
Cars (l^Hc & Construction) (Hcotland) 


Order, 1904, Art. IT. (7) (i) -.—Held : 
the fort that the lamp was not burning 
per se rendered the accused guiltv ; & 
it was no defonee that he din not 
Intend to contravene the order, had 
siiowii no negligence, & did not know 
tliat his lamp, which had been lighted, 
had been blown out. — How'MAN r. 
Busselt., [1923] S. C. (J.) 32 ; 60 

8c. L. B. 363 ; 11923J S. L. T. 336.— 
SCOT. 
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the cycle so contrived as to illuriiinato every letter 
or figure on the cycle as required by the article : — 
Held : the offence with which appit. was ciiarged 
was an offence under Motor Car Act, 1903 (c. 3^0), 
s. 2 (4) & it was open to him under the sub-sect. 
to set up the defence that he had taken all stx^ps 
reasonably i:)racticable to prevent the letters A; 
figures which ought to have been illuminated b(‘ing 
obscured or rendered not easily distinguishable. — 
Printz V. [1012] 2 K. P. .oil ; HI 1^. .1. 

K. B. 905 ; 100 L. T. 880 ; 70 .T. P. 295 ; 28 T. L. K. 
396 ; 10 L. G. li. 665 ; 23 Cox, (\ C. 23, D. C. 

226. Whether “ offence in connection with the 
driving of a motor car.”] — ^B rown v. Cuossi.ev, 
No, 224, ante. 

227. Defence to proceedings— Aii reasonable 
precautions taken.]— P rintz v. Sewell, No. 225, 
mite. 

(d) Failure to Produce Licence. 

228. Failure to produce licence — For Indorse- 
ment.] — A bi’eachof Motor Cars (Use & Construc- 
tion) Ordi'r, 1904, Article IV., in allowing a motor 
car to stand on a highway so as to cause an un- 
necessary obstruction thereof is not an offence in 
connection with the driving of a motor car within 
Motor Car Act, 1903 (c. 36), s. 4 ; k thertdoi-e a 
driver who, after being convicted e)f that breach 
of the Order of 1904, rcKises to ])ro(luce his licence 
for the purpose's of indorsement cannot be con- 
victed of all offence under Motor C^ar Act, 1903 
(c. 36). — K. V. Yorkshire (West Uidino) JJ., 
Ex V. SiTACKLETON, [1910] 1 Iv. B. 439 ; 79 B. .1. 
K. B. 214 ; 102 L. T. 138 ; 22 Cox, C. 280; 
«R& nom. 14. V. Beavjoh A Ackroyd, Ex p. Suackle- 
TON. 74 .T. P. 127 ; 8 T.. C. B. 163, Y). C. 

Annotation ; — Expld. Bl’o^vu c. Ci'ossicy, fl91J] 1 K IL 

229. .] —Brown v. Crohsley, No. 

221, ante. 

230. .] —The holder of a driver’s 

lici'ncc under Motor Car Act, 1903 (c. 36), was 
convicted of having unlaw fidly used petrol for a 
])urpose oilier than one of those ex])ressly aiitlio- 
risi'd by the Motor Spirit (Consolidation) A (bus 
Bestrieiion Order, 1918, made under Kegiilations 
2F A 2.1 J of thv' Defence of the Iti'alm Begulations. 
Itc faded to produce his licenoo for indorsement 
as required by sect. 1 (1), of the Act : ~Hcld: 
as be bad been convicted of an “ offence in con- 
nection wdth the driving of a motor < ar “ within 
sect. 4 (1), of the Act., he was bound to produce liis 
licence for indoiseinont A sliould bi* convi<'t<'d for 
its nou-pi'oduclion under sub-sect. 2 of the same 
sect. — SiMMONPH V. Pond (1918), .88 U. J. K. B. 
857 ; 120 1;. T. 124 ; S3 J. P. 56 ; 35 T L. R. 187 ; 
17 L. O. B. 228 ; 26 Cox, C. 365, D. C. 

231 . “Person driving a motor car 

Licence demanded in court room.l— D amilton r. 

.lONEH (1925), 42 T. L. B. 148, D. C, 

(e) Other Casr.s. 

232. Failure to keep record of use of general 
identification mark— Use by employee without 
authority.] — Article XII. of t he Motor Car Regist ra- 
tion A Tdccncing Order 1903, provides that on 
'every occasion on W'hich the general identification 


mark (which by Motor Car Act, 1903 (c. 36), s. 2 
(4) (5), may be assigned to a manufactm’er of motor 
cars) IS used, the manufacturer shall keep a record 
of the distinguishing number on the identification 
pkato A of t he name A address of the person driving 
the car. 

Applts. were manufaeturers of motor cycles to 
whom a general idi'ntilicatlon mark had been 
a.ssigned. Their stoclc of motor cjcL'S was placed 
by them under the eluirgc of a man in their employ- 
UR'ut. 4''his man took out one of their motor 
C5’'eles W'ithout tlieir knowh'dge or authority A 
used it for his own private purposes. No record 
as required by Article Xll. w'as kept on the 
occasion of this user of the mol or t;ycle, A applts. 
were in consequent' charged with tlu' offence of a 
breacli of Article XI J. : — Held : as tlio user of the 
motor cycle was unauthorisc'd by A unknown to 
applts. t lu' failure to ke('p a record did not render 
tlu'm guilty of the offence charged. — PiiELON A 
MooRi;, JiTi). V. IvEiOL, [1914] 3 K. B. 165 ; 83 
L. .1. K. B. 1510 ; 111 L. T. 211 ; 78 .T. P. 247 ; 
12 (1. B. 950 ; 24 Cox, C. C. 234, D. C. 

Leaving car so as to obstruct highway.] — See Nos. 
236, 237, pod. 

Improper identification plate.] — See No. 238, 
jyost. 

Offences in regard to lights.] — See Nos. 239-211, 
post. 

Unlawful use of petrol,] — See No. 242, post. 

Drunkenness. I — See Criminal Justice Act, 1925 
(e. 86), s. 40. 


B. Peiiulties. 

See Boconudives on Highways Act, 1806 (c. 36), 
s. 7 ; Motor Car Act . 15)03 (c. 3(5). ss. B 1 1 (1). 

233. Indorsement of licence — Driving at speed 
dangerous to public — First offence.] — B. v. 
LandMAJcK (1001), (58 J. P. Jo. 5(58, 1), C. 

234,. Exceeding speed limit— Limit fixed 

under Parks Regulation Act, 1872 (c. 15) First 
or second offence.] — When* the driver of a motor 
car is convicted of a iiist or second oilence of 
exci'i'iJing a sjieed limit lixi'd in a lawful way othei 
than under Motor Car Act, 100.1 (c. 3(5), c.7m under 
rules inadi' tlu* (5onirs. ot ^Vorks A 1 ublic 
Buildings in eonueiTion with the regulalions pre- 
scribed by the l^arks Keguiatioii Act, 1872 (c. 16), 
the cl. before wdioni tie* convictii>n takes place 
has no powder under Motor (Jar 7 \c't, 1003 (c. 36), 
s. 1, to indorse on the convicted ])evson’s licence 
7 >art jculars of thi^ eonvdction. B- c- INIarshaM. 
E.c ]>. Cii vmberlain, [1007] 2 K. B. 638 ; 76 
L. .T. K. B. 1036; 97 L. T. 396; 71 J. P. 44,5 
23 T. B. B. (529 ; 51 Sol. .To. 592 ; 5 I/. U. B. 998 

21 Cox, (5. C. 510. 1). C. „ ^ onr. 

Annotation :~-Apld. R. a I'lo^vdon. [JDOO] 2 E. 1). 26J. 

235 . . . - — Third offence.] — A ct. 

before w'hom a person is convict, ed ol a tliiid 
offciR'o of diiving a motor car in a Royal park 
at/ a s])<Hid exct'odmy; hiiut proscribod by tJio 
iiarks regulations lias jiow^er to indorse tlie diivti b 
licence under iMotor 45ar .\Gt, 15103 (c. 36), s. 4, 
notwitlisiauding that the park.s regulations VJ'^' 
Bcribmg tlie speed limit W(*re not made until after 


PART V. SECT. 3, SUB-SECT. 4. 

- A. (e). 

n. Offence committed by drU'cr of 
motor car failivy to stop — Ihiiu of 
owner to give information— t'onnunm 
precedent to owner's luthdity.] -in 
order to impose fm the owner of ft ci^r 
a duty under Molor (’ar Act, L'la, 
8, 10 (3), “ to give any Information 
which Is ivltliln his jmiver to fuvo 
which may load to the Identification & 
approhcnslon of the driver,” tho fact 


it it Is alleged that tho driver had 
nmltted an offoneo a};.xinst sect. 10 
tho Aot must be eommunloatoil to 
' oTvuor. It is noi' n cunditif>ii 
'codent to the linhllity of tho owner 
u motor car to Rive tlie Inform.ation 
luired under sect. 10 (3) that (,he 
ver of tlie car must have ” refnsed 
give his naiiK' or addivHS,” or other- 
evaded identifloatioii as deserlhed 
the fiub-soct W'hen called ujion to 
BO by a memixcr of the police force.— 
rSH r. OiaMW'AUK, [1026] V. L. 11. 


1 78 : 47 A. L. T. 113 ; [1926] Argus 
L. R. 101. — AUS. 


». Duty of driver to souml horn — 
seeiiiy paisenyer ahyht from street 
-LialjUily fiw nrgh'genc.e.]-:^OKy\ 
Tincuv, [1918] 3 W. W. Tt. 332 ; 
Sask, L. IL 42'5 ; affd., [1919] 1 


p_ — — It, Is not necessary at 
all 'times tc in all circumstances for 
the safotv of the travelling public that 
a motorist should sound his hooter 
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Sect. 3 . — Light locomotives and motor cars : 
sect. 4, H.& C. ] 

the Motor Car Act, 1903 (c. 30), had come into 
force. — H. t Pj.owden, [1909] 2 K. 13. 209 ; suh 
nom. 13. V. Pt.owden, L'x jy. Biiaitiiwaite, 78 
J.. J. K. 13. 733 ; 100 J>. T. 860 ; 73 J. P. 206 ; 
25 T. L. K. 430 ; 7 I;. G. K. 684 ; 22 Cox, C. C. 
114, D. C. 

236. Leaving car so as to obstruct highway 

— Whether offence in connection with driving of 
motor car.] — Leaving a motor car unattended so 
as to cause an obstruction on a highway is not an 
offence in connection with the driving of a motor 
car, Sc, therefore, a conviction of the driver for 
so doing, cannot be indorsed on his licence under 
Motor Car Act, 1903 (c. 30), s. 4 (1).-— K. v. 
Lyndon, L'x ?». Moffat (1908), 72 .1. P. 227 ; 0 
L. G. R. 890, D. C. 

Annafnimn • — FoUd. Iv. V. Ytiik.MlilT'r (U'est Hiding) .TJ., 
Ex J). SlinckJcton, [lUlOJ 1 K. Jl. di;{‘J. 

237. .] — R. r. Yotikshihe 

(West Riding) .I.T., Ex 2^. SiiACKUiTON, No. 228, 
ante. 

238. Improper identification plate.] — Tlie 

driver of a motor car driving a motf)r car on a 
public highway tlie letters A figures on the identi- 
fication ])late of whic'h are not in accordance with 
the regiilations made by tlie Jjocal (Jovernment 
Roard by Aurtuc of Motor C'ar Act, 1903 (c. 30), 
s. 7, commits an offence under tliat statute. Sc 
therefore Ids licence may be indorsed under the 
provisions of Motor Car Act, 1903 (c. 3(5), s. 4. — 
R. V. CiLD, Ex 71 . McKim (1909), 100 J.. T. 868; 
73 .1. P. 290 ; 7 L. C. R. 689 ; 22 t'ox, C. C. 118, 

I) . C. 

Annotuluoi : — Refd. Brouu v. Crosdoj', flOll] 1 K. I). (>(»3. 

239. Offence In regard to lights — Driving 

without offside light.] — A conviction under 
Motor Cars (Use A Construction) Order, 1904 for 
driving a motor ear watliout a light is a con- 
viction for “ an offence in connection witii the 
driving of a motor car ” within tlie meamng of 
Motor Car Act, 1903 (c. 30), s. 4, Sc the justices are 
entitled iirifler tliat sect, to cause particulars of 
the conviction to be indoi’sed upon any licence 
under tlie Act lield bv the person so convicted. — 
Ex p. Sywes (1910), 103 L. T. 428 ; 76 .1. P. 33 ; 
27 T. L. R. 21 ; 9 L. G. 13. 151, 22 Cox, C. C. 340, 

J) . C. 

AiinotiitUms Apld. White V Jackson (liUJ). R4 L J. K. B. 
11)00. Refd. Blown X. t'lossicy, (FJlll 1 K. B. 003. 

240. Driving without rear light.] — 

IhtowN r. CuossLEY, No. 224, ante. 

241. Using powerful head lights.]- 

lly an Order of t he Secretary of State made under 
tlie Defi'iice of the Realm (Consohdation) Regula- 
tions, 1914, tlie use of iiowerful lainiis on motor 
cars was prohibited, 

Applt. was convicted of an offence under this 
Ordei-. At the time of the commission of the 
offence he was driving the car ; — Held : lie luul 
been convicted of an offence “ in connection with 
th(' di’ivmg of a motor car ” witliin the meaning 
of Motor Car Act, 1903 (c. 36), s. 4 (1), & was 
therefore liable to have particulars of the con- 

heforo turnmg from one strec-t in(,o 
another. — B. r. hhEnrrr, L1920] 

E. D. L. 170. - S. AF. 

q. Act vrohihilino intorirated person 
drining car — A'ot in force m Aom 
Srotin ] — IJ. ('iiAPMAN (N. 8 ) (1022), 

0(5 1). li. 11. 72 ; 37 Can. Crim. Cas. 194, 

—CAN. 

r. Failure to return to scene of 
aecident — Person other than owner in 
charge — Onus of promng owner’s con- 
sent.] —U. x\ Bauth, [1027] 4 D. L. H. 

410; [1927] 2 W. W. R. 722 ; 48 


viction indorsed upon his licence. — W hite v. 
Jackson (1916), 84 L. .L K. B. 1900 ; 113 L. T. 
783 ; 79 J. P. 447 ; 31 T. L. R. 606 ; 13 L. G. R. 
1319, D. C. 

Anxwtation : — Consd. Siinmonds r. I'ond (1918), 88 L. J, 

K. B. 857. 

242. Unlawful use of petrol.] — Simmonds 

V. Pond, No. 230, ante. 

243. Suspension of licence — From what date 
suspension runs — Effect of appeal to quarter 
sessions.] — When a ct. of summary jurisdiction 
convict a person holding a licence under the 
Motor Car Act, 1903 (c. 30), of an offence under 
the Act Sc suspend his licence under sect. 4, sub- 
sect. 1 (rt) of t-lic Act, but make no order under 
sub-sect. 4 of that sect, deferring tlie operation 
of the order of suspension pending an appeal, 
an ajipeal to quaiier sessions does not defer the 
operation of the order of suspension of the licence, 
which runs from the date when it is made, Sc not 
from the date when t4ie appeal is dispo.sod of by 
quarter se.ssions. — Kidneu v. Daniels (1910), 102 
L. T. 132 ; 74 J. P. 127 ; 8 L. G. R. 159 ; 22 Cox, 
C. C. 270, D. (k 

Fine.] — Sec, qcncralhf, Magistrates, Vol. 
XNXlll., pp. 459-402, Nos. 1710-1730. 

C. Evidence and Procedure. 

Sec, generally. Magistrates, Vol. XXXIII,, i>p. 
320 el seq. 

244. Summons — Time for service -What is 
reasonable time.] — On Apr. 30 a constable told 
(k, who was a chauffeur, that he would be sum- 
moned for driving a motor car contrary to Motor 
Car Act, 1903 (o. 30), s. 1, on that date. On 
May 2 0. left his lodgings at Newffown, taking his 
motor car to tViv^entry on his master’s business. 
Before leaving ho told hi.s landlady to take in the 
summons if it came for him. On May 4 tlio 
summons, returnable on May 7, was left with his 
landlady. Sc on May 7 he was convicted m his 
absence Sc witJjout his knowledgf^ of nn offence 
under Motor Car Act, 1993 (c. 3(5), s. 1. On 
May 9 G. returned to Newtown. It ap])eared 
that the justices were umler tlie imprevssion that 
the .summons hail actually rt'ached U. 

The ct. made absolute a rule for crrliorari to 
bring up Sc quash the conviction on the ground 
that if the justices had known that the summons 
did not reach (k they might w('ll have fornu'd a 
different conclusion as to whether tlu're had been 
a reasonable time between the service Sc tlui 
hearing of the summons. — 13. i’. Anwyt., etc.. 
Merionethshire J.J., Ex 7?. Gookson (1909), 73 
J. P. 486, 1). G. 

245. Statement of previous convic- 

tions.] — Where a summons is taken out against 
(he (iriver of a. motor car under Motor Gar 
Act, 1903 (c. 30), s. 1 (1), it is not necessary 
that- the summons should contain a statement 
as to previous convictions under the Act, Sc, 
though insertion of such a statein<*nt may not 
be wrong in law, it is preferable that no such 
statement bo included in the summons. The 
ju'oper method is to give deft, sejiaiato notice 


Cun. Ciini. Cas. 219 ; 21 Babk. L. R. 
000.— CAN. 

t, 2’rade licence — T^se of licence hy 
Xjcrsun other than licensee — Whether 
such person chargeable vrilh njfenrc 
against regnlalums.l — Wauuh r. 
Ratmihon, I1924J S. C. (J.)52; 01 
Sc, L, R. 300 ; 11921] 8. L. T. 432. 

—SCOT, 

a. Leaving motor cur on road 
vnati ended — Necessity of proving oh- 
stractietn .] — IIk.vderson w. Gkay, 
[1927] S. O. (J.) 43; [1927] S. L. T. 


291. - SCOT. 

b. liurdcn of jxroof — Of owner's 
responsibility for infraction of Act .] — 
In order to hold an owner of an 
untonidbilc rebpoiiBlhlc for an Infraction 
of M(»tor-trafllo RcKUlatlon Act It 
inubt he shown that ho was Iho driver 
nr that the driver was lutnistcd wnth 
ffs core. — R. v. Radston (1919), 27 
B. C. R. 174.— CAN. 

c, Motor Vehicles Act, 1914 

(c. 207), s. 23.] — The above sect., 

os to the burden of proof when loss 
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that such previous convictions will be charged 
against him. — R. v. Hankey, etc., JJ. (1910) 
66 Sol. Jo. 77, D. O. > i 

246. Notice of intent to charge previous con- 
victions.] R. V. IfANKEY, ETC., JJ., No. 245, 

ayiie. * 

247. Appearance of defendant— Necessity for 
personal appearance— Jurisdiction of justices to 
grant warrant.] — Where in answer to a sunimons 
issued by a ct. of summary jurisdiction deft, has 
appeared by counsel there is no obligation upon 
him to appear personally, & the justices have no 
jurisdiction to compel his personal appearance by 
warrant. — R. v. Thojepson, [1009] 2 K. R. (514 : 
78 L. J . K. B. 1085 ; 25 T. B. K. (551 ; 7 B. G. R. 
979 ; suh norn. R. TnoMrsoN, Ex p. Martin, 
100 B. T. 970 ; 73 J. P. 403 ; 22 Cox, C. C. 129, 
D. C. 

Anwiationa • — Apld. E. r. Montgomery, Kt j). Long (1910), 

102 L. T. 325. Reid. Martinr, White, [IDIO] j K. 11. 005 ; 

R. V. Clarke, Ex ]). Crlppon (1910), 103 Ij. T, 030 ; It. r. 

Carrott-Pegge, Ex p. Prown (1911), 80 L. .1. IC. B. 009. 

Mentd. it. v. Turner (1909), 3 Cr. App. Bep. 103. 

248. .] — On the hearing of a 

summons for driving a motor car at a speed 
exceeding the limit, deft, appeared hy his solr., 
who iileadcd guilty on his ladialf, &, also to a 
previous conviction. The inspector of iiolice 
intimated that he required doft.’s personal appear- 
ance, & thereupon the justices granted a warrant ; 
— Held : under the circumstances, a warrant 
ought not to have been issued. — R. r. Mont- 
gomery, Ex p. Bono (1910), 102 J.. T. 325; 74 
J. J^ 110 ; 20 T. J.. R. 225 ; 8 B. (J. R. 231 ; 22 
Cox, C. C. 30 B 1). C. 

249. Admissibility of evidence — Secondary evi- 
dence of contents of licence — Notice to produce not 

given.]— Ap]>l(., having exceeded the .speed limit, 
was stop]>ed by a const able, A on demand produced 
Jjis licence. At' tlio hearing of the summons for 
exceeding the spec'd limit, tlie constable gave 
ovidence that th(* name A address in the licence 
was that of npplt. No notice to ju-oduce tia* 
licence had been given, hut appll. was present 
m ct. at the hearing -.—Held : the evitlence was 
admissible.- Marstialb r. Poito (]t)08), 99 B. 3'. 
790; 72 J. P. 480; 0 B. G. K, ]12(); 21 Cox, 
C. C. 731, 1). C. 

Annatafian — Consd. Martin i\ White, [1910] 1 K. B, 005. 

250. — — — — .] — Api)lt. Bionel W'alker 

Birch Martin, of Ryd«'r Street (Jiamliers, St. 
.lamos’s Street, Inndon, who held a licence to 
drive a motor car issiu^d hy tlie Bondon County 
Council A numbered 5080, was in ItiOJ) convict cd 
by a ct . of summary jurisdiction of driving a motor 
car on a ])ublic highway at a speed exceeding 20 
miles an hour conti’arv to Motor (’ar Act, 19(>3 
(e, 3(i), s. 9. It was then provixi that the driv^er 
of a motor car of the name of J/ionel Martin A 
of the same address as applt. had been convicted 
of a similar oil once in 1907 ; A that a jicrson 
having the same four names A of the same a(l<ire.ss 
as applt. had held a licence from the Bondon 
County Council from a date before 1907 con- 
tinuously dowm to the present time, that the 
licence was numbered 5080, A tliat no one having 
a Bondon address could have that number except 
the ])erson having those' four names A that address. 

or damage is sustuiiicd by any person 
by renB(m of u. motor veliiclo on 
tbo highway, does not relievo tho 
judge or tho jury from tho task of 
weighing the ovidenoe & coming (o 
a conclusion upon it ; it means that 
the huKicn of diH))roviiig his negligence 
now falls as heavily ujion deft, as that 
of proving negligon<*e would fall upon 
pltf. but for tbo sect. The effect of 
the sect. Is not merely to alter tho 


A police constable gave evidence that he stopped 
the motor car upon the occasion in 1907, A tho 
driver upon demand produced to him a licence 
which was issued hy the Bondon County Council 
A numbered 5080, No notice to produce the 
licence was given. It was next prov'^ed by the 
production of a certified copy of the conviction 
that a person with tho same four names A of the 
.same address as apjilt. was i;onvicted of a similar 
ollence in 1008, Applt., wlio was represented by 
counsel at tlio hearing, absented himself from the 
ct. A was not called as a witness, ifiie justices 
found upon the above evidence that ajiplt. was 
the jierson who bad been convicted on both the 
former occasions, A they imposed a fine of £20, A 
ordered bis licence to be indorsed: — Held: with 
regard to the conviction in 1907, the evidence of 
tho ])ohce constable as to tlie contents of the licence 
produced to him on the occasion when the ofl'ence 
was committed wuis admissible as ovudence of tbo 
identity of applt. with the person who wms then 
convieteil, A no notice to produce the hcerie<* was 
necessary ; with regard to tho conviction in 1908, 
the identity of the names A of the address was 
some evidence of the identity of applt. with tho 
penson who was tlien convicted ; A tho justices 
were entitled to have regard to applt. 's wilful 
abstmee A conclude that he was the piTSon who 
was convictcHl on both those occasions A to order 
Ids licence to be indorsed.— Martin v. White, 
[1910] 1 K. B. 005 ; 79 B. J. K. B. 553 ; 102 
B. T. 23; 74 J. P. 100; 2(5 T. Jj. 11. 218; 8 
B. G. R. 218 ; 22 Cox, C. C. 230, D. C. 

251. Examination oi witnesses— By justices* 
clerk Whether grounds for quashing conviction.] 
~Ex p. lloRLif'K (1008), 21 T, Jj. R. 717 ; 72 
J. }\ Jo. 280, D. a 

252. By police oflicer- -Whether ground 

for quashing conviction— Where offer of adjourn- 
ment refused by defendant.] — An information was 
preferred by resp. against. a])plt'. under Motor Car 
Act, 1903 (c. 3(5), R. 1 (1), for driving a motor car 
at a speed wiiieh was dangiTous to the imblic 
having regard to all tht^ circumstances of the case. 
Applt. ai>peared before the justices with hi.s solr. 
at the hearing of the information, but resp. was not 
present either personally or by counsel or solr. 

A police oflicer. who was one of the witnesses 
for the prosecut ion, examined t he other witnesses 
for tho prosecution, A during the course of the 
ca.so applt.'s soh\ requested tlie justices’ clerk to 
make a note of the police oflieer’s name. The 
justices 1 hereupon announced that the ease was 
adjourned. Ajiplt.’s solr., however, said that he 
preferred that, the* case should ])roceed. Accord- 
ingly the hearing proceeded A applt. was con- 
victed : Held : the ofl'or <o adjourn luiving been 
declined by apjdt.’s solr. neither the absence of 
resp. nor the fact tliat the police officer, although 
a witness, conducted the examination of the other 
witnesses for tho prosecution mvailidated tho 
conviction. - May r. Beicmcy, [1910] 2 K. B. 
722 ; 79 L. J. K. B. 852 ; 102 Ij. T. 320 ; 74 
J. P. Ill ; 8 Ij. a. R. 100 ; 22 Gox, G. V. 300, 
D. C. 

Certiorari to quash proceedings .] — Sec Crown 
Practice, Vol. XVI., j). 410, Nos. 2758, 2759. 

51.— CAN. 

^ Under V chides <f' Tliph- 
tmy Truffle Act, 1924 (AUa.), r. 31.] — 
Kastixck r. Nichorsox (Alta.), [1920] 
3 I). L. IC 704.— CAN. 

e. Junsdirtion of Burph tnngis- 
iiutc — To tnj offnires tujuinst Motor 
Car Act, 1903 ]— M'I’jierson r. BOYD, 
[1907] H. C, (J.) 42 ; 44 Sc. L. II. 323 ; 

14 S. L. T. 712.— SCOT. 


proceilure at the trial ; but, so soou as 
It is proved that tbo daiuagc wuh sus- 
tained by rea.son of tho mot, or vehicle 
on the highway, the owner is rendered 
liable unJes-s Jjo can prove that lie was 
not negligent. In doing so, every 
defence which ho might otherwise 
raise is still o])on to him ; but ho is, 
ncvcrthele.sH, at that stage, primd 
fntie liable, — Written v. Bcrtwt^ll 
(1920), 47 O. L. It. 210; 18 O. W. N. 
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Sect. 3. — LigJd locomotives and motor cars : Sub- 
sect. 4, D.; sub-sect. 5. Part VI.] 

I). Appeals. 

See Motor Car Act, 1903 (c. 36), ss. 4 (4), 11 (2). 

253. Ground of appeal — Misreceptlon of evidence 
• — Statements made but not taken Into considera- 
tion.] — A summons set out that deft, was charged 
with dri^^ng a motor car on a public highway 
at a speed which was dangeious to the public 
having regard to all the circumst ances of t he case, 
“ the same being his second offence,” & deft, 
was so charged at petty sessions by the clerk of 
the ct. In the course of the hearing, whilst giving 
evidence, two constables mentioned that deft.’s 
licence was indorsed when they saw it, on the car 
being stoppc'd. Objection t-o tla'se statements was 
made, & the ct. took no WTitten note of Ihem, the 
chairman of the justices deleting a note he had 
made, A; stating that the bench would take no 
notict' of the statenKUits. Deft, was convicted : — 
Held : there had been no misreceijtion of evidence, 
A. the conviction must be upheld. — Cholerton v. 
Copping (1906), 70 J. P. 484, D. C. 

254 . Absence of informant — Effect of 

refusal by defendant of offer to adjourn.] — May 
V. Beeley, No. 252, aut-e. 

Bias of justices.] — See. generally, Magis- 
trates, Vol. XXXIII., pp. 292-298, Nos. 83-131. 

Improper examination of witnesses .] — See 

Sub-sect. 4, C., ante. 

255. Whether appeal lies to quarter sessions — 
Conviction under Motor Car Act, 1903 (c, 36) — 
Fine exceeding twenty shillings —Costs not In- 


cluded.] — By Motor Car Act, 1003 (c. 30), s. 11 (1), 
a person guilty of an offence under that Act for 
wliich no special penalty is provided is liable on 
summary conviction to a fine not exceeding £20 ; 
& by sub-sect. 2, an appeal to quarter sessions is 
given to any person adjudged to pay a fine exceed- 
ing 20s. 

A person convicted under sect. 9 of the Act of 
driving a motor car at a speed exceeding twenty 
miles an hour was fined 2()s. & the conviction 
adjudged him to pay to the clerk of the peace 
the sum of £1, & also pay to the informant the sum 
of 188. for costs. An appeal to quarter sessions 
was dismissed on the ground that there was no 
right of afiiieal under the Act : — Neld : a “ fine ” 
under sect. 11 (2) of the Act did not include the 
costs which deft, was ordered to pay, & therefore, 
no appeal lay to quartcT sessions. — L\v p. NoviS, 
[1005] 2 Jv. B. 456 ; 03 L. T. 534 ; 60 ,J. P. 288 ; 
21 T. D. H. 517 ; 3 I.. (J. B. 753 ; 21 Cox, C. C. 
3>3 ; sub noni. K. v. Novis, 71 D. .T. K. B. 633; 
49 Sol. .lo. 516, D. O. 


Sub-sect. 5. — Ijabilitieb of Owner to 
Third Persons. 

Liability for negligence .] — See Negijgionce, Vol. 
XXX VI., pp. .50-66, Nos. 366-128. 

Liability for nuIsance.]~-Nee Highways, Vol. 
XXVI., pp. 432, 4.33, Nos. 1506, 1512 1514. 

Liability of owner for acts of servant .] — Sec 
Master A Servant, Vol. XXX15\, pp. 138-143, 
Nos. 1083-1131. 


PART V. SECT. 3, SUB-SECT. 4. 

~D. 

f Pondii “ for oblmning 

n hccncr " — liuiht (o ujipfcU .] — A i)«r- 
hou Avhoiio licenco to diive a motor 
ear Las teen sn>^i>enrto(l under Moior 
Cnr Aet. liJlo, h. 8. is a person “dis- 
qualified for ohtamimr a tceiico “ mider 
sect, 8 (3) of that Act, <Sr therefore lias, 
as Bueh. a rlpht of appeal lo f-enoral 
BCHSious under snh-seet. (-H of that 

Boot. JONKS V. i)OM)\ -vv, 119271 

V. Ij. a. Wll ; ID A. L. T 1 , 111)27] 
Arfeuib L. j: 2.11.— A US. 

PART V. SECT. 3, SUB-SECT. 5. 

g. Jirffpoimfiiliti/ of master — F<ir 
of servant— Chav ff dir on errand 

o/Zms oiTO.l— AlA'rTEi r. Giixins (1 i)()8), 

1(5 (). L, U. 5:)8 ; 11 (J. AV, K, IdS:',.— 

CAN. 

h. — 1 — B. & It. (!o., 

Ltu. i’. M( IjEOU (l9l2), 22 \V. Ij. K. 
274 ; 5 Alta. L. 11. 170 , 2 W. \V. U. 
lOitl.— CAN. 

k. - — - Bkunstkin r. 

LVNCIf (1913), 28 O. L. 4 : 55 ; 4 
O. W. N. 100,').— CAN. 

J ,]— WVN-N'K r. Dai.bv 

(l.Ol.'l), 30 O. L. H. 07 ; b O. W. N. 
487.— CAN. 

m. -.] — The owner of an 

autoinobilo placed It in u garaffe for 
repair or for some other purpose not 
clearly shovvn, tut not for demonstrat- 
ing- ; S., the H(!rvant of the keeper 

of the garage, thinking the automobile 
was in i he garage for use in demonstrat- 
ing, took It out & operated it so 
negligently that pltfs. were injured : — 
Held; under Motor VeiiieleB Act 
(e. 48), B. 10, wiiieh wils the statute in 
force at the time of the injury, the 
owner waa ilahlo therefor. — Downs v. 
Fisher (lOK)). 8 (), W. N. 2.'>7 ; 33 
O. L. 11. .'•>() 1 ; 23 D. L. K. 726.— CAN. 

n. .1 -- McluiOT V. 

Kobold, 119171 3 W. W. 11 C; 35 
D. L. 1 ;. .587 ; 28 Man. L. R. 109,— 
CAN. 

0. .] - Johnson v. Mosher, 

[1919] 3 W. W. R. 1039 ; 50 D. h. R. 


321 ; 15 Alta. L. 11. 1039.— CAN. 

p. - — 1 — C. placed bis 

moior veluelo in u garage with instrue- 
tious that It be (doaned, jacked up, 
A the batterieM romo\ed. The garage- 
owner or hi3 servant, %vithout the 
knowledge or consent of ( ' , drove the 
car on a highway At struck A Imured 
the pltf., w'ho sought to lecover 
ilamnges from C. ns owner under 
Motor VcliicleH Act, s. 19 -Held. 
C. wuH not liable, the- <‘nr being used 
on the highway without his eonseiit, 
exjire.ss or implied — L i.B.ir r. llMtitm 
A (Jl.viiKE, 11923] 3 1), L. R 114 7 , 
52 U. L. D. 299.— CAN. 

q. .] — Wk.xver r. 

Khmoxton Coru'.v. (Alta.). |192.iJ 4 
1) L R. .588 ; ] 192:5 13 W. W. H 682.— 
CAN. 

r. Onus of proof of ncgliyeiKe on 
plaintiff.]— Pitt ’h liorse w’us Injured 
oil a highway by coming into collision 
with a motor vehicle driven by deft., 
A pltf, alleging uegllgonco on the part 
of d(!ft.. Bought damages for the Injury : 
—Held: the ontus of proving uegll- 
gence which was the cause of tlie injur v 
WHS upon pltf. — Q ueer v. Greiu 
(D. C.) (19J2), 21 W. L. R. 1.--CAN. 

t. Applieatiim of JMotor Veliiclrs Art, 

s. 23 (1),J— Dhurv V. Srujvm (1921), 
(54 J). L. R. 412; 59 O. L. R. 319.— 
CAN. 

a. Applicatum of liritish Oolunihia 
Act, 1920, c. 62, s 3.").| — Tho abov'o 
sect creates no civil Jlahfllty in damages 
on the owner of u motor vehicle for a 
violation of tho Act by a person 
entrustinl with its possession. — Perrin 
V. VANcoirvKU Drive- V ouRHEhF Auto 
IjIVKRv, (1921) 3 W'. W. R. 61 ; 61 
D. L. R. 140 ; 30 B. C. R. 211.— CAN. 

b, Dvt]/ to keep mindshicld clear.] — 
When tho windshield of an automobile 
becomes obscured by frost, the driver 
is under a duty to podoHtrlan.s either 
to open it to see whore he is going or to 
take otlier precautions to jirotoct them 
from i)elng run over. — Bowler v. 
W 1 N 8 ON (Altn.), [1925] 3 W. W. R. 
449.— CAN. 

0 . Highway Ad, 1923 (c, 48) — 


Limitation, of ocfion.]-- Harris v. 
Yellow’ Dab, Ltd., [1926] 3 D. L. Tt. 
254 : 69 O. Ij. R. 8.— CAN. 

d, of mvner for 
damages caused by third party ilriring 
hi3 car ii'ilhoiit p< rnnssion.] — Wmmo 

V. BeaupkeauTjT (Ont.), [1927] 4 

D. L. R. 1131.— CAN. 

e. 31ator Vehicles Acts — Presumption 
of vighycncc on part of defendant — 
Onus of rctnitUd on defendant ] — 
Touonto General Tuuhjv? Cohpn. r. 
Dunn (1910). 15 W. L R. 314 , 2i) 
Mail. Ij. R. 412. -C.^N. 

aa. - — — .] - Wales v. 

Hmiveh (Man.) (1911), 17 W. L. R. 
623.— CAN. 

bb. — — — .] ■ CWKUUAS V. 

A.sjidown (1911), 16 W. L. It. 687 , 
20 Man. L. R. 424.--CAN. 

cc. — — --.] — The non- 

observaneo of a duty Imposed bv 
Btatute is in itself evidence of negli- 
gence. — Htew'aut V. .Steele (1912), 22 

W. L. R. 6 ; 6 D. L. R. 1 ; 2 W. W. R. 
902.— CAN. 

dd. .] — Tho effect 

of Motor Vehicle Act, R. S. M. 191.5, 

c. 131, s. 63, Is, that the happening of 
an accident caused by a motor vehicle 
primd facie liullcates negligence, A 
negligence wdll he presumed unloas its 
ah.sence Is shown. — Wkilookz v. Mu- 
Greoor (1914), 27 W. L. H. 324 ; 6 
W. W. R. 175 ; 16 D. L. R. 406 ; 21 
Man. L. It. 133 ; 50 C. L. J. N. S. 439.— 
CAN. 

eo. .] — GiLLiNariAM 

V. Lewis (1915), 48 N. ti. R. 233,— CAN. 

ff. .] — Bradshaw 

r. CoNLiN (1917), 40 O. L. R. 494 
12 0. W. N. 110 39 1). L. R. 86.— CAN. 

gg. .] — Bauinsky V. 

WiIjSON (1918), 24 R. L. N. S. 433.— 
CAN. 

hh. .]— In an action 

for damages for personal Injuries 
caused by doft.’s nutoinobllo : — Held : 
deft, had failed to satisfy the onus cost 
upon 1dm by Motor Veldolo Act, 
R. 8. M. 1913, o. 131, of proving that, 
the damage suffered by pltf. did not 
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See Local Government Act, 18S8 (c. 41), s. 85 ; 
Road Transport Lighting Act, 1927 (c. 87), ss. 1, 5, 
Sched. 

266. Whether “vehicle “ — Within local Act.] — 

Ellis v. Nott-Bower, No. 30, avie. 

Whether “ carriage “ — Within Highway Acts.] 

—See Highways, Vol. XXVI., p. 318, Nos. 754- 
757. 

Within Bread Act, 1836 (c. 37), s. 7.] — 

See Food & Drugs, Vol. XXV., p. 119, No. 
415. 


Whether ordinary or personal luggage.] -->sVe 
CarrieR.s, Vol. VTll., p. 119, Nos. 790, 801. 

257. Use of bicycle — Necessity for light — Power 
of constable to arrest.] — \ const.-ible wlto secs 
a person riding a bicycle at night without a proper 
light contrary to the provisions of s. 85 of the 
Local Government Act, 1888, has no power to stop 
him for the pui-pose of ascertaining his name & 
address.—TlArroN v. Treeiiy, [1897] 2 Q. B. 4,52 ; 
(K; L. .J. Q. B. 729 ; 77 L. T. 309 ; (51 J. 1*. 58(5 ; 
40 W. R. 0 ; 13 T. L. 11. 550 ; 18 Gox, 0. 0.33, 
D. C. 

During what period.] — See Part III., 


ante. 

258. Validity of bye-law made under 

repealed statute.] — A bye-law madi' under a statute 
\v^hioIi has been repealed ceases to have' any 


validity unless preserved by some provision in the 
repealing or other statute. 

By Norwich Improvement Act, 1879, s. 4o, the 
corpn. of Norwich were empowered to make bye- 
laws for regulating tlie use within their district of 
bicycles & other ma('hmc.s of a similar nature. 
They accordingly made a bye-law forbidding, 
under a penalty, anv person {infer alia) to ride 
a bicycle on a footpath, I3y Local GiD'ernraent 
Act, 1888 (c. 41), s. 85, t he iirovi.sions of certain 
Acts, “ k, all oilier i>rovisions of any public or 
private Acts, in so fa-r a,s they give power to any 
local authority to make bye-laws for ri'gulating 
tlie UH<! of bicycles, tricycles, velocipedes, & otlu'r 
similar macliines ” were U'pealed, k bicycleb, 
trieych's, velocipiales, k other similar machine's 
were llit'i'eby doelari'd tci be carnages witluil 
the meaning of Highway' Acts. Apjdt. was charged 
before justices with contravening the above byc- 
law, k was convictiul - Bc/d .‘ the rc'pcal of 
Norwich Improvement Act., 1879, by liocal 
Government Act, 1888 (c. 41), carried with it 
the ri'peal of the bye-law k the conviction must be 
quashed. — Watson v . \ViNCH, [1919] 1 K. 13, (588 ; 
85 L. J. K. B. 537 ; 11 1 L. T. 1209 ; 80 J. P. 1 19 ; 
.32 T. L. R. 211 ; 14 L. G. H. 18(5, 1). C. 

Riding on footpath.] —NVe Highways, Vol. 

XXVI., p. 438, No. 15.57. 

Motor-cycles.] — See I’art V., Sect. .3, ante. 


result fioiii deft.'s lU'gliKeuc'O. — L eciiiw 
V. Skwkia' (Man.), [1(118] 2 W. \V. li. 
BSG,— CAN. 

P_ ritf., on 

foot njion a. Htfcet-eroNsins: in a town, 
W’us knoiJicd down N injured nv a 
motor vcbicle owned by M A' driv'en 
Iiy Ids d!iujj:)itcr. naed 20 ye.U'f, In 
an net ion affoiiist [M. tV lil" daujciiter 
to recov'er d.iinaires for pltf 's injuries • 
— lit I/I as to the npeed of tbe vi liiele, 
tliat tlio (iauK'bler bad not satisbed 
tlie onu ‘1 cast upon iiei bj Motor 
Vebicies Act, R 8. (). lOJt, h. 2;i. 
1)V itroviinr that aiic was not neplif^ent 
in the drivniB: of I tie vcbicle. — y\'AMvEK 
V. Mvutjn (Ihl!)). '!<> G- i/. IL (•((. 
17 (), \V. N. CAN. 

__ .I'-Haukis r 

m.;n (Sunk.) (I!)2tl), 54 J). L. K. 
()32.- CAN. 


r. 


— Gl 


PKTF.nnoHOuoTT K vutAP I tv. Co ( 1 920), 
47 (). L. ]{ 510 ; 51 D. L. H. 23b . 
18 (-). W. N. 200.— CAN. 

— .] — Deft.. dnvbiK 

an aiiloiiioliile ran into pltf. riding a 
bleycle. Tbe ct. did not accept as 
rt>rrpct» tlic tiociHinli of llio fl-coidoiitj 
given by either &, as the ct. was not 
hatlsfled us to liow the accident 
occurred, dt'ft. was held liu-blo under 
Motcr Vehicles Act. h. 33. as he bad 
not satisfied tho burden of sbovvlng 
that tlio damage did not arise through 
bis negllgenee .^ — .(ackscm a. LYNi'n 
(Alta ) a»2()). 3 W. W. R. B84.-- CAN. 

- .] — Ranks v. 

Wkiibek (N. S.) (1920), 53 D, L, R. 
736 —CAN. 

u ] — Motor 

VciiicJe Act, J!. 8. M. 1913, c. 131, 


1. (.3. picsumptive negligeneo arises 
igabist, the owner or driver of a motor 
'cbielo wlien any In.-.s or duniage is 
iicurK'il l)v anv jierson bA’ reason of 
die operation of siieli motor veliielo. 
I'bo rule r/s loquilm applies tc the 
inns K'sts on tlio owner or driver to 
diovv tliai (be loss or damage did not 
ulse throng)) bis negligence. — JM-iucsz- 
LTKi V. Home RHr.wruiEs, L’I'p. 
:M.im.). |1!»2.)I .5 D. L R. 1(»21 , [102.1] 
2 \V. W. R. 385.— CAN. 

,] — When in an 


iction for loss or duinage e.siised by a 
not or A'cliielo tlie jnilgc after healing 
VC weigliing tho evidence I’omes to a 
ieteiminato coneJnsion that tbe ]os,s 
)!• ilamago did not arise from the 
icgllgenco or jmprojtcr eondnet of trie 
tv\ tier or driver of the veliicJe, t he 
luestlon of onus of proof under 
Vcliieles (Sc Illghway Traffic Act, l.)24, 
5 . 31, b. on, need not lie further ron- 
ildered.- Schonhkkniok v. R VKTioN 
Al(.a.). [1927] 3 D. L. R. 708 ; [l!)2i] 
1 \V VV I! 4 17. — CAN. 


d. Mmning of " paid emjilovce.”] 
—Tlio words " jMid oniployoo ' mean 
ujijiarently paid employee ” of the 
person for whose lienotlt tho operat- 
ing Is being done. Hutcuin'hon r. 
Shkakku, [19LS) 2 W. W. It. 48() ; 13 
Alta. L. It. 300; -11 D. L. R. IIH.-- 
EAN. 


e. Whether dutu to look hack lien 
on persons travelling with str/ani of 
iraf]ic.]—li\ truvellbjg on a highway 
whether it be pedestrians, or a person 
driviug a horse .Sc carriage, or on horsc- 
haclv, if going with the traffic there is 
no duty east upon them to look 
hehiiid at short intervals, as they are 


‘iititleil to exiiect that those following 
.\ill not run them down. — R kaitcuamp 
II SAVonv (>: Swuay (1921), 30 R. (!. R. 
429.— CAN. 

f Vnhcrnccd driver flight of io 
sue Jor nigluitnee on highway — Motor 
Vihi/le net, 1924 (c. J77), a. Oa (1)] - 
Lack of the driver’s licence rerimiod 
bvthe iiho\e sect , which prolilldts the 
driving of a motor vchule milcss such 
licence has been obtained, does not 
prevent tho unliceu. eil driver froni 
recovering judgment for damugos 
caused him by the negligence of another 
person in tho use of the highway.— 
Wat Ivkh i’. RmriHii Columbia 
Elei’TUIC' Rv. Co., [Ii)2(:] 1 D-^b- 
1162 : [1926] 1 W'. W. R. 503; 36 

R. C, R. 338.- CAN. 


Vi hides 
-Whether 


g. Iteguirnnent of Mol-or 
id, 1922 (c. 195), s. 20 (2)- 
here is a duty to stop dead on entering 
dace mentioned in section.] W EAHT 
I Stai'fef.b MuNini’AL Distuict 
'» ij .. \ riii‘^-11 9 \V W l{- .'ll. CAN. 


PART VI. 


h. Whether vihirle] -A 
u “ veliK le.”— R. v. Ju.STlN (1893), 2i 
□ . R. 327.— CAN. 

k. ,] — R. v. KircMiir-VN (1917), 

1. |j. It. 41 Bom. 464.— IND. 

l. Whether carria/ie.] — M'ITee a. 
M'GuA’j'U (1892), 30 L, It. Ir. 41. IR- 

m. " Drive any vehicle ” whether 
“ ride 


tncyelc ” included.] - 


any 

1 1 / 1 ri 1 1 \ 


1 09.— AUS. 

n. LiabiUiy for obstruction— Cyding 
on footpath.]- YFAjViiAUv. Caiu’ENTEK 

(1912), 16 I. L. '!'• 186,— IR. 
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Street and Aerial Traffic. 


Part VII. — Aircraft. 


See Air Navigation Act, 1920 (c. 80). 

259. Liability for trespass.] — Semhlc : an 
aeronaut is not liable to an action of trespass 
juarc rlmmmi fre()it at the suit of the occupier of 
every field over which his balloon passes in the 
coui-se of his voyage. — Pickering v. Hudd (ISlf)), 
4 Camp. 210 ; 1 Stark. 60 ; 171 E. R. 70, N. P. 

Annoiatioris : — Consd. Kenyon v. Hart (18C5), 0 II. & S. 
249. Mentd. Wells r. Ody (1836), 1 M. iir W. 452 ; Foulkes 
V. Scarfe (1812), 4 Man. & O. 126 ; Harvoj" r. Wallens 


(1873), L. II. 8 0. P. 162 ; Clifton v. Bury (1887), 4 T. L. 11. 

8 : Lommon v. Webb, [1895 J A. C. 1. 

260. .] — I undei*stand the good sense 

though not the legal reason of Lord Ellen- 
borough’s doubt [in Pickering v. Rudd], No. 269, 
ante, whether an action of trespass would lie against 
a man passing over the land of another in a 
balloon (Blackburn, J.). — Kenyon v. Hart 
(1865), as reported in 6 B. & S. 249 ; 122 E. R. 1188. 
Annotation * — Mentd. Clifton r. Bury (1887), 4 T. L. B. 8. 


STREETS. 

See Highways, Streets, and Bridges. 


STURGEON. 

See Constitutional Law. 


SUBINFEUDATION. 

See Copyholds. 


SUBMISSION. 

See Arbitration. 


SUBORNATION OF PERJURY. 

See Criminal Law and Procedure. 


subpcena. 

See Contempt of Court, Attachment, and Committal ; Crown Pr.^ctice ; Evidence. 


SUBROGATION. 

See Guarantee and Indemnity ; Insurance. 
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See Conflict or Laws ; 


SUCCESSION. 


Constitutional Law ; Descent ano Distribution ; 
AND Administrators ; Wills. 


Executors 


SUCCESSION DUTY. 

Estate and Otjier Death Duties. 

SUCCESSIVE ESTATES. 

See Ke\l Proterty and Chattels Real. 


SUGAR. 

See Custom and Usaces ; Revenue. 

SUICIDE. 

See Criminal Law and Procedure. 


SUMMARY JURISDICTION 

See Hi'srand and Wife ; Magistrates. 


SUNDAY OBSERVANCE. 


See Criminal Law and Procedure ; E vctories and Shops; 

Time. 


Jntoxjcating Liquors ; 


SUNDAY SCHOOLS. 

See Ecclesias'itcaj Law. 


SUPERANNUATION. 

See Revenue. 


J. — VOL. XLll. 
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SUPERFLUOUS LANDS. 

Sec CJoMPULsoRY Purchase of Land and Compensation. 


SUPERIOR COURTS, 

See Courts. 

SUPERSEDEAS, WRIT OF, 

See Crown Practice. 

SUPERSTITIOUS USES. 

See Charities ; Ecclesjastical Law. 

SUPER TAX 

Sec Income Tax. 


SUPPORT. 


Sec Easements and Proi rrs 


A Prendre ; 


Minks, Minerals, and Qitarrie 


SUPREME COURT OF JUDICATURE. 

Sec Coi'RTS. 


SURETIES. 

See Cuarantee and Indemnity. 


SURGEONS. 

Sec Medicine and Pharmacy. 


SURRENDERS. 

See Copyholds ; Landlord and Tenant. 



( 883 ) 

SURRENDER OF FUGITIVE OFFENDERS. 

See Extradition and Fugitive Offenders. 


SURRENDERED REVENUES OF THE CROWN 

See Constitutional Law. 


SURROGATE. 

See Ecclesiastical Law. 


SURVEYORS. 

Stc Building Contracts, Engineers, and Architects 


SURVIVORSHIP. 


See Executors and Administrators ; Husband and Wiie 
Property and (^hattels Beal ; Trusts and 


; Partnership ; 
Trustees. 


Beal 


SWANS. 

See Animals ; Constitutional Law 

SWEEPSTAKES. 

See Gaming and Wagering. 


SWEETS. 

See Intoxicating Liqltors ; Bevenue. 

SWIMMING BATHS. 

See Public Health and Local Admini.stration. 


SWINE. 

See Animals ; Commons and Bights of Common ; Street and Aerial Traffic. 
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TACKING. 

See Moetoage. 


TAIL, TENANCY IN. 

See Ee.1l Property and Chattels Eeal. 


TAVERNS. 

See Inns and Innkeepers. 


TAXATION OF COSTS. 

See Pr.actice and Procedure ; Solicitors. 


TAXES. 

See Constitutional Law ; Income Tax ; Land Tax ; Pevenue. 

TAXING MASTERS. 

See Courts ; Solicitors. 


TEA. 

See C ustom and I^saces ; Food and Lkt cs ; 


Pe VENUE. 


TEACHERS. 

See Education. 


TECHNICAL INSTITUTIONS, 

See Ej>ucation. 
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TELEGRAPHS AND TELEPHONES. 


PART I. DEFINITIONS 
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PART II. THE POSTMASTER -GENERAL 

Sect. 1. In General ...... 

Sect. 2. Monopoly of Postmaster-Genehai. 

Sub -SECT. 1. In General . . . . . 

Sub-sect. 2. Delegation op Powers and Duties. 


PART III. 
PART IV. 
PART V. 
]»ART VI. 
PART VII. 
I*ART VIII. 
PART IX. 
PART X. 
PxiRT XT. 
PART XII. 

PART XTTT. 
P\RT XIV. 

PART XV. 
PART XVT. 


CONSTRUCTION AND MAINTENANC^E OF TELEGRAPHS . 

THE CONDUCT OF TEI^EGRAPITIC RUSTNESS 

SPECIAL PROVISIONS AS TO TET.EPnONES 

SPECIAL PROVISIONS AS TO WIRELESS TELIXIRAPIIV . 

SUBMARINE 0 ABIDES 

ADJUSTMENT OF DIFFERENCES 

COMPENSATION 

PENAIi PROVISIONS RELATING TO I'lM.EGRA IM IS 

RIGHTS AND LIABTIATIES OF TEIEGRAPH UNDERTAKERS 

RELATION BETWEEN 'lELEIJRAPH UNDERTAKERS AND THEIR 
CUSTOMERS 

TEIEGRAPiriC AND TELEPHONIC COMMUNICATIONS 

RATEABTLITY OF PROPERTY OCCUTpiEI) FOR TELEGltAPHlO PUR- 
POSES 

INCOME TAX ON TEI^EGRAI^HTC UNDERTAKINGS 

TELEGRAPHIC ADDRESSES AND CODES 


886 

880 

886 

886 

887 

887 

890 

890 

891 

891 

892 
891 

895 

896 


806 

897 

807 

808 
899 


Posi Office 


See Post Office 


Part 1. — Definitions. 


Sec Telegraph Acts, 1803 (c. 112), r. 3; 18(59 
(c. 73), s. 3 ; 1878 (c. 90), s. 2 ; 1892 (c. 59). s. 3 ; 
1908 (c. 33), s. 9 (1). 

1. Telegram — Telephone communication.] — 

Edison’s telephone, for which patents were granted 
in 1877 & 1878, consists of a transmitter, a wire, 
& a receiver. When sounds are spoken into the 
transmitter, electric currents of varying intensity 
pass along the wire, so that corresponding or 
equivalent sounds are heard at the receiver, & 
two persons at a distance can thus converse with one 
another. A co. leased these telephones to sub- 
scribers at yearly rents which produced a profit 
to the co., & arranged the wires so that sub- 


scribers could converse with one another when 
put into communication by a servant of (lie co. : — 
Held : (1) Edison’s teleidiono was a “ telegraph ” 
Within Telegraph Act, 1863 (c. 112), & Tele- 
graph Act, 1869 (c. 73), although the telephone 
was not invented or contemplated in 1809 ; (2) a 
conversation tlirough the telephone was a “ mess- 
age,” or at all events a ” communication trans- 
mitted by a telegraph,” & therefore a “ telegram ” 
within the meaning of those Acts ; & that since 
the co. made a pi oflt out of the rents, conversations 
held by subscribers through their telephones were 
infringements of the exclusive privilege of trans- 
mitting telegrams granted to the Postmaster- 
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Telegraphs and Telephones. 


General by Telegraph Act, 1869 (c. 73), & were not 
within the exceptions mentioned in Telegraph Act, 
1809 (c. 73), B. 5. 

In simpler language, the Postmaster- General is 
to have the exclusive privilege of transmitting 
messages or other communications by any whe & 
apparatus connected therewith used for telegi-aphic 
communication, or by any other apparatus for 
transmitting messages or other communications 
by means of electric signals. The result of the 
definition seems to be that any apparatus for 
t/i’ansmitting messages by electric signals is a 
telegraph, whether a wire is used or not, & that any 
apparatus, of which a wire used for telegraphic 
communication is an essential part, is a telegra})h, 
whotlier the communication is made by electricity 
or not. It would include, on the one hand, electric 
signals made, if such a thing were possible, from 
place to place, through the earth or the air : 


on the other, a set of common bells, worked by 
wires pulled by the hand, if they were so arranged 
as to constitute a code of signals (Stephen. J.). — 
A.-G. V. Edison TsiiEPHONE Co. op London 
(1880), 6 Q. B. D. 244 ; 60 L. J. Q. B. 145 ; 43 
L. T. 697 ; 29 W. R. 428. 

Annotations : — As to (1) Refd. British Broadcasting Co. v. 
Wireless League Gazette Publishing Co. (1926), 95 L. J. 
Ch. 272. As to (2) Coiisd. Postmaster-General v. National 
Telephone Co., [1908] 2 Ch, 172, As to (2) Reid. Wands- 
worth Board of Works v. United Telephone Co. (1884), 53 
L. J. g. B. 449. Generally, Mentd. Wakefield & District 
Light liys. V. Wakefield Corpn., [1907] 2 K. B. 256. 

2. Electric signal.] — Postmastee-Gbneral 

V. National Tktjephone Co., Ittd., No. 8, post. 

3. Telegraph.] — A.-G. v. Edison Temphonb 
Co. OP liONDON, No. 1, ante. 

4 . Telephone.] — A.-G. v. Edison Tele- 

phone Co. OF London, No. 1, ante. 

Wireless telegraphy.] — See Wireless Telegraphy 
Act, 1904 (c. 24), B. 1 (7). 


Part II. — The Postmaster-General. 


Sect. L— IN GENERAL. 

5. Exemption from liability — For acts of ser- 
vants.] — Wheie a certain sum is cJiarged for a 
telegram & deft, is afterwards c.allod upon to pay 
an increased sum : — Held : deft, is boimd to pay 
the amount' so claimed, the l*ostm aster- General 
being in ju) way estopped from suing, & not being 
hound by inaccurate representations made by a 
clerk in his employ. — 1\istm aster- General v. 
Green (1887), 51 J.'jb 682 ; 3 T. J^. It. 780, C. A. 

6. .] — filie Postmaster-General is 

not liable in his ofliclal capacity as head of the 
telegraph department of the Post Ollice for 
wi’ongful acts done by his subordinates in carry- 
ing on the busine.ss of the department. — Bain- 
bridge V. Postmaster-General, [1900] 1 K. B. 
178 ; 75 L, .J. K. B. 366 ; 91 L. T. 120 ; 54 W. K. 
221 ; 22 T. li. H. 70, V. A. 

Annotations: — Ajpld. Roper v. Public Works Comrs., [1915] 
1 K. B. 45. Consd. Mackenzie -Keimcdy v. Air Coimcil, 
[1927] 2 K. B. 517, 

Post OrTiCE, Vol. 

XXXVII., p. 309, No, 1. 

Bye-laws under Public Health Acts.]-~AVc 

1‘ublic Health Acts (Amendment) Act, 1890 (c. 59), 
8S. 13, 15 (1). 

.1 — S('v, also. Telegraph Acts, 1809 (c. 73), 

ss. 10 (S), 22 ; 1892 (c. 59), s. 4. 


Sect. 2.— MONOPOLY OF POSTMASTER-GENERAL 

Sub-sect. 1. — In General. 

See Telegraph Act, 1869 (c. 73), s. 4 ; Telephone 
Transfer Act, 1911 (c. 20) ; Telephone Transfer 
Amendment Act, 1911 (c. 60). 

7. Whether exemption from monopoly — Private 
telephone.] — A.-G. r. Edison Telephone Co. op 
London, No. 1, ante. 

8. A to A class.] — (1) Private tele- 

graph or telephone lines of the A. to A. class, such 
as lines from a merchant’s office to his private 
house, or from a head to a biunch ollice, fall within 
Telegraph Act, 1809 (c. 73), s. 6, & are therefore 
excei>tetl from tlie Postmaster-General’s monopoly, 
hut piivato lines of the A. to B. class, namely, 
lines connecting two or more separate & 
independent persons or business, arc not within 
the exception. 

(2) I’nlicenccd electric signals, where no tele- 
phone is used, of the kind described in the second 
.sehodulo to the special case arc not excepted from 
the Postmaster-General’s monopoly. 

(3) A point was made that the transmission of a 
signal, as described in the second schedule, does 
not amount to the transmission of a telegram 
witliin Telegraph Act, 1869 (c. 73). I think the 
point is untenable in view of the definition clause 


PART II. SECT. 1. 

5 i. Exemption from liability— For 
arts of sin'anUi.] — In uu uct/ioii against 
the PoHtmaKtor-General In his Indl- 
vniiifll capacity, hy his servants, 
negligently opening n llagway for the 
Pur]Jose of cree;ting telegraph poles . — ■ 
yield : tlie acdou (lid not lie. — J onks r. 
Monhkll (1872), J, 6 (J. L, 155. — 
IR. 

a. rermi<i.fion yiven hy eounty council 
to Natvrnal Telephone Company — To 
erect poles, paying nnt for wayleave — 

grunting sjiceial telephone facilities 
to connril — Purchase of telephone com- 
pany’s plant, property, cf’ assets, hy 
the Posttimsier -General — Posl-master- 
Genernl not hound by agreement for rent 
dt facilities.] — Dublin Countv Council 
V. Postmasteb-Generax, [1914] 2 
I. P. 298.— IR. 

b. Liahility of Postmaster-General — 
To pay costs when tinstieecssfvl in 
an action .] — Where the Postmaater- 
Genorul brings an action under Tele- 


craph Act, 1878, s. 11, which entitled 
him to lnstltnt« proceeding as if the 
Postmaster-General were a body corpo- 
rate, & to recover any sum due under 
Telegraph Acts, or any contract made 
for the purpose of those Acts, as a debt, 
in any maimer in which it might bo 
recovered if ife were a delit due to a 
private person, the Postmaster-General 
con recover, & is liable to pay costs. 
— Pohtmastkk-Gknebal V. Great 
Southern & Western Ky. Co. of 
Iuklanp, [1916] 1 I. It. 74, 83 ; 50 
1. L. T. 137.— IR. 

c. .] — ^AVhore the Post- 

master-General in his corporate capa- 
city 8uco(>ssfully applies for compensa- 
tion under Malioions Injuries Code for 
Injury to corporate property, the 
county ct. juilge & the judge of 
assize may award Idra costs. — I^OST- 
MASTER- General v. Antrim County 

(.'OUNCIL & BALLYOASTLE llURAL 

District Council, [1922] 2 I. It. 12. 

— IR. 


d. Damage fo Udephone vnres — 
Jhght of Postmaster -General to recover 
wages of ww/i,7»^.]— Telegraph & 
tolophono wires, the property of the 
Postmaster-General, situate in the 
division of Downpatrick, In the County 
of Down, wore maliciously damaged. 
The necessary repair w’ork was exe- 
cuted by four employees of appot. : — 
field : the Postmaster-General was 
entitled to be paid compensation In 
respect of the amount of men’s wages, 
time of salaried officer, & establish- 
ment charges. — Postmaster-General 
V. Down County Council, [1924] 2 
I. It. 16.— IR. 

PART II. SECT. 2, SUB-SECT. 1. 

e. Postmaster - General purchaslno 
undertaking of telephone company — 
Whether hound hy contracts entered into 
by company S road authority ] — 
Dublin County Council r. Post- 
master-General, [19141 2 1. 11. 208. — 
IR. 
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Part III. — Construction and 

(Lord IjObeburn, C.). — Postmastbr-Gjfcnerai, 
V. Nation Aii Telephone Co., Ltd., [lOOOj A. C. 
269 ; 78 L. J. Ch- 422 ; 100 J.. T. 658 ; 78 .1. V. 
321 ; 26 T. L. 11. 487 ; 53 Sol. Jo. 420, il. L. 

9. A to B class.] - J'ost.mastior- 

Gbnekal V. National I^elkphone Co., F/pd., 
No. 8, ank. 

10. Electric signals.] — Postmaster- 

General V. National Telephone Co., Ltd., 
No. 8, ante. 


Sob-sect. 2.- -Deleoatton of Powers and 

Duties. 

See Tolegrapli Acts, 1803 (c. 112), s. 43 ; 1808 
(c. 110),s. 14 ; 1809 (c. 73),s. 5 ; 1892 (c. 50), s. 5. 

11. Whether licence confers monopoly.J—Dcfts. 
were a co. incorporated under Companies Act, 
1802 (o. 89), & licenced by the Postmaster-General 
under Telegraph Act, 1809 (c. 73), s. 5, to establish 
telegraphs within the limits of their districts, 
which included the Tiondon Stock Exchange, 
for the jiiirpose of simultaneously transmitting 
news to their suhscrihers. This news consisted, 
amongst other things, of current Ouctuaiions of 
prices on the Stock Exchange, was by the 
permission of the Stock Exchange collected 
there by defts.’ agents <fe distributed from defts.’ 
offices to the offices of their subscribers by means 
of tape-recording instruments supplied by defts. 
l*ltf. was not a member of the Stock Exchange, 
A was in the habil; of advertising for busines.s. 
Di'fts. had entered into three separate contracts 
with pltf. by which they undertook to supply him 
with tlu'ee of their instruments. By the rules of 
the Stock Exchange its members were not allowed 
to advertise, A the Stock Exchange having re- 
quired defts. to cease .supplying outside brokers 
who advertised witli the special information col- 
lected in the building, defts. disconnect ed the three 


Maintenance of Telegraphs. 

instruments from the supply of that class of news : 
— Ileld : the licence of defts. was neither a mono- 
poly at common law nor part of the monopoly 
confeiTcd on the Post.master-Gt'iieral by Telegraph 
Act, 1809 (c. 73), A therefore there was no duty 
imposed by the licence for the non-performance 
of which pltf. could sue defts. — Cochrane v. 
Exchange Teleorarh Co., liTD. (1896), 65 
L. .1. (3i. 331 ; 12 T. L. It. 197 ; 40 Sol. Jo. 275. 

12. Licencee subject to control of local autho- 
rity— Refusal of consent — Difference not referable 
to statutory tribunal.] — Tunbridge Wells Corpn. 
V. National Telephone Co., No. 43, post. 

13. — — .] — National Teleehione 

Co., J/ri). V. IlUDDERSFIEGD CoRPN. (1901), 17 
T. L. R. 460, 0. A. 

14. Licence strictly construed — Full powers of 
Postmaster-General not Inferred.]— By Telegi’aph 
Act, 1863 (c. 112), s. 6 (1), the Postmaster- General 
has power to place a telegraph umlor any public 
road, A by sub-sect. 4 he can place a telegraph over 
or across a railway. By sect. 32 of that Act he 
must not place any work over or across a railway 
without the consent of the directoi’s thereof ; 
but by the proviso to that sect, he is not restricted 
from placing any work in a public road because 
the road crosses a railway. But sect. 32 does not 
say that- in such a case the work shall ho deemed 
not to be carried across a railway. Therefore a 
licence by the Postmaster- General which empowers 
a telephone co. to exercise his powei's of executing 
works other than works under, in, upon, over, 
.along or across any railway does not authorises 
Ihom to lay a cable in a public road on a bridge 
which crosses a lailway without the consent of the 
railway co. who are owners of A hahlu to rejiair the 
bridge but do not repair the road. — South Eastern 
Ry. Co. p. National Telephone Co., Ltd., 
[1908] 2 Ch. 50 ; 77 L. J. (!li. 679 ; 99 L. T. 339 ; 
21 T. Ji. R. 579 ; ou appeal, [19081 2 Ch. 514 ; 21 
T. L. R. 795, C. A. 


Part III. — Construction and 

Ncc Telegraph Act, 1803 (e. 112). 

15. Erection of telegraph In highway— Consent 
of body in control of highway — Whether necessary 
— Company not authorised by special Act.] —Metro- 
polis Management Act, 1855 (c. 120), s. 00, does 
not confer upon a vestry or a board of works, 
constituted under that statute, such a property 
in the streets situate witliin their district, as to 
entitle Lliom to maintain an action for an injunction 
against the erection of a telephone who across a 
street, the telephone whe being erected at a gr<-at 
height A causing no appreciable danger to the 
public or to the traffic in the street. Notwith- 
standing Telogi'aph Act, 1809 (c. 73), s. 3, a tele- 
phone CO. regiBtK?red under Companies Act, 1802 
(c. 89), A not incorporated under any special Act, 
docs not fall within the phrase “ the co.” used in 
the Telegraph Act, 1863 (c. 112), A therefore is 
not forbidden by Telegraph Act, 1803 (c. 112), 


Maintenance of Telegraphs. 

s. 12, to erect its wires across a sf-reot, unless the 
consent of the body having the control of the street 
is obtained. — AV andhworth Board of Woiiks 
V. United Tet.epitone Co. (1884), 13 Q. B. D. 
904 ; 63 L. J. Q. B. 449 ; 51 L. T. 148 ; 48 J. P. 
676 ; 32 W. R. 776, C. A. 

AnnoUitkms : — Refd. Fareham li. TJ. & Fareliara Electric 
Light Co. V. .Smith (18i)l), 7 T. L. J{. 443 ; Baird v. Tiui- 
hrldgo Wells Corpn., [18U1] 2 IL H. 867 ; Postmaster- 
General r. I.iverpool Corim. (1922), 92 L. J. K. B. 382, 
Mentd. A.-G. v. Conduit Colliery Co., L189.'>J 1 Q. B. 
301; Holmflrth L. B. v. Shore. (189.5) 59 J. P. 314; 
Tunbridge Wells Cotou. v. Baird (1890), GO J, P. 788 ; 
St. Mary, Battersea Voslrv v. County of London A Brush 
J'rovlncial Electrio Liffhtlmf Cn. (1899), 80 L. T. 31 ; 
Flnehloy Electric Liffht Co. v. Finohley tJ. D. C., [19031 
1 Ch. 4 37 ; Westminster Corpn. v. Johnson, Same v. 
Fuller, [1904] 2 K. B. 737 ; Noble v. Harrison, [1926] 2 
K. B. 332. 

16. Refusal of consent — Reference to 

arbitration.] — A corpn. of a coimty borough on 
being applied to by the Postmaster-General under 


PART II. SECT. 2, SUB-SECT. 2. 

f. Licence to utc lines vifien con- 
structed— Extent of powers confcrred.'i 
— Postmastkh-Genxrai. V. Edinburgh 
Corpn. (1897), 10 Hy. & Can. Tr. Cas, 
217.— SCOT. 

PART III. 

ff. Erection of telegraph in highway 
— Resort to arbitration w case of 


dtsagreemenl.y-MvKENZiK v. Mi'ICay 
(1858), 3 N. S. 11. (2 Thom.) 321.— CAN. 

h. .] — Giixihriht V. 

Dominion Telegraph Co. (1880), 19 
N. B. It. (3 P. A B.) 553.— CAN. 

k. lAoMhty for damage — Caused 

by erection being not in accordance 
with Act.\ — Howard v. St. Thomas 
Corpn. (1889), 19 O. II. 719.— CAN. 

l. Obstmetion.] — Wiu.m 


V. WraTERN Union TEi.icauAi’H Co. 
(189.5), 40 N. S. 11. 81. — CAN. 

m. .] — A telephone 

oo. liavluK pormissiou by its Act of 
incorporation to erect poles on the 
streets of towns A incorporated 
vlllaKos, 80 08 not tu Interfere with the 
public right of travel, is not relieved 
from liability for damages when it 
plants the poles on the highway iu 
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Telegraph Act, 1878 (c. 70), s. 3, for their consent 
to the erection of certain telephone wires on poles 
in & along certain public roads within the borough 
refused their consent. Ilie difference was referred 
under Telefp’aph Act, 1878 (c. 70), s. 4, to the 
county ct. judge of the district who decided that 
such wires should be erected overhead as proposed 
by the Postroaster-General, the corpn. thereupon 
appli(‘d to the Jiailway Comrs. The substantial 
objections of the corpn. were (a) that overhead 
wires lowered the value of house property in the 
roads where they were erected ; (b) that they 

disfigured such roads ; (c) that they were dangerous 
in times of storm ; (d) that their vibration was a 
nuisance ; (c) that they obstruetcid traffic : — 

JJeld : the overhead wires as proposed by the 
Postmaster-General should be allowed, but if the 
corpn. should within one month give notice that 
they would bear the extra cost of laying any line 
underground in any street such line should be 
placed underground accordingly. — Croydon 
Corpn. v. Postaiastkii-Geneiial (1910), 71 J. P. 
421 ; S L. G. K. 100.5 ; sitb 7)oni. Postmaster- 
(iENEiiAL V. Croydon CJorpn., 14 Ky. & Can. 
Tr. Cas. 158. 

17. .] — Postmaster- 

General V. Leicester Corpn. (191.3), 77 J. P. Jo. 
005. 

18. Whether refusal unreason- 

able.] — Where a local authority had bond fide 
exercised their discretion in refusing their consent 
to the placing of a distributing telegraph pole on 
a narrow pavement , about one-fifth of whicli would 
have been confiscated for that purpose, ct where a 
suitable site on private ground was available a.t 
a rental of £1 per annum: — Held: the local 
authority had not withheld their consent unreason- 
abl y . — 1 'o.sTM a si' 1 ‘;r - G iwi;r a i. v. Da rlinot( )N 
C^’ORPN. (1911), 1.5 Hy. ^ Can. Tr. Cas. 333. 

19 . Owners of soil — Highway not 

taken over by local authority.] —By Telegraidi Act, 
1863 (c. 112), s. 12, “ tlie co,” now the Postmast<u- 
General, “ shall not place a telegraph o\tT, along, 
or across a street or ])ublic road, or a post, in or 
upon a street or public road, except- with the 
consent of the body having the conti-ol of such 
street or luibhc road.” 

The Post-mo sU'r-Genoral, being desirous of placing 
telegraiih posts wires in, along, ct across a street 
or public road in an urban district, being a jiublic 
highway not- repairable by tlio inhabitants at 
large, required t-he urban district council to give 
tlu'ir consent tliereto under Tidegraph Act, 1863 
(c. 112), s. 12. Jt was admitted that the highway 
was a “ street ” which the urban district council 
could require the frontagers to make good under 
Public Health Act, 1875 (c. 55), s. 150 :—lJeld : 
the lU’ban district council, not being liable to repair 
the road, were not the body “ having the control 

such a V ay as to become an element of 
rianper to the public, althouph, as 
required by the Act, of Incorporation, 
the poles are planteil umler the super- 
vision of t,ho municipality. — Bonn v. 

BECT. 'i’KLKl*HONE CO. (18!)9), .‘50 O. H. 

CAN. 

n. .] 

r. Chatham Cokcn. (180!)), 2(5 A. it. 

621; IOC. L. T. 382. CAN. 

o. .] — Howse V. 

SouTHwoi.i) Township (1012), 22 

O. W. 11. 797 ; 3 O. VV. N, 1592 27 

O. L. R. 20 D. L. K. 709.— CAN. 

.] — McIsaao v. 

Maritime Telegratii & Telephone 
Co., Ltd. (1917), 60 N. 8. R. 331 
33 D. L. R. 31.— CAN. 

q. Consent of body in control of 

Man way -Validity of tye-Iau),]— A Iwe- 


of ” it within Telegraph Act, 1875 (c. 55), s. 12, 
& that streets which have not been taken over by 
the local authority remain under the control of 
the owuKU-s of the soil over which they arc made. — 
Postmaster-General v. Hendon Urban Council 
[1914] 1 K. B. .564 ; 83 L. J. K. B. 618 ; 110 L. T. 
213 ; 78 .T. P. 145 ; 30 T. L. B. 171 ; 12 L. G. H. 
437 ; 15 Ry. & Can. Tr. Gas. 185, C. A. 

Anm)tai\on : — Refd. rostmaster-Goneral i\ Hutchings (191G), 

85 Ji. .J. 1C. B. 1008. 

20. Under special Act — Immunity from 

penalty for road breaking.] — A telegraph co., by 
their Act of Parliament, wore empowered, under 
t-lio superintendence of the persons having control 
of the road or street, to break up the soil thereof, 
& place their telegraph posts. After giving the 
notices required by their Act, they broke up a road 
k placed posts, the road being only 28 feet wide : — ■ 
Held : ilicy committed no offence, & w^cre not 
liable to tlie penalty proscribed by Turniiike Roads 
Act, 1822 (c. J26), s. 118. — BiUTi.sri ULEirmiu 
Telegkai'H Co. v. Davh-is (1863), 27 J. Ih 390. 

21 . Compensation payable to owner of soil 

— Where not controlled by local authority.] — 

PoSTMAS'rER-GENERAL V. IIUTCHINaS, No. 38, 

22. Erection of telegraph on private property — 
Interference with amenities of owner — Alternative 
site ordered.] — J^ostmaster-Generai. v . Hurst 
( 1913), 77 J. P. Jo. 605. 

■ — — .] — See. aho, Nos. 38, 49, post. 

23. Laying wires In highway — Consent of person 
liable to repair of highway — Landowner.] -- A 
t-(4eplione co., acting under a licence from the 
Po.st-master-GonfU’al pni-snant to Tologrniili Act, 
1863 (c. 112), Teh‘graph Act, 1878 (o. 76), k Tele- 
graph Ac(-, 1892 (c. 59), need not obtain tlie 
pri'vions consent of a tr.amway co. before proceed- 
ing to break open a street or public road on which 
tramway lini's an* laid for the jmrpo.so of laying 
telephone wires, even tliough the tramway co. 
is liable for i-he repair of that street or public roail. 
— Bristol Tramways A Carriage Co. i». National 
Telephone Co., [1899] 2 Ch. 282 ; (iS J.. J. Ch. 
5(56 ; 80 L. T. 836 ; 63 J. P. 583 ; 15 T. L. R. 430 ; 
43 kSoI. Jo. 603. 

24. Power to carry wires across railway —Under 
special Act— Meaning of “across.”] — Pltfs., a 
railwmy co., estnbli.sliod by 7 Viet. c. xxv., wi'u* 
ompoworod by tlioir Act to carry theur i-ailvvny 
across ci'rtain public highways at particular jdaces 
therein mentioned, on a level. Defts., an Electric 
Telegraph Co., were incorporated by 14 k 15 Viet, 
c. rxxxv ; k by sect. 37 of that Act it was enacted, 
“ that it shall be lawful for the co. from time to 
time to lay down & ])laco under any public roads, 
streets, highways, k other thoroughfan's, k cither 
along or across such places, any wires, pipes, or 
tubes which shall or may bo necessary or oon- 

212 - CAN. 

a. .1 — Bell Telephone 

Co. (’. Owen iSoovn Cohpn. (1901). 
24 C. L. T. 320 ; 8 O. L. R. 74 ; -4 

O. W. R. 60. -CAN. 

iVh ether 

— Toronto Corpn. v. Beu. Tele- 
phone Co. OE Canvua, [1905 j a. C. 52. 

—CAN. 

c. -.1 — Vancouver 

Corpn. r. British Columbia Tele- 
phone Co, (1905), 1 W. L. R. 4G1. — 

CAN. 

d. .]— Haldimand 

County v. Bell Telephone Co. of 
Canad\ (19J2), 25 O. L. R. 467; 
21 O. W. R. 194 ; 3 O. 5V. N. 007 ; 2 
D. L. R. 197.— CAN. 

e. Sufficiency of 

fnibncquent consent.] — 8tkven8 v. 


law jinssod by tho city council ratiftod 
an aiiTceiuciit botwoen tiio city & 
a tclcphono co,, providing that no other 
peruon, firm, or co. should, for five 
yours, liavo any iiconso or permission 
to nse any of tho public streets, etc., 
of the city for tho puiposc of carry- 
ing on any tolephono Imsiness : — Held : 
this bve-law was in contravention 
of Municipal Act (c. 42), s. 280, & 
was ultra vires of the roimcil. — lie 
Robinson & St. Thomas Corpn. (1893), 
23 O. R. 489.— CAN. 

r, .1 — Rc Robertson 

V. COLBORNB Municipal Council 
(1912). 23 D. W. R. 325 ; 4 O. W. N. 
274 ; 8 D. L. R. 119.— CAN. 

t, .] — Temiskaming 

Telephone Co,, Ltd. v. Cobalt Corpn. 
(1919), 44 0. L. R. 307 ; 15 O. W. N. 
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venicnt for the purposes of any electric or other 
telegraph, or intended electric or other telogi'aph ; 
«fc from time to time to alter, repair, amend, & 
reinstate the same, for such i)urposes to break 
up or open the pavement or soil of any such j^laces, 
the CO. doing as little damage as may be, <te making 
compensation for all damage to be caiised thereby 
to the parties who shall have sustained such 
damage ; provided that nothing in this ])resent 
provision contained shall extend or apply to any 
railway or canal, or to any of the wt)rks or con- 
veniences connected with any railway or canal, 
except, that, subject to the jwov'isions of this 
Act, it shall be lawful for the co. to carry their 
wires, pipes, <fc tubes, directly, but not otherwise, 
across any railway or canal, but so & in such 
manner, & only at such place & lime, as not in 
anywise to damage, or be likely to damage, the 
railway or canal, or any of the rvorks connected 
tlicrewith, or at all to interrupt oi- interfere with 
the use tliereof, or the passage & conveyance of 
tralbc along the same.” Defts. carried their wires 
A pipes across pltfs.’ railway, at. a place wdiere it, 
crossed the public highway on a level, by carrying 
tlieir wires, etc., mider jillfs.’ rails, A through the 
ballast & soil of th(‘ line, &, as pltfs. alleged, 
“ after & by reason of the wrongs coni])lain(Ml of, 
the repair & renovation of part of the soil A 
ballast of pltfs.’ railway became, in some measure 
less easy «te convenient, by reason of lh<' necessity 
of avoiding or interfering W'lth the \\ir(*s A pipes ” : 
— 7/c/d .* in such case, defts. were not em])ower<‘d, 
under the i^recc'ding sect, to carry their Avires, et c., 
across the railway in the manner tlu'y liad adopted, 
as they liad tliereby interfered with the radway. 

Semhle : the telegraph co. coidd not , in any cas(‘, 
carry their wiri'S, etc., under a railway wilhiu 
the meaning of that term as used lu sei't. ‘M. 

The question, tui'iis upon tlie meaning of the 
word “ across.” Ijooking at 1 he words in the same 
clause, which expressly give 1 hem th<* jiower to 
go under public roads, while the ])ro\’iso coniines 
them, in th(“ ease of laihvays A canals, to going 
directly a<,ross, it seems to me that the true 
eonsti'uetioii of tb(' juoviso is, that in such cases 
they are excluded from going uuder (I’auke, J.). — 
Sou'i'H Eastiokn JtY, ('o. V. EutiOi’iOAN A. Amkukian 
hh.EC’TRie Printing Tei,egrai’Ii ('o. (18.54), 0 
Exeh. 8(1:; ; 2 C. L. K. 1(17 ; 2:i J.. .1. Ex. 118 ; 22 
E. T. (). S. 227 ; 15(5 E. li. 151. 

25. Power to construct telegraph — Agreement 
for free transport of men &, stores — Extent of 
agreement.]— By an agreement the I’ostmaster- 
(lieneral acquii-ed tlu' right to construct A maintain 
a line o1 telegrajih wires along the railway belonging 
to the A. AH. Railway ('o. A clause in the 
agreememt provided for tlu' free carriage of stores 
A men cmjdoyed by the Postmaster-General ” in 

National Tkt.tcpiionu Co., Ltd., Lt.r 
(Edwaiui) & Co , Ltd. r National 
Trlki'uone Co., Ltu., [IHIJ] ] J. li. U. 

— IR. 

1. Presumption that consent 

given .] — A tolophoue co wluch uc*iiLlreH 
from another c-o the lute'r 8 polos 
<Sc wires which have been on a high- 
way for yours without oi)jectlon 
from tho municipal council is entitled 
to assume that Buch equipment is 
on tlio highway with tlio council’s 
ajiproval —Okanagan 'I’kuoi'iionk Co. 
r. SaMMKULAM) Teiau-iione Co., IjI'o., 


the construction maintenance or repaii* of the 
lines of telegraph of the Postmaster-General ” : — 
Held : tho telegraph lines in question must bo 
limited to those the subject-matter of tho agree- 
ment. — METuoroLiTAN Rv. Go. V. Postmaster- 
General (11)16), 85 h. J, K. B. 15dl ; 115 L. T. 
842 ; 32 T. E. R. 682. 

2G. Acquisition of undertaking by Postmaster- 
General — Railway telegraph — Interest of railway 
company.] — By Telegraph Aet, 1868 (c. 110), s. 7, 
any railway eo. possessed of a Gdograph opc'n to the 
use of the public on Jan. 1, 1868, for transmitting 
messages for money, or possessing any beneficial 
interest in such telegraph, may reepdre the Post- 
mastcd'-Gimeral to luircliase tlie i-ight of such rail- 
way co. to transmit such messnges or ot.her bene- 
licial interi'st. By Telc'gmpb Act, 1860 (c. IS), 
s. 10, any telegraph co. with which the Postmaster- 
General may not come to an agreememt with 
respc'ct to the amount of compensation to be paid 
to them for their undertaking, may have such 
amount setth'd by arbn. m manner ]>rovided by 
Lands Glauses Gonsolidation Act., 1845 (e. IS). By 
an agreement with a tel(>grapb co., imdc't* which 
the telegraiih co. orccti'd A placed tlieir t i'legrajihic 
apparatus on the' Govves A Newport Railway Gos.’ 
line, the railway co. took the (‘xcliisive use of one 
wire during tlu' continuance of tlu* agi‘iM>in(>nt, 
for message's of their own rc'lat ing to the busiru'ss 
of the eo., but were' piohibitc'd fi'om using the wire 
for public use or for profit, or for any other pur- 
pose* than the transmission of tlie raihvay co.’s 
owm me.ssnge.s, A at the emd of the* agri'emont 
w’hicli w’as t-o ho in forci* for tw’ent y-one yT*ai-s, 
the telegraiih co. wi're t-o ri'niove thi'ir telegraphic 
apparatus: -livid: tho railway co. had no 
such interc'st- in tin' ti'U'graph as to eniitJo them 
to require the I’ostmasf •'!•-( ieneral to Yiurchaso 
it under Tc'h'graph Act, JKlkS (c. 1 10), A Tc'h'graph 
Act-. 1869 (c. 7:;). — Gowes A Newport Hy. Go. 

V. Board of Tj{ade (1874), 48 L. J. (i. B. 212; 
suh nom. R. v. Board of Trade, He Gowuos A 
Newport Ry. Go. A Postmaster-General, 22 

W. R. 807. 

27. Undertaking of telegraph company — 

Agreement for maintenance by railway company 
— Construction of agreement.] — Posiwiaster- 
Oeneral V . Great Western Ry. Go. (1889), 5 

L. R. 714, IT. E. ; nfffj. S, G. md) nom. Great 
Westiorn Ry. Go. v. R.. (1888), 4 T. E. R. 888, 
G. A. 

28. Poles owned by railway company — Carrying 
wires of railway company & Postmaster-General — 
Cost of shifting poles & wires — Rateably divided.] — 

Postmaster-General v. Great Western R-y. 
Go. (1889), 5 T. E. R. 714,11. T.. ; affu. S. G. suh nom. 
Great Western Ry. ('o. v. R. (1888), 4 O’. E. R. 
388, G. A. 

bnsiupss did not exclude the railway co. 
fioiu elect ing & uorklng tclegrapU lines 
on its «)\\ rt lu oporty tor tiio purposes 
of Itn raiiwav luislnoss. — Ukid-Nkw- 
rc)UNi)LA,Ni) Co. V. Anolo-Ameiucan 
'J'la.FiiUAru C'n., [lOlOJ A. C. .AdO. -- 
NFLD. 

h Agreement tnkmg over “ special 
ivire ” R'lre used for unprivileged 
vicssagt s— Duty of party using uurc to 
a( count fur 'profits.]— Kkip-Nkwfounp* 
land Co. )■ Anolo-Ameuican Tk.lk- 
■n Co (]!)r2), 9 Nfld. L. II. App. 
NFLD. 


ri!*181 1 W. W. 11. G5G : 23 B. C. it. 
221.— CAN. 

g. Itiyht of rniluay company 

to work ichgraph line 1 — \Vhero by 
uiutual ngroeincnt between ai)pet. rail- 
way CO. & resp. U'lcgi’aph co. Ilic latter 
was exciUHively enlit.led to ere-ct & 
work Hues on tlie foriucr’s property for 
tho jiurposes of Its own bUMuesa N 
bound to furnish for the use of tlie 
former, a STiccial wire for tho purposes 
of 1 lie railw ay as It is existed at the date 
of tho contract :~-lJ<ld : rcsp.’s exclu- 
sive right lor the purposes of its own 
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Part IV. — The Conduct 

Statutory duties to the public using telegraphs.] - 

See Telogiaph Acts, 1803 (c. 112), ss. 41, 42, 45 ; 
1868 (c. ilO), ss. 10, 20 ; 1809 (c. 73), s. 23 ; 1885 
(c. 68), 8. 2. 

Statutory charges tor the use of telegraphs.] — 

See Telegrapli Acts, 1885 (c. 68), a. 2 ; 1897 (c. 41), 

a. ]. 

Production of telegram as evidence In legal pro- 
ceedings — Whether ordered.] — See Evidence, Vol. 
XXII., p. 379, Nos. 3871-3879. 

Defamatory matter sent by telegram — Effect on 
privilege as defence.] — See Libel, Vol. XXXII., 
p. 110, No. 1482. 

29. Conditions on back of telegraph form — 
Validity of.] — Electric Telcgrraph Company’s Act, 
1853, a. 00, enacts, “ that tlie use of any electric 
telegrapli erected or formed under the jirovisions 
of the Act for the pm-pose of receiving sending 
messages shall, subject to the prior iiglits of use 
thereof for the service of Ller Majesty «V; for the 
purposes of the co., & subject also to such reason- 
able regulations as may be from time to time made 
or ent<‘red into by the co., be ojien for the sending 


of Telegraphic Business. 

A- receiving of messages by all persons alike with- 
out favour or preference.” Pltfs. sent a message 
t-o defts.’ office, to be transmitted by their telegraph 
to a vessel lying off Exmouth, requiring the master 
to proceed with her to Hull. The message was 
received by defts., subject, amongst others, to the 
following condition, “The co. will not be 
responsible for mistakes in the transmission of 
unrex>eated messages, from whatever cause they 
may arise.” In the transmission of the message, 
wliich was an unrepeated one, “ Southampton ” 
was by mistake substituted for “ Hull,” in con- 
sequence of which the vessel went to the former 
Iilaee, ^ jiltfs. sustained loss in the sale of the 
cargo, oranges, at a bad market : — Held : the above 
condition was a reasonable one within sect. 06 of 
the Act, <fc afforded an answer to the action.— 
MaoAndrevv V. Electric Telecjhaph Co. (1855), 
17 C. B. 3 ; 25 Jj. J. C. P. 20 ; 20 E. T. O. S. 75 ; 
1 Jur. N. S. 1073 ; 4 W. R. 7 ; 139 E. R. 905. 

Ayin^talions .'—fUentA. Simona v. G. W. Ry.. L. & N. W. 

liy. V. Duiihaiu (IH.'iO), 26 L. J. C. R. 2*> Ilari’lsoii v. 

L. B. S. G. Jty. (1860). 2 B. 6c S. 122. 


Provisions as to Telephones. 


Part V. — Special 

See Telegraph Act, 1899 (c. 38) ; Telegraph 
(Construction) Act, 1908 (c. 33) ; Telegraiih 

(Arbitration) Act, 1909 (c. 20) ; Telephone 

^'ransfer Act, 1911 (c. 20); Telcplione Transfer 
(Amendment) Act, 1911 (c. 50). 

30. Licence granted to telephone company— To 
lay underground wires — Under agreement with local 
authority — Duration of powers under agreement.] — 
’J’ijc woi d “ thereof ” in Telegrapli Act, 1.S99 


(c. .38), s. 3 (1), refers to the word “ iiowors ” eSc 
not to the woi-d “ licence.” Accordingly, where 
a telej)hone co. had enter(*d into an agreement' 
witli a local outliority for tlio laying down of 
underground wires, ^ that agreement ha<l come 
to an end undiT a x>i’Rviso for determination 
therein contained, the subsequent grant by the 
Postmaster-General to the local autljority of a 
new licence, whiclv is silent as to tlio continuance 


PART IV. 

k. Cun^triiclum of afficniirvts he(n'cc7i 
(tl(i/raph company c£’ Uovrnuiu nt of 
'J'(Uimnnto-—Ah to cubic laid in 1869 
bUtreen 1’irtorin d: l/'anmatna — Poivcr 
to reduce tl' abolish rates.] — Easti’KN 
EXI’CNHION iVT'STKArAhlA China 

TKi.KCHAPn Co. r. i’ommun wealth 
(1908), 0 C. L. R. 617.— AUS. 

J. Ihgiilaii/m faibuldiny 'jmblicalion 
of tthjihoiie subscribers lids — It hclhrr 
ultra Tins powers in J’o.d <£• Tthyraph 

Act. I (’OMMONll F \LTir & POHTM ^STEn- 

Gj. NEPAL r. PUOUUKSS Adveutihino 
R ius.s ACENCY Co , Ltd. (1910), 
IOC. 1; R. l.M.— ADS. 

m. Grant of exclusive riyht to 
fori'utn roni}i<nty — To lonsiruct ,(’■ 
operate teleyrajih line over jiroperty of 
railuay nnnpan y .] — A fort'lffti 

CO. hua a rig:ht to eiitor into a contract 
witii a, railway co. in Canada for tlie 
cxchiHtvc ]tiJvilegc of constnictmtf & 
oTJoratniff a line of tclcin‘ai)li over the 
road of such railway co. provided tho 
contract is consistent with tho purposes 
for wliich tile foreiiai co. is Incorporated 
& not prohi lilted by its charter nor by 
t'iio laws of the I’rovince of Canada in 
W’hlcii tlie contract is made. The rlftht 
of a foreign corjm. to enter into eiioli a 
contract, & carry on the business 
provided for thereliy, is a riglit recog- 
nised thereby the comity of nations, — 

(;\NAPIAN RACIFIC KY. CO. V. WESTER.V 

Union Telequai'H Co. (1889), 17 

S. C. R. 1.")1,— CAN. 

n. Duly of franchise holder to supply 
Uleoraph service — To persons willing 
to IHiy in advance therefor.] — Red Deeh 


Town Cue mil r. Western Geneual 
Electric Co. (1910), 11 W. L. it. 
Ga7 : 6 Alta. L. R. 14a. — CAN. 

o. Ontario liailway cf’ J\1nnicipal 

Board — Jurisdiction to order connection 
of sysierns in adjacent terntorics.]— 
Jte Bm KHKLH VlLLAOE McKii.lov 
Munkti-al Telephone System, Be 
Blyt'u Village &: JIcKiixop Town- 
81 IIP (1912), 21 (). W. R. C28 ; 3 

(). W. N. 781 ; 26 O. L. R, 29 ; 2 
D, L. R. SJ.i.— CAN. 

p. Sale of purls of system cB* 

jilunt to ioiimshij) corjiorations—Ap- 
jiraval of Board — \eeess%ty for .] — A 
telephone co., operating in seven 
townshljis & villages, agreed to sell 
Iiartsof it s plant & systmii to tlio corpus, 
of two of flic townships —Held: be- 
fore any ugrccineiit of sale or purchase 
could become operatlTO tho approval 
of the Ontario Railway & Municipal 
Board w'as essential. — He Consoli- 
llATOl) 'J’KLKFHONE Co., LTD., & 
Calehon & Erin Townships (1920), 
48 O. L. R. 140 ; 18 O. W. N. 401.— 
CAN. 

q. Divulging contents of telegrams 
— j’tlcgrapn clerks — Ilow far bound 
to disclose contents of messages to court 
— As vnincsses under subpoena.] — Not- 
withstanding tho oath administered 
to telegraph operators In the employ 
of the New York, Newfoundland & 
London Telegraph Co., that they should 
not wilfully divulge or i*eveal tho 
contents of any mossago passing over 
the line : — Held : they are bound when 
subpoenaed as a wltnosa to give 
evidence & all facts within their 
knowledge touching the matter In 


tiucslion ; such messages arc not inlaw 
privileged coinmunleatlons.— AV New 
York, Newfounoland & IjOnuon 
Telegraph Co. (1861), 4 Nfld. L. B. 
.'^7.').— NFLD. 

r. Whether indiclnicvt hes 

against manager of tdegrnph depart- 
ment — For “ wrongfully tt knowingly 
(lindging contents ” of telegram.] — K- v. 
Strooe, Lemon’s Case (1872), Mac. 
928.~N.Z. 


t. Contract to let office as telegraph 
office — Beasonablc notice to determine 
contract ncces.sary.] — Pltfs, had Icf 
l»ortion of their premises to deft. 
Govt, as a telegraph olRco, had fitted 
it up, & one of their firm had been 
in st-r acted in tclcgrapby & taken charge 
of tho office. There was no written 
agreement as to hiring ; tho salary was 
tho receipts of office. Without notice 
the instruments were removed, « 
another person appointed operator 
without any cause assigned : — Held : 
to terminate such a contract pltfs. were 
entitled to a reasonable notice, sneb as 
six months ; 
is Implied & 

March r. 

MENT (1891) 


. in such a contract a 
: should have been given. — 
N EWFOUNDLAND G OVERN • 

1, 7 Nfld. L. R. 658.— NFLD. 


PART V. 

a. Licence granted to telephone coni" 
pany amounting to monopoly — Whether 
ultra mrcs.] — A bye-law passed by the 
city council ratified an agreemont 
between the city & a telephone co., 
providing that no other person, firm, 
or CO,, should, for five years, have any 
license or permission to uso any of the 
public streets, etc., of the city for the 
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Part VII. — Submarine Cables. 


of the powers of the telephone co., will not extend 
the duration of the powers conferred by the 
agreement. — National Telephone Co., Ltd. v 
Kingston-upon-Huli. ConpN. (1003), 80 L. T 
291 ; 68 J. P. 62 ; 61 W. II. 617 ; 10 T. L. II. 
577 ; 47 Sol. Jo. 638 ; 1 L. Cl. II. 777. 

8outhond-on-Soa Corpn., 

31. Provision for Intercommunication with 

rival licences.] Lefts, were licencees wliose 
licence liad been extended in respect of an oxchanRo 
area under the provisioiLs of Telegraph Act, 1890 


(c. 38), s. 3, & they were requested by pltfs., who 
were subsequent licencees for the same exchange 
area, to provide intercommunication with their 
system. The ct. after considering the ropoi't of 
a si)Ocial scientific referee, who had by their 
order held a local investigation, made a declara- 
tion as to the facilities for intercommunication 
to be given by defts. to pltfs. — Swansea Corpn. 
p. Nationai. Telephone Co. (1906), 75 L. J. Ch. 
407 ; 94 I.. T. 665 ; 70 J. P. 366 ; 22 T. L. II. 
471 ; 4 L. G. II. 809, C. A. 


Part VI. — Special Provisions as to Wireless Telegraphy. 

See Wireless Telegraphy Act, 1904 (c. 21). 

32. Whether wireless telegraphy within Telegraph Acts.] — A.-G. v. I^dison IJslephone Co. op 
London, No. 1 , anie. 


Part VII. — Submarine Cables. 


See Submarine Telegraph Act, 1885 (c. 49) ; 
Pacific Cable Acts, 1001 (c. 31) ; 1902 (c. 20) ; 
1911 (c. 30). 

33. Protection of cable — Sacrifice by ship to avoid 
Injury — Compensation payable for shipowner’s loss.] 

— Submarine Telegraph Act, 1885 (c. 49), Sched., 
Article VII., provides that shipowners who can 
prove (bat they have sacrificed {infer alia) an 
anchor in order to avoid injuring a submarine 
cable shall receive compensation from tlio owner 
of ( he cable : — Held : the liability of the owner 
of t he cable under this article was to make com- 
penaat jon for iJie sacrifice of the anchor, but not 
further (o pay (bo damages resulting from such 
sacrifice. Semhle : the amount of comjiensation 
is not necessarily limited to (lie cost of i-eplacing 
the inalerial sacrificed, but depends on (he eircum- 
stanres of each case. — Aoincottut S.S. (k).. Ltd. 
V . Lastehn Extension Australasia & China 
TEI.EGRAP11 Go., Ltd., [1907] 2 K. B. 306 ; 76 
E. J. K. B. 884; 97 J., T. 410; 23 T. L. II. 
490 ; 10 Asj). M. L. (5. 499 ; 12 (Join. Gas. 302, 
G. A. 

34. Lease of cable — Lessor covenanting to repair 
on notice — Failure to repair through unfavourable 
weather.] — Pltf. co. in 1912 leased certain caliles 
to deft, co. for ninety nine years. The leas(‘ con- 
tained a covenant by pltf. co. to repair the cables 
& to ellect such repairs with the greate.st possible 
dispatcli after receiving notice from deft. co. that 
the same were necessary Si, it was provided that 
in case of any breach of flio covenant to effect 
repail’s wth the greatest possible dispatch or in 
the event of inteiruption in through communica- 
tion continuing for more than eighteen months, 
deft. co. should have power to give notice deter- 
mining the lease. In 1917 a break occurred & 


was not repaired within eighteen months, & deft, 
co. gave notice to determine the lease. A cable 
shi]) was employed jointly by pltf, & deft, co., 
as the latter co. desired to repair a cable owned 
by (hem. On the two cos. being unable (d agree 
uhicb cable should be first rcqiaircd the Admlty. 
ordered the rcjiair of deft, co.’s own cable to bo 
made first on the ground that it was the cable 
of the greater capacity. The Admlty. also gave 
orders that the cable shq) should recoal at a 
certain station A twice ordered its re(<iirn owing 
to submarine perils. During the latter part of 
the operations of the cable ship, there was an 
unexpected duration of un favourable weather. 
I’ltf. CO., in these circumstances, claimed relief 
under (be xirovisions of Gour( s (Emergency I’owers) 
Act, 1917 (e. 26), s. 2, A (’ourts (Emergency 
Powers) Act, 1919 (c. 64), s. 1 (1) (a), A (6), against 
(bo exercise by deft. co. of their power to deter- 
mine the lease ’.—Held : pltf. co, wore not entitled 
to relief under Gourts (Emergency T’owers) Act, 
1917 (c. 25), 8. 2 as the reiiair was not restrictod 
by virtue of an enactment relating to (he Defence 
of the Boahn or a regulation made thereunder, 
A the ordoi-H of (be Admlty. wei-e not an inter- 
ference with xfilL co.’s rights of property, but 
were given for the purpose of assisting A not 
resticting pltf. co.’s endeavours to repair their 
cable, neit/her could pltf. co. be said to have 
incurred a forfeiture in respect of the failure to 
repair ; the immediate cause of the delay in re- 
jiairingwas the unfavourable weather expenenced 
— Direct United States Garle Co. v. Western 
Union Telegraph Go., [1921] 1 Gh. 370; 90 
L, J. Gh. 102 ; 123 L. T. 232 ; 36 T. L. II. 402. 

Damage to submarine cable.] — See Nos. 64-60, 
post. 


purpose of ofirrj^lns on any telephone 
buBinesfl : — Held : this bye-law was 
in oontravoution of Municijial Act, 
65 Viet. c. 42 (O.). 8- 2815, & was nlfra 
vxres the council . — lie houinson &; 
Bt. Thomlvs Coni’N. (1893), 23 O. 11. 
480.— CAN. 

PART VI, 

b. Prohibition of manufacture of hroad- 


caslinu equipmcrd—Vitlidiiy of.] —Wire- 
less Telegraphy Uoffulations, re». 92, 
which provides that no person or 
firm shall manufacture . . . equipment 
for use as broadcast recoivei's, or for 
use In tho.se receivers, until ho lias 
been granted a dealer's licence,” etc., 
Is v/tru fires tho power conferred by 
Wireless Telegi'aphy Act, 1905-1919, 
8. 10, upon the Governor-General to 
make reguiations not Inconsistent with 


tho Act *' proHorlhlng all matters which 
by this Act are required or permitted 
to be prescribed or which are necessary 
or convenient to bo prescribed for 
carrying out or giving effect to this 
Act.” There Is nothing In Wireless 
'rclcgraphy Act, 1905-1909. against 
tho manufacture of such equipment. — 
Carpinrs V. I’OWKI.L (1925), 30 

C. Ju R, 88; 31 Argus, L. R. 241.— 
A US. 
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Telegraphs and Telephones. 


Part VIII. — Adjustment of Differences. 


See Tclej?rapli Acts, 1878 (c. 70), s. 3, 6 ; 1802 
(c. 69), s. 2 ; 1008 (c. 33), ss. 4, 6 ; 1009 (c. 20), 
ss. 1, 2. 

35. Consent of road authority — Consent made 
subject to conditions — Conditions unreasonable.] — 

Tlie Corpn. of London, as successors of the Cornrs. 
of Sewers of the City of London, on being applied 
to by the Postmaster- Genci^al under Telegraph 
Act, 1878 (c. 70), s. 3, for their consent to the 
I)lacing & maintaining of a line of lines of under- 
ground telegraphs imder certain streets in the 
tdty of Ijondon, refused their consent, except on 
condition that the said line or lines of telegi’aiihs 
shoTild not be “ laid for the use of the National 
Telephone co., unless the telephone co. were pre- 
pared to provide an imi)roved service at a reduced 
cost.*’ This ditTcrence, after having been referred 
to the judge of the City of Ijondon Ct., was, in 
accordance with Telegraph Act, 1878 (c. 70), s. 4, 
brought before the Railway Cornrs. : — Held : the 
following words in Telegraph Act, 1803 (c. 112), 
s. 5, “ any consent may be given on such pecuniary 
or other teims or conditions, being in themselves 
lawful, as the person or body giving consent 
thinks lit,” only entitled street autliorities m 
withholding such consent to raise objections of 
a kind which concerned them as a street authority ; 

the objection raised by the corpn. was an un- 
reasonable one, inasmuch as it did not api)ly to 
the public at large did not atl'eot the corpn.’s 
int erests as a street authority at all. 

It was contrary to the general principles of 
common law & contrary, therefore, to the pro- 
bable intention of this enactment that they, the 
mere street authority, should have the right to 
exclude any portion of the public whatever. 
Any objections which they may raise must be 
objections atlccting, privid facie at any rate, 
the whole of the public, the whole of the persons 
who may be concerned in the matter. This 
objection does not apply to the whole of the jiublic 
(WKiGH'r, .T.). — Postmastkii-Genekal V . London 
rojiPN. (1808), 78 L. T. 120; 02 ,1. P. 390; 14 
T. L. R. 222 ; 10 Ry. & Con. Tr. Cas. 231. 

36. .] — The Corpn. of Glasgow 

refu.sed their consent to the laying ot wires by the 
Postmaster-General except on the condition 
“ that such consent was not t-o be made applicable 
to the purposes of any private co. or individual, 
whose application if made direct to the corpn. 
could be refused by the corpn. without right of 
appeal.” The Postmaster-General admitted that 
the wiles when laid would be used by the National 
Telephone co. as junction lines with the Post 
Oflice trunk lines, & stated that this would be 
done in pursuance of a Treasury Minute which 
had been laid before Parliament -.-—Held : (1) the 
Postmaster-General was carrying out a delinitc 
policy sanctioned by the legislature, & must bo 
assumed to be acting in the public interest in pro- 
viding facilities for the telephone co. ; & the corpn. 
were not entitled to make it a condition of their 
consent that the Postmaster-General sliould not 
permit his wires to be used in a particular manner 
authorised by tlio law ; (2) the Conirs. under 

Telegraph Act, 1878 (c. 70), s. 3, os ” the autho- 
rity by whom the dilt'ercnce is to be determined, 
may . . . give their consent either unconditionally 
or subject to such pecuniary or other terms, 
conditions & stipulations as they may think 
just,” h therefore may fix pecimiary terms where 


such terms are no part of the original difference. 
— Postmaster- General v. Glasgow Corpn. 
(1900), 10 Ry. & Can. Tr. Cas. 238. 

Annotation : — As to (1) Apld. PostmaHtor-Qeneral v. Edin- 

biiTffh Corpn. (1897), 10 Ry. & Cun. Tr. Cas. 247. 

37. Conditions ultra vires.] — Post- 

master-General V. London Corpn., No. 35, ante. 

38. .] — WTiero the Postmo^ster- 

Gencral tlosircs to carry telegratih wires along 
roads which have been dedicated to the pubhc 
but have not been built on & have not been taken 
over by the local authority, but are public roads 
within Telegraph Acts, a condition should not 
be imposed that the Postmaster-General shall 
pay to the owner of the soil of the roads a rental 
which has no relation to the actual damage but 
is m the nature of a payment for use A occupation. 

The owner of the soil of I’oads which had been 
dedicated to the pubhc but had not been taken 
over by the local authorities attached to his 
consent to certain telegraphic lines being placed 
under & over the roads a condition (hat the I'ost- 
rnaster-Goneral should make a payment of a renl. 
of £10 a year so long as the telegraphic lines w(‘re 
maintained, & ujicn the Postmaster-General 
objecting to the condition a county ct. judge 
imposed a rent of £5 a year. ’Phe parties being 
dissatisfied with the decision of the county ct. 
judge : — Held : the condition, being inconsistent 
with the true character, & capacity of the person 
ha%ing the control of the public roads, ought not 
to have been imposed. Sc the Postmaster- General 
was entitled to be relieved from the obligation to 
pay the rent. — Postmaster-Geneijal v. HuTcit- 
INGS, 11910] 1 K. R. 774 ; 85 ];. .1. K. B. 1008 ; 
115 L. T. 78 ; 80 .T. P. 246 ; 32 T. L. R. 290 ; 14 
ij. G. R. 554. 

Annotation : — Distd. rustinaster- General v. Brooks, [10221 

2 K. 11. 17G. 

39. Substituted methods allowed by 

commissioners.] — A local board, on being apiilied 
to by the Postmaster-General under 'Peh'grnpli 
Act, 1878 (c. 76), s. 3, for their consent to the 
placing of telf'graphs Sc. posts upon, along, & over 
streets Sc roads in their district, refused their 
consent, except on condition that the wires across 
or along streets or roads should be underground. 
This dilTorenco, after having been referred to a 
metropolitan police magistrate, was, in accordance 
with Telcgrapli Act, 1878 (c. 76). a. 4, brought^ 
before tlio Railway Cornrs., the Cornrs. decided 
that overhead wires should be allowed, subject 
to conditions.— Wandsworth DisTurcT Local 
Board v. Postmaster-General (1884), 4 Ry. 
Sc Can. Tr. Cas. 301. 

40. .] — Postmaster- General v. 

Glasgow Cori>n., No. 36, ante. 

41. Refusal of consent — Difference referred 

to commissioners.] — An Urban J)istrict Council, 
on being applied to by the Postmaster- General 
under Telegi-aph Act, 1878 (c. 76), s. 3, for the 
consent of the iilacing of telephone wires Sc posts 
upon along & over a certain road in their district 
refused their consent. 

The difference was referred under Telegraph 
Act, 1878 (c. 76), s. 4, to the county ct. judge of 
the district who decided that the ttdephone lines 
should be laid underground. The Postmaster- 
General then brought the difference before the 
Railway Comi*s. The substantial objection of the 
District Council was that the 6 or 7 posts on which 
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the wii'es would be carried overhead would be an 
obstruction to foot passengers using the pavement. 
The comrs. after hearing evidence & viewing the 
road decided that the posts & overhead wires 
should be allowed. — Re JPoaTAiASTER-ClENKriAr. & 
Watford Urban District Coijncit. (1908), 72 
J. P. 1 84 ; svh nom. Postmaster-General v, Wat- 
ford Urban District Council, 52 Sol. .To. 302 ; 0 

G. R. 504 ; 13 Ry. & Can. Tr. Cas. 160. 

Annotation ; — field. Postinastor-General v. Tottenham 

U. D. a (1910). 14 Ry. & Can. Tr. Caa. 154. 

42. .] — The Postmaster-General 

under Telegi’aph Act, 1878 (c. 70), s. 4, appealed 
to the Railway Comr.s. from so much of a decision 
of the stipendiary luagistrate for Borough of 
W^oolwich as required the l*ostmaster-Oenoral to 
erect certain telegraphic lines on painted iron 
jjoles & to place certain other telegrax>h lines 
underground. The Postmaster-General asked for 
the Comrs.’ consent to XJlaeing telegraphic lines 
overhead on jiainted wooden poles in certain streets 
which consisted mainly of artisans’ dwellings. 

Th(; streets in whiiJi the magistrate ordered 
the wii-es to be x>laced underground consisted of 
artisans’ dwellings of a superior character, all 
built upon the tVjrbett Tlstate. Most of the houses 
were pmehased k, owned by the best class of 
artisans. Tlu'ro wer(‘ no ov(Thead wires on tlui 
t’orbedt Estate, but undei’groimd wires on jiart 
of it, k, the Postuiaster-ljoneral wished to extend 
the telegraphic system overhead by bringing it 
up from the uruhirground trench. The Comrs. 
after hearing evidence k viewing the streets 
allowed painted wooden jioles to bo erected 
instead of iiaintod iron ones but as to the streets 
in th(‘ Corb(‘tt Estate, decided that it would be 
unrcfisonable under th(! circumstances to allow 
overhead wires. -Re 1’ostmastiok-General k 
Wuoi.WfCTt JBorouou .CdUNc ii. (19U8), 72 J. P. 
18(5; sub vom. j •oSTAIASTEB-tiENERAL V. WoOL- 

iMcii Bouougii (.V>UN('iL, 0 L. G, H. 509; 13 

Ry. k (An. Tr. Cas. 165. 

43. Application by licencees.] — 

Ihiik'r tlie d’clegrajih Acts the Postmaster-General 
delegated certain jiow’er.s to th(' N. T. co, 3’ho co. 
ihereuxion entered into an agreement with the 
mayoj“, etc., of T. W. for the exercise of certain 
pow<‘is within their district. 

By that .agreement, with tlu' excejition of certain 
work nnmtioned in the scJiedule, it was provided 
that, the co. should not exercise any of the powers 
conferred on the l^ostmaster- General by the 
Telegraph Acts, 1863 (c. 112), k 1878 (c. 76), 
in respect of which the consent of the coipu. was 
iM'quired without oiitaimng a further consent in 
writing from the coipn. It w^as furtiier provided 
that if any dispute or difference arose concerning 
tho i»ivmises or the rights k liabilities of tJie 
parties, such disimte or differenc(i should be 
referred to arbn. 

Upon the corpn. refusing their consent to some 
further works beyond those mentioned in tie; 
schedule, the N. T. co. ax)plied to the county ct. 
judge as arbitrator und<‘r Telegraph Act., 1878 
(c. 76), ss. 3, 4 : — lidd ; the county ct. judge had 
no jurisdiction as the co., being only the delegates 
of jiowers from the Post.mastcu’-General, could not 
Xu-oceed under Telegrax)h Act, 1878 (c, 112), ss, 3, 
4, but only under the arbn. clause in their agree- 
ment. — Tunbuij>ge Wells Gorpn. v. National 
Telephone Co. (1900), 83 L. T. 525 ; 61 J. P. 
756 ; 48 W. R. 686 ; sub nnm. National Tele- 
phone Co. V. Tunbridge Wells (;orpn., 16 
T. L. R. 440 44 Sol. Jo. 552, 1). C. ; affd. (1901), 

85 L. T. 368, C. A. 

Annotation: — Hentd. Turner v. Kingsbury CoIJiories, LI 921] 

3 K. B. 109. 


PHONE (yO., JyrD. V. Huddersfield Corpn. (1901), 
17 T. L. R. 460, C. A. 

46. Objection to overhead wires.] — 

Upon a reference to the Railway k Canal Corm*s. 
of a fhfference between a local authority k tho 
Postmaster-General arising from tho refusal of 
consent by tho local authority to the xdacing of 
telexihono lines in certain stre(4s .* — Held: where 
it appears that the cost of laying tho wires under- 
ground, as comiiarod witii tliat of carrying them 
overhead, would be excessive, tho extra burden 
of the former method will not bo imxiosed uX)on tho 
taxpayers ; but in.asmuch as tin; circumstanco 
that tlie locality in which tlie wires wiTo to be 
Xdaced was a residential disinct, <fc athnirably 
kept by the local authority with a view to il.s 
being residential, k that oxerhead wire's would 
bo a disHguroment to the streets, the; objc'ction to 
siicli wire.s was considc'rod to b(' a very real objec- 
tion, k an opportunity w'as glvi'n to the objectors 
to lind the nece'ssary funds feu- di'fraymg tho extra 
cost of laying the wires unde'j-groutid in all or any 
of tho hlroets in question. — (^4 m)YDOn Curpn 
Postmabter-Generai, (1910), 7t .T. P. 424; 8 
L. G. It. 1005 ; 8id) nom. PobtiMAS’i'er-Geneijal 
V. (Aoydon Corpn., 11 Ky. k Can. Tr. Cas. 158. 

46. .] — All Urban District 

Council having refused their consent to the xilacing 
of an overhead telegrax^h wire on x>oles for a distance 
of a quarter of a mile along a road in theii' district 
k the county ct. judge for tlu' district having 
found that their refusal was re'asonabh;, the Post- 
master-General a]>X)]ied to the Railway (’onirs. 

'J'h(5 District Council had ex])ended £6,000 in 
alteiing their own overlicad wires to underground 
vires k in laying new undt'rgroimd wir^s. In 
1897 tho l*o.stmaster-('ienera! had api^hed for the 
consent of tho dis( i-ict council to lay und('rgroimd 
wires in the road m question whicii liad hei'n 
granted & the wires had been laid accordingly: — 
Held: under tlie lircumslances of the case tl»<' 
wiiX'S sliould be laid uudiM'ground on tlio thstrict 
council undertaking to do tlie work of excavation, 
laying the x>ipos k Jilling (lie trenelb's foi’ £50,- - 
Re Po.stmabter-Cenerai- k To’cteniiam Urban 
District Council (1910), 74 J. P. 431 ; sub nom. 
Postmabter-Generai. v. TorrENiiAiu Urban Dis- 
trict Council, 8 i>. G. Jt. 791 ; 14 R,} , k Can. 
Tr. (As. 154. 

47. Wandsworth DisTRurr 

Local Board v. Postmaster-General, No. 39, 
anir. 

48. — — .] — lAlS'rMAKTIOK-CiENERAL V. 

Leicioster C!oupn. (J913), 77 J. 1^. Jo. 605. 

49. Consent of owner of private land —Refusal of 
consent —Difference referred to Commissioners.] — 
(1) Where, under Tclegraidi (Construction) Act, 
1916 (c, 40), s. J, the ownei', lessee, or occupier 
of private laud refuses or fails to give his consent 
to the x'lai iiig of a telc’graxihic line on or across 
his lami within two months after being required 
to do so by notice from the i'ostmastcr-General, 
tho difference tlieri'by arising between the Post- 
master-General k the owner, li'sace, or occupier, 
must be referred direct to the Railway k Canal 
Commission. A stipi*ndiary magistrate or county 
ct. judgi* has no jurisdiction to entertain that 
question. 

(2) If tho convenient user or enjoyment of 
private land is interfered with by tho placing 
thereon of a telegraphic line, or if the land has any 
special advantages which the xjlacing of tho line 
thereon will, or may reasonably be expected to 
injure, the Railway k Canal Commission may have 
regard to these circumstances in considering. 
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under Telegraph (Constiniction) Act, 1916 (c. 40), 
8. 1, what terms to impose on the Postmaster- 
General. It is reasonable, when compensation 
is directed to be made by the Postmaster- General, 
to order the payment of an annual sum & not of 
a lump sum. — Postmaster- Genbbal v. Brooks, 
[1922J 2 K. B. 170 ; 91 L. J. K. B. 689 ; 127 L. T. 
529 ; 38 T. L. R. 623 ; 20 L. G. R. 658. 

60. Terms imposed by Commissioners.] 

— Postmaster- General v. Brooks, No. 49, 
ante. 

51. Decision of Commissioners — Whether appeal 
lies.] — By an agreement under seal marie in 1905 
a telephone co. agreed to sell to the 1‘ostmaster- 
(jleneral all the plant in use by the co., on Dec. 31, 
1011, &c any dispute as to the value of the plant 
was to be referred to the Railway & (Janal Com- 
mission, if they should be authorised to determine 
it. Telegrajih (Arbitration ) Act, 1900 (c. 20), s. 1, 
enacted that any dilTerenco between tlie Post- 
master-General A any body or person imder any 
agreement relating to <.elei)hones should, if the 
parties agreed, bo referred to the Railway & Canal 
Commission, who were bound tu determine it ; 
&, sect. 2, that all proceedings relating thereto 


should be conducted by the Commission in the 
same manner as any other proceeding was con- 
ducted by them under the Railway & Canal 
Traffic Acts, 1873 & 1888, & that any order of the 
Commission on any such difference should be 
enforceable as any other order of the Commission, 
provided {inter alia) that any such matter of 
difference might, in certain events, be heard & 
determined by the two appointed Comrs. A 
difference having arisen as to the value of the plant, 
the Commission, at the request of the parties, fixed 
& deteimined the value : — Held : the reference 
to the Commission under the Telegraph (Arbitra- 
tion) Act, 1909 (c. SO), was a reference to them as a 
ct. of record A not as arbitrators, & an appeal 
lay from their decision on a point of law to the Ct. 
of Appeal. — National Telephone Co., Ltd. v. 
Postmaster-General, (1913] A. C. 646 ; 82 

L. J. K. B. 1197 ; 109 L. T. 662 ; 29 T. L. R. 637 ; 
67 Sol. .To. 061 ; 16 Ry. & Can. Tr. Cas. 109, H. L. 

Annotations : — Be!d. ChoBhiro Linos Cominltteo v. ButJcr, 
Oreonongh & Esplen Sc Wulford (Liverpool) (1917), 1(5 
Ry. Sc Cun. Tr. Cub. 212. Mentd. He Roaler, [1915] 1 
K. B. 21 ; Oldbain, Ashton & Hydo Electric Trainwajs 
r. Ashton Corjin., [1921] 3 K. B. 511 ; Canada Cement 
Co. r’. East Montreal L1922] 1 A. C. 219. 


Part IX. — Compensation. 


52. Acquisition of undertaking by Postmaster- 
General — Compensation for loss of office — Tele- 
graph officers of railway company.] — (1 ) Telegraph 
Act, 1868 (c, 110), s. 8 (7), applies only to the three 
telegraph cos. named at the beginning of sect. 8 ; 
&, tlierefore, the telegrapli superintendent of a 
railway co. is not entitled to compensation for the 
lo.ss of his office, when the telegraphic business of 
the CO. is acquired by the Postmaster-General. 

(2 The aiqierintcnrlont of one of the three named 
telegiaph cos. was hold entitled to compeusation 
in T'espect of profits on allow ance for oxpeuses while 
travelling on the co.’s service.— R. v. Pustmaster- 
General (1875), 32 L. T. 559 ; Hubs^equent j)ro- 
crcdings (1878), 3 Q. B. D. 428, C. A. 

53. Assessment of compensation — 

Emoluments.] — The Telegraph Act, 1868 (c. 110), 
enables the Postmaster-General to purchase the 
undertakings of telegi’aph cos. By s. 8 (7), 

every officer & clerk of any co., the undertakings 
of which may be so purchased, w'ho has been not 
less than five years in the service of the telegraph 
COR. A in the receipt of a yearly salary, or who 
has been not less than seven years in the service 
of telegraj)}! cos. A is in receipt of remuneration at 
a rate of not leas than £50 a year, shall, if he receives 
no offer of an appointment by the Postmaster- 
General in the telegraphic department, etc., receive 
during his life from the Postmaater-Genf>ral by 
way of compensation for the loss of hi.s office 
from th(‘ time at which tlie govt- takes possession 
of the co.’s telegraph, an annuity payable half 
yearly, equal, if he shall have been in the service 
of telegraph cos. twenty years, to two-thirds of flie 
annual emolument derived by him from his office 
on .Tune 24, 186)8. 

MandaniKH f.o the Postmaster-General to assess 
compensation f-o S., an officer of a telegraph co., 
in respect of the expenses allowed him as a part 
of the emolument of his office. Return that it 
was tlie duty of S. from time to time, when 
required, to travel irpon the co.’s business, A that 
the CO. had agi'ced with hhn upon rates of allow- 
ances, as an indemnity against the extra personal 


expenditure incurred, or assumed to bo incurred, 
by him while travelling on the business of the co., 
beyond his ordinary expenditure, nr.mely, 12.s. Od. 
for twenty-four hours’ absence from lioadquartcrs, 
A 56*. for twelve hours’ like absence, when such 
last-mentioned absence did not oblige him to stop 
away from home, A that the allowances so made did 
not foim any part of his yearly salary or remunera- 
tion, but wt'rcmade for the jiurpose of indemnifying 
him against extra personal expenditure, A that the 
refusal to nssess comiiensation W'as only so far as 
regarded these allow'ances. l^leo., that the allow- 
ances wci’e not made as an indemnity, but w^ere 
made to the co.’s officers when travelling, whether 
extra expense was incurred by them or not, A 
were ffxed payments ; that the co.’s officers wdien 
travelling received the allowances, A saved a large 
part of the money wdiich they wDuld otherwise 
liave expended at home for board A lodging, A 
that the allowances were part of the annual 
emoluments of the officers : — Held : anything 
whicli S.’s allowance enabled him to save from Ills 
ordinary expenses was an “emolument,” A there- 
fore a subject for compensation. — R. r. Post- 
master-General (1878), 3 Q. B. D. 428 ; 47 
L. J. Q. B. 435 ; 38 L. T. 89 ; 26 W. R. 322, 0. A. 

Annotatums : — Apld. Cof)j)er r R. (1880), 14 Ch. D. 311. 

Reid. J.lvlngBtoue v. WeBtiiiiDsf cr C’orpn., 11904] 2 K. B. 

109; Driict) r. Jty. I’lcuriiig Ilonso (1925). 133 L. T. 

514. Mentd. R. v. I. R. Comrs. (1888), 36 W. R. 690, 

54 , Right of owners to compensation — 

Where “beneficial interest “ already disposed of.] — 

By Telegraph Act, 1868 (c. 110), s. 7, a railway co. 
IJOBsessing a beneficial interest in a telegraph 
ojien to the use of the public on Jan. 1, 1868, 
may, under certain circumstances, require the 
Postmaster- General to purchase such interest 
upon terms to be settled, failing agreement by 
arbn. By Telegraph Act, 1808 (c. 110), s. 9 (11), 
an umpire is, in default of appointment by the 
arbitrators, he nominated by the Chief Justice 
of the Conmion Pleas. The 8. A D. Railway Co., 
which connected two portions of the London A 
South Western Railwuy, entered into an agree- 
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ment in 1866, by which they undertook to com- 
plete all the works, including the telegraphs, & 
then to hand over, for the term of one thousand 
years, their line to the South Western, wlio imder- 
took to pay them 45 per cent, of tlio “ gross 
receipts from traffic convoyed by the railway.” 
At the date of this agi'eement the S. & D. Railway 
had two telegraph wires along tlieir line. In 
1805 the South Western had made an agreement 
with the Electric Telegraph Co., by which the latter 
were to have the exclusive riglil of transmitting 
messages along the lines which the South Western 
then had or might afterwards acquire. After the 
passing of Telegraph Acts, the Postmastei-Geni'ral 
acquired these telegraphs &: paid compensation 
in respect thereof to the South Western. The 
S. & D. Railway Co. then applied for compensa- 
tion in respect of their telegrapli & afterwards 
requested the Chief Justice of the Common Pleas 
to appoint an umpire, wliich lie declined to do, 
on the ground that tlio S. & D. Co. Jiad no “ bene- 
ficial interest ” in a telegi>aph within Telegraph 
Act, 1808 (c. 110), s. 7. On motion to make a rule 
absolute for a ynatulamiis to compel such appoint- 
ment to be made : — Held : the S. & D. Railway 
have under the agreement with the South Western 
parted with the “ beneficial interest ” in their 
telegraph, that messages simt by the telegraph 
formed no part of “ traffic conveyed by the rail- 
way,” consequently they were not entitled to 
compensation under Telegraph Acts. — R. v. Couo- 
KTDGE (Lord) (1870), 15 L. J. Q. B. OdO ; 31 L. T. 
752. 

Jvmtfdion .’—Mentd. li. r. London (l$p ) (1889), 58 L. J. 

Q. B. 385. 

65. Compensation In respect of future 

losses.]— By Telegraph Act, 18(58 (c. 110), s. 0 (0), 
tlio Bostmaster-Ceneral shall ]iay railway cos. by 
way of conqiensat ion, clause? D., such sums as 
shall be settled fiy arbn. m res])ect of the loss by 
such raihvay co. of the ]irivilege of granting other 
W’aylcavos <Sc making future aiTangements with 
tclegrajih or other cos., A in respect of granting 
a monopoly to tdu* Bust nuister-deneral for the 
conveyance of telegraplis over their railways. 
By clause 11. of the same sub-sect., on acquisition 
of the telcgraiihs, the Boslmaster-Ccucral shall 


have a perpetual right of way for his poles & 
wires over the whole of the railway co.’s system, 
& in consideration thereof he shall pay to the 
railway co. such sum per mile per wire over the 
whole of the said system by way of yearly rent 
as shall be fixed by arbn. The arbitrator, in 
determining the amounts to be paid to the rail- 
way CO. under tliis Act, shall have regard to the 
agreements which subsist between the railway 
co. & any telegrapli co., & also to a compulsory 
sale being requii<‘d from the I'ailway co. ; A in 
estimating the amount to be paid under any one 
part of this sect., shall have regard to the advan- 
tages to bo obtained & the disadvantages to be 
sustained by the railway co. under any other part 
of this sect. By snb-seet. 8 of the saim; sect., to 
the railway co. is reservi'd power to erect ct work 
private telegraphs for annual rent or payment 
for wayleave from traders. An arbitrator had 
awarded a certain lump sum to defls. as & by way 
of compensation in pursuance of the provisions 
of Telegi-ajili AeJ, 1868 (e. 116), s. 9 (6), but bad 
made no allusion in his award to any yearly rent 
under clause II. of that sect. : — Held : dofts. were 
proclud(?d from any further compensation for 
extra yioles or wiri'S which ilie Bostmasler-Gcneral 
might in future reipiire to bo (*rected iqion their 
railway system. — It. v. METiioroi.n'AN Ry. (A). 
(1883), 50 L. T. 6, (!. vV. 

66. Erection of telegraph on private lands — 
Amount of compensation.] -Postmaster-General 
V, HuToiiiNGS, No. 38, an/c. 

57 . — Factors to be considered.] — 

Postmaster- General o. Brooks, No. 49, ank. 

68. Mode of payment.] — Post- 

master-General V. Brooks, No. 49, urde. 

59. Compensation for damage— Absence of negli- 
gence of undertakers — Duty of claimant to show.l — 
In order that a person may maintain a claim for 
compensation undia* Teh'graph Act, 18(53 (e. 112), 
s. 7, for damage done by reason of the oxi'i’cise 
of the powers of the Act as distinct from .in action 
at law, it is not incumbent upon him to show that 
the undertakers m doing the damage did nob aid 
ncgligeidly.— >St. James A J^ali. Mall Eleitrig 
lauTiT C<K, Ltd. i;. R. (190J), 73 L. J. K. B. 518 ; 
90 L. T. 311 ; 68 J. P. 288. 
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See Malicious Damage Act, 1861 (e. 97), ss. 37, 
38; Telograidi Acts, 18(53 (c. 112), ss. IS, 22, 
40, 45 ; 1868 (c. 110), s. 20 ; 1869 (e. 73), s. 6 ; 
1878 (e. 70), ss. 8-11 ; .Submarine Telcgi-aph Act, 
1885 (c. 40), s. 3. 

Wireless Telegraphv Act, 1904 (c. 24), s. 1 ; 
Post Office Protection Act, 1884 (c. 76), s. 11. 

60. Injury to works of Postmaster-General — 
Negligence of Postmaster-General.] — Telegraph 
Art, 1878 (c. 7(5), s. 8, which provides that where 
.any undertakers, body, or pei’son, by tbomseivcs 
or by their agents, destroy or injure any tele- 
grapliic line of the Postmaster- General, such 
undertakers, body, or person shall be liable to pay 
to the Postmaster-General such expenses, if any, 
as he may incur in making good the said destruc- 
tion or injury, does not apply where the destruc- 
tion or injury is oncasionod by the Postmaster- 
General’s own negligence or by the negligence of 
those for whom by legal succession or otherwise 
the Postmaster- General is responsible. — Post- 
master- General V, Liverpool Gorpn., [1923] 


A. G. .587 ; 92 L. J. K. B. 791 ; 130 L. T. 41 87 
J. P. 157 ; 39 L. R. 598 ; 67 8ol. Jo. 701 21 
L. (b R. 553, ILL. 

ArnioUUwn • -Refd. J'oBtmaater-Geucral v. Berk & Pollitzier 

(1921), 88 J. 1‘. 137. 

61. Who may be liable.] — By Telegraph 

Act, 1878 (c. 76), s. 8 : “ Where any undertakers, 
body, or jierson, by themselves or by their .agents, 
destroy or injure any telegraphic line of the Post- 
master-General, such undertakers, body, or pi'rson 
shall not only be liable to pay to the Post/raastor- 
General such oxiiensos, if any, as he may incur 
in making good the said deslTuction or injury, but 
also, if the telegraphic communication is carelessly 
or wilfully interrupted, shall be liable to a fine not 
exceeding £20 per day for every day dmang which 
such interruption continues.” By Telegraph Act, 
1878 (c. 76), B. 2, ” The expression ‘ telegi'aph 
line ’ means telegraphs, posts, ... A also any 
. . . apparatus . . . used for the purpose of 
transmitting tolegraphic messages.” 

Defts.’ servant while driving their motor lorry 
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along a public liigliway caused it, without any 
negligence on his part, to come into collision with 
a fire alarm post belonging to the Postmaster- 
Oenoral & thereby injm-ed the post. In an action 
by tlie Postmaster-General under Telegraph Ac!., 
1878 (c. 70). 8. 8 to recover the expenses of making 
good the injury: — Held: the word “person” 
must be read, not as limited to persons who had 
special statutory rights in the highway wliich 
might com(j into conflict with the corresponding 


rights of the Postmaster- General, but in its natural 
& unrestricted sense as including all persons 
exercising their common law right of passage ; 
& defts. were liable to make good the damage done. 
— PosTMASTKR- G eneral v. Beck & Pollitzer, 
[1921] 2 K. B. 308 ; 93 L. ,T. K. B. 1017 ; 131 
L. T. 750; 88 J. P. 137; 08 Sol. Jo. 883 ; 22 
L. G. K. 057, C. A. 

Forgery of telegram .] — See Criminal Law, Vol. 
XV., pp. 1000, Nos. 12064, 12005. 


Part XI. — Rights and Liabilities of Telegraph Undertakers. 


62. Wires Interfering with private or public 
rights — Power to remove.] — Ai'tknuoroijoti & 
Son V. I.ONDON, rt(\, Teleiuione Co., [1884] 
VV. N, 2 ; Bitt. Hep. in Ch. 109. 

63. Erection of wires unauthorised by 

statute.] — In a suit by a telephone co. against the 
local authority to recover damages for cutting 
down & 1 ‘emoving tel(‘phone wire.s stretched 
across a public stieet, it appeared that the co. 
was not authorised by statute so to ]jlace their 
wares :—7/cW ; tiie action failed. Tiie Tvmoval 
was within the legal powei-s of defts., & there 
wins no allegation of any unnecessary damage 
liawng been caused by the cutting. — -N ational 
Telephone Co. v. Ht. Peti-:i{ Port Constables, 
[1900] A. C. 317 ; 09 L. J. P. C. 71 ; 82 L. T. 
398, P. ('. 

Liability for nuisance.] — See IItgtiways, 

Vol. XX VT., pj.. 313, 400, 411, Nos. 452, 1278, 1333. 

Right of local authority to prevent erection 

in highway.]— *SVe Nos. 15-20, ante. 

64. Damage to submarine cable.] — Spirit of 
THE Ace Subm.\rine Telegraph ('O. v. Gibb 
( i85<8), 10 L. T. 275. 

65. .] — 'To a declaration for injury, through 

negligent navigation, to a submerged idectric 
cable*, defts. pleaded that they were navigating 
the seas in the usual manner, ^ that they had 
occasion to let dowm their anchor near the ])lace 
where the: cable was injured us alleged, tc that 
without default, & by means of the action of the 
winds & W’aves, the cable A the ship’s anehor 
became entangled, & that there w’as no notice to 
defts. of the existence or iiosition of tlu‘ cabh;. 
Hoplication that clefts, had the means of knowledge 
of the exi.stcnce locality of the cable A noglectial 
to make use of .such means of knowledge. Then* 
W’as al.so a new assignment, being an argument ive 


traverse of the plea : — Held : the declaration W'as 
good, although notice of the existence of the cable 
was not alleged ; that the plea was good, as 
putting in issue the negligence charged & tlio 
rt‘])lication was good. — Submarine Telegraph 
Cl), r. Dickson (1864), 15 (L B. N. S. 759 ; 3 New 
Rep. 572 ; 33 L. .T. C. Jh J39 10 L. T. 32 ; 10 
Jur. N. S. 211 ; 12 W, K. 384 2 Mar. L. C. 9 
113 E. K. 983. 

Annoiations • — Reid. Tlio Clara Killam (1870), li II. 3 
A. & E. 101. Mentd. Wilson v. Nowborry (1871), IlG 
J. I*. 215. 

66. I — A ship cast anchor near the Soutli 

Foreland. Her anchor got foul of a submarine 
telegraph cable. The crew heaved up the anclior 
to the water's edge, & the telegraph cable caiue up 
entangled with it. In order to free the anchor 
from the ti'legraph cable, the mate of the ship, 
acting under the direction of tlic master, cut the 
telegrapii cable in two with a hatchet. By the 
exercise of ordinary nautical skill the anchor 
migiit lurve betm freed from the cable by the crew’, 
without ruilmg th(i cable : — Held : the ct.. hail 
jurisdiction to (*utcrtam an action instituted by 
the owners of tin* t clegrajih cable against tiie shix) 
for the damage done to the cable, A the owuicis 
of the teh^graph ('able w’eri* I'lititled to judgnu'nt 
in the action.- — I'lii; (.'lara (1870), L. If. 

3 A. <& E. 161 ; 39 L. J. Adm. 50 ; 23 L. T. 27 ; 
19 VV. If. 25 ; 3 Mar. J.. C. 163. 

Aniutlalwes —Reid. 'I’urnri' v Mersev Docks A’ Haiboui' 
Board. The Zrta, 1181)2] 1'. 285 ; The Nonnandy, LlhOll 
r. 187. 

.] — See, also, Nulsancio, Vol. XXX VT., 

p. 197, No. 373. 

Damage to telephone wire — From tramway 
wires .] — See Electric Lighting, Vol. XX., 
1). 212, No. 77 ; Nuisance, Vol. XXXVI., p. 197, 
No. 372. 


Part XI 1.^ — Relation between Telegraph Undertakers and 

their Customers. 


67. Whether common carriers.] — 1 do not sei 
any analogy bi'tween the liability of a commor 
carrier & that of a telegraj)}i co. (BiiAMWEi.r,, L.J.) 

V. Reuter’s 'J’elegkam Go. (1877), 

(!. P. 1). 1 ; 4 7 L. J. Q. B. 1 ; 37 I.. T. 370 ; 42 
J. P. 308 ; 21) V'/. R. 23, G. A. ; affg. S. (L suh now 


Dixon v. Reuter's Telegrai’H Go., Ltd., 16 
L. J. Q. B. 197. 

Antiolations • -Mentd. Coventry, Slieppiu-d v. C. E. Dv. 
(188H). 1!) L. T. (ill ; Cniiidiiffton v. G. N. Hv. (IHH.’I). D) 
L. T. 392 ; Eu bauk’.s Exocutora v. Iluuiphreya (188G), 
18 Q. B. D. f>4 ; Brown v. Law (1895), 72 L. T. 7 79 ; 
Starknv v. Bank of England, 11903] A C. Ill ; Edwuids 
V. Porter, Me.Ncall r. lluwcs, [1923] 2 K. B. 538. 


PART XII. 

c. Liulnhlii for vnsdrhvrri/ of Ith- 
f/ona. 1— BLAKFNF.y r. Pfouh (No. 2) 
(1885). (i N. H. VV. L. lU (L.) 223 ; 2 
N. S. \V. AV. N. 30.— AUS. 

d. — — Liability beyond the line.] 


— StI'.vknhon r. Mo.xti'I'.at. 9'f,i.1'.- 
oiiArii Co, (1858), IG U. C. K. 530.— 
CAN. 

e. Inabilily for noii-lraiisntission of 
teleyrani,] — Ktnohoune v. DIontkkvU 
TKi.FnicVFH Co. (1859), 18 U. C. 11. 


GO.- CAN. 

f. —-.]-- Baxter v. Domintom 
TM.EOUArii Co. (1875), 37 C. C. B. 
470.— CAN. 

g. AUcyed breach of ayreeincnt of 

service — Defendant company 
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68. Liability for mistake In telegram — “ Un- 
repeated ** telegram.] — Mac Andrew v. Electric 
Telegraph Co., No. 29, ante. 

.] — See, also, Contract, Vol. XII., tip. 49, 

79, Nos. 271, 470 ; Sale op Goods, Vol. XXXIX., 
p. 052, No. 2404. 

69. Liability for non-delivery — Negligence of 
telegram collector.] — -Dcft.’s business was to collect 
telegraphic messages for transmission to America 
«fe other places. Pltfs. entrusted deft, with a 
message in cipher, which was unintelligible to 
deft., for transmission to America. Deft, negli- 
gently omitted to send the message. The consc- 
(pience was that pltfs. lost a sum of money which 
they would have earned for commission upon an 
order to which t he message related : — Held : 
pltfs. could not recover such sum of money from 


Part XIII. — ^Telegraphic and 

71. Notice of injunction.] — A sheriff’s ofhcer & 
an auctioneer proceeded with the sale of the 
property of a trader seized under a fi. fa. after 
they had received notice by a letter from debtor’s 
solr. that ho had tiled a liquidation petition, & had 
also received notice by telegram that the Ct. of 
Bankruiitcy had made an order restraining further 
proceedings under the writ : — Held : the sheriff’s 
otUcer the auctioneer had been guilty of contempt 
of ct., & they must ])ay the costs of a motion to 
commit them. — Bryant (1876), 4 Ch. D. 98 ; 
85 L. T. 189 ; 25 \V. R. 280. 

AnnotatioTi • — Gonsd. iiV BlsUop, Ex p. Loagloy, Ex p. 

Smith (IS7!)), i:5 Ch. 1). 110. 

72. .] — Sufficient notice of the granting of 

an injunclion may bo given by telegram ; but, if 
it is sought to commit for contempt a person who, 
after receiving such a notice, disregards it, the 
ct. must decide upon the particular facts whether 
he had in fact notice of the injunction, & it is the 


deft., but only nominal damages. — Sanders v. 
Stuart (1870), 1 C. P. D. 320 ; 45 L. J. Q. B. 
682 ; 40 J. P. 728 ; 24 W. R. 949 ; sub nom. 
Saunders v. Stewart, 35 L. T. 370. 

Liability for misdelivery.] — See Contract, Vol. 
XII., p. 49, No. 272. 

70. Misappropriation of telegn'aph fees — By tele- 
graph clerk of railway company — Whether railway 
company liable.] — North Eastern Ry. Co. v. R. 
(1889), 0 T. L. R. 15, C. A. 

Agreement for telephonic communication — 
Whether stamp duties payable.] — See Revenue, 
Vol. XXXIX., p. 276, No. 607, 008. 

Agreement for hire of telephone wire & apparatus 
Relation of landlord & tenant.] — See IjANDLOrd 
& Tenant, Vol. XXXI., pp. 97, 456, Nos. 2364, 
6041. 


Telephonic Communications. 

duty of those who ask for the committal to prove 
this beyond reasonable doubt. 

A Ijondon solr., who obtains an order from the 
Ct. of Bankruptiiy in London restraining a sale 
under an execution in the country, ought, instead 
of teh'graphing the order to th(^ sheriff’s officer, 
to tidegraph it to a solr. at the pl.aco, as his agent, 
asking him to give notice of it to the i)erBona 
affected . — Re Bisiiou, Rx p. Langley, Ex p. 
Smith (1879), 18 Ch. D. 110; 49 L. J. Bey. 1 ; 
41 L. T. 888 ; 28 W. R. 174, (J. A. 

Order stopping cheque.] — See Bankers & Bank- 
ing, Vol. JIL, p. 221, No. 589. 

Contracts by telegram — Telegram as memoran- 
dum or note.] — See Contract, Vol. XII., pp. 132, 
140, 155, Nos. 889, 890, 947-019, 1087-1008. 

Offer & acceptance.] — Sec Contract, Vol. 

XIT., pp. 59, 75, 76, 79, 92, Nos. 880, 436, 438, 461, 
465, 467, 561. 


Part XIV. — Rateability of Property occupied for Telegraphic 

Purposes. 


See Telegraph Act, 1868 (c. 110), s. 22, &, 
generally, Rates & Rating, Vol, XXXVIll., pp. 
417 e/ scq. 

Necessity for exclusive occupation.] — See 
Rates & Rating, Vol. XXXVIII,, p. 447, No. 158. 

73. Telephone apparatus — Wires & posts along 
railway.] — Tlu; JOlectric Telegraph Co. are liable 
to be rated for the relief of the poor in respect of 
then whes & posts placed along the line of a railway 
CO., notwithstanding the latter may require their 
removal to a more convenient jilace. — Electric 
Telegraph Co. v. Salford Overseers (1855), 11 

under no obligation to ascerUiin nature of 
cuMomers' eommunicaUons . ] — ELErTKio 
Dkspatc'ii Ck). OP TonoNTo r. Bell 
Telephoxk Co. (Ont.) (1891), 20 

S. C. K. 83.-— CAN. 

h. Liability fur mistake in trans' 
mission of telegram.] — A telegraph co. 
is the agent of the person sending a 
message only for the purpose of dohvor- 
Ing the specillc uicssago & the person 
who delivers a message to be sent is 
not responsible for any mistake made 
by the opcratt>r in the transmission. — 

Kohs V. Lonu (1899), 40 N. S. K. 174. — 

CAN. 

k. .] — A snh-postmaster, on 

transmitting a telegram, acts os a 

J. — VOL. XLII. 


Exch. 181 ; 3 C. L. R. 973 ; 21 L. J. M. C. 140 ; 
25 L. T. O. H. 166 ; 19 J. R. 375 ; 1 Jur. N. S. 733 ; 
3 W. R. 518 ; 156 E. R. 795. 

Annotations : — Consd. Smith v, Lambeth Assmt. Com. 
(1882), .52 L. J. M. C. 1. Apld. Lancashire Telephone 
Go. V. Manchester, Overseers (1881), 14 Q. D. D. 207. 
Eefd. 11 . V. Musson (18.58), 27 1j. J. M. C. 100 ; Grant v. 
Oxford L. B. (18(58), 9 B. & S. 900 . Watkins v. Mllton- 
noxt-Gravesond, Overseers (18(58), L. 11. 3 t). B, 350 ; 
Pimlico Tram. Co. v. Oroonwlch (1 873), L. R. 9 Q. B. 9 ; 
R. V. St. Panoras Assmt. Com. (1877), 40 L. J. M. C. 
243 ; Paris New York Telegraph Co. v. Penzance 
Union (1884). 12 Q. B. D. 552 ; Taylor v. Pendleton 
Overseers (1887), 19 Q. B. D. 288 ; M., S. & L. Ry. v. 
Kingstou-iipon-HuU (189(5), 75 L. T. 127. 

toll .] — INGERSOLL '^I’ELErilONK CO. V. 
BicllTei.ephonk Co. of Caxajja (1918), 
22 Can. By. Cas. 135. — CAN. 

o. Contract for telephone service 
— Whether bailment ,] — ^EnWARUs v. 
Eumontox Cohpn. (Alta.) (1915), 8 
W. W. R. 411 ; 25 D. L. R. 825.— CAN. 

p. Omission of sidiscriber’s name 
from directory —Right to damages .] — 
Fi-anuers V. British Columbia Tele- 
phone Co. (1926), 36 B. O. R. 332 ; 
[1926] 1 W.W. R. 358.— CAN. 

q. Right to recover yearly rent in 
advance — Breach of agreement to pay. ] — ■ 
National Telephone Co. v. Qiuffen, 
[19U6]2I.R. 115.— IR. 

M M M 


pubUo offleor & in the discharge of a 
public duty, & If he is guilty of nogli- 
gonco in the transmission of the tele- 
gram, causing loss to the sender, ho is 
liable to the sender for the loss so 
sustained. — IlAmLTON v. Clancy, 
[1914J 2 1. R. 514.— IR. 

l. -.] — Marais v. Anderson, 
[1909] E. D. C, 70.— S, AF. 

m. Board of Railway Commissioners 
— Whether Board may order telephone 
company — To furnish subscriber with 
hlrjihone directory.] — Dionam v. Bell 
Telei’iionk Co. (1909), 8 Can. Ry. Cas. 
200,— CAN. 

n. Right to authorise additional 
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wires, poles & attachments.] — See 

Kates & Hating, Vol. XXXVIII., p. 412, No. 

135. 

74. Assessment.] — vestry applied by man- 
darnus to compel the Postmaster-General to pay 
poor rates upon the rateable value of telegraph 
posts & wires, as fixed by an assessment committee. 
The Postmaster-General had tendered a smaller 
amount, proportionate to an assessment fixed by 
the Comrs. of the Treasury, which the vestry had 
refused : — Held : by Telegraph Act, 18(i8 (c. 110), 
& Telegraph Act, 1809 (c. 73), no duty is cast upon 
the Postmaster-General to pay the rates imposed 
by those Acts ; & there is no remedy by mandamus 
against him to enforce the payment of rates fixed 
by an assessment commiU^e. — K. v. Postmaster- 
General (1873), 28 L. T. 337 ; sub nom. Makyle- 
noNE, Vestry v. Postmaster- General, 37 J. P. 
196 ; 21 W. K. 459. 

75. .] — Telegraph Act , 1868 (c. 110), em- 
powers the Postmaster-General to puichase, for 
the purposes of the Act, the undertaking, including 
land & piopei-ty, of any telegraph co., & sect. 22 
provides that all land, property & undertakings so 
purchased shall bo assessable & rateable to 
parochial rates at sums not exceeding the rateable 
value at which such land, property & undertakings 
were i)rop('rIy assessed at the time of such purchase. 
In 1870 the Postmaster-General purchased the 
undertaking of a Gdegraph co., including a house 
lield by the co. under a lease for twenty-one years 


from Sept. 1867. At the time of the pui*ohase 
a portion of the house was subject to an imderlease 
granted by the co. to H. for the remainder of the 
term less one day, & containing a covenant by the 
co. to pay all parochial rates. The Postmaster- 
General occupied & used for telegraphic purposes 
only, the portion of the house not comprised in 
the underlease until the year 1878, when he demised 
that portion to others, & thenceforth no part of 
the house was occupied or used for telegraphic 
purposes. The rateable annual value at which 
the portion comprised in the underlease could 
properly have been assessed as a separate tene- 
ment at the time of the pui'chase was £108. In 
1880 the assessment committee of the district 
separately assessed that portion in respect of 
parocliial rates at the rat/cable annual value of 
£334 : — Held : sect. 22 applied notwithstanding 
that all use of the house for telegraphic purposes 
had ceased, & therefore the occupier of the pre- 
mises comprised in the underlease was not liable 
to be assessed in any sum exceeding the rateable 
value at which these premises could have been 
properly assessed at the time of the purchase. — 
8t. Gabriel, Fenciiurch Overseers v. Williams 
(1885), 16 Q. B. D. 649 ; 65 L. J. M. C. 11 ; 51 
L. T. 270 ; 50 .T. P. 533 ; 31 W. K. 256 ; 2 T. L. K. 
138. D. G. 

Mandamus to enforce payment by Postmaster- 
General.] — See Crown Practice, Vol. XVI., p. 281 , 
No. 931. 


Part XV. — Income Tax on 

generally, Income Tax, Vol. XXVIll., pp. 
17-81, Nos. 87-483. 

76. Foreign cable company — Exercising trade in 
United Kingdom.] — Applts., a foreign co. domiciled 
in Copenhagen, had tlu-ee marine cables in con- 
nection with Aberdeen & Newcastle, communicat- 
ing with the telegraph lines of the Post Ollico in 
the United Kingdom. They had also work rooms 
with clerks in London, Newcastle, & Aberdeen. 
Messages from tliis country were forwarded over 
tlu! lines of the I’ost Office &c. the cables of applts. 
to llemriark, A; tlience by their wires & the wires 
of foreign govts, to Russia, (’hina, Japan, & India. 
The totiil charges paid for transmitting such 
messages were collected by the Post Office, & after 
deducting their dues, handed to applts., who 
retained the amount due to them for the trans- 
mission of messages over their cables & lines, & 
paid the residue to the various govts. & cos. 
respectively entitled to it. No profits were made 
by applts. from the transmission of messages over 
the land lines in the United Kingdom : — Held : 
applts. must be taken to exercise a trade in the 


Telegraphic Undertakings. 

United Kingdom under 16 & 17 Viet. c. 31, s. 2, 
sched. D., & they were chargeable to income tax 
on the balance of profits or gams from tlieir receipts 
in this country from the transmission of messages. 
— EiiimsEN V. Last (1881), 8 Q. B. 1). dll; 5J 
L. J. Q. B. 86 45 L. T. 703 ; 46 J . P. 357 ; 30 

W. K. 301 ; 4 Tax Gas. 422, G. A. 

Annotaiions Apld. Wci’lo D. Colqiihuiin (1888), 20 Q. IJ. J). 
753. Apprvd. Gramgor r. Gough, 11806) A. C Consd. 

])o Boors Uonsolidateil Minos v. Howe, [100.')] 2 K. B. 
(112. Distd. Now Zealand Tuxes Coinr. v. Eastern E.vtoii- 
sion Australasia & Uhma Telegraph Co., 11006] A. ('. 
520. Apld. Wilcock V. Pinto, [1025) 1 K. B. 30. Consd. 
Maclamo v. Eccott, [1926] A. C. 424. Apld. Tarn o. 
Scnnlau, Nielson, Anderson v, Collins, Muller (London) 
V. Lothem, Same v. I. 1{. Comrs., [1028] A. C. 34. Reid. 
Pominery & Orono v. Apthorpo (1886), .56 L. J. Q. B. 
J5r, ; lie Watson, Sandle & Hull (1897), 14 T. L. H. 124 ; 
Lovell & Christmas v. Taxes Comr., [1908] A. O. 46 . 
Beynon Co. v. Ogg (1918), 7 Tax Cas. 12.5; Weiss, 
Bifiellcr & Brooks v. Farmer, [1918] 2 K. B. 72.5 ; Smidth 
V. Greenwood (1922), 8 Tax Cas. 193 : Royal Agrleul- 
timal Soc. of England v, Wilson, Brighton College v. 
Marriott (1921), 132 L. T. 258 ; Lysaght v. I. K. Comrs. 
(1927), 13 Tax Cas. 511 ; Muller (London) r. Lethoiu, 
Barae v. I. It. Comrs.. [1927] 1 K. B. 780. Mentd. KRk- 
wood V. Gadd, [1910] A. C. 422 ; Brighton cioUege v. 
Marriott, [1925] I K. B. 312. 


PART XIV. 

74 i Hssfw.mt'id.l —In assessing for 
T)Urpobes of taxation tho polos, wires, 
couduils, & cables of a telephone eo., 
the cost of construction, or tlie value 
as part of a going concern, is not tho 
test ; they must be valued, in tho 
assessment division in whhrh they 
happen to be, just as materials which. 
If sold or taken in payment of a just 
debt from a solvent debtor, would 
have to bo removed & taken away by 
tho purchaser or creditor. —Jie Bki.l. 
Tkckphonk Co. & Hajopton (Xucpn. 
(1898), 25 A. U. 351.— CAN. 

r. I /nit of taxation — Quarter section 


— night of adjacent owner to notice 
of passing of resolution .] — Rural Tele- 
phone Act, R. 8. 8., c. 96, makes tho 
tluarter section tho unit of taxation, & 
a person who owns a quarter section on 
tho telephone lino bul resides on land 
contiguous to that quarter section but 
nf)t itself on the line, is not entitled to 
notice of the passing of a resolution 
authorising a pr(»pogod loan us a 
“ resident occupant *’ under soot. 26 
of tho Act. — Senobk V . Bi.ucheu 
Rural Mu NicmALixy (No. 343) (Sask.), 
[1923], 4 D. L. R. 153; [1923] 2 

W. W. R, 1137.— CAN. 

t. Liability of Commercial Cable 


Compann~~To taration under Taxing 
Act — Whether eimipany " carrying on 
telegraph business in tt* from the 
Colony ."] — CowaiERciAX Cablk Co. 
V . A.-G. OP Nkwpounplano (1912), 9 
Nfld. L. R. App. xix. — NFU). 

PART XV. 

a. Whether telegraph companies ex 
empted from payment of tao^ imposed 
by 6 Kdw. 7, c. 7.]— R. r. Anolo- 
Amerioan Teleohapit Co. (1907), 9 
Nfld. L. R. 290.— NFLD. 

b. .] — A.-G. V . Cosjmehoial 

Cable Co. (1911), 9 Nfld. L. R. 464.— 
NFLD. 
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77. Property In telegraphic address — Where In 

cypher.] — Pltfs., a telegram co. in Jjondon, made an 
arrangement with defts., being two individuals 
in Australia, for the transmission of messages, in 
which certain words were used as short expressions 
of the names & addresses of the principal cus- 
tomers ; & defts. were described as pltfs.’ agents. 
In a httle time the parties quarrelled, & one of 
defts. came to England to carry on an independent 
telcgiam business with his partner in Australia, 
& sent circular's to pltfs.’ customers, mentioning 
that ho had their cyphers. On motion to restrain 
lum from using the cyphers : - //c/d ; there was 
nothing confidential m the cyphers, 6c ho was 
entitled to use them.- Teueuram Co. v. 

Byron (1874), 43 L. .T. Ch. fihl. 

Am\ntatio7L8 : — Consd. MeiTyA\(!atlior r. Moore. 11H1)‘2] 2 C-h. 

518 ; Jjainb v. Evans, [181)3 J 1 Ch. 218. Refd. Robb v. 

Green (18 !)j), 04 L. J. Q. B. o93. 

78. .] — The short address, “ Street 

London ” was used for many years in sending tele- 
grams from abroad to Street 6c Co., of (!ornhill. 
A bank adopted by awangement with the Dost 
Ofilcc the phrase “ Street JiOndrm,” as a cypher 
address for telegrams from abroad to themsclvi's : 
— lidd : the ct. had no jurisdiction to restrain the 
bank from using such cyiiher address. — Street v. 
Union Bank of Spain 6c England (1885), .30 
Ch. D. 15« ; 65 L. J. Ch. 31 ; 53 L. T. 202 ; 33 
W. 11. 901 ; 1 T. }j. K. 654. 

79. Property In code.]— Pltf. published “ The 
Standard Telegram Code,” a book of words selected 
from eight languages, for use in tclegi-ajihic 
transmissions of messages, <to it was accompamed 
by figure cyrihers for reference or private inter- 
pretation. Tlie book was registered under Copy- 
right Act, 1842 (c. 45). Defts. bought a copy of 
the book, »& compiled for their own use with its 
aid a new & independent work, as alleged, wluch 
was their own private telegraph code, 6c they dis- 
l/nbuted copies of their book amongst their agents 
at home & abroad, but they had not printed their 


book for sale or exportation : — Held : defts. had 
infringed the copyright of pltf., 6c a iierpetual 
injunction must be granted. — Ager v. Peninsular 
& Oriental Steam Navigation Co. (1884), 20 
Ch. D. 037 ; 63 L. J. Ch. 680 ; 60 L. T. 477 ; 33 

w. II. no. 

Antuiiatuyns :—'Folld. Agor r. CoIlliu?rl(lfro (1880), 2 T. L. R. 

291. Reid. ATidersour. Liobor CodeCo., [11)17] 2 K. B. 4(J9. 

80. .] — Pltf. had iiublished “ The Standard 

'Felegram Code,” a book of words selected from 
eight languages, for use m telegrapliic transmissions 
of messages, with the addition of figure cyphers for 
reference or private interpretation, which was 
I'ogistered under Copyright Act. Defts. had printed 
a book containing some 70,000 of the words com- 
prised in xiltf.’s book, with the addition of interpre- 
tations suited to the iiurjio.ses of a certain trade, 
for idle use of themselves 6i tlicir correspondents :■ — 
Held: defts. had infringed pltf.’s copyright, 6c a 
perpetual injunction must be granted. — Ageji v. 
COLIANGRIDGE (1880), 2 T. Ij. U. 291. 

An imUilion : — Apld. AndL'i'Hou V. Liebor (U)dl) Co., [1917] 2 

K. B. 409 

81. .] — A iierson in the emjiloyraent of jiltfs. 

under a conti-act of service compiled in the course 
ol liis employment a telegraphic code consisting of 
words of five letters, each word dillering from every 
other word in at least two letters, being pro- 
nounceable but meaningless in itself. The code 
consisted of 100,000 words, which the compiler 
selected trom an original list of 450,000 words on 
certain jirmciples, wliich were based on the 
requirements of tidegraphic 6c cable cos. Pltfs. 
wont through the foinialities necessary to copyright 
the work. Suhseijuontly defts. published a code, 
in which "was rejiroduced a substantial jiart of 
pltfs.’ code : — Held : pltfs.’ code was a i^roper 
subject of copyi'iglit, for the infringement of 
Avhicli by defts., pltfs. were entitled to recover.— 
Anderson 6c Po., Ltd. v. Lieber Code Uo., 
11917] 2 Iv. B. 409 ; 80 L. .1. K. B. 1220; 117 
L. T. 301 ; 33 T. L. K. 420; 01 Sol. Jo. 515. 


TENANCY. 

See JjANDLord anjd Tenant. 

TENANT AT WILL 

See Landlord and Tenant. 


TENANT BY CURTESY. 

See Real Property and Chattels Real. 
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TENANT BY SUFFERANCE. 

See Lajidlobd and Tenant. 

TENANT FOR LIFE. 

See Infants and Children ; Keal Property and Chattels Keal ; Settlements. 

TENANT IN COMMON. 

See Keal Property and Chattels Keal. 

TENANT IN TAIL. 

See Keal Property and Chattels Keal. 

TENANT RIGHT. 

See Agriculture. 


TENDER. 

See Admiralty ; Building Contr.^cts, Engineers, and Architects ; Contract ; Sale 

OF Goods. 


TENDER OF AMENDS. 

See Public Authorities, Bodies, and Officers. 

TENEMENT. 

Sec Copyholds ; Landlord and Tenant ; Keal Property and Chattels Keal. 


TENURE. 

See Constitutional Law ; Copyholds ; Keal Property and Chattels Keal. 
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TERM. 

See Landlord and Tenant ; Real Property and Chattels Real ; Settlements. 


TERRITORIAL FORCE. 

See Royal Forces. 

TERRITORIAL WATERS. 

See Courts ; (Criminal Law and Procedure ; Fisheries ; AVaters and Watercourses. 

TESTAMENTARY EXPENSES. 

See Estate and Other Death Duties ; Executors and Administrators ; Wills. 

TESTATORS, 

See Wills. 

TESTATUM. 

See Deeds and Other Instruments. 


THAMES. 

See SniPPiNc; and Naahuation ; Waters and Watercourses. 
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THEATRES AND OTHER PLACES OF 
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Sub-sect. 1. In General . . ........ 905 
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Sub-sect. 8. Right to Express Opinion ...... • 907 

Sub-sect. 4. Liabh.ity of Proprietors for Neglk^fnce ..... 90S 

A. In General ............. 90S 
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Sect. 6. Performers ............. 909 
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Sect. 8. Theatrical Usages . . . . . . . . . . .910 
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Part I. — Theatres. 


Sect. L— UCENCES OR LETTERS PATENT. 

Sub-sect. L — Necessity for. 

Sex Theatres Act, 1843 (c. 08), s. 2. 

1. House or other place of public resort -Had 
or kept for public performance of stage plays — 
What amounts to house or other place — Booth- 
theatre.] — A booth-theatre, which is taken to 
pieces <fe canied from place to place for theatrical 
Xjerforinance.s, is not a “ house or other place of 
I)ublic resort for the fnjblic i)ei'foruiarice of stage 
plays ” within Theatres Act, 1843 (c. 08), s. 2. — 
Davys V . Douglas (1859), 4 11. A NT. 180 ; 28 
L. J. M, C. 193 ; 32 L. T. O. S. 283 ; 23 J. W 135 ; 
157 L. R. 800; sid) nom. Davis v. Douglas, 7 
W. R. 327. 

AnnoUdiuna : — Consd. FrodorlckH v. Payiici (1862), .'12 L. .1. 

M. C. 1 1 Distd. TarlliiK v. Frcdericke (1873), 28 L. T. 

814. Refd. Sewell v. Taylor (1859), 23 J. P. 792; 

KrcdcrickB v. Howlo (1862), 6 L. T. 544. 

2. .] — A booth, consisting of 

two caravans or wagons, having painted on it 
“ Ol 3 rQipic Theatre,” diawn from x>lace to x^hice 
by horses & when .supported by poles resting on 
the ground formed a temxiorary booth with a 
stage thereon, in which certain stage iilays were 
acted, which booth was moved hum x^lRce to 
place for theatrical performances //c/d .* the 
acting stage plays for hire in such booth, not being 
a patent theatre or duly licenced as a theatre, is 
acting in a “ place ” within Theatres Act, 1843 
(c. 08), s. 11, & for which the manager is liable to 
the penalty thereby imposed. 

Theatres Act, 1843 (c. 68), s. 1 1, certainly 
includes the case of this apxilt. The “ acting 
was for hire,” whether payment was made at the 
door or any other place (Br.amwkij:., B.). — 
Fredericks v. Payne (1802), 1 H. & C. 684 ; 32 
L. J. M. 0. 14 ; 7 L. T. 329 ; 27 J. P. 104 ; 8 
Jur. N. S. 1109 ; 11 AV. R. 36 ; 168 E. R. 1010 ; 
sub nom. Payne v. Fredericks, 1 New Rep. 32. 

3. .J — Tarling V. 

Fredericks, No. 14, post. 


4 . What amounts to having or keep- 

ing — Hiring public room for short period.] — A 

person who hires an unhcencod public room 
R>r six nights, A x^^^Olicly i)erform8 stage p]ay.s 
in it, is not liable to be convicted under Theatr(iR 
Act, 1843 (c. 08), s. 2, for “ having k, keex^ing ” 
a place of x>ublic resort for the x>ublic performance 
of stage plays without/ a licence."- R. v. Htruonell 
( 1805), Ji. R. 1 Q. B. 93 ; 7 B. A S. 124 ; 35 
L. .T. M. C. 78 ; 13 L. T. 433 ; 14 W. R. 193 ; sub 
nom. R. V. Rosenthal, R. ik STRifONELL, 30 .T. P. 
101 ; 12 Jur. N. S. 200. 

Annf>taUona SlieJley r. BoUiell (J883), 12 Q. B. D. 

]1. Reid. R. V. Ilry worth, etc., Woat Derby JJ. (180($), 

14 L. T. 600. 

5. Permitting use on few occa- 
sions for benefit of charity.] — A])idt. was the owner 
it occuiiier of a building which ho gratuitously 
allowed to be used on a few occasioius for the 
performance of stage plays, to which the public 
were admitted on payment, for the benefit of a 
charity. Applt. had no licence for the xierformance 
of stage Inlays in such building; — Held: he was 
rightly convicted of having or keeping a house for 
the public performance of stage inlays without a 
licence, under Theatres Act, 18411 (c. 68), s. 2. — 
Shelley v. Bethell (1883), 12 Q. B. I). 11 ; 63 
L. J. M. O. 16 ; 49 L. T. 779 ; 48 .1. P. 244 ; 32 
W. K. 270, D. C. 

6. What amounts to “ letters patent ** — 

Albert Hall charters.] — The charters of 1867 & 
1888 under which the Royal Albert Hall was 
incorporated, which give power to hold theatrical 
ontortainments in the small hall, are not “ letters 
patent ” within Theatres Act, 1843 (c. 08) ; &, 
therefore a licence under sect. 2 of that Act is 
necessary for the performance of stage plays 
tlierein. — Royal Albert Hall v. London County 
Council (1911). 104 L. T. 894 ; 76 ,j. P. 337 ; 27 
T. L. R. 362 ; 9 L. G. R. 026, D. 0. 

Annotation : — Consd. L. C. C. v. Hall of Arts & Sciences 

Corpn. (1013), 78 J. P. 11. 
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Sect. 1 . — Licences or letters patent : Svb-accts. 1 <&: 2. 

Sects. 2, 3, 4 5 ; Sub-sects. 1 <£: 2.] 

7. Music & dancing licence Insufficient.] — 

Neither Letters Patent from the Crown, nor a 
licence from the Lord Chamberlain, can be granted 
for any diamatic performances, witliin 10 Geo. 2, 
c. 28, except in Westminster, or some place where 
Her Majesty may be residing ; & a sessions licence 
under 28 Geo. 3, c. 80, which is the only other 
authority for such perfoniiances, cannot be granted 
for them, unless at a place not within twenty 
miles of London or Westminster. Dramatic 
performances therefore within twenty miles of 
London or Westminster, & not in Westminster or 
in the place of Iler Majesty’s residence, cannot bo 
lendeied legal by any a\ithority whatever, for 
Disorderly Ilouses Act, 1751 (c. .36), extends only 
to music & dancing. — I^evy v. Yates (1838), 8 
Ad. & El. 129 ; 3 Ncv. & P. K. B. 240 ; 1 Will. 
Woll. & H. 219 ; 7 L. .T. Q. B. 138; 112 K. R. 785 ; 
sub nom. I.EVi Yates, 2 .Tur. 321. 

Annotation : — Befd. Brlghtman v. Tate, [1919] 1 K. B. 463. 

Offences In respect of unllcenced places.] — See 

Sect. 4, 2 '>ost. 


Sub-sect. 2. — Gbant of. 

See Theatres Act, 1843 (c. 68), ss. 3, 5, 7-10 ; 
Metropolis Management & Building Acts Amend- 
ment Act, 1878 (c. 32), s. 13 ; I;ocal Government 
Act, 1888 (c. 41), ss. 7, 28 (2). 

8. Application for grant of letters patent — What 
must be shown.] — (1) The ct. refused to seal a 
patent for representing Italian Operas ; because 
the provisions for carrying it on were by agree- 
ment with the Lord (’hamberlam, his exoi's. & 
administrators ; <fe the right to the patent was not 
sufficiently connected with the property in the 
House. Not sufticient for the party applying 
merely to answer objections ; but he must lay a 
proper case. Upon such application the ct. will 
take care, that the King is not deceived, nor his 
object disappointed ; & will represent/ the whole 
to the King ; but will not decide upon the merits of 
various claimants. f!t. will not sign a patent, 
which does not put the parties under some control; 
though there is no caveat. 

(2) I hope I shall not be obliged to order a master 
to take the management of an ojicra house into 
his hands because I am sure it would be very unfit 
for him (Lord Tuurlow, G.).™A\r p. O’Reii.y 
( 1790), 1 Ves. 112 ; 30 E. R. 256, 1;. C. 

Annotation : — Generally, Retd. Exp. Ford (1802), 7 Ves. 617. 

9. Discretion of licencing authority — To refuse 
licence— Discretion of justices.l —Ex, p. IIaruino- 
TON (1888), 4 T. L. R. 435, G. A. 

10. To attach conditions to grant — Con- 

dition that grantee shall not apply for excise licence.] 
— A county council acting as the licencing authority 
for the performance of stage plays may, in the 


exercise of their discretion, attach to the f^ant 
of a licence for such performances a condition 
that the grantee shall undertake not to apply to 
the excise authorities imder Excise Act, 1835 
(c. 39), s. 7, for an excise licence to sell intoxicat- 
ing liquors in his theatre. — R. v. West Riding of 
Yorkshire County Council, [1896] 2 Q. B. 386 ; 
65 L. J. M. C. 136 ; 75 L. T. 252 ; 60 J, P. 550 ; 44 
W. R. 660 ; 12 T. L. R. 454 ; 40 Sol. Jo. 668, D. C. 

Annotations : — Apld. Manchester Palace of Varieties v. 

Manchester Corpn. (1898), 62 J. P. 425. Expld. L. O. G. 

V. Bermondsey Bioscope Co., [I9li] 1 K. B. 445. Retd. 

It. V. ShcomesB U. D. C. (1898), 62 J. P. 563. 

11. .] — A county council acting 

as the licencing authority for the performance of 
stage plays, may, in the exercise of their discretion, 
attach to the grant of a licence for such perform- 
ances a condition that the licencee would not apply 
for a licence to sell beer, spirits or wine on the 
jiremises of the theatre. Where the licencee bound 
liimself by a deed of covenant not to apply for a 
licence for the sale of intoxicating liquor, a memo- 
randum of which deed was attached to the theatre 
licence, the ct. refused to set the deed aside. — 
Manchester Palace of Varieties, Ltd. v. 
Manchester Corpn. (1898), 62 J. P. 425. 

12. Resolution prohibiting sale of 

liquor & tobacco — Validity of resolution.] — A 
rule made under Theatres Act, 1843 (c. 68), s. 9, 
that “ no spirituous liquors, wines, slo, porter, 
cider, perry, or tobacco shall be sold or disposed 
of in the building,” is not idira vires as depriving 
the excise authorities of their discretion to grant 
a licence under Excise Act, 1835 (c. 39), s. 7, nor 
does it prevent the licencing authority from 
determining on the merits an application for a 
licence under Theatres Act, 1813 (c. 68), s. 2, free 
of all restrictions. — R. v. Sheerness TTrban 
District CouNcn. (1898), 62 J. 1*. 563 ; 14 

T. Ij. R. 533 ; svh nom. Ee Sheerness Urban 
District Council, Ex p. Smith & During, 42 
Sol. .To. 612, C. A. 

Annoiaiion ; — Reid. L. C. C. v, Bennondsoy Bioscope Co., 

11911] 1 K. B. 445. 


Sect. 2.— STRUCTURAL REQUIREMENTS. 

See Part III., Sect. 3, post. 


Sect. 3.— CLOSING ORDERS. 

See Theatres Act, 1843 (c. 68), ss. 8, 9. 


Sect. 4.— OFFENCES IN RESPECT OF THEATRES. 

See Metropolitan Police Act, 1839 (c. 47), s. 46 ; 
Theatres Act, 1843 (c. 68), ss. 11, 15-17, 19-21 ; 
Criminal Justice Act, 1926 (c. 86), s. 43 ; Theatrical 
Performers’ Registration Act, 1925 (c. 50), ss. 6, 6, 


PART I. SECT. 1, SUB-SECT. 2. 

a. ApjMcation for grant of letters 
patent — What Chancellor will consider.] 
— Upon an application to the Chan- 
cellor to withhold the Great Seal from 
a patent authorlBinp: A. to have a 
theatre for cxhJbltlnfi:, durlnp: certain 
months of the year, feats of horseman- 
ship, & mnslcal pieces (provided they 
are not such os have been theretofore 
exhibited at the Theatre Boyal), 
danclnft, tumbling & pantomimes, the 
Chancellor will only consider whether It 
Is loffal or not ; not whether the Crown 
ought to grant It or not. — Ex p. Daly 
(1788), Vurn. & 8cr. 499.— IR. 

b. JHqhts of applicant after 

giant of patent — Whether he may 


restrain performances in other theatres 
where no patent granted .] — Calcraft v. 
Wkst (1845), 2 Jo. & Lat. 123; 8 
I, Eq. It. 74.— IR. 

0 . License fee — For picture shov's 
— Whether ultra vires.] — The authority 
given in Towns Incorporation Act, s. 
64 (24), to regulate by licensing all 
theatres, circuses, or other shows or 
exhibitions for hire does not authorise 
a town Incorporated under the Act to 
Impose a license fee for revenue pur- 
poses, & a bye-law imposing an annual 
fee of ?300 on moving picture shows 
was declared ultra vires. — -It. v. Dimock 
(1916), 44 N. B. R. 124.— CAN. 

d. Authority to impose.] — 

Theatres Act does not authorise the 


Lleutenant-Govemor-ln-Council to Im- 

E ose a llconso fee upon theatres. — 
ETITBBIDGE V. WlLfiON (1915), 8 Alta. 
L. K. 178 ; 8 W. W. R. 424.— CAN. 

e. W ho may grant — Justices of the 
Peace.]— Justices of the Peace nave 
pov^'er to grant a theatre licence to 
perform plays, etc., under the iinpliod 
authority contained In 5 & 6 Will. 4. 
c. 39, B. 7. — Moriuson v. Customs 
Gomks., [1927] N. I. 115.— IR. 

PART I. SECT. 4. 

f. Meaning of “ free unohstructed 
passage-ways."] — The provision lu 
Theatres Act. reg. 39, requiring 
passage-ways to be kept " free & 
tmobstructed ” moans free of Inanimate 
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7, 9, 13 ; Theatrical Employers Registration 
(Amendment) Act, 1928 (c. 40), ss. 1, 2. 

13. Acting or causing piay to be acted for hire 
In unlioenced place — What amounts to “ place — 
Booth-theatre.] — Fkedehicks v. Payne, No. 2, 
ante. 

14. ,] — ^A person wlio, without 

licence, acts stage plays for hire in a temporary 
booth, brings himself within the penalty imposed 
by Theatres Act, 1843 (c. 68), s. 11, on persons 
performing stage plays “ in any place not being 
a patent theatre, or duly licenced as a theatre.”— 
Tarling V. Fredehicks (1873), 28 L. T. 814 ; 38 
.1. P. 197 ; 21 W. R. 785, D. 0. 

15. Not place which requires licence.] 

— Fredericks v, Payne, No. 2, anie. 

16. What amounts to acting for hire —No 

payment made at door — Or any other place.] — 

Fredericks v. Payne, No. 2, avte. 

17. Liability to penalty.] — Fredericks r. 

Payne, No. 2, wife. 

18. .] — R, V. Strug NEL ii, No. 4, anie. 

19. .] — Tarling v. Fredericks. 

No. 14, mile. 

20. Liability of person causing play 

to be acted— Though agent for others.] — 10 Oeo. ‘J, 
c. 28, s. 2, inflicting a penalty of £50 on persons 
performing, or causing to be performed, plays, etc., 
without Letters l*atont, etc., is not repealed by 
5 Geo. 4, c. S3. 

Proof that a paity was the acting manager of a 
theatre, & that he y)aid the salary of & dismi.sso<l 
one of the perfonnors, is suITicient proof that he 
caused the ])erformances ; <S;, if ho caus<‘d the per- 
formances it is not material wliotlier he did so as 
the agent of others or not. — P arsons r. Chapman 
(1831), 5 C. Si P. 33 ; 172 F. R. 805, N. P. 

21. Proof of causing play to be acted — 

Acting manager paying salaries & dismissing per- 
formers.) — Parsons r. Chapman, No. 20, anie. 

22. Keeping, using, or knowingly letting house 
or other tenement — For purpose of being used as 
unllcenced theatre- What amounts to “tene- 
ment ” — Portable booth.] — A booth or show con- 
sisting of two caravans or wagons on wheels 
temporarily staked to the ground <fe used as a 
theatre, into which admission was obtained by 
payment of 3ci. each person, at fairs by strolling 
playei'S is not “ a house or other tenement for the 
purpose of being used as an unliconced ihcati e ” 
within Metropolitan Pohee Act, 1S3U (c. 47), 
s. 40, & therefore the manager of such a booth or 
show is not liable to the penalty imposed by that 
sect, on jier.sons keeping, using or knowingly 
letting any house or other tenement for the pur- 
pose of being used as an unlicenced theatre. — 
Frederk’KS V. IIowiE (1802), 1 H. C. 381 ; 31 
L. J. M. (\ 249 ; 0 L. T. 514 ; 20 .T. P. 824 ; 8 
Jur. N. S. 750 ; 10 W. R. 790 ; 158 E. R. 933. 

Annotahon : — Re!d. Farmer v. Cotton’s Trustees, [191.5] 

A. C, 922. 

Nuisances in respect of theatres & exhibitions.] — 

See niGHWAva, Vol. XXVI., pp. 427-429, Nos. 
1472-1183; Nuisance, Vol. XXXVI., p. 185, 
Nos. 287-294. 


Sect. 6.— RIGHTS OF THE PUBUC. 

Sub-sect. 1.— In General. 

23. Right of ticket holder — To stay & witness 
whole performance — Remedy for forcible expulsion 
— Action for assault & false imprisonment.]— The 

purchaser of a ticket for a seat at a theatre or 
other similar entertainment has a right to stay & 
witness the whole of the perfoimance, provided 
t hat he behaves properly & com])lie8 with the rules 
of ilin management. 

The licence granted ' by the sale of the ticket 
includes a contract not tn revoke the licence 
arbitrarily during the performance. 

Wliore therefore pltf. who hatl purchased a 
ticket for a seat at a cinema show, w^as forcibly 
turned out of his sc'at by tlu; direction of the 
manngtu*, who was acting under a mistaken 
belief that pltf. had not paiil for his seat : — Held : 
in an action for assault Sc false imprisonment pltf. 
was entitled to recover substantial damages. — 
Hurst v. Picture Theatres, Ltd., [1915] 1 
K. R. 1 ; 83 li. J. K. B. 1830 ; 111 L. T. 972 ; 
30 T. L. R. 042 ; 58 Sol. .lo. 739, 0. A. 

Annotations : — Consd. Cox v, Coulsou, 2 K. B. 177 ; 

Said V. Butt, [1920] 3 K. B. 497. Reid. BrltiHh Aotora 
Film Co. V. Glover, [1918] 1 K. B. 299 ; .loel v. Inter- 
national CireuH & (’hristmas Fair (1920). 124 L T. 459 ; 
McRsagcr r. British Broadcostiii!? Co. (1928), 97 L. .1. K. B, 
251. 


Sub-sect. 2. — Right op Admission, 

24. Right to seat — Or return of money - Person 
Informed that seat available— No right to enter 
private box.] — If tliree persons bo told on entering 
a theatre that there is room, when in fact there is 
not, their jiroper course is to leave the theatre, 
& demand the return of their money ; & such 
persons are not justified in getting into a private 
box in the theatre, &, if they do, the proprietor 
may remove then), using no more force than is 
necessary, & if, in going out of the theatre, one of 
them strike a servant of the proprietor’s in the 
presence of a constable, such constable will bo 
justified in taking all the three persons into cus- 
tody, if the jury shall be satisfied that they were 
acting with a common purpose. — IjEWJs v. Arnold 
(1830), 4 0. & P. 354 ; 172 E. K. 737, N. P. 
Annokition ; — Befd. Said v. Butt, [1920] 3 K. B. 497. 

25. Letting of boxes or stalls.] — A lease of the 
Opera House contained a covenant on the part of 
the lessee not to grant awajs assign, di.spose of, 
etc., the stalls or boxes “ for any longer period 
than one year or season.” On Dec. 21, 1851, the 
lessee leased certain boxes for one year, to com- 
mence from Mar. 1852. On Aug. 1, 1852, he made 
another lease of the same boxes to a different 
I)erson, with this habendum, “ from Fob. 1 now 
next ensuing, or from such subsequent year, upon 
which the theatre shall he opened. Sc thence- 
forth for the full term of one year, to he computed 
from that day ” x—Held : this was not a broach 
of the covenant. — Croft v. Lumt.ey (1858), 0 
II. L. Cas. 072 ; 27 L. J. Q. B. 321 ; 31 L. T. O. S. 
382 ; 22 .1. P. 039 ; 4 Jur. N. S. 903 ; 0 W. R. 


thlnsrs.— H. v. IIazza (Alta.) (191 G), 
.34 W. L. R. 97 ; 10 VV. W. R. 117 : 28 
D. L. R, 37.3 ; 25 Can. Crim. Cas. 306.— 

CAN. 

g. Keeping theatre open after licenced 
hours.] — Amtiita Lal Bosk Cal- 
cutta CowN, (1917), I. L. K. 44 Calc, 
1025.— IND. 

h. Validity of hye-lan \] — Pra- 

BOUH Chandra Bosk v. CALeiTTTA 

CoRPN. (1919), I. L. R. 47, Cule. 547,— 

IND. 


k. Overermvding.] — -Westaiauo'I'T t. 
Doylk (1904), 23 N. Z. L. R. GOl. — N.Z. 

l. Concert party acting on wooden 
platform — No consent of magistrate 
f/nrn.]— Patrick v. Wood (1905), 
4 Adam 648 ; 8 F. (Ct. of Sobs.) (J.) 4 ; 
43 So. L. R. 46 ; 13 S. L. T. 520.— 
SCOT. 

PART I. SECT. 5. SUB-SECT. 2. 

m. Right to seat — Ejectment before 
occupying %t — Nominal damage may be 


recovered.] —Where tho purchaser of a 
ticket of admission to a place of arauso- 
mont, who has entorod the place of 
afhnsement, hut has not occupied a 
seat. Is ejected, he may recover nominal 
damages for breach of contract & 
damages for assault. — Barnswei.l v. 
National Amuskment Co., Ltd., 
(1915), 21 B. C. R. 436 ; 31 AV. L. R. 
542 ; 23 D. L. R. 615.— CAN. 

n. liight to free admission.] — The 
owners of a theatre, by deed bear* 
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Sect. 5 . — Rights of the ptiblic : Syb-aecta. 2 & 8.] 

623 ; 10 E. K. 1459, H. L. ; affg. (1866), 6 E. & B. 
648, 682, Bx. Ch. 

Anvotctions : — Mentd. Hill r. Cowdory (185(5), 1 H. & N. 
360 ; Mumford r. Oxford, Worcester & 'Wolverhampton 
Ily. (]85(i), 1 H. & N. 34 ; Dendy v. Nlcholl (1858), 4 
C. B. N, JS. 376 ; Price v. Worwood (1859), 4 H. & N. 612 ; 
JeiTrles v. Alexander (1860), 8 H. L. Caa. 594 ; Avlson 
V. Holmes, Penny v. Avisou (1861), 1 John. & H. 530 ; 
Benham v. Keane (1361), 1 John. & H. 685 ; Ward v. 
Day (1864), 5 B. & S. 359 ; Clough v. L. & N. W. lly. 
(1871), Ij. R. 7 Exch. 26 ; Toleman r. Porthmy (ISD), 

L. 11. 6 Q. B. 245 ; Morrison e. Universal Marino Insce. 
(1873), L. 11. 8 Exch. 197 ; Davenport v. R. (1877). 3 
App. Oas. 115 ; Lancashire Waggon Co. v. Nuttall (1879), 
40 L. T. 291 ; James v. Young (1884), 27 Ch. D. 662 ; 
Ackroyd v. Smithies (1885), 64 L. T. 130 ; Keith Prowse 
V. National Telephone Co., [1894] 2 Ch. 147 : lie. Cotgrave, 
Mynors v. Cotgrave, [1903] 2 Ch. 705 ; Harman v. Alnslie, 
[1904] 1 K. B. 698 ; Wulfsbery v. S.S. Weardale (1916). 
85 L. J. K. B. 171^ Davies v. Bristow, I'eurhos College 
r. Butler, [1920] 3 K^. B. 428 ; llartcll v. Blaekler, [1920] 
2 K. B. 161 ; Kin Tyo Loong v. Seth (1920), 89 L. J. P. C. 
113 : R, V. Paulson, [1921] 1 A. C. 271 ; Abram S.S. Co. 
e. Wostvillo Shipping Co.. [1923] A. C. 773. 

26. Liability of lessee to be rated.] — The 

proprietors of Drury Lane Theatre demised, for 
a term of years, at a nominal rent, a private box, 
with the power of exclusively occupying it upon 
the nights on which there should be performances. 
The proprietors had also access to the box, but not 
tlie right of occupying it during the pcrfonmance ; 
& they were entitled A hound to perform the repairs 
uiion it : — Held : the lessee was rateable to the 
l)Oor for the occupation of the box, under an Act 
which authorised the making rates on all persons 
who should inhabit, hold, occupy, possess or en- 
joy any land, house, shop, wharf, warehouse, or 
any other building, tenement or hereditament. 
Although the co. of proprietors were rated for the 
theatre generally. — R. v. St. Mabtin’s in the 
P iEi.DS (Inhabitants) (1842), 3 C^. B. 204 ; 2 
Gal. & Dav. 426 ; 11 L. ,T. M. C. 112 ; 6 J. P. 055 ; 
6 Jut. 850 ; 114 E. R. 485. 

Amwiatums : — Consd. Morrlsh v. Hall (1863), 2 New Rep. 
418. Refd. Daly v. Edwurdcs (1900), 82 L. T. 372. 
Mentd. Spoar r. Boilnun Unlou Grdue. (1880), 49 L. J. 

M, C. 69 : Bocbdale Canal Co. v. Brewator (1894), Rydo & 
E. Bat. App. 143. 

27. Right of proprietor to enter.]— The 

lease of a theatre contained a covenant on the 
part of the lessee not to convert the theatre, or 
any part thereof, to any other use than for acting or 
performing of operas, plays, concerts, balls, 
masquerades, assemblies, & such theatrical & 
other purposes as had been usually given therein. 
The lessee, for valuable consideration, sub- 
demised cei'tain boxes & pit stalls, together with 
free & uninterrupted admission into, & egress & 
regress to & from, A; the full use & enjoyment of 
such boxes & si alls during all such nights as the 
theatre sliould be open for the reception of audience 
or CO. to any public perforaiance or exhibition 
of any opera or any entertainment whatsoever 
of or upon the stage, except halls or masquerades, 
to pltf. for a term of years, reserving full right of 
access to the boxes & stalls for the purposes of 
repair. The underlease contained a covenant 
for quiet enjoyment of the demised premises ; but 
no covenant on the part of the grantor of the under- 
lease to observe or perform the covenants of the 
original lease. Afterwards the lessee of the 
theatre agreed to let it for a term of three months 
for the purpose of holding religious meetings. In 
order that the theatre might be converted into a 
convenient place for holding such meetings, the 
divisions between the boxes were removed, & the 
pit, including the site of pltf.’s stalls, was boarded 
over ; but these alterations were not permanent. 


& the parties disclaimed any intention of usini^ 
the theatre for religious services beyond the three 
months: — Held: without pltf.’s consent the 
theatre could not bo converted to other than 
theatrical purposes, nor could the original lessee, 
or any person claiming under him, enter on pltf.’s 
boxes or stalls ; but under the circumstances, the 
proper remedy was in damages, & not by way of 
injunction. — L eader v. Moody (1876), L. R. 20 Eq. 
14B ; 44 L. J. Ch. 711 ; 32 L. T. 422 ; 23 W. R. 
60C. 

Annotation : — Mentd. Holford r. Acton U. C., [1898] 2 Ch. 

240. 

28. Owner of reversion obtaining lease & 

property of theatre — Effect of windlng>up order.] — 

Where the owner of the reversion of a theatre 
having by an order in a "winding-up of a co. 
obtained the lease & property of the theatre, the 
lejssee of property boxes & stalls brought an action, 
asking for an injunction to restrain the reversioner 
from X)roventing pltf. from having access to his 
boxes & stalls : — Held : the order in the winding-up 
did not affect the rights of third parties ; deft, 
coidd only exclude pltf. by action for the recovery 
of land where third parties would have notice & 
an opportunitv of appearing. — T;E A uer v. IT ayes 
(1886), 54 L. T. 204. 

29. Grant or reservation of right to free admission 
— Nature of right — Licence.] — A., in 1702, grants 
a lease of a theatre to B., B. covenanting not to 
gi'ant rights of admission, except 250 free 
admissions, without the consent of A. ; & in case 
of any of the covenants being broken, the lease to 
be void. B. then assigns his interest to trustees, 
to receive the profits & pay the debts, etc., who 
leave B. in the management & direction of the 
concern, in the course of which, in 1799, B. grants 
a ticket of admission to G. for twenty-one years. 
In 1800, the trustees take possession of the 
theatre, but sufl'er C. to exercise ids privilege of 
admission till 1814, when the ticket is stopped, on 
the gi’ound that B. had no right lo make such a 
grant: — Held: (1) the covenant by B. with A., 
not to grant rights of admission, supposing it to 
have been broken, did not avoid the grant to (). ; 
(2) as the trustees had left B. in the management 
of the theatre, they must be taken to have 
authorised the grant, & could not afterwards 
disavow it ; (3) tliis was not an interest in land, 
but a licence to G. to enjoy the privilege of 
admission, & therefore it was not necessary that 
it should pass by deed, or that B. should have been 
authorised by the trustees in writing to make such 
a grant. — Tayi.er v. Waters (1816), 7 Taunt. 
374 ; 2 Marsh. 651 ; 129 E. R. 160. 

Aniwtations • — As to (3) Consd. Wood v. Ijoadbitter (1845), 

13 M. & W. 838. Distd. Webber v. Leo (1882), 9 Q. B. D. 

315. Consd. Hurst v. PJetiu'o Theatres, [1915] 1 K. B. 1. 

Reid. Wood V. Mauley (1839), 11 Ad. & El. 34. Oenerallu. 

Mentd. UowUus v. Shippam (1826), 5 B. & O. 221 ; LlffKins 

V. Inpo (1831), 7 Blnif. 082; WUliams v. Morris (1841). 

8 M. & "W. 488 ; Wells v. Klntfston upon HtUl Corpn. 

(1875), 44 L. J. C. P. 257 ; McManus v. Cooke (1887), 

35 Ch. D. 681 ; Met. Ry. v. Fowler, [1892] 1 Q. B. 165. 

80. Grant not binding on assignee 

of theatre.] — An agreement that pltf. should be 
paid £300, on Dec. 31, 1834, for £313, lent by him 
on Apr. 26, 1834, if four persons named should 
be alive on Dec. 31, & that pltf. should have the 
use of two boxes at the V. theatre, in the inter- 
mediate time, gratuitously, but if either of the 
four persons should die, pltf. should pay a reason- 
able sum for the use of the boxes ; — Held : not 
an agreement running with the land, & therefore 
not binding, as to the use of the boxes, on an 


ingf date in 1839, mode for valuable 
couBideration, covenanted to confirm 
to debenture holders the privilege of 


free admission to the theatre. Petl- 
t’oner was entitled to the benefits of 
the deed of 1839, but subsequently 


lost his debenture. In 1851, resp. 
became lessee of the theatre, with notice 
of the deed of 1 839 '.—Held : petitioner 
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assignee of the theatre. — P light v. Gix)8Sopp 
( 1835), 2 Bing. N. 0. 126 ; 2 Hcott, 220 ; 1 Hodg. 
203 ; 4 1j. J. C. P. 268 ; 132 E. R. 60. 

31. .] — A licence is deter- 

mined by an assignment of the subject matter in 
respect of which the privilege is to be enjoyed. 
By lease not under seal, B. & 0., trustees on behalf 
of themselves & the other proprietors of a theatre, 
demised it to S. for three years, reserving to them- 
selves & the other proprietors free liberty of 
admission to the theatre. S., by lease not under 
seal, let the theatre to pltf. for two nights, subject 
to the terms on which he held the theatre : — Held : 
the licence was determined, & an action of trespass 
might be maintained by pltf. against deft., a 
proprietor, who entered tlio theatre during his 
tenancy. — Coleman v. Foster (1866), 1 H. «& N. 
37 ; 4 \W. B. 489 ; 150 E. B. 1108. 

32. .] — Trustees acting for 

the shareholders or rentallers of a tlieatre called 
the Queen’s Theatre & Opera House, who had 
obtained a feu rigid to the site, granted in 1858 
a disposition of the ground, & buildings to one J. B. 
subject [iriter alia) to the real burden of a perpetual 
annuity of £2 per share to each rentaller of the 
said Queen’s Theatie k. Opera ITouse & to the 
successors or assignees of tliem ; it was further 
declared that each of the said rentallers, or the 
assignee or successors of such should at all times bo 
entitled {inter alia) to free admission to the 
auditorium of the said (Queen’s Theatre k Opera 
House, also declaring that .1. B. should not con- 
vert the said theatre to any other use ; k that he 
should keep it open for perlormance six months in 
each year. There was no stipulation as to insur- 
ance of tlic theatre or as to the rebuQding of it 
in case of destruction by fire or otherwise. In 
1805 the theatre was cntuely destroyed by fire 
k M'as rebuilt by J. B.’s trustee &. called by 
another name. In 1 87.5 it was again entirely burnt 
down k again rebuilt. Pi-om 1865 to 1879 the 
theatre, under the new name, was twice sold, 
but in each case the conveyance was granted 
subject to the “ real burdens, conditions, pro- 
visions, declarations, k others ” specified in the 
original disposition of 1858 k especially under 
the burden of payment of the annuities to tlie 
rentallers & of allowing “ tliese parties the jirivi- 
leges to which they are entitled.” The privilege of 
free admission was enjoyed by the rentallers for 
fourteen years after tlio destruction of the first 
theatre. But in 1879 disputes arose as to the 
validity of the rentallers’ right to (oiter alia) the 
privilege of free admission. The trustees main- 
t.ained that the rentallers were entitled under the 
disposition of 1858 & tlu* succeeding conveyances to 
the same jirivileges in the new theatre which they 
had in the first : — Held : the privileges conferred 
on the roniallors by the original dispositions, other 
than the payment of the annuities which was 
constituted a leal burden, i-esled only on the 
personal obligation of the original disponeo, k 
were confined to the thcalre then in existence ; 
& the subsequent deeds to which the rentallers 
were not parties were not intended to, k did not 
confer on them any new right. — Scott v. Howard 
(1881), 6 App. Cas. 295, H. L. 

33. Right to specific performance.] —A 

lease of a theatre, mth a covenant for renewal, 
contained a proviso that the lessee should not let 
any box with the exception of forty-one specified 
boxes, for more than the season, or than from year 


to yciar. On an assignment of the term, the as- 
signor reserved the right for himself & his nominees, 
during the existing or any renewed lease, to occupy 
box No. 124, not being one of the excepted boxes. 
On a renewal being obtained, a similar covenant 
as to forty-one boxes was inserted in the renewed 
lease, bub they were not specified. The lessee 
under the renewed lease obtained the renewal by 
means of the covenant in the old lease & with 
notice of the reservation as to box No. 124. He 
granted long leases of forty-one boxes, exclusively 
of No. 124 ; — Held : the possibility of a forfeiture 
being incurred if he performed the agreement as 
to No. 124, was no defence to a suit for its specific 
performance. — H elling v. Lumley (1858), S 
Ho G. k J. 493 ; 28 L. J. Ch. 249 ; 33 L. T. O. S. 
18 ; 23 J. P. 356 ; 5 .Tur. N. S. 301 ; 7 W. B. 152 ; 
44 B. R. 1358, L. JJ. 

Annotation : — Mentd. WUlmott v. Barber (1880), 15 Ch. D, 

9G. 

34. Right conferred by statute— -Extent of 

privilege.]— A now renter of Drury Lane Theatre 
under 1 Geo. 4, c. lx. is entitled to a free admission 
to any disengaged stall, the stalls being a portion 
of the “ usual audience jjari of the theatre ” 
witliin sect. 3 of that Act : — Held : when once the 
new renter has given up his ticket k been shown 
to a seat in that portion of the usual audience part 
to which he first seeks admission, ho is entitled, 
during the remainder of the performance, to no 
greater privilege than an ordinary member of the 
public who has been admitted by payment to that 
portion of the usual audienc(i part of the theatre, — 
Daitney V. CiiA'i'TERTON (1875), 45 H. J. Q. B. 293 ; 
33 H. T. 628 ; sub nom. Dawney v. Ciiai'TERton, 
40 J. P. 180, 0. A. 

35. Right confined to theatre then existing 

— Not to theatre subsequently built on same site.] — 

Scott v. Howard, No. 32, ante. 

36. Identity of purchaser of ticket concealed — 
Purchase In another name — Absence of contract.] — 

Pltf. desired to bo present at the first performance 
of a play at a theatre. He knew that, in conse- 
quence of his having made certain serious & 
unfounded cliarges against some members of the 
theatre staff, an application for a ticket in his own 
name would be refused. He therefore obtained 
a ticket through the agency of a friend who bought 
the ticket at the theatre without disclosing that 
it was for pltf. By order of deft., the managing 
director of the theatre, pltf. was refused admission 
to the theatre on the night in question. Pltf. 
claimed damages from deft, for maliciously pro- 
curing the proprietors of the theatre to break a 
contract for the admission of pltf. to the theatre, 
alleged to liave been made by them with pltf. by 
the sale of the ticket : — Held : the non-disclosure 
of the fact that the ticket was bought for pltf. 
lu'evented the sale of the ticket from constituting 
a contract as alleged, the identity of pltf. being in 
the circumstances a material element in the forma- 
tion of the contract ; k that the action therefore 
failed.— Said Butt, [1920] 3 K. B. 497 ; 90 
L. ,T. K. B. 239 ; 124 L. T. 413 ; 36 T. L. R. 762. 

Annotations: — Retd. Dyster v. Randall, [1926] Ch. 932 ; 

Bcammell v. Attlee (1928), 45 T. L. R. 75. 


Sub-sect. 3. — Right to Express Opinion. 

37. Right to express feelings & opinions — On 
merits of performance.] — Although the audience 
in a public theatre have a right to express the 


wajs not entitled spoclflcally to enforce 
a^lnst resp. the privilege of free 
admission created by the deed of 1839. 
— ^Maponk V. Harius (1 859), 111. CJh. R. 


33 ; Drury, temp. Nap, 656. — IR. 

PART I. SECT. 6, SUB-SECT. 8. 

37 1. Right to express feelings 


opinions — On merits of performance .] — 
Seymour v. M’Laren (1828), 6 Sh. 
(Ot. of Sess.) 969.— SOOT. 

87 ii. .1 — The rights of an 
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Sect. 6. — Rights of the public : Sub-sects. 3 <£: 4, A., 
B. & C. Sect. 6.] 

feelings excited at the moment by the perform- 
ance, & in this manner to applaud or to hiss any 
piece which is represented, or any performer who 
exhibits himself on the stage, yet if a number of 
persons, having come to the theatre with a pre- 
determined purpose of interrupting the perform- 
ance, for this purpose make a great noise & dis- 
turbance, so as to render the actors entirely 
inaudible, though without olTering personal 
violence to any individual or doing any injury 
to the house, they are, in point of law, guilty of 
a riot. — C lifford v. Brandon (1809), 2 Camp. 
358 ; 170 E. R. 1183, N. P. 

Avnutations ReM. E. v. Stainer (1870), 39 L. J. M. C. 54 ; 

Mopml S.S. Co. r. McGregor, Gow (1889), 23 Q, 11. D. 598 ; 

Allen V. Flood, [18981 A. C. 1 ; Quinn i’. Leathern (1901), 

70 L. J. P. C. 76 ; Saldr. Butt, [1920] 3 K. B. 497. MenW. 

It. V. Coney (1882), 8 Q. B. D. 534. 

38. .] — The public, who go to a 

theatre, have a right to express their free & un- 
biassed opinions of the merits of the perfoimers 
who appear upon the stage ; but parties have 
no right to go to a theatre, by a preconcerted 
plan to make such a noise that an actor, without 
any judgment being formed of his performance, 
should be driven from the stage ; & if two persons 
are shown to have laid a preconcerted plan to 
deprive a person who comes out as an actor of 
the benefits which he expected to result from his 
appearance on the stage, they are liable in an 
action for a conspiracy — C regory v. Brunswick 
(Duke) (1843), 1 Car. & Kir. 24, N. P. ; sub- 
sequent proceedings (1844), C Man. & G. 953. 

Annotations : — Refd. nenwood v. Harrison (1872), L. B. 7 

C. P. 606 ; Said v. Butt. [1920] 3 K. B 497. Mentd. 

Fletcher v. Cathorpe (1845), 5 L. T. O. S. 132. 

39. Interruption of performance — By noise & dis- 
turbance — In execution of common purpose — Con- 
spiracy.] — K. V. Leigh (1778), 1 Oar. & Kir. 
28. n. ; sub 'nom. Anon., 2 Camp. 372, n. cited 
in C Man. & G. at p. 217 ; 170 E. R. 1188, N. P. 

Annotation; — Reid. Gregory v, Bnui8A\ick (1843), 6 Man. 

& G. 205. 

40. .] — Gregory' r. Buuns- 

wicK (Duke), No. 38, an/e. 

41. — Riot.] — C lifford v. Bran- 

don, No. 37, ante. 

Comments by newspapers.] — See Libel & 
Stander, Vol. XXXII., p. 147, Nos. 1777, 1778. 


Sub-sect. 4. — Liability of PiiopRiErroRS 
FOR Negligence. 

A. In Oencral. 

42. Relationship between proprietors & persons 
frequenting theatre — Invitor & invitee.] — Cox v. 

CouLSON, No. 53, post. 

43. .] — Defts. were the freeholders of 

a large space of ground on which various side 
shows were held, defts. issued advertisements 
inviting people to visit the place. Idtf. visited 
the place & paid for a ticket for a side show belong- 
ing to a concessionaire from defts. & containing 
a contrivance for throwing a person into the air. 
The person who was in charge of the contrivance, 
but who was not a servant of defts., improperly 
invited pltf. to sit on it in a wrong position & pltL 
was injured through being thrown off the con- 

audience at a theatre arc perfectly well 
defined. They may cry down a play or 
other performance which they dislike, 
or they may hiss or boot the actors who 
depend on their approbation or their 
caprice. F.ven that privilege, however, 
la confined within Its limits. They 


trivance. In an action for damages for negligence ; 
— ffeld : the position of defts. ^ pltf. was that of 
invitors & invitee & as there was no evidence that 
the performance was intrinsically dangerous & 
no evidence of negligence by defts. or by any 
servant of theirs, pltf. could not recover. — Shee- 
han V. Dreamland, Margate, Ltd. (1923), 40 
T. L. R. 155, C. A. 

B. Injuries Resulting from Defects in Structure 
of Building. 

44. Premises undergoing repairs — Liability for 
employment of improper persons.] — In an action 
against the owners of a public exhibition for not 
properly maintaining a staircase, whereby the 
same fell down, & pltf., who had paid for ad^s- 
sion, was injured, there having been alterations 
which, it was alleged, caused the fall ; the ques- 
tions left to the jury were, whether they had 
employed proper persons to make the alterations, 
& whether these persons had employed proper 
care & skill. 

The question is one of negligence, & I must 
request the jury to say yes or no to tlie question, 
whether the persons employed by defts. to make 
the alterations had exercised the necessary skill 
& caution to effect that object (Wightman, .T.). — 
Brazier r. Polytechnic Institution (1859), 1 
E. & F. 507. 

Annotations : — Consd. Keadhead v. Mid. By. (1869), L. B. 4 

Q. B. 379 ; Francis v. CockroU (1870), L. B. 5 Q. B. 601. 

45. Liability for want of care & skill by 

persons employed.] — B razier v. l^oLY'rECiiNic 
Institution, No. 44, ante. 

46. .] — In an action against the 

lessees, as “owners A possessed of “ a place of 
public exhibition, for not properly constructing 
& maintaining it, whereby a staircase fell, <fc pltf., 
a visitor, -was injured :—J/cZdf ; they were not 
responsible for latent defects in the staircase, 
whether in construction or m material, at the 
time they took the building, but were only re- 
sponsible for any want of due care to keep it in a 
reasonably safe condition, & were liable for repair 
of it in an improper manner, tending to weaken 
its strength. — Pike v. Poly'technic Institution 
(1859), 1 F. & F. 712. 

Annotations ; — Consd. Rcadhoad r. Mid. By. (1869), L. B. 4 

Q. B. 379 ; Francis v. Cockrell (1870), L. B. 5 Q. B. 501. 

47. Injuries caused by latent defects— In con- 
struction or material— Defects existing when build- 
ing taken over — No liability.] — Pike v. Poly- 
technic Institution, No. 46, ante. 

48. Liability for failure to keep premises reason- 
ably safe.] — Pike v. PoL'i'i'EfdiNic Institution, 
No. 40, ante. 

49. Person causing erection of building for view- 
ing public exhibition — Implied undertaking — That 
due care exercised In erection.] — A man who causes 
a building to be erected for viewing a public 
exhibition & admits persons on payment of money 
to a seat in the building impliedly undertakes 
that due care has been exercised in the erection, 
& that the building is reasonably lit for the pur- 
pose ; & it is immaterial whether the money is 
to bo appropriated to his own use or not. Deft., 
acting on behalf of himself & others interested in 
certain races, entered into a contract with E., 
who was a competent person to bo so employed, 
to erect for them a grand stand for the purpose 

For If It bo premeditated by a number of 
persona confederated beforehand to 
cry dovpn even a performance, or an 
actor, It becomes criminal (BtTBHit, 
C.J.).— R. V. Foruks (1823), 2 State Tr. 
N. S. App. 939.— IR. 


must not break the peace, or act In such 
a manner as has a tendency to excite 
terror or disturbance. Their censure 
or approbation, althougrh It may bo 
noisy, must not bo riotous. That 
censure or approbation must be the 
expression of the feeling of the moment. 
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of viewing the races ; & deft, employed a person, 
who received 6a., to be appropriated to the race 
fund, from every person admitted. The stand was 
negligently & improperly constructed, but not 
to the knowledge of deft., in consequence fell 
& injured pltf., who was one of the persons so 
admitted : — Held : pltf. could maintain an action 
against deft, for the damage sustained, although 
deft, was personally free from negligence, & had 
employed a competent person to erect the stand. 
— Francis v. Cockrell (1870), L. R. 6 Q. B. 601 ; 
10 B. & 8. 060 ; 39 L. J. Q. B. 291 ; 23 L. T. 
466 ; 18 W. R. 1206, Ex. Ch. 

Annotations: — Consd. Searle v. Laverick (1874). L. R. 9 
Q. B. 122; Randall v. Newson (1877), 2 Q. B. D. 102. 
Apid. Kiddle v. Lovett (1885), 16 Q. B. D. 005. Consd. 
Alamey v. Scott, [1899] 1 Q. B. 986. Apld. Maclenan v. 
Segrar, [1917] 2 K. B. 325. Consd.Liebiga Extract of Moat 
Co. V. Mersey Docks & Harboiir Board & Nelson, [1918] 
2 K. B. 881. Reid. John v. Bacon (1870), L, It. 5 C. P. 
437 ; Carstairs v. Taylor (1871), L. R. 6 Excb. 217 ; 
Richardson v. G. E. Ry. (1875), L. K. 10 C. P. 486 ; 
KopitofE V. Wilson (1876), 1 Q. B. D. 377 ; Tarry v. 
Ashton (1876), 1 Q. B. D. 314 ; Hyman v. Nye (1881), 6 
Q. B. D. 685 ; Heaven v. Pender (1883), 1 1 Q. B. D. 503 ; 
Blacker v. Lake & Elliot (1912), 106 L. T. 533 ; Norman 
V. O, W. Ry., [1914] 2 K. B. 153 ; Cox v. Coulson, [1916] 
2 K. B. 177 : Braniilfiren v. Harrlnffton (1921), 37 T. L. R. 
349 : British I’etroloum Co. v. A.-G. for Ceylon, [1926] 
A. C. 147. 

50. That building reasonably fit for 

purpose.] — F rancis v. Cockrell, No. 49, avic. 

51 . Employment of competent contractor — 

Erection of grand stand on racecourse — Whether 
admission money appropriated to person causing 
erection immaterial.] — F rancis v. Cockrell, No. 
49, ante. 

C. Injuries KcsuUinq from Conduct of 
Performance. 

52. Whether contract that spectators shall be 
safe implied.] — W elsh v. Canterbury & Para- 
gon, Ltd. (1894), 10 T. L. R. 478. 

Annotation Reid. Coxv. Conlsou (1915), 31 T. L. R. 390. 

53. Duty to use reasonable care — That 

spectator not exposed to unusual danger — Which 
proprietor knew or ought to have known.] — Deft, 
was the lessee k, manager of a theatre. lie had 
arranged for the performance of a play in his 
theatre with the manager of a touring theatrical 
CO., who was to provide actors k scenery, deft, 
providing the theatre, the lighting, k the play 
bills ; each took an agreed proportion of the 
receipts. Pltf. took k occupied a seat in the 
theatre ; during the perfonnance an actor tired 
a pistol, whicli should have contained only a blank 
cartridge, but in the barrel of which, by some un- 
explained mischance, there was also a second 
cartridge of smaller size, which when the pistol 
was fired struck pltf. on the wrist, inflictmg a 
serious wound. The county ct. judge held that 
it was an implied term of tlic contract between 
pltf. & deft, that all persons connccto<l with the 
performance of the play should exercise reasonable 
care so that members of the audience should not 
be exposed to any danger which could bo avoided 
by the exercise of such reasonable care : — Held : 
the implied warranty found by the county ct. 
judge was too wide, that the true relation between 
pltf. & deft, was that of invitor invitee, deft, 
owed pltf. a duty to use reasonable care that 
she was not exposed to unusual danger, the exist- 
ence of which deft, either knew or ought to have 
known, & there must be a new trial to inquii’e 
into the supervision exercised over the firearms 


& the ammunition for them & into the loading 
of the pistols. — Cox v. Coulson, [19145] 2 K. B. 
177; 85 L. J. K. B. 1081 ; 114 L. T. 699; 32 
T. L. R. 406 ; 60 Sol. Jo. 402, C. A. 

Annotations : — Folld. Sheehan v. Dreamland Margate (1923), 
40 T. L. R. 155. ReId,,Maolenan v. Segar, [1917] 2 K. B. 
325. 

54. Performance not Intrinsically 

dangerous.] — Sheehan v. Dreamland, Margate, 
Ltd., No. 43, ante. 

55. Spectator sitting on seat placed under tight 
rope — Performer accidentally dropping chair.] — 

Welsh v. Canterbury & Paragon, Ltd. (1894), 
10 T. L. R. 478. 

Annotation : — Reid. Cox v. Coulson (1915), 31 T. L. R. 390. 

66. Discharge of pistol In course of performance 
— Supposed to contain only blank cartridge — Pistol 
In fact containing live cartridge.] — Cox v. Oout^on, 
No. 63, ante. 


Sect. 6. — PERFORMERS. 

See Tlioatrical Employers’ Registration Act, 
1925 (c. 60) ; Theatrical Employers’ Registration 
(Amendment) Act, 1928 (c. 40). 

57. Status of performer — Distinction between 
actress & chorus girl.] — Thomas v. Catti (A. &; 
S.), Ltd. (1906), Times, June 22. 

58. “ Servant ” — Within Preferential Pay- 
ments In Bankruptcy Act, 1888 (c. 62), s. 1 (Ij (b) — 
Right to priority in winding up.] — An artist en- 
gaged to sing during an opera season at a certain 
sum for each performance: — Held: upon the 
terms of the contract as a wliolo, to be a “ .servant,” 
k his remuneration to be “ wages or salary in 
re.spect of services rendered,” within above sub- 
sect., .so as to entitle him to priority of payment 
up to £50 upon tlio winding up of the co. by whom 
he was engaged. — Re Winter Gei^man Opera, 
Ltd. (1907), 23 T. L. R. C02. 

59. Performer called upon to resume part — In 
consequence of illness of another — Celebrity ac- 
quired by previous performance — Right to reason- 
able notice.] — -A performer, who is called on to 
resume, in consequence of the illness of another, 
a part in which by previous performances she has 
acquired celebrity, is entitled to reasonable notice 
previous to the time of performance, such notice 
to be proportioned to the reputation at stake. 

Froprietors of a tlicatre are perfectly right in 
having regulations, & enforcing them by the pay- 
ment of fines. It is a duty which they owe tD 
themselves k the public, for if performers should 
refuse to appear on the night for whicli they were 
advertised the property in the house would be m 
danger of being injured by the audience ; & I 
am sure that peiformci'S will find it to their interest 
to submit to these fines, if they do not appear 
when the public have a right to expect them. 
. . . The jurisdiction of a manager is a very 
arbitrary one, but in this kingdom all arbitrary 
jurisdictions have a limitation (Best, C.J.). — 
Graddon V. Price (1827), 2 C. & P. 010; 172 
B. R. 277, N. P. 

60. Regulations of theatre — Right of proprietors 
to enforce — Imposition of fines.] — Graddon v. 
Price, No. 59, ante. 

Defamatory statements on performers In way of 
profession.] — See Libel & Slander, Vol. XXXII., 
p. 23 ; Nos. 130-134; Supp. IV., p. 761, No. 1948a. 


PART I. SECT. 6, SUB-SECT. 4.— C. 

B2 i. Whether contract that spectators 
shall be safe implied ,] — Oknok v. North 


Otago Agrioulturai. & Pastoral 
Assocn. (1892), 11 N. Z. L. R. 423.— 

N.Z. 

0 . Damage to field of turnips — 


Descent by parachute on field causing 
crowds to damage field .] — Scott's Trus- 
tees V. Moss (1889), 17 R. (Ct. of Sens.) 
32 ; 27 So. L. R. 30.— SCOT. 
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Sect. 7.— THEATRICAL CONTRACTS. 

Sub-sect. 1. — In General. 

See Theatrical Employers’ Begisfcration Act, 
1925 (c. 60) ; Theatrical Employers’ Registration 
(Amendment) Act, 1928 (c. 40). 

61. Duration of engagement — Chorus girl — 
Engagement determinable on fortnight’s notice.] — 
Thomas v. Gatti (A. & S.), Ihd. (1900), Times, 
June 22. 

Effect of usage on engagement of actor or 

actress.] — See Nos. 126-127, post. 

Usage giving right to terminate engage- 
ment.] — See No. 123, post, 

62. Recovery of salary — Performer paid for 
nights of performance — Whether performing or 
not — Form of action.] — A performer at a theatre, 
who is to be paid for nights of performance on 
which he does not perform, as well as for those 
on which he does perform, should not declare 
for work & labour, but “ for arrears of salary as 
a hired performer.” — Frazer v. Bunn (1838), 8 
C. & P. 704 ; 173 E. R. 082, N. P. ; subsequent 
proceedings, 8 Jiu\ 251. 

Employment of children In public entertain- 
ments.] — See Children (Employment Abroad) Act, 
1913 (c. 7), s. 2; Education Act, 1921 (c. 51), 
S8. 100-104. 


StJB-sECT. 2. — Formation of Contract. 

See, generally. Contract, Vol. Xll., pp. 61 
ei seq. 

63. What amounts to concluded contract — 
Agreement for engagement at West End salary 
— “To be mutually arranged between us.’*J — 

Loftus V. Roberts (1902), 18 T. Jj, R. 532, C. A. 
Annotation Broomo v. Spoak, [1903] 1 Cb. 586. 

64, Engagement at progressive salary for 

successive years — Option of retaining services on 
same terms & conditions.] — Defts. agreed to en- 
gage pltf. who was an actor, for the principal 
pai’t in pantomime at a salary of £130 per week 
for the first year, £140 a week for the second year, 
& £150 a week for the tliird year, with the option, 
in consideration of the engagement, of retaining 
pltf.’s services on the same terms & conditions 
as set forth in the agi'cement for the following 
pantomime season : — Held : th(^ contract meant 
that, if the option was exercised, the weekly 
salary payable would be tliat wldch was payable 
for the third year, & the contract was not void for 
uncertainty. — Wade v. Robert Arthur Thea- 
tres Co., Ltd. (1907), 24 T. L. R. 77. 


Sub-sect. 3. — Validity of Contract. 

See, generally. Contract, Vol. XII,, pp. 234 
et seq. 

65. Agreement to perform or produce perform- 
ance at unllcenced theatre.] — two parties enter 
into an agreement to produce certain performances 


at an unlicenced theatre, & to share the profits, 
such contract is illegal ; & a bill of exchange 
given by one of his partner as a secui'ity for his 
moiety, is void ; & an action cannot be maintained 
to recover the amount. — De Begnis v. Armi- 
stead (1833), 10 Bing. 107 ; 3 Moo. & S. 611 ; 2 
li. J. C. P. 214 ; 131 E. R. 846. 

Annotations: — Consd. Ewing v. Oabaldlston (1837), 2 My. 

& Or. .'iS. Refd. VVigun r. Stmnuo (1865), L. R. 1 C. P. 

17.5 ; Brightman r. Tate, [1919] 1 K. B. 403. Mentd. 

M'Oallan v. Mortimer (1842), 9 M. & W. 636 ; Pldgeon v. 

BnrHlem (1849), 3 lOxch. 465. 

66. .] — No play can lawfully be acted for 

liire, gain, or reward, witliin 20 miles of London, 
without the authority of leti-ers patent from the 
King, or of a licence from the Lord Chamberlain ; 
&, no such letters patent or licence can be granted 
so as to authorise the performance of plays at 
any place, except within the city or liberties of 
Westminster, or where the King may happen to 
reside. 

An agreement, therefore, for a partnership in 
acting plays at a theatre situate within 20 miles 
of London, but not within the city or liberties of 
Westminster, or in tlie place of the King’s residence 
is one to wliich the ct. will nut give effect. — 
Ewing v. Osbaldi.ston (1837), 2 My. & Cr. 53 ; 
Donnelly, 179 ; 6 L. J. M. C. 137 ; 1 Jui*. 60 ; 40 
E. R. 501. 

Annntatioyis : — Folld. Lovy r. Yatos (1838), 8 Ad. 8c El. 12'». 

Meatd. Aborainau Ironwoiks r. Wlckena ( 1 868), L. R. 5 Eci. 

485. 

67. Money advanced by participant in con- 

cern — Right to recover.] — De Begnis v. Ahmi- 
feTEAD, No. 65, ante. 

.] — See, also, Nos. 73-75, po.st. 

Contracts in restraint of trade.] — Sub-sect, 9, 
2Josf. 

SuB-siccT. 4. — Interpretation of Contract. 

See, generally, Contract, Vol. XTI., p. 007 et seq. 

68. Obligation to employ — Engagement for two 
years— Obligation to employ for reasonable time— 
Obligation on performer not to perform elsewhere.] 
— Pltf., the manager of a Tiondun theatre engaged 
deft., a provincial ai;tor desirous of aiipearing on 
the London stage, for two years. Though there 
was nothing expressed on the subjc'ct the ct. 
inferred an ongagemt'iit on the part of pltf. to 
employ deft, for a reasonable time A on the part 
of deft, not to perform (Isewhore. Pltf. having, 
under these cii-cum8tanco.s, delayed doft.’s appear- 
ance for five months, deft, broke his engagement 
& went to another theatre : — Held : he had a 
right so to do, & pltf. was not entitled to an 
interlocutory injunction to prevent his ptirforming 
there. — Fechter u. Montgomery (1863), 33 Beav. 
22 ; 55 E. R. 274. 

Annotations: — Consd. Montague v. Flockton (1873), L. R. 

16 Eg. 189. Distd. Griinston v. Cunbigbam, 11894] I 

Q. B. 125. Consd. Turpin w. Victoria 1‘alace, [1918] 2 

K. B, 639 ; Marbe v. Ooorgo Edwardes (Daly's Theatre), 

11928] 1 K. B. 269. Refd. Turner v. Sawdon, [19U11 2 

K. B. 653. 

69 . Performer engaged on tour — Not en- 


part 1. sect. 7, sub-sect, 4. 

p. Construction of agreement for 
letting theatre — Deposit forfeited as 
“ compensation ” for breach of agree- 
ment by tcTuint .] — Ravnkb v. Lystkii 
(1865), 4 N. S. W. S. C. R. (L.) 366.— 
AUS. 

q. PfTSonal lUibiliiy for xrnges of 
‘ labourers, servants A' apprentices " 
— -Whois a servant — Actress employed by 
theatrical company .] — An actress en- 
gaged by a theatncal co. (incorporated 
luider Ontario Cos. Act. R, 8. 6. 1914, 

78). at a weekly salary, under a 
written contract, to play snch parts as 


might bo assigned to her, is not 
" servant "of the co. within sect. 98 ( 
of the Act, which provides tin 
" the directors of the co. shaU bo Hub 
to the labourers, servants, & apprei 
tlcoB thereof for all debta not exceedlr 
one year’s wages duo for ser vices pe 
formed by the eo. while they are sue 
directors respectively. — Ryan v. Wim 
(1919). 43 O. L. R. 624 ; 44 D. L. 1 
634 ; 15 O. W. N. 70.— CAN. 


r. Condition requiring notice prior 
to ^gagement — Whether breach of con- 
dition permits rescission.] — A. a come- 
dian entered Into an iigrecmcnt with B., 


theatileal manager, to perform at a 
music hall on a date a year subsequent 
to the agreement, g’he agreement 
was embodied In a minute In which 
the engagement was declared to bo 
“ subioct to the other rules of the 
establishmont priuted on the back 
hereof.” 

Rule 6 provided that ” all artistes 
engaged . . . must give 14 days notice 
prior to such ongagoment, such notice 
io bo accompanied with bill matter.” 
A. did not give notice In terms of rule 6 
8c B. refused to allow him to perform : 
■—Held : Rule 6 was not a condition 
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titled to act In all plays — Reasonable opportunity of 
acting.] — Grtmston v. Cuninqham, No. Ill, post. 

70. Right of understudy to play principal 

part — In absence of principal.] — By a written con- 
tract defts., who were the managers of a theatre, 
engaged pltf., who was an actress, for the run of 
a certain play, at the theatre to rmderstudy the 
principal actress at a certain salary, & pltf. agreed 
not to appear at any place of public entertainment 
elsewhere during her engagement without defts.’ 
consent. During the run of the piece the principal 
actress left the theatre & pltf. claimed the right to 
play the pai’t, which defts. refused. In an action 
to recover damages for breach of the contract, 
evidence was given on behalf of defts., that an 
understudy was not entitled as of right to play 
the principal’s part if the latter was absent : — 
Held : upon this evidence & upon the true con- 
struction of the contract, no right was conferred 
on pltf. to play the part, the contract mei*ely 
imposing on pltf. the obligation of playing the part 
if called upon by the managers to do so. — Newman 
V. Gatti (1907), 24 T. L. R. 18, C. A. 

Atmofalions : — ConSd. Turpin v. Victoria Paluce, [1918] 

2 K. B. 639. Distd. Marbo t’. George Edwurdcs (DaJv’s 
Theatre), [1928] 1 K. B. 269. Mentd. Crawford v. White 
City Bink Newcastle on T3tio (1913), 29 T. 1.. R. 318. 

71. Engagement to play named part in 

named play.] — An actress, who had acquired con- 
siderable reputation in the United States <te was 
anxious to appear in London In order to add to 
her popularity, obtained an engagement with the 
nuinag(‘r8 of a London tht'atre to rehearse & play 
a named part in a namcal play from a certain 
date at such times & at such theatres in the West 
End of London as the managers should from time 
to time direct at a salary of £100 for every week 
during the run of the play. By a collateral 
agreement Uie managers undertook to advertise the 
aeti'(*ss’s name in a prominent position, & up to 
the date of the dress reheai^sal they duly per- 
formed this undertaking. On that date they 
refused to allow her to ap])ear in the part eitJier on 
the agreed date or at all. n’lie actress brought 
an action against the managers claiming damages 
lor breach of contract including damages for 
injury to her reputation in not being allowed to 
appear in the part as advertised. Defts. paid the 
agi’oed salary up to a certain date, & paid into ct. 
the balance from that date until the luccc ceased 
to run, So contended that pltf. was not entitled to 
any further damages '.—Held : the contract 
imposed an express obligation upon defts. to 
allow pltf. to appear in the part as agreed, & 
damages fur breach of that obligation might 
properly include such a sum as a jury might 
reasonably award as compensation for los.s of 
reputation. — Marbe v. George Edwardes (DAX,y’.s 
Theatre), Ltd., [1928] 1 K. B. 2G9 ; 90 L. .T. 
K. B. 980 ; 138 L, T. 51 ; 43 T. L. R. 809, C. A. 


72. Engagement for week’s performance — 
Salary due at expiration of week — ^Attachment 
before expiration of week.] — S., a music hall 
artiste, was indebted to M. in the sura of 
£31 18s. id. for which amount & costs judgment 
was obtained against him. For the week begin- 
ning May 15, S. was engaged to give a week’s per- 
formance at Liverpool at a salary of £180 per week. 

On May 17, a garnishee order nisi was obtained 
by M. against S.’s employers to attach the pro- 
portion of salary alleged to bo due to H. for the 
performances already given by him that week, 
the affidavit upon which the application was 
based stating that the garnishees were indebted 
to S. in the sum of £100 or thereabouts. By the 
terms of H.’s agreement his engagement was 
expressed to be for one week commencing May 15, 
at a salary of £180 per week : — Held : there was 
no debt due to S. which was liable to attachment 
until the expiration of his week’s engagement. — 
Maplkson V. Sears (1011), 105 L. T. 039; 28 
T. L. K. 30 ; 50 Sol. Jo. 54, D. C. 

Contracts with theatrical agents.] — See Nos. 94, 
95, post. 

Contracts for exclusive performance & in restraint 
of trade.] — See Sub-sect. 9, C., post. 


Sub-sect. 5. — ^Performance and Excuses 
FOR Non-Performance. 

See, generally, Contract, Vol. XU., pp. 303 et 
seq, 

73. Illegality of purpose -Agreement to perform 
or produce performance at unlicenced theatre — 
Or such other place as might be appointed — No 
request to perform at unlicenced place.] — No 

action can be maintained for the breach of an 
agreement “ to dance at the King’s Theatre in 
the llaymarket or at such other place as pltf. 
should appoint,” if it appear that no licence for 
that theatre was jp'anted by the Tjord Chamberlain, 
as required by 10 Geo. 2, e. 28 ; & that pltf. did 
not request deft, to dance at any other place which 
was licenced. — Gatxini v. I>aborie (1793), 5 
Term Rep. 242 ; 101 E. R. 130. 

Annotations: — Consd. EwJjiff v. OsbaJdlHton (1837), 2 My. 

& Cr. 63. Bold. R. V. Handy (1796), 6 Term Rep. 286 ; 

Wigan V. Strange (1866), L. R. 1 C. P. 175. 

74. Sketch at music hall — Sketch in 

fact “ stage play.”] — Pltf. agreed with deft. co. 
to x>roduce at their music hall a sketch called 
The Fighting Parson for a. period of six weeks, 
& the agreement contained a clause that “if it 
should be found that the artist’s performance is 
contrary to law, or is objected to by any licencing 
or other public authority, tliis engagement may be 
cancelled by the co.” After pltf. had produced 
the sketch at the music hall for five weeks defts., 
in consequence of the decision of a magistrate that 


of the contract the breach of which Ijy 
A. entitled B. to rescind the contract, 
hut was merely a stipulation f<ir the 
breach of whicli damages might bo 
elahnod. — ^Wade v. Waluon, [1909] 
8. C. 671 ; 46 Sc. L. R. 359 , [1909] 
1 S. L. T. 215.— SCOT. 

t. Enoauement of theatneal performer 
—Conduit that engagement v'as " sub- 
ject to theatre heina in the oceupuiU'U 
possession of the manageineni ” — 
Theatre not completed hg dat^ of engage- 
ment.}— A. music hall performer was 
engaged by a theatre co. U) appear at a 
theatre on a fotiae date, " subject to 
the said theatre being in the occupancy 
& possession of the management.” 
At the date of tho contract the theatre 
was In course of erection ; & (through 
no fault of the theatre oo.) It was not 


ready for use at the date spcciflod for 
tlie pci’formance. Tho theatre oo. 
iiaviug In consequence cancelled the 
ongagomeut, the performer brought an 
action of damages against the oo. for 
broach of contxact : — Held • the pro - 
Tihion os to the theatre being in tho 
occupancy & possession of tho manage- 
ment was a condition of tho contract 
which applied to tho circumstance of 
tho theatre not being completed ; &, 
accordingly, that defenders, not being 
in the occupancy & possession of tho 
tJieatro, fell to be assoilzied. — Hal- 
ckopt V. West Eni> PtAynousE, Btu., 
[1916] S. C. 182; 63 So. L. R. 201; 
[1915] 2 S. L. T. 303.— SCOT. 

a. Agreement to erect proscenium 
t& drop-curtain — Implied term of con- 
tract.]- yv here pltf. agreed in writing 


to erect a proscenium & drop-curtain to 
fit a stage in defts.' market-hall, in 
cnnsldcrution of pltf. having the use of 
the drop-curtain for advertising pur- 
poses for a iJxed period : — HM : it 
was an Impliod condition of the con- 
tract that (lefts, would, with duo regard 
to their interests as owners of the 
propert}-, give reasonable faciliUtJs for 
the holding of appropriate publlo 
entertainments lu tho hall during such 

S erlod. — PiiiLUPs v. Bueawayo 
Iakket & Ofeices Co. (1899), 16 
S. 0. 432.— S. AF. 

PART 1. SECT. 7, SUB-SECT. 5. 

b. lUegahty of imrpose .] — The man- 
agers of a h'rench oo. of comedians hav- 
ing hired a minor theatre, “ for their 
performances ” at a rent of £120, not 
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Sect. 7 . — Theatrical contracts : Svb-aects. 5 & 6. ] 

a somewhat similar sketch was a stage play, & 
that it was therefore contrary to Theatres Act, 
1843 (c. 08), s. 11, to present it at a place not 
licenced as a theatre, gave notice to pltf. cancelling 
the engagement: — Held: as the sketch was a 
stage play, & as it could not be legally performed 
at a music hall, defts. wore entitled irnder the 
agreement to cancel the engagement. — Gray v. 
Oxford, Ltd. (1906), 22 T. L. R. 684, C. A. 

Annotation : — Folld. Scott v. Mocnagrton (1908), Times, 

Nov. 25. 

76. -.] — Scott v. Mao- 

NAGHTON (1908), Times, Nov. 25. 

76. Parties aware of Illegality.]— 

Scott r. Macnaghton (1908), Times, Nov. 25. 

77. Impossibility ol performance — Illness of per- 
former.] — Pltf. contracted with deft.’s wife, as her 
husband’s agent, that she should play the piano 
at a concert to be given by pltf. on a specified 
day. She was, on the day in question, unable 
to perform through illness. Th(^ contract con- 
tained no express term as to what was to bo 
done in case of her being too ill to perform. In 
an action against deft, for breach of this contract : 
— Held : his wife’s illness & consequent incapacity 
excused him, inasmuch as the contract was in its 
nature not absolute, but conditional upon her 
being well enough to perform. — Robinson v. 
Davison (1871), L. R. 6 Exch. 269 ; 40 L. J. Ex. 
172 ; 24 L. T. 755 ; 19 W. R. 1030. 

Annolaiions : — Reid. Blackburn Bobbin Co. v. Allen, flOlS] 

1 K. B. 640; The Penelope, [1928] P. 180. Mentd. 

Howell 1 ). Couploud (1876), 1 Q. B. 1). 258 ; Nickoll & 

Knight r. Ashton, Edridge, [1001] 2 K. B. 126. 

78. Failure to attend rehearsals.] - 

Declaration that pltf., a singer, agreed with deft., 
director of tlie Italian Opera, in Ijondon, that he 
w’ould undertake the part of first tenor in the 
theatres, halls, & drawing rooms in the United 
Kingdom during his engagement, to begin on 
Mar. 30, 1875, Ac terminate on July 13, 1875, at 
a salary of £150 per month. Pltf. should sing in 
concerts as well as operas, but should not sing 
anywhere out of the theatre in the United Kingdom 
from Jan. 1 to Dec. 1, 1875, without the written 
permission of deft., except at more than 50 miles 
from London, & out of the season of the theatrt*. 
That pltf. agreed to bo in London without fail at 
least six days before the commencement of his 
engagement for the purpose of rehearsals. Aver- 
ment that pltf. did not sing anywhere in the 
United Kingdom from Jan. 1, 1875, to the date of 
the commencement of the action ; that pltf. was 
prevented by temporary illness from being in 
London before Mar. 28, 1875, on which day he 
arrived in London : & that, save as aforesaid, he 
was & is ready to perform his part of the contract. 
Breach, that deft, refused to receive pltf. into his 
service. Plea, that pltf. was not in London six 
days before the commencement of the engagement 
ready for rehearsals, as was necessary for liim to 
be, wherefore deft, refused to receive pltf. into 
his service. DcmuiTer : — Held : the stipulation 
as to rehearsals was not a condition precedent : 
for it did not go to the root of the matter, as pltf. 
was to sing in concerts at halls & drawing rooms 
as well as at the tlieatre, & also to abstain from 
singing witliin 50 miles of London from Jan. 1 
previous to tiie commencement of the engagement 
on Mar. 30 ; the idea was therefore bad. — Bettini 


V. Gye (1870), 1 Q. B. D. 183 ; 45 L. J. Q. B. 209 ; 
34 L. T. 246 ; 40 J. P. 453 ; 24 W. R. 551. 

Annotations : — Reid. Poussard v. Splera & Pond (1876), 24 
W. R. 819. Mentd. Loudon Guarantee Co. v. Feamley 
(1880), 6 App. Cas. 911 ; Hosking v. Pahang Corpn. 
(1891), 36 Sol. Jo. 107 ; Kldston v. Monoeau Ironworks 
Co. (1S)02), 86 L. T. 556 ; Lolston Gas Co. v. Lelston-oum- 
SlzowoU U. 1 ). a, [1916] 2 K. B. 428 ; Metropolitan Water 
Board v. Blok, Kerr, [1917] 2 K. B. 1 : Ktdnor v, Stlmpaon 
(1918), 34 T. L. It. 434 ; Dawsons v. Bonnln, [1922] 2 
A. 0. 413. 

79. Failure to attend on opening 

night.] — Pltf. agreed in writing with defts. to sing 
& play in the chief female part in a now opera 
about to be brought out at defts.’ theatre, at a 
weekly salary of £11 for three months, provided 
the opera ran for that time, commencing on or 
about Nov. 14. The first performance was 
announced for Saturday, Nov. 28, & no objection 
was raised by pltf. as to this delay. She attended 
several rehearsals, such attendance, though not 
expressed in the written engagement, being an 
implied part of it. Owing to delays of the com- 
poser, the music of the lai-ter part of the opera 
was not in the hands of defts. till a few days before 
Nov. 28, & the final reliearsals did not take place 
till the beginning of the last week. Pltf. was 
taken ill, & w'as unable to attend any of the 
rehearsals in that week : &, it being uncertain how 
long her illness might continue, defts.’ manager 
made a provisional engagement wil.h another 
artiste, Miss. Ij., to study tlie part & be rcatiy to 
take it if pltf. was unable. If she was not wanted. 
Miss L. was to receive a douceur ; if she w’as called 
on to perform, she was to receive £15 a we<*k till 
Dec. 25, if the piece ran so long. Ifitf. continued 
too ill to attend the rehearsals or the first per- 
formance on Saturday, Nov. 28, or on the first 
three days of the next week ; Miss Tj. accordingly 
performed on those days. On Thursday, Dec. 4, 
pltf. was well emnigh to perform & tendered 
her services, which defts. refused to accept ; on 
which slio brought an action for wrongful dis- 
missal. The jury found (Inter aha) tliat the 
employment of Miss Tj. by (lefts, under the cir- 
stances was reasonable : — Held : pltf.’s inability 
to perform on the oi)ening & early performanct'S 
w'ent to the root of the matter, justified defts. 
in rescinding the contract. — 1’oussard v. Spiers 
& Pond (1870), 1 Q. B. D. 410; 45 L. J. Q. B. 
621 ; 34 L. T. 572 ; 40 J. P. 645 ; 24 W. R. 819. 

Annotations ; — Reid. Loates v. Maple (1903), 88 L. T. 288 ; 
.Storey i\ Fulham Steel Works Co. (1907), 24 T. L. R, 89 ; 
The Pencloi)o, [1928] 1\ 180. Mentd. F. A. TampUii 
S.S. Co. V. Auglo-Moxieau Petroleum IToducts Co,, [1916J 
2 A. C, .397 ; Metropolitan Wat-er Board v. Dink, Kerr, 
[1917] 2 K. 13. 1 ; Bank Lino v. CapeJ, [1919] A. C. 435. 

80. Provision ol deputy in accordance 

with contract.] — Pltf., who was an actor, made 
with defts. an agreement by which pltf. w^aa to 
find a CO., described as consisting of himself & a 
full CO., & in the event of the non-appearance of 
a principal pltf. was to provide a deputy to the 
satisfaction of defts. Pltf. became too ill to 
appear, but ho provided a substitute. Defts. 
thereupon alleged that as pltf. could not appear 
the basis of the contract was gone. In an action 
for damages for broach of the contract : — Held : 
pltf. was a principal to whom the clause as to the 
provision of a deputy applied, &, his absence was 
not a frustration of the contract & he was entitled 
to damages. — Terry v. Variety Theatres 
Controlling Co., I/td. (1928), 44 T. L. R. 451, 
C. A. 


entitled to resilo on an allegation that 
they had afterwards discovered It 
was Illegal for them to represent 
their pieces In that theatre — the 
theatre being a lawful place of exhibi- 


tion for various performaucoB, & the 
contract not Boociiylng any of an illegal 
sort for which it was let. — Cloup & 
Peixissib V . Alexander (1831), 9 
Sk. ((Jt. of Sees.) 448 ; 6 Few. Coll. 


319.— SCOT. 

0 , Outhreak of influenza — Right of 
performer to guaranteed salary — Per- 
former able to perform.y—CooK v. 
Williamson (J. C.), Ltd. (1919), 19 
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81. Temporary inefllclency — If going to root 

of contract.] — nABLEY v. Henderson (1884), 
TimeSy Feb. 18, 19. 

82. Performer falling to send in “ bill matter ” — 
Ground for damages — Not ground for cancellation.] 

— Elen v. London Music Hall, Ltd. (1905), 
cited in Times , May 31. 

83. Time for performance — Agreement to per- 
form on specified dates— Provision for transfer of 
dates — New dates to be fixed by agreement.] — 
ntf., who was a music haU artist, & defts., who 
were music haU proprietors, made a contract under 
which pltf. was to perform at certain of the halls 
on specified dates, & the contract contained a 
clause stating that “ the dates mentioned in this 
contract may bo transferred by (pltf.) provided 
two months* notice is given by artist, other dates 
t-o be given in lieu of dates transferred.” Pltf. 
gave notice to transfer a number of dates & defts. 
then claimed that they were entitled to fix the 
dates on which pltf. was to perform. In an action 
by pltf. against defts. for breach of the contract : — 
Held : under the above clause neither party 
was entitled to fix the dates, but that while the 
artist had a right to transfer dates, the new dates 
were to be fixed by agreement, each party to act 
reasonably. — Terhy v. Moss’s Empires, Ltd. 
(1915), .32 T. T.. R. 92, C. A. 

^innoktlion Refd. Uarrlnou v. Walker, [1919] 2 K. B. 4 .j3. 


Sub-sect. 6. — Breach op Contract. 

84, Restraint by Injunction — Agreement to per- 
form for certain period at particular theatre — 
Absence of negative covenant restricting perform- 
ance elsewhere.] — ])., an actor, contracted with 
W., the manager of a tlieatre, to play at W.’s 
theatre for twelve consecutive nights, commencing 
on a certain day, stipulating that he should be at 
liberty during those nights to perform, among 
other characters, throe which wf;re named ; but 
there was no express condition that D. should not 
act elsewhere during the twelve nights. On the 
approach of tlie day appointed for commencing 
the engagement, I), declared that he would only 
act in a piece which could not be produced at W.’s 
theatre ; & when told that was impossible, declared 
that he would not act at all for W., & advertised 
himself to act at another theatre on the night 
appointed for the conimencoment of his engage- 
ment : — Held: an injunction might be granted 
to prevent H. acting during the twelve night*: at 
any other theatre during tlic ordinary hours at 
which W.’s theatre was ojicn for public perform- 
ance. — Webster v. Dhj.on (1857), 30 L. T. O. S. 
71 ; 3 ,Tur. N. S. 432 ; 5 W. R. 807. 

Avnotationa Montague v. Flockton (1873), L. R. 
16 Eq. 189. Expld. WhJtwood Chemical Co. v. Hardman, 
[1891] 2 Ch. 416. Refd. Do Mattes v. Gibson (1859). 
4 I)e G. &: .T. 276 ; Peto r. Brighton, LIckfleld & Tun- 
bridge WoUs Ry. (1863), 11 W. R. 874. 

85. — .]— An actor who enters into 

a contract to peiform for a certain period at a 
particular theatre may be restrained by injunction 
from perforaiing at any other theatre during the 


pendency of his engagement, notwithstanding 
that the contract contains no negative clause 
restricting the actor from performing elsewhere. — 
Montague v. Flockton (1873), L. R. 10 Eq. 189 ; 
42 L. .1. Oh. 077 ; 28 I.. T. 580 ; 37 J. P. 670 ; 21 
W. R. 008. 

Annotations : — Dbtd. Whltwood Chemical Co. v. Hardman, 
[1891] 2 Ch. 416 ; Silver v. Oatti (1893J. 37 Sol. Jo. 776 ; 
Davis V. Foreman, [1894] 3 Ch. 054. Tne Ct. of Appeal, 
In the recent case of Whltwood Chemical Co. v. Hardman, 
[1891] 2 Ch. 416, have held that the Vice-Chancellor 
acted as ho did In misapprehension of the real decision in 
Lumley v. Wagner, No. 107, post (Kekkwich, J.). Refd. 
“ Star ” Newspaper Co. v. O’Connor & Wetton (1893), 
9 T. L. R. 5 26 ; Mortimer v. Beckett, [1920] 1 Ch. 571. 

86. .] — Silver v . Gatti (1893), 

37 Sol. Jo. 776. 

87. Breach before time for performance — Right 
to sue for anticipatory breach.] — Gtjnsebetti v. 
Rickards (1907), Times, Jan. 20, C. A. 

Annotation: — Distd. Harvey v. Tivoli, Manchester (1907), 

23 T. L. R, 592. 

88. Measure of damages — Provision for liquidated 
sum equalling amount of salary — Subsequent 
arrangement altering basis of salary.] — Before the 
war deft, agreed to perform twice every evening 
as a comedian at pltfs.’ music liall for one week 
beginning on Oct. 12, 1914, at a salary of £150. 
The contract provided that “ in case the artist 
shall, except through illness ... or accident . . . 
fail to perform at any performance, he should pay 
to the management as & for liquidated damages 
a sum equal to the sum which the artist would have 
received for such performance, in addition to costs 
it expenses incurred by the management through 
tlie default of the artist.” After the outbreak 
of war au arrangement was come to between the 
managements of the various music halls & the 
artists, including deft., that the gross receipts of 
the halls during the war should be divided into 
two equal parts, of which the management should 
take one iiart the performers at the hall the 
other part, sharing that part in the proportion of 
their respective s^aries. Deft, having failed to 
perform at pltfs.’ haU, they brought an action for 
damages against him : — Held : in order to ascer- 
tain the measure of damages the sum fixed in the 
contract had to be altered in view of the subsequent 
arrangement, & pltfs. were entitled to recover such 
proportion of the artists’ share in the receipts which 
w’ould probably have been received if deft, had 
performed his agreement, as deft, would have been 
entitled to. — Golder’s Green Amusement & 
Development Co., Ltd. v . Kelph (1915), 31 
T. I.. R. 343. 

89. Loss of publicity.] — There is no reason 

in law why pltf. in an action for breach of contract 
should not, in an appropriate case, recover damages 
for loss of publicity caused by deft.’s breach of 
contract. 

Whether damages for loss of publicity can be 
recovered in any case depends primarily on the 
nature & true construction of the contract, & 
secondarily on tlic special circumstances known 
to both parties at the time of making the contract. 

Defts. entered into a contract whereby they 
engaged pltf., a music haU artiste, to perform at 


S. K. N. S. W. 317 ; 36 N. S. W. W. N. 
105.— AUS. 

d. Premises not licensed.] — Stan- 
KORD V. City Bioscope, [1917] C. P. D. 

591.— S. AF. 

PART I. SECT. 7, SUB-SECT. 6. 

e. Whether special damages for loss 
of p ofits allowed.] — PliJs. ^vero actors 
who camo Irom England under an 
agreement to act In Australia under 
dett.’s management. Defts. agreed to 

J. — ^VOL. XLH. 


pay pltfs. a certain salary & their 
retiun faros to England on tho termina- 
tion of the agreement. Defts. did not 
pay tho return fares & pltfs. were 
xmable to return to England : — Held : 
pltfs. were not entitled to recover special 
damages for loss of profits arising from 
their inability to fulfil contracts to act 
in England made after tho agreement 
between pltfs. & defts. although when 
that contract was made defts. were 
aware that pltfs. were octors In demand 
In England & could easily procure 


engagements. — W atson v. Brennan’s 
AMPniTHKATRKS, Ltd. (1915), 16 S. R. 
N. S. W. 332 ; 32 N. S. W. W. N. 107.— 

AUS. 

f. Right of performer to reason- 
able notice — Of determination of con- 
tract.] — Cromer v. Harry Richards’ 
Trvou Theatres, Ltd., [1921] S. a. 
S. R. 325.— AUS, 

g. Effect of penal clause on right 
to rescind contract.] — Padmer r. Roe- 
buck (1876), 6 Buch. 74. — S. AF. 

N N N 
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Sect. 7. — Theatrical contracts : Svb-sects. Q, T, 8 & 

9, A., B.&C.l 

their music hall for specified periods in four suc- 
cessive ycai's at a weekly salary. Tlio music hall 
was well known & was regarded as a West End 
place of entertainment, & approbation by audiences 
there opened the gateway of London success to 
the artiste. The contract contained no clause 
which placed on dofts. any express or implied 
obligation to allow pltf. to appear & perform at 
their music hall during the contract periods. Pltf. 
brought an action against defts. for damages for 
breach of contract, alleging that they had wrong- 
fully repudiated their bargain with her. She 
claimed damages (a) for loss of salary, (b) for loss 
of publicity arising from the refusal of defts. to 
permit her to perform. No evidence was given 
at the trial that it was the common intent of the 
parties, at the date of the contract, that enhanced 
publicity should follow from pltf.’s appearance at 
defts.* hall, & defts. entered into the contract 
upon no other basis than the business engagement 
of an artiste at the salary they agreed to pay, no 
element of publicity to pltf. entering into their part 
of the bai'gain. The jury found that defts. had 
committed the breach of contract alleged & assessed 
the damages at £100 for loss of salary, & £100 
for loss of publicity : — Held : on the contract & 
in the circumstances, damages for loss of publicity 
were not recoverable in law, «fc there must be j'udg- 
ment for pltf. for £100 only for loss of salary. — 
Turpin v. Victoria Palace, Ltd., [1918] 2 K. B. 
639 ; 88 L. J. K. B. 669 ; 119 L. T. 405 ; 34 
T. L. R. 648 ; on appeal, [1919] 1 K. B. 366, C. A. 

AnnotcUion : — Dbtd. Marbe v. Goorgo Edwardes (Daly’s 

Theatre), [1928] 1 K. B. 269. 

90. Loss of salary.] — Turpin v. Victoria 

Palace, Ltd,, No. 89, ante. 

91. Loss of reputation.] — Marbe r. George 

Edwardes (Daly’s Theatre), Ltd., No. 71, 
ante. 


Sub-sect, 7. — Effect of Death of Party. 

92. Agreement to perform at music hall — Music 
hall owned by partnership — Death of partner.] — 

A partnership, consisting of defts, & another 
person, carried on the business of music hall 
proprietors under the name of the A. Co. Pltfs., 
a troupe of music hall performers, entitled into a 
contract with the A. Co. to give certain per- 
formances at the co.’s music hall. Pltfs. had no 
knowledge of the persons of whom the co. consisted. 
After the making of the contract & before the time 
for performance arrived defts.’ partner died : — 
Held : the contract was not of such a personal 
character on the part of the partnership as to be 
put an end to by the death of deceased partner, 
& it could be enforced against defts., the surviving 
partners. — Piiitjjps v. Alhambra Palace Co., 
[1901] 1 K. B. 69 ; 83 L. T. 431 ; 49 W. R. 223 ; 
17 T. L. R. 40 ; 45 Sol, Jo. 81 i, now. Phillips 
V. Hull Alhambra Paiace Co., 70 L. J. Q. B. 
26, D. C. 

Annotation .—Reid. Bouchard v. I’rlnce’s Hall Ilcstaurant 

(1904), 20 T. L. 11, 674. 

93. Agreement by troupe — Death of member 

of troupe.] — By a contract between the proprietors 
of a music hall, & a troupe consisting of three 
brothers, called the Harvey Boys, the former 
engaged the latter to perform for a week at the 
music hall. The contract was signed “ Harvey 
Boys ” by one of the troupe. The two elder 
brothers shared the profits of the troupe, & paid 
their younger brother a salary. One of the elder 
brothers died before the time for the performance 


arrived, & the surviving elder brother engaged 
another person to take his brother’s place, he him- 
self taking the profits & paying the two others 
salaries. The proprietors of the music hall can- 
celled the contract on account of the death of one 
of the members of the troupe. In an action by the 
three members of the troupe to recover damages 
for breach of contract : — Held : the contract was 
made with the three original persons who com- 
posed the troupe, & the present members wore 
not entitled to sue upon it. — Harvey v. The 
Tivoli, Manchester, Ltd. (1907), 23 T. L. R. 
692, D. O. 


Sub-sect. 8. — Contracts with Theatrical 

Agents. 

94. Agreement for commission — Commission on 
re-engagement — Meaning of re-engagement — 
Question for jury.] — Robey v. Arnold (1898), 14 
T. L. R. 220, C. A. 

95. .] — Arnold V. Stratton 

(1898), 14 T. L. R. 537, C. A. 

96. Commission on future engagements — 

At named music hall — Music hall pulled down & 
re-built.] — Auckland &. Brunetti v. Collins 
(1898), 14 T. L. R. 348, D. C. 

97. Agreement with partnership — Effect of 

dissolution.] — Deft, in Aug. 1911, gave a com- 
mission note to S. & R., who were in partnership 
as theatrical agents, authorising them to act as 
her agents & business managers for five years with 
the option of a further five years, & agreeing to 
pay a commission of 10 per cent, on all salaried 
work undertaken by her. S. & R. dissolved 
jiartnersliij) in July, 1912 : — Held : the com- 
mission note did not entitle them to claim 
commission in respect of engagements on salaries 
obtained by deft, after the dissolution of their 
partnership. — Sales v. Crispi (1913), 29 T. L. R. 
491. 


Sub-sect. 9. — Contracts in Restraint of 

Trade. 

A. In General. 

See, generally. Trade & Trade Unions. 

98. Legality of — Agreement not to write dra- 
matic pieces for other theatre.] — Contract with tlu' 
proprietors of a theatre not to write dramatic 
pieces for any other, legal ; as a similar restraint 
of a performer would be ; not resembling a 
covenant restraining trade generally. — Morris v. 
CoLMAN (1812), 18 Ves. 437 ; 34 E. R. 382, L. C. 

Anrwtaiions : — Consd. Clarke v. Price (1819), 2 Wlls. Oh. 

If)? ; Kemble v. Kean (1829), 6 Sim. 333 ; Lumley v. 

Wagner (1852), 1 De O, M. & G. 604. Reid. Taylor v. 

Dttvls (1834), 4 L. J. Oh. 18 ; Kimberley v. Jennings 

(1836), G Sira. 340 ; Hills v. Croll (1845), 1 Ooop. temp. 

Cott. 83, n. : Dletrichson v. Cabbum (1846), 1 Coop. temp. 

Cott. 72 ; Bfcovens v. Bounlng (1855), 6 De G. M. & G. 223 ; 

Merchants’ Trading Co. v. Banner (1871), L. II. 12 Eq. 18 ; 

DonneU v. Bennett (1883), 31 W. R. 316 ; Whitwood 

Chemical Co. v. Hardman, [1891] 2 Ch. 416. 

99. Agreement not to perform at other 

theatre.] — Morris v. Colman, No. 98, ante. 

B. Construction. 

100. Contract for exclusive performance — Mean- 
ing of “exclusive** — Performance of same 
nature.] — Gaiety Theatre Co., Ltd. v. Loptus 
(1893), Times, Aug. 11. 

101. Not to permit any colourable imitation 

or version of performance — Reproduction of per- 
formance on cinematograph.] — Pltfs., who were 
music hall proprietors, made an agreement with 
deft, by which it was provided that deft, should 
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give pltfs. his exclusive services & that he should 
not permit any colurable imitation, representation, 
or version of his performance to be f?iven within 
a certain radius. It was alleged by pltfs. that 
deft, permitted the representation of one of his 
sketches on a cinematograph at certain pieture 
palaces within the prescribed area, & they brought 
an action against him to restrain him from tiiis 
alleged breach of the agreement : — Held : on the 
evidence, deft, had taken no part in the alleged 
reproduction of his performance, & therefore he 
was entitled to judgment. — I jONDOn I’ukatre op 
Varieties, Jjtd, v. Evans (1914), 31 T. L. R. 75, 
0. A. 

102. Contract not to perform elsewhere — During 
engagement — Meaning of “ perform — Perform- 
ance on Sunday.] — PI If. K., a music hall artiste, 
entered into contracts with each of the three deft, 
cos. by wliich she agreed to perform for ten weeks 
certain, commencing at a certain date, every even- 
ing at the time notified by the management, in 
“ her usual entertainment as mimic ” in two of 
the contracts, “ as singer & mimic ” in the other, 
at a salary of £8 per week in respect of each hall, 
subject to the following conditions (inter alia) 
viz., “ that the said artiste shall not perform before 
nor during this engagement at any theatre, music 
liall, club, concert, or i3lace of entertainment within 
one mile of the said music halls respectively.” 
At the end of the contract was this clause : “In 
the event of the above-named ailiste not observing 
these conditions in every respect, the co. shall 
have the option of cancelling tiiis agreement.” 
During the fuliilrnent of the engagement she went 
to a smoking concert at a certain club one Sunday 
evening within a mOe of these music halls by 
invitation. Nobody except members & their 
guests were admitted to this club, & no admission 
money was paid. At this concert she sang a song 
& danced for a few minutes. The following night 
she performed at the halls, but at one of them the 
manager asked if she had sung at the club, & she 
replied she had done so. He told her it was against 
the rules, that she must not do it again. The 
following night a letter was handed her cancelling 
the tliree engagements, & signed by the manager 
of the halls. Those actions were tlion brought by 
pltf. to recover damages for wrongful disnussal 
<& for breacli of contract ; — Held : tho word 
“ engagement ” did not include Sundays, that day 
in such contracts being a dies 7ion ; the perform- 
ance was not within the meaning of the word 
“ perform ” as contemplated by the XJarties, for 
pltf. did not use her powei's of mimicry. Although 
singing was included in one contract, singing before 
a private audience such as tho present case was 
not a performance. — Kelly v. London Pavilion, 
Ltd., Kelly v. New Tivoli, Ltd., Kelly v. The 
Oxford, Ltd. (1897), 77 L. T. 216 ; 13 T. L. R. 
584 ; affd. on other grounds (1808), 14 T. L. R. 
234, C. A. 

103. Meaning of engagement — 

Sunday not included.] — Ily idtf.’s contract of 
engagement with defts. she undertook not to per- 
form elsewhere during the engagement : — Held : 
this stipulation applied only to the days for which 
she was engaged by the contract, viz. week days, 
& did not apply to Sundays. — K elly v. London 
Pavilion, Ltd., Same v. The Oxford, Ltd., 
Same v. New Tivoli, Ltd. (1898), 14 T. L. R. 234, 
C. A. 

104. For fixed period before completion of 


engagement — Engagement for different weeks at 
considerable intervals — ^Restraint applicable to each 
week.] — London Music Hall, Ltd. v. Austin 
(1908), Times^ Dec. 16. 

105. Agreement excluding interest in music hall 
or theatre — Or other place of entertainment — 
Financial Interest in cinematograph companies.] — 
Pltfs. who were music hall projirietors, in 1914 
made with deft., who had been their manager, an 
agreement whereby he undertook until Sept. 1917, 
not to be “ interested in any music hall, theatre, 
circus, hippodrome, or other place of entertain- 
ment ” witliin a certain area. 

During the specified period deft, became 
financially interested in two cos. which gave 
cinematograph entertainments within the area in 
question, & pltfs. brought an action against him 
for an injunction to restrain him from being 
interested therein — Held .* as a cinematograph 
theatre was a jilace of entertainment of an entirely 
diflerent kind from a music hall, the action failed. 
— London Theatres op Varieties, I/td. v. 
Gibbons (1916), 33 T. L. R. 26. 


C. Whether Eyiforceablc by Injunction . 

106. Covenant not to perform elsewhere —Positive 
part of contract unenforceable.] — The proprietors 
of Co vent Garden Theatre agreed with an actor 
that he should act for twenty-four nights, during 
a certain period of time, at their theatre, &; that, 
in the meantime, he should not act at any other 
place in London : — Held : the ct. cannot enforce 
the positive part of the contract, &. therefore, it 
will not restrain by injunction in breach of the 
negative part. — Kemble v. Kean (1829), 0 Sim. 
333 ; 58 E. R. 619. 

Annotations: — Overd. Lumiry r. Wafrner (1852), 1 Do G. M. 

& (j. 604. Reid. Plokeriug v. Ely (Bp.) ( 1 843), 12 L. J. Ch. 

271 ; Daggett v. Eymau (1868), 16 SV. H. 302. 

107. .] — J. W. agreed with B. 1j. 

that she, J. W., would sing at B. L.’s theatre during 
a certain period of time, & would not sing else- 
where without his written authority : — Held : on 
a bill filed to restrain J. W. from singing for a 
third party, & granting an injunction for that 
pm’pose, the positive & negative stipulations of the 
agreement formed but one contract, & the ct, would 
interefere to prevent the violation of tho negative 
stipulation, although it could not enforce tho 
specific performance of the entire contract. — 
Lumley V. Wagner (1852), 1 De G. M. & G. 604 ; 
21 L. J. Ch. 898 ; 19 L. T. O. S. 264 ; 16 Jur. 871 ; 
42 E. R. 687. 


Ann-oUitions : — Conad. Montague v. Flookton (1873), L. R. 
16 Eq. 189; Dounell v. Bonnott (1883), 22 Ch. D. 835. 
Expld. Piporuo r. Harmston (1886), 3 T. L. K. 219. 
Consd. Whltwood Chemical Co. v. Ilardman, [1891] 2 
Ch. 416 ; Lanner v. Palace Theatre, Eccarluu & Armstrong 
(1893), 9 T. L. R. 162 ; Lanner v. Palace Theatre, Eooarlus 
& Armstrong (1893), 9 T. L. R. i65. Distd. Silver v. 
Gattl (1893), 37 Sol. Jo, 776. Consd. Mutual Reserve 
Fimd Life Assocn. v. Now York Life Insce. & Ilarvoy 
(1896), 75 L. T. 628 ; Mortimer r. Beckett, [1920] 1 Ch. 671. 
Reid. Johnson v. Shrewsbury & Birmingham Ry. (1853), 
3 De O. M. & G, 9J4 ; Fechter v. Montgomery (1863), 
33 Beav. 22 ; Adamson v. Gill (1868). 17 L. T. 464 ; Catt 
V, Tourle (1809), 4 Ch. App. 654 ; Cochrane v. Exchange 
Telegraph Co. (1869), 05 L. J. Ch. 334 ; Merchants' Trad- 
ing Co. V. Banner (1871), L. R. 12 Eq. 18 ; VVamo v. 
Routleilge (1874), L. R. 18 Eq. 497 ; Ryan r. Mutual 
Tontme Westminster Chambers Assocn., [1893] 1 Ch. 116 
Davis V. Foreman, [1894] 3 Ch. 054 ; Manchester Ship 
Canal Co. v. Manchester Racecourse Co., [1901] 2 Ch. 37 ; 
Metropolitan Electrio Supply Co. r. Giuder, [1901] 2 Ch 
799 ; Yorkshlin Miners’ Assocn. v. Howden, [1905] A. O 
266 ; Chapinan v. Westerby (1913), 58 Sol. Jo. 50. Mentd 
DoUfus v. Rokford (1854), 2 W. R. 220 ; South Wales Hy. 
V. Wythes (1864), 6 De G. M. Sc G. 880 ; Paris Chocolate 


PART I. SECT. 7. SUB-SECT. 9.— C. 

h. Covenant not to 'perform else' 
“Where — Contract aeverable — Injunction 
against breach in particular place ,,] — 


Hallajm V. Harvbt (1901), 1 S. R. 
N. S. W. (Eq.) 155 ; 18 N. B. W. W. N. 
225.— AUS. 

k. Covenant not to perform in 


South Africa within twelve months — 
Of termination of agreement ,] — African 
Theatres. Ltd. v. Jewell (1918), 
39 N. L. R. 1.— S. AF. 

N N N 2 
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Sect. 7. — Theatrical contracia : Suh-sect. 9, C. Sect. 
8 t S^ib-sects. 1 2. Sect. 9.] 


Co. r. Crystal Palace Co. (18.55), 3 Sm. & G. 119 ; Stevens 

^ 223 ; Hope v. Hope 

o P® P* T ^ • Stocker V. W'edderburn 

•5p3 ; De Mattos v. Gibson (18.59), 4 
V. Fossick (1862), 4 De Q. F. & J. 
In?' v. Ottoman Bank (1863), 1 Hem. & M. 

* Messagerles Iraperiales Co. v. IBaines (1863), 7 L. T. 

BrteWon Uckfleld & Tunbridge Wells lly. 
^ • Hrett V. East India & Ijondon 

^ M. 404 ; Dag^ttv. Rvtnan 
(P tP • Cornwall v. Hawkins (1872), 20 

W. It. 6^; Wilkinson v. Clements (1872). 8 Ch. App. 
102, n. ; Crosse e. Dnckers (1873). 21 W. II. 287 ; Fothcr- 

17 Eg. 132; Leech r. 
Schweder (1874), 9 Ch. App. 466, n. ; Wolverhampton & 
Ualsall By. v. L. & N. W. Ry. (1875). L. R. 16 Eq. 433 ; 
Bowen «. Hall (1881 ), 6 (j. B. D. 333 ; “ Star ” Newspaper 
C^. V. O CoMor & Wotton (1893), 9 T. L. R. 626 ; Keith 
l^owse V. National Telephone Co., [1894] 2 Ch. 147 ; 
Ehrman w B^holomew, 11898] 1 Ch. 671 ; Robinson v. 

2 Ch. 461 ; Alexander v. Mansions Pro- 
priotery (1900), 16 T. L. R. 431 ; Formby v. Barker, [1903] 
• Kirchner v. Gruban. [1909] 1 Ch. 413 ; Lord 
Stmthcona S.S. Co. v. Dominion Coal Co., [1926] A, C. 
rinnL, BuTR'lnr & Fire Alarm Co. v. Elhler, 

[1926] Ch. G09 ; lie Wait, [1927] 1 Ch. 606. 

108. ** During the year ” — Salary not pay- 

able beyond end of season.] — An opera singer by 
agreement dated only as to the year, 1870, agi*eod 
to sing nt a certain theatre for the whole Ijoiidon 


season, «fc nowhere else in the Kingdom of Great 
Britain, pendant Vannee 1871, without the written 
consent of the employer. The singer’s salary did 
not extend beyond the season which ended on 
Aug. 6. On motion for injunction to restrain hmi 
singing elsewhere after the .season was over but 
during tlic year 1871 x—Hcld : the ct. would not 
under the circumstances of the case grant an 
mjimction on an interlocutory application. — 
Mapleson V. Bentitam (1871), 20 W. R. 170. 

109. Contract of adult apprenticeship.] — 

Lanner V. Palace Theatre, Ltd., Eccarius & 
Armstrong (1898), 0 T. L. R. 102. 

110. ,] — Lanner v. Palace Theatre, 

Lteu, Eccarius <te Armstrong (1898), 9 T. L. R. 
105 ; 37 Sol. Jo. 175. 


111. Agreement subject to rules — Rules 

prohibiting acting elsewhere.] — Deft., an actor, 
agreed with pltf., a theatrical manager, to act & 
to understudy as a member of plif.’s co. on tour 
in America for twenty-five weeks, or longer if 
required, but not more than forty weeks, subject 
to certain rules, by one of wliich no member of 
the CO. was allowed to act at any other theatre 
without permission. Shortly after the beginning 
of the tour pltf. produced a play in America, in 
which deft, was not given a part to act, but was 
called on lo understudy. A week later deft, wrote 
asking pltf. to cancel the engagement, this 
being refused deft, returned to England, & entered 
into an engagement & acted at a theatre in London. 
Deft, alleged in his affidavit that pltf. had verbally 
promised that deft, should perform in certain parts, 
but had not kept such promise. 

On an application for an injunction to restrain 
deft, from acting at any theatre other than w'here 
pltf.’s CO. played : — Held : the negative stipulation 
against acting elsewhere could be enforced by 
injunction, the alleged verbal promise could not, 
in the absence of any circumstances showing want 
of good faith on pltf.’s part, be considered in 
construing the contract, that the allotting of parts 
to deft. WM no part of the consideration, that pltf. 
had not failed to carry out his part of the contract, 
& an injunction ought to be granted. 

In the present case, what is the obligation on the 
part of pltf. contained in the contract ? Pltf. 

deft, to act & imderstudy ; but that docs 
not mean that he undertakes to i)rovide a TJort 
for him in every play that may be produced . . . 


a manager cannot be expected to give every actor 
whom he engages a part in every play which may 
be produced , tSc generally to attempt to do so would 
not be for the benefit of the actor. All that deft, 
can be entitled to is to have a reasonable 
opportunity of acting & understudying, having 
regal'd to all the circumstances of the case 
(Wills, .1.). — Grimston v. Cuningham, [1894] 1 
Q. B. 125 ; 10 T. L. R. 81 ; 38 Sol. Jo. 143, D. C. 

Annotation: — Consd. Marbe v. George Edwardes (Daly’s 

Tboatre), [1928] 1 K. B. 269. 

112. Restraint to continue for six months 

after end of engagement — Reasonable restraint.] — 

By an agreement in writing deft, agreed to appear 
at pltf.’s theatre at Manchester at a salary of £60 
per week. The agi-eerncnt contained the following 
clause : “ Prior to the commencement of this 

engagement & during its continuance or within 
six months afterwards, no artist shall perform at 
any place or entertainment w'ithin 20 miles of 
Manchester . . . without the written consent of 
the director. , . Deft, having been billed to 
appear at a theatre at Salford, in violation of this 
agreement «fc after leave to appear there had 
been refused her, pltfs. brought this action, claim- 
ing an injunction : — //eld : on the evidence, the 
restraint was reasonable, & therefore tlie injunction 
claimed should be granted. — T ivoli, Manchesteu, 
Ltd. V. GOIJ.EY (1904), 52 W. R. 682 ; 20 T. L. R. 
487 ; 48 Sol. Jo. 417. 

113. Effect of injunction preventing earning 

of livelihood — Interim Injunction not granted.] — 

The ct. ought not to grant an interim injunction 
to restrain a person from following his trade or 
profession if it is satisfied that to do so may prevent 
such person from earning his liveliliood. — Palace 
Tiieatke, Ltd. v. Clensy <fc Hackney k. Shep- 
herd’s-Bush Empire Palaces, Ltd. (1909), 26 
T. J.. R. 28, 0. A. 


Sect. 8.— THEATRICAL USAGES. 

Sub-sect. 1. — In General. 

ITsages generally, see Custom & Usages, Vol. 
XVII., pp. 25 ct seq. 

114. Existence of usage — Usage of hiring pianos 
by lessees of theatre—Llabllity of pianos to distress 
by landlord.] — In the absence of evidence establish- 
ing a custom t hat pianos are so constantly hired to 
lessees of theatres for theatrical purposes as to 
exclude the doctrine of reputed ownership, the 
ct. cannot assume as a matter of law that the lessee 
of a theatre is not the true owner of the piano 
which is in the theatre. In such a case tlio piano 
is not exempted by the law of Distress Amendment 
Act, 1908 (c. 53), from liability to distress by the 
landlord of the theatre. — Chappetx & Co., Ltd. 
V. Harrison (1910), 103 L. T. 594 ; 76 J. P. 20 ; 
27 T. I., R. 85, D. C. 


SuB-sEcrr. 2 . — Appiacation to TuEA’nacAL 
Contracts. 

115. Usage must be universal.] — (1) Where an 
actor is engaged by a manager to take a part in 
a piece about to be produced. There is no custom 
in the theatrical profession which compels the 
manager to allow the artist, even though engaged, 
to open in the part. 

(2) Can you on this sort of contract introduce 
anv evidence of the custom among actors, & of this 
I have grave doubts as, for instance like the 
agricultural customs in counties or “a bakers 
dozen” <feif it wore to control the contract it must 
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be proved to be fixed, regular & pratically invari- 
able, so as to be universal. With regard to this 
there was a strong conflict of evidence & they woidd 
robably be guided by its reasonableness (Grove, 
.). — White v. Henderson (1885), 2 T. L. It. 119. 

116. Usage must be reasonable.] — White v. 
Henderson, No. 115, anie. 

117. .] — Dunbar V. Cardiff Philharmonic 

Music Hall Co. (1893), 9 T. L. R. 401, D. C. 

118. Admissibility in evidence — Performer en- 
gaged for three years — Usage to pay only during 
season in each year.] — By a written contract, pltf. 
agreed to perform at deft.’s theatre, & deft, agreed 
to engaged her for three years & pay her a salary 
of £6, £6, & £7 per week in those years respectively : 

■ — Held : parol evidence was admissible to show 
that, according to the uniform usage of the 
theatrical profession, pltf. was to be paid only 
during the theatrical season, i.e. during the time 
when the theatre was open for performance, in 
each of those years. — G rant v. Maddox (184(5), 15 
M. & W. 737 ; 16 L. J. Ex. 227 ; 7 L. T. O. S. 187 ; 
153 E. R. 1048. 

Annotations : — Reid. SotiUebos v. Koiup (1848), 18 L. ,T. Ex. 
:5(5 : Myers v. 8arl (1860), 3 E. & E. 306 ; Clayton -Greeuo 
r. Do CoiirvUlo (1920), 36 T. L. H. 790. Mentd. Sinipbon 
r. Margitson (1847), 11 Q. B. 23 ; Harmor v. Cornelius 
(ISfiS), 4 Jur. N. S. 1110; Abbott v. Bates (187.'>), 45 
L. J. Q. B. 117 ; Bruner v. Moore, (19041 1 Cb. 305. 

119. Agreement to provide theatre for 

specified period— Usage not to permit other per- 
formance during period.] — CoirroN v, Sounes 
(19U2), 18 T. L. K. 45(5. 

Annotation : — Refd. Claytou-Grocne v. Do Courville (1920), 
36 T. L. U. 790. 

120. Existence of usage — Usage conferring rights 
on acting manager of theatre — Use of private box.] 

— An acting manager cannot, under the words 
“ usual privileg<‘s of liis situation,” claim, as 
matter of right, the use of a jtrivate box, & tlie 
power of giving orders of admission, though both 
are usually allowed as a matter of couitesy. — 
Lacy v. Osbalduston (1837), 8 C. P. 80 ; 173 
E. R. 408, N. P. 

Annotation : — Mentd. Pearce v. Foster (1885), 55 L. J. Q. B. 

121. 

121. Giving orders for admission.]— 

Lacy p. Osbaldjston, No. 120, ante. 

122. Performer engaged for part — No usage 

to allow performer to open in part .] — \\^iiite v. 
Henderson, No. 115, ante. 

123. Usage giving right to terminate en- 

gagement— Reasonable cause preventing opening 
of theatre -Question for jury.] — Dunbar v. 
('ARDIFF PlllLTIARMONlC MuSlC HALL (.'O. (1893), 9 

T. L. R. 401, T). c. 

124. No usage that tour means three weeks.] 

— Wyatc V. Phipps (1896), 40 Sol. Jo. 781. 

125. Actor or actress engaged for part at 

West End theatre— Usage as to duration of engage- 
ment — Engagement for the run of the piece.] — 
Thomas v. GA'rri (A. & S.), Ltd. (1900), Times, 
Juno 22. 


126. .] — It is the settled, 

certain, & established custom of the theatrical 
profession that whenever an actor or actress is 
engaged for a part in a play at a West End theatre 
in London the engagement is for the run of the 
piece, unless there is an express stipulation to the 
contrary. — Clayton-Greene v. De Courville 
(1920), 36 T. L. K. 790. 

Annotation : — Consd. George Edwardes (Daly’s Theatre) v. 

Comber (1926), 42 T. L. K. 247. 

127. .]— The ct. held that, 

when an actor is engaged for a part in a play at 
a London West End theatre, the engagement, in 
the absence of an express condition to the con- 
trary, is, according to the custom of the theatrical 
profession, for the run of the piece, & not for an 
indefinite period terminable by notice. — George 
Edwardes (Daly’s Theatre), Ltd. v. Comber 
(1026), 42 T. L. R. 247. 


Sect. 9.— RECEIVERS. 

See, generally, Receivers, Vol. XXXIX., pp. 24 
ei seq. 

128. Whether receiver or manager appointed.] — 

E.r p. O’Reily, No. 8, ante. 

129. .]~Ex p. Ford (1802), 7 Ves. 617 ; 32 

E. R. 218, L. 0. 

Annotation : — Refd. Waters v. Taylor (1808), 15 Vea. 10. 

130. In case of partnership.] — ^Although 

an agi-eement to refer disputes to arbn. is, generally, 
no objection to a smt m a ct. of equity, yet upon 
tlio nature of tlio subject, the management of the 
Opera House & the anxious provision of the parties 
for arbn. the ct. refused upon motion to interfere, 
b<*fore they liad taken that course. 

The principti upon which a ct. of equity inter- 
feres between partners by appointing a manager, 
receiver, etc., is merely with a view to the relief, 
by winding up & disposing of the concoin & 
dividing j)roduco ; not to carry it on. The ct. 
therefore would not upon motion appoint a 
manager, etc., of the Opera House except upon the 
principle applicable to any other partnership as 
necessary to the relief, forcclosm*c ; taking into 
consideration also the dillicultioa from the nature 
of the subject <fc tlio contract, an anxious provision 
for ar-bn. & that one j)arty was by the express con- 
tract manager. — Waters v . Taylor (1808), 15 
Ves. 10 ; 33 E. R. 058, L. O. ; subsequent pro- 
ceedings (1813), 2 Ves. & B. 299, L. C. 

Annotations : — Refd. Taylor v. Waters (1836), 5 L. ,T. Ch. 

210 ; Automatic Sell Cleansing Filter Syndicate Co. v. 

Cutiingbarnc, 11900] 2 Ch. 31. Mentd. Gourlay v. Somerset 

(1815), 19 Vos. 429 ; Roberts r. Ebcrbardt (1853), Kay, 

148. 

131. .]— rii’ERNO V. IIarmston (1880), 

3 T. L. R. 219, C. A. 

Appointment of receiver in partnership cases 
generally.] — See Partnership, \Td. XXXVI., pp. 
482 et seq. 
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Part II. — Stage Plays. 


Sect. 1.— WHAT AMOUNTS TO STAGE PLAY OR 
ENTERTAINMENT OF THE STAGE. 

See Theatres Act, 1843 (c. 68), s. 23. 

« ^8'Ct.] — Deft, occupied a house 

public resort, licenced, under Disorderly Houses 
Act, 1752 (c. 36), for music & dancing. There was 
a pit & private boxes, a band, a stage, «fc curtain. 
Upon this stage was performed a ballet divertisse- 
ment by dancers dressed as ballet dancers, who 
danced, & in so doing described, by certain 
gestures & motions, the ideas of war, peace, & 
reconciliation t—ZTcZd ; (1) the question, whether 
a performance is a “ stage play,” within Theatres 
Act, 1843 (c. 68), is a question of fact ; (2) the 
jjerfornianco was a stage play, within the mean- 
ing of the Act. 

I think those words “ other entertainment of the 
stage,” must bo construed with reference to the 
previous words,^ as including only entertainments 
of the same kind as those which are specified 
expressly, as “ tragedy, comedy, farce, opera, play, 
interlude, melodrama, pantomime,” extending only 
to entertainments of a diamatic character (Willes, 
J.). — WioAN V. Strange (1805), L. H. 1 C. P. 175 ; 
Har. & Ruth. 41 ; 35 L. J. M. C. 31 ; 13 L. T. 371 ; 
29 J. P. 774 ; 12 Jur. N. 8. 0 ; 14 W. R. 103. 

133, Tumbling.] — Tumbling is not an entertain- 
ment of the stage withm 10 (i^eo. 2, c. 28. — R v 
Handy (1795), 6 Term Rep. 286 ; 101 E. K. 556.’ 

Annotation.y-~'ReM. II. r. Neville (1830), 1 Ji. & Ad, 489: 

Do Begnlfl r. Arnihtoad (18.33), 2 L. J. (J. P. 214 • Wigan w 

ytrauge (180.0), L. U. l C. P. 17.0. ' ‘^an r. 

134. Dramatic performance — Duologue.] — A 

dramatic performance, a duologue, by two persons, 
IS a stage play, within Theatres Act, 1843 (c. 68). — 
Thorne v. Colson (1861), 3 L. T. 697; 26.I.P. 101. 

.]— Thorne v. St. Clair (1861), 


136. Tragedy, comedy, farce, etc.] — 

WiCAN V. Strange, No. 132, ante. 

137. Ballet dancing — Gestures & motions de- 
scriptive of war, peace, & reconciliation.] — Wigan 
V. Strange, No. 132, ante. 

138. Actions of performers shown by means of 
mirrors— Performers placed In chamber below 
stage — Only two characters bodily on stage — For 
short dialogue subordinate to plot.] — The follow- 
ing was held to be a dramatic enkrtainment or 
‘ stage-play,” within the prohibition of I'heatres 

Act, 1843 (c. 08) : On the rising of the curtain, 
there was a representation of a storm at sea & 
of a man swimming, not a living person, but in 
theatrical plirase a “ double.” When the storm 
subsided^, a di-op .scene was disclosed, with a lake 
in the background. A character then appeared 
upon the stage, m the costume of a Creek prince, 
who spoke some lines relative to the shipwreck 
from which ho had just escaped. Ho was then 
joined by another person, dressed as an attendant, 

a short dialogue ensued. These two were the 
only persons who appeared bodily on the stage ; 
cc they wore twice on the stage together. There 
were several other characters, a king, a princess, 
etc., & a chorus ; & the dialogue between them 
was a composed set drama, with a regular plot of 
love, couitship, & matrimony. With tlio exception 


of the two persons above mentioned, the dialogue 
between whom was wholly subordinate to the plot 
of the piece, none of the characters were at any 
time bodily upon the stage ; they had their places 
in a chamber below it, where they acted their parts, 
& addressed each other in the words allotl^d to 
them : but by a combination of lenses mirrors 
their figures were reflected upon a mirror at the 
back of the stage, so as to present to the spectators 
the appearance of persons actually upon the stage. 
There was dancing, music, & singing, but no 
change of scenery or dress dming the performance. 
—Day V. Simpson (1865), 18 G. B. N. S. 680 ; 
6 Now Rep. 153 ; 34 L. J. M. C. 149 ; 12 L. T. 386 ; 
11 Jur. N. S. 487 ; 13 W. R. 748 ; 144 E. R. 612. 


Sect. 2.— UCENCING OF PLAYS. 

See, now, Theatres Act, 1843 (c. 68), ss. 12, 15 ; 
Criminal Justice Act, 1925 (c. 86), s. 43. 

139. Acting or causing to be acted unlicenced 
stage play.] — R. v. Harper (1733), 2 Barn. K. B. 
349 ; 94 E. R. 546. 

140. Proof of “causing,”] — Tn a con- 

Auction of (loft, for causing to be acted at a ccu’tain 
place called the (V)burg Theatre, in the parish of 
St. Mary, Lambeth, for gain & reward, a certain 
entertainment of the stage called KichaT’d the 
Third, the evidence set fortli was, that deft, was 
seen once or twice at the rehearsals of Richai’d ; 
that another person was stage manager ; that 
deft, engaged I. S. to perform, & gave him a 
check for the amount of his benefit : — Held : this 
was sufficient to warrant the justices in drawing 
the conclusion thab deft, caused the play of Richard 
the Tliird to be performed. — 11. v, Glossop (1821), 
4 B. & Aid. 616 ; 106 E. R. 1062. 

AnnoUitions : — Eefd. II. r. Neville (1830), 1 R. & Ad. 489 ; 

Ewlug t). Oabaldiaton (1837), 2 My. & Cr. 53. 

141. Liability to penalty.] — 31ie statute 10 

Goo. 2, c. 28, s. 4, imposes a penalty of £50 for 
acting any entertainment of the stage without 
licence ; it is by soot. 6 enacted, “ That the 
penalty sliall be recovered in a summary way b(‘foi*e 
two justices, to be levied by distress & sale ; & 
that for Avaut of a sufficient distress, the offender 
shall bo committed to prison for any time not 
exceeding six months, there to remain without 
bail or maiuprizo ” ; &- then an appeal is given 
to the Quarter Sessions. A conviction by two 
justices, under this statute, liaving been affirmed 
on appeal, Avas, together with the order of sessions, 
removed into this ct. by certiorari. Sc confirmed. 
A levari facias issued out of this ct. for the penalty, 
& th(jre was a return of nulla hona. This ct. not 
having autliority to exercise the discretion given 
by the statute to the justices, as to the term of 
imprisonment, granted a 'procedendo to carry back 
to the sessions the record of conviction, Sc the order 
of sessions, & commanding the justices to enter 
continuances upon the appeal from session to 
session, & proceed to award execution. — R. p. 
Neville (1831), 2 B. & Ad. 299 ; 109 E. R. 1154. 

Annotations : — Reid. Ewing u. Osbaldestone (1837), Donnelly, 
179. Mentd. ll. v. Warwickahlro JJ. (1835), 2 Ad. & El. 
7(58. 


ij. baui'. X. 

/ — Whether proprietor of letters patent 'may restrain leasee from pro- 

V. KUBHDUIIY (1888), 16 H. (Ut. of 8e«J.) 828.-^OOT. 
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Part III. — Music and Dancing and Other Public 

Entertainments. 


Sect. l.-IN GENERAL. 

5.;;^ Right of entry by constable — Premises In 
which cinematograph exhibition Is being or about 
to be given — Cinematograph Act, 1909 (c. 30), s. 4.] 

— By above sect., “ A constable or any olticer 
appointed for the purpo.se by a county council 
may at all reasonable tinu's enter any premises 
whether licenced or not, in which he has reason to 
believe that ... an exhibition, for the purpose 
of which inflammable films are used is being 
or is about to be giviui, with a view to seeing 
whether the ijrovisions of this Act, or any regula- 
tions made thereunder & the conditions of any 
licence granted under this Act, have been complied 
with ...” '.—Held : under the sect, it is not 
necessary that a constable entering premises for 
the purposes therein specified should be api>oint<'d 
by a county council ; (2) where a constable has 
entered premises for the bond fide purpose of ascer- 
taining the nature of the films being use<l, the fact 
that, acting on instructions he also keeps observa- 
tion on other matters connected with the exhibi- 
tion, as, for example, the use of music on unlicenced 
premises, does not constitute him a trespasser. — 
McVittie V. Turner (lOlT)), 85 L. J. K. B. 23 ; 
113 L. T. 982 ; 80 ,T. B. 25 ; (30 8ol, .lo. 238 ; 13 
L. (J. 11. 1181, C. A. 


Seut. 2.— licences. 

Sub-sect. 1. — In General. 

143. Surrender of licence — Caused by application 
for new licence.] — Hoffmann v. Bond, No. 152, 
•pout. 


Sub-sect. 2. — Necessity for Licence. 

A. hi General. 

See Disorderly Houses Act, 1751 (c. 30), ss. 2-1, 
13, 14 ; l*ublic Entertainments Act, 1875 (c. 21), 
s. 1 ; Music & Dancing J^icerices (Middlesex) Act, 
1891 (c. 15), s. 2 ; I’ublic Health Acts Amend- 
ment Act, 1890 (c. 69), s. 61 ; Home Counties 
(Music <fc Dancing) Licencing Act, 1920 (c. 31), 
ss. 1, 3 (1) (8), 6, sched. 1. 

144. Under Disorderly Houses Act, 1751 (c. 36) — 
Room not kept or used solely for musical perform- 
ance — Though musical performance regularly 
given.] — A room in which musical pei-formanees 
are regulaily exhibited, though it is not kept or 
used solely for that purpose, is within above Act. — 
Bellis V. Beal (1797), 2 Esp. 591 ; 170 E. R. 400. 

Annotation : — Refd. Kelly r. London Pavjhou, Same v. New 

Tivoli, Same v. Oxford (18i>7), 77 L. T. 21 

145. Dancing not principal part of enter- 

tainment — Though principal part of particular per- 
formance.] — Where dancing is not the principal 
j>art of a public entertainment, even though it is 
the principal part of a particular i^erformance in 
the entertainment, if that particular performance 
be not a principal part of the enterfaimnent, a 
dancing licence is not required under above Act. — 
Bay v. Bignell (1883), 1 Cab. El. 112. 

PART III. SECT. 2. SUB-SECT. 2.— A. 

m. ISoxing match.] — IL v, Euan 
( 1 850), 1 Letfge, 688.— -AUS. 

n. Music played at licensed tavern.] 

— Where a bailaingr used as a daucingr- 


146. Action for penalty — Pleading.] — 

BUTT.ER V. Mapp (1834), 10 Bing. 391 ; 4 Moo. & S. 
258 ; 3 L. J. C. P. 130 ; 131 E. B. 966. 

.] — See, also, Criminal Law, Vol. XV., pp. 

757-769, Nos. 8148-8171. 

147. Under Public Health Acts — What amounts 
to “ place — ^Tent on roped off space on waste 
land— Donations voluntary.] — Farndale v. Bain- 
bridge (1898), 42 Sol. Jo. 192, D. C. 

.] — See, aUo, Criminal Law, Vol. XV., 

p. 769, No. 8172. 

Offences under Cinematograph Act.] — See 

Sect. 6, post. 

B. Gineinatograpli Licences, 

See Cinematograph Act, 1909 (c. 30), ss. 1, 7. 

148. Cinematograph exhibition at which in- 
flammable films used.] — Although a cinematograph 
exlubition at which only non-inflammable films are 
used may bo given without any licence under 
Cinematograph Act, 1900 (c. 30), at all, it is no 
objection to the validity of a condition attached 
by the licencing authority to the grant of a licence 
under Cinematogreph Act, 1909 (c. 30), s. 2, that 
it prohibits the use of the licenced premises at 
certain times for cinematograph exhibitions even 
with non-inflammable films, nor that, the licence 
being limited to certain days of the week, the con- 
dition prohibits the use of tiro premises for such 
exliibitions on a day to wliich the licence does 
not extend. — Ellis v. North Metropolitan 
Theatres, [1915] 2 K. B. 01 ; 84 L. J. K. B. 1077 ; 
112 I.. T. 1018 ; 79 J. P. 297 ; 31 T. L. R. 201 ; 
13 L. G. R. 735, D. 0. 

149. What amounts to “ exhibition ** — 

Display in places of public entertainment for 
profit.] — A.-G. V. ViTAGKAPH Co., IjTD., No. 183, 
post, 

150. Showing of films by dealer to 

intending customers.] — A.-G. v. Vitaoraph Co., 
Ltd., No. 183, post. 


Sub-sect. 3. — Grant of Licence. 

A, In General. 

See Music & Dancing Licences (Middlesex) Act, 
1894 (c. 15), 8. 2 ; Public Health Acts (Amend- 
ment) Act, 1890 (c. 69), ss. 38, 51 ; Home Counties 
(Music & Dancing) licencing Act, 1926 (c. 31), 
S3. 2, 3, 4. 

151. Discretion of justices — ^To grant licence for 
one purpose only —Music licence.]— Under Dis- 
orderly Houses Act, 1751 (c. 30), s. 2, which 
empowers justices to hcence a house for public 
dancing, music, or other public entertainment 
of a like kind, the justices have a discretion to 
grant a licence for one of the imrposes only, viz., 
music ; & the keeper of a house with a music 
licence only is liable to tlie penalty for keeping 
a house without a licence, if he permit public 
dancing in the house. — Brown v. Nugent (1872), 
L. R. 7 Q. B. 688 ; 41 L. J. M. 0. 160 ; 41 L. ,T. 
Q. B. 304 ; 20 L. T. 880 ; 20 W. R. 989, Ex. Ch. 


room was biiJlt separate from a hooso 
licensed aa a tavern, but hud com- 
munication therewith throufrh a porch, 
& there was no other entrance to the 
dancing room : — Held : It was a part 


of the house. & that tho proprietor was 
liable to a lino under a hye-law of tho 
city of St. John for edlowing music to ho 
played therehi. — Exp. Hari.ky (1862), 
10 N. B. It. (5 AU.) 264.— CAN. 
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Sect. 2. — Licences : Sub-sect. 3, A. <fc B, (a) <fe (b).] 

162. - — To grant licence for short period.] — 

A local improvement Act enacted that no house 
or room shall be kept or used for public dancing or 
music without a licence from the justices at the 
general annual licencing meeting, & certain con- 
ditions were imposed for breach of which the licence 
might be forfeited & revoked by the justices. 

got a licence in 1870 for one year, & each year 
tlie occupier got one till 1873, when the justices 
refused the licence & revoked it. In 1871 L. had 
transferred his house to H. ; — Held : the justices 
had an implied right to grant the licence for one 
year, though no period was mentioned in the 
statute, & were entitled to revoke it. 

L. must be taken to have surrendered tlie first 
licence of 1870, when he applied in the following 
years (Cockburn, C..T.). — Hoffmann v. Bond 
(1876), 32 L. T. 775 ; 40 .T. P. 5. 

153. To attach conditions to licence — Con- 

dition as to charge for admission.] — In places 
where Public Health Acts (Amendment) Act, 1890 
(c. 69), 8. 51, is in force, the licencing justices arc 
entitled to make it a condition of granting a musie 
& dancing licence for a hall connected witli a 
public-house that a charge of at least 3d. per bead 
shall be made for admission, & that such sum shall 
not be returned in the form of refreshment. — 
Ex p. Richards (1904), 68 J. P. 636 ; 20 T. R. 
609 ; sub 7io7n. R. v. Iuosstone Licensing JJ., 
08 J. P. Jo. 352, JJ. C. 

154. To refuse licence — On ground that 

majority of shareholders in company alien enemies.] 

— The terms & conditions which a county council 
may impose on the grant of a licence under 
Cinematograph Act, 1909 (c. 30), s. 2, are not 
limited to terms conditions for securing safety ; 
& therefore the matters to which a county council 
may have regard in considering an application for 
a licence under the Act are not confined to matters 
relating to safety. 

The London County Council, as the licencing 
authority, under Disorderly Ilouses Act, 1751 
(c. 36), A Cinematograph Act, 1009 (c. 30), refused 
to grant the renewal of music & cinematograph 
licences to a limited co. registered in JOngland on 
the ground that the largo majority of its shares 
were held by alien enemies. A rule having been 
obtained for a niayidamus directed to tlio Council 
requiring them to hoar & deteimine the applica- 
tion according to law, upon the ground that they 
were actuated by extraneous considerations, 
namely, the shareholding & nationality of share- 
holders in the co. : — Held : apart altoget her from 
the question whether or not the alien enemy 
shareholders were entitled to vote, the Council 
could in the exercise of their discretion refuse to 
grant licences to a co., the majority of whose 
shareholders were alien enemies. — R. v. I^ondon 
County Council, Ex p. London & Provincial 
Electric Theatues, Ltd., [1915] 2 K. B. 466; 
84 L. J. K. B. 1787 ; 113 L. T. 118 ; 79 J. P. 417 ; 
31 T. L. R. 329 ; 59 Sol. Jo. 382 ; 13 L. G. R. 
847, C. A. 

Annotations : — Refd. J{. V. Burnley JJ., Ex p. Longiuoro 

(1916), SJ L. J. K. B. 1505. Mentd. Robson v. Premier 

Oil & Pino Line Co., [1915] 2 Ch. 124 : R. v. Brighton 

Corpn., Exp. Tilling (1916), 85 L. J. K. B. 1552. 

165. Time for application — Power of Justices to 
make rules — Construction of local Act.] — A local 
Act provided that no house should be used for 
public entertainment witliout a licence from 


the justices for the borough, & that the justices 
might grant such licences at any special session 
convened by fourteen days’ previous notice ; — 
Held : the justices had no right to lay down a 
rule that applications for these licences must be 
made only at the general annual licencing meeting. 
— R. V. Oldham J.J., Ex p. Meixor (1909), 101 
L. T. 430 ; 73 J. P. 390, D. C. 

E. Cinema lograjih Licences. 

(a) In General. 

Sec Cinematograph Act, 1909 (c. 30), ss. 2, 6, 6, 7. 

156. Licencing authority — County council — 
Right to delegate powers.] — By Cinematograph 
Act, 1909 (c. 30), s. 2, county councils are 
empowered to grant cinematograph licences, & 
by sect. 5 it is provided that a county council may 
“ delegate to justices sitting in petty sessions anv 
of Mie powers conferred on the council by tliis Act.’’ 

Sect. 6 enacts that the jjro visions of the Act are 
to ai>ply in the case of a county borough as if the 
borough couned were a county council : — Held : 
justices sitting in petty sessions to whom the 
liowers of a county or borough council under the 
Act have been delegated do not, when exercising 
such powers, sit as a ct. of summary jurisdiction, 
&, tliercfore, they liavo no power to state a case 
for the opinion of the ct. under tlie Summary 
Jurisdiction Acts. — Huisii v. Liverpool JJ., 
[1914] 1 K. B. 109 ; 83 L. J. K. B. 133 ; 110 L. T. 
38 ; 78 J. P. 45 ; 30 T. L. R. 25 ; 68 Sol. Jo. 83 ; 
12 L. G. R. 15, D. C. 

Annotations ; — COQSd. Sto(( x\ Gamblft, [1916] 2 K. B. 50-1. 

Retd. Neuman v. Foster (1916), 86 L. J. K. B. 300. 

157. Borough council.] — Huisji v. Liver- 

pool J.L, No. 1.56, ante. 

158. Justices In petty sessions to whom 

powers delegated— Not court of summary juris- 
diction - No power to state case under Summary 
Jurisdiction Acts.]--HuisH v. Liverpool JJ., No. 
156, ante. 

159. Discretion to refuse licence — On 

ground that majority of shareholders In company 
alien enemies.] — R. r. London Coun^'Y CouNcn., 
Ex p. London & Phovincial Electric Theatres, 
Ltd., No. 151, anic. 

(b) Discrefion of Licencing Aufhorify io aiiach 
Conditions. 

160. Restrictions on exercise of discretion.] — 

By Cinematograph Act, 1999 (c. 30), s. 2 (1), 
which is entitled “An Act to make better pro- 
vision for securing safety at cinematograph & 
other exhibitions,” it is enacted that “ A couniy 
council may grant licence's to such persons a.s they 
think lit to use the premises specilied in the licence 
for the purposes aforesaid ” — i.e., for cinemato- 
graph exhibitions — “ on such terms &. conditions 
A under such restrictions as, subject to regulations 
of the Secretary of State, the council may by the 
respective licences determine.” 

A licence was granted under the sect, subject 
to the following condition : “ Children under 

fourteen years of age shall not be allowed to enter 
into or be in the licenced premises after the hour 
of 9 p.m. unaccompanied by a parent or guardian. 
No child under the age of ten years shall be 
allowed in the licenced premises under any cir- 
cumstances after 9 p.m.” : — -Held : the condition 
was ultra vires inasmuch as there was no connection 
between the ground upon which the condition was 
imiiosed, namely, regard for the health & welfare 

p. fytruditral ttye-laws complied 
— Whither loral authority can i 
licence.] — Cook v. Buckle (1917), 

C. L. K. 311.— A US. 


PART III. SECT. 2, SUB-SECT. 3. 
— B. (b). 

0 . Restriction as to hours during 


U'hich premises may open.) — Crea'I'er 
Williams (J.D.) Amusement Co., Ltd. 
V. Melbourne Corpn. (1915), 20 

C. L. R. 570.— AUS. 
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of young children generally, & the subject-matter 
of the licence, namely, the use of the premises for 
the giving of cinematograph exhibitions. — Theatre 
DE Luxe (nAuiPAX), Ltd. v. Gledhiij., [19161 2 
K. B. 49; 112 L. T. 619; 79 J. P. 238 ; 31 
T. L. R. 138 ; 13 1.. G. R. 541 ; 24 Cox, C. C. 614 ; 
sub nom. Haijfax Theatre de Luxe, Ltd. v. 
Gt^ediitli., 84 L. J . K. B. 649, D. C. 

Aniuitations : — Distd. Ellis v. North Metropolitan Theatres, 
fl91G] 2 K. li. 61 ; R. v. Burnley J.J., Ex p. Lonermoro 
(1916), 85 L. J. K. B. 1565. Consd. .Stott v. Gamble, 

t l916j 2 K. B. 504 ; Ellis u. Duhowskl, [1921] 3 K. B, 621. 
lefd. Ex 2 ). Stott (1915), 32 T. L. R. 84. 

161. Conditions must be reasonable.] — (1) By 

Cinematogi’aph Act, 1909 (c. 30), s. 2 (1), the 
proper authority may licence persons to hold 
cinematograph exhibitions “ on such terms & 
conditions & under such restrictions as . . . 
(they) may by the respective licences determine ” : 
— Held : such terms, etc., must be reasonable 
A; may be formulated generally, subject to the 
right of each appet. to contend, when axiplying 
for a licence, that they should not bo imposed in 
his case. 

(2) A licence was issued subject (infer alia) to 
a condition that no film should be exhibited to 
which objection was taken by any three of the 
licencing justices : — Held : the condition was 
unreasonable A; invalid. 

(3) The licencing justices exacted an undertaking 
from the licencee, first, that he would not tempt 
children under sixteen to frequent his exhibition 
by the offer of fn^e or reduced admi.ssion or sweet- 
meats ; & secondly, that on being notified by 
the medical officer of health that any department 
of a public elementary school had been closed on 
account of the prevalence of infectious disease, he 
would exclude ciiildron attending that school ; — 
H eld : both were reasonable undertakings to impose. 
— R. V. Burnley JJ., Ex j). liONGMOUE (1010), 85 
L. ,1. K. B. 1565 ; 115 L. T. 525 ; 80 J. P. 382 ; 
32 T. L. R. 005 ; 14 L. G. R. 900, I). 0. 

dnnotation : — As to (1) Consd. Ellis v. Dubowski, [1921] 3 
K B. 621. 


162. — Procedure where condition unreason* 
able --- Whether prohibition or mandamus.] — 

(1) A licencing committee in granting a licence 
under Cinematograph Act, 1909 (c. 30), attached 
to the licence a condition “ that no film bo shown 
which has not been certified for public exlubition 
by the British Board of Film Censors.” This 
Board consisted of persons appointed by traders 
in the film industry for censorship purposes, & 
liad no statutory or constitutional authority - 
Held : the condition was unreasonable & ultra 
vires. Senihlc : if the condition had reserved 
to the c«mimitteti the right to review the decisions 
of the Board, the condition would have been 
reasonable & intra vires. 

(2) Qu. : whether the proper remedy for a 
licencee who has accepted a licence subject to 
a condition is not to apply to the ct. for a writ 
of prohibition or mandamus, if he wishes to allege 
that the condition is unreasonable. — Ellis v. 
Dubowski, [1921] 3 K. B. 021 ; 91 L. J. K. B. 89 ; 
120 L. T. 91 ; 85 J. P. 230 ; 37 T. L. R. 910 ; 19 
L. G. R. 641 ; 27 Cox, C. C. 107, D. C. 


Annntaiion 

213. 


:~Aa to (1) Distd. MIUb v. L. C. C., [1925] 1 K. B. 


163. General conditions — To be dispensed with In 
particular cases.] — R. v. Burnley JJ., Ex p. 
Longmore, No. 161, ante. 

164. Condition ag^alnst opening on certain days — 
Sundays, Good Friday & Christmas Day.] — A 
county council, in granting a licence under 
Cinematograph Act, 1909 (c. 30), s. 2, to use 
certain prendses for a cinematograph ei^ibition, 


for the purposes of which inflammable films are 
used, have power to insert therein a condition 
that the premises shall not be opened under the 
licence on Sundays, Good Friday, & Christmas 
Day. — IjOndon County Council v. Bermondsey 
Bioscope Co., Ltd., [1911] 1 K. B. 445 ; 80 
L. J. K. B. 141 ; 103 L. T. 760 ; 75 J. P. 53 ; 27 
T. L. R. 141 ; 9 L. G. R. 79, D. C. 

Annotations : — Apld. EUi« V. North Metropolitan Theatroa, 

[1915] 2 K. B. 61. Apprvd. R. v. L. C. O., Ex p. London & 

Provincial Electric Theatres, [1915] 2 K. B. 466. Consd. 

Theatre de Luxe (Halifax) v. GledhllJ, [1915] 2 K. B. 49 ; 

R. V. Bumloy JJ., Ex p. Longrnorc (1916), 85 L. J. K. B. 

1565. Reid. Stott V. Gamble, [1916] 2 K. B. 504 ; Ellis 

V. Dubowski, [1921] 3 K. B. 621 ; Mills v. L. C. C., [1925] 

1 K. B. 213. 

165. Condition as to allowing children on pre- 
mises after certain hours.] — Theatre de Luxe 
(Halifax), IjTD. v. Gledhill, No. 160, ante. 

166. Condition prohibiting exhibition — With non- 
inflammable films — At certain times.] — Ellis v. 
North Metropolitan Theatres, No. 148, ante. 

167. On objection to film — Right to give 

notice of objection — Certiorari to quash notice.] — 
A licencing authority under Cinematograph Act, 
1909 (c. 30), gi'anted to a theatre proprietor a 
licence for the exhibition of cinematograph films 
at his theatre. The licence was subject to the 
condition that the licencee should not exliibit any 
film if he had notice that the licencing authority 
objected to it. A firm who bad acquired the solo 
right of exlubition of a certain film m the district 
in which the theatre was situated entered into an 
agreement with the licencee for the exhibition of 
the film at his theatre. The licencing authority 
having given notice to the licencee that they 
objected to the exhibition of the film, the firm 
applied for a wiit of certiorari to bring up the notice 
to be quashed on the ground that the condition 
attached to the licence w'as unreasonable & void 
& that they were aggrieved by the notice as being 
destructive of their proiierty : — Held : whether 
the condition was unreasonable or not, appets. 
w'ore not iiersons who were aggrieved by the notice 
A were not entitled to apply for a certiorari. — 
Ex p. Stott, [1916] I K. B. 7 ; 85 L. J. K. B. 502 ; 
114 L. T. 234 ; 80 J. P. 169 ; 32 T. L. R. 84 ; 60 
Sol. Jo. 418, D. G. 

Annotations : — Distd. R. v. Burnloy JJ., Ex p. Longmoro 

(1916), 85 L.J. K. B. 1565. Apld. Stott V. Gamble, [1916] 

2 K. B. 504. 

168. Interference with con- 

tractual rights.] — A licencing authority under 
Ginematogi'aph Act, 1909 (c. 30), licenced the 
proprietors of a theatre to use it for the exhibition 
of cinematogi’apli films. The licence was subject 
to the following condition : ” No film shall be 

shown that is objectionable or indecent or any- 
thing likely or tending to educate the young in 
the wrong direction, or likely to produce riot, 
tumult, or breach of the jieaco, A no offensive 
representations of living persons shall be shown. 
Provided also that no film shall be exhibited if 
notice that the justices ” — i.e., the licencing 
authority — “ object to such film has been given to 
the licencee.” 

Grantees of the right of letting for exhibition 
a certain film agreed to let the film to the pro- 
prietors of the theatre for an agreed sum. The 
licencing authority gave notice to the proprie tor's 
of the theatre that they objected to the exhibition 
of the film. In an action by the grantees against 
the licencing authority for interfering -with their 
contractual rights without just cause or excuse : — 
Meld : the meaning of the condition was that the 
licencing authority might give notice of objection 
to a film whei'c they had bond fide A in the judicial 
exercise of their discretion come to the conclusion 
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Sect. 2. — Licences: Svh-sect. 3, B. (b). Sects. 3 
^ cfc4.] 

that the film was objectionable on one of the 
grounds mentioned therein, & so interpreted the 
condition was reasonable & valid ; even if the 
condition was unreasonable &> void, the grantees 
had no cause of action, inasmuch as there was no 
evidence that the licencing authority knowingly 
or for their own ends induced the licencees to 
commit an actionable wrong. — S tott v. Gamble, 
[1916] 2 K. B. 504 ; 85 L. J. K. B. 1750 ; 115 
L. T. 309 ; 80 J. P. 443 ; 32 T. L. li. 579 ; 14 
L. G. B. 709. 

169. Objection taken by any three 

licencing justices.] — R. v. Burnley JJ., Ex p. 
Longmohe, No. 101, ante. 

170. Unless film certified by British Board 

of Film Censors — Effect of reserving right to review 
decision of Board.] — Ellis v. Dubowski, No. 162, 

171. .] — The Ijondon County 

Council granted a licence under Cinematograph 
Act. 1909 (c. 30), subject to certain conditions, one 
of which provided : “ That no film — other than 
photographs of current events — which has not 
been passed for universal exhibition by the British 
Boai'd of Film Censors shall be exhibited in the 
premises without the express consent of the 
Council during the time that any child under or 
appearing to be under the age of sixteen years 
is therein : Provided that this condition shall not 
apply in the case of any child who is accompanied 
by a parent or bond fide adult guardian of such 
child.” The Board was an unofficial body 
appointed by firms in the film industry for censor- 
ship pm’poses, & formed no constituent part of 
the council : — Held : as the effect of the con- 
dition was to reserve to the council the right 
to review the decision of the Board, it was not 
ultra vires or unreasonable, & further that the 
condition was not unreasonable & void for uncer- 
tainty by reason of the words ” child . . . appear- 
ing to be under the age of 16 years ” & ” accom- 
panied by ... a bond fide adult guardian of such 
child.” — Mills v. London County Councti-, 
[1925] 1 K. B. 213 ; 94 L. J. K. B. 216 ; 132 L. T. 
386 ; 89 J. P. 0 ; 41 T. L. R. 122 ; 69 Sol. Jo. 254 ; 
23 L. G. R. 43 ; 27 Cox, C. C. 720, D. C. 

Annotation : — Befd. Short v. Poole Corpn. (1925), 42 T. L. K. 

107. 

172. While children present — Children 

** under or appearing to be under ” sixteen years — 
unless accompanied by bon& fide adult guardian.] 

— Mii.i.s V. London County Council, No. 171, 
ante. 

173. Conditions not confined to provisions for 
securing safety.] — R. v. London County Council, 
Ex p. London & Provincial Electric Theatres, 
l.(TD., No. 154, ayite. 

174. Condition not to induce children to frequent 
exhibition — Children under sixteen — By free or 
reduced admission — Or sweetmeats.] — R. v. 
Burnley JJ., Ex p. Longmore, No. 161, ante. 

175. Condition to exclude schoolchildren — On 
notification of infectious disease.] — R. v. Burnley 
JJ., Ex p. Longmore, No. 161, ante. 


Sec t. 3.— STRUCTURAL REQUIREMENTS AS TO 
PLACES OF PUBUC RESORT. 

See Metropolis Management & Building Acts 
(Amendment) Act, 1878 (o. 32), ss. 11, 12 ; Local 
Government Act, 1888 (c. 41), s. 40 ; Public 
Health Acts (Amendment) Act, 1890 (c. 69), s. 36 ; 


Public Health Acts (Amendment) Act, 1907 (c. 53), 
s. 44. 

176. Certificate of compliance with fire regula- 
tions — Necessity for — Metropolis Management & 
Building Acts (Amendment) Act, 1878 (c. 32), s. 12 
— In case of licenced building.] — The provisions of 
above sect, requiring for houses, rooms, or other 
places of public resort to bo kept open for public 
dancing or music a certificate from, now, the 
London County Council that such house, room 
or place, is in accordance with the regulations 
made by the Council in pursuance of above Act, 
to apply to houses not licenced under Disorderly 
Houses Act, 1751 (c. 36), or Theatres Act, 1843 
(c. 68).— R. V. Hannay, [1891] 2 Q. B. 709 ; 60 
L. J. M. C. 167 ; 50 J. P. 151 ; 40 W. R. 14, 
D. C. 

177. In case of unlicenced 

building.] — R. v. Hannay, No. 176, ante. 

178. Buildings erected or exist- 

ing at passing of Act.] — By above sect, it is i^ro- 
vided that the Metropolitan Board of Works, 
whose i^lace l>as now been taken by the London 
County Council, shall make such regulations as 
are thouglit expedient for the protection from fire 
of houses or other places of public resort within 
the metropolis which are op*m for the public 
performance of stage jilays, or other places of 
resort wdthin tlie metropolis liaving a superficial 
area for the accommodation of the public of not 
less than 500 square fc^it ki'pt open for public 
dancing, music, or other public enlort.ainment of 
the like kind ; & that it shall not be lawful from 
& after the making of sucli regulations for any 
person to have or keep open such house or place 
of public resort for any of the above purposes 
unless & until a certificate shall ha\'e been grant-ed 
to the effect that such house or otlier plac(' on its 
completion was in accordance with the regulations, 
such certificate to be granted by the Meirtipolitan 
Board of Works, now tlio London County (kmncil : 
— Held : tlio provisions of the section had no 
application to buildings other than tliose wliicli 
were erected or came into existence after the 
passing of the Act. — London County Council v. 
14all of Arts & Science Corpn. (1913), 116 
L. T. 28 ; 78 J. P. 11 ; 30 T. L. R. 3 ; 11 L. G. K. 
1177, D. C. 

179. Notice to remedy defects causing danger - 
Metropolis Management & Building Acts (Amend- 
ment Act) 1878 (c. 32), s. 11 — Compliance with 
notice — Power to serve other notice In respect of 
same building.]— 'Where a notice has been served 
upon the owner of a building, under above sect., 
requiring him to remedy structural defects from 
which special danger from fire may result, & 
the requirements of that notice liave been com- 
plied wdth, there is no power subsequently to 
serve another notice under that sect, in respect 
of the same building. 

The first observation on the sect, [above sect.] 
is that it relates entirely to defects in structure, 
& not to defects arising from want of repair, or 
from the mode of control or management of tlio 
premises, such as keeping doors locked or the like 
(Ohannell, J.).^ — St. James’s Hall Co. v. London 
County CouNcn-, [1901] 2 K. B. 250 ; 70 L. J. 
K. B. CIO ; 84 L. T. 568 ; 49 W. 11. 572 ; 17 
T. L. R. 483 ; 46 8ol. Jo. 505. 

180. Defects In structure.] — St. 

James’s Hall Co. v. Jaindon County Councti., 
No. 179, ante. 

181. Defects arising from want of 

repair.] — St. James’s Hall Co. v. London County 
Council, No. 179, ante. 
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182. Detects arising from mode or 

control of management.] — S t. James’s Hall Co. 
V. London County Council, No. 179, ante. 

183. Regulations for securing safety in cinemato- 
graph exhibitions — Cinematograph Act, 1909 (c. 30), 
s. 1 Exhibition by dealer or manufacturer in 
presence of customers.]— Above Act, s. 1, provides 
that an exhibition of pictures by means of a 
cinematograph, for the pui'poses of which 
inflammable films are used, shall not bo given 
unless the regulations made by the Secretary of 
State for securing safety ai‘e complied with, or, 
save as expressly provided for by the Act, else- 
where than in premises licenced for the jiurpose 
in accordance with the provisions of the Act : — 
Held : the statute does not apply to cases where 
a dealer or manufacturer in the exercise of his trade 
runs films through a cinematograph machine in 
the presence of prospective customers. 

Though above sect, is in very wide terms the 
word “ exhibition ” must have some limitation 
imposed upon it, & must bo construed as referring 
to displays of pictures in places of public enter- 
tainment for a profit. — A.-G. v. ViTA(iiiAPH Co., 
Ltd., [1916] 1 Ch. 206; 84 L. J. Ch. 142; 112 
L. T. 245; 79 J. P. 150; 31 T. L. R. 70; 59 
Sol. Jo. 160 ; 13 Iv. G. R. 148. 

184. Keeping gangways & passages 

clear — Obstruction due to Incomplete seating 
accommodation.] — Under Cinematograph Act, 
1909 (c. 30), s. 1, “ An exhibition of pictures . . . 
by means of a cinematograph . . . shall not be 
given unless the regulations made by the Secretary 
of State for securing safety are complied with.” 
The regulations made by the Secretary of State 
provided that ” the gangways & the staircases, 
A the passages leading to the exits, shall, during 
the presence of the public in the building, be kept 
clear of obstiuction.” 

All the seats for which rosp.’s cinematograph 
theatre was licenced had not been installed. At 
a certain performance a number of persons were 
standing in the gangways & passages, so that 
persons going to A: from seats had to pass through 
them, hut the number of iiersona present did not 
exceed the number for which the theatre was 
licenced : ; the pei'sons standing in the 
gangways A j)assages leading to tlio exits con- 
stituted an obstruction witliin tlio regulations, 
A: the fact that if the theatre had contained ail tlio 
seats for whicli it was licenced all the people 
present could have been seated was no answer to 
the charge. — PorriiK v. Watt (1914), 84 L. J. 
K. R. 394 ; 112 L. T. 508 ; 79 J. P, 212 ; 31 T, L. R. 
81 ; 13 L. G. R. 488 ; 24 Cox, G. C. 003, D. C. 

See Statutory Rules A Orders, 1913, No. 005 ; 
1920, No. 1708 ; 1923, No. 983. 

185. Sufficiency of entrances & exits — Public 
Health Acts (Amendment) Act, 1890 (c. 59), s. 36 — 
Right of local authority to refuse to pass plans — 
Narrowness & congestion of streets adjoining 
theatre.] — The owmers of land in Cambridge, 
intending to build thereon a cincmatogi’aph 
theatre, submitted plans to the corpn. under 


PubUc Health Act, 1876 (c. 65), s. 168, which 

{ >lans complied in every respect with the bye- 
aws of the borough as to building. The corpn. 
refused to pass the plans, alleging that by reason 
of the narrowness of several of the adjoining 
streets, A the congested traffic, the building would 
not be provided with ample, safe A convenient 
means of egress for the public, A would be an 
infringement of Public Health Acts (Amendment) 
Act, 1890 (c. 59), 8. 30 : — Held : the corpn. were 
not entitled to refuse their approval of the plans 
on account of the narrowness of adjoining streets 
A the congestion of traffic therein. — R. v. Cam- 
BHiDGE Corpn., Ex p. Cambridge Picture 
Playhouses, Ltd., [1922] 1 K. B. 250 ; 91 
L. .T. K. B. 118 ; 126 I.. T. 365 ; 86 J. P. 13 ; 38 
T. L. R. 96 ; 06 Sol. Jo. 125 ; 20 L. G. R. 67 ; 
D. C. 


Sect. 4.— SUNDAY ENTERTAINMENTS. 

See Criminal Law, Vol. XV., pp. 759, 760, 
Nos. 8173-8178 ; Sunday Observance Act, 1780 
(c. 49), ss. 1, 3, 5. 

186. Crystal Palace — Charter prohibiting admis- 
sion on Sunday for money payment — Conversion of 
shares into tickets — Tickets giving right to admis- 
sion on Sunday.] — The charter of the Crystal 
Palace Co. was granted on condition that no 
person should be admitted to the building or 
grounds on Sundays, in consideration of any 
money payment, whether made directly or 
indirectly, unless the express sanction of the 
legislature should have been obtained for admission 
on such consideration. By a subsequent Act, 
the directors were empowered to convert the shares 
into tickets of admission for life or a term of vears, 
the Act providing that nothing therein contained 
should alt^r the charter or relieve the co. from its 
covenants or conditions, except so far as the 
chart-er was expressly varied by the Act. The 
directors under this Act proposed to convert the 
shares into tickets of admission for the holders 
A their nominees, such tickets giving the priidlego 
of admission to the budding A grounds on Sunday 
afternoons : — Held : i 1 ) the directors, by granting 
these tickets in consideration of the surrender of 
shares, would be receiving indirectly a money 
payment for the privilege of the Sunday admissions 
attached to the tickets, A there was nothing in the 
Act enabling them to dispense with the proldbiting 
condition imposed by the charter or to grant any 
other tickets than ordinary tickets conferring no 
such privilege of admission on Sundays ; (2) the 
prohibition in the charter was express, A not 
limited in its operation by the provisions of Sunday 
Observance Act, 1780 (c. 49), against iii’ofanation 
of the Ivord’s day. — Rendall v. Crystal Palace 
Co. (1858), 4 K. A J. 326 ; 27 L. J. Ch. 397 ; 31 
L. T. O. 8. 61 ; 22 J. P. 321 ; 6 W. R. 410 : 70 
E. R. 136. 

Annuialion : — Generally, Mentd. Jenkln v. Pharmaceutical 
Soc. of Great Brltuin, [1921] 1 Ch. 392. 


PART HI. SECT. 4. 

. q. Sunday Observance Act — Whether 
Dt force in Victoria.] — 21 Goo. 3, c. 49, 
prohibiting taklug money for udinlaston 
to entertalnmenta on a Sunday • — Held : 
to be In force In Victoria by vh’tno of 
9 Geo. 4, c. 83. a. 24. — ^INIoITvcin v. 
llOBEHTSON, BENN r. STMEB (188r)), 11 
i . L. 11. (L.) 410.— AUS. 


1*. Whether in force in New 

South Wales .] — Walker v. Solomon 
(1890). 11 N. S. W. L. n. (L.) 88 ; 
0 N. S. W. W. N. 1G7.— AUS. 


Nrec advii.ssion allowed — 

Superior seats charged for ] — Scott 
V. CawSF.Y (1907), & C. L. II. 132. — 

AUS. 

a. Whether in force tn Ontario.] 

— Imperial Act 21 Geo. 3, c. 49, pro- 
hibiting ainuBoments & ontertalmnonts 
on the Lord ’8 Day.ia In force in Ontario, 
it an application to quash a conviction 
thci-eimder for keeping a disorderly 
house known as the “ Iloyal Opera 
Honse," opened Sc uaed for public enter- 
tainment & amusement on the Lord’s 


Day, was therefore rofuaod. — It. v. 
Barnes (1880), 45 U.C. II. 276.— CAN. 

b. Moving picture show.] — 

Movhig picture show given on Sunday, 
where no admiaalnn Ih charged, la not an 
offence under Lord’s Day Act, R. S, C. 
(1906), o. l.')3, B. 7, although an em- 
ployee ia stationed at the door with a 
plate on which poraons who so desire 
may oontrlhuto. — R. v. 'rHOMRSON 
(1913), 25 W. L. R. 576 ; 14 D. L. R. 
176 ; 22 Can. Crim. Cas. 78 ; 7 Alta. 
L. R. 40.— CAN. 
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Theatres and Other Places of Entertainment. 


Sect. 6.— OFFENCES. 

See Uome Counties (Music & Dancing) Licencing 
Act, 1926 (c. 31), s. 3. 

187. Under Cinematograph Act, 1909 (c. 30), 
ss. 1, 3 — Exhibition on unlloenoed premises — Use 
ol Inflammable films — Meaning of “ Inflammable.**] 

— Applts. were summoned by resp. for allowing 
on premises which had not been licenced imder 
above Act, a cinematograph exhibition for which 
inflanmiable films were used. Resps. had tested 
the films at the close of a X)erformance by means of 
a naked light, which easily set some of them 
alight. The justices held that some of the films 
were inflammable inasmuch as they were easily 
set on fire, & they convicted applts. : — Held : 
there was evidence to support the conviction, as 
it was not necessary for the prosecution to prove 
that the films were liable to catch fire while being 
used in the cinematograph. — Victoria Pier, 
(Folkestone) Syndicate, Ltd. v. Reeve (1912), 
70 J. P. 374 ; 28 T. I.. R. 443 ; 10 L. G. R. 967, D. C. 


Occupier allowing use of premises In 

contravention of Act — Meaning of “ occupier ” — 
Owner employing manager subject to control.] — ■ 
By above Act, s. 3, “ If the occupier of any 
premises ” used for cinematograph exhibitions 
“ allows those premises to be used in contravention 
of the provisions of this Act ” he is liable to a 
penalty : — Held : where the owner of such 
premises employs a servant to manage them on 
his behalf & subject to bis control the owner <fc 
not the manager is the occupier for the purposes of 
that sect. — Bruce v. McManus, [1916] 3 K. B. 1 ; 
84 L. J. K. B. 1860 ; 113 L. T. 332 ; 79 J. P. 294 ; 
31 T. L. R. 387 ; 13 L. G. R. 727, D. 0. 

189. Under Disorderly Houses Act, 1761 (c. 36) — 
Person having licence for music only — Permitting 
public dancing.] — Brown v. Nugent, No. 161, 
ante. 

.] — See, also, Sect. 2, sub-sect. 2, A., ante. 

Under Public Health Acts.] — See Sect. 2, sub- 
sect. 2, A., ante. 


Part IV. — Billiards. 


See Gaming Act, 1845 (c. 109), ss. 10-14, 20 ; 
Summary Jurisdiction Act, 1884 (c. 43), sched. ; 
Finance (1909-10) Act, 1910 (c. 8), s. 52 ; Licencing 
(Consolidation) Act, 1910 (c. 24), s. 79 ; Licencing 
Act, 1921 (c. 42), s. 19. 

190. Grant of billiard licence — Discretion of 
justices — No appeal against refusal.] — There is no 
appeal against the refusal of justices to grant a 
licence to a party to keep a house for public billiard 
playing . — Ex p. Chamberlain (1857), 8 E. B. 
644 ; 4 Jur. N. S. 4 77 ; 120 E. R. 240 ; sub nom. 
R. V. Devonshire JJ., 30 L. T. O. H. 150; 6 
W. R. 76; 21J.P.J 0.773. 

191. Payment of fee to justices’ clerk — Not 

condition precedent — Failure to take up «St pay for 
licence.] — On Mar. 13, 1919, applts. applied for & 
obtained from the licencing justices a renewal of 
their billiard licence. The licence was prepared 
& signed by the justices’ clerk, & was duly sealed, 
but applts., although notified that it was ready, 
did not apply for it or pay the fee to B'iiich the 
clerk was entitled, & in consequence of this the 
clerk, on Apr. 0, treated the licence as lapsed, A 
so entered it in his minute book. Ajiplts. being 
charged, under Gaming Act, 1845 (c. 109), s. 11, 
with unlawfully keeping on their premise.s a public 
billiard table without being duly licenced & not 
holding a victualler’s licence, the justices con- 
victed them, being of ojiinion that the licence had 
lapsed & that applts. were in the position of having 


no licence : — Held : payment of the clerk's fre 
M'as not a condition precedent to the gi’ant of the 
licence, & applts. were duly licenced although they 
had not taken up & paid for the licence. — Wiiitjs- 
piELD Biij.lvrd Hall Co., Ltd. v. Pickering, 
[1920] 1 K. B. 604; 89 I>. .1. K. B. 287 ; 122 
L. T. 429 ; 84 J. P. 30 ; 18 L. G. R. 185, D. C. 

192. Offences against tenor of licence — Condition 
prohibiting supply of exciseable liquors — Licencee 
also holding beer licence — Supply of beer not an 
offence.] — Exciseable liquors arc liquors subject to 
the duty of excise ; A, therefore, beer, upon which 
an excise duty is no longer paid, is not ari excise- 
able liquor. A. was licenced under Gaming Act, 
1845 (c. 109), to keep a house for billiard playing ; 
& the licence provided that A. should not know- 
ingly allow the consumption of excisc^able liquors 
in the house by persons resorting thereto. He 
was also licenced under Beerhouse Act, 1840 (c. 61), 
& 32 & 33 Vict. c. 27, to sell beer, wine, etc., lo 
be consumed in the house. A. had allow’ed the 
consumption of beer by persons resorting to the 
house for the pui-pose of playing billiards, A wris 
convicted of an ollence against the tenor of his 
billiard liconcc i—Held : A. had not been guilty 
of selling exciseable liquor, 6c W'as wrongly con- 
victed. — Jones v. Whittaker (1870), L. R. 6 Q. B- 
641 ; .39 L. J. M. C. 139 ; 22 L. T. 635 ; 34 J. 1 • 
663 ; 18 W. R. 1197. 

193. Permitting play after closing hours — 


PART III. SECT. 6. 

0 . Exhibition of film of “ mdevent or 
obscene nature.” I — Deft, exhibited In a 
thcati’o a moving picture or cinemato- 
graph film dealing ^vith venereal dlKcase 
& ita effects. The disnlay was not in 
the nature of an advertisement & 
purported to be a pictorial representa- 
tion of a piay of recognised literary 
meiit ' — Held : deft, had exhibited a 
film of an indecent or obsceno nature 
within Police Offences Act, 1915, s. 173, 
as amended by Venereal Diseases Act, 
191(5, R. 2b (1). — Kieknav V. Litman, 
[1920] V. L. K. 81.— AUS. 

PART IV. 

d. Grant of billiard licence — Dis- 
crciionary .] — The grant of a Ucouce 
under a bye-law made by a county 
council by virtue of Counties Act, 1908, 


8. 107, for the licensing of public bllilard- 
sa loons is discretionary ; & the refusal 
of such a licence in time of war, In 
conformity with a prcvlona resolution 
of the council “ tbut no biUlard-room 
licence l>e issued during the currency 
of the “ war ” is not an Improper 
exercise of the council’s discretion. — 
'J'nATcxiicii V. Cook County Councu,, 
(191CJ N. Z. L. It. 943.— N.Z. 

e. night of corporation — To suppress 
all billiard tables.} — Semble : the corpn. 
of the city of Toronto has a right to 
suppress all blUlard tables within its 
jurisdiction. — il. v. Home District, 
Licenhes Inspector (1835), 4 O. S. 9. 
—CAN. 

f. — - To impose licence fee.] — 
A bye-law of the corpn. of London, 
passed under 10 & 11 Viet. c. 48, pro- 
viding that the owner of a billiard 


lublo Bliall pay £10 per annum for a 
licence to keep tlie same, had nob 
tlie effect of abrogating the duty im- 
posed on billiard tables by the pro- 
vincial Act 50 Goo. 3, c. 0, but must 
be considered as a regulation super- 
added for the purposes of the to^ m 
London.— CHUKcn v. Piohauus (ISoO), 
0 U. C. R. 502.— CAN. 


Validiti/ of b\jcdaw \ 

-A bye-law fixing the sum to be paid 
jr a licence for billiard tables in a town 
t ?30U, & enacting that it should 1)0 
nlawful to have any internal means or 
omraunleutlon between a mom m 
:hlch a idlllard or bagatollo table was 
ept, & any place in which spirituous 
quors might uo sold : — Held: V, 
te Neiluy & Addison v. Owen 
lOBPN. (1875), 37 U. G.R. 289.— CAN. 


h. 


-.] — Itc Foster 



Part V. — Racecourses. 
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Llcencee holder of publican’s licence — Play by 
lodgers.] — By Gaming Act, 1846 (c. 109), s. 13, 
the holder of a victualler’s licence who keeps a 
public billiard table, & allows persons to play 
thereon when the i)remi8es are not allowed to be; 
open for the sale of wine, etc., is liable to a certain 
penalty. By Licencing Act, 1874 (c. 49), s. 10, 
a person licenced to sell any intoxicating Liquor, to 
bo consumed on the premises, may sell such liquor 
at any time to persons lodging in his house. Applt. 
held a victualler’s licence for a certain house at IT. 
The closing hour at H. on week days is 11 p.m., 
& after that time two gentlemen, lodgers in the 
house, were found playing billiards. The justices 
thought that Gaming Act, 1816 (c. 109), s. 13, 


absolutely prohibited all persons without exception 
from playing at a billiard table during closing 
hours, & such prohibition was not affected by 
Licencing Act, 1874 (c. 49), s. 10. Accordingly 
apt>lt. was convicted, but the justices stated a case : 
— Held : the conviction was right. — Ovenden v. 
Raymond (1876), 34 L. T. 098 ; 40 J. P. 727, D. C. 

194. Llcencee holder of beer licence.] — 

A beerhouse keeper who has obtained a licence to 
keep a bilhard table, & allows billiards to be played 
after the closing hour for the beerhouse, is not liable 
to the penalty in Gaming Act, 1845 (c. 109), s. 13, 
which applies only to victuallers licenced under 
9 Geo. 4, c. 61. — Bent v. Lister (1888), 62 .1. P. 
389 ; 4 T. I.. K. 493, D. C. 


Part V.-— Racecourses. 

See Racecourses Licencing Act, 1879 (c. 18), ss. course — Injury to spectator — Liability for negll- 
1-5,7; Local Government Act, 1888 (c. 41), 8.3 (v). gence — Employment of competent contractor.] — 
105. Erection of defective grand stand on race- Francis r. Cockrell, No. 49, ante. 


& IlALKICH TOWNBIIir (1910), 22 

O. 1.. ll. 26; 16 O. W. 11. 1012; 2 
(). W. N. Crn -CAN. 

k. To prohibit billiards in 

iarirns ] — A provision that no billiard 
table or bowllnp alley should be licensed 
or kept in any tavern, inji, or house of 
entertaimnent : — iJdU : authonsed by 
the poucr pivon to the corpas. to 
ropuhite billiard tables & bowllnp 
alleys.— h’c Arkell & St. Thomas 
(’ORTN. (1876), 38 U. O. R. .')94.— CAN. 

l. To require closing of q^ool 

rooms on Sundays.] — Jle Fisuku & 
Car.man Vielaor (lOOr)), 16 Man. L. R. 
560 ; 1 W. L. R. 4.55.— CAN. 

m To revoke licence.] — h’c 

Ckariik & Swan River Town Cooncul 


(1913), 23 W. L. R. 372 ; 3 W. W. R. 
1047 ; 23 Man. L. R. 14 9 D. L. R. 

405.— CAN. 

n. Construction of Licensing Act, 
1881, s. 155.] — The above sect., pro- 
hlblllnp any person durinp the time at 
whloh licensed promises are directed to 
be closed from allowmp any one to play 

hilliardb or bapatelle or any other 
pame in such premises ” refers only to 
pames of a like nature to billiards & 
bapatelle & does not include pames of 
cards. — Liomr v. Milton (1883), 2 
N. Z. L. R. 214 (S. C.).— N.Z. 

o. Permitting game after closing- 
hour— Variance between deflniiinns of 
statute d’ bye-law — Conviction under 
statute' — Validity of .] — Twohill v. Fair- 


IIALL (1901), 21 N. Z. L. R. 535. - N.Z. 

PART V. 

p. Liability of proprietor for purses.] 
— The proprietor of a race course 
is not responsible for the purses run 
for, unless upou an exiiress under- 
taklnp. — Uatkh v, 'I’inmnu (1849), 5 
IJ. C. R. 640 -CAN. 

q. Sale of betting privileges on race 
course .] — Stratford Turf Assoon. u. 
Fitch (1897), 28 O. R. 579.— CAN, 

r. Right of public to enter to bet 
with licensed toialisntor — Right of chdj 
to exclude bookmakers — Entrance ob- 
tained by concealment ]— Pollock v, 
Saunders (1897), 15 N. Z. L. R. 681. 
—N.Z. 


THEFT. 

SfT Criminal Law and Procedure. 


THELLU8S0N ACT. 

See Perpetuities. 


THIRD PARTY PROCEDURE. 

See Practice and Procedure. 


THIRTY-NINE ARTICLES 

See Ecclesiastical Law. 



( 926 ) 


THISTLES. 

See Agwcultubb. 


THREATS. 

See Criminal Law and Procedure ; Patents and Inventions ; Trade Marks, Trade 

Names, and Designs. 


THRESHING-MACHINES. 

See Agriculture. 


TIDAL WATERS. 

See Fisheries ; Waters and Watercourses. 


TIMBER. 

See Agriculture ; Landlord and Tenant ; Eeal Property and Chattels Heal ; 

Settlements. 
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See Fisheries ; Game. 

.. Master and Ser- 
vant. 

,, Custom and Us- 
ages ; Easements. 
Limitation of 
Actions. 

„ Statutes. 


Time as Essence of a 
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See Building Contracts ; 
Contract ; Sale of 
Goods; Sale of 
Land ; Shipping ; 
Specific Pf.rporm- 
ance, and Titi.fs 
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,, Titles passim. 


Part I. — The Calendar and Divisions of Time. 


Sect. L— IN GENERAL. 

See Calendar (New Style) Act, 1750 (c. 23) ; 
Calendar Act, 1751 (c. 30) ; Supreme Court of 
Judicature (Consolidation) Act, 1925 (c. 49) 
ss. 223, 220, 227. ^ ’’ 

1. St. Thomas’ Day—Whether Old St. Thomas’ 
Day.]— Pltf. proscribed for a right of sole pasture 
" from the feast of St. Thomas until Apr. 18 ” & 
proved the exercise of the right between those 
periods. On motion to set aside a nonsuit : — 


Held : it was not necessary to allege the right in 
the pleadings from Old St. Thomas’s day. — 
Smith v. Flower (1820), 3 Bing. 401 ; 11 Moore, 
C. P. 204 ; 4 T.. J. O. S. C. P. 113 ; 130 E. R. 
507. 

2. Martinmas — Whether November 23.] — In 
replevin deft, avowed for rent duo & in arroar 
at Martinmas “to wit, Nov. 23”: — Held: 
Martinmas must be taken Id moan Now Martinmas, 
& the subsequent words “ to wit, Nov. 23 ’’ being 


" I'crlod 

(Sask.), [1822] 1 W, W. 1{. 


PART I. SECT. 1. 

held to mean a continuona period of time. — Hous v. Bbttno Clay 
131 ; 62 D. L. R. 056.— CAN. 


Works, 


L'l’i). 
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Biirplusage, could not bo taken to explain that Old 
Martinmas was intended. — Smith v. Wahton 
(1832), 8 Bing. 235 ; 1 Moo. & S. 380 ; 1 L. J. O. P. 
85 ; 131 E. 11. 391. 

3. Michaelmas— September 29— Effect of cus- 
tom on presumption.] — The custom of the coimtry 
cannot be set up against the legal presumption 
that Michaelmas moans any other day than Sept. 29 
(Erle, C.J.). — riooG V. Norris & Berrington 
(1860), 2 F. & F. 246, N. P. 

Notice to quit — Tenancy commencing on feast 
day — Whether old style or new.]— >S'ce Landlord 
& Tenant, Vol. XXXI., p. 441, Nos. 5871-5880. 

Judicial notice of time.] — See Evidence, Vol. 
XXII., p. 147, Nos. 1237-1252. 


Sect. 2.— YEAR. 

Sub-sect. 1. — In General. 

See Calendar (New Style) Act, 17.50 (c. 23) ; 
Calendar Act, 1751 (c. 30) ; Suiireme Court of 
Judicature Consolidation Act, 1925 (c. 49), ss. 223, 
220, 227. 

4. Commencement of year — Mayor’s Court — 
November.] — Asiifield’s Case (1623), 2 Boll. 
Bop. 380 ; 81 E. B. 864. 

5. Sheriff’s Court — October.] — Ash- 

field’s Case (1623), 2 Boll. Bop. 380; 81 E. B. 

861 . 


Sub -sect. 2. — Meaning of Year. 

6 Year’s service— Whitsuntide to Whitsuntide.] 
— B. V. Newstead (Inhabitants) (1770), Burr. 

S. 669. 

Ayinotations : — Consd. H. r. Hariwood (1780), 2 Doiif?. K. B. 

4:jo. Distd. H r. How (1800), 8 'Torin Hep, 41,') ; H. v. 

Standon Masney (IH(tO), 10 Kast-, 576. 

7. Time fixed by annual fair — Fair held 

day after Michaelmas— Michaelmas falling on 
Saturday.] — A sla(ut(* fair being hold yearly on the 
day after old Miohaolnias, except when old 
Michaelmas falLs on a Saturday ; & then the 

fair being held on the Monday : — Held : a 
luring from such Monday till old Michaelmas day 
following 18 not a yearly hiiing under which a 
soltlement can be obtained. — B. v. Standon 
Massey (Inhabitants) (1809), 10 East, 576 ; 103 
E. B. 894. 

8. Specified dates not completing whole 

year — Service for three hundred & sixty-five days — 
Year of service being Leap Year.] — A hiring on 
Oct. 13, 1807, to servo till Oct. 11, following, & 
B(‘rvice until that day, was lield not to confer a 
settlement, althongli tlie year 1808 was leap year. — 
B. V. Worminghall (Inhabitants) (1817), 6 
M. & S. 350 ; 105 E. B. 1271. 

9. .] — Whore, upon a 

yearly hiring from May 13, the following May 12 
is excluded from the service by a dissolution of 
tlie contract, no settlement is gained, although the 
service continue three hundred & sixty-flvo days, 
by reason of its being leap year. 

PART I. SECT. 2. SUB-SECT. 2. 

b. Municipal year .] — The municipal 
year, under 12 Viet. o. 81, begins 
on Jon. 1, & ends on Dec. 31, & is not 
to bo reckoned from tho day appointed 
for tho municipal elections of one year 
to tho same day of the next year. — 

Hellish v. Buantkord Town (Council 
(1852), 2 O. P. 35.— CAN. 

0 . Jn Pubic School Act, s. 81 (3).] 

— Tho above sect, provides that bye- 
laws passed under tho said sect, for 
altering, etc., school sections, shall not 

J. — VOL. XLII, 


When a leap year occurs, a year must be under- 
stood to mean three hundred & sixty-six days 
(Lord Tenterden, G..T.). — B. v. Roxley (In- 
habitants) (1829), 5 Man. & By. K. B. 40 ; 2 
Man. & By. M. C. 554, 

10. Leap year — Means three hundred & sixty-six 
days.] — R. v. Roxley (Inhabitants), No. 9, 
ante. 

11. Theatrical engagement for number of years — 
Payment during theatrical season — Usage of pro- 
fession.] — ^By a written contract, pltf. agreed to 
perform at deft.’s theatre, deft, agreed to engage 
her for tliree years, & pay her a salary of £5, £6, 
& £7 per week in those years respectively : — Held : 
parol evidence was admissible to sliow that, 
according to the uniform usage of the theatrical 
profession, pltf. w'lis to be paid only during the 
theatrical season, x.c. during the time when the 
theatre was open for performance, in each of those 
years. — G rant v. Maddox (1846), 15 M. & W. 
737 ; 16 L. J. Ex. 227 ; 7 L. T. O. S. 187 ; 153 
E. B. 1048. 

Annotations: — Cousd. Myers v. Sari (1800), 3 E. & E. 80(5. 
Reid. Simpson t». Maigltson (1847), 11 Q. B. 23 ; Sotllichoa 
n. Kemp (1848), 18 L. .T. Ex. 30; Bruner v. Moore, 
[1904] 1 Cli. 305. Mentd. Hurmer v. Cornelius (1858), 4 
Jnr. N. 8. 1110 ; Abbott v. Bates (1875), 45 L. J. Q. B. 
117 ; Clay ton -Greene v. Do CourvUlo (1920), 30 T. L. It. 
790. 

12. Year in statutes — Three hundred & sixty- 
five days.] — (1) The time to collate within six 
months sliall bo reckoned half a year or a hundred 

eight-two days, & not. six months of twenty- 
eight days each ; for where a statute speaks of 
years, they shall be taken at throe hundred ifc 
sixty-tivo days ; but whore it mentions months, 
they shall bo intended lunar months of twenty- 
eight days each. 

(2) There is a great ditTorence in our ordinary 
speech, between the singular number, as a twelve- 
month, includes all the year, according to tho 
calendar, but twelve months shall be reckoned 
according to twenty-eight days to each month. — 
(’atesby’s Case (1607), 6 Co. Bep. 61b; 77 

E. B. 346 ; sub nom. Peterborough (Bp.) v. 
Catehby, Cro. Jac. 166 ; svb nom. Baker 
I’kterborough (Bp.) v. (^atesby, Yelv. 100 ; 
sub nom. Anon., Jenk. 282 ; affg. 8. C. sub 7wm. 
Cate&by V. Peterborough (Bp.) & Baker, Cro. 
Jac. 141. 

Annotations : — Asto (1) Consd. Bruner v. Moore, [1901] 1 Ch. 
305. Refd. Thorneton r. Savill (1022), Palm. .500 ; Corn- 
.ulliB V. Hood (1005), Cart. 33. As to (2) Retd. Crooko v. 
M'TaviHh (1823), 1 Bing. 307. 

Year of office — Re-election of mayor.] See 
Elections, Vol. XX., p. 135, No. 1087. 

Bequest of year’s wages.] — See Wills. 
Apportionment of directors* fees — Fixed sum 
per annum .”] — See Companies, Vol. IX,, pp. 
4(52, 403, Nos. ’2999-3005. 

Annual meeting of company .] — See Companies, 
Vol. IX., 563, p. Nos. 3732, 3733. 

Residence of clergy .] — See Ecctjesiastical Law, 
Vol. XIX., pp. 410, 423, 424, Nos. 2451, 2507, 
2598, 2601, „ ^ , 

Financial year — Public revenue .] — See Public 

Boot, moan “ calendar year,” & not 
•• lioonco year .” — Rc Goulpen & 
O riAWA CoBi'N. (1897), 28 O. It. 387. — 

CAN. 

e. .] — Re. Hassard & Toronto 

CORPN. (1908), 16 O. L. K. 500 ; 12 
O. W. R. 60. — CAN. 

f. " This year ’* — Means current 
calendar year.] — Reeves & Co. v. 
07.IAS (Alta.) (1910), 15 W. L. R. 041.— 
CAN. 

g. “ Current year .**] — A truster 
directed his estate to be convoyed to a 

o o o 


bo passed later than May 1 In the year, 
& shall not take effect before Dec. 25 
next thereafter : — Held : the word 
“ year ” as used therein moans tho 
calendar year commencing Jan. 1 & 
ending Doc. 31, & a bye-law altering 
certain school soctlone i)a8Bod on 
Sept. 25, was Invalid. — Re Ahphobkl 
Townshu* School Section No. 5 
(Tuitstees) & Humphries (1894), 24 
O. It. 682.— CAN. 

d. In Liguor License Act, s. 20.] — 
The words “ in any year ” In the above 
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Sect. 2. — Year: Svb-sect. 2. Sect. 3: Sub-scct. 1, 
A., B.<&: C.] 

Revenue & Consolidated Fund Chaises Act, 1854 
(c. 94), fi. 2 ; Interpretation Act, 1889 (c. 63), ft. 22. 

Local revenue,] — See Local Government 

Act, 1888 (c. 41), s. 73. 

Income tax.] — See Taxes Management Act, 

1880 (c. 19), 8. 48. 

Savings Bank year.] — Government Annuities 
Act, 1882 (c. 51), 8. 14. 

School year.] — See Education Act, 1921 (c. 51), 
s. 170 (7). 


Sect. 3. — MONTH. 

Sub-sect. 1. — Meaning of Month. 

A. General Buies. 

13. Prima facie lunar month.] — Where, by deed 
of arbn., dated June 1, the arbitrators were to 
make their award on or before Oct. 1, with power, 
in case they should not agree in making their award 
within the time, to appoint an umpne, & his award 
to be binding, so as it be made within six months 
after the date of ids appointment, & tlio arbitrators 
appoinlod an umpire wit Inn tlie time allowed to 
them, who made his umpirage vdthm six calendar, 
but not within six lunar months of his appoint- 
ment : — Held : tlie umpirage was ill-made. 

There is nothing ultra the expression itself 
to explain the meaning of the parties ; in which 
respect tlie case difi’i*r8 from Lang v. Gale, No. CO, 
post, &, therefore the six montlis must be taken as 
lunar {per CuR .). — Be Swinford (1817), 6 M. & S. 
220 ; 105 E. K. 1227. 

14. .] — Webb v. Fairmaner, No. 232, post. 

15. .] — In common law, the word “ month ” 

means four weeks, but in the ecclesiastical cts., 
it means calendar month (Knight Bruce, V.-C.). — 
Bluck V. Kackhaivi (1840), as reported in 5 Moo. 
P. C. C. 305 ; 13 E. K. 508. 

Aiinoiniion : — Refd. Bniner v, Mooi-o, [1904] 1 Ch. 305. 

16. .] — “ Month ” in all contracts, except 

there is some evidence to show that “ calendar 
month ” is meant, means “ lunar ” month, except 
in mercantile transactions in the city of London, 
where “ month ” means “ calendar month.” 
Tliereforo, whi're an artist agreed to emgravo a 
(topy of a picture in twenty-one months from the 
date of its receipt by lii rn, having it in Ids possession 
at intervals as miglit be agreed upon for fourteen 
months for that purpose : — Held : “ months ” 

in this contract meant “ lunar montlis,” in the 
absence of evidence to the contraiy, & such a 
work was not a mercantile transaction to bring it 
within the custom in the City of London, to con- 
strue the word “ month ” to mean “ calendar 
month” in mercantile transactions. — Turner v. 
Barlow (1863), 3 F. & F. 946, N, P. 

Annotation : — Refd. Brunor v. Moore, [1904] 1 Ch. 305. 

17. .] — In every contract, not being a con- 

tract relating to a mercantile transaction in the 
City of London, the word ” month ” primd facie 
means lunar month, but the context or the sur- 
rounding circumstances may show that the word 
was not used to denote a lunar month, & it may 
then be construed as meaning a calendar month. — 


Helsham-Jonbs V. Hennen & Co. (1014), 81 
L. J. Ch. 569 ; 112 L. T. 281 ; [1915] H. B. R. 167. 

18. .] — “ Month ” in law is, primd facie, a 

lunar month or twenty-eight days, unless otherwise 
expressed. But, in mtge. transactions, a month 
moans a calendar month. 

By a mtge. dated Mar. 9, 1917, defts., as mtgors., 
convoyed certain lands in Cornwall containing about 
600 acres, with the mines & minerals thereunder, to 
pltf. as mtgee. to sccime £5,000 & interest at 6 per 
cent. The mtge. contained a provision that if 
interest were paid on every half-yearly day on which 
it was payable untUMar. 9, 1 923, or within ” twenty- 
eight days ” after each such day, the mtgee. would 
not call it in, ” provided also that in case a co. 
shall bo formed with limited liability within six 
months of the declaration of peace, & which co. 
shall acquire the said premises,” then the mtgee. 
would accept first mtge. debentures of the said co. 
for the £5,000 to be in full satisfaction & discharge 
of the principal moneys secured by the mtge. No 
interest on the mtge. had been paid since Mar. 
1922. Witliin six calendar months of the Declara- 
tion of Peace, but some days after the expiration 
of six lunar months, a co. with limited liability 
was formed by defts. with a memorandum & 
aHicles duly registcrial & a capital of £10,000, 
divided into 100,000 shares of 2s. each, A defts. 
agreed to sell to the new co. the jiremises com- 
prised in the mtge. of Mar. 9, 1917. Some three 
&, a half years before the formation of this co. the 
remises & mines comprised in th(‘ mtge. had 
been entirely abandoned, certain of the plant A 
machinery sold, cS^ the shafts filled up. Only 
£10 12s. of the capital of the co. had been paid up, 
& there was no ostensible busim'ss to be carrii^d on. 
Pltf. el, aimed judgmimt for £5,000 an account, &, 
in default of payment foreclosure. The defence 
was that there liad been a compliance with thi' 
proviso in both respects : — Held : the transaction 
being one of mtge. was excepted from the rule at 
common law that “ month ” primd facie meant 
lunar month, & further, a])art from its being an 
exception to the rule, there was sufticient context 
in the mtge deed to show that the six months 
referred to in the proviso for redemption me.ant 
six calendar months. — Schiller Petersen k, 

Co., [1924] 1 Ch. 394 ; 93 L. J. Ch. 386 ; 130 L. T. 
810 ; 40 T. L. 11. 268 ; 68 Sol. Jo. 340, C. A. 
Annotahon Refd. I’hlpps v. llogerH. [1924] 2 K. B. 45. 

19. .] — PH1PP.S (P.) & Co. V. Rogers, No. 

43, post. 

Meaning In particular transactions .] — Sec 

Sub-scct. 1, C., post. 

20. Intention of parties to be considered.] — 

Lang v. Cale, No. 00, post. 

21. .] — The meaning of the word ” month ” 

must depend on the intention of the parties (per 
Cur.). — CocKELL v. Gray (1822), 3 Brod. & Bing. 
186 ; 6 Moore, C. P. 483 ; 129 F. R. 1254. 

22. Admission of secondary meaning — Sur- 
rounding circumstances.] — Bruner v. Moore, No. 
31, post. 

23. .] — Helsham-Jones v. Hennen 

& Co., No. 17, ante. 

24. .]— Frith Engineering Co., lyru. 

V. Sanford Riley Stoker Co. & Babcock k 
Wilcox, Ltd., No. 57, post. 


beneficiary at a period of one year 
after the current year In whicii tho 
truster should die, & appointed tho 
rents of tlie said 1-wo years to bo applied 
In a particular manner ; — Held ; the 
words “ current year ” meant the year 
from Jun. 1, to Dec. 3], & not tho 
agricultural year, with reference to 


which the rents were paid. — William- 
son V. Hay (1855), 17 Dunl. (Ct. of 
Sess.) 960 ; 27 So. Jur. 488.— SCOT. 

PART I. SECT. 3. SUB-SECT. 1.— A. 

h. Calendar month.] — The word 
“ month " moans by the law of Scot- 


land, a calendar not a lunar month. — 
Smith v. Robertson (1826), 4 Hh. (Ct. 
of Soss.) 442 ; 1 Pao, Ooll. 363.— SCOT. 

k. .] — The presumption of 

law is that when a month is spoken 
of a calendar month Is meant. — 
Ismail v. Richards (1910), 20 0. T. R. 
529.— S. AF. 
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26. — .]— Phipps (P.) & Co. v . Rogeiis, 

No. 43, post 

26. Question for judge.] — (1) 

“ Months ” denote at law lunar months, unless 
there is admissible evidence for an intention in 
the parties using the word to denote calendar 
months. 

(2) It is a question for the judge whether the 
context or the surrounding circumstances at the 
time the instrument was made show that calendar 
months were intended ; but evidence that by the 
usage of a particular trade, business, or place, 
calendar months were intended, is for the jury. 

(3) In an action by an auctioneer on a contract 
for payment of commission upon the sale of an 
estate, if the sale should be witliin two months 
after an auction : — Held : evidence of the conduct 
of the parties to the contract would not alone 
withdraw the construction of the word “ montlis” 
from the judge ; but evidence of the word 
“ months ” meaning in the trade of auctioneers 
calendar months, was to be left to the jury. — 
Simpson v. Mae-gitson (1847), 11 Q. B. 23; 17 
L. J. Q. B. 81 ; 12 Jur. 155 ; 116 E. B. 383. 

Annotations: — As to (1) Befd. Marsh v. Hlggdns (1850), 9 
C. B. 55] ; Hatton v. Brown (1881), 45 L. T. 343. As 
to (2) Refd. Branor v. Mooro, [1904] 1 Oh. 305 ; Snhlllor 
V. I’etorsen (1924), 130 L. T. 810. (Unrrally, Mentd. 
Yangtszc^ Jnsce. Ahsocn. r. Indomnlty Mutual Marino 
Asroo., [1908] 2 K, B. 504. 


27. — - Conduct making one construction in- 
equitable.] — Bruner v. Moore, No. 31, post. 

28. Belief or subsequent conduct of parties.] 

■ — Biiuner V. Moore, No. 31, post. 

29. Terms of contract.] — ITelsham-.Tones 

V. Bennen & ()o., No. 17, ante. 


30. Distinction between “ a twelvemonth ** & 
“ twelve months.”]- - Catesby’s Case, No. 12, 
ante. 

B. Effect of Custom and Usage. 

31. General rule.] — ^In legal documents the 
primary meaning of montJi is lunar month. There 
is no general exception making it mean calendar 
mont h in commercial documents. It can only bear 
that meaning in cases whore, according to the 
ordinary rules of construction of documents, a 
secondary meaning can be admitted. The belief 
or subsequent conduct of tlie parties cannot 
affect the construction, but an agreement to extend 
the time may be inferred from conduct which would 
make it ineijuitable to insist on the limit to lunar 
months. 

In the construction of a document the meaning 
of “ month ” is lunar month except where a con- 
trary custom of a trade or place be proved or a 
contrary intention apfiears either from the docu- 
ment to bo construed or from surrounding con- 
temporaneous circumstances. — Bruner v. Moore, 
[1904] 1 Ch. .305 ; 73 L. J. Ch. 377 ; 89 L. T. 738 ; 
62 W. U. 295 ; 20 T. L. K. 125 ; 48 Sol. Jo. 131. 

Annotations: — Consd. SohIJJer r. Petersen, [1924] 1 Ch. 394. 

Keld. Morrell v. Stndd & Millington, |1913] 2 Ch. 648 ; 

Erlth Enplueoring Q). v. Hanford Itlley Htokor Co. & 

Babcock & Wilcox (1020)> 37 R. 1’. C. 217 ; Phipps v. 

Rogers, [1925] 1 K. B. 14. Mentd. Hartley v. Hymans, 

[1920] 3 K. B. 475. 


32. Whether lunar or calendar — Stock Exchange.] 

— In contracts for stock the computation must be 
by lunar months. — Jocelyn v. IIawkins (1721), 1 
Stra. 440 ; 93 E. R. 626. 

33. .] — Change-alley computation is 

to bo taken by calendar montlis. — Titus v. Preston 
(Lady) (1725), 1 Stra. 652 ; 93 E. R. 760. 

84. Freighting of ship by month.] — Where 

a ship is freighted by a month, the months are 
calendar not lunar ones. — Jolly v. Young (1794), 
1 Esp. 186 ; 170 E. R. 323. 

Annotations : — Refd. Shupson v. Margltson (1847), 11 Q. B. 

23 ; Bruner v. Moore, [1904] 1 Ch. 305. 

35. City of London.] — Turner v. Barlow, 

No. 16, ante. 

36. .] — IIelsham- Jones v. Hennen & 

Co., No. 17, ante. 

37. Notice to domestic servant.] — Phipps 

(P.) & Co. V. Rogers, No. 43, po.st. 

38. Question for the jury.] — Simpson v. Margit- 
SON, No. 26, ante. 

C. Particular Instances. 

See Interpretation Act, 1889 (c. 62), s. 3 ; Law 
of Property Act, 1925 (c. 20), s. 61, R. S. C. Ord. 61, 
r. 1. 

39. Auctioneers.] — Simpson v. Margitson, No. 
26, ante. 

40. Charter reg^ating election of mayor.] — 

If a charter appoint the election of the mayor to be 
the next day after a month from the proscriptive 
day it means a lunar month after such day. — 
R. V. Morgan (1740), 7 Mod. R(‘p. 322 ; 87 B. R. 
1207. 

Charterparty.] — See Shipping, Vol. XLI., p. 357, 
No. 2060-2001. 

41. Commercial matters.] — In legal matters “ a 
month ” means a lunar month ; but in commercial 
matters “ a month ” always means a calendar 
month. — Hart v. Middleton (1845), 2 Car. & Kir. 
9, N. P. 

Annotation: — Refd. Phipps v. Rogers, [1924] 2 K. B. 45. 

42. .] — Bruner v. Moore, No. 31, ante. 

43. .] — A written agreement of tenancy of 

a public-house contained the clause : “ Either 

party shall be at liberty to determine the tenancy 
hereby created upon giving to the otht-r throe 
months’ previous notice in writing of his or their 
intention so to do expiring on any one of the days 
appointed as special transfer sessions by the justices 
of the district in which the said premises are 
situate.” On Oct. 12, 1923, the landlords served 
on the tenant a notice to quit in these terms : 
“ Wo hereby give you notice to quit & deliver up 
to us ... on the eoiliest day your tenancy can 
legally be terminated by valid notice to quit 
given to you by us at the date of the service hereof 
all that,” etc., naming the demised premises. 

The justices of the disti-ict at the annual general 
meeting in Feb. 1923, had fixed Jan. 8, 1924, as 
a date of special transfer sessions. At the an nnn.1 
general meeting in Eeb. 1924, Apr. 8, 1924, was 
fixed for special transfer sessions. If the words 
” three months ” in the tenancy agreement meant 
lunar months, the earliest day on thich the tenancy 

the terms " months ’* used therein, 
limiting the time for bringing an action 
for a loss, means calendar months.^ — 

POMARKfl V. PROVINOIAI. InSURANOK 

Co. (1873), N. B. Dig. 432.— CAN. 

41 V. .] — “ Month ” In an Insur- 
ance policy In the form here in question, 
with provisions for payment of semi- 
annual premiums on named days of 
specifio calendar months, means a 
calendar month. — Manupaotubkrs 
Life Insurance Co. v. Gordon (1892). 
20 A. R. 309.— CAN. 


PART I. SECT. 3, SUB-SECT. 1.— C. 

41 1. Commercial matters .] — By the 
arts, of assoen. of a co., Cos. Act, 1863, 
Sohod. 1, Table A, was excluded, but 
many of the regulations were nearly 
00 -incident with those contained in 
Table A. By the arts, a clear month's 
notice of a call was necessary. The 
word “ month ” was used in other 
articles '.—Held : considering the cir- 
cumstances, the word " month ” with 
ro^rd to the validity of a call, must be 
taken to moan a calendar month in 


accordance with Acts Shortening Act, 
1867, s. 11. — Broadwateb'I'in MimNQ 
Co. V. OiJVER (1874), 4 Q. S. C. R. 91.' 

AUS. 

41 ii. . 1 — •• Month 'Ain a docu- 


ment between parties : — •" 

& not calendar month. — 

Schmidt (1883), 17 S. A. L. R. 20. 

AUS. 

41 Hi, ,] — jie Gerhard (No. 2) 

(1901), 27 V. L. R. 484. — AUS. 

41 Iv. .] — A policy of Insurance 

la a Tonmantile instrument : therefore 


0 0 0 2 
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Sect. 3. — Monili : Sxib-aect. 1, C. ; svb-sect, 2.] 

could be terminated by a valid notice to quit 
given on Oct. 12, 1923, would be the earlier day 
fixed for the special transfer sessions — namely 
Jan. R, 1924 ; but if the words “ tliree months ” 
meant three calendar months, Apr. 8, 1024, would 
bo the earliest day. The landlords, notwitli- 
standing that they had supplied the tenant with 
liquors after Jan. 8 in the belief that he was entitled 
to three calendar months’ notice to quit, brought 
an action for possession of the premises, alleging 
that the tenancy had been determined by a valid 
notice to quit expiring on Jan. 8 : — Held : the 
expression “ three months ” in the tenancy agree- 
ment meant three lunar months. 

As to the meaning of “ month.” There is no 
doubt of the common law ride that primd facie 
month means lunar month. It is stated in 
Coke & Blackstone ; a large number of authtu'ities 
for it are referred to in Norton on Deeds. A 
recent instance of its application is found in the 
judgment of Farwell, J., in Bruner v. Moore, 
No. 31, ante. 1'here are statutory exceptions, 
exceptions in the case of ecclesiastical documents, 
exceptions by custom mercantile, or oth(‘r\vise. as 
in the case of notice to domestic servants. The 
relation of landlord & tenant has never been lield 
to come witliin these exceptions. There may be 
an exception if the context or the surrounding 
circumstances at the time of making the contmet 
show a contrary intention (Scrutton, J^J.). — 
IhiTPPS (P.) Co. V. PooERS, [1925] 1 K. B. 14; 
93 L. J. K. B. 1009 ; 132 L. T. 240 ; 89 J, P. 1 ; 
40 T. L. B. 849 ; GO Sol. Jo. 841, C. A. 

44. Contract of marriage — Condition as to truth 
of issue — Within twelve months.] — Yioi.pk v. 
Lawrence (1G74), 3 Keb. 340, 355 ; 84 E. It. 759, 
703. 

45. Covenants to pay money.] — On a covenant 
to pay such a sum of money ” within one month 
next following ” the month shall be reckoned a 
lunar month of f.wenty-eight days, k not a calendar 
month. — B arksdale v. IMorcjan (1003), 4 Mod. 
Kep. 185 ; 87 E. B. 338. 

46. .] — Nichols v. Sword painter (1732), 

2 Barn. K. B. 163 ; 94 E. B. 123. 

47. - — —.] — Semhle : on a covenant to pay 
money at the end of six months, it will be under- 
stood to mean calendar, not lunar, months. — 
Dykic V. Sweeting (1715), Willes, 585 ; 125 E. B. 
1333. 

Annotations : — Distd. Simpeon v. Marffllson (1817), 11 Q. B. 

23. Consd. Schiller v. I’cterson, [11)24] 1 Oh. llUl. 

Decrees & Orders.] — See B. S. C,, Ord. 04, r. 1. 

County Court Order.]— Coitnty Court.s, 

Vol. XIII., p. 510, No. 598. 

48. Ecclesiastical matters.]— Catesby’s Case, 
No. 12, ante. 

49. .] — The word months in Acts of Parlia- 

ment means lunar, except in the case of Tempus 


Semestre with regard to lapse of livings, & the other 
instance of the six months allowed in respect to 
prohibitions. — F ranco v. Alvares (1740), 3 Atk. 
342 ; 26 B. 11. 098, L. C. 

Annotations; — Consd. Bohillor «. Petersen, [1924] 1 Ch. .394. 

Mentd. Tollner tj. Marriott (1830), 4 Sim. 19 ; Ite Ilartlcy, 

Stedman v. Diinster (i887), 34 Cli. I). 742. 

50. .] — Bluck V. Rackham, No. 15, ante. 

61. .] — ^Phipps (P.) & Co. v. Rogers, No. 

43, ante. 

Hire of chattels.] — See Bailment, Vol. Ill,, 
jj. 92, No. 240. 

62. Legal documents.] — H art v. Middleton, 
No. 4 1 , ante. 

63. .] — Bruner v. Moore, No. 31, ante. 

64. Mortgage.] — When a decree of forcclosm'e is 
made the time for redeeming must be computed 
according to calendar months <fe not according to 
lunar ones. — A non. (1740), Bam. Ch. 324 ; 2 
Eq. Cas. Abr. 605 ; 27 E. R. 664, L. C. 

Anriotation :—Consd. SchiJlor r. Peterson, [1924] 1 Cb. 394. 

55. .] -Schiller v. Petersen & Co., No. 

18, ante. 

56. Notice — Determination of agency.] — By 

a contract dated May 8, 1905, defts. agreed with 
a partnership firm that the firm should become 
deft.’s agents in a qualifi(id s(“nse, & that the 
benefit of tlie contract miglit be assigned by the 
firm to a limited co. to be formed to carry on the 
business of the firm on the memorandum & arts, 
of assocn. of tlie proposed co. being apjjroved by 
defts. It was also by tlie contract agn-ed (hder 
alia) that the agreement tiuuvby eonstitutcMl 
between ilie parties should contimu* until Dec. 3], 
1911, k should continue thereafter subject to 
determination by twelve months’ previous notice 
m writ ing by oitlier side. On Nov. 2, 1910, defts. 
gave to the partnershi]) firm writb n notice to 
determine the contract of agency <m Dec. 31, 191 1, 
wliich notice the firm refused to accept. By a 
second contract dated Dec. 5, 1910, k made 
between the firm, except one of the partners, wlio 
had previously di(*d, k defts,, k sujiplemental to 
the first contract, defts. agreed for a further pi'rind 
of seven years from the termination of the first, 
contract to supply the firm with pianos on certain 
tenns, k tlie parties agreed that the rights k 
liabilities under both contracts might bo transferred 
by the firm to a limited co. formed to carry on the 
firm’s business, k stated that they were at the liuie 
of its execution unable to agree as to the date ui)ou 
wliiidi the first contract determined, k tliat each 
of them i-eserved the riglit to have such date 
ascertained in the usual way, k the contract was 
entered int o without prejudice. The first contract 
was not othei wiso varied. On .Tan. 24, 1911, the firm 
was formed into a limited co., pltfs. in the action, 
& by an agreement of .Tan. 28, ]911, made between 
the members of the partnershi]) firm & pltfs., the 
members agreed to sell to pltfs. {inter alia) the full 
benefit of both contracts. By arrangement 


52 i. Legal documents.] — The month 
required by 2 Geo. 2, c. 23, for the 
delivery of un attorney’s bill before the 
Issuing of process, Is n lunar He not u 
calendar month, & the day of the 
Horvlco of the bill is included. — 
Bkury r, Andruhs (1835), 3 O. .B. 
045.-— CAN. 

62 ii. .] — The six months aftiT 

the service of the bill within which an 
order pro confesso may be obtained 
ex p., are six calendar months. — 
Boulton v. McNauohton (1863), 1 
Ch. Ch. 216.” CAN. 

62 111. .] — lie Portage IjA 

Prairie Municipality, Shaw v. Port- 
age La Prairie Municipalii'y (1910), 
20 Man. Ii. Tl. 769 ; 15 AV, Ii. 11. 718.— 

CAN. 


62 Iv. .] — The six months for 

redemption given to the tenant, after 
the execution of the habere by 4 Geo. J, 
c. 5, aro calendar months ; consti'iiing 
that statute by 11 Anne., e. 2, in parx 
rnntma. — J)RVKRj;rx r. BRAns'iRKKT 
(1784), Wallis by Lyno 338.— IR. 

62 v, ,] — The six moutlis given 

to tenants to redeem under Statutes 
of Ejectment for non-payment of rent, 
are calendar months; & the day on 
which the hubere Is executed. Is not to be 
included In the calculation. — Dowling 
V. Eoxall(1809), 1 Bali&B. 193.— IR. 

62 vi -.] — The nine months 

allowed by the stat, 8, Geo. 1, c. 2, s. 4, 
to a nitgee. of an evloted leaso to 
redeem, are calendar months. — Bm- 
nuLPH V. .St. John & Keeffb (1805), 


2 Beh. & Lef. 521.— IR. 

52 vii. -.] — Tulloch V. Wel- 
lington Harbour Board (1903), 23 
N. Z. L. It. 20.— N.Z. 

62 viii. .] — The w’ord " month 

in any contract or legal instrument 
meaning lunar month. — Liddle v. 
Kollesto.v, [1919] N. Z. L. 11. 408.— 

N.Z. 

1. Acts of Parliament .] — 13 «fc 14 
Viet. c. 21, s. 4. Is retrospective & the 
word " month ” Is therefore to bo 
deemed & taken to mean a calendar 
month in all Acts of Parliament of 
whatever date, unless w’ords bo added 
showing lunar month to ho Intended. — 
FABQUHARaON V. WHYTE (1880), 13 
R. (Ct. of Boss.) (J.) 29 ; 23 Sc. L. H. 
360.— SOOT. 
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between the parties an originating summons was 
taken out for the purpose of obtaining tlie decision 
of the ct. as to the validity of the notice given by 
defts. & on the construction in tiic fir-st contract 
of the notice clause : — Held : “ months ” meant 
calendar months . — He An Indenture, etc., 
Marshall (Sir Herbert) & Sons, v. Hrins- 
MEAD (John) & Sons, Ltd. (1012), lUO L. T. 460. 

Anrudation : — Mentd. Jtc Laiicufilai'n N; VorlcHblro Bank’a 

Lease, Davis v. Ijancasliiio it Verkshlro Bank, [1U14] 

1 Oh. 522. 

57. Determination of right to use patent.) — 

On Oct. 9, 1914, a full, sole & exclusive licence 
was granted under a patent during the term & 
any extended terra thereof subject to the follow- 
ing provision for revocation : “ Each party to 

this agreement shall be at liberty upon giving 
notice m writing before J une 30, 1917, to the other 
party to determine these ])resents upon Dec. 31, 
1017, A these presents shall thereupon cease 4fc 
determine. Either party shall further be entitled 
at any time after t,ho said June 30, 1917, to deter- 
mine these presents upon giving six months’ 
notice in writing of its intention so to do.” The 
licencors by letter dated Dec. 24, 1919, posted 
in the Umted States, purported to give notice to 
determine the licence. This letter was received 
by the licencees on Jan. 6, 1920. The licencees 
brought an action for a declaration {inter a(ia) 
that this inirported notice of deteiraination of the 
licence was wholly void & inoperative <fe that the 
licence had not been determined thereby or at 
all lemained binding on lirst-named defts. 
Upon delivery of the statement of claim & before 
delivery of the defences defts, obtained an order 
under 11. S. C., Ord. 34, r. 2, to tJie eflect that tlie 
question of law wlietlaT the said licence was 
del (‘1 mined by the said letter A, if so, on wdiat date, 
sliould be set down to be argued before the ct. A 
tJiat all other proceedings in tlie action should be 
sta^'od until after the deteiraination of such 
question, AV'licn the case came on for argument 
the ])oints .argued were, tirst, whether tlie words 
“ six months ” in the clause of the licence quoted 
above meant lunar months or calendar months, &, 
secondly, whether, on the construction of the 
letter, it was a notice to determine the licence on 
.filly 1, 1920 : — Held: having regard to the con- 
text “ six months ” meant six calendar months 
& the letter was a notice to determine the licence 
on July 1, 1920, »& was not a good notice. — 
Euitu Enoineeiung Co., Ltd. v, Sanford Hiley 
Stoker Co. A Babcock A Wilcox, L’J'd. (1920), 
37 11. P. C. 217, C. A. 

Annoialitin ; — Reid. SclJllcr r. T^etei’hcii, 11924] 1 Ch. 294. 

58. Notice to quit.) — Piiirrs (P.) A Co. v. 

Kooers, No. 43, code. 

.] — See Landlord A Tenant, Vol. 

XXXI., pp. 437, 438, 448, Nos. 5832, 5833, 6947. 

Pleading.] —SVe B. S. C., Ord. 04. 

59. Sale of goods.] — Webb v, Eairmaner, No 
232, post. 

60. Sale of land.] — The word month may mean 
lunar or calendar month, according to the intention 
of the contracting pai'ties : therefore where upon 
a sale of land on Jan. 24, it was agreed by the 
conditions of sale that an abstract of the title should 
be delivered to the pmchaser within a fortnight 
from the date thereof, to be returned by him at the 
end of two months from the said date, A that a 
draft of tlie conveyance should be delivered within 
three months from iJio said date, to be re-delivered 
within four months from said date, A the purchase 
to bo completed on June 24 making a period of 



to mean calendar A not lunar months, by reference 
to the whole period fixed for the completion of 
the contract. — Lang v. Gaije (1813), 1 M. A S. Ill ; 
105 E. K. 42. 


Annotaiiona . — Distd. Ite Swlnford & Horn (1817), 6 M. & S. 
226. Consd. Cockell v. Gray (1822), 6 Mooro, C. P. 483 ; 
Eiith Eiifedneoring Co. v. Sanford RUoy Stoker Co. & 
Batcock & Wilcox (1920), 37 11. P. C. 217. Befd. Simpson 
r. Mai-gltson (1847), 11 Q. B. 23 ; Bruner r. Mooro, [1904] 
1 Cli. 305 ; Ilolsham -Jones v. Henncn (1911), 84 L. J. Ch. 
56U : Schiller v. I’etcrson, [1924] 1 Ch. 394. 


61. 


-Where parties contract that the 


purchase of lands shall be completed within so 
many months, calendar A not lunar months are 
intended. — IIipwell v. Knight (1835), 1 Y. A 
0. Ex. 401 ; 4 I.. J. Ex. Eq. 62 ; 100 E. R. 103. 
Aniwtai ion : — Distd. Slinpsou v. Margitson (1847), 11 Q. B. 


62. - -- .] — A. wrote to B. olTering to buy land 
of B. at a certain price, specifying the date for 
completion, A that the purchase-money should 
be ])aid as to a part down A as to the residue 
within two years, “ A to be secui-ed to your satis- 
faction.” The oiler further stated that for the 
space of a month B. was to be at liberty to accept 
the oir<‘r, A if not accepted conibtionally or other- 
wise within that time the oiler was to be considered 
as witlulrawn. The olfer was dated Sept., but 
omitted the day : — Held : m an action for speciflc 
performance, ” month ” meant ” lunar month ” 
A that the offer ran from the day on which the 
olTer was in fact made. — M orrell Studd A 
Millington, [1913] 2 Ch. 648 ; 83 L. J. Ch. 114 ; 
109 J.. T. 628 

Annotaiion: — Mentd. Hartley v. Hymana, [1920] 3 K. B. 

475. 

63 . Auctioneer’s commission reduced if no 

sale within two months.] — S impson v. Margttson, 
No. 26, ante. 

Statutes.] — See Intcrjwctation Act, 1889 (c. 02), 
8. 3. 

Tenancy for months.] — Sec Landlord A 
Tenant, Vol. XXXI., p. 65, No. 2123. 

64. Testamentary provisions — Payment of 
legacy.] — S laning’s Case (1596), I’ojih. 102 ; 79 
E. R. 1212. 

65 . — — Condition as to residence.] — W alcut v. 
Botfii:ld, No. 70, post. 


SiTij-sECT. 2.- -Computation of Caliondar 

Month. 

66. From day on which computation commences 
— To day of corresponding number “ in ensuing 
month.”] — The proper mode of computing a 
calendar month, where the computation com- 
mences in the course of a month, is, to reckon 
from the day on which such computation com- 
mences to the day of the corresponding number in 
the next ensuing month. Where, therefore, notice 
of action was required to be given, under limita- 
tions of Actions A Costs Act, 1842 (c. 97), s. 4, 
” one calendar month at least ” before the action 
was commenced, A the notice having been given 
on Apr, 28, the writ was issued on May 29, it W'as 
lield th.at the notice was sufficient. — Freeman v. 
Read (1863), 4 B. A S. 174 ; 2 New Rep. 320 ; 
32 r.. J. M. C. 226 ; 8 L. T. 458 ; 10 Jur. N. S. 149 ; 
11 W. R. 802 ; 122 E. R. 425. 

Amwtatinns : — Reid. Qaartormaino r. Selby (1889), 5 T. L. R. 

223. Mentd. Dawson v. Willou^rbby (1864), 5 B. A S. 

920 ; R. V. Rollett (1875), L. R. 10 Q. B. 469 ; Heath v. 

Weavorhaiu Overseers, [1894] 2 Q. B. 108 ; H. v. BerKor, 

11894] 1 Q. B. 823 ; Ferrand v. Bmgloy U. C., [1903J 2 

K. B. 445. 

67. To day before corresponding number 

in ensuing month — Effect of no corresponding 
numerical day.] — A person sentenced to imprison- 
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Sect. 3. — Month: Suh-sect. 2. Sects. 4 <fc 5 : Svb- 
sects. 1 2.] 

ment for the space of one calendar month is entitled 
to be discharged on the day in the succeeding month 
immediately preceding the day corresponding to 
that from wliich his sentence takes effect. On 
Oct. 31 pltf. was sentenced to be imprisoned 
for one offence for one calendar month, & for a 
second offence for a period of fourteen days, com- 
mencing after the expiration of the calendar month. 
Pursuant to his sentence he was detained in cus- 
tody until Dec. 14 : — Held : the detention was 
lawful, for as the calendar month did not expire 
until Nov. 30, he was not entitled to be discharged 
from the second term of imprisonment, until the 
full period of fourteen days* comi)uted from Dec. 1 
had expired. — Migotti v. ColvIjuL (1879), 4 
a P. D. 233 ; 48 L. .T. M. O. 190 ; 40 L. T. 747 ; 
43 .T. P. 620 ; 27 W. K. 744 ; 14 Cox, C. C. 305, 
0. A. ; affg. S. C. sub nom. Nigoiti v. Col,viix,e, 
40 L. T. 522. 

Annotations : — Consd. Hondersou v. Preston (1888), 59 L. T. 
334. Refd. Quartcrmalnc v. Selbv (1889), 5 T. L. It. 2553. 

Computation of lime generally.] — Sec Part III., 

pout. 


Sect. 4. —WEEK. 

68. Sunday to Sunday.] — If it had been from 
Sunday to Sunday it would have been within the 
time, being within one of those weeks which are 
the ordinary measure of time (Wood, V.-O.). — 
Bazaloette t'. Lowe (1865), 3 Lq. liep. 491; 24 
L. J. Ch. 308 ; 3 W, R. 350 ; on appeal, 24 L. J. Ch. 
416 ; 25 L. T. O. S. 76 ; 3 W. R. 390, L. JJ. 

For purpose of Shops Act.] — Shops Act, 1912 
(c. 3), s. 19 (1). 

Week’s notice.]— Landlokd & Tenant, Vol. 
XXXI., p. 438, Nos. 5840, 6841. 


Sect. 6.— DAY. 

Sub-sect. 1. — Meaning of Day. 

69. Day of conviction —May comprise several 
natural days.]- — The Commission day of the 
assizes was the 19th. A prisoner in custody on 
a charge of felony assigned his goods to pltf. 
bo7id fide, & for v.alue, on tlio 20th. He was tried 
& found guilt y on tlie 24th. The record of his con- 
viction, upon which no adjournments were 
entered, stated that he was convicted at the assizes 
held on the 19th : — Held : pltf. did not contradict 
the record by showing that the a8.signor was not, 
in fact, convicted till the 24th, for that the 19th, 
as used in the record, was a legal phrase for a period 
which might comprehend several natural days, & 
the ct. would take notice of a fraction of that period 
for the puriiosc of supporting the assignment. — 
WiiiTAKEU r. WiSBEY (1852), 12 C. B. 44 ; 21 
L. J. C. P. 116 ; 19 L. T. O. S. 156 ; 16 J. P. 344 ; 
16 Jur. 411 ; 6 Cox, C. C. 109 ; 138 E. R. 817. 

A nnotatwns : — Refd. Preston v. Peeke (1853), 31 L. T. O. S. 

11. V. Roberta (1873), L. K. 9 Q. B. 77. 


70. Residence required for number of days — 

Whether residence for part of day sufficient — 
During period.] — Under directions in a will that the 
cestuis que trust should reside or keep up a suitable 
establishment at D., so as to keep it clean, neat, 
&- well aired, & that the tenant in possession, who 
should be of full age, should reside at 1). for the 
period of six months in each year, from Jan. 1 
in one year to Jan. 1 in the next year, or in default 
should suffer a forfeiture ; & that if he were a 
Member of Parliament, residence at D. for at least 
three months, including occasional residence during 
I’arliament, & keeping up a suitable establishment, 
should be equivalent to the residence for six months 
in the year, before required : — Held : (1) a personal 
presence at D. was required for a period amounting 
in the aggregate to six lunai* months in the year, 
subject to the proviso as to the tenant in possession 
being a Member of Parliament ; (2) residence 

during any part of a day was sufficient to constitute 
residence for the day, & it was not essential that 
the residence should be for a consecutive period. — 
Walcot V. Bdtfield (1864), Kay, 634; 2 Eq. 
Rep. 758 ; 23 J.. T. O. S. 127 ; 18 Jur. 670 ; 2 
W. R. 393 ; 69 E. R. 226. 

Annntnlions : — A» to (\) Consd. Jic Wright, Mott v. Issott, 

[1907] 1 Ch. 231. Apld. Re Vivian, Vivian v. Swansea 

(1920), 3fi T. L. R. 222. 

71. At commencement.] — Two 

persons domiciled in England arrived in Scotland 
about 4 a.m. of .Tuly 1, 1870, remained there until 
July 21, & between 11 & 12 a.m. of that day con- 
tracted a marriage by declaration before a 
registrar : — Held : they had not lived in Scotland 
for twenty-one days next proceeding the marriage, 
& therefore it was invalid. — Lawpokd v. Davies 
(1878), 4 P. D. 61 ; 47 L. J. P. 38 ; 39 L. T. Ill ; 
20 W. R. 424. 

Amwtaiions : — Refd. Bonaparte v. Bonaparte, [1892] I’. 

402. Mentd. O. v. G. (falsely called K.) (1908), 26 

T. L. K. 328. 

72. “ Before evening ” — Any time before sunset.] 

— The directors of a co. ha ving passed a resolution 
forfeiting shares, pui’suant to the arts, of nssocn., 
gave notice that if payment of arrears of calls were 
made before the evening of May 10, 1871, they 
would consent to restore the shares so forfeited. 
A cheque was handed to the company on May 10 ; 
the person who brought it wjis directed to pay it 
into the co.’s bankers, & was furnished wdth an 
authority to them to receive it ; he arrived a 
few minutes after banking hours, but it was duly 
paid in the next day: — Held: the evening of 
May 10 meant any time before sunset, & not the 
end of the usual banking hours. — lie Qur- 
BBADA Co., l/Tl).,Cr.AIlKE’a CASE (1873), 42 L. J. Ch. 
277 ; sub nom. lie New Quebhada Co., IjTI>., 
Clajike’s Case, 27 L. T. 843 ; 21 W. R. 429. 

73. Dally — Whether Sundays Included.]— By 
the South Metropolitan Gas Co.’s special Acts of 
1869, & 1870 provision was made for the public 
testing of the quality of the gas supplied by them 
to their customers. The mode of testing & the 
situation & number of the testing places, wliich 


PART I. SECT. 4. 


m. Factories <£r Shops Act, 1896, 
s. 21 — Meaning of employing for so 
nmny hours “ in any one week ” — 
“ Working week.”] — Tiioword “ week ” 
In the above sect, in eases whore 
einployoc’H are engaged by the week, 
means fiom pay day to pay day — 
that Is, n week of woik — k does not 
mean the jietiod from Hnnday to 
{-Saturday. — Bishop v. lioorKii, [1905] 
V. L. R. 220.— AUS. 


n. Includes Sundays <£• holidays.] 
— lie Aimouft & Onondaga TowNsmp 
(1907), 9 O. W. R. 833 ; 14 O. L. R. 


006.— CAN. 

o. .] — Re Duncan & Midland 

CoRPN. (1908), 16 O. L. R. 132; 11 
O. W, R. 2424.— CAN. 

p. Publication of bye-law — “ Three 
successive weeks.”] — The publication of 
a proposed bye-law In a newspaper 
“ (3ach week for three sncceBslvo 
weeks,” as required by Consolidated 
Municipal Aot, 1903, moans a publica- 
tion once In each of throe sucoosslvo 
periods of seven days, beginning on 
the llrst day of actual publication. — 
Re Riokby & Marlborough Township 
CoRPN. (1907), 9 O. W. R. 503, 930 ; 


14 O. L. R. 587.— CAN. 

PART I. SECT. 6, SUB-SECT. 1. 

Q. Clear days.] — Masters v. Phin- 
NEy^y859). 3 N. S. R. (2 Thom.) 429. 

r. .] — A contract provided 

that ” two days in each week pRf- » 
land sliall have tho water from the N. 
Bpring ” : — Held : tho words ” two 
days *' must bo road in tholr ordinary 
popular signification to moan two days 
of twenty-four hours’ each. — -Dreybr 
V. Letterstedt’s Executors (1866), 
5 S. 97.— S. AF. 
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were to be provided by the co. & to be under the 
control of the Metropolitan Board of Works, 
whose powers subsequently became vested in 
pltfs., the London County Council, were to be 
prescribed by gas refei-ees appointed by the Board 
of Trade, & “ daily ” testings were to be made by 
gas examiners appointed by the Metropolitan 
Board. 

Similar provisions were contained in the special 
Acts of the other metropolitan gas cos. By an 
Act ijassed in 1880, which was applicable to all 
the metropolitan gas cos., the provisions as to 
“ daily ” testings were substantially re-enacted 
by a sect, which provided that a gas examiner 
should, at each testing place, “ make daily ” such 
number of tests as the gas referees should prescribe. 
Other sects gave the Metropolitan Board, as “ the 
controlling authority,” the control & management 
of the testing places. 

There was also a provision in the Act of 1809, 
which was to be read with the Act of 1880, defining 
“day” as twenty-four hom-s, beginning at 
1) o’clock in the forenoon of one day & ending at 
9 o’clock in the foit'noon of the next. The 
practice under these Acts until 1902 had been 
to test on week days only : — Ueld : the words 
‘‘ daily ” in tlie Act of 1880 must bo construed 
literally, as including Sundays, & the previous 
jiractice under that & the earlier Acts was not 
sutlicieut to justify the ct. in departing from 
that literal construction ; &, accordingly, the gas 
examiners appointed by the London County 
Council were* entitled to test on Sundays the gas 
supplied by the co. — LONDON COUNTY CoUNCTD v. 
South Metropolitan Gas Co., [1901] 1 Ch. 70 ; 
73 L. ,T. Ch. 130 ; 89 L. T. 018 ; 08 J. P. 5 ; 52 
W. K. 101 ; 20 T. L. K. 83 ; 48 Sol. .To. 99 ; 2 
L. G, R. 101, C, A. 

AnvoUdimi : — Consd. SaliHitiiry & Fordingbriilgc Drainage 

Di'-Ulot Hoard r. Souttieru TannlngCo. (1U20), Ltd., [11)271 

2 K, B. 566. 

74. “ Any working day ” — Exclusion of Sundays 
& holidays.] — In 1884 a local authority, the 
l>redecc‘Shors in title of clefts., were empowered 
by a special Act to construct a reservoir, & for 
that purpose to divert a stream, wliich fed a water- 
course that flowed for some distance across pltf.’s 
lands & supplied a co., his lessees, with water for 
the purjioses of their works. Sect. 8 of the Act 
provided that the local authority should permit 
” the owners, lessees, & occupiers ” of the works 
to take compensation water along the water- 
course not exceeding a specified cpiantity “ diming 
any working day,” imposed liability to damages 
on the local board if they failed to permit the due 
quantity of compensation water to flow into 
the watercourse. In 1890 the co. ceased to use 
their works A subsequently dismantled them 
surrendered their lease to pltf. Meanwhile the 
watercourse gradually fell into disuse & groat 
disrepair, its banks became broken down in places, 
so that the water escaped & did not reach the 
site of the works ; & in 1909 defts. diverted the 
stream & prevented water from flowing into the 
watercourse. In an action by pltf. claiming a 
declaration of his right to tlie compensation water 
under the Act & an injunction to restrain defts. 
from diverting or interfering with t he flow of water 
to the watercourse ; — Held : ” any working days ” 


AND Divisions of Time. 


meant the days of the week other than Sundays 
& holidays. — ^^Hanbury v. Llanfrechfa Upper 
Urban District Council (1911), 75 J. P. 307 ; 
9 L. G. R. 360. 

75. Computation of demurrage — Carriage on 
railway--** Forty-eight hours.”] — In calculating 
the period of forty-eight hours the whole of each 
day, excluding Sunday but including the time after 
1 p.m. on Saturday, was to be counted. — I jAN- 
cashire & Yorkrihre Ry. Co. v. Swann. [1910] 
1 K. B. 263 ; 85 L. J. K. B. 694 ; 114 L. T. 517 ; 
32 T. L. R. 188 ; 60 Sol. .To. 496. 

Carriage by sea.] — 6'ee, generally y Shipping, 

Vol. XLI„ pp. 566-570, Nos. 3910-3998. 

Distress — Prohibited periods .] — See Distress, 
Vol. XVITI., pp. 310, 311, Nos. 45.5-463, 

Sale after expiry of five whole days.] — 

See Distress, Vol. XVIII., p. 351, Nos. 883-885. 

Marine insurance policy — ** For — days after 
arrival.”] — See Insurance, Vol. XXTX., j>. 137, 
Nos. 903, 004. 

‘‘Clear days” — Implied by ‘‘at least .”] — See 
Part III., Sect. 3, sub-sect. 2, F., pos/. 

Fractions of day.]— Part 111., Sect. 6, 'post. 

Days exclusive or Inclusive.] — Sec Pait III., 
Sect. 2, post. 


Sub-sect. 2. — Last Day of Period. 

76. Whole of last day allowed.] — Deft, whose 
time for pleading expired on tlie 26th, on the 24th 
took out a summons for further time to plead, 
rt'turnable on the 25th ; this summons not being 
attended, another summon.s was taken out, return- 
able on the 26th, wliich having been dismissed on 
the afternoon of that day, pltf. on the same day 
signed judgment : — Held : the judgment was 
irregular, deft. b(4ng entitled to the whole of the 
26th to deliver his pk'as. — Evans v. Senior (1850), 
4 Exch. 818 ; 19 L. J. Ex. 159 ; 14 L. T. O. S. 422. 

77. .] — Although the last time of payinent 

of money by force of a condition, is a convenient 
time in which the money may be counted before 
sunset ; yet if the tender be made to him \vho 
ought to receive the money, at the place spocilied, 
at any time of the day, A he refuse it, the con- 
dition is saved forever, & the mtgor., or obligor, 
etc., need not make a tender again before the last 
instant.— Wade’s Case (1601), 5 Co. Rep. 114 a; 
77 E. R. 232. 

Annotaiwns : — Befd. Laucasbiro v. KelllnffW'orLb (1700), 

1 Ld. Kaym. 686 ; Startup v. Macdonald (ISIll), b Man. 

& G. 593. Mentd. CaisC of Mixed Money (1005), 2 State 

Tr. 113 ; A.-G. v. Lade (1715), Park. 57 ; Botterbeo v. 

Davis (1811), 3 Camp. 70 ; Dean v. James (1833), 4 B. & 

Ad. .546 ; Isberwood r. VVliitmore (184 3), 11 M. & VV. 347 ; 

Re Farley, Ex p. Danks (1852), 1 W. II. 57. 

78. Unless act cannot be completed on last 

day.] — A bond conditioned to be at such a place 
ou such a d.iy, to choose arbitrators, etc., is not 
performed by an attendance at the last instant. — 
Edmunds v. Marks (1597), Cro. Eliz. 519 ; 78 
E. R. 705. 

Payment of rent .] — See Landlord & 

Tenant, Vol. XXXI., pp. 232, 233, Nos. 3718- 
3726. 

Expiration of notice to quit .] — See Land- 
lord & Tenant, Vol. XXXI., p. 541, No. 6880. 

Whether Included In computing period.] — See 
Part 111., post. 


t. Ninely days dt three months not 
equivalent terms .] — Halifax Coufn, v. 
Clusen (1886), 18 N. S. H. (6 It, & G.) 
621 ; 6 C. L. T. 642.-— CAN. 

a. Includes Sundays.] — An ogi'oo- 
ment to pay for the rental of certain 
inacbJnory at $62 per day Includes 


imdays tu tbc absouoe of a contrary 
xpression of intention. — Perry r. 
iRAMtON (1U14), 26 O. W. It. 560; 
O. W. N. 100 : 32 O. L. R. 04. — CAN. 


PART I. SECT. 5, SUB-SECT. 2. 

76 i. Whole of last day allowed .] — 


Proudfoot V. Bush (1862), 12 C. P. 
52,- -CAN. 

76 ii . Whei'e a no1,e was made 

payable “ in the month of Oct.” 
Oct. 31, was deemed to be the day of 
payment. — IJ eukks v. Van Wyk 
( 1844), 2 Men. 282.— S. AF. 
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Sect. 0.— HOUR. 

See Statutes (Definition of Time) Act, 1880 
(c. 9) ; Summer Time Acts, 1922 (c. 22) ; 1925 
(c. 61). 

79. Afternoon— Noon till evening.] — What is 
afternoon ? It may mean any time between 
noon & midnight but its ordinary meaning is from 
noon till evening (Eaule, J.). — R. v. Knapp (1853), 
2 E. & R. 447 ; 22 L. J. M. C. 189 ; 21 L. T. O. S. 
138; 17J. P.509; 1 C. L. R. 443 ; 118 E. R. 834 ; 
m/h iiom. R. v. BucKiNGiiAMsiimE .TJ., 17 Jur. 
630 ; 1 W. R. 385. 

80. Whether Greenwich or local time meant — 
Sitting of court.] — The time appointed for the 
sitting of a ct. must be understood as the mean 
tinie at the place where the ct. sits, & not Green- 
wich time, unless it be so expressed. — Curtis v. 
Makch (1858), 3 n. & N. 8(56 ; 28 L. J. Ex. 36 ; 
32 L. T. O. S. 149 ; 23 J. P. 063 ; 4 Jur. N. S. 
1112 . 

Annolalivn Refd. Irvviu v Grey (18G7), L. 11. 2 11. 1.. 20. 


81. Lighting up — Local Government Act, 

1888 (o. 41).] — The expression “ sunset ” in Local 
Government Act, 1888 (c. 41), s. 85, is not an 
expression of time within Statutes (Definition of 
Time) Act, 1880 (c. 9), & a bicyclist is not com- 
pelled under Local Government Act, 1888 (c. 41), 
8. 85, to light liis lamp an houi* after sunset accord- 
ing to Greenwich mean time, but according to the 
time of sunset as it varies at different j)laces in 
England. — Gordon v. Cann (1899), 68 L. J. Q. B. 
434 ; 80 L. T. 20 ; 63 J. P. 324 ; 15 T. L. R. 165 ; 
43 Sol. Jo. 225 ; 47 W. R. 269, D. C. 


Sect. 7.— TERMS AND SITTINGS OF PUBUC 

BODIES. 

Law Courts.] — See Supreme Court of Judicature 
(Consolidation) Act, 1925 (e. 49), s. 223 ; R. S. C., 
Ord. 63 ; Statutory Rules Orders, 1916, No. 004. 

Judicial notice of sittings.] — See Evi- 
dence, Vol. XXII., p. 143, Nos. 1190, 1191. 


Part II. — Sundays and Holidays. 


Sect. 1.— IN GENERAL 

See Rank Holidays Act, 1871 (c. 17 ) ; Hobdays 
ext ension Act, 1875 (c. 13) ; Factory & Workshops 
Act, 1901 (c. 22), s. 156 (1); Shops Act, 1912 
(c. 3), 8. 19 ; Statutory Rules & Orders, 1916, 
Nos. 195, 414, 505 ; R. S. C., Ord. 63. 

82. Saturday — Not holiday within exception 
clause.] — I cannot accept defts.’ view that 
Satm'day s sliould be treated as holidays witliin the 
exception clause (Kennedy, J.). — Akt. Ingle- 
wood V. Millar’h Karri .Iarraii Forests, 
Ltd. (1003), 88 L. T. 559 ; 19 T. L. R. 405 ; 9 
App. M. L. C. 411 ; 8 Com. Cas. 190. 

83. Sunday — Whether dies non at common 
law.]— At common law Sundav is not a dies non . — 
Child v. J^iowARUS, |l909j 2 K. B. 753 ; 78 L. .1. 
K. B. 1061 ; 101 L. T. 422 ; 25 T. li. R. 700 ; 73 
J. B. Jo. 337. 

Observance of Sundays & holidays.]— Nco 

Sect. 2, jjost. 

Computation of time when holidays intervene.] — • 
Sec Part III., Sect. 4, post. 

Computation of time when period ends on holiday.] 
— See Part HI., Sect, 5, post. 

Effect of holidays on computation of weekly 
earnings.]— M aster & Servant, Vol. XXXIV., 
p. 421, No. 3453. 

In computation of demurrage .] — See Shipping, 
Vol. XLl., p. 575, Nos. 3985-3991, 


Sect. 2 .— OBSERVANCE OF SUNDAYS AND 
HOUDAYS. 

Sub-sect. 1. — In Op:neral. 

84. What acts permitted — General rule.] — 

Rawlins v. West Derby Overseers, No. 134, 
j>ost. 


85. Selling meat.] -Selling nu‘at on a 

Sunday no offence at common law. — R. v. 
Rrotherton (1724), 2 Stra. 702 ; 2 Sivss. Cas. 
K. B. 224 ; 93 E. R. 794. 

Annotatiom : — Refd. Smith v. Spariow (1827), 4 Bing. 81 ; 
Lllley V. Bonnott (1888), 5 T. L. II. 156. 

Under Sunday Observance Act, 1677 

(c. 7 ).] — See Food & Drugs, Vol. XXV., p. 131, 
Nos. 514, 515. 

Under bye-law.] Sec Sub-sect. 3, 

post 

86. Sale of goods — Sale by private con- 

tract.] — A sale; of goods made on a Sunday, 
which is not made in the exercise of the ordinal y 
calling of tlie vendor, or Ids agent, is not void at 
common law, or by Sunday Observance Act , 1077 
(c. 7). _ 

To bring this case within Sunday Observance 
Act, 1677 (c. 7), we must pronounce that either 

D. or H. worked witliin their ordinar y callings on 
the Sunday. But the sale of horses by private 
contract was not D.’s ordinary calling, nor was it 
H.’e, liis calling was that of a horse auctione(‘r, 
& he was not within his ordinary calling in selling 
this horse by private contract (Mansfield, C..T.). — 
Drury v. Dep^untaine (1808), 1 Taunt. 131 ; 127 

E. R. 781. 

Annotations : — Dbtd. Smith v. Sparrow (1827), 4 Bing. 81. 
Apld. Bogblo V. Lovl (1830), 1 Cr. fc J. 180. Reid. Blox- 
Bomt) V. WiillairiH (1824), 3 B. & C. 232 ; i’euuoll v. lUdler 
(1826), 5 B. & C. 406. 

Sale of intoxicating liquors .] — See Intoxi- 
cating Liquors, Vol. XXX., pp. 72, 94-96, Nos. 
572-575, 724, 730-733. 

87 . Appointment of overseers.1 — K. v. 

Bridgewater Overseers (1771), 1 Cowp. 139; 
98 E. R. 1010 ; sub nom. Anon., Lofft, 018. 

Annolatiims H. v. Groat Marlow (1802), 2 lOabt, 

244 ; Penney v. Slade (1830), 1 Am. 5.30. 


PART I. SECT. 6. 

b. I’niic for hotdvng sale — Maintain 
stuiukird time stipulated by statute — 

carried end at local time irrcQular.] 
— (JuKAT West Life Assurance Co. 

(1000), 2 Sask. L. K. 158.— 

CAN. 

c. Suimt iP svnrisc,] — The tlmoB 
of Himsct 6c eunrlse ate the limes at 

, i. ^ at the loc^/s 

of tlio alleged offence, & not the times 
at which it sets & rises at Greenwich. — 


day, was a sufficient corapllanco wltli 
the terms of the tnist deed the word 
hour ” merely referring to the period 
of the day . — lie Wemmkh Goi.n Mining 
Co., Ex p. Albu (1800), 0 H. C. 0. — 
S. AF. 

PART II. SECT. 1. 

e. Sittinys of court.] — 'Where a 
ct, was by statute bound to sit on a 
certain day in each week unless 
Christmas Day, Now Year’s Day, or 


MacKinnon v. Nicolson, [1016J 
S. C. (J.) 6 ; 53 Sc. L. R. 260 ; (1016] 
1 S. L. T. 115 ; 7 Adam, 713.— SCOT. 

d. Notice of mceiing,] — The trust 
deed of a co. stipulated that a notice 
calling an extraordinary meeting of 
Hharcholders should specify the pjaco, 
th(‘ day & the hour of mooting : — Held : 
notice that such a meeting would bo 
held on a certain date “ Immediately 
after the ordinary general meeting 
convened lor 12 o'clock on the same 
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Part II. — Sundays and Holidays. 


88. — - Enlistment of soldier.]— An enlist- 
ment, valid in other respects, is not invalid because 
made on a Sunday. — Wolton v. Gavin (1850), 10 
Q. B. 48 ; 20 L. J. Q. B. 73 ; 15 Jur. 329 ; 117 
E. R. 704 ; 82 th vom. Walton v. Gavin. 10 
L. T. O. S. 300 ; 14 J. P. 722. 

Annotations : — Mentd. Wolton d. Freeze (1851) 18 L T 

O. S. 158 : K. v. llobertB (1878), 38 L. T. G'JO. 

KllUng game.] — See Game, Vol. XXV., 

p. 349, Nos. 11, 12. 

Legal proceedings.]— Nee Sub-sect. 4, post. 

Notice to quit.]— Nee liANDLoBD & Tenant, 

Vol. XXXI., p. 440, No. 5857. 

89. Permission to enter premises — “ At con- 
venient time ” — Sunday not convenient time.] — 
Kent’s (Earl) Case (1588), Gouldsb. 76; 75 
E. R. 1006. 


9(). Denial on Sunday — Not act of bankruptcy.] — 

Denial on a Sunday not an act of bkpey. — p. 
Preston (1813), 2 Ves. & B. 311 ; 35 E. R. 338 ; 
8uh nom. Re Preston, Ex jj. Preston, 2 Rose, 21, 

L. C. 

91. Admission to place of recreation — Prohibi- 
tion by charter of incorporation —Proposal to admit 
on Sunday by membership ticket — Proposal ultra 
vires charter.]— A chaider of incorporation was 
granted to the co. on condition that no person 
sliould be admitted to the co.’s building or grounds 
on tlio Ijord’s Day in consideration of any money 
payment, whether made duvctly or indirectly, 
uuiesa the sanction of the legislature should have 
been obtained. The co. having obtained an Act 
of Parliament authorising their directors to agree 
with the proprietors of any shares or stock for the 
conversion thereof into tickets of admission for 
life oi- ^'ears for such proprietor or his nominee, but 
]irovKUng tliat nothing therein contained should 
r(‘hev(' the co. from any condition contained in the 
eliarti'r, advejlisements were issue by the din'ctors, 
offering to acc(;pt the surrender of shares in 
exchange for tickets of admission for a term 
limited, to b(j made out to bearer, A to be avail- 
able* for Sundays as well as ordmar>' days IleJd : 
the admission of any person on Sunday by means 
of such a ticket as proposed would occasion a 
forfeiture of tlie co.’s charter ; A upon bill filed 
by a sharcholdi'r, the co. was restrained from 
accepting a surrender of any share.s in exchange 
for such tickets of admission. — Rendaj.l n. 
Guvstal Palace (’o. (1858), 4 K. A J. 326; 27 
E. J. Ch. 397 ; 31 L. T. O. S. 51 ; 22 J. P. 321 
6 W. R. 416 ; 70 E. R. 13(). 

Aniwtdliov : — Mentd. .l(‘nkln v. rhurmucculical Sec. of 
C.ieat Oiitain, (1U21] 1 Ch. 392. 


Sub-sect. 2.— Sunday Observance Acts. 

A. In General, 

See Sunday Observance Act, 1677 (c. 7) ; Sunday 
Observation Prosecution Act, 1871 (c. 87). 

92. Application of Act — Contract not completed 
on Sunday — Goods delivered In ensuing week.] — 
A. not knowung that B. was a horse dealer, made 
a verbal bargain with him on a Sunday for the 
purchase of a horse. The price, which wa.s above 
^TO, was then specified, A B. warranted the horse 
to bo sound. It was not delivered, however, until 
the following Tuesday, when the money was paid ; 
*— // eld : ( 1 ) there was not any complete contract 


until the delivery of the horse, A consecpicntly 
that the contract was not void within Sunday 
Observance Act, 1677 (c. 7), s. 2 ; (2) assuming it 
to bo void, the purchaser having no knowledge 
of the fact that the vendor was exercising Ms 
ordinary calling on the Sunday, had not been 
guilty of any breach of the law, A therefore was 
entitled to recover back the price of the horse. — • 
BLOX.SOME V. Wilijams (1821), 3 B. A 0. 232; 
5 Dow. A Ry. K. B. 82 ; 2 L. J. O. S. K. B. 224 ; 
107 E. R. 720. 

Annotations : — .4s<o (1) Refd. B(‘Rbier. Lovl (1830), 1 Cr. &J. 

180. As to (2) Cousd. Ke Mahmoud & Ispahanl, [1921] 

2 K. B. 716. Refd. Brlghtinan v. Tate, [1919] i K. B. 

463. (ienerally, Refd. Founell v. Kidlor (1826), 5 B. & C. 

406 : Sinltli V. Sparrow (1827 ), 4 Bing. 84 ; Elder v. Kelly 

(1919), 88 L. .1. fc. B. 1253. Mentd. Whltbam & Butter- 

worth V. Bindley (1920), 37 T. L. R. 75. 

93. Contract entered Into on Sunday — 

Character of acts.] — A contract entered into on a 
Sunday, in tlio making of which eitlier party is 
ex(‘rcismg his ordinary calling, is void, under 
Sunday Observance Act, 1677 (e. 7), A it is of no 
conse(}U(‘nce whether the act be done openly 
or concealedly, or wliether it be an act of work 
A labour or not. — Fennell v. Ridler (1820), 
5 B. A C. 406 ; 8 Dow. A R5^ K. B. 204 4 L. J. 

O. S. K. B. 207 : 108 E. R,. 151. 

Annotations Apld. Hmlth 0. .Sparrow (1827), 4 Bmg. 81. 

Refd. Begble v. Levi (1830), 1 Cr. & J. 180. 

94 . — ™ Drawing bill of exchange.] — Where, 
in an action by an indorsee against an accejdor of 
a bill of exchange, it appeared (hat the bill was 
drawn on a Sunday : — Held : the bill was not void 
under Sunday Observance Act, 1677 (c. 7). — 
Beubje Le\t (1830), ] Cr. A .T. 180 ; 1 Tyr. 
130 ; 9 L. J. O. S. Ex. 51. 

95. Where consideration executed — Pro- 

perty In chattels passed.]— Scarfe v . Morgan, 
No. llljjio.st. 

96. Delivery & acceptance on Sunday — 

Previous parol contract.] — Qu. : wlu'ther Sunday 
Observance Act, 1677 (c. 7), avoids a previous 
parol contract for the sale of goods, where the 
delivery A acceptance take place on a Sunday. — 
Beaumont v. Bkengeki (1847), 5 C. B. 301 ; *136 
E. K. 893. 

Ann-otaUons : — Mentd. MaTvjn v. Wulliu'f* (1856), 2 ,Tur. 

N. 8. 689 ; Cusack r. ]{«»hmson (1861), J B. A' 8. 299. 

97. Sale by agent.] —On an mbu’niation under 
Sunday Observance Act, 1677 (c. 7), it was proved 
that at 1.20 p.m. on Sunday, May 13, 1906, several 
persons went to applt.’s sliop A purchased oranges, 
sweets A eggs. At 1.30 p.m. a child purchased 
some currants A a youth tobacco. A yiolico con- 
stable who was watching went into the shop A 
saw a young man, wlio was m charge of the shop, 
A tlie latter made a communication to him about 
applt. The young man was a railway clerk, A 
was seventeen years of age. The shop remained 
open until 10 p.m. lie saw applt. on May 14, 1906, 
on the subject, A he replied that he was doing 
notliing wrong so long as he himself kept away from 
the shop. In cross-examination the witness said 
that aj)[)lt., in addition to the shop where he carries 
on business as a grocer A general dealer, was a beer 
Ditailer at Barnsley. lie was also a cycle repairer. 
TJie justices convicted applt. : — Held : the con- 
viction was good. — Connor Quest (1906), 96 
L. T. 28 ; 713. R. 62 ; 21 Cox, C. C. 345, D. C. 

.] — See. also. No. 123, post. 

98. Sale unlawful under Act — Whether bar to 


uuy oLhor legal holiday, Hhoiild 
upon such day :—IIcld : a day 
elaimed by tbc Goveruor-Oeiicral 8. 
idoutenuut-Governor as a holiday 
a general public thaukBgivhig ^\^ 
letfal holiday wdthlu the Act, & th 
was not bound to sit upon such a da 


Diublkk r. Fry (1901), 35 N. B. 1!. 
282.— CAN. 

PART II. SECT. 2, SUB-SECT. 2.— A. 

f. Meaning of “ law.”] — The word 
“ law ” used lu the excm»tion In Lord’s 
Day Act (Dom.), s. 8, means such 


oouuuoii law & Imperial Statutes iu 
force in Manitoba at the date of the 
Act & thereafter . — lie Act to Amend 
THE Lord’s Day Act, [1923] 3 D. L. IL 
495 ; 49 CJau. Grim. Gas. 143 ; 33 

Mau. L. R. 197 ; [1923] 2 W. W. It. 
520.~OAN. 
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Time. 


Sect. 2. — Observance of Sundays and holidays : Sub- 
aect. 2^ A. & B. (a) i., ii. (5), (c), & C. (a).] 

conviction for adulteration.] — Though the effect of 
a contravention of the Sunday Observance Act, 
1677 (c. 7), upon a contract of sale is to avoid it, 
in the sense that it cannot be sued upon in a civil 
action, it does not avoid it so far as to relieve the 
seller from liability to prosecution if the article 
sold, being an article of food, was adulterated. — 
Eldeb V. Kelly, [1919] 2 K. B. 179 ; 88 L. J. 
K. B. 1253 ; 121 L. T. 94; 83 J. P. 166; 35 
T. L. B. 391 ; 17 L. G. B. 413 ; 20 Cox, C. C. 400, 
D. C. 


B. Matters within Purview of Acts. 

(a) “ Exercise of Ordinary Calling,” 
i. In General. 

See Sunday Observance Act, 1077 (c. 7). 

99. “Carrier” — Driver of van.] — The driver 
of a van travelling to & from London So York, 
is a earner within Sunday Observance Act, 1627 
(c. 4), & liable to be competed in the penalty of 20e. 
for travelling on the Lord’s Day. — Ex p. Middleton 
(1824), 3 B. & ft 164 ; 2 L. J. O. S. K. B. 220 ; 107 
E. 11. 695 ; »ub nom. R. v. Middleton, 2 Dow. & 
Ry. M. C. 412 ; 4 Dow. & Ry. K. B. 824. 

100. Driver of stage coach.] — The driving 

of a stage coach on Sunday is not prohibited by 
Sunday Obseiwance Acts, 1027 (c. 2) or 1077 
(c. 7). — Sandiman V. Bheacii (1827), 7 B. & C. 96 ; 
9 Dow. & Rv. K. B. 790 ; 5 L. J. O. S. K. B. 298 ; 
108 E. R, 661. 

Annotations: — Consd. R. v. Nevill (184G), 8 Q. B. 452. 

Refd. Bcgblc V. LevJ (1830j, 1 Or. & J. 180 : R. v. Clewoilh 

(1804), 4 B. &: S. 927. Mentd. Poate r. Biokcn (1834), 1 

Cr. M. &K. 422 ; Kitchen v. Shaw (1837), 6 Ad. & El. 729; 

Y'hituiore v. WenJook Town Clcik, Hnseoll lu Downes, 

Bowen v. Willlains (1843), 13 L. J. C. P. 55 ; Elhott v. 

Bishop (1854), 10 Eioh. 4 90; R. v. Payne (1866), 14 

W. R. 661 ; TUlniamis v. S.S. Knutsford, [1908] 2 K. B. 

385. 

101. Solicitor.] — Peate v. Dickens, No. 110, 
post. 

102. Railway porter.] — R. v. Sutcliffe (1850), 
14 J. P. Jo. 68. 

103. Farmer.] — (1) A farmer is not within 
Sunday Observance Act, 1677 (c. 7), s. 1, which 
enacts that “ no tradesman, artificer, workman, 
labourer, or otlrer person whatsoever, shall do or 
exercise any wordly labour, business, or work of 
thc'ir ordinary callings upon the Lord’s Day, or any 
part thereof, works of necessity So cliarity only 
excepted ” ; So inflicts a penalty recoverable 
before justices of the peace. 

(2) Scmble : the term “labourer” in this 
section extends to an agricultm’al labourer. 

(3) Conccssuni : whether haymaking is a work 
of necessity is a ciuestion of fact on which tlic 
finding of the justices before whom a party is 
convicted under this sect, must be taken as con- 


clusive. — R. V. ClbwoetH (1864), 4 B. & S. 927 ; 
3 New Rep. 422 ; 9 L. T. 682 ; 28 J. P. 261 ; 
122 B. R. 707 ; sub nom. R. v. Silvester, 33 
L. J. M. C. 79 ; 10 Jur. N. 8. 3(30 ; mb nom. 
Cleworth V. Leigh JJ., 12 W. R. 375. 

Annotations As to (1) ApM Palmer f- Snow, [1900] 1 
Q. B. 725. Generally fJUsxAA. Gunnestad v. Price, Full- 
more v. Walt (1875), L.R. lOExoh.65 ; R. v. Yatoe (1883 , 
48 J. 1*. 102; Knutsford (Owners) v, Tillmanns (1908), 
99 L. T. 399. 

104. “ Labourer * * — Agricultural labourer.] — 

R. V, Cleworth, No. 103, ante. 

105. Barber.] — A hairdresser is not within 
Sunday Observance Act, 1677 (c. 7), s. 1, wliich 
provides that “ no tradesman, artificer, workman, 
labourer, or other person whatsoever, shall do or 
exorcise any wordly laboui*, business, or work of 
their ordinary callings, upon the Lord’s Day.”-— 
Pai.mer V. Snow, [1900] 1 Q. B. 725 ; 69 L. J. 
Q. B. 356 ; 82 L. T. 199 ; 64 J. P. 342 ; 48 W. R. 
351 ; 16 T. L. R. 168 ; 44 Sol. Jo. 211 ; 19 Cox, 

O 475 D. C. 

106. Holder of refreshment house licence.] — 

The mere fact that a person is the holder or a 
refreshment house licence does not exempt him 
from the operation of Sunday Observance Act;, 
1677 (c. 7). — Amoreite v. James, [1915] 1 K. B. 
124 ; 84 L. J. K. B. 563 ; 112 L. T. 167 ; 79 J. P. 
116 ; 31 T. L. R. 22 ; 59 Sol. Jo. 162 ; 13 L. G. R. 
598 ; 24 Cox, (^. 510, D. C. 

Annotation: — Refd. Slater v. Evans, [1916] 2 K. B. 403. 

107. “Tradesman” — Amusement caterer.] — 
Applt. carried on t he business of an arnuseraent 
catnriT on weekdays So Sundays at premises where 
any one who chos<‘ played at certain games, paying 
applt. for the use of the implements employed in 
tlie games. In the event of a player achieving 
a certain result he received an article from ap])lt. 
Shooting at targ<‘is also took place on the premises, 
the gmis or rifles, used for the purpose being 
loaded with cartridges, wliich were supplied by 
applt. for payment in money ; — Held : applt. 
was a “ tradesman ” within Sunday Observance 
Act, 1677 (c, 7), 8. 1, k, was therefore liable to bo 
convicted under that sect, for having exercised the 
business or work of his ordinary calling upon a 
Sunday. — Hawkey v. Stirling, [1918] 1 K. B. 
63 ; 87 L. J. K. B. 112 ; 117 L. T. 724 ; 82 J. P. 
17 ; 34 T. L. R. 18 ; 16 L. G. R. 52 ; 20 Cox, C. C. 
119, D.C. 

ii. What Acts arc pursuant to Ordinary Calling. 

See Sunday Observance Act, 1677 (c. 7). 

108. Horse auctioneer— Sale of horses by private 
contract.]— Drury v. Defont aine, No. 86, ante. 

109. Farmer & labourer— Contract of hiring.] - 
Sunday Observance Act, 1677 (c. 7), s. 5, enacts, 
that no tradesman, artificer, workman, labourer, 
nr n.TJv oerson whatsoever, shall do or exercise any 


PART II. SECT. 2, SUB-SECT. 2.— 
B. (a) i. 

g. General rule. ] — To avoid a 
contract made on Simday, under 
29 (!ar. II, c. 7, It muni be shown that 
it was In the ordinary oalling of the 
person making It.- — B rttidnk v. Hamil- 
ton (1840), 6 O. S. 105.— CAN. 

403 i. Farmer.] — Deft, was convicted 
under 8 Vlct. c. 45, for that bo did, 
on Sunday, work at his ordinary c.alllng. 
Inasmuch as he & his men did make & 
haul in hay on the said day : — Held : 
the conviction must bo quashed, jib not 
Bhowlng any offenoe within the statute, 
for deft, was not alleged to he of, nor 
to have worked at, any particular 
calling. — II espeler v. BhaW (1858), 16 
U. 0 K. 104.— CAN. 

108 ii. — — .] — Hamken V. Mott 
( 1903), 5 Terr. L. R. 400.— CAN. 


103 iii. -.] — R. 1’. Sam Bow 

(B. C.). 11919] 3 W. W. K. 315; 31 Can. 
CTim. Cas. S69. — CAN. 


106 1. Iloldcr of refreshment house 
icence .] — A Bale of apples & candy on 
iimday by a licensed restaurant i)ro- 
)ricior to two police offleers who took 
he eatables away from the Bcller’B 
jremlsos without consuming them : — 
fcld : to be prohibited by Lord’s Day 
let, R. S. a, 1096, c. 153.— R. v. 
iKNT, [1925] 1 D. L. R. 1117 ; [1925] 
, W. W. R. 315 ; 43 Can. Crim. Cae. 
i61 ; 21 Alta. L. U. 105. — CAN. 


h. Oixnng nr taking in security .] — 
The giving or taking In Beciirity on 
Sunday is not void os a buy lug or 
sellmg. — W ilt v. Lai (1850), 7 U. C. R. 
535.— CAN. 

k. Druggist.] — R. v. Howaetii 
(1873), 33 U. 0. R. 637.— CAN. 


1. “ 2'rademmn .” ] — Speaking gcnc- 
ally, a tradesman who sells his wares 
tn Simday violatOB the law. — B* y- 
IB u f! Ir AlX. — CAN. 


m. Agrertnent f>tr lien.] — An ogiyo- 
meut made on a Sunday by a ranker 
for a lion on horses agisted by him 
within the work of Jil« ordinary calling 
is void under Dominion Act, b. 5.— 
lie Jorgenson, [1923] 2 W. W. R. 
600 ; 17 Sask. L. R. 52.— CAN. 


PART II. SECT. 2. SUB-SECT. 2.— 
B. (a) ii. 

n. tinU of timber .] — Where A. had 
rcHjcJved mmiey on tin agreement to 
deliver timber to B. which ho after- 
wards refused to deliver, & was 
by B. to recover the money back, it ifl 
no defence to show that the agree- 
ment w'oe made on a Sunday, & there- 
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wordly labour, business, or work of their ordinary 
calling on the Lord’s Day, & subjects parties 
offen^ng to a penalty ; — Held : this statute only 
prohibits labour, business, or work done in the 
course of a man’s ordinary calling, &, therefore, 
a contract of hiring made on a Sunday between a 
farmer & a labourer for a year, was valid, & a 
service under it conferred a settlement. — R. v. 
Whitnash (Inhabitants) (1827), 7 B. & C. 696 ; 
] Man. & Ry. K. B. 452 ; 1 Man. & Ry. M. C. 177 ; 
0 L. J. O. S. M. C. 26 ; 108 E. R. 845. 

AnnotcUions : — Refd. Beffliie v. Levi (1830), 1 Cr. & J. 180 ; 
poate V. Dickens (1834). 3 Dowl. 171 ; Wollon v. Gavin 
(1850), 20 L. J. Q. B. 73. 

110. Solicitor — Undertaking liability for client.] 

— An attorney is not within Sunday Observance 
Act, 1677 (c. 7), s. 1, which prohibits certain 
persons from doing any work of their ordinary 
calling on the Lord’s Day. 

An attorney who acting on behalf of his client 
agrees to become personally responsible for part 
of the debt owing by the client does not thereby 
do any work of his ordinary calling within the 
meaning of that Act. — Peate v. Dicklens (1834), 

3 Dowl. 171 ; 1 Cr. M. & R. 422 ; 6 Tyr. 116 ; 4 
L. J. Ex. 28. 

Annotalion. — Refd. 11. v. Lloyd (1852), 19 L. T. O. S. 263. 

111. Farmer — Letting out stallion to cover mare.] 
— Pltf. Hcmt a mare to deft, a farmer, to be covered 
by a stallion belonging to him ; the contract 
was performed on a Sunday. Deft, afterwards 
claimed to detain tlu^ mare until he was paid a 
sum of money, wliicli consisted of tlie fee duo on 
that occasion, «Sc also of other moneys duo to deft, 
on the general account: — Held: (1) deft, w^as 
entitled to a lien for the costs of covering the 
mare ; (2) this was not a contract within Sunday 
Observance Act, 1677 (c. 7), s. 1, it not being made 
in the exercise of deft.’s ordinary calling ; & even 
if it were, the contract having been executed, the 
lien would attach ; (3) the claim by deft, to retain 
the mare in respect of two sums, for one of which 
the lien could not be supported, was not a waiver 
of his lien as to the other, nor did it dispense 
with the necessity of a tender of that sum. 

If the contract is executed, iSc a property either 
special or general has pa.ssed thereby, the property 
must remain ; & on that ground also, this lien 
would be supported, though it were or might have 
been illegal to have performed this ojieration on a 
Sunday (Pahke, B.). — Scauve v. Morgan (1838), 

4 M. & W. 270 ; 1 Horn. H. 292 ; 7 L. J. Ex. 
324 ; 2 .lur. 569 ; 150 E. R. 1 130. 

Annolatiom : — As to (1) Refd. Jackson r. Cummins (1839), 
6 M. & W. 342 : Beaumont r. Bi-ougerl (1847), 5 C. B. 301 ; 
Skinner r. Lambert (1850), 16 L. T. O. S. 244 ; Short v. 
Morcicr (1851), 20 L. J. Ch. 289 ; Weeks v. Goode (1859), 
6 O. B. N. S. 367 ; Rumsey v. K. K. liy. (1863), 14 C. B. 

N. S. 641; Taylor v. Chester (1869), L. R. 4 Q. B. 309; 
Hatton V. Car Maintonanoo Co. (1914). 110 L.T. 705. As 
to (3) Expld. Kerford v. Mondcl (1859), 28 L. J. Ex. 303. 
Refd. Dirks r. Richards (1842), 6 Jur. 562 ; Beaumont r. 
Brongeri tl847), 5 C. B. 301 ; Alboinado Supply Co. r. Hind, 
[1928] 1 K. B. 307. 

112. Tradesman — Giving guarantee for services 
of traveller.] — A guarantee given by B. a trades- 
man to A., another tradesman, for the faithful 
services of 0., a traveller, to be employed by A., 
is not an act done in the way of the ordinary 
business of B., within Sunday Observance Act, 
1677 (c. 7). — Norton v. Powell (1842), 4 Man. & 
O. 42 ; 11 L. J. C. P. 202 ; 134 E. R. 18. 

fore void under 8 Viet. c. 45. — Vaii. v. 

Duuuan (1850). 7 U. C. R. 568.— CAN. 

O. tiieambocU pli/iiig for hire.]- 

CAN (1854), 11 U. O. H. 636.- 

p. Sale of fruit.] — Tho sale of fruit 
uy a merchant from his store on 
Sunday Is in contravention of 29 Car. 


iii. Aiding and Abetting. 

See Sunday Observance Act, 1677 (c. 7). 

113. What constitutes — Purchase from seller 
of goods — Mere purchase.] — The purchase of 
cigarettes from the proprietor of an eating- 
house on a Sunday does not per ae amount to the 
offence of aiding & abetting the vendor in the 
offence, under Sunday Observance Act, 1677 (c. 7), 
of tho vendor exorcising his ordinary calling on the 
Lord’s Day. 

Qu. : whether it would amount to such an 
offence if tho purchaser knew that the vendor was 
exercising his ordinary calling on a Sunday. — 
Chivers u.Hand (1914), 84 L. J. K. B. 304 ; 112 
L. T. 221 ; 79 J. P. 88 ; 31 T. L. U. 19 ; 13 L. G. R. 
.537 ; 24 Cox, C. C. .520, D. C. 

Annotation: — Distd. Fairbum v. Evuus, [1916] 1 K. B. 218. 

114. ■ Purchaser’s knowledge of seller’s 

ordinary calling.] — B loxsome v. Williams, No. 
92, ayite. 

115. .]— CiiivERS V. Hand, No. 

113, ante. 

116. -.] — Applt. purchased sweets 
from a refreshment house keeper on a Sunday & 
took them from the premises for consumption. 
At the time of his purchase applt. knew that the 
refreshment house keeper was exercising his ordinary 
calling on tho Simday, & that he had constantly 
been convicted of having done so on previous 
occasions, under Sunday Observance Act, 1677 
(c. 7) : — Held : applt. could be convicted of aiding 
& abetting the refreshment house keeper in the 
exercise of his ordinary calling in contravention of 
the Act of 1677. — Fairburn v. Evans, [1916] 1 
K. B. 218 ; 85 L. J. K. B. 479 ; 114 L. T. 303 ; 
80 .T. P. 63 ; 32 T. L. R. 166 ; 25 Cox, C. C. 289 ; 
14 L. G. R. 306, D. C. 

Annotation : — Mentd. Brightman i>. Tate, [1919] 1 K. B. 463. 

(b) Public Enieriainment. 

See Criminal Law, Vol. XV., pp. 759-760, 
Nob. 8173-8178. 

(r) E.vemptions. 

Sec Sub-sect. 5, j)Ost. 

C. Hr each. 

(rt) Prosecution. 

See Sunday Observance Act, 1677 (c. 7) ; Sunday 
Observation Prosecution Act, 1871 (c. 87). 

117. Consent of chief constable — Whether 
verbal consent sufficient — Subsequent confirmation 
In writing.] — By Sunday Observance Prosecution 
Act, 1871 (c. 87), “ No iirosocution . . . shall be 
instituted . . . for any offence . . . under ” Sun- 
day Observance Act, 1677 (c. 7), “ except by or 
with the consent in writing of the chief officer of 
police of the iJolice district in which the offence is 
committed. ...” 

Applt. was convicted under Sunday Observance 
Act, 1677 (c. 7). The chief constable gave a 
verbal consent before tho information was laid, 
& gave consent in writing after tlio information 
was laid & the summons issued : — Held : the 
prosecution was instituted when the information 
was laid, & therefore was not instituted with the 
consent in writing of tho chief constable, <fe tho 
conviction was bad. — T horpe v. Priestnall, 

profession.] — Bain v. Stack y (1915), 
11 Taa. L. R. 79.— AUS. 

r. CmidUion precedent to 

jurisdiction of mainstrates.]~]l, r. 
Canadian Pacific Ry. Co. (N. W, P.) 
(1907), 6 W. L. R. 620.— CAN. 

t. Whether deputy may grant 

leave.] — Re CiumNAL Code (1910), 


2, c. 27, & also of Lord's Day Act. — 
R, V. Dimond (1917). 23 B. C. R. 325 ; 
27 Can. Crlixi. Cas. 28. — CAN. 

PART II. SECT. 2, SUB-SECT. 2.— 

G. (a). 

Q. Consent of AUomey-Oeneral — 
Attorney-General not member of legal 
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Time. 


Sect. 2 . — Observance of Sundays and holidays : Suh- 
scct. 2, C. (g) cfc (6) ; sub-sect. 3.] 

[18971 1 Q. B. 159 ; GO L. J. Q. B. 248 ; 00 J. P. 
821 ; 45 W. R. 223 ; 13 T. L. R. 95, D. C. 

AniioUUion : — Consd. He Boaler, Re Voiatlous Actions Act, 

1896, [1914] 1 K. B. 122. 

118. Prosecution under Bread Act, 1822 

(c. cvl) —Whether necessary.] — The provision of 
Sunday Observation Prosecution Act, 1871 (c. 87), 
s. 1 , that no prosecution or other proceeding shall 
be instituted for any offence committed under 
Sunday Observance Act, 1077 (c. 7), except by or 
wdth the consent in writing of the chief offict'r of 
police of the district or with the consent in writing 
of two justices of the peace or a stipendiary 
magistrate, has no application t/O prosecutions 
under Bread Act, 1822 (c. evi), s. 10, for selling or 
exposing for sale bread on the T^ord’s Day. — R. v. 
Mead, [1902] 2 K. B. 212 ; 71 L. J. K. B. 871 ; 
87 L. T. 130 ; GO J. P. 070 ; 20 Cox, C. C. 337 ; 
.•rub nom. R. v. Mead, Ex j). Wrebitzky, Ex -p. 
Grodztnsky, 50 W. R. 589 ; sub nom. R. v. Mead, 
Ex p. Wertjtzky, R. V. Mead, Ex p. Grodzinsky, 
18 T. L. R. 544 ; 40 Sol. Jo. 405, D. C. 

119. Consent by superintendent — Validity.] 

— In the county A, city of Kingston-upon-ITull a 
superintendent of police was in fact in chief com- 
mand of the police in the police district dm-ing the 
temporary absence of the chief constable. He 
consented to the institution of a prosecution 
against a peison for an offence alleged to have been 
committed by him under Sunday Observance Act, 
1077 (c. 7). At King.ston-upou-null there is no 
office of dejjuty chief constable : — Held : the 
superintendent of police had no power to give the 
consent, inasmuch as Sunday Olisorvation Pro.secu- 
tion Act, 1871 (c. 87), refers to the “ chief officer of 
liolice ” as a person designated by name, & the 
supei'intondent; of police did not necessarily come 
Avuthin the definition of that expression contained 
in the Act.- - R. v. ITalkett, [1910] 1 K. B. 50 ; 
101 1j. T. ()03 ; 22 C!ox, (]. G. 202 ; sitb notn. H. v. 
llALKEi'a’, Ex p. Butinci^, 79 Jj, .1. K, B. 12 ; 71 
J. P. 12. 

120. Conviction for more than one offence on 
same day — Validity.] — A person can commit but 
one offence on the same day, by “ exercLsing his 
ordinary calling on a Sunday,” contrary to Sunday 
Observance Act, 1077 (c. 7). If a justice of peace 
proceeded to convict huu in more than one penalty 
for file same day, it is an excess of jurisdiction for 
which an action wall lie, before the convictions arc 


quashed. — C reppsv. Durden (1777), 2 Cowp. OlO ; 
98 E. R. 1283. 

Annotations : — Apld. Apothecaries Co. v. Jones, [1893] 1 

Q. B. 89. Reid. H. V. Younger (1793), 5 Terra Rep. 449 ; 
Gray v. Cookson & Clayton (1812), 1(> East, 13 ; uroorae 
V. hWoster (1816), 5 M. & S. 3l4 ; Westbury on Severn 
Union Case (1854), 4 E. & B. 314. Mentd. Britain v. 
Klnnalrd (1819), 1 Brod. & Bing. 432 ; Glrabert v. Coyney 
(1825), M'Clo. & Yo. 469 ; Dln^rsdalo v. Clarke (1829), 
8 L. J. O. S. M. C. 137 ; Mills v. Collett (1829), 0 Bln?. 85 ; 
Re Baker (1857), 2 H. & N. 219 ; Mllnos v. Bale, Milnes 
i>. Loo (1875), L. R. 10 C. P. 591 ; Blake v. Beech (1876), 
1 Ex. D. 320 ; R. v. Portsmouth JJ., [18921 1 Q. B. 491 ; 
Llowellyii v. Valo of Glamorgan Ry., [1898] 1 Q. B. 473 ; 

R. i\ Baggallay, Ex p. Hurlook, Hnrlock r. Shinn, R. v. 
Hendorwick, Ex p. Slade, Morns v. Ashton (1912), 11 
L. G. R. 3C7 ; Parker v. Sutherland (1917), 86 L. J. K. B. 
1062. 

121. Two shops run by husband & 

wife — Both convicted for offending on same day.] — 

Applt., who was a married woman, was summoned 
under Sunday Observance Act, 1077 (c. 7), s. l,for 
selling sw'eets on Sunday in a shop used by applt. & 
licr husband, wlio was the owner of tlie business. 
Applt. managed tlie business in the absence of hci* 
huimand. Ihior to tlie conviction of applt., her 
husband was convicted of a similar offence com- 
mitted on tlie same day at another shop : — Ue/d : 
there being evidence tliat applt. had committed 
tlie offence charged, she was riglitly convicted. — 
Billinoiiam r, Meniiinick (1909), 73 J. P. 381. 

(5) Effect on Eights of Parties inter sc. 

See Sunday Observance Act, 1077 (c. 7). 

122. Right to sue on contract — Purchaser 
Ignorant of vendor’s delinquency.]- B i.oxsome 
WridJAMS, No, 92, ante. 

123. Contract by agent.) — An action will 

not he on a contract ontci'ed into on a Sunday, 
aithougli entered into by an agent, A although the 
objection is taken by (lie jiarty at whose request 
the contract was entered into. — Smith v. Sewurow 
(1827), 4 Bing. 81 ; 12 Moore, G. P. 200 ; 5 J>. .J. 
O. S. G. P, 80 ; 130 E. R. 700 ; previous proceedings 
(1820), 2 G. A P. 544, N. P. 

Annotation — Reid. Beaumont v, Brengoti (1817), 5 0. B. 
301. 

124. Objection taken by other party to 

contract.]— Smith v. Spahrow^ No. 123, ante. 

125. Sale of goods — Goods kept by purchaser 

— Liability on quantum meruit.) — Deft, kept a 
lieifer which he had bouglit of a drover on Sundav , 
A aftciwards made a promi.so to pay for : -lie lit : 
having kept the beast lie was liable, at all events, 
on the (juantuni meruit, not withstanding tlie con- 
tract made on Sunday. — Williams v. Paul (1830), 


13 S C R. 434 : 30 C. L. T, 087.— 

CAN. 

a. Killing seals.]— K kax i\ Winsou 
(I 90(i), 9 Nlld. L. R. 183.— NFLD. 

b. Infortnntwn must he jirrsnihd 
hy British subject — Under Quibec Bun- 
dn // Observance A et. ] — R. v. 1 ’a s <js 
(N o 1) (1908), 14 Can. Crim. ('as, 291. 
—CAN. 

0. Oambling.}- R v. Quick (1010), 
17 i). W. R, 250 ; 17 Cun. Crlra. Cos. 61. 
—CAN. 

d. Liability of master for sale by 
sereant.] — Ka.jkk r, R. (1919), 4(1 
N. L. H. 321.- S. AF. 


PART II. SECT. 2, SUB-SECT. 2.— 
C. (b). 

e. Genet at rule .] — An action does 
not lio for work done on Sunday — 
Bhady r. Grouan (1842), Arm. M. A O. 
278 — IR. 


f. Riyht to sue on cunliael - 
Goniract to publish adverUsements t 
Batubty rwujapajjer.j— SyuNiiY Newt 
I-ATKIC PunusHlNO Co. V. MuiR (1888 
9 N, S. W, L. R. (L.) 375 ; 5 N. 8. V\ 
W. N. 8.— AUS. 


g. ~ — (Jonirart to perform on 

SundayH.] — An agi'ccracnt. provided 
tliat deft., an actor, should servo pltf. 
for two years us principal cotncilian 
at such places tc theatres in the 
Austialaslun colonies or In any othci 
Itart of tlie world as jiltr. might require 
ilie iiumlier of performances to ho 
regulated by pltf. kc to Inclutle Sunday 
pcidormanco : — Held : though per- 
formanees on Smiday for gain are 
illegal by law of N. S. W. 4c suit might 
bo maintained on the agreement in 
tlds state the fair construction of the 
agreemeut being that deft, eoutrueteil 
to perform on Sunday performances at 
those places where such performauoes 
are not Illegal.— IIali,am v. Harvky 
(1901), 1 S. R. N. S. W. 155; 18 

N. S. W. VV. N. 225.— AUS. 

h. Sumlay labour in port — 

Refusal to perforrn.] — Grken v. CJana- 
MAN PACirio Hy. Co. (JJ. C.) (1911), 
18 \V. ]j. Jl. 608.— CAN. 

k. kfales of real rf' pcrsoiuil 

property,] — All sales of real & personal 
property made on Suiulay are void. — 
Lai V. STAbi. (1850), 6 U. O. R. 506.— 
CAN. 


l. Ball of land.] An agice- 

nient for iJie sale of land niudo on a 
Sunday is Illegal 4t will not be enforced 
))v the ct. — Simpson r PitoESTiJcu 
(B. C.) (1913), 25 W. L. B. 243 ; 13 
1). b. B.191 ; 21 Cun. Crim. Cas. 415. — 
CAN. 

m. iJuiy of court.] — Wheio a 

tradesman comes Into ct upon a con- 
traet oiitered into on the Lord’s Day 
for the sale hy him of goods in the 
exereiso of Ids ordinary trade or busi- 
ness, it is the duty of the ct. to notice 
that such contract was made In viola- 
tion of tho statute, even though no 
objection on that ground is taken in 
tlie pleadings.— B honfman v. Dutch- 
ZKHAN (Sohk.), [19191 3 W. W. R. 565 ; 
48 D. L. R. 645.— CAN. 

n. Delivery on week-day—-- 
I’urchuscr selling goods — Liability to 
account for proitcds] — AVhere a con- 
tract for sale of hay was made on 
Sunday Sc the hay was delivered on 
a, week-day following & tho pui'chascr 
sold tho sttino : — Held : although tho 
vendor ooidd not recover on the con- 
truot tho piuvhaser must account for 
the prooeodB of the hay.— Schuman v. 
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6 Bing. 663 ; 4 Moo. & P. 632 ; 8 L. J. O. S. C. P. 
280 ; 130 E. II. 1433. 

Annotation : — Consd. Simpson v. Nloholls (1838), 3 M. & W. 
210. 

126. Necessity for subsequent 

promise to pay.] — To irnlehitakis (isftumpsH for 
goods sold & dehvored A on an account stated 
deft, pleaded as to 18s. 6d., pai-cel, that they were 
sold on a Sunday in the way of pltf.’s trade & 
business. Replication tliat although the goods 
were sold at the time & in the manner stated, still 
that deft, kept & detained the same without 
ofToring to return them, whereby he became liable 
to pay for them on a quantuvi valebat. On 
demurrer to the replication it was held bad, on 
the ground that it ought to have shown a new 
promise to pay after the retaining of the goods by 
deft. — Simpson v. Nicuoixs (1838), 3 M. & W. 
240 ; 6 Dowl. 365 ; 1 Horn. & IT. 12 ; 7 I.. .T. Ex. 
117 ; 2 J. P. 135 ; 2 .Tur. 82 ; 150 E. R. 1132. 

Annotation: — Refd. Boaumnnt r. Brcngcrl (1847), 5 C. B. 
301. 

127. Lien.] — Scahpe v. Morgan, No. Ill, ante. 


Sub-sect. 3.— Bye-Laws and Local Act.s. 
128. Validity of bye-law— Navigation of canal.] — 
Where a canal co., in tlie exercise of a power, 
under a local Act, to make bye-laws for tlie orderly 
governing of the navigation of tlieir canal, wdiich 
was a public one, subject to the payment of a 
certain toll, made a bye-law prohibiting parties 
from n.avigatiiig tlnur canal on a Sunday : — Held : 
a bad bye-law.— ('aldek A lliansLE Navigation 
Co. i\ Piij.iNO (1845), 14 M. A: W. 70 ; 3 Ry. & 
Can. Cas. 735 ; 14 I.. J. Ex. 223 ; 5 L. T. O. S. 57 ; 
10 .1. P. 24 ; 0 .Tur. 377 ; .53 E. R. 300. 

.4 , —Mentd. liydo I’lcr CJo. v. Porter (1807), 31 
J. P. 791 : Stikc V. C^ollms (1886), 7)5 L. T, 182 ; Thomas 
V. Sutters, [1900] 1 Ch. Id. 


129. Street music.] — A bye-law made by 

the council of a borough under Municipal Corpora- 
tions Act, 1882 (c. 50), 8. 23, provided that no 
person not being a member of Her Majesty’s Army 
or Auxiliai'y Forces, acting under the orders of 
his commanding ofiicer, should sound or play upon 
any musical instrument in any of the streets in 
the borough on Sunday : — Held : such bye-law 
was unreasonable (Sc ultra vires & therefore void. — 
.ToiiNsoN V. (Jroydon Corpn. (1886), 16 Q. B. D. 
708 ; 55 L. J. M. C. 117 ; 54 L. T. 295 ; 50 .T. P. 
487 ; 2 T. L. R. 371, D. C. 

Annotations: — Refd. Kruse r. Johnson, [1898] 2 Q. B. 91. 

Hentd. Munro v. Watson (1887), .'>7 L. T. 3(56 ; Gray v. 

Sylvester (1897), 61 J. P. 807 ; Jones v. W’alters (1898), 

78 L. T. 167 ; White v. Morley (1899), 63 J. P. 550. 

130. Construction of local Act — “ Conducting or 
driving ” cattle — Driving calves to market In van.] 

— A local Act for a parish, in which was a large 
cattle market, enacted that it shall not be lawful 
for any drover or other person to conduct or drive 
through any of the streets in the jiarish any oxen, 
sheep, or other cattle, during Sunday 7/c/d : 
a person driving a van with horses in which wore 
calves being conveyed to the market was not 
“ driving ” or “ conducting ” cattle within the 
meaning of the statute. — Tkiggs r. Lesteb. (1860), 
L. R. 1 Q. B. 259 ; 13 !>. T. 701 ; 30 J. P. 228 ; 
14 W. R. 279. 

131. Recovery of penalty — Selling meat.] — A 

penall y of 20«. having been miposod by one of the 
bye-laws of the Butcher’s ( ’o. on all persons selling 
moat on a Sunday within their jurisdiction, it was 
declared by a subsequent clause that if any olTonder 
shoidd d(>ny, refuse, or neglect to pay tin* penalty 
he should be liable to an act ion of debt : -- Held : 
it was not necessary to pi‘Ovc a previous demand 
in order to maintain such action, although averred 
in the declaration. — Hutcbej:’s (Jo. v. Bult.ock 
(1803), 3 Bos. (fc P. 434 ; 127 E. R. 236. 


Duab (Siisk.), [19] 9] 3 W\ W'. 11. 588 . 
49 D. L. U. .57.— CAN. 

o. Sale of vaille — Money paid 

not recoi'crable.\—A oontracl nuwlc in 
Manitoba on .Sunday botvveon a dairy- 
man & a outtle dealer for tho pmxdiuso 
of cattle to bo Ubod In tho formcr'H 
businosa is Illej^al imdcr Lord ’a Day 
Act, 11. S. C., 1906, c. 153, a. 5, <S: 
money paid thoronnder cannot be 
lecovorea. — M ebksl v. MoKknduv, 
119261 2 D. L. It. 995; [192(5] 2 

VV. W. 11. 7 ; 35 Man. L. U. 506 — CAN. 

p. .]— Pltf. sold 

to doft. a cow on a Sunday contrary 
to tho provlbiona of (Jrdiuuuoo 1 of 
1838 which makca a sale of cattle on 
Sunday iUogal & imposes a penalty 
for contravention. Tho cow was 
dolivored to the doft. by tho pltf. on 
tho following morning. Subsoiiuontly 
pltf. aned doft. for the roatoratiou of 
the cow or payment of its value : — 
Held : on appeal, that tho sale having 
taken place on a Sunday was Illegal 
under tho Ordinance, &. that, as tlio 
pltf. could not Buccood witiiout ahow- 
ing or foimdmg ui)on tho illegal 
transaction he was not entitled to 
recover. Jn pari delicto inelior cst 
conditio possidentis . — Brandt r. Bicno- 
STEKDT, [19271 C. P. D. 344.— S. AF. 

^ .] — Fitzpatrick v. 

Dawes, [1907] E. D. C. 321.— S. AF. 

f* — J— ^or rescission.] — The ot. 
will not entertain an action by a pur- 
for a reaciafllon of a sale & return 
of tho price on the gromid of breach 
of warranty, whore such sale has taken 
on a Sunday in contravention 
of Ord. 1 of 1838, s. 2. — Brack v. 

(1907), 24 S. G. 170.— 

■ Against agent for an account.] 
—Buskin v. W^asserman, [1917J 
VV. L. D. 176.— S. AF. 


u. Action for misrepresentation.] — 
Ni(^iiotm V. Stanton (1915), 15 S. II. 
N S. W'. 337 ; 32 N. S. WL W\ N. 102,— 
AUS. 

X. Side of cigars — Jig druggist .] — 
A cigar Is not a drug, ))ut a luxury, & 
it ts an olTence under O .S. U. G. c. 10 i, 
for a druggist to sell them ou Sunday, 
Even If it could 1)0 shown that the sale 
of a cigar was a work of nocosslty or 
mercy in any particular case. It could 
not. be aHhCi Uni as a general proposition. 
- -R. r. W’ei.us, U. r. Aldekn, Jt. v. 
Waldock, R. V. Roe (I91J), 19 

(). VV. R. 47.2; 2 U. VV. N. 1232; 
21 O. L. li. 77.— CAN. 

a. lly hotel einjiloyec.] — R. r. 

Wai-su & Gkaxe (1913), 26 W. L. 11. 
394. -CAN, 

b. lUghi to drawback on duly.] — 
111 a claim made by distillers in .Scotland 
for a drawback on duty allowed for 
anlrlts distilled for exportation to 
England . — Held : by tho words of 
tho Acts allowing tho abatement “ for 
every (lay ” tho still should work, did 
not lucliido Sunday, though the dis- 
tillers worked the stills ou Sabbaths, 
it being a profanation of tho laws with 
regard to tlio Sabbath, which hold It 
Illegal to work on that day, & therefor 
that they could not claim a drawback 
ou tho duty for spirits made (!sc distilled 
on that day. — Easton & Co. a. Brown 
(1798), 4 I’at. App. 39.— SCOT. 

PART II. SECT. 2, SUB-SECT. 8. 

0 . Validity of byc-law — Not to 
drive any cart, etc., through corporate 
liinits.)~-N corpn. byo-law made it 
unlawful to drlA'o any cart, etc., laAlcn 
or retuiTilng from having been ladou, 
through tlio corporate limits on a 
Sunday. Deft, who did not live within 
the corpn. drove a wagon, ladon, on a 
Sunday ovor a high road that passed 


through tho township .— Z/i/d ; tbo 
t or on, had no power by byc-law to stop 
a high road.— T onkin r. Flearmi 
(187 0), 4 S. A. L. R. 71.— AUS. 

d. Paik preaching.] — It was 

provided by R. S. ()., 1887, c. 184, 
s. 504, sub-sect. 10, that tho council of 
CA'ery city (.So town may pass bye- 
laws for the management of the 
farm, nark, garden, etc. • — Held : the 
municipal council of a city liad power 
under this enact inoiit to pass a byo-law 
providing that no person shall on the 
Sabha( h day, in any public park, square, 
g.inlcn, etc., m the city, publiclj 
])rcach, lecture, or declaim. — He Crib- 
bin &: Toronto Cori'N. (1891), 21 
D. R. 325.— CAN. 

e. Fruit selling on Sunday.] 

— R. V. PhTERSKX (1895), 4 B. C. R. 
385.— -CAN. 

f. Bye-law affecting public 

morals.] — R. v. Petersky (1897), 5 
B. C. R. 549.— CAN. 

g. .] — A municipal bye-law 

forbidding tho opening of restaurants 
& tlie sale therein of any merchandise 
on Sundays, is ultra vires, us it deals 
w'lth tho observanco of Sunday or tho 
Lord’s Day. — Corpn. dk la I’aroishe 
DK St. Prosper v. RooRiguR (Quo.) 
(1917). 56 S. C. n. 157 ; 40 D. L. B. 
30.— CAN. 

h. Passed on Good Friday .] — 

Be Schumacher & Chesekv Cori^n. 
(1910), 16 0. W. R. Oil ; 21 0. L. K. 
522 : 1 O. VV. N. 1011.— CAN. 

k. Bye-law closing premises 

on Neu: Tear's Day, <p, when New 
Year's Day a Sunday, on Monday — ■ 
Whether Monday to be treated as a 
Sunday in the matter of bond fide 
travellers.]— IIendersonv. Ross, [1928] 
S. C. (J.) 74; [1928] S. L. T. 449.— 
SCOT. 
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Sect. 2 . — Observance of Sundays and holidays : Suh- 
sect. 4, A.& B. (g), (6) <fe (c), <fc C.] 

Sub-sect. 4. — Legal Proceedings on Sundays 
AND Holidays. 

In General. 

See Sxmday Observance Act, 1677 (c. 7), s. 6 ; 
R. S. 0., Orel. 64, r. 4. 

132. General rule — Judicial acts prohibited — 
Not ministerial acts.] — ^An arrest on a Sunday is 
f?ood, no judicial acts can be done on a Sunday, 
ministerial may. — ^Mackali.ey’8 Case (1611), 9 
Co. Rep. 65 a; Cro. Jac. 279 ; 77 E. R. 828; 
sub nom. Anon., Jenk. 291. 

Annotations .•—'RedA. Waite v. Stoke Hundred (1618), Cro. 
Jac. 496 ; Harvy v. Broad (1704), 2 Salk. 626 ; Swann 
V. Broome (1764), 3 Burr. 1595. Mentd. Heydon’s Case 
(1613), 11 Co. Rep. 6 a ; Hodges v. Marks (1615), Cro. 
Jac. 485 ; R. v. Cary (1616), 3 Bulat. 206 ; Hollowaye’s 
Case (1628), W. Jo. 198 ; Owinne v. Poole (1692). 2 Lut. 
App. 1560; R. v. Pluramor (1701), Kol. 109; Jackson 
V. Humphreys (1707), 1 Salk. 273 ; R. v. Tooley (1709), 
2 Ld. liaym. 1296 ; Smith v, Bouohlor (1734), Cunn. 89 ; 
O’Brlan’s Case (1844), 1 Don. 9 ; R. v. Davis (1861), Lo. 
& Ca. 61; Galliard v. Laxton (1862), 2 B. & S. 363; 
Bamucott v. Passmore (1887), 51 J. P. 821. 

133. .] — Waite v. Stoke 

Hundred (1618), Cro. Jac. 496 ; Godb. 280 ; 79 
E. R. 423. 

134. .] — Judicial acts cannot be 

done on a Sunday, but other acts may be lawfully 
done (Maule, J.). — Rawlins v. West Derry 
Overseers (1846), 2 0. B. 72 ; Cox & Atk. 132 ; 

1 liut. Reg, Cas. 373 ; Bar. & Arn. 599 ; Pig. & 
R. 229 ; 15 L. J. C. P. 70 ; 10 Jur. 268 ; 136 E. R. 
868. 

Annotation ; — Reid. Hughes v. Griffiths (1862), 13 C. B. N. S. 
.324. 

135. Writ returnable on Sunday — Writ of In- 
quiry.] — Minor v. Wilson (1732), Kel. W. 69 ; 
25 E. R, 489. 

136. Writ of distringas.] — A writ of distringas 

returnable on a Sunday is a nullity. — MoRiiisoN v. 
Manley (1842), 6 Jur. 838. 

137. Issue of writ of summons on Sunday.] — 
A writ of summons dated on a Sunday is a nullity, 

the objection is not waived by lapse of time. — 
Hanson v. Shackelton (1835), 4 Dowl. 48 ; 1 
Har. ifc W. 342. 

Annotation : — Reid. Maltby v. Murrelle (1860), 5 H. & N. 813. 

138. Copy writ of summons tested on Sunday.] — 
(kmRAi.L V. Foulkes (1848), 3 New Pract. Cas. 90 ; 

2 Saund. A C. 262 ; 11 L. T. O. S. 133. 

139. Putting In bail.] — Bail above may be put 
in on a dies non juridicus. — Baddeley v, Adams 
(1793), 5 Term Hep. 170 ; 101 E. R. 97. 

140. Swearing affidavit on Sunday.] — Qu. : 
whether an affidavit whicli apiiears by the jurat to 
have been sworn in court on a Sunday, is void. — 
Doe d. Williamson v. Roe (1845), 16 L. J. (i. B. 
39. 

141. Sitting of coi^t on Sunday — To take verdict 
of jury.] — Semlde : if on a Saturday the jury be 
locked up to consider their verdict & cannot agree, 

& one of the jurors be ill, the ct. may be adjourned 
to Sunday, & may sit on the Sunday in order that 
the jury may be asked if they have a^eed on their 


verdict, & the judge may restate & explain to thorn 
parts of the evidence as to which they wish further 
information & explanation. — Be Newton (1840), 
13 Q. B. at p. 734 ; 18 L. J. M. C. at p. 206 ; llfj 
E. R. at p. 1444 ; sub nom. R. v. Newton, 3 Car. 
& Kir. 85. 

Annotation : — Mentd. R. v. Charlesworth (1861), 1 B. & S. 
460. 

142. Judgment recorded on Sunday.] — A judg- 
ment recorded on a Sunday is void. — P age r. 
Faucet (1591), Cro. Bliz. 227 ; 78 B. R. 482. 
Annotation : — R^d. Harvy v. Broad (1704), 2 Salk. 626, 

143. Judgment given on Sunday.] — If a writ of 
summon eaa ad warraniizandum be returnable on a 
Sunday, & the vouchee dies on that day, tlie 
recovery is void ; because Sunday being a dies non 
juridicus judgment could not possibly have boon 
given until the Monday following, consequently 
the judgment must have been given after the 
death of the vouchee. — B roome v. Swan (1766), 
0 Bro. Pari. Cas. 333 ; 2 E. R. 1116, H. L. ; ajfg. 
S. O. sub nom. Swann v. Broome (1764), 3 Burr. 
1695. 

144. Signing Judgment for want of defence.]— 

A judgment for want of a plea cannot be signed on 
a dies non juridicus. — Harrison v. Smith (1829), 
9 B. & C. 243 ; 7 L. J. O. S. K. B. 171 ; 109 E. R. 
91. 

B. Service of Process, Pleadings, etc. 

(a) In General. 

See Sunday Observance Act, 1677 (c. 7), s. 6. 

145. General rule — Service void.] —The servic<' 
of process on a Sunday is absolutely void b> 
Sunday Observance Act, 1677 (c. 7), s. 6, & camiot. 
be made good by any subsequent waiver of deft, 
by his not objecting till after a rule to plead given. 
— Tayt,or V. Phillips (1802), 3 East, 155 ; 102 
E. R. 550. 

Annotations : — Consd. Maltby t'. Murrells (I860), 5 H. & N. 
813. Reid. Coates r. Saudy (1841), 2 Man. & 313 , 

Graham v. Inffleby (1848), 1 Exoh. 651 ; R. tj. Loomlnstor 
(1862), 2 B. & S. 391 ; Oultou v. Radollflo (1874), L. R. 

9 C. P. 189. 

146. Service of citation — Under ecclesiastical 
law.] — ^A citation issued by the chancellor of a 
diocese against a person for incontinency, may be 
served on a Sunday, notwitlistanding Sunday 
Observance Act, 1677 (c. 7 ). — Brogkbangk r. 
ArxENSON (1699), 12 Mod. Rep. 276; 88 E. R. 
1318 ; sub nom. Aianson v. Brookbank, 5 Mod. 
Rep. 449 ; Carth. 606 ; sub nom. At.len v. Brook- 
bank, 2 Salk. 626. 

147. Service of attachment.] — Whether an 
attachment may be served on Sunday. — C eciT/ r. 
Nottingham (Town) (1700), 12 Mod. Rep. 348 ; 
88 E. R. 1371. 

148. .] — A rule nisi for an attafihment of 

non-payment of money, pursuant to the master’s 
allocatur, cannot be served on a Sunday.— 
McIleham v. Smith (1798), 8 Term Rep. 80 ; 
101 E. B. 1281. 

Annotation : — Retd. Rawlins v. West Derby Overaoers (1840), 

1 Lut. Reg. Cas. 373. 

149. Service of subpoena.] — Subpoena, served on 


PART II. SECT. 2, SUB-SECT. 4.— A. 

1. General rule — Judicial acts pro- 
hiinted,] — The only day on which 
no judicial act can be done In this 
Province Is the Lord's day, or Sunday. 
Other statutory holidays are not du’S 
non juruiiri in this sense. — Foster v. 
Toronto Ry, Co. (1899), 31 O. K. 1. — 
CAN. 

137 i. Intrm of writ of summons on 
SuTiday.]— H unt v. (Jordon (1880), 
Udal, .50.- -FIJI. 

137 ii.- It Is irregular to Issue 

a writ, on Sunday, — H aUj v. Bnueii 


(1840), 1 Ont. Dig. 201.— CAN. 

137 iii. -.J — A writ of summons 

dated on Sunday Is void, & a Judgment 
& subsequent proooodlngs founded 
thereon will bo sot aside, & the date of 
summons Is not amendable. — McKin- 
non w. Proud (1874), 1 P. E. I. 474.— 
CAN. 

m. Taxation of costs,] — Good 
Friday, though a publio holiday, is 
not a dies non. Sc a taxation of costs 
on that day Is not irregrular. — Gint- 
MORK tj. Gilbert (1850), 7 N. B. R. 
(2 All.) 60.~OAN. 


n. Right of judge to refuse to 
iroceed with o^ion on holidays.] — On a 
lose holiday, a judge might properly 
lecllne to proceed with any inquiry, 
rial, or other matter on the clAdl side 
f his ct. — Ram Das Chakabbatti v. 
Iotton Ginning Oo. (OmoiAL Liqui- 
>ATOH) (1887), I. L. R. 9 All. 366.— IND. 

o. Order of prohibition.] — An 

f prohibition made by the .High 
lomr. for the Western Pacific, It was 
Ilegod, upon a Sunday: — Held ; vox. 
0 bo boa upon that ground . —Hun i 
, Gordon (1884), 2 N. Z. L. It. C. A 
60.— N.Z. 
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Sunday, irregular. — Mackreth v. Nicholson 
(1815), 19 Ves. 307 ; 34 E. R. 564, L. 0. 

150. Service of warrant.] — Deft., who was in 
custody at Oambridgo, received an order on a 
Saturday for his discharge : this was forwarded to 
the under-sheriff at Wisbeach : on the next day, 
Sunday, the gaoler received a warrant of detainer 
under a writ of ca. m., which had been issued the 
day before : — Held : deft, was not entitled to his 
discharge under Sunday Observance Act, 1077 
(c. 77), s. 0, on the ground that the service of the 
warrant on Sunday was void. — S amuel v. Buli.kr 
( 1847), 1 Exch. 439 ; 17 I.. J. Ex. 64 ; 10 I.. T. 
O. S. 108 ; 11 .Tur. 978 ; 164 E. R. 187. 

Annotation : — Befd. Hooper v. Lane (1857), 6 H. L. Gas. 413. 

(h) Pleadings. 

See R. 8. C., Ord. 04, r. 4. 

151. Delivery of statement of claim.] — Wal- 

GRAVE V. Taylor (1700), 1 Ld. Raym. 705 ; 91 
E. R. 1370 ; Waldegrav^e’s Case, 12 Mod. 

Rep. 000. 

152. .] — Declaration cannot be delivered on 

a Sunday. — Taylor’s Case (1701), 12 Mod. Rep. 
007 ; 88 E. R. 1590. 

153. Claim against prisoner In gaol.] — 

Tompkins v. Woodley (1742), Barnes, 387 ; 94 
E. R. 908. 

154. Action for ejectment.] — A declaration 

in ejectment was left at the house of the tenant in 
possession on Saturday, & recoiv^ed by him on the 
next day, Sunday, before tlie essoin day : — Held : 
tins was service of process on a Sunday, within 
Sunday Observance Act, 1(577 (c. 7), s. 0, h void. — 
Doe d. Warren v. Roe (1820), 8 Dow. & Hy. 
K. B. 312. 

(e) No/ ires. 

165. Notice of award.] -Notice of an award on 
a Sunday is good, if tiie jiarty cannot othorwi.se be 
served. — Anon. (1(397), 12 Mod. Rep. 168 ; 88 
E. R. 1233. 

156. Notice of signing Judgment.] — Anon. 
(1728), ] Barn. K. B. 189 ; 94 E. R. 97. 

157. Notice to appear.] — Notice to appear on Sun- 
day being the return day, good. — Lloyd v. Beeston 
(1781), Cooke, Pr. Cas. 100 ; 125 E. R. 983. 

168. Notice of pleading.] — Walker v. Towne 
(17K)), Barnes, 309 ; 94 E. R. 929. 

159. .] — Service of notice of declaration on 

a Sunday is bad, though deft, accept it knowang it 
to be irregular,— Morgan v. John.son (1791), 1 
Ily. Bl. (528 ; 12(3 E. R. 358. 

Annotation: — Refd. Oultou v. Iladcliffo (1874), L. R. 9 

C. 1’. 189. 

160. .]— vServdee of notice of plea llled on 

a Sunday is void by construction of Sunday 
Observance Act, 1(377 (c. 7). s. (3, which avoids all 
process, etc., served on that daya — Roberts v. 
Monkhouse (1807), 8 East, 647 ; 103 E. R. 453. 
Annotations ; — Apld. Doe d. Warren v. Itoe (1820), 8 Dow. 

& Ky. K. B. 3^12. Refd. Rawlins v. West Derby Over- 
seers (1846), 2 C. B. 72. 


161. Notice of trial — Service on Easter Tuesday.] 

— A notice for trial on a day that was Easter 
Tuesday, held good. — Charnock v. Smith (1835), 
1 liar. W. 217. 

162. Notice to produce.] — Service [of notice to 
produce] on a Sunday is had. — Hughes v. Budd 
(1840), 8 Dowl. 315 ; 4 Jur. 150. 

Annotation : — Refd. Raw Una v. West Derby Overseers (1846), 
2 C. B. 72. 


163. Notice of appeal— Against maintenance 
order.] — Notice of appeal under Bastardy Act, 
1884 (c. 101), s. 4, is m the nature of process, & 
cannot be legally served on a Sunday. — R. v. 
Middlesex JJ. (1848), 5 Dow. & L. 580 ; 3 New 
Mag. Cas. 1 ; 3 Now Sess. Cas. 162 ; 2 Saund. &c 
C. 571 ; 17 L. J. M. C. Ill ; 11 L. T. O. S. 132 ; 
12 Jur. 434 ; 12 J. P. Jo. 392. 

Annofalions : — Folld. Miloh v. Frankau, [1909] 2 K. R, 100. 
Refd. Mumford v. Hltehcocks (1863). 14 O. B. N. S. 361. 

Against removal order .] — Sec Poor Law, 

Vol. XXXVIl., p. 345, Nos. 1483, 1484. 

164. Notice of objection.] — A notice of objection 
sent hy post, so that it would in the ordinary course 
of the post, be delivered on a Sunday is neverthe- 
less well served. — ColvhJj v. JjEWIS (1846), 2 
C. B. 60 ; Bar. & Arn, 608 ; Cox & Atk. 137 ; 
135 E. R. 863 ; sub 7iom. CoLvrrj.E v. Rochester 
Tovv'n (•t.erk, 1 Lut. Reg. (.las. 380, n. ; 16 1^. J. 
C. P. 72, n. 

Annotation : — Refd. RawUns v. West Derby Overseers (1846), 
2 C. B. 72. 


165. Notice of removal of pauper.] — By I*oor 
Law Amendment Act, 18.34 (c. 7(5), s. 79, no iiaupcr 
shall be removed under any order of removal 
until twenty-one days after a notice of charge- 
ability, accompanied by a cojiy of the order &■ of 
the examination, shall have been sent “ by post or 
otherwise,’' by the overseei*sof the parish obtaining 
the order to the overseer of the parish to whom the 
order IS directed : — Held: admitting that the delivery 
of those documents in the ordinary manner would 
be service of an order or process within Sunday 
Observance Act, 1677 (c. 7), s. 6, the transmission 
of them by post under Poor Law Amendment Act, 
1834 (c. 76). s. 79, where, by tlie ordinary course of 
post, they reached on Simday the hands of the 
overseers of tlie parish to wliom the order was 
directed, was not void by Sunday Observance Act, 
1677 (c. 7), s. 6. — R. v. Leominster (Iniiarttants) 
(1862), 2 B. & S. 391 ; 31 L. J. M. C. 95 ; 6 L. T. 
216 ; 26 J. P. 342 ; 8 Jur. N. S. 793 ; 121 E. R. 
1119. 


C. Execution of Process. 

166. Scire facias tested on Sunday.] — If asci.fa. 
he tested on a Sunday, it is error. — Barret v. 
Cleydon (1558), 2 Dyer, 168 a ; 73 E. R. 368. 

Annotations: — Refd. Swaim v. Broome (1764), 3 Burr. 
159o. Mentd. Worcester v. Paddon (L598), Cro. Ellz. 
606 ; Baruardiston v. Soames (1671), Freom. K. B. 380. 

167. Arrest on Sunday.] — Mackalley’s Case, 
No. 132, anlr. 


PART 11. SECT. 2, SUB-SECT. 4.- 
B. (b). 

p. Ddiverv of statement of claim. 
—Under 29 Car. II, c. 7, b. 6, which i 
In force In Alberta, the sondoe of 
Btatement of claim on Sunday Is volt 
—Lamb tJ. Laaib (Alta.), [1925] 

— CAN^’ 3 W, W. R. 89) 


( 


.9- .] — Milner v. inu 

iARa-). [1927] 4 D. L. R. 644 ; [1 
3 W. W. R. 241.~CAN. 


part II. SECT. 2, SUB-SECT. 4.— 
B. (0). 

c, Service on Good Friday.] — 
aervico of a uotloo on Good Friday Is 


:ood.— C larke v. Fuu.eb (1848), 2 
J. C. R. 99.— CAN. 

t. Serrice on Queen’s birthday.] — 
rhe sorvlco of a paper upon an attorney 
)n the Queen’s birthday Is good.— 
JPTON V. Phelan (1878), 18 N. B. R. 
2 P. & B.) 192.— CAN. 

a. Copy of appoiTitment to examine.] 
—The service of a copy of an 
ippolntnient to examine on pltf. b 
lolr. on a Smiday for a Monday is 
nsufBcJont. — L ovelace v. Hakuino- 
UN (1884), 10 P. R. 157.— CAN. 

b. Schedule of prices charged for 
iaht d' e««vi/.]— C hambers Electiuo 
jIOHt Oo. r. Cantwell (1909). 43 
L S, R. 419 ; 6 E. L. R. 529.— CAN. 


PART n. SECT. 2, SUB-SECT. 4. — C. 

0 . Arrest, commitineni or convic- 
tion on Sunday or holiday,] — Judicial 
procoodlnga ehould not be conducted 
on Sunday, &, where prisoner was 
committed for trial at a prolimlnarj^ 
InvoBtigatlon before a magietrate on a 
Sunday : — Udd : ho was entitled to 
hlu dlBohargo. — R. v. Cavelier (1896), 
11 Man. L. R. 333,— CAN. 

d. .) — R. V. Leahy, Ex p. 

QarlaNO (1901), 35 N. B. K. 609. — 
CAN. 

e. ,] — Easter Monday ia not 

a non-iuridical day, & the ct. rofuBed 
to set aside a oonviotlou made on that 
day for an ollonco agraiuBt Canada 



944 


Time. 


Sect. 2. — Obscri'ance of Sundays and holidays : Sub- 
sect. 4, C. ; sub- sect. 5.'1 

.] — Waite v. 8tokb Hundred (1018), 

Cro. Jac. 490 ; Godb. 280 ; 79 E. R. 423. 

169. .] — Attacliment lies for arroatinp on 

Sunday.— Anon. (1670), 1 Mod. Rep. 60 ; 80 E. R. 
728. 

170. .]— Anon. (1825), 3 L. J. O. S. K. B. 

128. 

171. Arrest on criminal process.] — An 

arrest cannot be made on a Simday upon process 
for good behaviour. — Prinsor’s Case (1641), Cro. 
Car. 602 ; 79 E. R. 1118. 

172. .] — .Johnson v. Ooltson (1079), 

T. Raym. 250 ; 83 E. R. 129. 

Annotation : — Refd. Ex p. Efferlneton (1853), 18 Jar. 224. 

.] — Sec Criminal. Law, Vol. XIV., 

I>p. 188, 189, Nos. 1685-1687. 

173. Arrest on civil process.] — Bail cannot 

take deft, on a Sunday, in order to surrender her. — 
Brookes v. Warren (1770). 2 Wm. Bl. 1273 ; 90 
E. R. 748. 

.] — Sec Sheriffs, Vol. XLI., pp. 88, 

89, Nos. 25.3-263. 

Arrest on attachment.] — See Contempt op 

Court, Vol. XVI., p. 77, Nos. 945, 946. 

174. Validity of subsequent detainer.] — 

Where a prisoner has been arrested on a .Sunday, 
a subsequent detainer by another party, without 
collusion, is not vitiated by the illegality of the 
original arrest.— Vi’e Ramsden (1846), 15 L. J. 
M. C. 113 ; 11 .1. P. 21. 

175. Arrest on Christmas Day.] — By 9 Goo. 4, 
c. 31 , s. 23, it is enacted, that if any person shall 
arrest any clergy^R^ upon any civil process, while 
he .shall be performing divine service, he shall be 
guilty of a misdemeanour, A, being convicted 
thereof, shall suffer such punishment, by tine A 
imprisomnent as the ct. shah award. Where, 
therefore, deft., a clergyman, was arrested on 
Christmas Day, whiLst ho was officiating in a chapeJ, 
A he afterwards gave a bail bond, the (!t. ordered 
the wilt A subsequent proceedings to be set aside ; 
but as neither pitf. nor liis attorney ordered tiic 
arrest to bo made on fdiristmas day, the rule for 
setting aside the proceedings was made absolute 
without costs.— G oddard v. Harris (1831), 7 
Bing. 320 ; 5 Moo, A P. 122 ; 9 L. T. O. S. C. P, 
109 ; 131 E. R. 121. 

176. Execution of writ of inquiry on Sunday.] — 

A writ of inquiry cahnot be executed on a Sunday, 

A the ct. is bound to look into the almanac A take 
notice of it though not specially assigned for error. 
— Hoyle v. Cornwauus (Lord) (1720), 1 Stra. 
387 ; 93 E. R. 584 ; sub nom, Cornwallis (Lord) 
V. Hoyle, Fortes. Rep. 373. 

Annotatiom Refd. It. v. Sparrow (1739), 2 Scss. Cas. K. B. 
181. Mentd. Smltfa r. K. 0 849), 13 Jur. 850. 


177. Execution of fieri facias on Sunday.] — 

The assistants of a sheriff’s office, for the purpose 
of executing a writ of fi, fa. illegally entered 
pltf.’s premises on a Sunday by breaking open a 
window. They afterwards by the officer’s 
direction, abandoned possession on the Monday 
following. On the Thursday after, the officer 
liimself entered the same premises to execute 
a distress warrant : — Held : he was not debarred 
by the act of his assistants from selling tlio goods 
when seized on the second occasion. — P icrcival 

V. Stamp (1863), 9 Exch. 167 ; 2 C. L. R. 282 ; 23 
L. J. Ex. 26 ; 22 L. T, O. S. 90 ; 18 J. P. 105 ; 2 

W. R. 14 ; 166 E. R. 71. 

Annotation : — Reid. Hooper v. Lane (1857), 6 H. L. Cas. 443. 

Execution of distress warrant .] — Sec Distress, 
Vol. XVIII., p. 311, Nos. 402-463. 


Sun-SECT. 5 . — Exemptions from Obspjuvance. 

See Sunday Observance Act, 1077 (c. 7) ; Sunday 
Observation Prosecution Act, 1871 (c, 87). 

178. Work of necessity — Carriage of hay.] — 
Wheeler’s Case (1613), Godb. 218 ; 78 E. K. 133. 

Annotations: — Retd. Camden r. Ilorae (1791), 4 Term Rep. 
382 ; Gould v Gapper (1804), 5 East, 345, 

179. Barber.] — An appientice to a barber 

in Scotland, bound by liis indentuo's “ not to 
absent himself from Ms master’s business on holiday 
or week day, late hours or early, without leave,” 
went away on Sundays without leave. A without 
shaving his master’s custorncTS Held : the 
apprentice could not be lawdully required to attend 
his master’s shop on Sundays for tlie jnirpose 
of shaving the customers, A that u'ork A all other 
sorts of liandicraft were illegal, in England jis well 
ns in Scotland, not being works of necessity, oi- 
morcy, or charity.— Phillips v. Innes (1837), 4 
Cl. A Fin. 234 ; 7 E. R. 90, H. J.. 

Annotations .--Disti. Palmer v. Snow, [1900] 1 Q. B. 725. 
Refd. R. V. Cloworlh (1864), 28 .1. P. 201 ; Roski v. Edm- 
burj^li Lord Provost, [1905] A, C, 21. 

180. Haymaking.] — R. v. Gle worth, No. 

103, aule. 

181. — — Question of fact — Finding of justices 
conciusive.] — R. v. Ci.eworth, No. 103, aide. 

182. Preparation of food — Baking & selling 
bread.] — R. v. Pawlett (1707), 11 Mod. Kep. 114 ; 
88 E. R. 935. 

183. .] —Baking provisions on a Sun- 

day, A the like, not an offence Muthin Sunday 
Observance Act, 1677 (c. 7). — R. v, Cox (1759), 2 
Burr. 785 ; 97 E. R. 662. 

Annotations Apld. K. V. Younger (179.3), 5 Term Rep. 
449. Consd. BuJlen v. Word (1905), 74 L. J. K. B. 916. 

.] — Sec, also. Food A Drugs, V'^ol. 

XXV., p. 121, Nos. 430-433. 

Cook’s shop — Fish & chip shop.]— A 


Temperance Act.— -41. v. McKay, Ex p. 
CoRMiKU (1907), 38 N. B. R. 231 ; 
3 K. L. R. 407. — CAN. 

1 . .] — Ex p. Mooke (1921), 

58 D. L. R. 307 ; 36 Can. Crlm. Cas. 
257 ; 48 N. B. R. 340.— CAN. 

.] — R. V. Sawchuk (Man.), 
[1923] 2 W. W. R. 824.— CAN. 

h. .] — The fact that an 

arrest xmder a warrant Issued under 
Criminal Code, s. 655, for an offence 
against Manitoba Temperance Act, 
C. A., 1924, 0 . 118, Is made on a 
Sunday does not render the arrest 
Illegal. — R. V. .Smith, [1927] 2 I). L. R. 
982 ; [1927] 1 W. W. R. 734 : 47 Can. 
(Mm. Cas. 345 ; 38 Man. L. R. 386. — 
CAN. 

k. .1 — Crowe v. Haixidat 

(1791), 2 Rldg. Pari. Rep. 289.— IR. 

l. .] — Attachments for noa* 


payments of costs are In the nature 
of executions, & cannot bo exocutod 
upon a Sunday. — Hawkins v. Fack- 
AiAN (1795), 2 Rldg. J>arl. Ilcp. 309, n. ; 
Ridg. L. & S. 541.~IR. 

m. .] — An arrest under an 

attachment Issued by the Insolvent ct. 
against a party for refusing to give 
testimony, may be executed on a 
Sunday. — Walsh v. Jordan (1825), 
Sm. & Bat. 433. — IR. 

n. .] — R. V. Torrens, lie 

Lynch v. Torhenb (1833), 2 Ir. L. Rec. 
N. fi. 28.— IR. 

o. ,]— R. V. Ramsay (1807), 16 

W. R. 191.— IR. 

p. Search warrant.] — A search 
warrant under tho Canada Temperance 
Act cannot be executed on Sunday. — 
R. V. Lawi/ir, Exp. Willis (1917). 44 
N. B. R. 347 ; 27 Can. Crlm. Cas. 383. 
—CAN. 


PART II. SECT. 2, SUB-SECT. 5. 

q. Work of necvssUu — Drivimi 
sheep.] — Melhournr JJanktnu CV), v. 
Bhevvkr (1875), 1 N. S. W. S. C. R. 
N. S. 103, n.— AUS. 

Acieptinff delivery of miZA 

on Snnday.] — Tho taking by a 
oondoused milk co. of milk from 
farmers on Sunday, the farmers not 
being able to keep tho milk over 
Sunday & deliver it, on Monday in a 
condition suitable for manufacture 
Held : to be a work of necessity within 
Lord's Day Act, R. S. C. 1906, o. 153, 
fi. 12. — Re MApr.E Leaf Condensed 
Milk Co. (1921), 49 0. L. R. 0; 31 
Can. Crlm. Cas. 215 ; 19 O. W. N. 
388 ; 69 D. L. 11. 503.— CAN. 

t. Sale of gasoline.] — R. v. 

CuMMiNoa, R. V. Robinson, [1925] 
1 D. L. R. 1126 ; [1925] 1 W. W. R. 
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tradesman in the coui*se of liis business cut up 
& cooked or fried potatoes, sometimes alone 
& sometimes with flsh, which he sold hot on his 
premises to the poorer classes. He was charged 
with exercising his ordinary calling by doing this 
on a Sunday : — Held : his premises came within 
the exception of Sunday Observance Act, 1G77 
(c. 7), s. 3, as being a “ cook’s shop ” for such as 
otheiwise could not be provided, A; he was there- 
fore not liable to the penalty imposed by sect. 1 
of the Act.— B utxbn v. Ward (1905), 74 Ji. .1. 
K. H. 910 ; 93 L. T. 439 ; 69 .T. P. 422 ; 64 W. li. 
411 ; 21 T. L. R. 753 ; 49 Sol. Jo. 743 ; 21 Cox, 
0. 0. 28, D. C. 

Annoiahon : — Consd. Amorette v. James, [1915] 1 K. B. 121. 

185. Work of charity.] — PiiiiiLTi’S v. Innks, No. 
179, iDife. 

186. Railways — Delivery of luggage from cloak 
room.) — Pltf., arriving in l^ondon by defts.’ rail- 
way on Saturday evening, left a portmanteau at 
tlie luggage & cloak office on the up platform of 
the I^addington Station, tS6 on paying 2d. received 
a ticket acknowledging tlie receipt with printed 
conditions, among which was a notice that the 
CO. would not “ deliver up luggage except to 
persons iiroducing the proper receipt.” On 
Sunday evening, intending to leave London by 
another railway, he came to the I*addington 
Station for his portmanteau, & found the oflice 
sliut. After some time he was told by a porter 


that the superintendent was on the other side ; 
whereupon he went across to the down platform, 
from which a train was starting, & the super- 
intendent sent a porter with a key of the office, 
tfc he obtained his portmanteau. He was thus 
delayed forty minutes, & prevented from leaving 
liondon by the other railway that night. In an 
action for not redelivering the portmanteau within 
a reasonable time the jury found for pltf. : — Held : 
by the ticket defts. were bound to deliver up the 
portmanteau on Sunday as well as on other days, 
on a reasonable reiiuest & within a reasonable 
time ; <te whether there had been an unreasonable 
delay was a question for the jury. — Stallard v. 
Chbat Western Rv. Co. (1802), 2 B. & S. 419 ; 
31 Jj. J. Q. B. 137 ; 26 ,T. P. 618 ; 8 Jur. N. S. 1076 ; 
10 W. R. 488 ; 121 E. R. 1129 ; suh notn. Stanner 
V. Great Western Ry. Co., 0 L. T. 217. 

Jews — Employment on Sundays.] — Sec 
Factories <fe Shops, Vol. XXIV., p. 927, No. 190. 

Supply of gas — Dally test.]— Gas, Vol. XXV., 
p. 492, No. 125. 

Sale of ice cream — Whether “ meat ” within 
Sunday Observance Act 1677 (c. 7).] — See Pood & 
Drugs, Vol. XXV., p. 131, Nos. 514, 615. 

Intoxicating liquors.] — Sec Intoxicating 
Liquors, Vol. XXX., p. 72, Nos. 572-575. 

Factory & shop half holidays.] — See Factories 
& Shops, Vol. XXIV., pp. 927, 931-934, Nos. 189, 
212-227. 


.325 . 4.3 Can. Criin Caa. 251 21 

Alta L. It. 117.— CAN. 

a. — Sale of ref rchhmaiit^ ] — 
Munro V. SvvA.v, [1918J N. Z. L. 11. 
382.— N.Z. 

b. Land, agent rtuilarig contract for 
bale.] — 29 Car. 2 (e. 7), a. 1, aa to 
Sunday tradiUK ia applicable to, & In 
fuicc, in Victoria. But such Act docs 
not apply to a land uf^ent, who ia not 
ultbln tlio woida “ otber person ” In 
Hio Act, (N therefore a eoutiact for the 
sale of laud completed hy a land agent 
on a SuiKlay may be valid. — ^B onalu 
r. 1.M.OK (1872), 3 V. B. (Eq.) 98.— 
AUS. 

c. 1 mponnding <(ttlle.] — Fx p. 
Gl N'lJioliP, Fc p. TiJia-v (1892), 1.5 
N. S VV. L. 1{. (L ) 232 , 9 N. S. W. 
W. N. 48.— AUS. 

d. Seamen de firemen ] — Sennuui 
& flienieu are not Included in tlie 
Molds tiadesnian, artificer, Morkmau, 
labourer, or other i)erhon in the 
29 Car. 2, e, 7. — MAli.sUAni. v. Eohtku 
(1898), 21 V. L. B. 155.— AUS. 

e. .] — Murray r. Coast S.S. 

(!o.. Linden v. Coast S.S Co. (1912), 
22 W. L. B. 572 ; .3 W, W. B. 153 ; 
17 B. C. B. 4G9 ; 8 D. L. B. 378.— 

CAN. 

f. SerHng “ actual or iutemhug 
pta,sriiii<rs " hy ratlvuy.] — Kkj nv v. 
Hart, [1910] A. C, 192, 1*. C.- AUS. 

g. Cab drivex.] — A cab driver, 
the servant of a livery stable keeper, 
la not within Lord’s Day Act, B. 8. U. 
1887, c. 20.3, H. 2.— B. r. Bcdm’ay, 
8 C. L. T. Occ. N. 209,— CAN. 

h. -,]— A cab driver ia not 
Mithln any of the cluasea of persona 
enumerated in Lord’s Day Act, 
B. S. O. 1887, 0 . 203, s. 1, & cannot bo 
lawfully convicted, thereunder for 
driving a cab on Sunday. — B. v. 
Somers (1893), 24 O. R. 244.— CAN. 

k. Travellers for jilcasure on steam 


5w;/.]— B. V. DAGorTT, B. i. Fortier 
(1882), 1 O. B. 537.— CAN. 

l. I’uhlic servant of Croirn.] — B. 
V. Berriman (1883), 4 O. B. 282.— 

CAN. 

m. Company operating street ui ti- 
nny.] — Defts. Aveio lucoi-poruled by 
letters patent under Street BailMuy 
Act, B. S. U. 1887, c. 171, whith 
nuthori.sed them to constiuet & 
operate (on ail days except Sunday) a 
street railway : — Held : nu action 
ivonld not lie by IJio Crown to restrain 
defts. fiom oiieratlng the road on 
Sunday, tho restriction against then 
doing so lieiug at most an Implied one;, 

no substantial injury to llie public 
or any other Interfereneo Milh pro- 
pi letury rights, being shown. — A.-G. 
V Niagara Faixh, Wehley Bark & 
(Tun ON Tbamwwy Co. (1891), 18 

A. B. 453.— CAN. 

n. .] — A CO. incoiporated for 

the purpose of operatuig stieet ears 
does not conio Mlthin Lord’s Day Act, 

B. S. O. 1887, e. 20.3,8. 1.— A.-G. r. 
Hamilton S'irkkt By. Co. (1897), 
24 A. B. 170.— CAN. 

o. Foreman of railway elevator.] 
—Deft, was eonvieted of foUowhig 
his ordinary calling of foreman of the 
Grand Trunk Baihvay Co. elevator in 
superintending tlio unloading of grain 
from u vessel into the elevator on 
SuiKlay : — IIiM : B. S. O. 1897, c. 240, 
does not ajiply to that raih\a>, & as 
It did not apply to tho employer It 
did not apply to the employee. — B. r. 
BeU) (1899), 30 O. B. 732.— CAN. 

p. liurher .] — lie Lambert (19001, 

7 B. C. B. 396.— CAN. 

q Playing base -ball.] — A publie 
base-ball game held on Sunday. & to 
which an admission fee is charged 
does not come Mlthin tho purview of 
Dominion Sunday Obsorvauce Act. 

B. S. C. (’ALllM'ELL V. SHAUGHNE8BY 

(1916), Q. B. 51 S. C. 140.— CAN. 


r. Sale, of secondhand automobile.] 
— Tho sale on Sunday of a secondhand 
automobllo by one farmer to another 
& the tukhig on Sunday of a Hen note 
thereon is not illegal In Manitoba. — 
Cote v. P'rikhen, [1021] 3 W. W. B. 
436 ; 31 Man. L. K. 334.— CAN. 

t. Contracts of insurance.] — 
Northwestern Life Ashokance Co. 
V. KuBHNiu (Sask.), [1922] 1 W'. W. B. 
962.— CAN. 

aa. Neu spnper cAiior. ] — Il.r. D anieih 
(Ont.) (1926), 46 Can. Crim. Cas. 205. 

—CAN. 

bb. Sale of farm imfdiment on 
Sunday by one farmer to another.}-— 
Demchenko r. Fricke, [192(5] 2 

D. L, B. loot; : [1920] 2 W. W. B. 
221 ; 20 Sask. L. B. 492.— CAN. 

cc. Delirery of goods on Sunday.] 
— AVhere deft, a Liu'opeun, Mas sued 
for damages for non-deliveiy of goods 
(Sc eoiilended that he Mas not hound 
todellvei on Sundaj . — Held: delivery 
on Sunday Mas not unlawful, & in the 
uliseneo of custom to the contrary, 
deft, was bound to deliver tho goods 
oil that day if they had not already 
been delivered. — L alctianh BAljasSAN 
r. Kersten (1890), I. L. B. 15 Bom. 
338. — IND. 

dd. Scaling.] — There is no law 
which relieves sealers from going on 
the lee because of the sanctity of tho 
Sabbath, or justify their refusal when 
so ordered. — BiciiAiuis r. Job 
Brothers & Co. (1892), 7 Nlld. L. B. 
012.— NFLD. 

ee. Watchman.] — Soots Act, 1679, 
c. 70, prohibiting Simday labour, did 
not apply to a watchman’s job which 
involved Sunday work so as to render 
the job one which a partially disabled 
workman claiming compensation under 
Workmen’s Compensation Act, 1906, 
was not boimd to accept. — S mith v. 
BeARDMOUK (WlI.LIAM) & Co., L’lD. 
(1922), 15 B. W. C. C. 389.— SCOT. 
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Time. 


Part III. — Computation of Time. 


Sect. 1.— IN GENERAL. 

187. Court takes Judicial notice of computation 
of time.] — Haiivy (ok. Hakvey) v. Broad (ok 
Bread) (1704), 2 Salk. 620 ; 6 Mod. Hep. 1.59, 
190 ; Holt, K. B. 761 ; 91 E. R. 529. 

Aniwtatiuns Refd. R. v. Quraloy (1727), 2 Ld. Rayin. 1528. 

Mentd. Beech v. Parker (1730), 1 Bam. K. B. 350. 

.] — See, further. Evidence, Vol. XXII., 

p. 147, Nos. 1238-1262. 

188. Computation of time In criminal matter — 
Same as in civil matter.] — The same rules govern 
the computation of periods of time whether the 
statute limiting the period deals mth civil or 
criminal matters. — RadclU''fe v. Bartholomew, 
[1892] 1 Q. B. 101 ; 61 L. J. M. C. 63 ; 65 I.. T. 
077 ; 56 J. P. 202 ; 40 W. R. 03 ; 30 Sol. Jo. 43 ; 
sub nom, Ratcltfi'B v. Bartholomew, 8 T. 1j. R. 
43, D. C. 

189. Method of computation — No general rule.] — 

No general rule exists for the computation of time 
cither under Bankruptcy Act, 1890 (c. 71), or any 
other statute, or, indeed, where time is mentioned 
in a contract, the rational mode of couquitation 
is to have regard in each case to the purjjose for 
which the computation is to be made. . . . To 
say that the couimon law a pait of a day is 
the whole of a day is to say something which is 
contrary to the truth (Lord Esher, M.R.). 

It is contended that the old authorities show that 
formerly, when time liad to be computed from the 
doing of an act, the first day, that is tlie day on 
which the act was done, was included, A that that 
rule is applicable to the present case. But it 
has been .sliovvn from subsequent cases that there 
ill no such universal rule, that in the reckoning 
of tune each case must rely on its own circum* 
stance.s & subject-matter (A. L. Smith, L.J.).- — 
Re North, Ex p. Hasluok, [1895] 2 Q. B. 264 ; 
04 I.. J. Q. B. 694 ; 59 .J. P. 721 ; 11 T. L. K. 417 ; 
39 Sol. Jo. 500 ; 2 Man.s. 326 ; 14 R. 436 ; sub 
vom. lie North, Elx p. Parkinson, 72 L. T. 854, 
C. A. 

Annotatu)7i8 : — Reid. Bridge v. Adarus (18519), 63 .T. P. Jo. 

35Jr ; CiOldsmJtbs’ Co, v. West Metropolitan By., 11901] 

1 K, H. 1. Mentd. Mason v. Holton’s Librarj', [1913] 

1 K. B. 83 ; IC v. Norman, 11924] 2 K. B. 315. 


Sect. 2.— INCLUSION OR EXCLUSION OF FIRST 
AND LAST DAYS. 

Sub -SECT. 1. — In General. 

190. General rule — One day excluded & one 
included.] — ^Anon. (1731), 2 Bain. K. B. 84; 94 
E. R. 338. 

191. .] — The six days’ notice of 

applying for a certiorari to remove an order of 
justices, must be reckoned exclusively of one day, 
& inclusively of the rest ; At this is the general 


rule of computation in matters of practice, — 
R. v. Goodenough (1836), 2 Ad. & El. 403 ; 111 
E. R. 179 ; sub nom. R. v. Cumberland .TJ., 
1 liar. & W. 10 ; 4 Nev. & M. K. B. 378 ; 2 Nev. 
& M. M. C. 662 ; 4 L. J. M. C. 72. 

192. .] — R. V. Turner, No. 809, %)ost. 

193. Whether first day included — Depends on 
particular circumstances .] — Re North, Exp. Has- 
LUCK, No. 189, ante. 

194. Renewal of writ of summons.] — A 

writ of summons had been renewed under C. L. P. 
Act, 1852 (c. 76), s. 11, the six months during 
wliich it had to run, had expired on a Sunday 
Held : the Avrit could not be renewed on the day 
following such expiration. — Anon. (1863), 1 H. & 0. 
664 ; 1 New Rep. 331 ; 32 li. J. Ex. 88 ; 7 L. T. 
718 ; 11 W. R. 293 ; 158 E. R. 1051. 

Time running from particular day or event.] 

— See Sub-sect. 2, post. 

195. Computation under penal statutes.] — Qu. : 

if a penal statute say, that prosecution shjxll bo 
in so many days, wliethcr they shall bo inclusively 
or exclusively taken. 

The law allows no fractions of a day. General 
computation of time in penal laws is taken in- 
clusively (Paukeu, C..1.).— R. V. Green (1714), 
as reported in 10 Mod. Rep. 212 ; 88 E. R. 698. 
Aunotaiionn : — Mentd. it. r. Marriott (1717), 1 Stra. 66. 
IL r. Venables (1725). l^’ortes L’op. 325 ; IL v. Floyd 
(1733), Kel. W. 286 ; Smith v. Bouchier (1734), 2 Stru. 
993 ; B. V. Klllett (1707), 4 Burr. 2063. 

196. Act to be done specified number of days 
before given event.] — Wliere an act is required by 
statute to be done so many days at least before a 
given event, the time must bo reckoned, excluding 
both the day of the act A that of the event. — 
R. r. Shropshire JJ. (1838), 8 Ad. A El. 173; 
112 E. R. 803 ; sub jiorn. R. v. Salop .JJ., 3 Nev. 
A P. K. B. 280 ; 1 Will. WoU. A 11. 158 ; 7 Iv. J. 
M. C. 66 ; 2 Jur. 807. 

AnnoUitiaiis : — Apld. Mitchell v. Foster (1810), 4 Per. A Dav. 
150; If, r. Middlesex .IJ. (1845), 3 Do^v. A L. 109 ; Norton 
V. Saliaburj' Town Clerk (1840), 4 C. B. 32 , U. v. Aberdarc 
Canal Co. (1850), 14 Q. Ji. 851. Consd. li. v. Sussex JJ 
(1862), 2 H. A S. 064 ; JO: Railway Sleepers Supply (Jo. 
0885), 29 Ch, D. 204 ; li. v. Tumor (1909), 3 Cr, App 
llep. 103. Refd. Young v. Biggun (1810), 6 M. A W, 49 ■ 
Chambem v. Smith (1843), 1 L. T. O. S. 170. 

Term created by deed.] — /S’cc Deeds, \’o 1. XVJL, 
p. 359, Nos. 1691-1695. 

From what date deed effective.] — Sec 

Deeds, Vol. XVII., pp. 228, 229, Nos. 425-436. 


SuB-sROT. 2 . — Time Running from 
PARTICUI.AR Day or Event. 

A. Jn Goieral. 

197. Whether day of act or date included — Time to 
be computed from act done.]— -In real actions the 
wi’it may abate in part. In personal ones it cannot . 


PART III. SECT. 1. 

109 i. Method of compuiaium — No 
ueiieral rule .] — In construing a docu- 
ment there Is no hard A fast general 
rule for tho computation of time. — 
Clifford v. Mimsteu of Lands 
(1905), 25 N. Z. L. II. 535.— N.Z, 

PART III. SECT. 2, SUB-SECT. 1. 

f . (icneral rule ] — Sernblc ; where 
time is directed to bo computed from 
an act done or an event happened the 
day whereon the act is done or event 
oceuTB is to bo i’eckone<i ae inclusive. — 
Sterle V . Braddell (1838), Mllw. 1. 
— IR. 


g. .] — Whore the parties have 

not Indicated how a deflnlto period 
of time fixed by a contract should 
be calculated tho computation should, 
as a general rule, be made by In- 
cluding the first day & excliuling tho 
last day : but the ct. should reeei-vo 
to Itself tho right to calculate tho 
period with mathematical exactness 
wliere special circumstances render 
such a mode desirable.— Jo ubkrt v. 
Enslin, [1910] App. D. 6. — S. AF. 

h. When both flays excluded,] 
Whore there is to bo an interval of a 
week between two events, the days on 
which those events occur must be 


excluded In the computation of the 
week. — B artram r. Gmcis (1912), 22 
O. W. II. 191 ; 3 O. W. N. 1296 ; 1 
D. L. It. 682.— CAN. 

PART III. SECT. 2, SUB-SECT. 2.— A. 

197 i. Whether day of act or dale 
included — Time to be computed from 
act done.] — By an agreement dated 
Hopt. 20, money was i.o bo paid wltnir 
one mouth, A on Oct. 21, the mone> 
was tendered : — Held : sufficient, lh< 
day of the execution of tho Instniiuon 
bemg excluded in tho oompiitatlon <> 
the time. — B arnes v. Boomer (1801, 
10 Qr. 632.— CAN. 
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Fabt 111. — Computation of Time. 


There shall be no fraction of a day. Unless to 
prevent an inconvenience. Where time is to be 
computed from an act done, the day in which 
the act is done must be included. — Bellasis v. 
Hester (1697), 1 Ld. llaym. 280 ; 91 E. K. 1084 ; 
su/j nom. Belas YSE v. Hester, 2 Lut. 1589. 


Anifiotatim.3 :~kQ\Ci. R. v. Adderloy (1780), 2 Doug. K. B. 
463. Refd. Coleman v. Sayer (1728), 1 Bum. K. B. 303 : 
Young V. Higgon (1840), 6 M, Sc W. 49. Mentd. Story 
Atkins (1726), 2 Ld. Baym. 1427 ; Hill r. White Sc 
Williams (1839), 8 Scott, 249 ; Dimdolk Western By. v. 
Tapster (1841), 2 By. & Cun. Oas. 586. 

198. — .] — Norris v. Gawtry Hundred 

(1617), Hoi. 139 ; 1 Brownl. 150 ; 80 E. K. 289. 
Anrwtationfi : — Arid. B. v. Adderlev (1780), 2 Doug. K. B. 
463. ReM. Belasyse v. Hester (16^7), 2 Lut. 1.589 : Young 


V. 


199. -.1- -A computation of time from 
the doing of an act commences the instant the act 
is done. A computation from the day on which 
the act is done not until the subsequent day. — 
Anon. (1699), 1 lal. Kaym. 480 ; 91 E. B.. 1219 ; 
fiiib 7iom. Howard’s Case, Holt, K. B. 195 ; 2 
Salk. 626. 

Anywiniions : — Confld. Pugh v. Loeda (1777), 2 Cowp. 714. 
Refd. Tomlinson v. Bullock (1879), 43 ./. 1*. 608 ; Re 
Slnirey, Savory v. Shuroy, [1918] 1 Ch, 263, 

200. .] — Wc find in tlio case of BcUasis 

V. I J osier. No. 197, aide, . . . that it is laid down 
by the majority of tlio ct, that where the com- 
putation is to bo made from an act done . . . the 
day when such act was done is to be included 
(Lord Mansfield).-- I t. v. Adderley (1780), 2 
Doug. K. B. 4(5.3 ; 99 E. K. 295. 

AnnoialiMrs : — Apld. Castle r. BnrdHt (1790), 3 Term Pvep. 
623 ; Gluhsington u Bawlins (180.5), 3 East, 407. Distd. 
lioster u. Garland (1808), l.'i Vos. 248. Expld. Webb v. 
I'uirmanor (1838), G Dowl. 519. Apld. Re Whitby, Kt p. 
Whitby (1839), 8 L, J. Bey .55. Consd. Young v. Higgon 
(184 0). 6 M. A W. 49. Refd. Re N(»rth. Ex p. Hashirk, 
[189.5] 2 Q. B. 201. Mentd. Yorath r. Hopkins (1835), 
5 Tyr. 794. 

201. .] — Whore comjuilation of time 

is to be made from an act done, the day on which 
the act i.s done is to be included in the reckoning. 
Therefore when tlio law re<{uires that a month’s 
notice of an action be given, the month begins with 
tlie day on wliich the notice is served. — Castle v. 
Burditt (1790), 3 Term Rep. 623; 100 E. R. 768. 

AnnoUiUnns : — Distd. Lester v. Garland (1808), 15 Ves. 218. 
Dbtd. Webb IK Fuinnaner (1838). 3 M. <S: vV. 473. N.F. 
Voung V. Higgon (1840), 6 19. & W. 49. Refd. Re WliKhy. 
Ex p. Whitby (1839), 8 L. J. Bey. 55 ; Frooraan v. Bead 
(1863), 4 B. k S. 174. 

202. .j— Where time IS to bo computed 

fiom an act done, tlio day on wliich such act is 
done is to be included in the computation. There- 
fore where Bankrupts Act, 1624 (c. 10), s. 2, 
enacts that a trader lying in pi'isou two months, 
i.c. lunar months, after an arrest for debt shall be 
adjudged a bkpt., that inclmles the day of the 
arrest. — Glassington v. Rawlins (1803), 3 East, 
407 ; 102 E. R. 653. 

Annotations : — Distd. Lester v. Garland (1808), 15 Ves. 248 ; 
Webb V. Fairmaner (1838), 3 M. Sc W, 473. Apld. Re 
Wbitliy, Ex p. Whitby (1839), 8 L. J. Bey. 65 ; Mlgottl v. 
Colvlllo (1879), 4 C. P. D, 233. Refd. Pcllew v. East 
Wonford Hundred (1829), 4 Man. & By. K. B. 130 ; Re 
North. Exp. Httsluck, [1895] 2 Q. B. 264. 

203. .] — No general rule in computing 

time from an act or an event, that the day is to he 
inclusive or exclusive ; depending on the reason of 
the thing according to the circumstances. 

It is not necessary to lay down any general rule 
upon this subject ; hut upon teclinic^ reasoning 
I rather think, it would be more easy to maintain, 
that the day of an act done, or an event happening, 
ought in all cases to be excluded, than that it 
should in all cases be included. Our law rejects 
fractions of a day more generally than the civil 
law does. The effect is to render the day a sort 


of indivisible point ; so that any act done in the 
compass of it, is no more referable to any one, than 
to any other, portion of it ; but the act & the day 
are co-extensive ; & therefore the act cannot 

properly he said to be passed, until the day is 
passed (Grant, M.R.). — Lester v. Garland 
( 1808), 16 Ves. 248 ; 33 E. R. 748. 

Annotations : — Consd. Follow v. Wonford (1829), 9 B. & C. 
134. Apld. Hanly v. Ryle (1829), 9 B. & C. 603 ; Godson 
V. Sanctuary (1832), 4 B. & Ad. 255 ; Wobb v. Falrmanor 
(183B),3M. &W. 473 ; Young u. Higgon (1 840), G M. & W. 
49. Consd. Re Hallway Sleepers Supply Go. (1885), 29 
Ch. D. 204. API>^vd. Re North, Ex t>. Hasluok, [1895] 
2 Q. B. 264. Apld. Goldsmiths’ Co. u. West Metropolitan 
By., [1904] 1 K. B. 1. Refd. In the Goods of Wllmot 
(1834), 1 Curt. 1 : Re Whitby, Ex p. Whitby (1839), 

8 L. ,1. Bey. 5.5 ; Weeks r. Wray (1868), 9 B. & S. 62 ; 
Isaacs V. Royal Insce, (1870), L. B. 5 Exch. 290 ; Mlgottl 
V. ColvUlo (1879), 4 C. P. D. 233. 

204. .] — Under Banknipts Act, 1826 

(c. 16), 8. 81, where the comjtutation of time is 
to be from an act done, the day when such act is 
done is tn be included. For some purposes tlio ct. 
notices the fraction of a day. 

In cases of this description, where, under the 
statute, time is to he computed from an act done, 
tlie tlay on wliich the act is done should be included 
in the coiiiputatiou (Lord Eldon, U .). — Jlo 
Starkey, Ex p. Fahquhar (1826), Mont. M. 7. 
L. C. 

Annotation; — FoUd. Godson v. Sanctuary (1832), 4 B. & Ad. 
255. 

205. .J — ^Vfter an affidavit of debt has 

been tiled under .Judgments Act, 1837 (c. 110), s. 8, 
the sending of goods in part satisfaction of the 
demand on the day the docket is struck, is not an 
act of bkpey. The day on winch such affidavit is 
tiled is included in the computation of the two 
calendar months allowed for the issuing of the tiat. 
A fraction of a day will not bo calculated, to bring 
the tiat within the time allowed by the statute. — 
Be Whitby, Ex f). Whitby (1839), 4 Deac. 139; 
Mont. & Ch. 671 ; 8 L. .L Bey. 65. 

206. .] — In the computation of tlie 

calendar month’s notice of action to a justice, 
required by Constables Protection Act, 1751 
(c. 44), s. 1, the day of giving the notice, & the day 
of suing out the writ, are both to he excluded. 

According to the earher authorities on this 
subject, whenev’^er a period of time was to he com- 
puted from an act done, A not from a poiCicular 
dajL tlie day on which the act was done was 
reckoned inclusive. The point may now he 
considered as settled by a coui-se of recent decisions, 
all proceeding upon the same principle, that the 
day from which the comyiutation is made ought, 
in cases like the present, to be excluded 
(Parke, B.). 

Where there is given to a party a certain space 
of tune to do some act, which space of time is 
included between two other acts to be done by 
another pei'sou, both the days of doing those acts 
ought to be excluded, in order to ensure to him 
the whole of that space of time (Aldeu.son, B.). — 
Young v. Higgon (1810), 8 Dowl. 212 ; 6 M. & W. 
49 ; 9 L. J. M. C. 29 ; 4 J. P. 88 ; 4 Jm\ 125 ; 161 
E. R. 317. 

Annotaiions Consd. Re Railway Sleepers Supply Co. 
(1885), 29 Ch. D. 204. Reid. Re Hlgham Sc Jeasop (1841), 

5 J. P. 193 ; Chapman v. Eley (1842), 4 Man. & G. 631 ; 
Rupsell V. Lodsam (1845), 14 M. & w. 574 ; Williams v, 
Nash (1859), 28 L. J. Ch. 886 ; Badclllle v. Bartholomew, 
[1892] 1 Q. B. 161 ; Goldsmiths’ Co. v. West Metro- 
politan By., [1904] 1 K. B. 1 ; B. v. Turner (1909), 3 
C'r. App. Bep. 103 ; English r. Cliff, [1914] 2 Ch. 370. 
MentdT Qnairt^rmaine v. Selby (1889), 5 T. L. B. 223. 

207. .]— Pltfs. insured their goods 

against fire with defts. by a policy for six montlis, 
whereby it was provided that, fi’om Feb. 14, 1868, 
until Aug. 14, 1868, & for so long after as the 
assured should pay the sum of 226 dollars, & defts., 

p p p 2 
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Sect, 2 , — Inclusion or exclusion of first and last dans: 
Sub-sect. 2, A., B. & C.] 

at the time above-mentioned, accept the same, 
defts. funds should be liable to make good losses 
by fire to pltfs.' goods. Pltfs. intended to keep 
up this policy, & defts. knew their intention, but 
the renewal premium was not demanded or paid 
on Aug. 14, 1868. On that day a fire took jdace 
which destroyed pltfs.’ goods. The course of 
busmess between pltfs. & defts. was, that defts. 
should come to pltfs. & demand the renewal 
premium : — Meld : under the teirms of the policy 
the whole of Aug. 14, was protected ; & defts. 
were, therefore, liable for loss caused by a Are 
happening on that day. 

In general, the day on which the engagement is 
entered into is excluded & the last day of the term 
is included (Ketxy, C.B.),— Isaacs v. Royal 
INSUUANCE Co. (1870), L. K. 5 Rxch. 206; 39 
L. J. Ex. 189 ; 22 L. T. 681 ; 18 W. R. 982. 
Annotations :—'RcU. Lett v. Oehorue (1882), 47 L. T. 40: 
Jie NorLli, L'x p. llaHluck, [1805] 2 Q, li. 204. 

208. Whether distinguishable from 

day of act.] — Me Andkkwes A Anduewes (1845), 
5 L. T. O. S. 202. 

209. Act done by party against whom 

computation made.] — One rule for ascertaining 
whether the day on vdiich the act is done should 
be included or not, is to see whether the act is 
to be done by the party against whom the com- 
putation is made.— Pellew v. Wonford (In- 
IIABITAKTS) (1829), 9 B. & c. 134 ; 7 L. J. O. S. 
JVr. C. 84 ; 109 E. R. 50 ; sub novi. Peulew t*. 
East Wonpoud H unbred, 4 Man. & Ry. K. B. 
130 ; 2 Man. <& Ry. M. 0. 127. 

Annotations : — Apld. Hardy v. Kyle (1825)), 9 B. & C. 693. 
ComA. Young: v. (1840), 6 M. & W. 49. Refd. 

t\ebb r. Falrmanor (1838), 6 Howl. 649; Re Whitby, 

® L. J. Bey. 55 ; WilUams v. Biugess 
(1840), 12 Ad. Sc El. 635. 

210. Act to which party against whom 

computation made Is privy.] — Upon this question, 
whether a day is to be reckoned inclusive or 
exclusive, tlie cases of Lcslcr v. Garland, No. 203, 
anle, & Pellew v. Wonford {Inhabitants), No. 209, 
tinie, were cited in the argument, & are those alone 
which it will be necessary to notice. In the former 
case, this distinction was taken by the Master of 
the Rolls, which gets rid of the diiliculties in many 
of the cases : if the act done be an act to which the 
party against whom the time is to run, is privy, 
then the day on which it is done is to be included ; 
otherwise, it is excluded. The Master of the Rolls 
points out this distinction as reconcding many of 
the cases ; but he does not treat it as a binding 
rule in all instances : it prevails, however, in 
general (Bayley, J.).— Hardy v. Ryi.e (1829), 

9 B. A C. 603 ; 2 Man. & Ry. M. C. 301 ; 4 Man. 
A Ry. K. B. 295 ; 7 L. .7. C). 8. M. 0. 118 ; 109 
E. R. 224. 

Annotations : — Consd. Young v. Ilifrjfon (1840), 6 M. 8c W. 
49, Apld. Kadclllto V. Bartholomew, [1892] 1 Q. B. 161. 
Beid. Webb V. Famnnacr (1838), 3 M. & W. 473 ; WUkin- 

Mentd. Kitchen r. 

. haw (1837), 6 Ad. & El. 729 ; Rx p. Jolmson (1839), 7 
H(nvl. 702 : Gibhon v. IrcBon (1842), 3 Q. B. 39 ; Lindflay 
Leitrh (1848), 3 New Schs, Cu«, 99 ; Exp. Gordon (18.55). 
25 L. J. M. C. 12 ; Taylor v. Carr (1862), 2 B. & S. 335 ; 
Lawrence v. Todd (1863), 14 C, B. N. S. 554. 

211. Time to be computed from particular 

date — Whether distinguishable from day of date.] — 

Anon. (1502), Hal. 41 ; 123 E. R. 257. 

212. .] — Indentures of demise 

wore ingrossed bearing date May 26, of land in L. 
to have & to hold for three years from henceforth, 
Ac the said indentures were delivered at 4 o’clock 
in the afternoon of June 20 in the same year : — 
Held • (1) “ from henceforth" shall be accounted 
Horn the day of the delivery of the indentures, 


& not by any computation of date ; (2) though the 
delivery was in the afternoon of Juno 20, the lease 
shall end on June 19, for the law rejects all fractions 
of a day ; (3) in this case, as also where a lease is 
hmited to take ell'ect from the making thereof, 
the day of the delivery shall be taken inclusively ; 
but if a lease be made to begin from the day of the 
making or from the day of the date, the day itself 
of the date is excluded. 

“ From the date ” “ from the day of the date ’’ 

are of one sense. — C iayton’s Case (1586), 5 (Jo. 
Rep. 1 a ; 77 E. R. 48. 

Annotations: — As to (1) Apld. Browne v. Burton (1847), 6 
Dow, & L. 289. Refd. I’ujfh v. Leeds (1777), 2 Cowp. 714. 
As to (2) Apld. Sldobotbam v. Holland, [1 895] 1 Q. B. 378. 
As to (3) Consd. Bellosls v. Hester (1096), 1 Lu. Kaym, 
280. Apld. Steele v. Mart (1825), 4 B. & C. 272. Refd. 
Oshey V. Hicks (1610), Cro. Jao. 263: Hemming i\ 
Brabason (1660), O. Bride. 1. Generally, Mentd. Liefo 
V. Balllnpstono (1674), 1 Mod. Kep. 189 ; Keynolds v. 
Thorpe (1728), 2 Stra. 796. 

213. .] — SCAVAGE V. P^VflKER 

(1622), Cro. Jac. 617 ; 79 E. R. 558. 

214. .] — It used to be held that 

“ from th<! date," includes tlie day, <Sc “ fi-om the 
day of the date," excludes it. But since the cose 
of Pu<)h V. The Duke of Leeds, No. 276, post, 
these formal distinctions liave been done away ; 
& the rule of good sense has been established, that 
such v'ords shall bo construed acconhng to the 
meaning of the ))arties who use them (I.ord 
Ellenrorgugh). — Watson v. 3 ‘ears (1809), 2 
Camp. 294 ; 170 E. R. 1160, N, P. 

Annotation : — Refd. Isaaca v. Ko>a] Instc. (1870), L. K, 5 
Kxch. 296. 

215. .] — In computing (imo 

under 10 Viet, c, 5, avoiding letters patimt, on 
fail mo in payment of stamj) duties Held : tJio 
day of the date is excluded, cV: the tlueo yi'ars do 
not exjnre imtil twelve o’clock at night of the 
anniversary of ilie day on which the letters i>atent. 
were granted. 

If tlie language of the Act had been from the 
day of the date thereof, the thri'e years would not 
have begun to run until the following day, but 
it lias been pointed out by the ct., that in fact 
“ the date thereof ’’ " the day of the date 

thereof " arc synonymous (Romilly, M.K.).— 
Williams v. Nasji (1859), 23 Beav. 93 ; 28 

L. J. Ch. 886 ; 33 L. T. 0. S. 377 ; 5 Jur. N. S. 
690 ; 54 E. R. 391. 

Annotation : — Refd. IsmiCH V. Koyul Insco. (1870), 39 
L. J. Ex. 189. 

216. Date In lease.]— If a diini.se be 

made habendum from the day of the making the 
day is excluded. — B arwick’b Case (1597), as 
reported in 5 Co. Rep. 93 b ; 77 E. R. 199. 

Annotations : — Apld. CorniBh v. Cawsy (1648), Alcjii, 75. 
Refd. Heinmliig v. Brabason (1660), O. Bridg. 1 ; J’ugh 
Leeds (1777), 2 Cowp. 7)4. Mentd. St. Saviour ' b, 
Southwark Churcliwai'dcuH’ (use (1613), 10 Co. Kep. 
66 b ; Fox v. Wbitcbcocke (1614), 2 Bulst. 290 ; Holland 
V. Fisher (1662), O. Brldg. 181 ; ll. v. Kemp (1695), Holt, 
K. B. 419 ; It. V. (jbester (Bp.) (1698), 1 Ld. llaym. 292 , 
Savin V. Betbell, [1902] 2 Cb. 523. 

217. .] — Norris v. Gawtrv 

Hundred (1617), as rejiorted in Hob. 139; 89 
E. R. 289. 

Annotations Reid. Bolasyso v. Hester (1697), 2 Lut. App. 
1589 ; It. V. Adderley (1780), 2 Doug. K. B. 463 ; Younp 
r. Higgon (1840), 9 L. E M. C. 29. Mentd. Llgo v. Cblffln 
(1669), 2 Kob. 561. 

218. .] — Hati’ER Ash (1690), 

1 Ld. Raym. 84 ; 3 Lev. 438 ; 01 E. R. 953 ; 6ub 
nom. IlATHS V. Ash, 2 Salk. 413. 

Annotations: — Gansd. Pugh v. Leeds (1777), 2 Cowp. 714. 
Refd. Ackland v. Lutley (1839), 9 Ad. & El. 879. 

219. .] — Anon. (1699), No. 109, ante. 

220. .] — If a writ is made returnable 

on the octave, etc., of another day, that day shall 
be included in the computation. — R. v. Gumley 
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(1729), 2 Ld. Raym. 1628 ; 1 Barn. K. B. 74 • 
2 Stra. 811 ; 92 E. R. 491. 

“ Calendar month .”] — See Part I., 

Sect. 3, sub-sect. 2, anU. 

221. Creation of term by will.] — 

Testator gave his property to trustees, to be 
accumulated for twenty-one years, & to convey 
upon certain trusts. Testator died on Jan. 6, 
1820 : — Held : the dividend of certain stock, due 
on Jan. 5, 1841, belonged to the accumulating 
fund. 

Where a party creates a term from a particular 
day, that day is excluded in the computation of 
the term ; A if the pai-ty makes use of the ex- 
pression, as he does here, in the third person, I 
should have thought it iierfectly clear, that, in 
such an instrument, the term of twenty-one years 
would extend to the twenty-llrst anniversary 
of the day mentioned, & that the whole of that day 
would bo a poition of the term ; in other words, 
that the whole of the twenty-first anniversary of 
the day of the death would be included (Sha.d- 
WELL, V.-C.). — ((OUST i;. Lowndes (1841), 11 Sim. 
434 ; 10 L. J. Ch. IGl ; 6 Jur. 457 ; 69 E. R. 940. 

222. Time to be computed from death of 

person.] — Ai^pointment of exor., iirovided he 
proved the will mthin three calendar months 
next after the death of deceased, in computing the 
time, the day of the death excluded.— /n the Goods 
o/Wii.MOT (1834), 1 Cui-t. 1 ; 103 E. R. 1. 

Meaning of ‘‘ from.”] — See Sect. 3, sub-sect. 2, 
I)., post. 

JL Period Before Expiration of which Act niay 
Eol he Done. 

223. General rule — First & last days excluded.] — 

njic rule for judgment must have four clear days, 
exclusive of the first Isi last, A of Stinday, before 
pidgment entered. — PoiuouTS v. Sta('F,y (1810), 
id l^last, 21 ; 104 E. 11.271. 

AnnoUtiion : — Apld. Jf. r, WcrofordHliirc J.T. (1820), 3 B. & 

Aid. f.81. 

224. .]--By 49 Geo. 3, c. 08, s. 5, 

ten clear days’ notice of the intention to appeal 
is required : - Held : the ten days arc to be taken 
exclusively, both of the day of ser\dng the notice 
A the day of holding the sessions. — li. v. IIeke- 
PORDsimiE J J. (1820), 3 B. A Aid. 581 ; 100 E. R. 
773. 

225. -.] - -Young v. IIigoon, No. 200, 

ante. 

226. - — — .] — Under Rule 29, which requires 

that eight days at least before moving lor 
permant'nt alimony notice of the motion should be 


given, the eight days must be reckoned exclusive 
of the day on which the notice is given A of that 
on which the motion is made. — R obinson v, 
Robinson (1861), 30 L. J. P. M. A A. 189. 

227. .] — ^A judge’s order, that “ throe 

days after the service of this order at deft. ’a 
residence, pltf . be at liberty to proceed as if jiersonal 
service of the writ of summons had been effected 
on deft.,” was served at deft.’s residence on 
Dec. 20, A no appearance having been entered by 
deft., pltf. signed judgment on the morning of 
Dec. 23 '.—Held : under the order, deft, had to the 
end of Dec. 23 to enter an appearance, A the 
judgment ought not to have been signed till 
Dec. 24 . — Weeks v. Wbay (1808), L. R. 3 Q. B. 
212 ; 9 B. A S. 02 ; 37 L. J. Q. B. 84 ; 17 L. T. 
498; 10 \V. R. 399. 

228. (1) The general rule of law 
in the computation of time is that fi actions of a 
day are not reckoned (Ghitty, J.). 

(2) The word “ at ” means after the interval, 
or at some time after the interval, [(’os. Act, 1802 
(c. 89), s. 61]. The word “ at ” refers gram- 
matically rather to a point of time than a period 
(Chitty, j.). 

(3) ” An interval of not less than foui teon days ” 
is equivalent to saying that fourleiui days must 
intervene or elapse between the two dates ((’hii'TY. 
J .). — lie Railway Sleepeks Suim'j.y Co. (1885), 
29 Oh. D. 204 ; 64 L. J. Vh. 720 ; 52 J.. T. 731 ; 
33 W. R. 595 ; 1 T. L. R. 399. 

Annotations; — As to (1) Reid. 7?c North, Br p Ilasliiok, 

fl895) 2 Q, B. 261. As to (3) Consd. He Miller 'h Dole, ote. 

Co. (188.')), .‘hi W. B 192 : I.adlos’ DrcHH A‘<''Ocn. r Pul- 

brook (1899), 68 L. J. Q. B. 871 Reid. Bridpe v. Adams 

(1899), 63 J. P. .lo. 394 ; B. i> Tunu-r, 1191()J 1 K. B. 346, 

(Jn}eraUy, Mentd. Briton Medical, General tc Life Assocu. 

V. Jones (1889), 61 L. T. 384. 

229. Time of expiration — Midnight on last day.] 

— The answer became sullicient on Aug. 2, A the 
four weeks allowed from that time to amend the 
bill, extra the vacation, expired on Nov. 18. 
Deft, served notice of motion to di.smiss at half- 
past seven o’clock on the evomng of Nov. 18 : — 
Held : the four weeks did not expire till tweh e 
o’clock at night, A consequently the notice of 
motion was given before pltf. was in default. — 
Pbkstgn r. Coi.LETT (1851), 20 L. J. Oh. 228 ; 10 
J.. T. O. 8. 551. 

Meaning of ” from .”] — See Part 111., Sect. 3, 
sub-sect. 2, D., post. 

C. Period Within ichich Act Mast he Done. 

230. General rule— First day excluded.] — When 
tlie sheritf is ruled to bring m the body ho lias 


PART III. SECT. 2, SUB-SECT. 2,— C. 

230 i. llcnsral rule — First day cx~ 
cludoA.]—Th(i time of redemption of 
land sold for taxes, under 6 Geo. 4, 
e. 7, being within twelve calendar 
months from tho time of ttie sale, 
excludes tho day on which tho sale 
takes ]iUu’e. — Bouuton r. Buti'an 
(1831), 2 (1. H. 396. — CAN. 

230 ii. .)— lu eomputing 

tho time for short notice of trial the 
first day was exclusive, & the last 
inclusive. — J .ovb r. Armouk (1840), 
3 Out. Dig. 6987.— CAN. 

230111. .1 — Scovr V. Dick- 

son (IS.'iS), 1 P. R. 360.— CAN. 

230 Iv. — .] — On an applica- 

tion by Bolrs. to tax costs against their 
clients, when the bill was rendered on 
Aug. 22, & tho petition presented on 
Sopt. 22: — Held; too soon. Tho 
month must be reckoned exclusive of 
the day of rendering tho bill He pro- 
sontlug tho petition. — Re Moupiiy & 
Kerr (1866). 2 Ch. Ch. 66.— CAN. 

230 V. ,] — In computing 


tho statutory Intervals between calls, 
tho time must be reckoned exclusively 
of the day on w'bich the previous call 
was payable. — Bank ok Nova Scotia 
V. Forbes (1883), 16 N. S. B. (4 B. & 
G.) 29.).— CAN. 

230 vi. — .] — In eomputing 

the time wdtliln w'hleh an action must 
bo brought against a bailiiT for some- 
thing done in pursuaneo of Division 
Courts Act, It, K. O. 1877, c. 47, s. 231, 
tho daj-^ on which tho act was com- 
nutted must be excluded. — IIanns v. 
Johnston (1883), 3 O. U. 100. — CAN. 

230 vli. — — ,] — Canada Tem- 
perance Act, 8. 46, pi'ovides that the 
hearing may bo adjourned lo a certain 
time & place, but no such adjourn- 
ment shall bo moi'e than a week: — 
Held : tho week must be computed as 
seven days exclusive of tho day of 
adjournment. — R. r. Coi.lins, R. v. 
QoULAiS (1887), 14 O. B. 613. — CAN. 

230 viil. .] — Thomson v. 

Quirk (1889), 18 S, C. B. 695.— CAN. 

230 ix. — Koksikah 


QuiuRV (\) ’s, Ltd. Ltabiiaty v. R. 
(1897), 5 B. C. R. 600.- CAN. 

230 X. .1 — Ftcin County 

CoRPN. r. Robert (Out ) (1906), 36 
S. C. R. 27.- CAN. 

230 xi. .] - In a letter of 

licence from creditors to a debtor, “ for 
& during the terra of one year from 
tho date hereof”: — Held: the day 
of tho date should bo excluded from 
the computation of tho year.--AMiUEn- 
MAN r. Dioges (1861), 12 I. C. L. R, 
App. I. —IR. 

230 xii. — MILI.ER V. 

WHEATi.Ey (1891), 28 L. R. Ir. 144 — 

IR. 

230xjii. .1 — Sroi'TD.llTTTH- 

ERFURD (1839), 2 Dunl. (Ct. of Sess.) 206; 
15 Fao. Coll. 514. — SCOT. 

230 xiv. .1 — Frew v. 

Morris (1897), 24 R. (Ct. of Sess.) 
(J.) 60 ; 34 Sc. L. H. 627 ; 4 S. L. T. 
34l— SCOT. 

k. First & last day excluded.] — 
In computing the time for setting down 
a cause the day on which it is set down. 
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Sect. 2. — Inclusion or exclusion of first and last days : 

Sub-sect. 2, C. ; s^ih-sect. 3. Sect. 3 : Sub-sccts. 
1 A.] 

four days, exclusive of the day when the rule 
issued, <Sc was served upon the sheriff. — Anon. 
(1774), Lotlt, 631 j 98 E. B. 836. 

231. .] — Seven days’ time for pleading, 

gives the whole of the seventh day to plead in, 
^ter excluding the day on which the order is 
made. — I’epperell v. TWkpell (1834), 1 Cr. M. 
& n. 372 ; 2 Bowl. 674 ; 4 Tyr. 811 ; 3 L. J. Ex. 
806 ; 149 K. B. 1124. 

Annotations : — Apld. Macher v, BUlinsr (1834), 1 O. M. & R. 

577 ; Smith v. Rathboue (183G). 2 Har. & W. 330. Refd. 

Shield V. Quick (1841), 8 M. & W. 289. Mentd. Hough v. 

Bond (1836), Tyr. & Gr. 617. 

232. .] — (1) If a party purchase goods 

to be paid for in two calendar months, the credit 
does not expii’e till the end of the corresponding 
day of the second month. 

A very reasonable rule was laid down by IjORD 
Teni'ERDEN, which is a very good te.st to apply, 
viz. by reducing the time to one day, in which 
case the party ^\nuld clearly be entitled to the 
whole of the next day after the injury was done, 
otherwise he might have no time at all in wliich 
to give notice (Parke, B.). 

(2) If the question between the paities at a 
trial be for how long a period certain credit was 
given, & it is assunied on both sides, that calendar 
months were meant, & the case left to the jiu'y 
on that assumption, a party will not be allowed 
afterwards, in showing cause against a rule for a 
new trial, to avail himself of the presumption of 
law, that as no poi-ticular kind of months wore 
mentioned, lunar ones must be intended. — 
Webb r. Eatrmaner (1838), 3 M. & W. 473 ; 6 
Bowl, 549 ; 1 Horn & II. 108 ; 7 L. J. Ex. 140 ; 2 
.Tur. 397 ; 150 E, 11. 1231. 

Annotations • — As to (1) Apld. Young v. Higgon (1840), 6 

M. & W. 40. Distd, KuHbelJ v. Ledsam (184.'>), 14 M. & W. 

674. Consd. SportalJ v. Benooke f]850), 10 C. B. 212; 

Isaacs V. Royal Inscc. (1S70). L. R. Exch. 296. Reid. 

Hlimt r. Hlblop (1838), 2 Jur. 642 ; WilllaniH v. Nosh 

(1859), 28 L. ,7. Ch. 886 ; Jfc Railway Klocpei's Supply 

C’o. (188.6), 29 Ch D. 204 ; Goldsmiths’ Go. v. West. Metro- 
politan Ry., 119041 1 K. B. 1 ; B. v. Turner (7 909). .3 

Cr. App. Hop. 103 ; English v. Clilf, [19141 2 Ch. 376. 

As to (2) Refd. Simpson t. Alargltsou (1847), 11 Q. B. 23. 

233. .] — Where, upon .fan. 10, a 

judge’s order was made, that deft, should have 
four days to apply to the ct. upon a summons, 
dated Jan. 9, A tluit in the meantime proceedings 
be stayed : A a motion was made on Jan. 14, 
to set aside the interlocutory judgment, which 
was neA^er dravTi up : — Held : final judgment 
might be signed on J an. 1 5, t he four day.s mentioned 
in the order having then exphed.—ARMSTONE v. 
Judkins (1840), 4 Jur. 722. 

234. 8. 3, Geo. 4, c. 39, s. 1, 

enacts that wan-ants of attorney to confess judg- 
ment shall be filed “ within twenty one days 
after the execution.” Sect. 2 enacts that, unless 
they be ” filed as aforesaid, within the space of 
twenty-one days from the execution,” or unless 


judgment be signed or execution issued within the 
same period, they, & the judgment & execution 
thereon, sliall be fraudulent A void against the 
assignees of the party giving the warrant, if he 
become bkpt. “ after the expiration of twenty-one 
days next after ” execution of the warrant : — 
Held : the twenty-one days for filing are to bo 
reckoned exclusively of the day of execution ; 
A a warrant executed on Bee. 9 A filed on Bee. 30, 
was in time.-*— W illiams v. Burgess (1840), 12 
Ad. A El. 635 ; 9 Bowl. 644 ; Am. A H. 65 ; 
4 Per. A Bav, 443 ; 10 L. .T. Q. B. 10 ; 6 Jur. 71 j 
113 E. R. 956. 

Annotations : — Apld. Rt Hlgham & Jesaop (1840), 9 Dowl. 

203 ; Radcllflov. Bartholomew, [1892] 1 Q. B. 161. Re£d. 

R. V. St, Mary, Whitechapel JJ. & Overseers (1843), 7 

Jot. 602, 

235. .] — (1) The usual course in recent 

times has been to construe the day exclusively, 
whenever anything was to be done in a certain time 
after a given event or date (Parke, B.). 

(2) The law never takes notice of the fraction of 
a day, except where there are conflicting rights 
between subjects (Pabke, B.).-— Bussell v. 
Ledsam (1845), 14 M. A W. 674 ; 14 L. J. Ex. 353 ; 
6 B. T. O. 8. 496 ; 9 Jur. 557 ; 163 E. R. 604 ; 
affd. on other grounds, sub nom. Ledsam v. 
Russell (1847), 16 M. A W. 033, Ex. Ch. ; (1848), 
1 n. L. Cas. 687, H. L. 

Annotations: — As to (1) Apld. Williams r Nash (1859), 28 

Beav. 93 : Goldsmiths' Co. v. West Metropolitan By., 

11904] 1 K. B. 1. Consd. English v. CHIT. [1914] 2 Ch. 376. 

Beld. Isaacs v. Royal Inscc. (1870), 39 L. .T. Ex, 189; 

Braksiieari’ Barton, [1924 ] 2 K. B 88. .'7slo(2)Consd. R. 

V. Edwards (1853), 9 Exch 32, (irnerally, Reid. Crosslcy 

V. Potter (1853), 1 Macr. 240. Mentd. Stimn v. JclTrcc 

(1847), 8 T,. T. O. H. 415 ; Re Markwlck’s Patent. (1860), 

13 Moo. P. C. C. 310. 

236. ,] — Williams v. Nash, No. 215, 

ante. 

237. .] — Under a special Act which 

incorporated Lands Clauses Act, 1845 (c. 18), 
a railw ay co. were empowered to take lands cotn- 
pulsorily for the purpose of their undertaking, A 
the powers of the co. for this purpose were to cease 
after the expiration of thi'oe yeni*s from the passing 
of the Act. The Act received the Royal assent 
on Aug. 9, 1899, A on Aug. 9, 1902, the co. gave 
to pltfs. a notice to treat for the purchase of lands 
belonging to them A scheduled in the special Act.. 
On an application for an injunction to restrain the 
CO. from pi'oceeding under this notice : — Held : 
tlie day of the passing of the Act must bo excluded 
in the computation of the tlirce years, A the noLco 
was served in time. 

Tlie rule is now well established that whore a 
particular time is given, from a certain dat.e, within 
which an act is to be done, the day of the date is 
to be excluded (Mathew, L.J.). — Goldsmiths’ 
Go. V. West Metropolitan Rv. Co., [1604] 1 
K. B. 1 ; 72 I.. J. K. B. 931 ; 89 L. T. 428 ; 68 
J. P. 41 , 62 W. R. 21 ; 20 T. L. R. 7 ; 48 Sol. Jo. 
13, C. A. 

Annotation -Refd. Brakspear r. Barton, [1921] 2 K. B. 88. 

238. — Time to be computed from passing 


& the first day of hearing, are both 
excluded. — Beard ». Grey (1870), 3 
Ch, Ch. 104.— CAN. 

l. .] — Re ONTARro Tanners’ 

SuiTUKS Co. & Ontario & Quebec 
Rv. Co. (1888). 12 P. R. 563.— CAN. 

m. .] — He Ohtrom & Sidney 

Township Corpn. (1888), 16 A. R. 
372.— CAN. 

n. ,1 — Rc Jenntnos (A Bank- 
rupt), Rx Tft. Belfast & County 
Down Ry. Co. (1851), 1 1. Ch. R. 
230. — IR. 


p. Whether holidays miist be 


— Re Toronto City West Ridino 
ET^EonoN (1871), 31 U. C. R. 409, — 

CAN. 

q. .1 — Dkcilenk V. Montreal 

(City) (18^), 10 T. L. R. 640, P. C. 

—CAN. 

r. Date of Act coming into 
operation.] — Under a statute providing 
compensation for offlees, etc., thereby 
abolished, but limiting the period for 
claiming to 12 months “after any 
claim for compensation shall have 
arisen : — Held : this period falls to bo 
calculated from the date when the 
act came into operation, & the office 
thereby fell ; Sc not from the first 


term thereafter, at which tlie fialaiy 
would have been duo, had the offleo 
continued. — Veitch v. Harvey (1830), 
9 Sh. (Ct. of Boss.) 20.— BOOT. 

t. Day of injury included — When 
is last day available for action .] — jR 
computing the time of six months 
wltliin which action for compensation 
must be brought, under Act 86 oi 
1907, 8. 20 (Trauevaal), the day of 
the injury, death or admission respec- 
tively must bo Inoluded, & the last 
day available for action is the day 
preceding the corresponding calendar 
day. — Lammas v. Nioiioll & AldeR* 
SON, (1911) T. P. p. 962.— S. AF, 
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of statute.] — Where a statute provides that certain 
proceedings can be taken only within six months 
from the passing of the Act, the day on which the 
Act was passed is excluded, &, therefore, under 
Rent & Mortgage Interest liestrictioiiH Act, 1923 
(c. 32), B. 8 (2), which came into operation on 
,Tuly 31, 1023, the last day for taking proceedings 
to recover back over payments of rent under the 
Increase of Kent Mortgage Interest (Restrictions) 
Act, 1920 (c. 17), is not .Jan. 30, but Jan. 31, 1921. 
—Truss v. Olivier (1924), 40 T. L. R. 688, D. C. 

Meaning of “ from.”]— Nrc Part III., Sect. 3, 
sub-sect. 2, D., post. 


Sub-sect. 3. — Particular Instances. 

Appeal In Bankruptcy.) — Sfe Bankruptcy, Vol. 
IV., pp. 529, 630, Nos. 4846-4864. 

Authority of arbitrator.] — See Arbitration, Vol. 
II,, p. 410, Nos. 034-641. 

Commencement & duration of leases.] — See 
TjANDlord Tenant, Vol. XXX., pp. 461 ct seq. 

Companies — Interval between meetings.] — See 
Companies, Vol. IX., p. 680, Nos. 3872-8874. 

Compulsory acquisition of land.] — See (Jom- 
ruLsoRY Purchase op Land, Vol. XI,, p. 170, Nos. 
478, 479. 

Contracts not to be performed within a year.] — 

See ('ontract, Vol. XII., pp, 118 cf seq. 

Contract for sale of goods.]— AVc Sale op Goods, 
Vol. XXXIX., p. 608, No. 1960. 

Contracts of insurance.] — See Insurance, Vol. 
XXIX., pp. 300, 403, Nos. 2916, 3101. 

Increase of rent — Within Rent & Mortgage 
Restriction Acts.] — See IjAndlord A. Tenant, 
Vol. XXXI., p. 667, Nos. 7136-7138. 

Lapse of patronage of benefice.] — See 
Ecclesiastical liAW, V"ol. XIX., pp. 304, 396, 
Nos. 2196-2210. 

Limitation of time for taking proceedings — On 
attorney’s bill.] — Solicitors, pp. 176-198, ante. 
Creditors action in bankruptcy,] — See 

Bankruptcy, Vol. IV., pp. 131, 132, Nos. 1202- 
1205. 

Criminal proceedings.] — See Criminai. Law, 

Vol. XIV., p. 163, Nos. 1278-1283. 

Recovery of rent overpaid,] — Sec I^and- 

lord & Tenant, Vol. XXXI., p. 574, Nos. 7217- 
7223. 

Limitation of time In wills.] — See Wnxs. 

Notice of appeal — From County Court.] — See 

County Courts, Vol. XIII., p. 636, Nos. 868-874. 

In bankruptcy.] — See Bankuui'tcy, Vol. 

IV., p. 531, Nos. 4870-4872. 

Against stopping up or diverting highway.] 

—See Highways, Vol. XXVI., p. 484, Nos. 1900- 
1965. 

In affiliation proceedings.] — See Bastarda^ 
Vol. III., p. 405, Nos. 380-382. 

— — Removal of pauper.] — Sec Poor Law, Vol, 
XXXVII., p. 340, Nos. 1497-1506. 

Notice of demand for Jury — In county court.] — 
See County Courts, Vol. XIII., p. 600, Nos. 600, 
601. 

Notices to offender & court — Proceedings against 
habitual criminal.] — Sec Criminai^ l^w, Vol. XIV., 
p. 483, No. 6201 ; Supp. No. 111., p. 407, No. 
6261a. 

Notice of application for certiorari.] — Sec 

Crown Practice, Vol. XVI., p. 462, Nos. 3370, 
3371. 

Notice of application for licence for sale of in- 
toxicating liquors.] — See Intoxicating Liquors, 
Vol. XXX., p. 13, Nos. 60, 51. 

Notice to quit.] — See Landlord & Tenant, 
Vol. XXXT., pp. 435 et seq. 


Period of service of articled clerk.] — See 

Solicitors. 

Retention of proceeds of sale by sheriff — Within 
Bankruptcy Acts.] — See Bankruptcy, Vol. V., 
p. 817, Nos. 0945, 6946. 

Time of payment of bill of exchange.] — See 

BIIJ.S OF Exchange, Vol. VI., pp. 64-50, Nos. 
416-448. 

Time for sale of distress.] — See Distress, Vol. 
XVIII., pp. 351, 352, Nos. 883-896. 


Sect. 3 .—CONSTRUCTION OF TERMS. 

Sub-sect. 1. — In Generai>. 

See, generally, Deeds, Vol. XVII., pp. 242 et aeq. 

239. Construed to effectuate intention of parties.] 
—Anon. (1657), 2 Dyer, 142 a; 73 E. R. 310. 
Annotation : — Reid. Anon. (1560), Dal. 27. 

240. .]— Anon. (1601), Dal. 27 ; 123 E. R. 

246. 

241. .] — Wherever a right is to be divested, 

the time must be extended in order to support the 
transaction of the paities. . . . The principle 
established in the case of Pugh v. Leeds (Duke), 
No. 276, post, wfis, that the time should be taken 
exclusive or inclusive as would best elTectuate the 
act intended to be done by the parties (Buller, .T.). 
— Ex p. Fallon (1793), 6 Term Rep. 283; 101 
E. R. 159. 

Reid. Williams v. Bumeas (1841), 9 Dowl. 

.044 ; 11. V St. Maiy, Whitechapel, J.T & Overseers (1843), 

7 Jur. 602. Mentd. Washburn v. Birch (1703), 5 Term 

Hep. 472 ; Kollo v. Ambrosso (1798), 7 Term Hop. 501. 

“ From.”] — See 8uh-sect. 2, D., post. 

Construction of terms in bonds .] — See Bonds, 
Vol. VIT., pp. 187-191, Nos. 270-3()3. 


Sub-sect. 2. — Particular Words and 
Phrases. 

A. “ Reasonable Tiine.^’ 

242. Whether question for judge or jury.] — 

Bell v. Wardell, No. 299, post. 

243. .] — What is reasonable notice to tlje 

indorser of non-payment by the drawer of a. pro- 
missory note, or accei)tor of a bill of exchange, is 
a question of law. 

it is of dangerous consequence to lay it dowm as a 
general rule, that the jury should judge of the 
reasonableness of time. It ought to be settled as 
a question of law (Asuhurst, J.). — Tindal v. 
Brown (1786), 1 Term Rep. 107 ; 99 E. R. 1033 ; 
affd., 2 Term Rep. 180, Ex. C!h. 

Annotations : — Dbtd. Hopes V. Alder (1800), 6 East. 16, n. 
Consd. Darbishlro v. Parker (1805), G East, 3. Reid. 
Stevens v. Aldildgo (1818), 5 Pneo, 334 ; Moulo v. Brown 
(1838), 4 Binpr. N. C. 26C. Bfentd. Blckordiko v. 
Bollman (1786), 1 Term Hm). 405 ; Brown v. Ilarraden 
(1791), 4 Term Hep. 148 ; Ex p. Barclay (1802), 7 Ves. 
597 ; IlayncB v. Blrks (1801), 3 Bos. & P. 599 ; Esdailo 
Sowerhy (1809), 11 East. 114 ; Williams v. Smith (1819), 

2 B. & Aid. 496 ; Phllpot v. Brlant (1828), 4 Bing. 717 ; 
Plckin r. Graham (1833), 1 CT. & M. 725 ; Solarte v. 
Palmer (1834), 8 Bll. N. S. 874 ; Chapman v. Keane (1835), 

3 Ad. & El. 193 ; Hedger v. Stoavenson (1837), 2 M. & W. 
799 ; Furze r. Sharwood (1841), 2 Q. B. 388 ; King v. 
BIckley (1842), 2 Q. B. 419 : Caiint v. Thompson (1849), 

7 C. B. 400 ; Duncan, Fox r. North & South Wales 
Bank (1880), 6 App. Cas. 1. 

244. .] — The question of reasonable time 

is a mixed question of law & fact. It will be for 
the jury to say what the facts are, but the judge 
will direct them upon those facts, whether the time 
was reasonable or not, as a matter of law. — 
Davis v. Capper (1829), 4 C. & P. 134 ; 10 B. <fc C. 
p. 36 ; 2 Man. & Ky. M. C. p. 678 ; 6 Man. «fc By. 
K, B. p. 60 ; 172 05. R. 640, N. P. 

246. .1 — Defts., overseers of the townsliip 

of B., agreed with pltf. & several other persons 
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Sect. 3. — Construction of terms: Sub-sect. 2, A.^ B. 

who had given notices of appeal against a poor 
2 *ate made for the township, that all matters in 
difference between defts., as such overseers, pltf. 
& the other applts., should be referred to tlio 
decision of two persons named ; & that the costs 
of pltf. & other applts., incurred by them in 
relation to the ax^peals, up to the time of the agree- 
ment, should be taxed, paid by tlie overseers 
of the township. 

A declaration in assumpsit against defts., for 
non-payment of such costs, alleged that they were 
taxed in a reasonable time after the making of the 
agreement, of which defts. had notice, & were 
requested to pay the amount, but that they had 
not paid it, it still remained unpaid to pltf. 
Defts. pleaded, that the costs were not taxed in a 
reasonable time after the making of the agreement ; 
on wliich traverse an issue was joined, & found for 
defts. : — Held : the question, whether such reason- 
able time had elapsed, was a question for the 
decision of the jury, & not of the judge. — Burton 
V. Griffiths (1843), 11 M. <fc W. 817 ; 1 D. T. O. S. 
289 ; 152 E. H. 1035. 

246. Meaning depends on circumstances.] — 

There is, of course, no sucli thing as a reasonable 
time in the abstract. It must always dexiend 
upon cu'cumstances (Lord llERSCinoTJ., C.). — 
Hick v. Kaymonu A Keid, [18931 A. (). 22 ; 
62 L. J. Q. B. 98 ; 68 L. T. 175 ; 41 W. ii. .384 ; 
9 T. L. K. 141 ; 37 Sol. Jo. 145 ; 7 Asp. M. J/. <). 
233 ; 1 R. 125, IT. L. ; affg. S. Ck sub nom. lliuK 
V. Rodocan.\chi, [1891] 2 (J. B. 026, C. A. 
Annotations : — Apld. Carlton S.S. Co. v. Castle Mail Packets 
Co., (1898) A. C. 480 ; Sims v. Mid. Uy.. [1913] 1 K. B. 
103. Consd. 8tewart V. Rank (1920), 30 T. L R. 728. Refd. 
Castlegate 8.S. Co. v. Dempsey, [1892] 1 y, B, 54 ; Lyle 
ShippiiigCo. V. Cardiff Corpn., [1900] 2 Q, IJ. 038 ; Ilnlthcn 
V. Stewart, [1902] 2 K, B, 199 , Uopnerr. Stfiato, lloscgood 
(190r)), 92 L. T, 328 ; Akt, Hekla v. Bryson, Jameson 
(19t)8), 100 L. T. 155 ; Rnlli v. C’oinpaffia Nuviera Sola v 
Aznar, [1920] 2 K, B. 287 ; Van Liewon v. Hollis, [1920] 
A. C, 239 ; Verlott’a Administratrix v. Motor Union ]iih«‘o., 
[1925] 2 K. B, 137. Meutd. Maclay v. Bakers Sc Hpillcr 
(1900), 10 T. h. It. 401 ; Lamrham S.S. Co (lallaglier 
(1911), 12 Asp. M. L. C. 109 ; TrauKoccanica Socicta 
Itallana DI Navigazlono v. .Sldpton, [192.3] 1 K. B. 31 ; 
it. V. Roberts, Er p. Scurr, [1924] 2 K. B. 095. 

Construction in particular instances.] — See 

Titles jxissim. 

B. “ Forlhwith/’ 

247. Whether expression of time.] — An order of 
the ct. for the delivering up of a deed “ forthwith ” 
is a sufficient exjiression of time within the meaning 
of Consolidated Ord. 23, r. 10. — Thomas v. Nokes 
(18C8), L. R. 6 Eq. 521 ; 16 W. R. 995. 

Annotations : — Apld. Halford v. Hardy (1899), 81 L. T. 721. 
Refd. Carter v. RobortH, [1903] 2 Ch. 312. 

248. .] — Having regard to Thomas v. Nokes, 

No. 247, an(e, I think that ... it must be held 
that the use of the word “ forthwith ” dispenses 
with the neces.sity for fixing a time (Kekewjch, J.). 
— Halford v. Hardy (1899), 81 L. T. 721. 
Annotations :~'Rel6i. Carter v. Roberts, [1903] 2 Ch. .312; 

Re Launder, Laimder v. Richards (1908), 98 L. T. 554. 
Mentd. D. v. A.. [1900] 1 Ch. 484. 

249. Meaning of “forthwith’* — No unreason- 
able delay.] — The word “ foid-hwith ” must not 
icceive that strict construction, that it must follow 
immediately or instantly on what precedes it; 
but it ought to receive a fair interpretation imply- 
ing a reasonable time, & no unreasonable delay 
(Coleridge, J.). — R. v. Woucester JJ. (1839), 7 
Dowl. 789 ; 3 Jur. 1052. 

Annotation : — Dbtd. R. v. Berkshire JJ. (1879), 48 L. J. M. C. 
137. 


260. .] — There is no doubt the word 

“ forthwith ” means with all reasonable celerity 
(Tindal, C.J ). — Burgess v. Boetepeur (1844), 
as rcimrted in 7 Man. & G. 481 ; 135 E. R. 193. 

Annotations : — Mentd. R. v. StonnoU (1845), 1 Cox, C. C. 
142 ; Jephson v. Barker & Redman, Swan v. Same (1886), 
3 T. L. R. 40 : R. V. Ireland, [1910] 1 K. B. 634 ; R. v. 
Rabjohns, [1913] 3 K. B. 171. 

251. .] — Without putting any critical 

construction on the word “ forthwith ” ; it means, 
I think, with as little delay as the circumstances 
will reasonably admit of (Coleridge, .T .). — Ex p. 
JjOWE (1846), 3 Dow. & Jj. 737 ; 2 New Sess. Cas. 
331 ; 15 L. J. M. C. 99 ; 10 J. P. 632. 

Annotation : — Apld. R. v. Ely JJ. (1855), 1 Jur. N. S. 1017. 

252. .] — Where the order to pay forth- 

Avith was served on applt. he was not bound to pay 
eo iustanii but would have a reasonable time 
(Erle, j.).— R. V. Ely JJ. (1855), 5 E. A B. 489 ; 
25 L. J. M. C. 1 , 26 L. T. O. S. 57 ; 20 J. P. 116 ; 
1 Jur. N. S. 1017 ; 4 W. R. 5 ; 119 E. R. 563. 

Annotation : — Mentd. Rawneley v. Hutchinson (1871), L. R. 
6 (i. B. 305. 

253. .] — “ Forthwith ” does not mean 

within so many minutes, but within a reasonable 
lime (WiLLEs, J.).— -King v. Chamberlain (1871), 
40 L. J. C. P. 273 ; 24 L. T. 736 ; 35 J. P. 743. 

Annotations : — Mentd. Agnew v. Jobson (1877). 47 L. J. 
M, C. 07 : Burns v. Nowell (1880), 5 Q, B. D, 444 ; Tre- 
bock V. Croudaco, [1918] 1 K. B. 158. 

254. At once — Circumstances of case re- 

garded.] — “ Forthwith ” of course means “ a1 
once ” having regard to the circumstances of the 
case (Boaven, L.J.). — Lowe v. Fox (1885), 15 
Q. B. D. 067 ; 54 L. J. Q. B. 501 ; 63 L. T. 880 ; 
60 J. P. 244 ; 34 W. R. 141, C. A. ; af/d. on other 
grounds (1887), 12 Ajip. Cas. 200, II. L. 

Annotations : — Mentd. Re Smith’s Estate, Clemonts v. Ward 
(1887), 35 Cli. D. 589 ; Hixlloy v. Sllversprings Bleaching 
Co., 11922] 2 Ch. 268. 

255. In statute.] — As the statute prescribes 

that a copy of tlie capias should be forthwilh 
delivered, I am bound to give that construction 
to it which wdll have the greatest elTect for the 
ease A fav'our of the party arrested (Williams, J.). 
— S1JEARM4.N V. MaC’KNIGHT (1837), Will. Woll. isi 
Dav. 189. 

266. .] — When an act is required bv 

a statute or a rule of ct. to be doiK; “ forthwith,” 
the word “ forthwith ” must be construed with 
regard to the object of the jirovision A the circum- 
stances of the case.— itV Sui^tuam, Ex ]>. Iamb 
( 1881), 19 Ch. D. 109 ; 51 I,. J. Ch. 207 ; 45 L. T. 
639 ; 30 W. R. 120, C. A. 

Annotations : — Apld. Re Lyon, Ex p. Lyon (1882), 45 L, T. 
768. Reid. Zi’e Jones, WllllaiuH (1 882), 46 L. T’. 237 , 
Re Vitoria, Exp. Sj)anlHh Corpn., [1891] 1 (J. B. 259 ; Re 
Barley, [J923] I Ch. 177. 

257. In award.] — -Tlie award directed that 

A. & B. .should forthwith execute certain recon- 
veyances to CU, A that C. should forthwith execute 
indemmtie.s & releases to A. & B. : — Held : ” forth- 
with ” in the latter case, meant, as soon as A. A 

B. ha<L by their execution of the reconveyance.s, 
put tliomselves in a position to call for the execu- 
tion of the indemnities; & the award was good, 
although B. was no party to the submission. — 
Boyes V. Bluck, Bluck v. Boyes, Clossman V. 
Blitck, Bluck v. Closhman (1853), 13 C. B. 052 ; 
1 C. L. R. 216; 1.38 E. R. 1355; sub nom. Be 
Block ite Boyes, 22 L. J. C. P. 173. 

268. In rule of court.] — Be. Soutiiam, 

Ex p. Lamb, No. 260, ante. 

269. Service of judge’s order .]-^A party 

obtaining a judge’s order ought to serve it “ 


‘ PART HI. SECT. 3. SUB-SECT. 2.— B. 

249 i. Mexining of “ forthvoith ” — No unreasonable delay .] — “ Forthwith ” means Immediately, without the lapse of an 
Intxirval of time. — Adams r. Rogers, [19 07] V. L. R. 245. — ^AUS. 
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with,” i.e. before the opposite party can take the 
next step. — Kennky v. ITutciiinson (1840), 0 
M. & W. 134 ; 8 Uowl. 171 ; 9 J;. .T. Ex. 00 ; 4 
Jur. 100. 

Annotation Apld. Maplo r. Woo(l>fat,o (18J(J), 7 L. T. O. S. 
93. 

In contract.] — See Contract, V^ol. XT I., 

p. 309, Nos. 2551, 2552. 

In covenant to repair .] — See Ianot.oed & 

Tenant, \^o1. XXXI., p. 332, No. 4755. 

In notice to appear to party on ball.] — 

See CEimNAL Law, Vol. XTV., p. 157, No. 1333. 

Obtaining certlllcate of dismissal under 

Summary Jurisdiction Acts .] — See Magistrates, 
Vol. XXXIII., pp. 347, 348, Nos. 509-571. 

In shipping contracts .] — See Shipping, Vol. 

XLI., pp. 308, 312, Nos. 1099, 1727. 

Filing notice of appeal— In county court.] — 

Sec County Courts, Vol. XIIT., p. 535, No. 874, 

Under Bankruptcy Rules.] — See 

Bankruptcy, Vol. IV., p. 532, Nos. 4870-4878. 

C. “ Imim'dutleJ y." 

260. Meaning of “ immediately ” — Whether 
all intermediate terms excluded.] — The word 
nnmediatoly, although in strictness it excludes all 
mean times, yet to make good the deeds intents 
of parties it shall be construed such convenient 
time as is reasonably ro(piisite for doing the thing 
{per Cur.). — Pyruh v. Miti-'ord (1672), as report(‘d 
in 2 Lev. 75 ; 83 E. K. 456. 

Annotations : — Consd. ll. r. Francis (173ri), Cunn. Uif). Apld. 
Thompson v. Gibson (18il), S M. S, W. 281 ; Folkara v. 
Met. Ity. (1873). II. 8 C. 1*. 470. Mentd. Southcot v. 
Hlowcl (1G77), 2 Mod. Ho]). 207 ; (Vjultman v. Senhonse 
(1078). T. .To. 10.''. ; Davis v, Snood (1(102), Carlli. 202 ; 
Tipping V. Cosins (KiO i), Coinl. .512 ; llukor r. Wall 
(1()0.'>), 1 L(l. Rayiu. 185 , J^onhay r. liurroll (1702), 
Froom. Ch. 2.)8 ; Adams r. Savage (1703), 2 l.d, lUiviii. 
854 ; Clifton v. Jackson (1701), 2 Vorn. 48(. , Litton 
►Strode r. P'alkland (1708), 3 Kop. Cli, Ifi!) ; Wells v. 
Fergnson (1708), 1 1 Mod, IJoj., 19!) ; liojici r. Kadcliffo 
(1712), .0 Mod. Kop, 181 ; Darbison v. llcauinont (1713), 
Fortes. Rep. 18 ; Nevconion i\ Rarkhuin (171(1), 2 Veni, 
729 ; Iloi.klns n. ITopkins (17.19). West tnnp. Hard. GOG ; 
Newcoman Rotlilom Hospital (1711), Amb. 8; Bagsbaw 
IK Spencer (1718), 1 Vos. Son. 1 12 , Cliolmondeloy i’. Clinton 
(1 820), 2 Jao. A W . 1 ; Winter r. I’orratt ( I 843). 9 Cl. A' Fin. 
GOG ; Coape r. Arnold (1855), 1 Do G. M. & G. 574 ; Owen v. 
Glbbon.s, [1902J 1 Ch, G3G. 

261. .] — It was said that that word 

[immediately] excludes all intermediate time A, 
actions, but it will a])pear that it has not necessarily 
so strict a signification (liOun IIakdwiuke, C..J.). — 
B. V. Francis (1735), Cunn. 165 ; IjCc iemp. Hard. 
113 ; 2 .Stra. 1015 ; 2 Com. 478 ; 95 F. B. 70. 
Annotations : — Apld. Thompson v, Gibson (1841), 8 51. .Vc AV. 

281. Dbtd. Grace v. Cllnoh (1813), 4 g. H. GOG. Mentd. 
It. V, Horthwick (1779), 1 Doug. K . H. 207. 

262. Promptly according to circumstances.] 

— The word “ immediately ” is to be taken to mean 
promptly & expeditiously, according to the cir- 
cumstances of the case. 

Deft., on Thursday, May 2, was .summarily 
convicted of an offence under 6 Geo. 4, c. 129, 
sect. 12 of which directs that the execution of the 
.judgment shall bo susiiended in case deft, shall 
immediately enter into recognisance with sureties, 
etc. lie was taken off some distance to gaol m 
execution of the sentence the same day. On 
Saturday, his attorney was ready to tender 
sufficient sureties for him, but no justices sat on 
that day. On the following Monday the sureties, 
were tendered & rejected, as being offered too late. 
Upon an application to this et. for a rule calling 
upon the justices to take such recognisances: — 
Held : the word “ immediately ” is to be taken to 
mean “ promptly according to the circumstances 
of the case,” & he had come promptly according to 
the circumstances of this case. — R. v. Aston 
(1850), 4 New Mag. Oas. 106 ; 4 New Sess. Gas. 283 ; 


19 L. J. M. C. 236 ; 15 I.. T. O. S, 259 ; 15 J. B. 9 ; 
ll'Jur. 1045. 

263. • — --.] — By IJconcing Act, 1872 

(c. 94), 8. 52, an appeal is given to a jierson 
aggrieved by an order or conviction made by a 
ct. of summary jurisdiction, & by sub-sect. 3 the 
applt. Is required ” immediately after ” giving 
notice of appeal to the sessions against the order 
or conviction to enter into a recognisance to try 
the appeal, etc. : — Held, : the question whether 
an applt. had duly complied with the requirements 
of the sect, was one of fact to be determined by the 
sessions, having regard to all the circumstances of 
the case. The word “ immediately ” moans the 
same thing as ” forthwith,” A implies jirompt 
action A as speedy as the circumstances reasonably 
admit of. — B. v. Berkshire .T.l. (1879), 4 Q. B. 1). 
469 ; 48 L. ,T. M. C. 137 ; 27 W. B. 798 ; sub nom. 
Ex p. Tuck, 43 J. P. 607. 

264. .]— .Turios Act, 1825 (c. .50), s. 34, 

provides that the person or party who shall apply 
for a sivecial jury shall iiay all the expenses 
occasioned thereby without having any further 
allowance for the same on taxation than ho would 
be entitled to, if the case liad been tried by 
a common jury ; ‘‘ unless the judge before whom 
the cause is tried sliall, immediately after the 
verdict, certify, under his hand, upon the back 
of the record, tliat the same was a cause proper 
to be tried by a sjiecial jury.” 

On .Tan. 27, 1913, an action was tried with a 
special jury. Tlie verdict was for pltf. upon one 
issue A- for defts. upon another. Judgment was 
given for phi. for a fixed sum with the costs of one 
issue. Each party was ordered to pay tlie costs 
of tlie issue on which they had failed, A an account 
which was not opposed, was directed. No 
certlllcate for a special jury was then asked for or 
given. On Apr. 24, 1913, on an application relat- 
ing to the account, defts.’ counsel apidiod for a 
certificate, A the judge gave it: — Hdd : tlie 
judge had not certified in time, for the word 
‘‘ imiuediately,” must be construed literally, unless 
special circumstances prevented the certificate 
being made or applied for at the trial or the judge 
exxrressly roserva-d his decision on tlie point, A 
in either of such cases it should be applied for at 
the first reasonable opportiimiy. 

There is no doubt that the word “ iuunediatoly ” 
has been construed A may in my jinlgmcnt be 
construed to mean a-s immediately as tJio circum- 
stances permit (Kennedy, li.J.). — Rarker v. 
JiEwis A PJ'IAT, [19131 3 K. B. 34 ; 82 L. .1. K. B. 
843 ; 108 L. T. 911 ; 29 T. L. B. 565 ; 57 ►Sol. .To. 
577, C. A. 

265. Must be construed reasonably.] — 

Pybu.s V, Mitford, No. 260, a>ifr. 

266. .] — In an action by the con- 

signees of goods against shipowner for non-delivery 
of goods according to bills of lading, in which there 
was a condition that the goods should bo taken 
from tlie sliip by the consignees immediately 
the ship was ready for discharge, A th.at othoiwiso 
they w'ould lie landed or put into craft at the 
merchant's risk A (‘xponse, A the goods having 
been landed at a dock tlie day after the ship was 
ready for dischaige, but after the consignees were 
ready to receive on payment of freight, A the goods 
having boon detained for some time for dock 
chai’ges, payment of which w^as refused : — Held : 
it was for the jury whether the consignees had 
complied witli the condition, or whether, if not, 
deft, had gone beyond it in landing the goods, 
but, even if pltfs. were entitled to recover, yet they 
might have receiVed the goods on pa>Tnent of a 
small sum under protest, they would not be entitled 
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to recover full damages for the delay, as their 
proper course was to have paid the disputed sum 
under protest, & then sued to recover it. 

When a man is called upon by a contract to do 
an act, & no time is specified, he is allowed a reason- 
able time for doing it ; & what is a reasonable time 
may depend on all the circumstances of the case. 
But here the word used being ” immediately ” it 
implies that there is a more stringent requisition 
than wliat is ordinarily implied in the word 
reasonable.” Still it must receive a reasonable 
interpretation, so far that it cannot be considered 
as imposing an obligation to do what is impossible. 

. . . The term ” immediately ” must be taken 
to mean, that whenever the ship is ready to dis- 
charge, the merchant must be there with his craft 
ready to receive the cargo. . . . This condition 
is inserted in cases of consignments of cargoes 
perishable in their nature, such as fruit, & requiring 
to bo cleared quickly . . . <fe the shipowner or 
master cannot Imow to whom the bills of lading 
have been assigned ... it is not unreasonable 
in such cases, that the merchant, making use of 
such means as he may have for hearing of the 
arrivals of vessels, should be bound to get his 
papers & his entries passed, & have his craft 
ready alongside the sliip when slie is ready to 
discharge (Cockcuun, C.J.). — Ai.exiadi v. Kobin- 
SOV (1801), 2 F. & F. 679. 

267. In statute.] — A cause was tried by a 

special jury at the Spring Assizes, 1855, & a verdict 
found for deft. Deft.’s counsel then asked the 
judge to cci^tify for the special jury, & he consented, 
but the associate omitted to indorse the certificate 


269 . .] — It has aJi*eady been decided, & 

necessarily so, that the words ” immediately 
afterwards ” in the statute, cannot be construed 
literally ; & if you abandon the literal construction 
of the words, what can you substitute but ” within 
reasonable time ” ? (Lord Abinger, C.B.). — 
Page v. Pearce (1841), 8 M. & W. 677 ; 9 Dowl. 
816 ; 10 L. J. Ex. 434 ; 161 E. R. 1211. 

Annotation : — Apia. Helmos v. Hedges (1842), 12 L. J. Q. B. 

100. 

270. ,] — ^A certificate under 3 & 4 Viet. 

c. 24, 8. 2, that a slander is wilful & malicious, is 
given too late to bo ” immediately ” after the 
verdict w'ithin that statute, if it be given after an 
interval of ten days from the trial & at another 
assize town, <fe there be no circumstances to account 
for such delay. 

Construing the words ” immediately after- 
wards ” as meaning within a reasonable time for 
the purpose, it would be contrary to the fact to 
say that the certificate in this case was given 
immediately afterwards (Wii.t.es, J.). — Forrdike 
V. Stone (1808), L. R. 3 C. P. 007 ; 37 L. J. C. P. 
301 ; 18 L. T. 722 ; 10 W. R. 976. 

Annotations : — Apld. Tyne Alkali Co. r. Lawson (1877), 3C 

L. T. 100. Fofld. Barker v. Lewis & Peat, [leiSJ 3 K. B. 

34. Mentd. Phillips v. S. W. By. (1879), 4 Q. B. D. 40G. 

271. “ Immediately after verdict.”] — The words 
in Juries Act, 1825 (c. 60), s. 34, requiring the 
judge’s certificate “ immediately after verdict ” 
mean that tlic judge shall certify within a reason- 
able time after the verdict iironounced.™ Chkistie 
V. Richardson (1842), 2 Dowl. N. S. 603 ; 10 
M. 4te W. 688 ; 12 L. J. Ex. 86 ; 0 .Tur. 1069 ; 162 
E. R. 048. 

Annctatiwis : — Expid. Leech r Lamh (1855), 25 L. J. Ex. 17. 

Consd. Barker v. Lewis & Peat, [1913] 3 K. B. 34. 


on the record. In tiie following term, a rule nisi 
was obtained for a new trial, which was not dis- 
posed of until Trinity Vacation. On taxation of 
costs it was discovered that the certificate was not 
indorsed on the record, iSc on application to the 
judge on Aug. 14, lie signed the certificate : — Held : 
the cei’tificaie was too late, A the ci. set it iiside. 

When a statute requires an act to be done 
immediately, I do not sec how we can construe it 
to mean that tlie act may be done some weeks 
afterwards (Poi.LocK, C.B.). — Leech v. Lamb 
(185,6), 31 Exch. 437 ; 25 L. .L Ex. 17 ; 26 L. T. 
O. S. 107 ; 1 Jur. N. N. 1176 ; 160 E. R. 902 ; 
sub 7tom. IjEach v. IJA^^B, 4 W. R. 99. 

Annotation : — Consd. Barker v. Lewis&Peat, [1913] 3 K. B. 34. 

268. ” Immediately afterwards.”] — In an action 
on the case for a nuisance to pltf.’s market, which 
was the last cause tried at an assizes, the verdict 
was found for pltf, witli nominal damages, & 
the judge thereupon immediately adjourned the 
ct. to his lodgings, A quitted the ct. No applica- 
tion was made in ct. for a certificate under 3 & 4 
Viet, c. 24, that the action was brought to try a 
right ; but pltf.’s counsel followed the judge to 
his lodgings, &c there, witliin a quainter of an hour 
after the delivery of the verdict, obtained from 
him such certificate : — Held : it was well given. 

In strict construction, the words “ immediately 
afterwards ” exclude the lapse of any interval of 
lime, but their meaning, w^ll^ reference to a case 
like the present, must be, that the certificate shall 
he granted as speedily as conveniently can be 
(Rolfe, B.). — Thompson v. Gibson (1841), 8 
M. & W. 281 ; 9 Dowl. 717 ; 10 L. J. Ex. 241 ; 

6 .Tur. 390 ; 161 E. R. 1045. 

An^Miona .-—Apld. Pago v. Pearce (1841), 8 M. & W. 677 ; 
HelmoB V. Hedges (1842), 12 L. J. Q. B. 100. CoBSd, 
I^Bincan y, Topfiam (184d), 8 C. B. 225, Apld. King v. 

J- ?• ^73 ; Folkard v. Met. 

® RflW* Leech v. Lamb (1856), 


272. .] — Where a judge, during the absence 

of the jury to consider their verdict, had intimated 
his intention of certifying for a special jury, but, 
in consequence of the dehvory of the verdict taking 
place while the judge was engaged with another 
cause, his signature to the indorsement made by 
the officer of the ct. was not then applied for, A. 
was supplied some weeks afterwards : — Held : 
this was not a “ certifying under the judge’s hand 
immediately after verdict,” under Juries Act, 
1825 (c. 60), s. 34. — Grace v. Clinch (1843), 4 
Q. B. 606 ; 3 Gal. & Dav. 501 ; 12 I.. J. Q. B. 273 ; 
1 L. T. O. S. 144 ; 7 Jur. 570 ; 114 E. R. 1026. 

Annotations ; — PoUd. Leech v. Lamb (1855), 11 Exob. 437. 

Reid. Skipper r. Bodkin flBGO). 2 Sw, & Tr, 1 ; Barker r. 

Lewis & Peat, [1913] 3 K. B. 34. 

273. .] — Eorsdike v. Rtone, No. 270. 

ante. 

274. Immediately after execution of award.]-— 

Declaration in assumpsit alleged that, before the 
promise, etc., a cause, wherein the now defts. 
were pJtfs. <fc G. was deft., was referred by judge’s 
order to the award of pltfs. A. k, B., & such third 
persons as they should appoint in writing, or any 
two of them ; that afterwards, & before the 
promise, etc., by a writing dated .Tan. 6, 1841, 
A. & B. appointed pltf. C. to be the third arbitraf-or ; 
that defts. afterwards, in consideration that pltfs., 
at the request of defts., would take upon them- 
selves the burthen of the reference, promised pltfs. 
to pay them their reasonable costs of the said aw^ard 
as they should by their said award appoint ; that 
pltfs. accepted the burthen, etc., &, within the time 
limited, made their award ready to bo delivered 
t-o the parties, & thereby awarded, amongst other 
things, that defts. should pay pltfs. a certain sum 
for their costs, the said sum to be paid to pltfs. 
immediately after the execution of the award, 
whereof defts. afterwards had notice ; nevertheless, 
though the sum was a fair sum, & a reasonable 
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time had elapsed before the commencement of the 
suit, defts. had not paid : — Held : the award 
directing payment of costs “ immediately after 
the execution of the award ” must be construed to 
moan “ within a reasonable time after notice.” — 
Hoggins v. Coudon (1842), 3 Q B. 466 ; 2 Gal. 
& Dav. 656 ; 11 L. J. Q. B. 286 ; 6 Jur. 896 : 114 
M. B. 686. 

AnnnUdiom ; — Mentd. Veitoh w. RiishoU (1842), 3 Gal. & Dav. 
198 ; KemiO(^ v. Brown (1863), 13 C. B. N. S. 677 ; 
Crampton & Holt v. Bidlcy (1887), 20 Q. B. D. 48. 

276. “ Immediately after trial.*’] — The judges’ 
certificate for costs, under City of London Small 
Debts Act, 1862, must be given at the trial, or 
immediat/ely after, before another trial proceeds. 
Three days after the trial is too late. — Picard v. 
Cornet, L (1866), 26 L. T. O. S. 228. 

“ Immediately on demand .”] — See Contract, 
Vol. Xir., p. 430, No. 3481. 

D. “ From.'" 

276. Meaning of ” from ” — Construed to effec- 
tuate Intention of parties.]— (1) The word ” from ” 
may mean cither inclusion or exclusion according 
to the context subject matter & the ct. will 
construe it so to effectuate the deeds of parties 
c'i: not to destroy them. 

(2) In law thei*o is no fraction of a day (Lord 
Mansfierd, C.J.). — PuGii V, Leeds (Dckk) (1777), 
2 Cowp. 714 ; 98 E. B. 1323. 

Anm)taiions : — As to (1) Confid. E.r p. Fullon (1793), 5 Term 
Rep. 283 ; Watson v. IVars (1809), 2 ('amp. 294 ; Isaacs 
r. Royal Insec. (1870), L. R. .'i Exeh. 296. Befd. Welch 
V. Fisher (1818), 8 I’aniit. 338 ; Oockell i». Gray (1822), 
6 Moore, C. P. 483 ; Kerr v. Jeston (1842), 6 Jnr. 1110 ; 
Sidebothain v. Holland (1894), 61 L. .). Q. B. 200 : Brak- 
.spear r. Barton. 119241 2 K. B. 88. As to (2) Ezpld. R r 
(ianiliupay (1790), 3 'i'erni Rep. .'ll 3. Consd. 7iV Railway 
Sleepers Supply (’o. (1883), 29 Ch. D. 201. Oencrallv. 
Refd. Doe d. Cox v Dav (1809), 10 East, 427 : Ackland 
V Imtiey (1839), 9 Ad. A El. 879 ; Englitih r. CliH, [1914] 
2 Cli. 376. 

277. .] — Tlie point principally relied 

upon is that the word ” from ” is exclusive. . . . 
Supposing that the word, primd facie, has an 
oxclusiA'e meaning, there is no rule that prevents 
us from interpreting it so as to be inclusive, if the 
use of the word in the transaction leads us to do so 
(WiLTJA](is. J.). —Wilkinson ?>. Gaston (1846), 
9 Q. B. 137 ; 15 L. J. Q. B. 339 ; 7 L. T. O. 8. 
225 ; 10 Jur. 804 ; 115 E. R. 1227. 

Annotation : — Mentd. Wallis r. Warren (1819), 4 Exch. 361, 

278. Whether day fixed for commencement 

excluded.] — Pltfa., a tramcar co., eflfctcd with 
defts. an insurance against ” claims for personal 
injury in respect of accidents caused by vehicles 
for twelve calendar months from Nov. 21, 1887,” 
to the amount of “ £260 in respect of any one 
accident.” On Nov. 24, 1888, one of pltfs.’ 
ti'amcars was overturned, forty persons were 
injured, & pltfs. became liable to pay claims to tJie 
amount of £833 : — Held : the eftoct of ” from ” in 
the expression ” for twelve calendar months from 
Nov. 24, 1887,” was to exclude Nov. 24, 1887, 
& to include Nov. 24, 1888, iu the period of the 
insurance. 

I cannot but think that as regards time, “ from ” 
is akin to ‘‘ after,” & excludes the date fixed for 
the commencement of the computation (Day, ,T.). 

■ — South Staffordshire Tramways Go. v. Sick- 
ness & Accident Assurance Assocn., ri891] 
1 Q. B. 402 ; 60 L. J. Q. B. 47 ; 63 L. T. 807 ; 65 
J. P. 168 ; 7 T. L. R. 14, D. 0. ; on appeal, [1891] 
1 Q. B. p. 406, 0. A. 

Annotations : — Consd. Sheffield Corpn. v, Sheffield Elootrlo 
Llffht Co., [1898] 1 Ch. 203. Mentd. Allen v. London 
Guarantc^o Sc Accident Co. (1912), 28 T. L. R. 254. 

Insurance policies .] — See Insurance, 

Vol. XXIX., pp. 126, 313, 360, Nos. 787, 2680, 
2916, . 


279. “ From & after ” — In Provisional Order.] — 

By a Provisional Order under Electric lighting 
Acts, confirmed by Electric lighting Orders Con- 
fimiation Act, 1892 (cc. xix), which received the 
Royal assent on June 27, 1892, deft. co. were 
authorised to carry on an electric undertaking in 
Sheffield. The Order contained an option for the 
corpn. within forty-two years to purchase the 
undeHaking “ upon the terms of issuing or 
transferring to tlie undertakers sucli an amount 
of Sheffield Gorpn. stock as will produce by 
the interest or dividends thereon an annuity of 
5 per cent. 2 >rr annum upon the siun properly 
expended by the undertakers upon the under- 
taking «&. chargeable to capital account.” This 
option was subject to a proviso for payment of an 
additional siun if the option were exercised within 
ten years, & alternative options were given to the 
coi’pn. to purchase for a capital sum if the power 
were not exercised until after twenty-one years 
or thirty -one years respectively. 

Pnder the Sheffield Gor]ioration Acts, 1883 & 
1888 the corpn. had power to issue irredeemable 
or redeemable stock. 

By a Provisional Order under tlie Public Health 
Act, confirmed by an Act which received the Royal 
assent on the same Juno 27, the power to issue 
irredeemable stock was repealed. 

The two Provisional Orders contained provisions 
that they should come into operation, the first- 
mentioned “ on the day ” the last-mentioned 
“ from & after the day,” upon which they received 
tlie Royal assent. 

The corjm. gave notice to purchase. The co. 
refused to sell on the ground that the corpn. were 
bound to issue irredeemable stock, »S: had no 
power to do it. The corpn. brought this action 
for specific performance : — Held : the Proxiaional 
Order under the Electric lighting Act came into 
operation on the day of, & the (3rder under the 
Public Health Act the day after, the Royal assent, 
but, even if they came into operation on the same 
day, they could not be construed together so as to 
give or reserve to the coi'pn. a power to issue irre- 
deemable stock for t he purpose of this purchase. — 
Sheffield Gorrn. r. SnEFFiin.D Elfutric Jaght 
Go., [1898] 1 Gh. 203 ; 67 J;. Gh. 113 ; 77 1.. T. 
616 ; 62 J. P. 87 ; 46 W. R. 486. 

F. “ Unfil.” 

280. Whether Inclusive.] — Newman v. Beau- 
MOND (1693), Owen, 60 ; 74 E. R. 892. 

Annotation .’--Consd. Ji.v. Stovens & Agnew (1804), 5 East, 

214. 

281. .] — Nichors V. Ramsel (1677), 2 Mod. 

Rep. 280 ; 80 E. R. 1072. 

Annotation : — Consd. R. r. Stoveus A' Aguevv (1804), 5 East, 

244. 

282. .] — Scmblf : the word ” till ” is 

inclusive of the day to which it is prefixed. — 
Dakins v. Wagner (1836), 3 Dowl. 636. 

283. .] — Where an arbitrator enlarges the 

lime for making his award “ until ” a particular 
day, the time is to be construed as inclusive of that 
dav. 

There is no doubt that . . . there is no absolute 
rule as to the meaning to bo attached to the word 
“ until,” as it may be constinied cither as inclusive 
or exclusive, as it may with strict propriety 
mean either (Wiltaams, J.). — Kerr v. .Teston 
( 1842), 1 Dowl. N. 8. 638 ; 6 Jur. 1110. 

Annotation : — Mentd. Lord v. Lord (1855), 5 E. & B. 404. 

284. .] — Deft, had the whole of that day 

to remove, the ,word ” at ” or ” until ” being 
inclusive (Wigiitman, J.). — Archer v. Sadler 
(1869), 1 F. .fe P. 481, N. P. 
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286. Depends on intention of parties.] — 

If the word until occurred in a contract, & the 
context or subject-matter evidently showed that 
it was meant in an inclusive sense, there can be no 
doubt but that the ct., in furtherance of such 
intention, would so construe it (I.ouD Etj.en- 
borough, O.J.). — K. V. Stevens & Agnew (IH04), 
r> East, 244 ; 1 Smith, K. B. 437 ; 102 E. Tl. 1003. 

AnnotoiUms : — Consd. Wilkinson v. Gaston (1846), 9 Q. B. 
1‘Sl ; Bellhouse v. MelJor (1859), 4 II. & N. 116. Mentd. 
11. V. O’ConneU (1844), 3 L. T. O. S. 323 ; Douglas v. H. 
(mS), 13 Q. B. 74 ; It. v. Duffy (1849), 7 State, Tr. N. S. 

286. .] — The word “ until ’* is 

ambiguous, & may be construed either inclusive 
or exclusive of the day mentioned, according to the 
subject-matter & the true intent of the document 
in which it is used (Watson, B.). — Beluiofse v. 
Metj.or, Proudman r. Mellor (18.50), 4 IJ. & N. 
110 ; 32 L. T. O. S. 317 ; 157 E. B. 780 ; sub nom. 
Backhouse v. Mellor, Proudhon v. Meia.or, 
28 I.. .T. Ex. 141 ; 5 Jur. N. S. 175. 

Annotations : — Consd. Isaacs Royal Insco. (1870), L. B. 5 

Exch. 296. Reid. Tomlino v. Cadman (1859), 6 (J. B. N. S. 
733, Mentd. Williams v. Dray (1860), 29 L, J. Q. B. 86. 

In submission to arbitration.] — Sec Arbitration, 
Vol. II., p. 410, Nos. 039, 640. 

In Insurance policies.] — See Insurance, Vol. 
XXIX., p. 313, No. 2580. 

F. At Least.'* 

287. Specified number of days “ at least ** — 
Means clear days.] — Zouch v. Emtsey (1821), 4 
B. & Aid. 522 ; 100 E. B. 1028. 

A nnotalions : — Apld. R. V. IVBddloscx JJ. (1845), 3 Dow. (t L. 
109. Reid. K. V. Shropshire JJ. (1838), 8 Ad. & El. 173. 

288. .] — The rule which requires not ice 

to be given by an attorney, of his intention to apply 
for admission “ three days, at least,” before the 
term, must be construed as if it required ” three 
clear days,” & the days must all be exclusive . — Jte 
pRAUGLEY (1836), 4 Ad. it El. 781 ; 6 Nev. 

M. K. B. 421 ; 6 I.. J. K. B. 259 ; HIE. B. 977 ; 
sub noin. Anon., 2 Har. & W. 05. 

Annotation : — Apld. R. r. Shropshire JJ. (18.38), 8 Ad. & El. 
173. 

289. -B. V. SHRorsiilRE .T.T., No. 
190, ante. 

.] — The fifteen days which, by 

Uniformity of Process Act, 1832 (c. 39), s. 3, must 
elapse between the teste & return of a writ of 
ch.strinqas, are fifteen clear days. 

In our foimer judgment, we said that “ not less 
than fifteen days ” meant fifteen days, one 
exclusive & one inclusive ; but upon looking at 
13 (’ar. 2, st. 2, c, 2, s. 6, which recites that, in 
actions commenced by original writs, it was 
necessary that there should be “ fifteen days at 
the least ” between the day of tlie teste & the return 
of the writ, we think the words in Uniformity of 
Process Act, 1 832 (c. 30), must be construed to mean 
fifteen full days (Parke, B.). — Chambers v. 
Smith (1843), 12 M. & W. 2 ; 13 L. J. Ex. 25 ; 2 
L. T. O. 8. 101 ; 7 Jur. 1019 ; l62 E. K. 1086. 

Annotations : — CODSd. lie Railway Sleepers Supply Co. 
(1885). 29 Ch. D.2()4 ; R, v. Turner, [191(IJ 1 K. B. 346 ; R. 
r. Middlesex JJ. (1845), 14 L. J. M. C. 139 ; Browne v. 
Black (1911), 80 L. J. K. B. 758. 

291. .] — A local Act required seven 

days’ notice at least to be given by an applt. of 
his intention to bring an appeal. Notice was 
serA^ed on Dec. 31. The sessions commenced on 
.Tan. 7, on which day appeals were entered, but not 
heard till a subsequent day : — Held : (1 ) the notice 
was insufficient, as both the d^y of giving the 
notice, Sc the day of holding the sessions, must be 


excluded : & the day of bringing an appeal is 
the day on which it is entered, not that on which 
it is heard ; (2) the fraction of a day cannot be 
taken into consideration in such a case. 

If this question were to be considered now for 
tlio first time, I should be disposed to doubt 
whether by the words, ” seven days’ notice at 
least,” more was meant than that seven days 
should be the shortest notice, but that more might 
be given if the pai ty pleased ; but it lias been so 
frequently decided that the words “ at least ” 
have the effect of excluding the day of the notice, 
as well as tlio day of the act of wliich notice is 
given, that it seems to me too late now to raise the 
question, & that we must abide by what has been 
so frequently decided. ... It was contended 
that the fraction of a day might be considered, 
that the notice might he calculated from the hour 
of the day on which it was served ; but there is 
no authority for such a proposition as applicable 
to cases like the present. In all such cases the 
general rule excluding fractions of a day from the 
computation of (ime has been aiiphed. Sc great 
inconvenience might follow if it wore not so. 
Where the question is wliich of two acts, or 
conflicting rights, shall take precedence of the 
other, the precise time, including fractions of a 
day, must necessarily bo inquired into (Wight- 
man, .1.).— B. r. Middlesex TJ. (1815), 3 Dow. Sc 
L. 109 ; 1 Now Mag. Cas. 330 ; 2 New 8ess. (’as. 
73 ; 14 L. T. M. (\ 139 ; 5 I.. T. O. S. 221 ; 10 
.T. P. 0 ; 9 Jur. 758. 

Annotations : — As to (1) Reid. R. 7'. Cnrnnrvon & Anglosea 

Grdns. (1849), H L. T. U. H. 200; R. i; Ht. Mary’s, Wnrwlok 

(1853), 21 L. T. O, S. 74. As to (2) Refd. Caiapbcll v. 

Strangow ays (1 877), 42 J. R. .39. 

292. .] — The ct. has no power to hear 

an appeal, where rosp. fails to appear, unless appll . 
has served upon him a notice under 6 & 7 Vut. 
c. 18, 8. 02, of his intention to jirosecute (lie appeal, 
ten days at least before th(* first day appointed b> 
the ct. for hearing appeals, that is, ten cJi'ar days, 
exclu.sivc both of the day of service Sc of the da> 
so appointed.— N orton v. Salisbury Town- 
Olerk (1840), 4 C. B. 32 ; 1 Lut. Beg. (’as. 538 ; 
10 L. J. U. P. 9 ; 8 L. T. O. S. 143 ; 10 J. P. 800 ; 
10 Jur. 970; 130 E. B. 412. 

Annotation : — Refd. Liickctl v. Gilder (1861), 11 G B. N . S J . 

293. .]— By a Canal Act, inhabitants 

of a county possessing a certain property qualitica- 
tion were mad(‘ cornrs. for settling Sc determining 
all differences between the canal co. Sc the pro- 
prietors of lands through which the canal jiassc'd. 

The Act provided that no meeting of the conirs. 
should be held for putting the Act in execution, 
unless previous notice should bo given in some 
newspaper published or circulated in the county, 
at least 10 days before such meeting: — JJeld : 
notice of a meeting to be held on Eeb. 12 bearing 
date .)an. 27 Sc published in a newspajicr of the 
date of Jan. 27 was insufficient, although it was 
])roA’'ed that the newspaper was i>rinted & partly 
circulated on .Ian. 2(5. — B. v. Aberdari!} (Ianal Co. 
(1850), 14 Q. B. 854 ; 4 New Mag. (Jas. 123 ; 19 
E. J. Q. B. 251 ; 15 E. T. O. 8. 453 ; 14 J. P. 497 ; 
14 Jur. 735; 117E. B. 328. 

Annotations : — Mentd. R. v. Salford Ovorscers (1852), 16 

Jur. 907 ; Wlldosr. RubboI] (1866), Har. & Ruth. 689 ; R. 

V. Woodbouso, tl906J 2 K. B. 501. 

294. .] — Companies (Jauses Consolida- 

tion Act, 1846 (c. 10), 8. 22, requires notice of each 
call to bo given twenty-one days at tlie least. 
The notice was posted on Jan. 24, received on 
Jan. 26 at lAverpool, for a call payable on Feb. 15. 
Another call, notice posted on May 28, received on 
May 29, for a call payable on June 19 : — Heldj 
twenty-one days at the least meant twenty-one 
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clear days. — Amberqate, Nottingham & Boston 
By. Co. v. Mitchell (1860), 16 I.. T. O. S. 234. 

295. .] — Prior to a municipal election 

the town clerk is by 38 & 39 Viet. c. 40, s. 1 (1), 
to issue a notice stating, amongst other things, the 
last day on which nomination papers are to be 
delivered. By sub-sect. 3, nomination papers are 
to be delivered seven days at least before the day 
of election, & the mayor is to sit at the town hall 
on a subsequent day to decide on the validity 
of objections made to nomination papers. In 
accordance with the above enactments, the town 
clerk issued a notice for a forthcoming municipal 
election, stating that Oct. 23 was the last day on 
wliicli nomination papers were to be delivered. 
Oct. 23 only allowed six days, exclusive of iSundays 
&, the days of nomination <Sc election, to intervene 
between the nomination day & the day of election : 
— Held : seven days mean seven clear days, 
exclusive of the nomination day &; the day of 
election as well as of Sundays. — J I owes v. Tuhnkr 
( 1870), 1 C. r. D. 070 ; 45 1.. .T. Q. B. 650 ; 35 
1/. T. 68 ; fiuh vom. Howes <fc PEmcE v. Wiiiout 
A Turner, 40 .1. P. 080, D. (). 

Aniiotations Harford r. LinHkey, 1 Q. B. 

Mentd. Monks v. Jaeksou (187(5), 1 O. P. D. 683 ; 

(iothard v. Clarko (1880), .'5 C. P. L). 253 ; Lino v. Warren 

(1885), 14 Q. B. D. 54 8. 

296. .] —Notice “ at least fourteen 

days before the date ” of a meeting of debenture 
holders means fourteen clear days betweem the 
issue of (he advertisement or circular calling the 
meeting A: the day of the meeting ; the notice 
so given is cllectual, though it may not actually 
i*each any debenture holder until some days after- 
wards.— S neath V. Vatxey Gold), Ltd., [1893J 
1 Gh. 477 ; 08 L. T. 002 ; 2 B. 292, G. A. 
Aniiotaium Mentd. Moroantilc Investment & General 

'JTnst Go. V. Kivei IMuto Trust, I.oan & Agency Co., [1894] 

1 (JU. 578. 

297. Means not less than specified number.] 

— Kxci.sc' Management Act, 1834 (c. 61), s. 19, 
requiies that a summons to appear before justices 
A ansAver a summons under the statute shall be 
served ten days “ at least ” before the liearing. 
A ]>arty was summoned on the 20lh day of the 
mouth to appear on tlie 30th A was convicted for 
default of ai)pearance : — Held: the ju.stiees had 
no jurisdiction, ns the ten days mu.st be reckoned 
exclusively of Uie day of serving the summons 
A that of convicting deft. 

Ten days “ at least ” must mean not le.ss tlian 
len days, according to any construction (Lord 
Denman, t^.L). — Mjtcheij,’ v. Poster (1840), 9 
Dow’l. 627 ; 12 Ad. & El. 472 ; 4 I'er. A Dav. 150 ; 
9 L. .1. M. V. 95 ; 5 .Tur. 70 ; 113 E. B. 891. 

Anrioia! um ; — Apid. B. r. MlddlcbCX JJ. (1845), 3 Dow. & L. 

109. 

298. One calendar month “ at least,”] — F ree- 
man V. Bead, No. 00, aide. 

G. Oilier Words and Phrases. 

299. “ Seasonable time ” — Whether question 
of law or fact.] — (1) “ Reasonable time ” partly 
question of law & partly of fact. 

(2) Bcasonable time ... of which the ct. are 
tlic proper judges (Willes, J .). — Bku. v. Wardell 
(1740), Willes, 202 ; 125 E. B. 1131. 

Armotal 10718 ; — As to (2) Consd. Darbishlro v. Barber (1805), 

6 Eaat, 3. Generally, Refd. Mounscy v. Isinay (1803), 1 H. 

A C. 729. Mentd. wlby r. Bardona (1832), 3 B. & Ad. 2 ; 

Mortimer v. Moore (1845), 8 Q. B. 294; Soworby v. 


Coleman (1867), L. B. 2 Exch. 96 ; Hall v. Nottingham 

(1875), 1 Ex. D. 1 ; Mercer v. Donne (1905), 74 Lij. C3i. 

7 23. 

300. “ Next term.”] — The words, next teim, in 
a statute, ought to be construed next term, in 
which the thing required can be done. — K eari.e v. 
WiriTELAND (1760), Say. 313 ; 90 E. R. 892. 

301. ‘‘ Instanter.”]— Under the conditions of 
pleading issuably A taking short notice of trial, 
if a declaration is delivered after the sittings 
have begun, but so early that there would be time 
for notice of tiial for the adjournment day upon 
deft, pleading histanlcr, that is, within twenty- 
four hours, he must so plead. — Pri(;e v. Simpson 
(1808), 1 Taunt. 343 ; 127 E. B. 800. 

302. “ Present ” year.] — A tenant erected cer- 
tain premises in May, but was to pay rent as from 
Feb. 2 preceding, to h\‘b. 2 in the next year, after 
W'hich he was to hold them as a tenant from year 
to year. In Oct. 1833, ho I’cceived a notice to quit 
“ at the expiration of half a year from the delivery 
of tliis notice, or at such other time or times as 
your present year’s holding of or in the said 
messuage, etc., shall expire, after the expiration 
of half a year from the delivery of tins notice ” : — 
Held : the w’ord “ present ” must have reference 
to the expiration of the year current after the time 
stated in the notice, or might be rejected altogether 
A that the notice was a good notice for Feb. 1835. — 
Doe d. Williams v. Smith (1830), 6 Ad. A El. 
350 ; 2 Har. A W. 170 ; 0 Nev. A M. K. B. 829 ; 
6 L. .T. K. B. 210 ; 111 E. K. 1198. 

Annotations : — Distd. Doe d. iliehmond Corpn. r. Morphott 

(1845), 7 Q. B. 577. Consd. Wrldo v. Dyer, [1900] 1 Q. B. 

23. 

303. “ Then ” “ ad time.”] — “ Then ” ” ad 

time ” means tlio very time at wdiich the other, 
event happened. ... But of “ instantly ” the 
more natmal A usual sense is instantly after 
(IjORd Denman, (\J.). — K. v. Brownlow (1839), 
11 Ad. A El. 119 ; 8 Dowd. 157 ; 3 Per. A Dav. 52 ; 
9 L. .1. M. C. 15 ; 4 Jur. 103 ; 113 E. B. 358. 

Annotations • — Consd. Oldcrsbaw r. King (1857), 3 Jur. N. S. 

1152. Refd. Grace v. Clinch (1843), 4 Q. B. 606. Mentd. 

i?c Appleton (1839), 3 J. 1*. 738. 

304. “ Instantly.”] — B. v. Brownlow, No. 303, 
aide. 

305. ‘‘ Thereupon.”], — A judgment wtis entered 
up in vacation, under a w’arrant of attorney, given 
“ to appear as of Trinity term now last, Michaelmas 
term now next, or of some other subsequent term, 
at the office of pleas, A then A tliere to receive 
a declaration at the suit of pltf., A thereupon 
to confess judgment by ml died, etc., to be there- 
upon forthwith entered of record ” : — Held: the 
W'ord “ thereupon ” did not necessarily refer to 
time at all, A, as it must be taken in the strongest 
sense against the warrantor, it was not necessary 
that the act of signing judgment should be con- 
current with that of receiving the declaration ; 
but the warrant did not authorise a signing of 
judgment in vacation.— B A yment v. Smith (1843), 
1 Dow. A J.. 166 ; 12 L. J. Q. B. 279 ; 7 Jur. 674. 

Annotations Folld. Bird r. Manning (1844), 13 L. J. (J. B. 

123. Msntd. Bate r. Lawrence (l8l4)» 7 Man. & G. 405 ; 

Alcock V. SutclifCc (1847), 16 L. J. Q. B. 129. 

306. .] — A judgment entered uji on Jan. 4, 

1844, as of Michaelmas term, 7 Viet., on a warrant 
of attorney, given by a party in 1835, to appear 
as of last Hilary term, next Easter term, or any 
subsequent term, A then A there to receive a 


PART III. SECT. 3, SUB-SECT. 2.— G. 

a. ‘‘Or as soon thereafter as pos- 
sible. ’’—Reasonable time.] — Deft, on 
Oct. 12, agi'eed to move a houso for 
pltf., & to unlah the moving on Oct. 21, 
or aa soon thereafter as possible ” : — 


Held : the words quoted meant within 
a reasonable time after Oot. 21, &, in 
the cli’cumstances, a few days there- 
after would have been a reasonable 
time. — Akuiiambault v. Day (Sask.) 
(1914), 27 W. L. K. 15.— CAN. 


b. “ Uj) to Wednesday " — In- 
cludes last hour of Wednesday.]— 
Metropolitan Enoineerino Works 
V . Dkbrumeu (1917), I. L. R. 45 Calc. 

#481.— IND. 
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Time. 


3 . — Cotistruction of terms: Suh-sect. 2, G. 
Sect. 4 ; Suh-sects. 1 cfc 2. ] 

declaration, & tbercui>on to confess the same 
action, or else to suffer a judgment, by nil dicit 
or otherwise, to pass against him in the same action, 
& to be thereupon forthwith entered up of 
record ” : — Held : bad. — Bird v. Manning (1844), 
13 L. .T. Q, B. 123 ; 2 L. T. O. S. 333 ; 8 Jur. 175. 

Annotatiom ; — Reid. Bate w. Lawrence (1844), 7 Man. & G. 
405 ; Alcock r. Sutclifieo (1847), 16 L. J. Q. B. 129. 

307. “ Not less than.”J — Cifai^ibers v. Smith, 
No. 290, ante. 

308. .] — Re Railway Sleepers Suitly 

Oo., No. 228, ante. 

309. .] — (1) When a certain number of days 

are specified they arc to be reckoned exclusive of 
one of the day’s & inclusive of the other unless 
clear days aie expressed (per (^UK.). 

(2) In Chambers v. Smithy No. 290, ctn/r, the ct., 
afl/cr having in the first instance thought that the 
words “ not less than fifteen days ” W'ere t/O be 
construed according to what 1 liave called the 
ordinary rule, namelj% inclusive of one of the days 
& exclusive of tlie other, on reconsideration came 
to the conclusion that tliey w'ere to be construed as 
meaning fifteen clear days. The words upon 
which that decision was based are the nearest to 
be found in the authorities to those w'hich we have 
to construe in the present case, & W'e therefore 
come to the conclusion that the provision that 
“ not less than seven days’ ” notice has to be given 
means “ seven clear days’ ” notice, & w’O so answer 
the question {per Cuii.). — K. v. Turner, flUlO] 
1 K. B. 340 ; 79 J.. .1. K. B. 170 ; 102 h, T. 307 ; 74 
.1. P. 81 ; 20 T. L. K. 112 ; 54 Hoi. Jo. 104 ; 22 
Cox, C. C. 310 ; 3 Cr. App. Bep. 103, C. O. A. 

Annotaltom : — As to (1) FoUd. R. v. Dean (1924), 18 Cr. App. 
Itcp. 21. Reid. Browno v. Black, fl911] I K. B. 975. 
Gciuralln, Mentd. U. r. Johnson (1909), 3 Cr. App. Rep, 
lOS ; R. V. Condon (1910), 4 Cr. App. Rop. 109; H. v. 
Fawcett (1910), 74 J. P. 444 ; R. v. Marshall (1910), 74 

J. P, 381 ; R. V. Moran (1910), 5 Cr, App. Bep, 219 ; R. 
V. Walker (1910), 27 T. L. R. .51 ; H. v. Waller. [1910) 1 

K. B. 364 ; R. v. Snminens (1914), 10 Or. App. Rep. 11; It. 
V. Hairis, [1922] 2 K. B. 543; R. v. Coney (1923). 92 

L. J. K. B. 915. 

310. “ Peremptory ** order.] — An order “ per- 
emptory ” for time to pJead doe.s not preclude 
deft, from again applying by summons for further 
time ; & if he take out sucli fiu’ther summons, 
judgment signed for want of a plea after the 
summons is returnable, is irregular. 

The peremptoi*y order is only the expression 
of the then opinion of the judge ; but it is not 
absolutely final ; neither does it import any 
undertaking or contract on the yiart of deft. The 
meaning of the word is only that the judge makes 
an absolute order, but, like all other orders, liable 
to be varied if he thinks fit (Parke, B.). — Beazt.ey 
V. BAIT.EY (1846), 16 M. & W. 58 ; 4 Dow. &■ D. 
271 ; 1 New Pract. Cas. 528 ; 10 L. J. Ex. 1 ; 10 
Jm'. 900 ; 8 L. T. O. H. 164. 

Amioiation : — Consd. Falck v. Axthelm (1889), 69 L. J. Q. B. 
161. 

811. .] — What is the meaning of 

“ peremptory ” in such an order ? It was argued 
that it has really no meani^, & a case was cited 
to show that to be so. I think the real meaning is 
that the order is peremptory that deft, shall plead 
within one month unless the order is altered. . . . 
if the order remains unaltered, it is an order for 
a month peremptory ; that deft, shall have one 
month tx) plead & no more (Lord Esher, M.R.). — 
Eatck V. Axtheim (1889), 24 Q. B. D. 174; 69 
L. .1. Q. B. 161 ; 38 W. R. 196, C. A. 

312. “ As soon as possible.*^] — A contract by a 
manufacturer to furnish certain specified goods 
“ as soon as iiossihle,” means within a reasonable 


I time, regard being had to the manufacturoi-'s 
ability to produce them, & the orders be may 
already have in hand. — ^A ttwood v, Embry (1866), 
1 0. B. N. S. 110 ; 28 L. J. C. P. 73 ; 6 W. R. 19 ; 
140 E. R. 46 ; sub nom, Atwood v. Embry% 28 
L. T. O. S. 86. 

AnnotoUions : — Oonsd. Berghelm v. Blaenavon Iron & Steel 
Co. (1875), 32 L. T. 451. Expld. Hydraulic Ensrluoeriug 
Co. V. McHaffle (1878), 4 Q. B. D. 670. 

313. .] — ^To do a thing “ as soon as possible ” 

means to do it within a reasonable time, wdth an 
undertaking to do it in the shortest practicable 
time (Bramwell, L.J.). — Hydraulic Engineer- 
ing Co., Ltd. v. McIIafpie (1878), 4 Q. B. D. 070 ; 
27 W. R. 221, C. A. 

Anrtotatums : — Retd. Vorlcst’s Administratrix v. Motor Union 
Insce., [192.5] 2 K. B. 137. Mentd. Hammond v. Bussev 
(1887), 20 Q. B. D. 79 ; Re Hall & Pirn (1927), 137 L. T. 
685. 

314. “ At ** — Whether inclusive.] — ^Archer v. 

Sadijsr, No. 284, ante. 

315. After an interval.] — Re Railway 

Sr..EEPERS Supply Co., No. 228, ante. 

316. Reference to point of time .] — Re 

Railway Sleepers Supply Co., No. 228, ayiie. 

317. “ Upon the trial.**] — “ Upon the trial ” 
means “ after the trial ” no particular time is 
limited. The result seems to me to bo that the 
thing must be done within a reasonable time after 
the trial (Brei't, J.).— -Eolkard v. Metropolitan 
By. Co. (1873), L. K. 8 C. P. 470 ; 42 L. J. C. P. 
162 ; 29 L. T. 101 ; 21 W. K. 736. 

318. “ On ** — Includes shortly after.] — A decree 
7nst for dissolution of marriage was made against 
a wife on Aug. 3, 1880, «te was made absolute in due 
course. The wife ajipealed, A her appeal w^as dis- 
missed on J uly 19, 1881. On .July 30 she took out 
a summons to have permanent niaintenauoe 
allowed her. Owing to her absence abroad tJie 
summons was not iieard till Dec. 1882, when the 
President dismissed it. Tlie wife appealed : — 
Held : as tlie application to the PiTsident was out 
of time, & he bail exernsed a discretion under the 
special circumstance.s of the case, the ct. would not 
interfere with ins decision. 

It is not to be conceived that a period of moie 
than a year can be included in the w^onl “ on.” 
“On” if not confined to the time of making tlie 
decree, must mean shoidly after (.Iessel, M.H.). — 
Robertson v. Robertson A Eavacbuissa (18S3), 
8 P. D. 94 ; 48 L. T. 690 ; 31 W. R. 652, O. A. 

Annotnlions : — Apid. Suott V. Scott, [19211 P. 107. Mentd. 
lie SmJtlj, Bierjf v. Huifhca (1844), 9 i\ D. 68 ; Ashcroft v. 
Ashcroft & lloborts, 11902] P, 270, 

319. Within reasonable time.] — The word 

“ on ” does not mean an unlimited time within the 
judge’s discretion, but it does mean within a reason- 
able time having regard to all tlic circumstances of 
the case (Lord STEiiNDAiJi:, M.R.). — Scorr v. 
Scott, [1921] P. 107; 90 L. J. P. 171; 124 
L. T. 619 ; 37 T. L. R. 158, C. A. 

Annotation : — Reid. Fox V. Fox, [1925] P. 157. 

820. Coming into operation of Provisional 

Order.] — Sheffield Corpn.v. Sheffield KLEuniic 
Light Co., No. 279, ante. 

321. Notice given before specified date.] — 

Elliott v. Popular Playhouse, Ltd. (1909), 
Ttrnes, April 1. 

322. “ Sunset.**] — Gordon v. Oann, No. 81, 

323. “ Henceforth,**] — The word “ bcncefoi-th ” 
means from the date of the order, & does not moan 
“henceforth <fc for ever” (Darung, J.). — R. i’* 
Llewellyn, A’j? p. Squire (1906), 96 L. T. 32 ; 
71 J P 61 D. 0. 

8M, Already ** — In statute.] — The word 
” already ” in Burials Act, 1866 (c. 128), s. 9, which 
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pi-ovides that “ no ground not already used as or 
appropriated for a cemetery shall bo used for 
burials . . . within the distance of one hundred 
yards from any dwelling-house ” without the 
consent of the owner, lessee & occupier, has 
reference to the date of that Act. — Godden v. 
JlYTirB BimiAi. Board, [1900] 2 Ch. 270 ; 76 
L. J. Ch. 695 ; 96 L. T. 129 ; 70 J. P. 286 : 22 
T. L. R. 631 ; 4 L. G. R. 787, 0. A. 

Annotation : — Mentd. Yonntf v. Ktnfi:Btou-on-Thanie8, Sur- 
biton, New Malden & Coonibe Joint Burial Commit, toe 
(1906), 76 L. J. K. B. 382. 

Directly.*’] — See Contract, Vol. XII., p. 309, 
No. 2660. 

On demand.”] — See Biuls of Sale, Vol. VII., 
pp. 185-137, Nos. 766-771. 

” As soon as practicable ” — Under Port of 
London (Port Rates on Goods) Provisional Order 
Act, 1910.] — See Shipping, Vol. XLI., p. 907, 
No. 8690. 

” At the end of the year ” — Within Income Tax 
Acts.] — See Income Tax, Vol. XXVIII., p. 97, 
No. .580. 


Sect. 4.— HOLIDAYS INTERVENING. 

Sun-.SEC’T. 1 . — In Contracti’. 

Charterparty — Computation of demurrage.] — Sec 
Shipping, Vol. Xld., pp. 607, 673, 676, 676, 
Nos. 3915, 3910, 3907-3970, 3985-3991, 3990, 
3998. 

Dispatch money.] — See SinppiNO, Vol. 

XLI., pp. 580, 581, Nos. 4012-4040. 

Contract of carriage.] — See Carriers, Vol. VIII., 
pp. 208, 209, Nos. 1328, 1333. 

Contract to perform in theatre.] — See Theatre.s, 
p. 915, No. 103, a)ite. 


Sub-sect. 2. — LE(iAL Phoceeuings. 


Sec, note, R. S. C,, Ord. 01, rr. 2, 4, 5. 

325. Whether Sunday included.] — The days 
between the Timrsday before «fc tlie Wednesday 
after Easter Day are to be reckoned in the com- 
putation of such fifteen days [llfteen days under 
Uniformity of Process Act, 1832 (c. 39), s. 3]. 

I quite agree that the intention of the legislature 
cannot have been to exclude those days altogether. 
It might as well be contended that the Sundays 
intervening between the teste & return ought not 
to be reckoned in computing the lifte<'n days 

(RoLPE, B.). OlIAMBEltS V. SMITH (1843), 12 M. & 

W. 2 ; 13 L. J. Ex. 25 ; 2 L. T. O. 8. 101 ; 7 Jur. 
1019 ; 152 E. K. 1086. 

Anrudationa : — Bold. II. ». Middloeox JJ. (1845), 14 L. J. 

M. O. 1.39 ; He Railway Sleopora Simply Co. (1885), 29 

Cb. D. 204 ; II. v. Tumor, [1910J 1 K. li. 346 ; Browuo 

V. Black (1911), 80 L. J. K. B. 758. 

326. .] — Sunday is to be computed in the 

three days allowed for an aiiplication to justices 
to state a case for the opinion of one of the superior 
cts. under Summary Jurisdiction Act, 1843 (c. 43), 
B. 2, although it be the last day. — Peacocic v. it. 
(1858), 4 a B, N. S. 204 ; 27 L. .T. C. P. 221 ; 31 
L. T. O. 8. 101 ; 22 J. P. 403 ; 6 W. R. 617 ; 110 
E. R. 1085. 


Annotations: — FoUd. H. v, LolcofeUu’sbJro JJ. (J8.>9), 1 
L. T. 92 ; Ex jt. Slmpkln (1859), 2 E. & E. 392. Apld. 
Morgan v. Edwards (1860), 5 H. & N. 415. FoUd. Pouuell 


V. Uxbridge (1862), 31 L. J. M. C. 92. Ejqpld. Mumford v. 
Hitohoooks (1863), 14 C. B. N. 8. 361. FoUd. Wynne v. 
llonaldson (1865), 12 L. T. 711. Expld. Park Gate Iron 
Co. V. Coates (1870), L. R. 6 C. P. 034. Refd. Morris v. 
Barrett (1859), 7 O. B. N. 8. 139 ; Woodhouse v. Woods 
(1859), 29 L. J. M. C. 149 ; Rutter v. St. AlbauH Corpn., 
Lookbart v. St. Albans Corpn. (1888), 52 J. P. 420. 

827. .] — By Nuisances Removal Act, 1865 

(c. 121), 8. 40, appeals to the quarter sessions 
against orders made under the Act are not to bo 
heard, unless applt. within fourteen days after the 
making of the order appealed against, gives written 
notice of appeal & written grounds t>f ajipeal, &, 
within two days of giving such notice, enters 
into a recognisance before a justice, witti sufficient 
securities, conditioned to try the appeal : — Held : 
Sunday was not to be excluded from the com- 
jiutation of the two days udthin which applt. was 
to enter into the recognisance, although Sunday 
liappened to be tlie last of tliem ; therefore, in a 
case where applt. had given notice of appeal on 
a Friday & did not enter mto the recognisance till 
the following Monday, Oie Sessions were right in 
refusing to liear the appeal. — LJx p. SiMPKlN 
(1869), 2 E. & E. 392 ; 29 L. J. M. (J. 23 ; 24 
,L F. 202 ; 0 Jur. N. S. 144 ; 121 E. R. 148 ; .sat 
nom. R. V. Leicester khuie JJ., 1 L. T. 92; 8 
W. R. 60. 


Anrwtaliona : — Distd. Milch v. Frankau, [1909] 2 K. B. IOC. 
Refd. Mumford v. Hllclicooka (1863), 14 C. B. N. S. 301 


328. .] — G., an attorney in a county town, 

instructed by the London attorneys of the party 
interested, attended to resist a summons before 
justices in the county town. The justices decided 
against the pm'ty, who, being di.ssatisfied, sent the 
justices a written notice demanding a case to bo 
stated by the justicios under 20 & 21 \dct. c. 
43. Tlie justices stated tlio case & sent it to 
G. on Timrsday, who tlie next day forwarded it 
to the London attorneys. The latter deposited 
the case in the office of the ct. on the Monday 
following: — Held: G. had jn'esumably authority 
to receive the case for applt., & as the case liad not 
been transmitted to the ct. within three days after 
it had been received the provisions of sect. 2 
of tlie above-mentioned statute had not been com- 
I)licd with, & consequently the appeal must be 
struck out. 

3’he decision in the Ct. of Common I’leas 
[Peacoclc v. R., No. 326, ante] is pri'cisiily in point 
on the construction of the statute that the Sunday 
is to be included in the tliroe days allowed for 
transmitting the case. By that decision I am 
bound (Blackburn, J.). — ^1’ennbll v. Uxbridge 
Churchwardens (1802), 31 L. J. M. 0. 92 ; 6 
L. T. 685 ; 26 J. P. 87 ; 8 Jur. N. S. 99 ; 10 W. R. 


319. 

A nnotations : — Apld. Godinaii v. Croftoii, [1911] 3 K. B. 
803. Refd. Re Mayor v. Harding (1807), 10 L. T. 429 ; 
Maokinuon v. Clark, [1898] 2 Q. B. 2.51. 


329 , .]— In the computation of tlie time 

witliin which an affidavit verifying a petition to 
wdnd up a co. must be filed under rule 4 of the 
Companies Rules of 1802, Sunday is not to bo 
reckoned . — Re Yeoiand Consols, Ltd. (1888), 
68 L. T. 108 ; 4 T. L. R. 304. 

330. .] — Sunday is not to be reckoned in 

computing the “ two clear days ” required by 
R. S. C., Ord. 52, r. 6, to elapse between service of 
notice of motion & the day named for hearing. — 
Buammall V, Mutual Industrial Corpn. (1916), 


PART III. SECT. 4, SUB-SECT. 2. 

3261. Whether Sunday included ,] — 
Tbere muat bo two oloar days betwoon 
tbe servloe of a uotloo & tlio day for 
hearing the motion. He in tho computa- 
tion thereof Stmday is not to be 


I’cckoned. — lie Chookb (1865), 1 Cb. 
Ch. 304.— CAN. 

326 R. .] — Sundays & holidays 

arc excluded In ooniputing five 
days’ notice necessary In short notice 
of trial. — O’Donnku. V. O’Donnkix 
(1884), 10 1’. R. 264.— CAN. 


825 ill. Caketoot V. Nichols 

& Shki’ard Co., [1921] 3 W. W. R. 
616 : 14 Saak. L. II. 501 ; 62 D. L. R. 

49.5. — CAN. 

326 Iv. .) — Defiance Churn Oo. 

•. Tait (1894), 12 N. Z. L. R. 607.— 

N.Z. 
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Time. 


Sect. i. — Holidays intervening : Suh-aect. 2. Sects. 
5 6 ; Sub-sect, 1.] 

84 L. J. Ch. 474; 112 L. T. 1071; 59 Sol. Jo. 
382. 

Transmission of case to High Court.] — 

See Maoistoates, Vol. XXXIII., pp. 414, 415, 
Nos. 1251, 1252. 

331. Appeal from Comptroller - General of 
Patents — Whether vacation included In time.] — 

R. 8. 0., Ord. 53a, r. 4, provides that all appeals to 
the cl', from any decision of the Comptroller- 
General of Patents & Pesigns under Patents & 
Designs Act, 1907 (c. 29), ss. 20, 26, 27, shall be 
brought by petition presented to the ct. within one 
calendar month of the decision of the comptroller 
or uitliin such further time as the ct. may under 
special circumstances allow. 

The question to be determined under this sum- 
mons was whether the jicriod of vacation counted 
in the montli witliin whioli the appeal was to bo 
brought : — Held : the period of vacation did 
count. — He liEimAM’s Patent, [1911] 1 Ch. 60 ; 
80 L. J. Ch. 133 ; 27 It. P. C. 758 ; Re Bet.dam’.s 
Patent, Turner v . PEimAM, 103 I.. T. 454 ; 
55 Sol. Jo. 46. 

Bankruptcy proceedings.] — See Bankruptcy, 
Vol. IV., p. 530, Nos. 4852-4854. 

Election petitions.]— Elections, Vol. XX., 
p. 151, No. 1273. 

Matrimonial causes.] — See Husband Sc Wife, 
Vol. XXV] I., p. 318, No. 2903. 


Sect. 5.— PERIOD ENDING ON HOLIDAY. 

See, 71011', I?. S. C., Ord. 54, r. 3. 

332. Legal proceedings — Act to be done by court.] 

— In the computation of time, where the last day 
falls on a Sunday or holiday. Sc tlie act is to be done 
by the ct., Sc not by the party, e.g. the sealing of a 
^vrit, it may be done on the next practicable day. 
A warrant under 14 Sc 15 Viet. c. 52, was issued by 
a county ct. judge upon an aHidavit that deft, was 
about to go abroad. U'hn sewn days limited for 
the issuing of a capias expired on Crood Friday 
Held : a capias issued on tlie following Wednesday 
was in time, that being the earliest day on which it 
was practicable to issue the writ. — Hughes v, 
Griffiths (1802), 13 G. B. N. S. 324 ; 32 L. J. G. P. 
47 ; 143 E. li. 129. 

Avnolaiions ; — Consd. Williams r. Gibbons (1803). 4 B. & S. 
<il7. N.F. Wynne v. lionaldson (18C5), 1‘2 1,. T. 711. 
Refd. Mumford v. nitchcock (1863), 32 L. J. C. P. 168* 
Milch V. Frankau, [1909] 2 K. B. 100. 

333. .] — By It. S. G., Ord, 62, r. 3, 

wJiere the time for doing any act or taking any 
proceeding exjiires on a Sunday, or other day on 
which tlie otiices ai“e closed, Sc by reason thereof 
such act or proceeding shall, so far as regards the 
time of doing or taking the same, be lield to be 
duly done or taken, if done, or taken, on the day on 
which the offices shall be next open '.—Held : 
where the last of the eight days would be a Sunday, 
an appejil from chambers to the ct. miglit be made 
on the Monday following. — Taylor v. Jones 


(1875), 1 C. P. D. 87 ; 45 L. J. Q. B. 110 ; 34 L. T. 
131 ; 1 Char. Pr. Gas. 100. 

Annataiiona : — Refd. Bennett v. Cosgrllf (1878), 38 L. T. 
177 ; Pletts v. Beattie, [1896] 1 Q. B. 619. 

334. Act to be done by party — Service of 

notice of appeal.] — ^A conviction having taken place 
under 4 Geo. 4, c. 45, on Monday May 2, & notice 
of appeal served on the following Monday ; — Held : 
it was too late, for it was not “ within six days after 
the cause of the complaint,” within 4 Cro. 4, c. 95, 
s. 87. — R. V. Middlesex J.f. (1843), 2 Dowl. N. S. 
719; 12 L. J. M. C. 69 ; 7 J. P.240; 7 Jur. 390. 

Annotations: — Consd. II. v. Mlddlceex JJ. (1846), 5 L. T. 
O. S. 221. Polld. Uowberry v, Morgan (1864), 9 Exch. 
730. Apld. Ex p. Simpkln (1859). 2 E. & E. .392. Refd. 
Peacock t>. R. (1 858 ). 4 C. B. N. 8. 2G4 ; R. v. Lelceetorshlro 
JJ. (1859), 8 W. R. 66 ; Radeliffo v. Bartholomew, [1892] 
1 Q. B. 161. 

336. .] — An order, which was a 

refusal of an application, was made by the London 
Bkpey. Ct. on Mar. 10. An appeal was entered 
with the Registrar of Appeals on Apr. 4, Sc on the 
same day notice was served on resp. The Regis- 
trar’s ollico had boon entirely closed for the blaster 
Vacation from Mar. 30 to Ajir. 3 both inclusive: — 
Held : notwithstanding the closing of the office, 
the notice of appeal miglit liavo been serv'ed on 
resp.. Sc, as it had not been .served within twenty- 
one days, iJje ai>poal was too late , — Rc JjAMBekt, 
Ra-p. 8AFPERY (1877), 5 Ch. D. 305 ; 40 L. J. Bey. 
89 ; 30 L. T. 5.32 ; 25 W. R. 672, G. A. 

Annotations — Refd. Christopher v. Croll (1886), 16 0- B. D. 
66. Mentd. Rc Baum, Exp. Isaacs (1878), 9 Ch. 1). 271. 

336. — — — In calculating the time 

witliin Avhich to serve not ice of motion by way of 
appeal from an order of a judge at chambers, 
Sunday cannot be excluded ; so tliut when the last 
day onwliich notice of motion could be served was 
a Sunday Sc notice of motion w%xs not given until the 
Monday: — Held: the notice was out of time. — 
Cham BON v. Heigh vvey (1890), 51 J. P. 520, D. G. 

337. Application to magistrates to 

state case.] — Wliero tlio last of the three d.ays 
allowed for an application to justices to state a ense 
under Summary Jurisdiction Act, 1857 (c. 43), s. 2, 
falls on a Sunday, it is to be computed as one of ihe 
days, A an apjiljcatjou made on tlie Monday is too 
late. — W ynne v. Ronaldson (1805), 12 J.,. T. 711 ; 
29 .L P. 60(5 ; 13 W. R. 899. 

338. — — Time expressly fixed by Act of Parlia- 
ment.] — C. L. P. Act, 1852 (c, 70), empowers pitf,, 
in case of non-appearance by deft., where the wait 
of summons is indorsed in the special form given by 
the Act, on liUng an allidavit of personal servic(‘, 
etc., at once to sign judgment ; Sc pltf. may, upon 
judgment, issue execution at the exphation of 
eight days from tiro last day for appearance. 

In such case, if Sunday is the last of such eight 
days, it is to be reckoned in the computation as one 
of those day.s. — Rowberry v. Morgan (1854), 9 
Exch. 730 ; 2 G. L. R. 1029 ; 23 L. J. Ex. 19i ; 
23 L. T. O. S. 129 ; IS Jur. 452 ; 2 W. R. 431 ; 
160 E. R. 313. 

Annotations: — Apld. 1‘eaoock v. R. (1858), 4 C. B. N. H 
264 ; Exp. Slmpkiii (18.69). 2 E. He E. 392. Distd. Hughes 
r. Griaiths (1862), 13 C. B. N S. 324. Refd. Lewis r. 
Calor(18.68), IF.&F. 306 : Mumford v. Uitchcooks (1 863), 
14 C. B. N. S. 361; Pritchard v. ]M(x*hard (1884). H 
Q. B, 1). 55 ; Milch t). Fraukau, [1909] 2 K. B. 100. 
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c. Leoal proceedings . — Revel- 
HTOKE Saw Mjlx, Co., Ltd. v. Alberta 
B orrLE Co., Ltd. (1915), 30 W. L. R. 
312 ; 7 W. W. R. 1002 ; 21 D. L. R. 
779 ; 9 Alta. L. R. 155,— CAN. 

d .] — Where the day on 

which money Is duo under an agroe- 
mont falls on Sunday : — Scmble : the. 
payment must be made on Saturday? 
— WiirrnKn v. McLennan (1856), 13 


U. C. II. 638.— CAN. 

, — -•! — The provision In In 

terpuRatlon Act with regard to th 
expiration of time for doing any ac 
under any statute Is not confined t' 
matters of procedure . — Re Nblso] 
CoRPN Bye-Law, No. 11 (1898), i 
B. C. li. 163.— CAN. 


^ -•] — Rc SooTT & Brandon 

CoRPN. ( 1 895), 1 0 Man. L. II. 494.— CAN. 

t- .] — Bank of British North 


Ameuioa V. Munro (1893), 9 Man. 
L. R. 151.— CAN. 

h. Payment under contract — Periodica 
poymmf.]— Where a contract provides 
for payments to bo made on a fixed 
ilatc in each month at a specified place 
of business, & the date so fixed falls 
In any particular month on a Sunday 
or public holiday, then the payment for 
that month may bo made on the first 
business day thereafter. — Davis v. 
Pbktobius, [1909] T. S. 8G8. — S. AF. 
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339. .] — ^Wlien the time for doing an 

act or taking a proceeding is expressly fixed by 
Act of Parliament, Consolidated General Orders, 
Ord. 37, r. 12, providing for cases where the time 
for doing an act or taking a proceeding expires on 
a day on wliich the offices are closed, does not 
enable such act or proceeding to be done or taken 
after the expiration of the time so fixed. — Flower 
V. Bright (1862), 2 John. & IT. 690 ; 10 W. It. 558 ; 
70 K. R. 1194. 

340. .] — Anon. (1863), No. 194, anfe. 

341. — .J — A wait of summons, specially 

indor-sed, was served on deft, on Friday, Mar. 27. 
The following Friday, which, under ordinary 
circumstances, would have been' the last day for 
entering an appearance, was Good Friday, & no 
opxiearance had been then entered. On that day 
A tlie four following days the offices were closed, 
as usual at Easter. On the Wednesday, when the 
offices re-opened, pltf. signed judgment for want 
of appearance : — II eld : this judgment was irre- 
gular, as being signed too soon, for deft, had the 
uholo of Wednesday witliin which to appear. — 
Mumeord V. Hitchcocks (1863), 14 C. B. N. S. 
361 ; 2 New Hep. 122 ; 32 L. J. C. P. 168 ; 8 
L. T. 282 ; 9 Jur. N. S. 1200 ; 11 W. R. 045 ; 143 
E. R. 485. 

Annolation : — Reid. Milch v. Frankau, [1909] 2 K. B. 100. 

342. Period ending on Monday — Public 

holiday falling on preceding Sunday.] — Where a 
rule to plead expires on a IMonday, on which day 
the offices are, m fact, closed, because the Sunday 
preceding was the Queen’s biithday, the Monday 
is not excluded from the computation of time, & 
deft, is bound to jilead before the opening of the 
office on Tuesday. — Wilkinson v. BnirroN (1840), 
1 Man. & G. 557 ; 1 Scott, N, R. 348 ; 133 E. R. 
453. 

Mayor’s Court.] — See Mayors Court, 

Vol. XXXIV., p. 535, No. 86. 

Operation of Statute of Limitations.] — See 
Limitation op Actions, Vol. XXXII., pp. 330, 
539, Nos. 162, 163, 1914. 

Right to distrain.] — See Histbes.s, Vol. XVIII., 
p. 310, Nos. 4.52, 453. 

Maturity of bill of exchange.] — See Biijls of 
Exch.^nge, 'S'ol. XI., ji. 56, Nos. 446, 447. 


Sect. 6 .— FRACTIONS OF DIVISIONS OF TIME. 

Sub-sect. 1. — In General. 

343. Whether fractions of day disregarded.] — 

Shejjjey’s Case (1581), Moore. K. B. 1.36; 1 

Co. Rej^. 93 b ; 3 Byer, 373 b ; 1 And. 69 ; Jenk. 
249 ; 72 E. R. 490. 

Avnotatums : — Consd. Woodward’s Case (1702), 7 Mod. Rep. 
2. Apld. Falmouth v. Sliodo (1 707), 11 Mod. Bop. ISR; 
Fuller V. Johiibou (173.')), Lee temp. Hard. 158 ; Edwards 
V. It, (1854), 0 Exoh. G28. Reid. Hemming v. Brabason 
(1G60), O. Brldg. 1 ; Ellis r, Jackson (1GG4), 1 Sid. 221) ; 
Withers V. Harris (1702), 2 Ld. Raym. 806 : Anon. (1703), 
6 Mod. Rep. 80 ; Wright v. Mills (1859), 4 H. & N. 488 ; 
niiirkA V. Bradlaugh (1881), 4G Ij. T, 49. Mentd. Bedford 


r;ase (1007), 7 Co. Rep. 38 a ; Stafford’s (^asc (1609), 8 
Go. Rep. 73 a; Couudon v, CIcrko (1613), Hob. 29; 
Fortlngton's Case (1613), 10 Co. Rep. 35 b ; Blaniford v. 
Blamford (1615), 3 Bulst. 98 ; Butler v. Fincher (1615), 


2 Bulst. 302 ; Gough v. Howarde (1616), 3 Bulst. 121 ; 
Dymmook's Case (1616), Cro. Jao. 408 ; HavergU v. 

(1616), 3 Bulat. 250 ; Egertou’s Case (1619), Cro. Jac. 625 ; 
Beck’s Case (1630), Lltt. 344 ; Harrison v. Bowden (1661), 

1 Sid. 29 : Holland v. Fisher (1662), O. Bridg. 181 : Payne 
V. Barker (1662), O. Bndg. 18 ; Petty v. Goddard (1062), 
O. Bridg. 35 ; Harwood v. Phillips (1663), O. Brldg. 464 ; 
Davies v. Keinpe (1664), Cart. 2 j Geary v. Beoromit 
(1666), Cart. 67 ; Marsh v. Lee , 2 Vent. 337 ; PlbuB 
V. Mltford (1674), 1 Vent. 372 ; Coultman v Senho^o 
0678), T. Jo. 105; Leigh v. Leigh (1091), 2 Lut. 1689 : 
Luddlngtouw. Klmo (1697), 1 Ld. Raym. 203 ; Soatteiwod 
V. Edge (1699), 12 Mod. Rep. 278 ; Newcomen v. Barkham 
(1716), 2 Vorn. 729 ; Goodrlghtv. Wright (1717), 1 P. Wms. 
397 ; Marks w. Marks (17 18), 10 Mod. Rep. 419 ; RatolMe's 
Case (1720), 1 Stra. 267; Thornby v. Fleetwood (1720), 
lStra.318; Dawes «. Ferrars (1722), Free. Ch. 689 ; Shawr. 
Weigh (1725), Fortes. Rep. 58 ; Goodrightv. Pullyn (1720), 
2Eq.Ca8.Abr. 315 ; Papllllou v. Voice (1728), Kel. W. 27 ; 
Dubber w. Trollope (1734), Amb. 453 ; Chauncey tJ. Need- 
ham (1737), Andr. 53 ; Mlnshnll v. Miushull (1737), 1 Atk. 
411; Hopkins u, Hopkins (1738), 1 Atk. 581 ; Newoouianw. 
Bethlem Hospital (1741), Amb. 8; 'Trodd v. Doj^ 
(1742), 2 Atk. 304 ; Bagshaw v. Speucer (1748), 1 Ves. 
Son. 142; Lethieulier v. Tracy (1754), 1 Keny. 86; 
Sayer r. Masterman U756), Amb. 344 ; Wright v. Peaiwon 
(1758), Amb. 358 ; Austen v. Taylor (1759), 1 Eden, 361 ; 
Vaughan v. Atkins (1771), 5 Burr. 2764 ; Goodtltle r. 
Herring (1801), 1 East, 204 ; Hawkins v. Kemp (1803), 

3 East, 410 : Poole v. Poole (1804), 3 Bos. 6c P. 620 
Curtis V. Price (1805), 12 Vos. 89 ; Tewkesbury Corpn. e. 
Dlston (1805), 2 Smith, K. B. 508 ; Doe v. Colyear (1809), 
11 East, 548; Lyon v. Mlteholl (1816), 1 Madd. 467 ; 
Cholmondeley v. Clinton (1820), 2 Jac. & W. 1 ; Hcneage 
17. Andover 0822), 10 Price, 230 ; Doo d. Jones t?. Jpnea 
(1823), 1 B. & C. 238 ; Doo d. Bagnall v. Harvey (1825), 

7 Dow. & By. K. B. 78 ; Doo d. Winter v. Porratt, Doe d. 
Vlney v. Perratt, Goodtitle d. Slade v. I’crratt (1826), 
5 B. & C. 48 ; Doe d. (lallinl v. Gallmi (1833), 6 B. & Ad. 
621 ; Doo d. Jones t-. Williams (1833), 2 Nov. & M. K. B. 
602 ; Hood v. Pimm (1836), Tyr. & Gr. 1118 ; Lees v. 
Mosley (1836), 5 L. .1. Ex. Eq. 78 ; Scarborough v. poo d. 
Savllo (1836). 3 Ad. & El. 897 ; Dimisday r. Hughes 
(1837), 4 Scott, 209; Douglas v. Congrove (1838), 8 
L. J. Ch. 53 ; Jackson v. Noble (1838), 2 Jur. 251 ; Doe d. 
Nicholson 17. Wolfoi-d (1840), 12 Ad. ic El. 61 ; Holloway 
17. Clarkson (1842), 6 Jur. 923 ; Hamsou v. Han-ison (1844), 
7 Man. 6c O. 938 : Harvey J7. Towell (1847), 7 Har^ 231 , 
Monypermy r. Denng (1847), 16 M. <to W. G8; Doe d. 
Cannon v. Rucastle (1849), 8 C. B. 876 ; Mon y penny v. 
Bering (1850). 7 Haro, 568 ; Toller v. Attwood (1850), 
15 Q. B. 929 : Holliday v. Overton (1 852), 1 .5 Doav . 480 : 
James v. Wynford (1852), 1 Sm. & G. 40 ; East v. Tv^ora 
(1853), 4 H. L. Cu.4. 517 ; Kavanagh V. Morland (185p, 
Kay, 16; Kenworthy v. Ward (185.D, 11 J?® » 

Vollor V. Carter (1854), 24 L. J. Q. R* 56 ; Wri^t v. 
Vornon (1854), 2 Di-ew. 439 ; Re Wynch Trusts, Ax 
Wynch (1854), 5 De G. M. ic 0. 188 ; Coapo p. Arnold, 
Arnold i7, Coapo (1855), 4 Do G. M. & O. .>74 , r. 

Middleton (1855), 2 K. & J. : Parker r. Clark (1865), 
3 Hm. & G. 161 ; Woodhouso v. Herrick (185.p. 1 K. « J. 
352 ; Chamberlayue r. Chamberlay/io (1856), L. J. Q. B. 

187 ; Uaddelsoy v. Adams (1856), 22 Beav. 266 ; Gr^ou 
V. Downing (1857). 4 Drew. 125 ; 

5 W. It. 243 ; Roddy v. fRzgerald (18 j 8), 6 H. L. Gas. 
823 ; Towns i7. Wentworth (1858), 11 Moo. P. C. C. 526 , 
Johnson v. Rutlierford (1861), 3 L* 64 J ; Jordan v. 

Adams (1861). 9 C. R. N. S. 483 ; n“V' 

1 John & H. 733 ; Spence v. Sponco (1862). 12 O. 13. In. ». 
199 • Thorpe v. T^ioipo (1862), 1 H. & C. 326 ; paveupori 

1 Davenport (IHGa)."^! Hem. 6c M. 775 ; Snell r Fnch 

(1863), 13 C. B. N. S. 6ol ; Greaves v. Simpson (1864), 33 
L J Ch. 641 : Holmes v. Prescott (1864), 11 1^ T. 38 , 
Seymour v. Vernon (1864), 38 E p Ch. 690 ; filler r. 
McBean (1865), 6 New Rep. 192 ; Phillips v. Janms (1865), 
ri W R 643 • Clarke 17. Clemmaus, Selway r. ClemmoM 
nsS), L. j. Ob 17J Fbib.r - Cba-Ucr L It. 

2 Eq. 682 ; Re Jeaffreson s Trusts (1866), L. K. 2 Eq.^e , 
Powell 17. Boggis (1866), 14 W. R. 670 ; 

might (1867). L. R. 2 C. P. 511 ! t’- Jones (1867). 

i« Ti 1’ 787 ■ AvFni V. l2loyd (1868), 1<. K. • 

Herrick r Fraiikliu (1868), L. R. 6 Eq. 593 ; Mnton 

Klmood (1868), 37 L. J. Ch. 606 : Bally v. Do Crospl^y 
K. 4 Q- B. JHO; Beinley v. Carter (1809), 4 
Ch. App. 230'; SackvUlc-Wost r. Holmosdalo 

(1872) l! R. 5 H. Ij. 088 ; Webb i?. Sadler (1873), 
y's T T 388 ■ Uuderhill t’. Roden (1876), 45 L. J. Ch. 266 ; 
Allen ^.'Bowsey (1877). 37 L. T. 688 ; Hampton v. Holman 


PART III. SECT. 6, SUB-SECT. 1. 

3431. Whether fradions of day dis- 
...,..^..1 , (joou) (1889), JO 

34311. .] — A fraction of a day 

not bo considered with refertmeo 
the time of the signing judgment & 

J. — VOL. XLII. 


issuing execution, — St. Stephen 
r. New Brunswick & Canapa Rail- 
way & Land Co. (1863), 10 N. B. R. 
(5 All.) 629.— CAN. 

343 ill. .] — C. was given into the 

custody of B,, a gaoler, on the momiiig 
of June 25, under a decree of civil 
Imprisonment. Maintenance money 
was paid for a week in advance. 13* 


discharged C. at noon on July 1, no 
fuither payment having been pain j— 
Held ; a plea that it was the Invariable 
practice of the gaol in these cases to 
reckon each day as ending at noon. 
& all fractions of a day elapsing before 
noon as a completed day, was b^-— 
ItAUDiESS V. Raae (1889), 5 H. C. 
402.— S. AF. 


Q Q Q 



962 


Time. 


Sect. 6 . — Fractions of divisions of time : Sub-sects. 1 


(1677), 46 L. J. C5h. 248 ; lie White Sc Hlndle’g CJontract 
(1877), 7 C!h. D. 201 : Clonxfort v. Brown (1878), 10 Ch. D. 
146 ; Smith V. Bnteher (1878), 10 CJh. D. 118 ; Marshall 
V. Gingell{1882), 2i ca». D. 790 : Morgran v. Thomas (1882), 
» Q. B. D. 643 ; Studd v. Cook (1883), 8 Apt). Gas. 577 ; 
Bowen r. Lewis (1884), 9 App. Caa. 800 ; McQlbbon v. 
Ah^tt (1886), lOApp. 663 ; He Parry t). Dagm (1885), 
81 Oh. D. 13() ; lUchardson v. Harrison (1886), 10 Q. B. D. 
86 ; He Kirk & Randall & East & West India Dock Co. 
(1886), 2 T. L. R. 692 ; Redder v. Hnnt(1887J, 18 Q. B. D. 
665 ; He Score, Tolman v. Score (1887), 67 L. T. 40 ; He 
Birt & Barnard's Contract (1888), 69 L. T. 166 ; He 
Allsop & Joy’s Contract (1889), 61 L. T. 213 ; Evans v. 
Evans, [1892J 2 Ch. 173 ; He Barrett (1894), 39 Sol. Jo. 9 ; 
Van Grutten e. Foxwell, Foxwell v. Van Gmtten, [1897] 
A. 0. 668 : Re Watson & Morrison’s CJontract, Watson v. 
Kerr (1900), 44 Sol. Jo. 629 : Milman v. Lane, [1901] 2 
K. B. 745 ; He Yotunans* Will, [1901] 1 Ch. 720 ; Pelham 
Clinton V. Newcastle, [1902] 1 Ch. 34 ; Re Bnokton, 
Buokton V. Buokton, [1907] 2 Ch. 406 ; He Hash, Cook v. 
Frederick, [1909] 2 C^. 450 ; He Davison’s Settlmt., 
Cattermole Davison v. Munby, (191SJ it <Jb. 408; He 
Slmooe. Vow'ler-Slmcoe v. Vowler. [19131 1 Ch. 552; 
Llghtfoot V. Maybery, [1914] A. C. 782 ; Rs Lawrence, 
Lawrence v. Lawrence. [1916] 1 Ch. 129 ; SUoooks t\ 
SUcooks. [1916] 2 Ch. 161; He Elton, Elton v. Elton, 
n917] 2 Ch. 413 ; Re Hobbs, Hobbs r. Hobbs, [1917] 1 
Oh. 569 ; He Hussey & Green’s Contract, He Hussey, 
Hussey v. Simper, [1921] 1 Ch. 566 ; He Hammond, Parry 
^ Hammond, [1924] 2 Ch. 276 ; He Hack, Boadman v. 
Beadman, [1926} Ch. 633. 

844. -.] — Smith v. IIiluePw (1590), Cro. 


Eliz. 167 ; 78 E. R. 426 


34<5. 

Bulst. 302 


.] — ^Butlek V. 
80 E. R. 1140. 


Einchek (1015), 2 


346. .] — Regicides’ Case (1060), Kel. 

10 ; 6 State Ir. 947, 981 ; 84 E, R. 1058. 

847. ,] — The death of either party before 

the assizes, is not aided by 17 Car 2, c. 8. 

If be had died the day the assizes began, though 
the cause had been tried after the trial had been 
good, though he had died at one o’clock in the 
morning, tor there is no fraction of a day, according 
to Shelley's Case, No. 343, ante (Holt, C..T.). — 
Faimoutii V. Strode (1707), 11 Mod. Rep. 130 ; 
88 E. R. 949. 

348. .j— R. V. Green, No. 105, anU\ 

849. .]— Baldwin v. (1719), Bunb. 49 : 

145 E. R. 691. 

350. .] — Rr.\xton V. Dyke (1720), 1 Baim. 

K. B. 4 ; 94 E. R. 3. 

861. .] — The law makes no fraction of days 

(Page, J.). — Guibert v. Jones (1733), as reported 
in Kel. W. 236 ; 26 E. R. 588. 

852. .] — When the party having given a 

warrant of attorney, dies the same day the 
judgment was signed, & before the signing it shall 
not be set aside. — Fuller v. Johnson (1735), 
Lee temp. Hard 168 ; 96 E. R. 101. 

Annotation : — Reid. Heath v. Brindley (1834), 4 Nev. & 
M. K. B. 235. 


853. .] — It is said there is no fraction in a 

day, but that is a fiction in law {per Cur.). — R oEd. 
Wrangilam V. Hersey (1771), 3 Wils. 274; 95 
E. B. 1062. 


AT^tatUms : — Consd. R. r. Edwards (1853), 9 Exoh. 32. 
Reid. Doe d. Graves v. Wells (1839), 2 Per. & Dav. 396 : 
Whitaker r. Wisbey (1852), 12 C. B. 44. 


354. .]— Pugh v. Leeds (Duke), No. 276, 

ante. 


355. .] -I^.sTEii V. Garland, No. 203, ante. 

366. .] -Re Starkey, Ex p. Farouhar, 

No. 204, ante. 

357. .] -Re Whitby, Ex p. Whitby, No. 

205, ante. 


368. .] — 0. rented a sufficient tenement for 

one year, commencing on Sept. 30, 1860, & entered 
upon the occupation about 12 o’clock on that day. 
He continued in the occupation until 4 o’clock in 
the afternoon of Sept. 29, 1851, when he rendered 
possession to a new tenant ; — Held : the general 
rule of law against noticing fractions of a day was 


applicable to the computation of a year for the 

? m’poses of gaining a settlement under 1 Will. 4, c. 

8 , by renting a tenement. — R. v. St. Mary, 
Warwick (Inhabitants) (1863), 1 E. & B. 816 ; 
1 O. L. R. 192 ; 22 L. J. M. 0. 109 ; 21 L. T. O. S. 
74 ; 17 J. P. 662 ; 17 Jur. 651 ; 1 W. R. 307 ; 118 
E. R. 642. 

Annotation : — Reid. Sidebotham v. Holland, [1895] 1 Q. B. 
378. 

359. .] — Re Railway Si^EEPEits Supply Co., 

No. 228, ante. 

360. .] — Re North, Ex p. Hasluck, No. 

189, ante. 

361. .] — Deft, held certain pi*einises of 

pltf. on a weekly tenancy. By the rent-book 
agreement it was stipulated that either pltf. or 
d^t. might determine the tenancy by a week’s 
notice to tlie other, & that the key was to be 
delivered to pltf. or his agent before 12 o’clock on 
the day of leaving : — Held : a notice to quit given 
before 12 noon on one Monday to expire at 12 noon 
on the following Monday was not a week’s notice, 
as the law does not take notice of the fraction of a 
day. — W eston v. Filler (1903), 88 J;. T. 769; 
67 J. P. 209 ; 47 Sol. Jo. 667, D. 0. 

Annotation : — Retd. Newman r, Slade, [1920] 2 K. B. 328. 

362. In case of necessity.] — D oriungton 

V. East (1606), Yelv. 87 ; 80 E. H. 69. 

863. .] — Cornish v. Cowsy'e (1648), 

Sty. 118 ; Aleyn, 75 ; 82 E. R. 676. 

Annotation: — Consd. Pugh v. Leeds (1777), 2 Cowp. 714. 

384. .] — Generally speaking, there is 

no fraction of a day unless where it is necessary to 
look to it in order lo answer the jiurposes of justice 
(Lord Ellenborougii, C.J.). — Field v. Jones 
(1807), 9 East, 151 ; 103 E. R. 530. 

Annotation: — Consd. Rllgotti v. CoIvUl (1879), 4 C, P. I). 
233. 

366 . To avoid inconvenience.] — Beij:.asis 

V. Hester (1097), 1 Ld. Raym. 280 ; 91 E. H. 
1084 ; Htth nom. Beiasyse v. Hester, 2 Lu( . 1589. 
Annotations Reid. R. V. Addorley n780). 2 Doug. K. B. 
4()3 ; Young v. Higgou (1840), 6 M. & W. 49. Mentd. 
Story w. Atkina (172G), 2 Ld. Kaym. 1427 ; Coleman v. 
Saycr (1728), I Barn. K. B. 303 ; Hill tJ. White & WUUama 
(1839), 8 Scott, 249 ; Dundalk Weetorn liy. v. Tanatcr 
(1841), 2 Ry. & Can. C^a. 686. 

366. Attainment of age.] — A person attains 

his twenty-fifth year when he becomes twenty- 
four. — G rant v. Grant (1840), 4 Y. & C. Ex. 250 ; 
10 L. J. Ex. Eq. 6 ; 160 E. K. 1001. 

367. .]— R. V. McCann (1911), 6 Cr. 

App. Rep. 116, C. C. A. 

368. .] — As the law does not take 

cognisance of part of a day a person attains a 
specified age in law on the day preceding the 
corresponding anniversaiy of his birthday . — Re 
Shurey, Savory v. Shurey, [1918] 1 Ch. 263 ; 
87 L. J. Ch. 246 ; 118 L. T. 366 ; 34 T. L. R. 171 ; 
62 Sol. Jo. 246. 

Infants.] — See Infants, Vol. 

XXVIII., p. 140, Nos. 6-12. 

369 . Day of conviction.] — Whitaker v. 

Wisbey, No. 09, ante. 

370. Confiloting rights between subjects.] 

Russell v. Ledsam, No. 236, ante. 

371 , ConfUoting rights between Crown & 

subject.] — A fraction of a day cannot be taken into 
account where the conflict is between the right of 
the Crown & the right of the subject. — R. v. 
Edwards (1863), 9 Exch. 32 ; 1C. L. R. 700 ; 

23 L. J. Ex. 42 ; 21 L. T. O. S. 302 ; 166 E. R. 14 ; 
affd. sub nom. Edwards v. R. (1864), 9 Exch. 628, 
Ex. Ch. 

Armotaiions ; — Apld. Wiight t>. Mills (1860), 4 H. & N. 488. 
Reid. Miffotti V. Colvlll (1879), 4 0. P. D. 233 ; aarke v. 
Bradlausb (1881), 8 Q. B. D. 08. 
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Part III. — Computation op Time. 


Judicial acts.] — See Sect. 7, sub-sect. 2, post. 

To determine whether consideration past.] 

See Contract, Vol. XII., p. 213, Nos. 1719, 1720. 

Duration of insurance poUcy.l — See 

Insurance, Vol. XXIX., p. 137, Nos. 903, 904. 

Payment of mortgage.] — See Mortgage, 

Vol. XXXV., p. 493, No. 2241. 

Whether poor law settlement acquired.] — • 

See Poor Law, Vol. XXXVII., p. 288, No. 861. 

Validity of dog licence.] — See Revenue, 

Vol. XXXIX., p. 246, No. 272. 

Computation of demurrage.] — See 

Shipping, Vol. XU., pp. 668, 673, Nos. 3917, 
3970, 3971, 3976. 

372. Instant — ^Not divisible into more than two 
parts.] — ^Although ex indulgeniia legia the law 
In divers cases will iu construction consider two 
distinct times in one instant, which in truth 
is not any time, yet no case can be put, that by 
any construction three times may be admitted in 
one instant {per Cur.). — FitzwiIlLiam’s Case 
(1604), 6 Co. Rep. 32 a ; 77 E. R. 300. 

AnnoiaHona : — Uentd. Sheoomb v. Hawkins (1 613). Cro. Jao. 

318 ; Klbbet v. Lee (1619). Hob. 312 ; Dixon v. Harrison 

(1669), Vangh. 36 ; Mun t>. Bavlles (1673), Freem. K. B. 

340 ; Lugg V. Lngg (1695), 2 Salk. 592 ; Evelyn v. Evolyn 

(1731). 2 P. Wma. 669 ; lie Hawkins, Ex p. Olbclal 

Receiver, [1892J 1 Q.B. 890. 


Sub-sect. 2. — Determination op Priority 

OP Acts. 

373. Whether traction of day considered— 
General rule.] — Another action of the same term 
unless actually prior in point of time, cannot be 
l)leadod in abatement. 

Though the law does not in general allow of the 
fraction of a day, yet it admits it in cases where it 
is necessary to di^inguish (Lord Mansfield). — 
Combe v. Pitt (1763), 3 Burr. 1423 ; 1 Wm. Bl. 
437 ; 97 E. R. 907. 

Annotaiions — Apld. Campbell e. Strange ways (1877), 3 
O. P. D. 106 ; MigotU u. OolvUl (1879), 4 C, P. D. 233 ; 
Clarke v. Bradlaugn (1881). 8 B. D. 63. Reid. Popper e. 
WhaJley (1835), 4 Ad. & Kl. 90 ; R. v. Edwards (185.3), 
9 Exch. 32 ; Forbes p, Samuel, [1913] 3 K. B. 706. Mentd. 
RJgg V. Curgonven (1769), 2 WUs. 395 ; Porchester v. 
Petrie (1783), 3 Dorig. K. B. 261 : Henslow v, Fawcett 
(1836), 3 Ad. & El. 61 ; Baker v. Rusk (1850), 15 Q. B. 
870 : Girdlesione v. Brighton Aquarium C!o. (1878), 3 
Ex. I). 137. 

374. .] — Where deft, died between 

11 ic 12 in the morning & a wit of fi. fa. was 
sued out against him between 2 & 3 in the after- 
noon of the same day, the ct. will set aside the writ 
as irregular. Where it is necessary to show 
which was the first of two acts, the ct. is at liberty 
to consider fractions of a day. — C hick v. Smith 
( 1840), 8 Dowl. 337 ; aub nom. Clinch r. Smith, 
4 Jut. 80. 

Annotations: — Consd. Wright t>. Mills (1859), 4 H. & N. 
488. Apld. Coiupboll V. Strangeways (1877), 3 C. P. D. 
105. Bold. Jie Hlgham 8c Jessop (1841), 5 .7. P. 193; 
Edwards & Collins *. R. (1854), 23 L. J. Ex. 165. 

376. .] — Chick V. SmUh, No. 374, ante, 

& other cases explain where the law will distin- 
guish the fractions of a day, viz. where xt is 
necessary . . . for the purpose of the decision to 
show which of two events first happened (Grove, 
J.). — Campbell v. Strangeways (1877), 3 C. P. D. 
106 ; 47 L. J. M. C. 6 ; 37 L. T. 672 ; 42 J. P. 39. 

AnnoUxtion : — ReU. Clarke v. Bradlangh (1881), 44 L. T. 
779. 


870. 


Commencing proceedings.] — Pm v. 


Coke (1616), Hob. 128 ; 80 E. It. 277 ; sub nom. 
Pye p. Cooke, Moore, K. B, 864. 

Annoiafion* Reid. Combo v. Pitt (1763), 3 Burr. 1423; 
aarko V. Bradlaugh (1881), 8 Q. B. D. 63. Mentd. 
Hart r. Langfltt (1702), 2 Lu. Raym. 841 ; Forrester v, 
Petrie (1783), 3 Doug. K. B. 261 ; Forbes v. Bamnel, 
11013) 3 K. B, 706. 


877. .] — Combe v. Pitt, No. 373, ante. 

878. — Pugh v. Robinson, No. 391, 

post. 

379. Issue of execution & death of debtor.] 

■ — Chick v. Smith, No. 374, ante. 

880. Issue of writ &, registration of copy- 

right.] — Tlie issue of a writ on the same day but 
subsequently to the registration of a copyright 
sufficiently complies with Copyright Act, 1842 
(c. 45), s. 24, to enable the person making the 
registration to bring an action for infringement. 

The registration was made at half past one 
o’clock on Mar. 9 & on the same day, hut at a 
later hour, the writ was issued. It was said that 
the ct. would not take account of a fraction of 
a day. Unless obliged by some authority to hold 
that, in a matter of this kind, the ct. cannot 
divide a day into fractions, I shall decline to come 
to a conclusion so manifestly absurd. The entry 
at Stationers’ Hall having been made before the 
writ was issued, althougli on the same day, the 
requirement of the Act has been thereby satisfied 
(Kay, J.). — Warne v. Lawrence (1886), 64 L. T. 
371 ; 34 W, R. 452 ; 2 T. L. R. 427. 

381. Rule to arbitrators to state case — 

Publication of award.] — It is unneccssivry to deter- 
mine whether the rule that a judicial act must bo 
regai'ded as dating from tlio fust moment of the 
day on which it is done would apply to such an 
order os that under consideration, or whethei’ it 
would be sufficient cause for not making the order 
absolute if it were shmvn that the award, though 
bearing the same date, was in fact signed before 
the order nisi was made. I can enteitain no doubt 
that where an order nisi has been obtained by a 
party who has no notice of an award having been 
made, it is for those who contest it Id show that 
the award was executed prior to tlie order being 
made (Lord Hbusciiell). — Tabern.\clb Perma- 
nent Building Society v. Knight, [1892] A. C. 
298 ; 62 L. J. Q. B. 60 ,* 67 L. T. 483 ; sub nom. 
lie Tabernacle Permanent Building Society 
& Knight’s Ai^bitration (No. 2), 41 W. R. 207, 
H. L. 

Annotaiions : — Bold. Re Gough & Liverpool Oqrpn. Arbitra- 
tion (1892), 36 Sol. Jo. 270. Mentd. Re Kent County 
Council & Saudgato L. B. (1895), 72 L. T. 725 ; Re 
SpUlere & Baker, [1897] 1 Q. B. 312 ; Rc Montgomery, 
Jones & Llcbcnthal (1898), 78 L. T. 406 ; Rc Palmer 8c 
Hoskou, [1898] 1 Q. B. 131 ; LobltoH Ollfieldt? v. Admiralty 
Comm., Crown 9.S. Co. v. Admiralty Comrs, (1917), 86 
L. J. K. B. 1444 ; Dufl! Doveloi)mcnt Co. v. Kelantan 
Govornmont (1925), 41 1'. L. R. 375. 


382. Presumption that acts done in right 

order.] — Thei’o is no irrcgulaiity in entering a rule 
to plead before notice of declaration, but on the 
same day. 

it is a good rule, that when two things are done 
on the same day, that shall bo presumed to have 
been done first which ought to be so (Alderson, 
B.). — ^Aikman V . Conway (1837), 3 M. & W. 71 ; 
Murp. & n. 356 ; 7 L. J. Ex. 12 ; 1 Jur. 890 ; 150 
E. K. 1061. 

Annotaiion ; — FoUd. Chapman v. Davis (1840), 1 3fan. & U. 
388. 


PART III. SECT. 0, SUB-SECT. 2. 

k. Whether fraction of day con- 
sidered.] — In detennlnlng the priority 
of writs, the ot. will lookto the nuctlou 
?? * — Bbok V . Jarvis (1847), 3 

U. C. R. 280.— CAN. 


J. BuBicKV V. Can APIAN 

Pacific rV. Co. (1905), 11 O. L. R. 1 ; 
6 O. W. R. 698.— CAN. 

m. .] — Where » party mokes 

a will, & during the same day marries, 
the marriage will operate as a revoca- 
tion of the will, notwithstanding that. 


from the terms of tho Instrument, It 
appeal’s that testator did not intend 
that it should take elleot till after the 
marriage. The law In such a ease wlU 
not admit tho doctrine of no fraotion 
of a day. — Otway v. SAnUBIIl (1858), 
33 L. T. O. S. 46.- 

o 


Q Q Q 
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Time. 


Sect, 6. — Fractioiis of divisions of time : Sub-aect. 2. 

Sect. 7 ; Sub-sects. 1 & 2.1 

383. .] — A rule to plead, was entered 

at the Rule Office, on May 23 at three o’clock in 
the afternoon ; on the same everung, at six o’clock, 
a declaration Sc demand of plea were delivered to 
deft. ; on May 28, at half past eleven o’clock in 
the morning, pltf. signed judgment, for want of a 
plea : — Held : the judgment was regular. 

Aiknian v. Conway^ No. 282, ante, is directly 
in point. I cannot distinguish it from this case 
(Tevdal, C.J.). — Chapman v. Davis (1840), 1 
Man. & G. 388 ; 8 Dowl. 831 ; 1 Hcott, N. R. 431 ; 
4 Jur. 800 ; 133 E. R. 384. 

Act of bankruptcy & creditors petition.] — 

See Bankrupi'OY, Vol. IV., pp. 120, 131, Nos. 1161, 

1200, 1201. 

Prevention of reputed ownership In bank- 
rupt.] — See Bankruptcy, Vol. V., p. 790, No. 6767. 

Execution & bankruptcy.] — See Bank- 
ruptcy, Vol. V., pp. 832, 915, Nos. 7049-7061, 
7484. 

Lien & bankruptcy.] — Sec Bankruwcy, 

Vol. V., p. 916, No. 7485. 

Priority to stop orders .] — See Execution, 

Vol. XXI., p. 661, No. 2117. 


Sect. 7.— SPECIAL RULES AFFECTING 
LEGISLATIVE. EXECUTIVE AND JUDICIAL ACTS. 

Sub-sect. 1. — Legislative and Executive 

Aci’s. 

384. Title of Crown & subject accruing same day 
— Priority of Crown.] — R. v. Crump & IIanbury 
(1670), cited in Pai'k at p. 126 ; 2 Show, at p. 481 ; 
145 E. R. 733. 

AniMtaJions : — Consd. R. v. Cotton (1751), Park. 112; R. 
V. Giles (1820), 8 Price, 293 ; Giles v, Grover (1832), 9 
Bing. 128 ; Edwards v. R. (1854), 9 Exch. 628. 

385 . — .] — wiiere an adjudication in 

hkpey. & appointment of an official assignee take 
place at an earher period of the same day on which 
a writ of extent is issued against the bkpt. for a 
Crown debt, the title of tJio Cirown will prevail. — 
Edwards v, R. (1854), 9 Exch. 028 ; 2 O. L. R. 
690 ; 23 L. J. Ex. 165 ; 23 L. 'l\ O. S. 39 ; 18 
Jur. 384 ; 2 W. R. 333 ; 156 E. R. 268; Ex. Ch. ; 
affg. S. C. sub nom. R . v. Edwards (1853), 9 Exch. 32. 

Annotations : — Apld. Wright t". Mills (1859), 1 H. & N. 488. 
Consd. Mlgottl r. Col VI II (1879), 4 C. P. D. 233 ; Clarke 
V. Bradlaugh (1881), 8 Q. B. D. 63. 

Priority of Crown debts generally.] — See Con- 
stitutional Law, Vol. XI., i>p. 581, 582, Nos. 830- 
836 ; Crown Practice, Vol. XV^I., pp. 221 cl .acg. 

Commencement of statutes .] — See Statutes, 
pp. 086, 687, Nos. 1000-1005, anlc. 


Sub-sect. 2. — Judicial Acts. 

ScCy now, R. S. C., Ord. 41, r. 3. 

386. Judgments relate back to first day of term.] 
— All judgments relate to the first day of the 
term ; & the priority of one of two judgments 
signed on the same day cannot bo averred. — 
Porchester (Lord) v. Petrie (1783), 3 Doug. 
K. B. 201 ; 99 E. R. 644. 

Annotations: — Distd. i*ugh v. Robinson (1786), 1 Term Rep. 
116. Consd. Swain v. Morland (1819), 1 Brod. & Bing. 
370 ; Edwards v. R. (1854), 9 Exch. 628. Beld. Bolton 
V. Eyles (1820), 2 Brod. N; Bing. 51 ; Wright v. Mills 
(1859), 4 H. & N. 488 ; Clarke v. Bradlaugh (1881), 8 
Q. B. D. 63. 

387. .] — Judgment on a warrant of attorney 

entered in Easter vacation against a deft, who died 
in Easter Term is good ; but execution cannot be 
sued out upon it, until it be revived, against his 
representative by sc. fa. ' 

In general when a judgment is entered up in the 


vacation on a warrant of attorney, & deft, was 
alive within the preceding term, it is a valid judg- 
ment, though deft, be not alive on the day when 
the judgment is actually entered up, because it 
relates to the first day of the antecedent term 
(Lord Kenyon, C.J.). — Heapy v. Parris (1795), 
6 Term Rep. 368 ; 101 E. R. 699. 

Annotalions : — Expld. Bragnor v. Langmead (1796), 7 Term 
Rop. 20. Apld. Walker v. Dra water (1796), 3 Anst. 680. 

388. .] — ^A judgment signed in any part of 

the term or the subsequent vacation relates back 
to the fii'st day of the term, notwithstanding the 
death of deft, before judgment actually signed. — 
Bragner V. Langmead (1796), 7 Term Rep. 20 ; 
101 E. R. 834. 

Annotation: — Apld. Calvert v. Tomlin (1828), 5 Bing. 1. 

389. .1 — Where a cognant was given on 

Feb. 8 in Hilary term with a condition that judg- 
ment should not be entered unless default should 
be made in payment on the ensuing Apr. 1, & 
deft, died in Hilary vacation, before Apr. 1, 
judgment entered up on Apr. 10 in Hilary vacation, 
after deft.’s death, was held regular, as relating 
to the first day of Hilary term. — Calvert v. 
Tomlin (1828), 6 Bing. 1 ; 2 Moo. & P. 1 ; 6 
L. J. O. S. C. P. 191 ; 130 E. R. 969. 

Annotation : — Distd. Blackburn®. Goodrick (1841), 5 Jur. 151. 

390. Judgments relate back to earUest hour of 
day.] — Judicial i>roceeding8 are to be considered 
as taking place at the earliest period of the day on 
which tliey are done. Therefore, where judgment 
was signed at the opening of the office at its usual 
horn*, eleven a.m., deft, died at half past nine 
a.m. on the same morning : — Held : the judgment 
was regular. — Wright v. Mills (1869), 4 II. & N. 
488 ; 28 L. J. Ex. 223 ; 33 L. T. O. S. 152 ; 6 
Jur. N. S. 771 ; 7 W. R. 498. 

AnnoUtliom : — Confid. Marahall v. James (1874), L. R. 9 
C. P. 702. Distd. Clarke v. Bradlaugh (1881), 7 Q. B. B. 
151. Consd. Taberuaolo Permanemt Bldg. 8oc. v. Knight, 
11892] A. C. 298. Reid. Mlgottl ®. Colvill (1879), 1 
C. P. D. 233. 

391. What are judical proceedings — Delivery of 
pleadings.] — A declaration entitled generally of 
the term, relates to the first day of the term : A 
the promises Sc the breach, being laid on the first 
day of the term, may be presumed to have been 
made before the dehvery of the declaration, because 
by a reference to the ancient practice of declaring 
ore lenus, the declaration cannot be supposed to 
have been delivered till the sitting of the ct. on 
that day. 

Here, however, the question is not concerning 
a judicial proceeding, for the delivery of the 
declaration is the act of the party (Buller, J.). — 
Pugh v. Robinson (1786), 1 Term Rep. 116 ; 99 
E. R, 1004. 

Annotuliojis : — Consd. Swain v. Morland (1819), 1 Brod. A 
Bing. 370 ; Ed%varcl8 v. R. (1854), 9 Exch. 628. ReM. 
Dickenson v. Reynolds (1834), 4 Tyr. 374 ; Owen v. 
Waters (1836), 2 Gale, 208. 

392. Issue of writ.] — To issue a writ of 

summons is not a judicial act. Sc the ct. may 
inquire at what period of the day it was issued. 
It appeared from the statement of claim that the 
writ of summons in the action was issued on 
July 2, Sc that the cause of action arose on the 
same day, but before the issue of the writ. The 
statement of claim was demurred to on the ground 
that the issuing of the writ was a judicial act, A 
must, therefore, bo presumed to have taken place 
at the eaiiiest moment of the day, before the causi' 
of action accrued : — Held : the ct. could inquire 
whether or not the writ was in fact issued after 
the cause of action accrued. — Clarke v. Brad- 
laugh (1881), 8 Q. B. D, 63 ; 61 L. J. Q. B. 1 ; 
46 L. T. 49 ; 46 J. P. 278 ; 30 W. R. 63, 0. A. 
Atinotation : — Uontd. Jenkine v. G. C. Ry., [1912] l K. B. 1 
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See Malicious Prosecu- 
tion. 
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Part I. — Nature of Torts. 


Sect. L— IN GENERAL. 

h V failure to perform duty Imposec 

— If the law casts any duty upon a porsoi 
'^ich he refuses or fails to perform, he is answer 
able in damages to those whom his refusal oi 
laimro injures. If several are jointly bound tc 
perform the duty, they are liable, jointly & 
^verally, for the failure & refusal. — Ferguson 
Kinnwll (Earl) (1842), 0 Cl. & Fin. 261 ; 4 
htate Tr. N. S. 786 ; 8 E. R. 412, H. L. 

Horlofs Hospital v. Ross (1846). 12 
U. & Fin. 507 ; AUon v. Flood, [1898] A. O. 1. Mentd. 

^ondro Dutt (1860), 8 Moo. Ind. App. 10.1; 
Hlnwalr «. Broughton & Govemmont of In^a (1882), 47 
L. r. 170 ; Everett v. Griffiths, [1921] 1 A. O. 631. 

2. — Pltfs,, merchants at Valparaiso, 

received through defts. a telegram purporting to 
come from London & addressed to them, ordering 


a largo shipment of barley. No such message was 
ever in fact sent to pltfs. The misdelivery of the 
message was caused by the negligence of defts., 
& occasioned heavy loss, to pltfs., in consequence 
of a fall in the market price of barley. In an action 
to recover the amount of this loss '.-—Ilcld : there 
was no duty owing by defts. to pltfs. in the matter, 
by contract or law, & therefore no action 
lie. — Dickson v. Reuter’s Telegram Co. 

, 3 C. P. D. 1 ; 37 L. T. 370 ; 42 J. P. 308 ; 

26 W. R. 28, C. A. ; suL nom. Dixon v. Kkuter’s 
Telegraph Co,, Ltd., 47 L. J. Q. B. 1. 

47 io/a«o 7 W .— -Conid. Starkoy v. Bank of England, [1903] 
A. 0.114. Refd. (Amnlngton r. G. N. Ry.(1^3], 49 L.T. 
392 ; nrbaiik’8 Exore. v. Humphreys (1886), 18 Q. B. D. 
54; Brown V. Law U 895), 72 L. T. 779 ; Edwards t>. Porter, 
McNeall B. Hawes, jl 923] 3 K. B. 538. Mentd. Corentry, 
Sheppard «, Q. E. 40 L. T. 641. 
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Toet. 


Sect. 1 . — In general. Sect. 2 ; Suh-sects. 1 <fc 2.] 

3. .] — tenant of an unfurnished house, 

under a verbal agreement which contained no 
term as to repairs, gave notice to quit. In con- 
sideration of the withdrawal of the notice the 
landlord promised the wife of the tenant., acting 
as agent for her husband, to repair a dangerous 
defect on the premises, but failed to do so witliin 
a reasonable time. The wife of the tenant after- 
wards sustained injury by reason of the defect. 
In an action by the husband & wife to recover 
damages for the injury sustained by the wife, the 
landlord denied the promise to repair : — Held : 
the wife could not maintain the action in tort, 
since there was in the circumstances no duty 
owing to her by the landlord for the neglect of 
which she was entitled to recover. — Cavalier v. 
Pope, [1905] 2 K. B. 757 ; 74 li. J. K. B. 857 ; 03 
L. T. 473 ; 64 W. B. 68 ; 21 T. L. B. 747 ; 49 
Sol. .To. 712, C. A. ; affd., [1906] A. C. 428, H. L. 
Annotations: — Consd. Blacker v. Lake & Elliot (1912), 106 

Ii. T. 539. Refd. Cameron v. Young, [1903] A. C. 176; 

Lewis V. Ronald (1909), 101 L. T. 534 ; Middleton v. Hall 

(1912), 108 L. T. 804 ; Bates v. Batoy, [1913] 3 K. B. 351 ; 

White V. Steadman, [1913] 3 K. B. 340 ; Lucy r. Bawden, 

11914] 2 K. B. 318 ; Ryall v. Kldwoll, [1914] 3 K. B. 135 ; 

Dobson V. Horsley, [1915] 1 K, B. 634 ; Brackloy v. Mid. 

Ry. (1916), 85 L. J. K. B. 1590 ; Bromley r. Mercor, [1922] 

2 K. B. 126 ; Falrman v. I’orpotnal Investment Bldg. Soc., 

[1923] A. C. 74 ; Cookbnrn v. Smith, [1924] 2 K. B. 119 ; 

Morgan v. Liverpool Corpn., [1927] 2 K. B. 131. 

4. Not continuous cause of action.] — Pltf. 

who had obtained damages in tlie county ct. for 
a misrepresentation under which he ha.tl been 
induced to enter into a contract, brought an action 
in the High Ot. for further damages accrued since 
judgment in tiic county ct. : — Held: a tort not 
being a continuing cause of action, no further 
damages could be obtained. — Clarke r, Yorke 
(1882), 52 L. .1. Ch. 32 ; 47 L. T. 381 ; 31 W. K. 02. 

5. Infringement of personal right.] — In the 
case of damage occasioned by a wrongful act, 
though such as the law esteems an injury, malice 
is not a necessary ingredient to the maintenance 
of an action. 

It is essential to an action in tort that the act 
complained of should be legally wrongful as 
regards the party complaining, i.e. it must pre- 
judicially affect him in some legal right. The fact 
that it will, however directly, do him liarm in hLs 
interests is not enough. — Booer.s v. Ba.jendro 
Dutt (1860), 13 Moo. P. C. C. 20[) ; 8 Moo. Ind. 
App. 103 ; 25 J. P. 3 ; 9 W. B. 140 ; 15 E. K. 
78, P. C. ; sub num. Kogers v, Hutt, 3 Ii. T. 160, 
P. C. 

Annotations : — Consd. Allen r Hood, [1898] A. C. 1. Refd. 

Tobin V. R. (1864), 16 C. B, N. .S. 310; Palmer v. 

Hutchinson (1881), 6 App. Cas. 019 ; S, S. Co. v. 

McGregor, Gow (1889), 23 Q. B. D. 598. 

6. .] — All personal wrong means tlie 

infringement of some personal right. . . . 
Intentionally to do that wliich is calculated in the 
ordinary course of events to damage, & whicli does, 
in fact, damage another in that other person’s 
property or trade, is actionable if done without 
just cause or excuse, Such intentional action 
when done without just cause or excuse is what the 
law calls a malicious wrong. 

It is urged on the part of pltfs., that even if the 
acts complained of would not be i^rongful had they 
been committed by a single individual, they 
become actionable when they are the result of 
concerted action among several. In other words, 
pltfs,, it is contended, have been injured by an 
illegal conspiracy. Of the general proposition, 
that cer^in kinds of conduct not criminal in any 
one individual may become criminal if done by 
combination among several, t'nere can be no 
doubt. The distinction is based on sound reason, 


for a combination may make oppressive or 
dangerous that which if it proceeded only from a 
single person would be otherwise, & the vei^ fact 
of the combination may show that the object is 
simply to do harm, & not to exorcise one’s own 
just rights. In the application of this undoubted 
principle it is necessary to be very careful not to 
press the doctrine of illegal conspiracy beyond that 
which is necessary for the protection of individuals 
or of the public ; & it may be observed in passing 
that as a rule it is the damage wrongfully done, & 
not the conspiracy, that is the gist of actions on 
the cose for conspiracy. . . . But what is the 
deflnition of an illegal combination ? It is an 
agreement by one or more to do an unlawful act, 
or to do a lawful act by unlawful means (Bowjcn, 
L.J.). — Mogul 8 .8. Co, v. McGregor, Gow & Co. 
(1889), 23 Q. B. I). 598 ; 68 L. .1. Q. B. 465 ; 01 
L. T. 820 ; 63 J. P. 709 ; 37 W. B. 756 ; 5 T. L. R. 
658 ; 6 Asp. M. I;. C. 465, C. A. 

Annotations : — Apid. Jonkinson v. Niold (1802), 8 T. L. R. 
640 ; Quinn v. Loalhem, [1901] A. C. 495. Consd. 
Glblan v. National Ainalgainat-od Labouroi's* Union of 
Groat Britain & Ireland, [1903] 2 K. B. 600: National 
Phonograph Co. r. Edison Boll Consolldatod Piionograp^h 
Co., [1908] 1 Ch. 335 ; 'J’homas v. Moore, [1918] 1 K. B. 
655 ; Valentino v. Hyde, [1919] 2 Ch. 129 ; Ware & De 
Pre'^llo V. Motor Trade Aseocn., [1921] 3 K. B. 40; 
Brlmelow r. Casson, [1924] 1 Ch. 302. Apld. Rcvnolda r. 
Shipping Federation. [1924] 1 Ch. 28 ; Sorrell v. Smith, 
[1925] A. C, 700. Refd. K. v. Whitchurch (1890), 24 
Q. B. D. 420 : Connor r. Kent, Gibson v, Lawson, Curran 
V. TroJoaven, [1891] 2 Q. B. 645 ; Tcinportnn r. Rus.solJ, 
[1893] 1 Q. B. 715; Wright v. Hennessey, (1894), 11 
T. L. It. H ; Lynns v. Wilkins, [1896] 1 Ch. 811 ; Newton 
V. Amalguinatod Musicians' Union, (1896), 40 Sol Jo. 716 : 
AJollo f. Worsley, [1898] I Ch. 274 ; Allen i’. Flood, [1898] 
A. C. 1 ; Huttloy r. Simmons, [1898] 1 (J. B. 181 ; Boots 
V. Grundy, (1900), 82 L. T. 769 ; Sontli Wales Miners’ 
Federation r. Glumoigan Coal Co., [1905] A. C. 239 ; 
Dcuuhy ic Cndehy Main Collieries r. Yorkshire Miners’ 
Aftsocn., [19061 A. C. 381 ; (jlonway v. Wade, [1908] 2 

K. 13. 844 ; North Western Salt Co. v, Eloctrolytlo Alkali 
Co. (1912), 107 L. T. 439 ; Larkin v. Long, |1915] A. C. 
814 : Evans v. Hcatheote, [1918] 1 K. B. 418 ; Pralt r. 
llritJsh Medical Assocn., [1919] 1 K. B. 244; Davies t>. 
Thomas, [1920] 2 Ch. 189 ; Rawlings v. General 'frading 
Co., [1921 ] 1 K. B. 635 ; Mentd. /te Apollinaris Co.’s Trad(' 
Marks, " ApoUlnaris,” “ Frledrichshall ” Sc “ Uunyadl 
Janos ” (1890), 63 L. T. 162 ; Maxim-Nordenfelt Guns 
Ammunition Co. r. Novdcnfelt . (1893) 41 W. R. 604 ; 
Trollope r. London Building Trades Federation (1895), 
72 L. T. 342 ; Elllman v. Carrlmrton (1901) 84 L. T. 858 ; 
Hymans v. Stuart King, [1908] 2 K. B. 696 ; ITnited Shoo 
Machinery Co. of Canada r. Brunet, [1909] A. C. 330; 
A.'G. of Commonwealth of Au.stralia v, Adelaide .S.S. Co., 
[1913] A. C. 781 ; JVe Bowman, Secular .Son. r. Bowman, 
[1915] 2 Ch. 44 7 ; Montofinro v. Meiiday Motor Compo- 
nents Co., [1918] 2 K. B. 211 ; Jte Wallace, Chum)>lon v. 
Wallace, 11920] 2 Ch. 274 ; Tlinmpson v. British Metllenl 
Assocn. (N. 8.W. Branch), (J924] A. C. 764 ; British 
Oxygen Co. v. Liquid Air, [1925] Ch. 383. 

7. Act not actionable where attendant success 
expected — Whether actionable where attendant 
success certain.] — I fail to soe how an act which 
is not an actionable wrong if it is thought it will 
succeed becomes an actionable wrong because it 
is known that it will (1a)RD Sterndale, M.B.). — 
White r. Biley, [1921 ] 1 Ch. 1 ; 89 L. .T. Ch. 028 ; 
124 E. T. 108, C. A. 

Annotations: — Retd. Royal London Mutual Insee. Soc. 
r. WUlia/nson (1921), 37 T. L. H. 742 ; Sorrell r. Smith, 
[19251 A. O. 700 ; Hardlo & Lane r. ChiKon (1928), 97 

L. J. K. B. 539. 

Assignability .] — See Ciio&es jn Action, Vol. 
VIII., p. 432, Nos. 90-94. 


Sect. 2.— DISTOCTION BETWEEN ACTIONS OF 
TORT AND ACTIONS OF CONTRACT. 

Sub -SECT. 1. — In General. 

8. Depends on facts of case — Not on form of 
action.] — (1) An action founded on the common 
law liability of a bailee is an action founded on 
toi-t within County 00011^8 Act, 1888 (c. 43), s. 116. 

(2) The question whether an action falls within 



969 


Part I. — Nature of Torts. 


the one class or the other depends on the facts 
of the case not on the form in which the action is 
brought (Rigby, L.J.). 

(3) Where such a relation [bailor & bailee] is 
established the result of the cases appear to be 
that if the pltf . can maintain liis action by showing 
the breach of a duty aiising at common law out 
of that relation he is not obliged to rely on a con- 
tract within the meaning of the rule ; but if his 
cause of action is that deft, ougiit to have done 
something or taken some precaution which would 
not be embraced by the common law liability 
arising out of the relation of bailor & bailee then 
he is obliged to rely on a contract within the mean- 
ing of the rule (Coujns, L.J.). — Turner v. 
Stallibrass, [18981 1 Q. B. 50 ; 67 B. J. Q. B. 
62 ; 77 L. T. 482 ; 40 W. R. 81 ; 42 Sol. .To. 65, 
0. A. 

Annotations : — As to (3) Apld. Sachs v. Henderson, [1302] 1 

K.^R. 612; Whlt« v. Smith (1^211, 06 L. J. K. B. 397. 

Refd. Davies v. Hood (1903), 88 L. T. 19. Oenerallt), 

Refd. Stcljes V. Inffrnm (1903), 19 T. L. 11. .'i34. 

9. Necessity to refer to contract — To establish 
breach of duty.] — Turner v. Stai.librass, No. 8, 
ante. 

10. .] — Rach.s Henderson, No. 26, 

post. 


8ub-sect. 2.— -Particular Instances. 

Sec County Courts, Vol. XIII., pp. 400-102, 
Nos. 404-420. 

11. Action of detinue.] — Qu. : wlief hor the 
action of detinue is witliin the ojieration of ( ’ounty 
Courts Act, 1846 (c. 05). If so, scrnble, it is an 
action on contract iSc not of tort ; <fe tlio county 
ct. has, therefore, exclusive jurisdiction in sucli an 
action to the extent of £20. — Hand v. Daniels 
(1850), 1 I.. M. P. 420 ; Rob. I.. & W. d90 ; Cox, 
M. & H. 313 ; 15 B, T. O. S. 206 ; 14 .T. P. 434 ; 14 
Jur. 722. 

12. .] — In an action claiming the return of 

a picture or its value damages for its detention, 
pltfs. recovered a verdict of £10, being its value 
as assessed by the jury, & l.v. damages for its 
detention : — Held : the action was founded on 
tort, within County Courts Act, 1867 (c. 142), s. 5, 
& pltfs. were entitled to their costs. — Bryant v. 
Herbert (1878), 3 C. P. 1). 389 ; 47 B. J. Q. B. 
070 ; 39 B. T. 17 ; 43 J. P. 52 ; 26 W. R. 898, 
C. A. 

Annotations: — Conad. Meux v. (L Ti. Ily. (1895), G4 L. J. 

Q. B. 657 ; Taylor v. M, S. A' L. Ry., [189.5] ] Q. B. 131. 

Apld. Stoljes tJ. Inj?ram (1903), 19 T. L. U. .534. Consd. 

Bradley & Cohn v. Ramsay (1912), 106 L. T. 771 ; White 

r. Smith (1927), 96 L. .T. K. B. 397. Refd. FlemlnR v. 

Manchester & Shofflold Ry. (1878), 4 Q. B. D. 81 ; Turner 

V. StallibraRH, [1898] 1 Q. B. 56; Koates v. Woodward, 

[19021 1 K. B. 532. 

13. .] — Pltf. brought an action in the 

High Ct. to recover from defts. certain drawings 
that had been deposited witli them as agents for 
sale, & damages for their detention & he claimed 
also an account in I'espect of such of the drawings 
as had been sold, & the amount that might be 
proved to be due on the taking of the account. 
Defts. pleaded that they had always been ready 
& willing to return the drawings in their possession, 
«Sc offered to return them forthwith on obtaining 
a proper receipt. Pltf. replied accepting the offer 
to return the drawings, & they were accordingly 
returned to him. They were of the value of £20 
& upwards. The action went to trial on the 
question of the amount due from defts. in respect 
of the drawings that had been sold, & resulted in 
a verdict for pltf. for £33 : — Held ; pltf. was 
entitled to costs on the High Ct. scale on the ground 
that the action being one of detinue in which pltf. 


had recovered the things claimed in epeciCf it 
was not within the class of actions founded on 
tort to which Coimty Courts Act, 1888 (c. 43), 
8. 116 (2) applies. — Du Pasquier v. Cadbury', 
Jones & Co., Ltd., [1903] 1 K. B. 104 ; 72 B. J. 
K. B. 78; 87 L. T. 519; 61 W. R. 113; 19 
T. B. R. 41 ; 47 Sol. Jo, 49, C. A. 

Annotation : — Apld. Trottor v. Windham (1907), 23 T. L. R. 

076. 

14. .] — Pltf. in an action of detinue recovered 

judgment for the return of the goods claimed or 
£6 lO.v. their value, & the goods were returned to 
him : — Held : County Courts Act, 1888 (c. 43), 
s. 116 (2), did not apply & pltf. was entitled to 
costs. — Trotter v. Windham & Co. (1907), 23 
T. B. R. 676 ; 51 Sol. Jo. 626, C. A. 

15. Action for negligence — Against bailee.] — 
A declaration stated that pltf., at deft.’s request, 
delivered to deft., then being a livery stable 
keeper, a horse of pltf., to be by him taken due & 
proper care of, & to be kept in a separate stall in 
ilcft.’s stable, for reward to deft, to be paid by 
pltf. in that belvalf. Deft, accepted the care & 
custody of the said horse upon the terms afore- 
said : yet bo would not take duo & proper, or any, 
care thereof, or keep it in a separate stall, & by 
means of the promises the horse was so kicked by 
other horses that it became of no value to pltf. 
Deft, pleaded “ not guilty ” ; & at the trial a 
verdict was found for pltf,, with £7 damages : — 
Held : the cause of action was founded on con- 
tract, not on tort, iSc consequently pltf. was 
deprived of costs by County Court Act, 1850 (c. 61), 
s. 11. — Begge V. Tucker (1856), 1 H. <te N. 600 ; 
26 B. J. Ex. 71 ; 28 B. T. O. S. 145 ; 2 Jur. N. S. 
1235 ; 5 W. R. 78 ; 156 E. K. 1298. 

Annotations : — Apld. Bryant v. Horborl (1878), 3 0. P. D 

189, Refd. Morgan r. Ravey (1861), 30 L. J. Ex. 131; 

Bavlis 1 ’. Llntott (1873), L. R. 8 C. P. 345 ; Tumor v. 

StallihraBB (1897), 67 L. .T. Q. B. 52. 

16. .] — Turner Stallibrass, No. 

8, ante. 

17. Against carrier — Loss or damage to 

goods.] — -A declaration stated that pltf., at the 
request of deft., hired deft.’s hackney carriage to 
convey her & her luggage, A, ou consideration 
tliat pltf. would become a passenger to be carried 
in the Imckney carriage, deft, promised to convey 
lier &:■ her luggage safely A securely ; yet deft., 
not regarding liis duty, so carelessly A negligently 
beliaved A conducted liimself that pltf.’s luggage 
was lost : — Held : the cause of action was in 
contract, A not in tort, A she was deprived of 
costs, not having recovered more than £20. — 
Baylis r. TaNTOiT (1873), L. R. 8 C. P. 345 ; 
42 L. J. C. r. 119 ; 28 B, T. 666. 

Annotation Apld. Bryant r. Herbert (1878). 3 C. P. D. 189, 

18. - — — .]— ^Tho statement of claim 

alleged that pltf. as vendor of goods, delivered 
them to defts. a railway co,, as carriers for reward, 
the goods being consigned to the intending pur- 
chasers ; that afterwards A before the goods 
had been delivered to the consignees or claimed by 
them from defts., pltf. discovered tliat the con- 
signees were insolvent, A as unpaid vendor, gave 
notice to defts. not to deliver the goods to the 
consignees, but to hold them to pltf.’s order, A 
before the goods were delivered to the consignees 
pltf. requu’ed defts. Id redeliver them to him ; 
that defts. refused to do so, A delivered them to 
the consignees who absconded without paying for 
the goods. Pltf. claimed their value, viz. : 
£12 16iJ. Qd. as damages. Defts. paid that sum 
into ct. A pltf. took it out in satisfaction i —Held : 
the action was, “ founded on tort ” A not “ on 
contract ” within County Courts Act, 1867 (c. 142), 
B. 6, A pltf. having recovered a sum exceeding £10 
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Sect. 2. — Dielinoiion between cwtions of tort and 
actiona of cordract : Sub-sect. 2. Sect. 3. J 

wae not deprived of costs by that sect. — Pontifex 
V. Midland Ry. Oo. (1877), 3 Q. B. D. 23 ; 47 
h. J. Q. B. 28 ; 87 L. T. 403 ; 26 W. R. 209, D. 0. 
Annotations : — Distd. Fleming ». Manoliester & Sheffield Ry. 
(1878), 4 Q. B. D. 81. Amd. Bryant v. Herbert 
3 O. P. D, 189 ; Taylor ». M., S. & L. Ry., [18961 
134. Distd. Booth S.S. Oo. r. Cargo Fleet Iron Co. 

2 K. B. 570. Reid. Sacbs v. Hondoraon (1902), 7 
K. B. 392. 


■,TS! 


19. .1 — Claim alleged that pltf. 

caused to be delivered to defts. as common carriers 
of goods for hire a parcel of goods to be carried from 
S. to D. for reward to defts. but defts. did not 
safely & securely carry & deliver the same but so 
carelessly conducted themselves that it was lost. 
Defts. paid £12 3s. 4d. into ct. which pltf. accepted 
in satisfaction of their claim : — Held : the action 
was founded on contract within the meaning of 
County Courts Act, 1867 (c. 142), s. 6, & pltf. was 
not entitled to coats. — Fleming v. Manchester & 
Sheffield Ry. Co. (1878), 4 Q. B. D. 81 ; 39 
L. T. 665 ; 27 W. R. 481, C. A. 

Annotations Consd. Taylor v. M., S. & L. Ry., [18951 1 
Q. B. 134. Apld. SteUes «. Ingram (1903), 19 T. L. R. 534. 

20. .] — A servant of pltf. took 

a ticket for a journey on defts.’ railway, & a port- 
manteau of his was accepted by defts. as his 
personal luggage. The portmanteau contained 
his livery, which was the property of pltf. 
Through an act of misfeasance of a porter in the 
employment of defts. the livery was destroyed. 
In an action to recover the value of the goods 
destroyed : — Held : defts. were liable to pltf. 
for the tortious act of their servant in injuring 
pltf.’s property. 

She has incmr-ed loss by reason for her property 
having been destroyed by the active negligence of 
the servants of the co. while it was lawfxiUy on 
the premises of the co. ; she has therefore a 
right of action in tort wholly iiTospective of con- 
tract (A. Ij. Smith, L.J,). — Me ox v. Great 
Eastern Ry. Co., [1895] 2 Q. B. 887 ; 64 D. J. 
Q. B. 657 ; 73 L. T. 247 ; 69 J. P. 602 ; 43 W. K. 
680 11 T. L. R. 617 ; 39 Sol. Jo. 054 ; 14 R. 

620, a A. 

Annotations : — Beld. The Wlnkfleld, [1902] P. 43 ; Harris v. 
Perry (1903), 72 L. J. H. B. 725 ; WJilte v. Steadman, 
tl913n K. B. 840 ; Wilson v. Barry Ry. (1916), 1 16 L. T. 
71 ; Elder, Dempster v, Pateraon, ^chonis, Orlffitbs 
Lewis Steam Navigation Oo. v. Paterson, Zochouis, [1924] 
A. C. 522. 


21. Personal Injury.] — An action 

brought by a railway passenger against the co, 
for personal injuries caused by the negligence or 
misfeasance, of a servant of the co., is an action 
founded upon tort & not upon contract, even 
though the passenger has taken a ticket ; & if 
the action is brought in the High Ot. & pltf. 
recovers damages to the arammt of £20 ho is not 
within County Courts Act, 1888 (e. 43), s. 118, 
& is therefore entitled to his full costs of the 
action. — Taylor Manchester, .Sheffield & 

Lincolnshire Ry. Co., [1895] 1 Q. B. 134 ; 04 
L. J. Q. B. 6 ; 71 L. T. 698 ; 60 J. P. 100 ; 43 
W. R. 120 ; 11 T. L. R. 27 ; 39 Sol. Jo. 42 ; 14 
R. 34, C. A. 

Annotations : — Enid. Kelly v. Met. Ry., [1895] 1 Q- B. 944. 
Apld. Meux r. (J. E. Ry., [1890] 2 Q. B. 387 ; Turner v. 
StallibresB (1897), 67 L. J. Q. B, 52. Dbttd. Stoljos v. 
Ingram (1903), 19 T. L. R. 034. Apld. Lyles v. Soutiiend- 
on-Sea (.’orpn., [1905] 2 K. B. 1. Befd. <3larke v. Army & 
Nary Co-op. Boc., [1903] 1 K. B. 165 ; Whiteman v. 
Steadman, [1913] 3 K. B. 340 ; Booth S.S. Co. v. Cargo 
Fleet Iron Co., [1916] 2 K. B. 670. 

22. .] — Pltf. brought an action 
agaitmt a railway co. for compensation for pet‘sonal 
injuries sustained whilst he was a passenger on 
the railway, by reason of the negligence of the 


engine driver in omitting to put on the brake or 
shut oil steam soon enough, so that the trian came 
into collision with a waU & premises of the co. at 
one of their stations. Pltf. recovered £26 
damages : — Hdd : the action was one founded on 
tort & not on contract, & pltf. was entitled to 
full costs & not merely to costs on the county ct. 
scale. — KEiiY v. Metropolitan Ry. Co., [1896] 
1 Q. B. 944 ; 64 L. J. Q. B. 668 ; 72 L. T. 661 ; 
69 J. P. 437 ; 43 W. R. 497 ; 11 T. L. R. 366 ; 39 
Sol. Jo. 447 ; 14 R. 417, O. A. 

Annotations : — Apld. Meux v. Q. E. Ry., [1896] 2 Q. B. 387 ; 

Tumor V. SUnibrass (1897), 67 L. J. Q. B. 62. OOltsd. 

Myors v. Bradford Cornu. (1913), 110 L. T. 254. Rsfa. 

Sachs ». Henderson (1902), 71 L. J. K. B. 392 ; (jlarke 9. 

Army & Navy Co-op. Soo., [1903] 1 K. B. 166 ; Steljes v. 

Ingram (1903), 19 T. L. It. 5.34 ; SUvormon v. Imperial 

London Hotels (1927). 137 L. T. 57. 

23. .] — A municipal corpn. con- 

structed & worked an electric tramway under the 
authority conferi'ed on them by an Order made 
by the Light Railway Comrs., in pursuance of the 
Light Railways Act, 1896 (c. 48), & confirmed 
by the Board of Trade & having therefore, by s. 10 
or that Act, the force of a statute. On the con- 
struction of the Order the ct. held that it imposed 
on the corpn. an obligation, after the tramway 
had been opened for traffic, to run cars & to carry 
passengers in tliom. 

A passenger on one of the cars, who had paid his 
fare & had taken a ticket in the ordinary form, 
without any special conditions, was while travelling 
injured by tlie fracture of tlie conducting-rod, 
which fell upon him. He brought an action against 
the corpn. for damages, alleging that the accident 
had happened througli the negligence of defts. 
or their servants : — Held : the action was in 
substance founded on a breach by defts. of their 
duty as a public aut hority under theii- IJght Rail- 
ways Order ; tJioy were entitled to the protection 
given by PubUc Authorities Protection Act, 1893 
(c. 61) ; &, as the action had not been brought 
within six months from the happening of the 
injury, it must fail. 

Pltf.’s cause of action does not depend on con- 
tract, but arises out of a breach of the duty to 
caiTy pltf. safely cast upon deft, corpn. by the fact 
of his being taken as a passenger (Stirling, L.J.). 
— Lyies V. Southend-on-Sea Corpn., [1906] 2 
K. B. 1 ; 74 L. J. K. B. 484 ; 92 L. T. 686 ; 60 
J. P. 103 ; 21 T. L. R. 389 ; 3 L. G. R. 691, C. A. 

Annotations : — CoDSd. Myors v. Bradford Corpn., [19L5] 1 

K. B. 417. Refd. Clarke v. St. HoJeris B. C. (1915). 85 

L. J. K. B. 17 ; Bradford Coinn. v. Mycra, [1916] 1 A. C. 

242. Mentd. Soammell v. Attlee (1928), 4.5 T. L. R. 76. 

24. Against architect.] — In an action on 

the High Ct. against an architect to recover 
damages for not using due care & skill in supervising 
the erection of a house which the architect had 
undertaken to supervise pltf. recovered £20. 
Upon taxation of costs : — Held : the action was 
“ founded on contract ” with County Courts Act, 
1888 (c. 43), s. 116, & pltf. was only entitled to 
have county ct. costs. — Stei^tes v. Ingram (1903), 
10 T. L. R. 634. 

25. Action for wrongful conversion.] — Pltf., a 
dealer, bought a hydrauho press from the 
defendant, an auctioneer, at a sale, under con- 
ditions of sale requiring pa 3 rment before delivery. 
Time was allowed for payment. Payment was 
tendered within the time allowed, but deft, refused 
to deliver the press, having contracted to resell 
it, & in fact reselling it, subsequent to the tender. 
Pltf. had also contracted to resell the press, after 
delivery, at a profit. In the action the sole issue in 
dispute, namely, whether there had been tender 
within the time allowed for payment, was found 
in favour of pltf., & evidence of pltf.’s loss of 
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profit on resale having been given as a measure of ' 
damage, judgment was given for pltf. for 
£29 IBs. Sd. Deft, contended that the action 
was one for breach of contract, & that costs would 
therefore only be recovered on the county ct. 
scale : — Held : the action was for a wrongful 
conversion subsequent to & independent of the 
contract passing the property, & it was therefore 
an action of tort in which, more than £20 having 
been recovered, costs followed on the lligh Ct. 
scale. — Cohen v. Foster (1892), 61 L. J. Q. B. 
643 ; 66 L. T. 610 ; 8 T. L. 11. 619, D. C. 

26. Action against lessor — Wrongful removal 
of fixtures.] — (1) By a written agreement deft, 
agreed to grant & pltf. to take a lease of certain 
premises from a future date. After the agreement 

before the date at which the lease was to com- 
mence, deft, removed certain fixtures from the 
premises. The lease was executed & pltf. went into 
possession. He then discovered that the fixtures 
had been removed, & brought an action in the 
High Ct. against deft, for wrongfully removing 
the fixtures, & obtained judgment for £20. On 
appeal from an order affmning tlie taxation of the 
costs of pltf. on the county ct. scale : — Held : 
the action was founded on tort within County 
Courts Act, 1888 (c. 43), s. 116, & pltf. was entitled 
to costs on the High Court scale. 

(2) The distinction between tort contracts is 
not a logical one, & it is sometimes difficult to 
say whether a par ticular tiring is a wrong or bi*cach 
of contract. If the claim of pltf. had been set 
out at largo pointing to some particular stipulation 
in the contract, which stipulation had been broken, 
the action would be founded on contract ; but 
where it is only necessary to refer to the contract 
to establish a relationship between the parties 
the claim goes on to aver a breach of duty arising 
out of that relationship the action is one of tort 
(COTJ.TNS, M.R.). — Sachs v. Henderson, [1902] 
1 K. B. 012 ; 71 L. J. K. B. 392 ; 80 L. T. 437 ; 
.60 W. R. 418 ; 18 T. L. R. 382 ; 46 Sol. Jo. 336, 
C. A. 

Annotation: — As to (1) Rdfd. r. luffraiu (1903), 19 

T. L. li. 

27. Action for payment for supply of water.]- 

Pltfs., a water co., were bound by their specif 
Act to supply water to dwelling-Jiouses in their 
district for domestic purposes at certain rates 
based on the annual value of such dwelling-houses, 
hut were not bound to supply any dwelling-liouse 
with water, otherwise than by meter or special 
agreement, wliere any part of such house was used 
for any trade or business for which water was 
required. 

On Aug. 8, 1901, defts., as occupiers of a work- 
house within the district supplied by pltfs., 
demanded a supply of water for domestic purpos^ 
at a rate based on the annual value of the said 
workhouse. Pltfs. refused to supply on such 
terms, on the ground that the workhouse was a 
dwelling-house which, or some paH of which, was 
used for a trade or business for which water was 
required. ITp to the said date defts. had been 
taking water from pltfs. by meter. After the said 
date pltfs. continued to supply, & defts. to t^e 
& use, water for the workhouse through the existing 
meter, until the commencement of this action on 
July 6, 1904, but declined to pay, except on the 
annual value basis, for water so taken since J an. 1 , 
1902. Pltfs. claimed a declaration & damages foi' 
wasting water passing through the meter ; but at 
the trial the statement of claim was amended, by 
consent, by the addition of a claim for money due 
for water supplied by contract : — Held : pltfs. 
ground of action was an implied contract to pay 


for water simplied & was not in tort, therefore, 
Poor Law Payment of Debts Act, 1859 (c. 49^, 
ss. 1, 4, applied, & as pltfs. had conamenced their 
action in July, 1904, & had not amended their 
claim until after the expiry of the time limited by 
the said Act, they couJd not recover payments 
for any of the water which was the subject o f th e 
action. — Chester Waterworks Co. v. Chester 
Union Guardians (1907), 06 L. T. 666 ; 71 
J. P. 133 ; 23 T. L. R. 246 ; 6 L. G. R. 216 ; on 
appeal (1908), 98 L. T. 701, C. A. 

Annotations ; — Mentd. Frederick v. Bognor Water Co., [19091 

1 Ch. 149; Bristol Grdne. u. Bristol Waterworks Oo., 

119121 1 Cb. 846. 

28. Action for relief under Money Lenders Acts.] 

— ^Where a borrower from a money lender issues 
a writ in the High Ct. claiming relief imder the 
Money Lenders Acts the claim being limited to 
£100 such a claim is one founded on contract 
within Cmmty Courts Act, 1919 (c. 73), s. 1, & 
can be transferred to the county ct. for trial under 
that sect. — White v. Smith (1927), 96 L. J. K. B. 
397 ; 137 L. T. 48 ; 43 T. L. R. 288 ; 71 Sol. Jo. 
191, C. A. 

Remission to county court.] — See County 
COTTRTS, Vol. XIII., p. 484, Nos. 340-343. 


Sect. 3.— RELEVANCY OF INTENTION OF 
ALLEGED TORTFEASOR. 

29. Whether intention or motive material.] — 

Anon. (1477), Y. B. 17 Edw. 4, fo. 1, pi. 2 ; cited 
in 1 Plowd. at p. 11. 

Annotations : — Mentd. HouRchold Fire & Carriage Accident 
IDBCO. V. Grant (1879), 41 L. T. 298 ; Ooohmno v. Moore 
(1800), 38 W. R. 588. 

30. Excuses negatived by Intention to 

injure.] — (1) It is a violation of right to interfere 
with contractual relations recognised by law if 
there be no justification for the interference. This 
principle cannot be confined to inducements to 
break contracts of service. If such wrongful 
intorfoi’cnce with a man’s liberty of _ action is 
intended to injure & in fact damages a third person, 
such third person has a remedy by action. 

(2) The intention to injure pltf. negatives all 
excuses (Lord Lindley). 

(3) In this country it is now settled . . . that 
no action for a conspiracy lies against pereons 
who act in concert to damage another & do 
damage him, hut who at the same time_ merely 
exercise their own rights <fe who infringe no 
rights of other people (Lord Lindley). Quinn v. 
Leatiiem, [1901] A. C. 495 ; 70 L^. P. P- » J5 
L. T, 289 ; 65 J. P. 708 ; 60 W. R. 139 ; 17 

(i) ApU, Ro/d r*nai 7 Sej. of OMta- 

tlvc Stonomosons of 
2 K. B. 732 : Glblau V. National 

Union of (ireat Britain & Ireland, [1903] 2 K. rJ. 
^nsd. South WaloB Miners’ Fedemtion ». 

Co.. [1905] A. 0. 239. Apld. National I%on<^^ 

Brimelow r. Casaon, [ 1024 ] i dh. 302. 

« DiiiiloT) Kubbor Co. (1926), 42 T. li. R« 
v’ Butt [1920] 3 K. B. 497. As to (2) Rofd. 
Cadoby’Malo Collloriesi?. Yorkshiw Mlnere A^oon.. [1906] 

Son (1902), 19 T. L. R. 27 ; Conway u.Wado, 11908] 2 
K. B. 844 ; Gllskell ». Lanceisb^ & (^oshiro Mlnw 
Fed^tlon (1912), 66 Sol. .To. 719; Santen r. Bus;^ 
(1913), 29 T. L. R. 214 ; Vacber v. London Soo. of Com- 
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Sect. Z.-~-Jielevancy of intention of alleged tortfeasor. 

Valentino v. Hydo, [1919] 2 
Iiieoe., [1921] 3 K. B. 327 ; 
r5928l 2 U «ardle & Baiio «. Chilton: 

irn£?hf 0/ Hall, Hall t>. 

'^* ^ Ainsworth, 

2 Ch. 96 ; Owjft v. Blay, [1919] 1 
Ch. ,.77 ; Welldon v. Buttorloy Co., [1920] 1 Ch. 130. 

S’X, . calculated In ordinary course to 
Injure & In fact Injuring — Done without Just 
cause or excuse.]— Mogul S.8. Co. v. McGregoii, 
Gow & Co., No. 0, ante. 

^ 32. • Act lawful in itself.] — It is to borne 

in mind that the act of hissing in a public theatre 
is primd fade a lawful act : & even if it should be 
conceded that such an act though done without 
concert with others, if done from a malicious 
motive, might furnish a ground of action, yet it 
would be very difficult to infer such a motive 
from the insulated acts of one iicrson uncon- 
nected with others (Colvman, J.). — Gregory v. 
Brunswick (Duke) (1844), 6 Man. & G. 953 ; 7 
Scott, N. R. 972 ; 2 L. T. O. S. 188 ; 8 Jur. 148 ; 
134 E. R. 1178 ; on appeal (1840), 3 O. B. 481, 
Ex. Ch. ; (1849), 2 H. L. Cas. 415, H. L. 
Annot^ti^a: — Consd. Cottorcll r. Jonea &: Ahlett (1851), 21 

V’- Husaell, [1893] 1 Q. B. 715. 
Reid. Mogul S.^ Oj. V. McGregor, Gow’ (1889), 23 Q. B. D. 

A. C. 1 : Quinn «. Loathem. 
u901] A. C. 49.5 ; Giblan v. National Amalgamated 
Labourers' IMlon of Great Britain & Ireland, [1903] 2 
K. B. 600. Mentd. Campbell v. R. (1847). 11 Q. B. 814 : 
Rollitt r. Forreat (1847), IIQ.B. QG2 ; Scott v. Do Rlehe- 
bourg (1851), 11 C. B. 447. 

33 ^ w’hich does not amount 

to a legal injury cannot bo actionable because it is 
done with a bad intent (Parke, B,). — Stevenson 
t>. Newniiam (1853), 13 C. B. 286 ; 22 L. .J. C. P. 
110 ; 20 L. T. O. S. 270 ; 17 Jur. COO ; 138 E. R. 
1208, Ex. Ch. 

Annotaliona — Consd. Allen v. Flood, [1898] A. C. 1 : Oulnn 

Valentine t;. Hydo, 

T [1925] A. C. 700. 

Mentd. Jeffries r-U W. liy. (1856), 5 E. & B. 802 ; Monk 
^ Sharp (1857). 2 H. & N. .545 ; Yoimg v. Billiter (1860X 8 
H. L. Cas. 682 • Hardman v. Booth (1863), 32 L. J. Ex, 
iwVill’; Best (1863), 3 B. <Sc S. 537 ; Topping®. 

^58 ; Be WlllmcU, Jt'x p. 
Goss (1864), 9 L. T. 734 ; Marks v. Feldman (1869). L. R. 

U V. L. & N. W. Ry. (1871), L. R. 7 

Lxch. 26 -Rr Johnson, A’x p. Raynor (1872), 41 L. J. 
Bey. 26 ; Re Mcldrum, Ex p. Butcher (1874), 9 Ch. App. 
595 ; London & County Banking Co. v. London & River 
Plate Bank (1887), 4 T. L. R. 179 ; Be O'BuJllvan, Exp. 
Bailer (1892), 61 L. J. Q. B. 228 ; Re Clark, Fa p. Beard- 
more, [1894J 2 Q. B. 393 ; Fi tzro y i’. Cave, [1905] 2 K, B. 
304. 

— ; — •] — No use of property which 

would bo legal if due to a proper motive can become 
illegal if it is prompted by a motive which is 
improper or even malicious. — Bradford Corpn. 
V. Pickles, [1895] A. C. 687 ; 04 L. J. Ch. 759 ; 
73 L. T. 353; 60 J. P. 8 ; 44 W. R. 100; 11 
T. L. R. 555 ; 11 R. 280, H. L. 

Aniwiationa .’—Apld. Allen v. Flood, [1898] A. C. 1 . Refd. 

U. 495; ilusey v. London 
1 Ch. 411 ; FiUroy v. Cave, 
304 ; Salt Union ». Brunner. Mond, [1906] 
B. 822 ,• 1 raft r. British Medical Assocn., [1919] 1 
& Do Frcvlllo V. Motor Trade Assocn., 

U Mentd. Cochrane v. Smith (1895), 12 

Epsom L. B. (1896), 45 W. R. 185 ; 

1 Itts e. George (1896), 66 L. J. Ch. 1 ; Jordeson v. .Sutton, 
Soutbeoates & D^ool Gas Co., [1899] 2 Ch. 217 ; Mostyn 
V. Atherton (1899), 68 L. J. cfi. 629 ; English v. Metro- 
politan Water Board, [1907] 1 K. B. 688. 

85. .] — ( 1 ) ^ ^ct lawful in itself is 

not converted by a malicious or bad motive into 
an t^awful. act so as to make the doer of the act 
liable to a civil action. 

- shipwrights employed “ for the 

30 b on the repairs to the woodwork of a ship, 
but were liable to be discharged at any time, 
oome ironworkers who were employed on the 


ironwork of the ship objected to reeps. being 
employed, on the ground that resps. had previously 
worked at ironwork on a ship for another firm, the 
practice of shipwrights working on iron being 
resisted by the trade union of which the iron- 
workers were members. Applt., who was a 
delegate of the union, was sent for by the iron- 
workers & informed that they intended to leave 
off working. Applt. informed the employers that 
unless reaps, were discharged aU the ironworkers 
would be called out or Imock off work (it was 
doubtful which expression was used) ; that the 
employers had no option ; that the iron-men were 
doing their best to put an end to the practice of 
shipwrights doing ironwork & that wherever reaps, 
were employed the iron-men would cease work. 
There was evidence that this was done to punish 
resps. for what they had done in the past. The 
employers, in fear of this threat being carried out 
which, as they knew, would have stopped their 
business, discharged resps. iSc refused to employ 
them again. In the ordinary course resps.’ 
employment would have continued. Resps. hav- 
ing brought an action against applt., the jimy 
found that ho had maliciouedy induced the 
employers to discharge resps. & not to engage 
them, 4fc gave resps. a verdict for damages : — 
/ie/d : applt. had violated no legal right of resps., 
done no unlawful act, & used no unlawful means, 
in procuring resps.’ dismissal ; his conduct was 
therefore not actionable however malicious or bad 
his motive might be, & notwith.standing the verdict 
applt. was entitled to judgment. 

If a deft., by way of excuse or justification of a 
trespass or other wrongful act, can satisfy the 
tribunal . . . that he did such acts in the bond 
fide exercise of a legal right or privilege vested in 
him, no amount of even personal hatred or bad 
motive co-existing in his mind wiU render that 
unlawful which uuthout it is lawful (Hawkins, J.). 

(2) There are, in my opinion, two grounds only 
upon which a person who procures the act of 
another can be made legally responsible for its 
consequences. In the first place, he will incur 
liability if be knowingly & for his own ends 
induces that other person to commit an actionable 
wrong. In the second place, when the act induced 
is within the right of the immediate actor, & is 
therefore not wrongful in so far os ho is concerned, 
it may yet be to the detriment of a third party ; 

6 in that case, according to the law laid down by 
tlie majority in l.umley v. Gye, No. 369, post, 
the inducer may be held liable if he can be shown 
to have procured his object by the use of illegal 
means directed against that third party (IxiRD 
Watson ). 

(3) While it is true that no act in itself lawful 
requires an excuse, it is equally true that some 
acts in themselves illegal admit of a legal excuse 
(Lord Watson). — Allen?'. Flood, [1898] A. G. 1 ; 

07 L. J. Q. B. 119 ; 77 E. T. 717 ; 02 .7. P. 595 ; 
46 W. R. 268 ; 14 T. E. R. 125 ; 42 Sol. Jo. 149, 
H. E. ; revsq. S. 0. sxiJb nom. Flood v. Jackson, 
[1895] 2 Q. B. 21, 0. A. 

Annointiona : — Aa to (1) Apld. Huttlcy v. SimmonH, [1898] 

1 Q. B. 181 ; Taylor v. Cambrldgo Gazette Co. & Klltier 
(1898), 42 Sol. Jo. 832. Consd. Lyons v. Wilkins, [1899] 

1 Ch. 255. Apld. Boots V. Grundy (1900), 82 L. T. 7C9. 
Expld. Quinn v. Leathern, [1901] A. C. 495. Apld. 
National Phonograph Oo. v. Edlson-Bell Consolidated 
Phonograph Co., [1908] 1 Ch. 335. Consd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 244 ; Apld. Davies 
Thomas, [1920] 2 Oh. 189. Consd. Hodges®. Webb, [1920] 

2 Ch. 70 J Ware & Do Frevlllo ®. Motor Trade Assocn., 
[10211 3 K. B. 40. Refd. Ajello ®. Woreloy, [1898] 1 Ch. 
274 ; Chamock v. Court (1899), 08 L. J. Ob. 650 ; Hub- 
buck V. Wilkinson, Heywood, & Clark, [1899] 1 Q. B. 86 ; 
South Woles Minors’ Federation ®. Glamorgan Cool Co., 
[1905] A. O. 239: Denaby & Oadeby Main Collieries r. 
Yorkshire Minors^ Assocn., [1008] A. C. 384 ; WlJford v. 
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Part I. — Nature op Torts. 


K. B. 
As to 


Woet Riding of Yorkahlre County Council, [1908] 1 
084 : Har^o & Li^u.^lton, [mS] 2 k'. B. 306. As to 
(2) Apld. Ro^ V. B^endly Soc. ot Operative Stonemasons 
ol England, Ireland, & Wales, [1902] 2 K. B. 732 • Stott 
u. Gamble, [1^61 2 K. B. 604 : Soiroll «. Smim ’nooRi 
' 9. Beid. 


A. 0. 700. 

Labourers’ Union _ 
K. B. 600 Conway 


K. B. 60'4 ; Boiroll v. Smit"h, ’[ms] 
- Giblan National Amalgamated 
ol Great Britain & Ireland, [1903] 2 

. K. B. 14. 


js.. ti. ouu; Conway v. Wade (1908), 78 L. J. R;. B 'l4“ 
Generally, Uentd. Linaker v. Pilcher (1901 ). 70 L J K B* 
396 ; Brl^ t>. Thornton (1903), 73 L. J. cL. 301*; S^’teii 
V. Busna^ (1013), 29 T. L. R. 214 ; Re .Haworth. IS 
t>. Smith, [19161 2 Ch. 96 ; Valentino v. Hyde. [iolS 2 

(■"'h 1 9Q ? 'Wn1atj>n'hnlmn « Ariua riO<>ni o 403 * W^hlte 


36. .] — By their statement of claim 

pltfs. alleged that defts. combined witli others to 
prevent them from carrying on thou* trade, 
inducing third pereons not to deal wntli them 
Held: (1) (Bigham, J.) intention was immaterial 
if the acts themselves were not wrongful ; 
(2) {Phillimobe, j.) given a combination, the 
motive & purpose made all the difference. — 
Boots v. Uuundy (1900), 82 L. T. 709 ; 48 

W. H. 038 ; 16 T. L. K. 457 ; 44 Sol. .To. 552, D. C. 

37. .J — In the absence of conspiracy 

or unlawful combination, a firm or even emphatic 
statement by one person that unless the person 
whom he is addressing consents to the adoption 
of a particular course which ho can lawfully take, 
the speaker will do that which he is lawfully 
entitled to do, is not a threat for which the siicaker 
can be held liable at law. 

Omitting cases of conspmicy or combination 
I venture to doubt whether the pressure of a 
mere statement that the speaker intends to do 
something which lie is legally entitled to do if 
the man to whom ho is speaking does not adopt 
a particular course, can bo unlawful pressure 
(PiOTEiisoN, J.). — Hodges V. Webb, [1920] 2 Oh. 70 ; 
89 L. J. Ch. 273 ; 123 L. T. 80 ; 30 T. L. R. 311. 

Annotaiions : — Apprvd. Ware (fe De Previllo v. Motor Trade 

Ansocn., [1921] 3 K. B. 40 ; White v. Hlley, [J921] 1 Ch. 1. 

Refd. SoiToll u. Smith, [192.5] A. C. 700 ; Hardio 6c Lauo v. 

Chilton, [1928] 2 K. B. 

38. .] — Waue & I)E Fueville, I/ro. 

i\ Motor Trade Assck'n., No. 141, post. 

39. — — .] — Sorrell v. Smith, No. 156, 

2wsl. 

— Distress.] — See Dlstres.s, Vol. 

XVllI., pp. 338, 339, Nos. 725-730, 735. 

40. Act done in bona fide exercise of legal 

right.] — Allen t\ Flood, No. 35, ayde. 

41. .] — Kinoaby V . Aston Villa 

Football Club (1912), Times, Mar. 28. 

42. Combination.] — Boots a. Grundy, 

No. 36, afilc. 

43. .] — Hodges r. Webb, No. 37, aide. 

44. Employment of unlawful means — 

Causing actual damage.] — A single person or a 
body of persons commits an actionable wrong if 
he or they inflict actual pecuniary damage upon 
another by the intentional cmplo>Tnent of unlaw- 
ful means, such as threats of coercive action, to 
injure that person’s business, even though the 
uiilawful means may not comprise any siiecific 
act which is per se actionable & actual malice is 
not proved. The element of conspiracy in a case 
of this kind is of importance only in considering 
the weight of the acts alleged & the extent of the 
damage resulting therefrom. 

Defts. are joint tortfeasors, thereby jointly 
liable (McCardie, .T.). — PiiArr v. British Medical 
Assocn., [1919] 1 K. B. 244 ; 88 L. .T. K. B. 628 ; 
120 L. T. 41 ; 35 T. L. R. 14 ; 63 Sol. Jo. 84. 

Annotations : — ConBd. Ware & De T>evllle v. Motor Trade 

Aflsoon., [1921] 3 K. B. 40. Refd. Valentino v. Hyde, 

[1919] 2 Ch. 129; Davies v. Thomas, [1920] 1 Ch. 217; 

Hodfires v. Webb, [1920] 2 Ch. 70 ; Sold v. Butt, [1920] 3 

K. H. 497 ; British Ry. 'J’mflflc & Electric Co. v. C. li. C. 

Co. & L. C. C., [1922] 2 K. B. 200 ; Sorrell v. Smith, [1925] 

A. C. 700. 


45. Means not comprising any act 

unlawful in Itself — No proof of actual malice.] — 

PRATT V. British Medical Assocn., No. 44. 
ante. 

46. Necessity for malice.] — Rogers v. Ra- 
JENDRO Dutt, No. 5, ante. 

-tr 1 ^ Defamation .] — See Libel & Slander, 
Vol. XXXII., pp. 154-163, Nos. 1855-1983. 

„ Slander of title.] — See Libel & 

?57L?259b XXXII., pp. 200-208, Nos. 

Malicious prosecution.] — See Malicious 
XXXIII., pp. 483-492, Nos. 

182-318. 


Torts by corporations .] — See Corpora- 
tions, Vol. XIII., p. 403, Nos. 1244-1251. 

Refusal of vote .] — See Flections, Vol. 

XX., pp. 105, 100, Nos. 852-850. 

Wilful, malicious damage to property.] — 

See Trespass. 

Intention to convert.] — Sec Trover & 

Detinue. 

See, also. Nos. 109-172, posl. 


Sect. 4.— INJURY AND DAMAGE IN RELATION TO 
THE WRONGFUL ACT. 

47. General rule.] — -Tho word injury is a general 
«fc largo word, A comprehends in itself all manner of 
wrongs, be it m debt, in not paying of it, or in 
detinue, in the detaining of rent, this is an injury : 
tnjuria & damnum are tho two grounds for tho 
having all actions, «Sc without those, no action lies ; 
if there bo damnum absque injuria, or injuria 
absque damno, no action lies, but where there is 
injury, injuria A damnum, & so both of them do 
rim together, there an action well lies : also this 
word injury, in itself comprehends all demands 
(Doddeuidge, j.). — Cable v. Rogers (1625), 3 
Bulst. 311 ; 81 E. R. 259. 

48. Injuria absque damno.] — Although a thing 
appear for the profit of a man, & not for lus damage, 
yet it is not lawful for a man to commit a tort (per 
Cur.). — Maleverer r. Spinke (1537), 1 Dyer, 
35 b ; 73 E. R. 79. 

Annotations: — Refd. Sochoverul v. Dale (1620), Popli. 193! 

Cope a. Sharpe, [1910] ] K. B. 168 ; Coper. Sharpo(No. 2)» 

I1U12J 1 K. B. 496. Meutd. MouRo’a Case (1008), 12 Co- 

Hop. 63 ; J^aiJiament in Ireland Case (1613), 12 Co. Rep. 

110 ; Simmons r. Norton (1831), 9 L. J. O. S. C. P. 185. 

49. .]— Cable v. Rogers, No. 47, ante. 

50. — — .] — A declaration in case by a co. 
stated that a canal had been made & maintained 
by them in pursuance of 31 Geo. 3,c. 78 ; that defts., 
having steam engines within tho prescribed dis- 
tance of tho canal, had, after notice to the co., laid 
down pipes communicating with the canal, & that 
defts. had used the water drawn off by such pipes 
for other piu'poses than condensing the steam of 
their engines. 

The declaration disclosed such an injury to a 
right as might bo the subject of an action without 
express damage (Parke, B.). — King v. Rochdale 
Canal Co. (1851), 14 Q. B. 136 ; 18 L. T. O. S. 5 ; 
15 Jur. 896 ; 117 E. R. 55, Ex. Oh. ; ajfg. S. 0. sub 
now. R 00 HDAI.E Canal Co. v. King (1849), 14 
Q. B. 122 ; subsequent proceedings (1851), 2 Sim. 
N. S. 78. 

Annotations : — Refd. Coe v. Wise (1860). L. R. 1 Q. B. 711. 

Mentd. Rochdale Canal Co. r. Manchester Ship Canal Co. 

(1901), 85 L. T. 585. 

.] — See Action, Vol. I., p. 29, Nos. 231, 232. 

51. Damnum absque injuria.] — Cable v. Rogers, 
No. 47, ante. 

.| — See •Action, Vol. I., pp. 29-34, Nos. 

233-261. 
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Tort. 


. *.v— » owrf damage in relaiion U > the 

wrwfffal act* Paii II* Setds* 1, 2, 3, 4, 5t 3» 
7<fe 8: Sub-sect* IJ 

52. Necessity for actual damage — Or presumption 
of law.]— S., having obtained a indgment agalnat 
F. issued a fi. fa. & placed it on the hands of 
eheriff of L. for execution, who, on proceeding 
to make levy, found the goods claim^ by F.’s 
brother under a bill of sale ; F., being informed of 
this, requested the sheriff’s officer to remain on the 
premises, which he did until after the goods were 
sold imder the bill of sale, & then at F.’s request 
withdrew. The sheriff being ruled to make a 
return to the fi. fa. returned that he had seized 
the goods & chattels of the debtor & kept them 
safe until ordered by F. to withdraw from posses- 
sion of the same. F. thereupon brought an action 
against the sheriff for not levying under the fi. fa. 


damage by the sheriff’s neglect* ‘ 

up was the validity of the bill of sale, 

found that it was valid, & returned a verdict 
deft. On motion to make rule absolute to enter a 
verdict for pltf. : — ffeld : the circumstance of 
deft, being a public officer to whose services pltf. 
was entitled did not constitute the case an excep- 
tion to the rule that [in an action for tort actual 
damage must be proved or a presumption of law 
implying damage established.] — ^S timson v. Farn- 
HAM (1871), L. R. 7 Q. B. 176 ; 41 L. J. Q. B. 52 ; 
26 L. T. 747 ; 20 W. R. 183. 

-.] — See Action, Vol. I., pp. 26-29, Nos. 


216-230. 

Remoteness of damage.]- 
XVII., pp. 03 cl seq. 


■See Damages, Vol. 


Part II. — Liability for Torts. 


SiiCT. 1.— THE CROWN. 

Liability of Crown & Crown servants to be sued.] — 

See Constitutional Law, Vol. XI., pp. 523-625, 
Nos. 284-293. 

Public AuTHomriES, Vol. XXXVIII., pp. 
62-60, Nos. 378-412. 


SEcrr. 2.— SOVEREIGNS, STATES. FOREIGN 
AMBASSADORS AND DIPLOMATIC PERSONS. 

See Constitutional Law, Vol. XI., pp. 636-542, 
Nos. 390-467. 


Sect. 3.— PUBUC BODIES AND OFHCERS. 

See Public Authokities, Vol. XXXVIII., pp. 
15 etseq. 

Crown Servants.] — See Public Authorities, 
Vol. XXXVIII., pp. 61-74, 122, 123, Nos. 366-618, 
900-902. 

Canal companies.] — See Railways, Vol. 
XXXVIII., pp. 413-416, Nos. 1025-1036. 

Carriers.] — See, generally, Cakiuers, Vol, VIII., 
pp. n et aeq. 

Education authorities.] — See Education, Vol. 
XIX., pp. 656-657, Nos, 17-24. 

Electricity imdertaklngs.] — See Electric 
IraHTTNa, Vol. XX,, pp. 20^213, Nos. 62-84. 

Gas undertakings.] — See Gas, Vol. XXV,, pp. 
482-488, Noe. 71-101. 

Highway authorities.] — See Highways, Vol. 
XXVI.. pp. 398-413, 452-465, Nos. 1239-1329, 
1670-1711. 

Local authorities.] — Sec, generally. Local 
Government, Vol. XXXllL, pp. 21-23, Nos. 
88-103. 

Mines,]— generally. Mines, Vol, XXXIV., 
pp. 729-740. 

Public Health authorities.] — See Public Health 
Vol. XXXVIII., pp. 162, 163, 232, 233, Nos. 
23-29, 618-630. 

Railway companies.] — See, generally. Railways, 
Vd. XXXVII., pp. 249 et aeq. 

Poor Law authority.] — See Poor Law, Vol. 
XXXVII., p. 214, No. 99. 

Sewer authorities.] — See Sewers Drains. 
Tramway undertakings.] — See Tramways & 
Light Railways. ^ 

Water supply undertakings.] — Sec Water 
Supply. 


Sect. 4.— COMPANIES AND CORPORATIONS* 

See Comi^anies, Vol. IX., pp. 047, 648, Nos. 
4277-4284 ; Cokpoiiations, Vol. XIII., pp. 
398-407, Nos. 1210-1281. 


Sect. 5.— TRADE UNIONS. 

See Trade & Trade Unions. 


SECT'. 0.— PERSONS UNDER DISABIUTY. 
Bankruptcy — Proof In bankruptcy for un- 
liquidated damages In tort.] — Sec Bankhuptcy, 
Vol. IV., pp. 251-252, Nos. 2387-2401. 

Actions against bankrupt.] — Sec Bank- 
ruptcy, Vol. V., pp. 1006-1010, Nos. 8207-8230. 

Actions pending at time of bankruptcy.] — 

See Bankruitcy, Vol. V., X)p. 1013-1017, Nos. 
8200-8301. 

Infants.] — Sec Infants, Vol. XXVIII., pp. 
178-181, Nos. 381-408. 

Lunatics.] — See Lunatics, Yol. XXXIII., p. 
141, Nos. 186-187. 

Married women — Torts during coverture.] — Sec 

Hu.sband & Wife, Vol. XXVII., pp. 213-218, 
Nos. 1847-1893. 

Liability of wife to husband.] — See Husband 

& Wife, Vol. XXVII., pp. 269-260, Nos. 2288- 

2201 . 

Effect of Protection Order.] — See Husband 

& Wife, Vol. XXVII., p. 560, No. 6169. 


Sect. 7.— LIABILITY FOR ACTS OF OTHERS. 
Husband & wife — ^Liability of husband for torts 
of wife.] — See Husband & Wipe, Vol. XXVII., 
pp. 213-218, Nob. 1847-1803. 

Between husband & wife.] — See Husband 

& Wife, Vol. XXVII., pp. 269, 260, Nos. 2288- 
2295. 

Independent contractor — Acts of contractors & 
their servants.] — Sec Mastbu{. & Servant, Vol. 
XXXIV., pp. 165-167, Nos. 1210-1296. 

Relationship of master & servant.] — See 

Master & Servant, Vol. XXXIV., pp. 20-40, 
Nos. 8-164. 

Negligence of independent contractor.] — 

See Nbouobncb, Vol. XXXVI., pp. 98 - 100 , 
Nos. 666-669. 
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Matter Sc eervant — ^Liability of master to third 
nartles.]— Mastbb & Sbbvant, Vol. XXXIV., 
pp. 153—156. 

Liability of servant to third parties.]— 

See Master & Servant, Vol. XXXIV., pp. 184- 
187, Nos. 1603-1546. 

Partners — Liability of firm for acts of partner.] — 

See Partnership, Vol. XXXVI., pp. 370-373, 
Nos. 470-408. 

liiabllity of Individual partner.] — See 

Partnership, Vol. XXXVI., pp. 375, 370, Nos. 
624-532. 

Principal & agent— Liability of principal for torts 
committed by agent.]— .Ses Agency, Vol. I., pp. 
694-605, Nos. 2282-2340. 

Relation of agent to third parties In regard 

to torts.] — See Agency, Vol. I., pp. 080-087, Nos. 
2900-2064. 

- — Liability of company for torts o! agents & 
servants.]— -See Companies, Vol. IX., pp. 624-626, 
Nos- 4137-4145. 

lAablUty of landlord tor acts of balUH.] — 

See Distress, Vol. XVllI., pp. 332, 333, Nos. 
663-676. 

Personal representatives.] — See Executous, Vol. 
XXrV., pp. 646-051, Noa- 6720-6771. 

Under guarantee or contract of Indemnity — ^In- 
demnity under Implied contract.] — See Guarantee, 
Vol. XXVI., pp. 223-225, Nos. 1750-1765. 

Indemnity to principal for act of inde- 
pendent contractor.] — See Negligence, Vol. 
XXXVI., pp. 99-100, Nos. 663-066. 


Sutton v. Clarke (1816), 6 Taunt. 29 ; 1 Majceh. 
429 ; 128E. R. 943. 

wtaluma ReM. Coe v. Who (18(J4), 6 B. & S. 4i0. 
Jiieutd. Jones v. Bird (1822), 6 B. & Aid. 887 : Boulton 
V. Orowther (1821), 2 B. & 0. 703 ; Hall v. Smith 
2 Bing. 1 56 ; Blakeraore v. Glamorganehlre (3anal Op. 
(1829), 3 Y. & J. 60 : Smith r. Shaw (18210. L. & Welsh. 
98 ; Grocers Co. v. Donne (1836), 3 Bing. N. C. 34 ; B. 
V. Eaatern Counties By. (1842), 6 Jur7557 ; Dawson t>. 
Paver (1847), 5 Hare, 413 ; & Coollnff & Q. N. By. 
(1840), 19 L. J, Q. B. 25 ; R. v. G. N. Ry. (1849). 14 
Q. B. 25 ; Smith v. Kenriok (1849), 7 0. B. 615 ; Nioklin 
e. Williams (1854). 10 Exoh. 259 ; MctoaJlf v. Hotnerlngtou 
(1855), 24 L. J. Ex. 814; Scott v. Manchester Ooryu. 
(18.57), 29 L. T. O. S. 233 ; Bonoinl v. Backhouse (1858), 
Jffi. B. & K. 622 ; Rogora v. lialeudro Dutt (I860), 13 
Vfno. P u c 209 ; u. St, Leonard's, Shoreolteh 

Vestry (1861), 11 C. B. N. S.’l92 ; Whitehouse e. Fellowes 
(1861), 10 0. B. N. S. 705 ; Clothier v. Webster (1862), 
12 0. B. N. S. 700 ; R. v. Train (1862), 6 L. T. 380 ; Tohln 
V. K. (1864), 16 0. B. N. S. 310 ; Fletcher v. Rylanda 
(1866), L. R. 1 Exch. 265 ; Mersey Dock Trustees e. 
Qlbbs (1806), L. 11, 1 U. L. 93 : East Fremantle Corpn, v. 
Aunois, 11902] A. C. 213 ; Koborts v. Oharlug Cross, 
Eiiston & Hamn^teacl Bv. (1903). 87 L. T. 732 ; Maxov 



Sect. 8.— JOINT TORTFEASORS. 

Sub-sect. 1. — Natube op Inability. 

63. General rule — Liability of each.]— De Bod- 

REUGAM V. Arcedbkenp: (1302), y, B. 30 Edw. 1. 
(Rolls Series) 106, 

54, .] — BARivHit V. Martin (1647), 

Sty. 20 ; 82 E. R. 49S. , . . 

55, .]- — 'W'^lieii several men join m an 

unlawful act, they oie all guilty of whatever 
happens upon it (per CuR.). Staneey s Case 
( 1003), Kel. 88 ; 1 Keb. 584 ; 84 E, li. 1094 ; 
au5 7 iom. R. v. Standlie, 1 Sid. 159, 

56. .] — Trespass for several things at 

the same time against several defts., one does one 
pai*t, & another another part ; all of them shall be 
cliarged for the wliole, & not severally for several 
parts. — 8M1TH.SON v. Garth (1091), 3 Lev. 3L1 ; 

83E. R. 711. , 

57. .1 — Several tortfeasors who umte 

in an injuiious act, may he sued, each one singly. 


L. T. 6. 

58. .] — In an action of trespass 

against a huntsman for hmatiug over the lands of 
another, damages may be recovered, not only 
for the mischief immediately occasioned by deft, 
liimself, but also for that done by the concourse 
of people who accompanied him. 

Deft, being a co-tre.spa.sser is liable to answer 
for the whole of the damage (Lord Eli.kn- 
BBOUGU). — Humev. Oldacre (1816), 1 Stark. 361 ; 

171 E. R. 494, N. P. . . ^ 

59 . .] — In tort , a party suing out bail- 

able process jointly against several, may declai-e 
separately against one of them. — Wilson 
Edwards (1825), 3 B. & G, 734 ; 6 Dow. & Ry. 
K. B. 622 ; 3 L. J. 0. S. K. B. 107 ; 107 E. R. 906. 

60. — .] — Where a Lability arises from 

tlte wrongful act of several parties, each is liable 
for all tiie consequences, A there is no contribution 
between them, each case is distinct, depending 
upon the evidence against each party.— A.-G. v. 
Wilson (1840), Cr. & Ph. 1 ; 10 L. J. Ch. 63 ; 
4 Jur. 1174 ; 41 E. R. 389, L. C. 

Annotation Donilon 

flKSI) 14 Bi>b.v. 261 t l ower w. BLooy (1871), If W* "• 
916. Rlentd. Foss t, HarbotUe (1843^), - Haro, 461 • 
London & Birinlng'liain Extension, etc.. By.* C^rpontm* a 
& Wolf’s (^BO (1852),, 5 b® f ¥ 

& Blrmmgh^ By. r. h. A N. t *289^ 

& G. 115 : Haro v. N. W. Ry. (loow;, j l. i. 

5^.’ — -.] — Ferguson v. Kinnoull 

(Earl), No. 1, aide. 

' 02. ^ .] Where two poi'sons have so 


— Y f AAV- A V- V 1¥ V# V • 

conducted themselves as to bo liable to bo jointly 
sued, each is responsible for the injury sustained 


PART II. SECT, 8, SUB-SECT. 1. 

63 1. General rule — Liabihly of eachA 
— McDisrmoti' 13. Hudson (1920), 10 
Tas. L. U. 21,— AUS. 

58 jE .] — When two cos. 

have Hiippllod each a tiipr to tow a 
ship, & 111 the course of the towage, 
an accident has happened duo to the 
nogligcnoo of both tugs, both cos. may 
ho joined as defts. — S ewmll v. British 
OOUDMRIA ToWINO & TRANSPORTATION 

Co. (1883), 9 S. C. 11. 527.— CAN. 

68Iii. .]— In actions of 

tort all parties conoomed are treated 
as prindipals. — S kubiniuk v. Hart- 
mann (1914), 28 W. L. R. 518 : b 
W. \V. R. 1133 ; 20 D. L. 1C 323 ; 
am. 29 W. L. R. 765 : 7 W. W. R. 
302 ; 24 Man. L. R. 836.— CAN. 

aaiv. lu joint tres- 

passes each deft, is liable for the 
dameige occasioned to pltf. by the 
joint not, & the ct. will not intorf^ 
because as res^trds one the verdict 
bo excessive. — G kantuam v. 


Hkvkrs (1866), 25 U. C. R- 469. 

CAN. 

to .] — ToRovro City 

Corpn. r. B''M»krt & 1 >^d»vrban 
Elkctkio Co. (1916), a4 S. C. K. 209 , 
33 I>. B. R. 476.— CAN. 

53 vi Where thero is 

a joint tort, the proper action Is on tlic 
tort against the joint 
Weston v. Ruahy Mohan J)Aisa 
I. L. K. 40 Calc. 898.— IND. 

53vii. In a suit lor 

oonipousat.ion for daraago done o 
property each & e^Tiry one of the 
persona was eoiially 
make compousation for the I”"®, 
tallied, Avhen ho happoned to I)® a 
of the oomniou 

executed a common B L 

SiNUH r. bam PfJA 

R. r. C. 44 ; 12 W. R. P. C. 38.— 

CO vCjl — - — . ] — -^^USTEIiLO V- 

O’DONNKLL (1882), 1 N. Z. L. R. C. A. 
'^63Tx!*— -1— K * concert by 


two or more persons bo proved to havo 
boon entered into to Mother, 

ic that person ia assaulted, It is hot 
necossary to show whioh of them 
intlictcd tho blow, aJJ heing equally 
liable in reparation.— B annkrman v. 
Fenw’ICKS (1817), 1 Murr. 25 J.- SCOT. 


63*. 


.1 — Where, owing 


to tho wrongful act or negligence of 
one or more of several joint treapasserb, 
damage was caused to pltf. throi^h 
fire & It was impossible to detennhio 
wliioh of Hiom actually cauMd the 
damage - Held : they were all liable 
for such damage. — V an Deb W^r- 
iiui7J«N V. Smith, [1905] T. B. 108. 

5 AFs 

’ g 3 ^ .] — Joint tortfeasors 

ore liable in solidurn tor the oonse- 
ouenoes of their oommon tort. — N atok 

6 Du PUKSSIS V. Meuoiek, [10171 
App. D* 32.— 8. AI*» 

_n — ,1 — Abrauambon t. 

* O’Brian & Babwa UauaATioN 

Bom^ST 119191 E. D. L. 147 .-8. AF. 
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Sect. 8. — Joint tortfeasors ; Sub-sects. 1, 2, 3, 4 
<& 6.1 

by thexr common act (Rolfe, B.). — Clark v. 
Newsam (1847), 1 Exch. 131 ; 6 Ry. & Can. Cas. 
69 ; 16 L. J. Ex. 296 ; 9 L. T. O. S. 199 ; 11 J. P. 
840; 164E.R. 66. 

Annotations: — Apld. Smith v. Streatfleld, [1913] .3 K. B. 
704. Mentd. R. v. West (1847), 2 Cax. & 490. 

63. .] — There is no agency between 

wrongdoers each of them is personally liable. — 
IIeugh V. Abergavenny (Earl) & Delves (1874), 
23 W. R. 40. 

64. .] — The ships to blame were in a 

sense joint tortfeasors, at common law, of course, 
an individual, being one of several joint tort- 
feasors, might be sued alone compelled by 
execution to pay the damages compensating for 
the whole loss ; nay, more, if all were sued & 
judgment obtained against all, execution might go 
against one & the whole of the damages obtained 
from him, & in no case would there be any con- 
tribution amongst tortfeasors obtainable by action 
at law (Vaughan Williams, L.J.). — The Sea- 
combe, The Devonshire, [1912] P. 21 ; 81 L. J. P. 
36 ; 106 L. T. 246 ; 28 T. L. R. 107 ; 60 Sol. Jo. 
140 ; 12 Asp. M. L. C. 142, C. A. ; on appeal 
S. C. sub nom. Devonshire (Owners) v. Barge 
Leslie (Owners), [1912] A. 0. 034, II. L. 

Annotations: — Refd. The Cairnbalin, [1914] P. 25; The 
Harlow, [1922] P, 175; Tlio Koursk, 11924 J P. 140. 
Mentd. The Umona, [1914] P. 141 ; The Ran, The Gray- 
garth, [1922] P. 80. 

65. .J-— The ordinary rule of law is 

that each toitfeasor is liable for all the consequences 
of the joint tort (Bankes, J.), — Smith v. Streat- 
i'EiLD, [1913] 3 K. B. 761 ; 82 L. J. K. B. 1237 ; 
109 L. T. 173; 29 T. L. R. 707. 

Annotations : — Reid. Pratt V. British Medical Assoon., 
[1919] 1 K. B. 244. Montd. London Afisoon. for I’rotection 
of Trade v. Orconlands (1915), 85 L. J. K.. B. 698. 

66. .] — Pltf. was the occuiner of a 

bouse tvithin the Romford Urban District, & deft. 
B., as samtary inspector thereof, served on pltf. 
a sanitary notice under Public Health Act, 1875 
(c. 65), 8. 94, requiiing him to abate a nuisance in 
the bouse. With this notice pltf. refused to 
comply, alleging that it was the duty of his landlord 
to abate the nuisance. Deft. B., on the instruc- 
tions of deft, council, then preferred a complaint 
before the justices under l^ublic Health Act, 1875 
(c. 65), s. 95, but the justices dismissed the 
summons with costs. At the trial of an action 
for malicious prosecution brought by pltf. against 
defts. the judge held on the evidence that defts. 
had no reasonable & probable cause for preferring 
the complaint, whilst the jury found that they , 
had acted maliciously in so doing, that pltf.’s I 
reputation was thereby injured, & they awarded | 
him £250 damages as against deft, council. On the j 
case coming on for further consideration ; — Held : 
co-defts. were joint tortfeasors, & there must bo 
judgment for £250 against both defts. — Wiffen v. I 
Bailey & Romford Urban Council, [1914] 2 
K. B. 5 ; 83 L. J. K. B. 791 ; 110 L. T. 094 ; 78 
J. P. 187 ; 12 L. G. R. 409 ; revsd. on other 
grounds, [1915] 1 K. B. 600, C. A. 

67. .] — All tortfeasors are jointly & 

severally liable for the tort chai*ge if proved 
against them (Lord Atkinson). — London A.ssocn. 
fob Protection op Trade v. Greenlands, Ltd., 
[1916] 2 A. 0. 16 ; 85 L. J. K. B, 698 ; 114 L. T. 
434 ; 32 T. L. R. 281 ; 60 Sol. Jo. 272, H. L. ; 
revsg. S. G. siib nom. Greenlands, JjTd. v. Wilms- 
iiuRST & London Assocn. for Protection op 
Trade, [1913] 3 K. B. 607, G. A. 

Annofoltons : — Apld. Wtflen v. Bailey ^ Romford U. D. C. 
(1914), 112 L. T. 274. Coxud. Thomas v. Moore, [1918] 

1 K. B. 555. Apld. Pratt v. British Medical Assocn., 


[1919] 1 K. B. 244. Befd. Hobson v. Long, [1014] 3 K. B. 

1245. Mentd. Adam «. War^ [1917] A. O. 309 ; Hardlo 

& Lane t;. Chlltern, [1928] 1 K.B. 663. 

68. .] — Pratt v. British Medical 

Assocn., No. 44, ante. 

69. .] — Deft, let to pltf. a lock-up 

shop on the ground floor of a house adjoining that 
in which ho himself resided. It was arranged 
that deft, might enter the shop after pltf. had left 
it for the day to see that it was secure. One 
night a lodger informed deft, that he thought he 
smelt gas coming from the shop, &; deft, thereupon 
entered the sliop followed by the lodger. In the 
shop a gas pipe passed down a wall & terminated 
in a burner. Deft., who was old, examined the 
lower part of the pipe with a naked light, & the 
lodger, who was much younger, then got upon the 
counter & examined the upper part of the pipe 
with a naked light, when an explosion occurred 
wliich did damage to pltf.’s goods. Deft, admitted 
that ho desired to examine the upper part of the 
pipe, & that ho welcomed the lodger’s help ; — 
Held : deft, was liable to pltf. for the damage done 
to her propei’ty by the negligent act of the lodger 
on the ground that the act was done in pursuance 
of a concerted enterprise of deft. & the lodger & 
was their joint tort. — Brooke v. Bool, [1928] 2 
K. B. 678 ; 97 L. J. K. B. 611 ; 139 L. T. 376 ; 44 
T. I.. R. 631 ; 72 Sol. Jo. 354, D. G. 

70. Notwithstanding death of some.] 

— WiRRAL V. Brand (1665), 1 Sid. 259 ; 82 E. R. 
1092. 

71. Inconsistent with principles of derogation 
from grant or volenti non fit injuria.] — These 
principles either derogation from grant or volenti 
non fit injuria, are ... in no way the same as 
the principle of joint tortfeasors (Lord Shaw of 
Dunfermline). — A.-G. v. Gory Brothers & Go., 
Kennard V. Cory Brothers & Co., [1921] 1 
A. C. 621 ; 90 L. J. Ch. 221 ; 125 L. T. 98 ; 85 
J. 129 ; 37 T. L. R. 343 ; 19 L. G. R. 146, H. L. 
Annotation : — Mentd. Hoare v. McAlpIue, [1923] 1 Ch. 167. 

72. Independent wrongful acts resulting in one 
damnum — Persons committing acts not joint tort- 
feasors.] — Persons are not joint tortfeasors merely 
because their independent wrongful acts have 
resulted in one damnum . — The Koursk, [1024] 
P. 140 ; 93 L. J. P. 72 ; 131 L. T. 700 ; 40 
T. L. B. 399 ; 68 Sol, Jo. 842 ; 16 Asp. M. L. G. 
374, G. A. 

Annotations — Apld. Brooko r. Boo], [1928] 2 K. D. 578. 
Refd. Debcuham v. I’orklns (1920), 133 L. T. 252. 


Sub-sect. 2. — When Joinder of Actions 
Allowed. 

See Practice. 

Sub-sect. 3. — CoNSPiRAcy. 

Sec Part II., Sect. 9, posL 


Sub-sect. 4. — Judgment against Joint 
Tortfeasors. 

73. Reversal of judgment against some — Re- 
versal against all.] — Aylet v. Oates (1648), Sty. 
121, 125 ; 82 E. R. 678, 682 ; sub nom. Gates v- 
AYIJ3TT, Aleyn, 74. 

Annotation: — Refd. Cutting v, Williams (1703), 1 Salk. 21. 

74. Judgment recoverable against some.]-' 
Brown v. Nelson (1661), Sty. 317 ; 82 E. R. 741. 

76. .] — Bastard v. Hancock (1095), 

Garth. 361 ; 90 E. B. 810. 

Annotation: — FoUd. Hardyman v. Whitaker (1748), 2 East, 
673, n. 
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76. .] — Hardyman V. Whitaker (1748), 

2 East, 673, n. ; 102 E. R. 489. 

Annotations: — Dirtd. R. v. Clark (1777), 2 Cowp. 010 

Apld. Barnard v. GostUng (1802). 2 East, 569. Retd. R. v. 

Bleaadale (1792), 4 Term Hep. 809 ; Del Caixipo & Martlucz 

V. R. (1837), 2 Moo. P. O. C. 15. 

77. In an action in tort against six, 

pltf. may recover a verdict against t-wo. — Cooper 
V. South (1813), 4 Taunt, 802 ; 128 E. R. 647. 

78. Case In nature of conspiracy.] — 

Price v. Crofts (1067), T. Raym. 180 ; 83 E. R. 
96. 

79. Conspiracy distln^lshed from other 

actions on tort.] — There is a dllTerence between an 
action of conspiracy against two persons & an 
action upon the case founded on a wrong done by 
two persons ; in the first, if one be found not guili y 
the judgment must bo arrested, but not so if one 
be found not guilty in the latt^er case. — Subley v. 
Mott (1747), 1 WUs. 210 ; 06 E. R. 578. 

80. One joint tortfeasor suffering judgment by 
default — Right of other joint tortfeasor to move for 
judgment — In default of proceeding to trial.] — 
(1) Wliore one deft, in an action of tort has taken 
issue, & the other has stilTered judgment by 
default, & a jury is summoned to try the issue & 
assess the damages ; the party who has suflered 
judgment may give evidence for pltf., if he has no 
other interest in the result tlian can be inferred 
from his position on the record. 

(2) One of two defts. in an action of tort may 
move for judgment as in ca.se of a non.suit for not 
proceeding to trial, though the other has suffeied 
judgment by default, & the venire, as to him was 
only to assess damages, ^ it need not apjiear that 
he has notice of the application. — ITadhbk’K v. 
Heslop (1848), 12 Q. B. 2(37; 110 E. R. 809; 
snb nom. Hadrick v. Ueslop & Raine, 17 E. J, 
Q. B. 313 ; 11 Ij. T. O. S. 411 ; sub nom. Wren v. 
TTerlop & Ratne, Fadkick V. Feslop ct Raine, 
12 .Tur. 000. 

Annotations: — As to (1) FoUd. Chnpinan r. llohlop (1.S53), 

2 C. L. R. 139. Generally, Mentd. Gilduif? r. Eyrt' (1861). 

10 O. B. N. S. 592 ; Shrosbery v. ObUiubton (1877), 37 

L. T. 792. 

81. All defendants found liable— Joint judg- 
ment.] — In an action to recover diunages for colli- 
sion brought against a tug & a vessel in low, each 
of these vessels was found to blame. On motion 
to amend the judgment by the insertion of words 
to the effect that each of the wrong-domg vessels 
was severally liable for on<'-balf only of the 
entire damages: — Held: such amendment ought 
not to be m^e, — The Avon & Tiiodias Joetffe, 
[1891] P. 7 ; 39 W. R. 17(3 ; sub now.. The Thomas 
JOLIFFE, 03 L. T. 712 ; 6 Asp. M. L. C. 005. 

Annotations : — Apld. The Englisliniaii & Tlio Australia, 

[18941 P, 239. Consd. S.S. Dovoiisbiro r. Banjo Leslie, 

[19121 A. a. 634. Reid. Tbe Frankland, (1901] P. 161 ; 

The Koursk, [1924] P, 140. 

82. .] — Sargent v. I^ondon General 

Omnibus Co. (1912), Times, Mar. 20. 

83. Notwithstanding severance of 

defences.] — Where an action has been brought 
against several defts. for an alleged joint tort for 
which all are found liable, then, notwithstanding 
that they have severed in theii* defence, only one 
joint verdict can be found & one joint judgment can 
be entered against them all. — Greenlanos, Ltd. 
V. WiiMaHURST & London Assogn. for Protec- 
tion OP Trade, [1913] 3 K. B. 507 ; 83 L. .7. K. B. 
1 ; 109 L. T. 487 ; 29 T. L. R.. 085 ; 67 Sol. Jo. 
740; 0. A. ; on appeal, sub nom. London Assocn. 


for Protection of Trade v. Greenlands, Ltd., 
[1916] 2 A. 0. 15, H. L. 

Armoiations UobKon v. Lenpr, [1914] 3 K. B. 1245 : 

Wiflen V. Bailey & Homford U. D, O. (1914), 112 L. T. 
274 : Thomua v. Moore, [1918] 1 K. B. 565 ; Pratt v, 
British Medical Absocti., [1919] 1 K. B. 244. Mentd. 
Adam v. Ward. 11917] A. C. 309 ; Hardle & Lane v. 
Cbiitern, Same v. Same, 1]928] 1 K. B. 663. 


SuR-sECT. 5.~ Effect of Judgment or Satis- 
faction AGAINST Some. 

84. Satisfaction against some — Compromise of 
action.] Sernhlc : if pltf. in an action, commenced 
against several tortfeasors, accexit of a sum of 
money from one of them & drop that action ho 
caunot sue the others.— Dufresne v. Futciiinson 
(1810), 3 Taunt. 117 ; 128 E. R. 48. 

85. - — — — - -.] — Pltfs., guardians of tlie poor, 
appointed deft., who was the manager of a bank, 
to bo their treasurer. Fe rc'coived no remiinora- 
tion from them nor ])rotit from the sums deposited 
in his bands, those sums being dealt with by the 
hank as otJicr funds deposited by customers. B., 
the clerk to tiio guardians, allowed L., a clerk in his 
employ, to draw up orders on the treasurer for 
payment of money. Tliese orders Mere paid across 
the banlc counter, as clieques usually are. L. drew 
up orders in such a manner as to enable liimself 
to increase tbe amount after they liad been duly 
signed by the guardians & countersigned by deft., 
& be did increase tliem accordingly by various 
sums, in ino.st instances by £10, the syllable 
“ teen ” being added after tlic Mritten words four, 
six, eight or nine, & a 1 being inseited before the 
figures 4, 0, 7, 8 or 9, in spaces left by L. for the 
purpose. The ciders thus fraudulently increased 
were presented at the bank jiaid in the ordinary 
way, & the j)a>nient of the excess was due solely 
to the fact that deft.’s clerks were misled by vv'ant 
of xiropor caution on the i^art’ of the guardians ik. 
their clerk in signing the orders. In some cases 
L. forged the indorsement of payees ; in others lie 
both increased the amounts ik forged the indorse- 
ments. Tlie guardians sued their clerk for negli- 
gence in his did-y, but settled the action on hi.s 
consenting to a judge's order to stay proceedings 
on jiayment of a certain sum. They then brouglit 
a similar action against deft. '.--Held: the clerk 
«& t he treasurer were not joint tort feasors so as to 
make the compromise of tlio action against the one 
a bar to tlic action against the other, but, never- 
theless, pltfs. M'ore diseiititled, by the negligence of 
tht ‘mselve.s & their clerk, to recover against deft. — 
Falifax Union v. Wheelwhigiit (1875), L. R. 10 
Exch. 183 ; 44 T.. J. Ex. 121 ; 32 L. T. 802 ; 39 
J. P. 823 ; 23 W. R. 704. 

Annotations :— Northern Gonnties of England Fire 
Infico. V. Whlpp (1884). 20 C'h. D. 482 ; Cosford Union 
Grdns. v. Oiiinwudo (1892), 8 T. L. H. 775 ; ColchcBter 
IJnion GrdiiB. v. Moy (1893), 68 L. T. 564 ; .Scholfleld v. 
Loudeshorough, [1896] A. C. 514; Kepiligalla Rubber 
Estates v. National Bunk of India, [1909] 2 K. B. 1010 ; 
London Joint Stock Bank v. MacmiJlau & Arthur, [1918] 
A. C. 777. 

86 . •] — Pltf.’s servant wrongfully 

sold goods of Ills master to deft., who knew that the 
servant was improperly dealing Mith them, & the 
servant paid the proceeds of the sale into his ac- 
count at his hank. Pltf. brought an action against 
the servant A the bank, claiming as against the 
servant damages for conversion of the goods, «fc 
in the alternative for money had & received, & 
as against the servant & the bank an injunction to 


PART II. SECT. 8. SUB-SECT. 4. 

81 1. All defendants found liable — 
— hE RotTx V. Fiok 
(1879), 9 Buob. 29.— S. AF. 

J. — VOL. XLTI. 


PART II. SECT. 8, SUB-SECT. 5. 

84 i. Satisfaction ogainM some— 
Compromise of action,] Pltf. sued 
several defts. jointly to recover 


daraagoB iu rospeot of an alleged 
^assault couimittod on him by dorts., 
out entered Into a compromise vith 
one of defts. : — Held : the existence 
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restrain them respectively until the trial of the 
action from drawing out or parting with the sum 
of £1,500 then standing to the servant’s credit at 
the bank. Pltf. appUed for an interim injunction 
as above upon an affidavit that £1,600 at the least 
could be specifically traced to the servant’s account 
as being moneys paid by deft, for the goods wrong- 
fully sold. An interim injunction was granted, but 
no further steps in the action were taken, an agree- 
ment being arrived at between pltf. & the servant 
that £1 , 126 out of the £1 ,600 then at the bank should 
be paid to pltf. in full settlement of all claims 
against the servant, without prejudice to pltf.’s 
claim against deft. This agreement was embodied 
in a judge’s order, but no judgment was signed. 
Before the agreement was made pltf. had brought 
an action against deft, claiming damages for the 
conversion of the goods : — Held : pltf. had not, 
by his proceedings in the former action & by his 
dealings with the servant therein, elected to affirm 
the sale & to waive the tort, & the action against 
deft, was maintainable. — Rice v. Reed, [1900] 
1 Q. B. 64 ; 00 L. .1. Q. B. 33 ; 81 L. T. 410, C. A. 

87. .j— H. V. O. (1908), 62 Sol. Jo. 084. 

88. Causes of action separate — No dis- 

charge to others.] — Beft., a coal merchant, 
obtained contracts, tlirough the intervention of H., 
pltf.’s gas-manager, for the delivery to pltfs. of coal 
at a price in excess of tlie current market price. 
The excess it was agreed between deft. A IT., was 
to be paid to the latter, & it was in part paid, as a 
bribe. Pltfs., on discovering the fraud, brought an 
action against H. in the Ch. Div. to recover the 
amount of the bribes that he had received, but 
afterwards entered into an agreement with him that 
on his depositing in a bank securities for £10,000, 
an amount taken to be equivalent to the suras 
received by H. from deft, A other contractors as 
bribes, pltfs. would bring such actions against 
former contractors, at the expense of H., as he 
might direct. It was further agreed that when the 
amounts recovered in such actions amounted to 
£10,000 A on receipt by pltfs. of that sum together 
with all costs, they would give II. a full discharge, A 
that in the meantime the Chancery action should be 
stayed. If by a specified date pltfs, had not 
succeeded in recovering the sum of £10,000, the 
securities deposited were to be realised, A that 
sum, or any balance remaining due, was to be paid 
over to pltfs. After the securities had been 
deposited in pursuance of the agreement, A after a 
sum of £4,000 had been recovered by pltfs. from 
other contractors in respect of contracts obtained 
through the intervention of II,, pltfs. brought an 
action against deft, for damages, or, in the alter- 
native, for money had A received. The judge at 
the trial held that the agreement could not be set 
up either as a defence to the action, or in reduction 
of damages, A directed a verdict for pltfs. for the 
full amount paid by them to deft, in excess of the 
current market price of the coal : — Held : the 
fraud committed by H, in accepting the bribe was 
separate A distinct from the fraud in respect of 
which the action was brought against deft., A the 
latter waa not relieved from liability by reason of 
the previous action brought by pltfs. against H. 
for the recovery of the amount of the bribes paid 


to him. — S alfobd Cobpn. v. Lbvbr, [1891] 1 

Q. B. 168 ; 00 L. J, Q. B. 89 ; 63 L. T. 668 ; 66 
J. P. 244 ; 89 W. R. 86 ; 7 T. L. B. 18, 0. A. 

Annotations : — Arid. Be Liberator Permanent Benefit Bldg. 
Soo, (1894), 10 T. L. R. 637. Dlltd. Lands Allotment Oo. 
V. Broad (1895), 2 Mans. 470. Ooiud. Grant v. Gold Explora- 
tion & Development Syndloate, [1900] 1 Q. B. 233 ; 
Hovenden c. Millbofl! (iOOO), 83 L. T. 41 ; Rhodes v. 
Maoallster (1923), 29 Com. Cae. 19. Mentd. Re North 
Australian Territory Co., Ex p. Archer (1891), 66 L. T. 
800 : Slater v. Hoyle & Smith, [1920] 2 K. B. 11 ; Be 
Hall & Pirn (1927), 137 L. T. 586. 

Judgment against some.] — See Estoppel, Vol. 
XXI., pp. 221-223, 226, Nos. 666-668, 682-686 ; 

R. S. C., Ord. 27, r. 6. 

Dismissal of some defendants from case.] — Sec 

Nos. 128, 129, 131,2)05/. 


SuB-SECi’. 0 . — Effect op Release to SoiiE. 

89. All discharged.] — A release to one tres- 
passer discharges both. — liBNDALii A Pinfold’s 
Case (1684), 1 Leon. 19 ; 74 B. R. 18. 

90. .1 — Release to one trespasser discharges 

all. If there be two disseisors of lands, A the disseisee 
releases aU his right to one of them, it being a joint 
disseisin A trespass, the release shall hold his 
companion out. — Cocke v. Jennor (1614), Hob. 
66 ; 80 E. R. 214. 

Annotations ; — Apia. Duck V. Mayeu. [1892] 2 Q. B. 611 , 

Howe i». Oliver & Haynea (1908), 24 T. L. R. 781. Reid. 

Lacy V. Klnaston (1701), 1 Ld. Raytn. 688. Mentd. 

Pennlnjft'On v. Healey (1833), 1 Cr. & M. 402 ; Greonlanda 

V. Wllmahuret & London Abbooh. Protection of Trade, 

[1913] 3 K. B. 507. 

91. .] — Pltf. who liad been advised by one 

partner in a firm of eolrs. brought an action against 
him to recover damages for his alleged negligence 
in giving her advice A this action was settled on 
the terms of an agreement under wliich she 
received £26 in full satisfaction A discharge of all 
claims A disputes between the parties. Subse- 
quently pltf. sued the other pariies in respect of 
the same matter : — Held : pltf. was precluded 
from maintaining the action.— H owe v. Oliver A 
Haynes (1908), 24 T. L. R. 781. 

92. .] — Beadon V. Capital Syndicate, 

Ltd. (1912), 28 T. L. R. 427 ; 66 Sol. Jo. 636, 0. A. 

93. What amounts to release — Whether cove- 
nant not to sue — What amounts to covenant.] — 
A covenant not to sue one of two joint tortfeasoi’s 
does not operate as a release of the other from 
liability. —Duck v. Mayeu, [1892] 2 Q. B. 511 ; 
02 L. J. Q. B. 09 ; 67 L. T. 647 ; 57 J. P. 23 ; 41 
W. R. 66 ; 8 T. L. R. 787 ; 4 R. 38, 0. A. 

A nnotation . : — Refd. Rice v. Reed. [1900] 1 Q. B. 54. 

94. Waiver of claim for damages — Liability to 
account.] — Whore, in the case of a convemon by 
two joint tortfeasors, one of whom, as between 
themselves, has acted as principal A one as agent, 
the injured jiarty elects to waive his remedy for 
damages against the agent A to proceed against 
him by way of account, the injured party is 
entitled to demand from such agent an account of 
so much of the converted property, or of its pro- 
ceeds, as may etiU bo actually remaining in the 
agent’s hands at the time of taking the account. 
But he is not entitled to demand an account of 
so much of the converted property, or of Its 
proceeds, as such agent has duly handed over, in 


of thia compromiBo did not precludt 
pltf. from recovering damases agalnai 
the remaining delta. — R am KinviAr 
SlNOH V. AU UtiwHAlN (1909), I. L. It 
31 AU. 173.— IND. 
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891. All disc/*orpfd.]— R eynolds v 


McLean (1907), 9 W. A. L. R. 89.— 

AUS. 

89 ii. .] — Gbani) Trunk Hy. 

Co. OK Canada v. McMillan (1889), 
J 6 9, O. R. 643.— CAN. 

a. Affreemem not to enforce judg- 
ment agednet one — Whether a release of 
others.]— BvBcr v. SoaonxLD (1889), 


29 N. B. R. 407.— CAN. 

b. .] — In oases of assault eacli 

tortfeasor is liable In solidlum, but 
\ipon payment by one of the whole 
of the damage the others are released 
& cannot be sued.— G eek v. Jan- 
KBSLONTTIVT, [1918] 0. P. D, 140.— 
S. AF. 
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the course of his agency, to hia —Re Ely, 

Eos p. Trustee (1900), 48 W. 1. 693 ; 44 Sol. Jo. 
483, O. A. 


Sub-sect. 7. — Contribution. 

95. General rule — No contribution between Joint 
tortfeasors.] — If A. recover in tort against two 
defts., & levy the whole damages on one, that one 
cannot recover a moiety against the other for his 
contribution ; aliter, in assumpsit. — Merby- 
WEATHEB V. Nixan (1799), 8 Term Rep. 186 ; 101 
E. B. 1337. 

1. Adamson v. Jarvis (1827), 4 Bins:. 66. 

1. Betts w. Glbbln8(1834)2 Ad.&El. 57. Consd. Palmer 
V. Wick & Pnltoneytown Steam Shipping Co., 11894] A. C. 
318. Apld. The Englishman & The Australia, fl895]P.2]2. 
Consd. Burrows r. Rhodes, [1899] 1 Q. B. 816; S.S. Ton- 
gariro v. 8.8. Druralanrlg.The Urumlanrig, [1911]A. 0. 10; 
Newoombe V. Yowen & Croydon li. D. C. (1913), 29 T. L. R. 
299 ; Austin Friars S.S. Co. v. Splllers & Bakers, [1915] 
3 K. B. 680. Refd. Powoll v. Layton (1800), 2 Boa. & 

P. N. R. 305; Farebrother v. Ansley (1808). 1 Camp. 
343 ; Paddock v. Fradley (1830), 1 Or. & J. 90 ; Shookoll 
V. Rosier (1836), 2 Bing. N. O. 834 ; Rodgers v. Maw 
(1846), 16 M. & W. 444 ; Moxham v. G.ant, [1900] 1 

Q. B. 88 ; The Oalrnbahn, [1914] P. 26 ; Weld-Blundoll 
V. Stophona, [1920] A. C. 956. 


96. .] — Whore entire damages are 

recovered against several defts. guilty of a tort, 
a ct. of justice will not interfere to enforce contribu- 
tion among the wrongdoers (Grant, M.R.). — 
Linqard V. Bromi.ey (1812), 1 Vos. & B. 114 ; 3.5 
E. R. 45. 

Annotations; — Consd. Chilllngworth v. Chambcra, [1896] 
1 Ch. 085. Refd. Seddon v. Connell (1840), 10 Sim. 58; 
Power v. Hocy (1871), 19 W. R. 916 ; Robinson v. Harkln, 

iiinti ^ ^ 1.1900 y Q.U. 88. 


97, 

98. 


A XAV i a ^ — J . — . 

Boleinore v. Watson (1885), 1 T. L. R. 241' 

-.] — a.-G. V. Wilson, No. 60, onfe. 
-,] — The Seacomre, The Devon- 


shire, No. 64, ante. . . 

99. Limits of rule— Act must be obviously 
Illegal.]— (1) The rule that a tortfeasor cannot 
recover upon a promise to indemmfy made by the 
jierson at whose rei]uest the tortious act is com- 
mitted, is confined to cases in which the act is 
of an obviously illegal character. It does not 
extend to a case in which there is any bond fide 
doubt whatever whether in point of law the act 
w’as authorised. . , 

(2) The rule as to contribution between joint 
tortfeasors must be similarly confined. — B etos v. 
Gibbins (1834), 2 Ad. & El. 57 ; 4 Nev. & M. K. B. 
64 ; 4 D. .7. K. B. 1 ; 111 E. R. 22, 

Annotations: — As to (1) Distd. ^kackell r. Rosier (1836), 
2 Hodg, 17, Apld. Toplls r. Crane (1839). 5 Ifing.^ N. C. 
630 ; Dugdale r. Lovering (1875), L. R, 10 C. J . 106. 
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95 1. Oeneral rule — iVo contribution 
between joint tortfeasors.] — Re Htonriok- 
SON & Knutson & R. (1909), 12 
W. A. L. R. 19.— AUS. 

9611. .]— One tortfoafior 

cannot recover contribution agalnet 
another, — SurrANACHARi v. Chakkara 
Pattan (1863), 1 Mad. 411. — IND. 

95111. .] — Where one of 

several Joint wrongdoers liquidates 
the whole amount of the damages 
obtainod in satisfaction of the wrong 
committed by them all, be Is not 
entitled to contribution from the rest. 
— Haknath V. Haree SiNOH (1872), 4 
N, W. 110.— IND. 

95 Iv. — ] — GOBIND CHUNPER 

'^■>71) Y V. Sriqobind Cmowdhrt 

90). 1. L. R. 24 Calc. 330 ; 1 

. W. N. 179.— IND. 

96 V. .] — There Is no 

contribution between joint tortfeasors. 
—East London Munioipalitt t. 
Eiais & East London Harbour 
Board, [1907] E. D. 0. 308.— S. AF. 

99 1. Limits of rule — Ad must be 


Refd. The Englishman & The Australia, [1^5] P. 212, 
Burrows v. RhodeB, [18991 1 Q. B. 816 : Sheffield <^rpn. 

V. Barclay, [1905] A, C. 392 ; Cory v. Lambton & Hetton 
Collieries (1916), 86 L.J.K.B. 401. Asio (2) J^fd. Moxham 
17. Grant, [1900] 1 Q. B. 88. Generally, Refd. toalle v. 
Reliable Advortlslng & Addressing Aj^ncy, U9161 1 
K. B. 052. Mentd. Tanner v. Scovell (1846), 14 M-^ W. 
28; Wcld-Blundell v. Stephens, [1919] 1 K. B, 620. 

100. Non-performance of civil obligation.] — 

Linoabd V. Bromley, No. 06, ante. 

101. .]— Palmer V. Wick & Pultbney- 

TOWN Steam Shipping Co., No. 105, post. 

102. Knowledge of tortfeasor.] — If a party 

recover damages in case against one of two joint 
coach proprietors for an injury sustained by the 
negligence of their servants, such proprietor may 
maintain an action against his co-proprietor for 
contribution, if he prove at the trial that he was 
not personally present when the accident happened. 
— WooLEY V. Batte (1820), 2 C. & P. 417 ; 172 
E. R. 188, N. P. 

Annotation : — Msutd. Sbaokell v. Rosier (1836), 2 Bing. N. C. 
634. 

103. .] — (1) Every man, who employs 

another to do an act which the employer appears to 
have a right to authorise him to do undertakes to 
indemnify him for all such acts as would be lawful 
if the employer had the authority he pretends to 
have (Best, C.J.). 

(2) The rule that wi'ongdoers cannot have 
redress or contribution against each other is con- 
fined to cases where the person seeking redress 
must be presumed to have known that ho was 
doing an unlawful act {Best, C.J.). — Aj^amson v. 
Jarvis (1827), 4 Bing. 66 ; 12 Moore, C. P. 241 ; 

5L.J.O. 8.0. P.68; 130E.B.093. 

Annotations A 8 to 0) Refd. Collins r Evans 6 

(j. B. 820 ; Morley v. Attenborough (1849), 18 L.J. Ex. 
148 ; Dugdale r. Lovering (1875). L. R. 10^. H 190 ; 
Birmingham & District Lemd Co. r. L. & N. W. lly. 
(1880h56 L. J. Cli. 956 ; Halhronn v. International Ho^o 
Agency Sc Exchange, [1903] 1 K. B. 270. As to (2) Apld. 
London Assocn. for Protection of Trade r. Greenland^, 
119161 2 A. C. 15. Refd, Weld-Bhmdcll?>. Stephens, [1 920) 
A C. 95C Generally. CoMd. The KnKUsbinan & The 
AiiHlralla 118951 P. 212. Refd. Betts v. Gibbins (1834), 
2 aS & M. 57 V Palmer v Wlek & Pulteneytown Steam 
ShlnnliiK Co.. [1894] A. C. 318 ; Burrows r. llhodes. [1899] 
1 a B. ^16 : Leslie v. Reliable Advertising & Addivsslng 
Aw,>nf.v rim 51 ] K B. 652 Mentd. Urmrod v. Hath 
^45)^5 L.T. O. ^ 268 ; Elliot t7. Von Qlolin (]84(», 13 
Q. B. 632 , Robson v. Devon (1857), 5 W. R, 724 ; Barker 
17. Furlong, [1891] 2 Ch. 172. 

104. Tlie rule that there is no 

contribution among joint tortfeasors, does not 
applv to a case where the party socking contribu- 
tion was a tortfeasor only by inference of law, but 
is confined to cases where it must be presumed that 
the party knew he was committing an unlawful act. 

lliem — Sl/ITON V. Dundas TOWN 
(S). 17 0. L. R. 550 ; 13 O. W. R. 
126. — CAN. 

JQ2 lii. .]— The question as 

to whether as between persons against 
whom a joint decree has been passed 
there is any right of contrii>iitlon at 
all depends upon the question whether 
defts. in the former s\iit were wrong- 
doers in the sense that they knew, or 
ought to have Imown, th^ they were 
rioiijg an illegal or wrongful act. In 
that ease no suit for 
ij,, — ^SUPtU' blMUI 17. iMItir J ewari 
( 1880), 1. L. fi. 5 Calc. 720 ; 6 C. L, It. 
62. — IND. ^ 

^021v. -1 — Kishna Ram v. 

Kakmini Skwak Singh (1887), I. L. K. 
9 Ah. 221.— IND. 

V. -.1— The doctrine 

that no snlt for oontrlbuUon lies 
between joint tortfeasors does not 
anply to its full extent in India. II 
ft d^s apply, It appUes orfy wtow it 
must be presumed that the party to 
^fault knew that he waa committing 
•mi uidawtul act, or the act was one 
of an obviously Illegal character. 

R R R 2 


obviously xllegal.] — M'aj.eace i’. GlL- 
enrusT (1874), 21 C. P. 40. CAN. 

99 ii .] — The principle 

that no rights of indemnity & con- 
tribution exist as between wongdoers 
Is confined to cases where the trans- 
action Is actually Illegal or void, or 
where the fraud l8 so great that on 
moral grounds, the ct. wdll 
tain a smt for the relief 
feasors.— P owti;r i7. Hoky (1871), 19 
W, R. 916.— IR. 

1021 Knoxrledye of tortfeasor.] 

— Tho rule that wi-ongdoers caun()t 
have rcfli’css or contribution ' 

each other being confined to cases 
where the person seeking redress miwt 
bo presumed to have „ 

was doing an lfifF«l ,^'^Vcs^^rAN ’ 
Bloim (1901), 40 N. b. R. 2G6.- CAN. 

4Q2 11. — — — Tho rule against 

contribution between ivrongdoers has 

not been qiinllfled to the , 

entitling ono who is 

or negligent wrongdoer ^ 

from another involved 

causing the Injury or wrong In 

of whK'h Judgment has gone against 
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— Pearson v. Si^elton (1836), 1 M. & W. 604 ; 
Tyr. & Gr. 848 ; 150 E. R. 533. 

Annotations : — Consd. 

[1895] P. 212 . Eefd 
1 K. B. 520. 

105. — - — .] ■ — Applt. a stevedore, was 

engaged in discharging pig ii*on from resps.’ sliip 
when one of his worl^en was killed by the fall 
of a block, part of the ship’s tackle. The family 
of deceased brought actions, which were conjoined, 
against resp. & applt., alleging against the former 
the supplying of weak taclde, & against the latter 
ireckleas neghgence in the use of the same. The 
jury found both defenders liable, & assessed the 
total damages at £600. The ct. applied the 
verdict by a decree against applt. & resps. jointly 
& severally for the full amount of the damages 
& costs for both demands, took an assignation to 
the decree. Applt. having refused to pay his 
moiety on the ground that he As resps being 
jointly VTongdoers they had no claim of relief : — 
Held : applt. was liable the foundation of resps.’ 
claim resting on a decree which created a civil 
debt. 

If the view thus oxxjressed by the Ct. of Common 
Pleas fdicturn of Pest, C..T., in Adanison v. 
Jervis, No. 103, an/c] be correct, & I see no reason 
to dissent from it, the doctrine that one tortfeasor 
cannot recover from another is inapplicable to a 
case like that under consideration (IjORD JIer- 
PCHRLL, C.). — Palmer v. Wick & Pulteneytown 
Steam Sitippino Co., 11894] 2 A. 0. 318 ; 71 L. T. 
163 ; 10 T. L. R. 511 ; 6 R. 245, H. L. 

Annotations: — Consd. The EngliKhman & The Aufitrallu, 
[1895] P. 212. Apld. TvOiulnn Ansocn. for Protecllon of 
Trade w. Groenlaiids, flOlG] 2 A, C. 16, Refd. Barrows v. 
Bhodos, [18991 1 0- B* 810 ; S.S. Tongarlro v. S.S. Driiin- 
lanrig:, The Drumlanris', [1911] A. C. 16 ; Wold -Blundell 
V. .SLcphcufl, (19201 A. C. 950. 

106. .] — Burrows r. Rhodes, No. 

112, post. 

107. Tortfeasors also contributories of 

company.] — Under Cos. Act, 1862 (c. 89), s. 109, 
the ct. has jurisdiction to adjust the rights 
ittler se of contributories ; it cannot enforce equities 
which persons who, as tortfeasors, being also 
contributories, have been ordered to pay money 
under sect. 105, may have against other pei*sons, 
who happen also to be contributories, to compel 
them to make good the money so ordered to be 
paid - — He Alexandra Palace Co. (1883), 23 
Ch. D. 297 ; 48 L. T. 424 ; sub nom. /?c Alexandra 
Pal-^ce Co., Ex p. Goodson, 52 L. J. Ch. 428; 31 
W. R. 808. 

108. General average.] — Liability for dam- 

age to property, where tlie damage is directly 
consequential on a general average act, may be the 
subject of a general average contribution, even 
assuming that the owners of ship and cargo were 
joint tortfeasors in relation to the damage. 

The principle of common law laid down in 
M erry weather v. Nixan, No. 95, ante, that there 
cannot be any contribution between joint tort- 
feasoi's is one which ought not to be extended & 


The Enriishraan & The Australia. 
. VVeld-Blundell tf. Stephens, [1019] 


does not apply in the case of contribution in general 
average. 

A ship & her cargo being in imminent danger 
from perils of the sea, the m^er & a pilot who was 
on boai'd having to choose between running her 
aground & entering S. Dock, with the probability 
of her injmlng the dock, chose the latter alterna- 
tive. In the attempt to enter the ship collided 
with one of the piers of the dock, sustained injury 
to the amount of £1,000, & inflicted injury to the 
amount of £5,000. The ct, found as a fact that to 
put into S. Dock with the knowledge that in doing 
so the ship would strike the pier was a reasonable 
& prudent thing to do in the interests of ship & 
cargo : — Held : the taking the ship inlD S. Dock 
was a general average act, «fc the oA^mers of the ship 
entitled to recover from the owners of the cargo 
contributions in general average both in respect of 
the injury to tlie ship & the injury to the pier, the 
loss being in each case the direct consequence of a 
general average act. — Austin Friars 8».S. Co., 
Ltd. Spillers A Bakers, Ltd., [1915] 3 K. B. 
580; 84 L. J. K. B. 1958; 113 J.. T. 806; 31 
T. L. R. 635 ; 13 Asp. M. L. C. 162 ; 20 Com. Cas. 
342, C. A. 

Contribution between co-directors.J — See 

Companies, Vol. IX., p. 129, Nos. 680-082. 

Collision at sea.] — See Sihppino, Vol. XLI,, 
pp. 798, 709, Nos. 0589-0597. 


Sub -SECT. 8. — Indemnity. 

109. Whether tortfeasor entitled to Indemnity — 

Act obviously illegal.] — Fletcher v. llAiiCOT 
(1022), Hut. 55 ; 123 F, R. 1097 ; siih noni. 

Baitersey’s Case, Win. 48. 

Consd. Betts r. GlObiiis (I8.'t4), 2 Ad & El. 
.57. Refd. Sbockoll r. Hosier (18:10). 2 Biutr. N. C. 631 . 
Bujto^vs r, Rbocles, [1899] 1 Q. B. 810. 

110. — - .] — Betos V. Gibbins, No. 99, 

ante. 

111. .] — I know of no case in which a 

person who has committed an act, declared by tlp^ 
law to ct. criminal, has boon permitted to recover 
compensation against a per-son who has acted 
jointly with him in the commission of the crime 
(Lord Lyndhurst, C.B.). — (^olburn v. Patmore 
(1834), 1 Cr. M. & R. 73 ; 4 Tyr. 077 ; 3 L. J. Ex. 
317; 149 E. R. 999. 

AnnolaiUms : — Consd. Shackell v. llosior (1830), 2 Bing: 
N. C. 634 ; Burrowa v. KhodoH, [1899} 1 Q. B. 816 ; I.oslit' 
t>. Hellablo AdvorUsinjf & AddroRHinf? Agoiicy, []9ir)i 
1 K. B. 652. Refd. Wold-Blundell v. Ste'plienH, [1920] 
A. O. 950. Mentd. Foret r. Hill (1854), 2AV. H. 493; H 
v. Holbrook (1878), 4 Q. B. D. 42. 

112. .] — (1) Where a person is induced 

by fraudulent misrepresentation of another to do an 
act which, in consequence of such misrepresenta- 
tion, ho believes to be neither illegal nor immoral, 
but wliich is in fact a criminal olTence, he has a 
right of action against the person so inducing him 
for damages sustained by him in consequence of his 
having done such act. 

(2) It has, I think, long been settled law that if 
an act is manifestly unlawful, or the doer of it 


Sheo Ratav Singh v. Kavan Singh 
(1924), I. L. K. 40 All. 860.— IND. 

0 . Judffment against one of tu>n 
tjorongdorrs — Action of one against 
other — Vesting of property converted in 
torongdoer on payrn^ of value.}— A. 
converted to bis own ufie certain trees 
growing: on a public road under the 
control of a local authority. Sc sold the 
timber to B. 'j’ho local authority. In 
an action againHt A. recovered judg- 
ment for the value of this timber.' 
A. brought an action ag-nlTRt B., 


claiming the price of the timber sold : — 
Held ; A. was entitled to recover. — 
PuucKTx V. Thomas, 1X904] Bt. R. Qd. 
189.— AUS. 

d. Breach of covenant to open 
ferry.] — Brojenmio Kumak Roy 
r'HowpHHY V . Rash Behary Roy 
Chowphky (1886), I. L. R. 1.3 Calc, 
300.— IND. 

e. Adjustment of loss resulting from 
illegal agreement. ] — Lakbhamana Ay- 
YAN V. Ranoasami Ayyan (1893), 


I. L. II. 17 Mod. 78.~IND. 

f. Claim based on terms of com- 
promise .] — Nihai. Sinoh V. Bulanp 
BHAJin (jOLI-KOTOB (1910), I. L. R- ^8 
All. 237.— IND. 

PART II. SECT. 8, SUB-SEOT. 8. 

g. Whether tortfeasor entitled to 
indemnity .] — An Implied oontmet of 
Indemnity arises In favour of a person, 
who, without fault on his part., 1 h 
exposed to liability & oompellod to 
pay damages on aocount of the 
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knows it to be unlawful, as constituting cither a 
civil wi-ong or a criminal ohence, he cannot main- 
tain an action for contribution or for indemnity 
gainst the liability wliich results to him tliere- 
from. An express promise of indemnity to him for 
the commission of such an act is void (Kennedy 
.7.). — Burrows v. IIiiodes, [1899] 1 Q. B. 810 • 
68 L. J. Q. B. 546 ; 80 L. T. 591 ; 03 J. P. 632 ; 48 
W. B. 13 ; 16 T. L. R. 280 ; 43 Sol. Jo. 351, 1). C. 
Annotatiom : — An io (1 ) Consd. Loslio v. Reliable Advertising 
Agency, f 1 91 .'> ] 1 K. R. 052. As io (2) Consd. 

Weld -Blundell v. StephenH, [1920] A. C. 950. Apld. 

James v. British General Insce., [1927] 2 K. B. 311. 


116. 


Right to reject Illegal portion of 


113. .] — Pltfs. agi’eed to print & 

publish a weekly newspaper for defts., one of the 
terms being that dofta. should give pltfs. a letter of 
indemnity against claims arising out of the publica- 
tion of li bellous matter in the newspaper. A letter of 
indemnity was accordingly given to pltfs. by defts. 
A libel having been published in the newspaper, an 
action was brought in respect thereof against pltfs., 
& defts. Idtfs. compromised the action by pay- 
ment of a sum of money & costs, but judgment was 
recovered against defts. Pltfs. now sued defts. on 
the letter of indemnity to recover the amount tliey 
liad paid in compromising the action for libel : — 
Held : jiltfs. could not recover, as the indemnity 
sued on, being an agreement by one of two joint 
tortfeasors to indemnify the other in respect of a 
ivTongful act committed by both, was not enforce- 
able in law.-— Smith (W. U.) Son v. Clinton & 
Harris (1908), 99 L. T. 840 ; 25 T. I.. R. 34. 

AnnotaiUni : — Refd. Neville v. Dominion of Canada News Co , 
[19)5] 3 K. B. 55G. 

114. .] — If . . . the act was mani- 

festly tortious no indemnity could be implied 
(AvORY, j.). — KIRUY V. ChlESSUM (1913), 30 
T. L. R. 15 ; on appeal (1014), 79 .1. P. 81, C. A. 

115. .] — Pltf., who liad lent money to 

a certain co., b(*ing aski'd for a further advance, 
employed deft ., a chart<‘i ed accountant, to look into 
the ali'airs of the co. In a letter of instructions to 
deft. pltf. inserted libellous statements concerning 
the former manager & an auditor of the co. Deft, 
handed the letter to his i)artner, who negligently 
left it at the co.’s ollice. The manager found it, 
read it, & communicated its contents to the two 
persons defamed, who sued pltf. for libel & re- 
covered damages against him, the jury in each 
case finding tluit. the writer of the letter was 
actuated by malice. Pltf. then sued deft, for 
breach of an implied duty to keej) secret the letter 
of instructions. 'The jury having found that it 
was the duty of deft, to keeji the letter secret, that 
he had neglected tliis diit^’’, & that the actions of 
libel tfe the damages recovered therein were the 
natural consequence of his neghgcnco : — Held: 
pltf. could recover nominal damages & no more for 
the breach of this duty, any further damages being 
in the nature of an indemnity for the consequences 
of his own wdlful wrong. — Weld-Bt.undeia, v. 
Stephens, [1919] 1 K. B. 620 ; 88 L. J. K. B. 
089 ; 120 L. T. 494 ; 35 T. D. R. 215 ; 03 Sol. Jo. 
301, C. A. ; on appeal, [1920] A. C. 950, H. L. 

Annotations Mentd. Proope r. Chaplin (1920), 37 T. L. R. 
112 : lie Polemls & Furneee, Withy, [1921] 3 K. B. 560 ; 
A. & B. Taxis 1 ). Secretary of State for Air, [1922] 2 K. IL 
328 ; Elliott Steam Tnjar Co. v. Shipping Controller, [1922] 

1 K. 13. 127 ; The San Onofre, [1922] P. 243 ; Adelaide 
S.S. Co. V. R,, [1923] 1 K. B. 59 ; Harnett r. Bond, [1924] 

2 K. B. 517 ; Tonmler r. National Provlneinl & Union 
Bank of England, 11924] 1 K. B. 461 ; Hamhrook r. 
Stokes. [1925] 1 K. B. 141 ; Britannia Hygienic Laundry 
Co. r. Thomyeroft (1926), 1.35 L. T. 83 ; S.8. Singleton 
Abbey v. S.S. Polndlna, The Paludlna, [1927] A. C. 16. 


consideration.] — Pltfs., publishers & proprietors of a 
newspaper, yiublished at the request & solicitation 
of deft., a statement obviously libellous, which 
deft, represented to be correct & true. An action 
being brought against them for such pubbeation, 
deft, gave them an undertaking to bear them 
harmless as to all costs, chai'ges, expenses, etc., to 
which they might bo put by defending such action. 
In an action for not i)erformmg such undertaking, 
held, that it was void, as founded upon an illegal 
consideration ; & that tlic action could not be 
maintained. 

The declaration having alleged, that the publica- 
tion took place at the request A solicitation of defts., 
&. that an action was brought A 1 hen pending for such 
act, stated that, in consideration of the premises, 
deft, undertook to bear pltfs. harmless, etc. : — 
Held : in such case, pltfs. could not icject the one 
consideration, viz. the imblication of the libellous 
matter, A rely upon the other, namely, that i)ltfs. 
should defend the action. — Shackell v. Rosier 
( 1830), 2 Bing. N. C. 034 ; 2 Ilodg. 17 ; 3 8cott, 
60 ; 6 L. J. (\ P. 193 ; 132 E. K, 215. 

Annofaiions : — Refd. Biadlaugli r Nowdigato (1883), 11 

Q. B. D. 1 ; Breay v Royal Brii.ish Nursos’ Aasocn. 

(1897), 76 L. T. 735 ; Burrows r. IBiodcfl, [1899] 1 Q. B. 

816; Wcld-Blundidl r. Slephons, [19201 A. C. 956. Mentd. 

Bound V. Grimw ailo (1888), 39 Ch. D. G05. 

117. Act apparently legal.] — Fi , etcher v. 

Harcot (1022), Hut. 55; 123 E. R. 1097; sub 
nom. Battersey’s t)ASE, Win. 48. 

Annotations : — Consd. Bolts v. Gibbms (1834), 2 Ad. & El. 

.57 ; Burrows t\ Kliodos. 11899] 1 Q B. 81C. Refd. 

Shackell r. Rosier (18.)G), 2 Bing. N. 0. 634. 

118. — .J — Adamson v. Jarvis, No. 103, 

ante. 

119. — .J — Deft., attorney of O., autho- 

rised pltfs., as brokers, to distrain the goods on 
A.’s premises, for rent due to O. ; whereupon the 
distre.ss was inade. Some of the goods being 
privileged from distre.ss, A claimed by the owners, 
pltfs. required an indemnity, which deft, gave on 
the part of O., A afterwards said lie would give a 
further guaranty. The mvneivs of the privileged 
goods having sued A recovered against pltfs. : — 
Held : deft, was liable to m.ake good the loss they 
had sustained.— Toplis v. CJrane (1839), 5 Bing. 
N. C. 030 ; 2 Arm 110 ; 7 Hcott, 020 ; 9 L. J. C. P. 

180 ; 132 E. H. 1215. „ „ ^ 

Annotatiojis —Consd. Ihbclt v. Dc La Salic (18Gfl), 6 H.^ N. 

233. 

196. 

392 

L. J. K. B. 491. 

120. .] — I’ltfs. were in posse8.sion of 

certain trucks, wbicli were claimed by deft., A also 
by the proprietors of the K. P. Colliery. A corre- 
spondence took place between pltfs. A deft., in 
wliich pltfs. asked for an indemnity if they should 
deliver up the trucks to deft. Deft, without giving 
anv answer as to the intlemmty, wotc requmng 
plHs. to send the trucks back to him, which they 
thereupon did. Jlie K. P. Colliery proprietors 
then brought an action against pltfs. for conversKm 
of the trucks. A their claim proving well founded, 
pltfs. were obliged to pay a sum of money, m settle- 
ment of the action, which they sought to reco^r 
from deft, upon a contract of indemnity '.—Held : 
there was, under the circumstances of the case, 
evidence of an implied promise to lo^lemmfy. ^ 

DUODALE V. lAWERINCJ (D;<J5), L. ’ 

44 D. J. C. P. 197 ; 32 L. T. 155 23 W. R. 391. 


at ions —Consd. Ibbclt v. De La balle (loOe;, b a. oc 
. Apld. Dugil.ilo r. Lov(Ming (187.5). L R- 19 C. P. 
. Consd. Slu-lbcl.i Cori.n r. h'lrrlay, [1905] A. C. 
I Cory I’ . IjtiiJibtoii tc llcllou Colliciios (1910)* 86 


neg^nce or tortious net of another, exists iudcpendently of the stftuj^s, 

prodded tho parties were not ioUii & whether or not contmctual relarions 

tortfeasors In such a sense as to prevent exist between the P^’tios, A v bciue 
recovery. This right of Indemnity or not the negligent person owed tho 


other a ppeeial or particular duty "ot 
to bo negligent.— Met KE v. Joss. 
[1925] 2 D. L. R. 1059 ; 56 O. L. R. 
678.— CAN. 
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Sect. 8. — Joint tortfeasors: Sub-sects. 8, 9 <fc 10. 

Sect. 9.J 

86 L. J. K. B. 401. Be!d. Birmingham St. District Land Co. 
V. L. & N. W. Ry. (1888), 34 Oh. D. 201 ; Re Seaflre^ Exp. 
Seaward (1891), 7 T. L. R, 616 ; Krtlger v. Moel Tryvan 
Ship Oo. (1907), 13 Com. Oas. 1 ; Bank of Ei^laud v. 
Cutler, Q908] 2 K. B. 208 : Groves v. Webb & Kenward 
(1910), 86 L. J. K. B. 1533. 

121. ,] — Where a person at the request 

of another does an act on his behalf which is 
appareutlv legal, but which occasions injury to a 
third party, for which the person doing the act 
is liable, the latter is entitled to an indemnity from 
the person at whose request the act was done, pro- 
vided that he acted without negligence, &, that the 
injury to the third party was the natural & 
necessary consequence of that particular act being 
done. — C ory & Son, Ltd. v. Lambton & IIetton 
Collieries, Ltd. (1016), 80 L. J. K. B. 401 ; 
115 L. T. 738; 10 B. W. C. C. 180; 13 Asp. 
M. L. C. 630, C. A. 

122. .] — Although no implied in- 
demnity arises from the simple fact that one of 
two tortfeasors has paid the whole of the damage 
for which both are liable, yet this principle does 
not affect cases where one man has employed 
another to do acts for the purpose of asserting a 
right either under an express indemnity or under 
such circumstances as to raise animplied indemnity, 
provided the acts are such as to be obviously 
unlawful (Bruce, J.). — The Knglishman & The 
Australia, [1895] P. 212 ; 64 L. J. P. 74 ; 72 
L. T. 203 ; 7 Asp M. L. C. 606 ; 11 R. 767. 

An7iotatio7i8 : —'Reid. The Frankland, [1901] P. 161; The 
Kourek, [1024] P. 140. 

123. Belief in legality Induced by 
fraudulent misrepresentation of joint tortfeasor.] — 

Burrows v. Rhodes, No. 112, ante. 

124. Exercise of duty on request.] — 

The [deft.] was at liberty to employ a thii'd person 
to fulfil the duty which the law cart on himself &, 
if they so agreed together, to take an indemnity 
to himself in case mischief came from that person 
not fulfilling the duty which the law cast upon 
deft. (Lord Blackburn). — Hughes r. Percival 
( 1883), 8 App. Cas. 443 ; 62 L. J. Q. B. 719 ; 49 
L. T. 189 ; 47 J. P. 772 ; 31 W. R. 725, H. L. ; 
affg. S. C. stib nom. Percival v. Hughes (1882), 
9. Q. B. D. 441, C. A. 

Annotations Apld. Newoombo v. Yewen & Croydon 
R. D. C. (1913), 29 T. L. R. 299. Befd. Barham v. Ipswich 
Dock ConiTB. (1885), 54 L. T. 23 ; Black v. Christohxirch 
Finance Co., [1894] A. C. 48 ; .Tolliflo v, Woodhonso (1894), 
10 T. L. R. 553 ; Penny v. Wimbledon U. C. (1899), 68 
L. J. Q. B. 704 : Newton v. Huggins (1906), 50 Sol. .To. 
617 ; Cox T3. Couison, [1916] 2 K. B. 177 ; Brooke u. Bool, 
[1928] 2 K. B. 678. Mentd. CraMord tJ. Consett L. B. 
(1 891 ), 55 J. P. Jo. 218 ; Hardakcr v. Idle District Council, 
[1896] 1 Q. B. 335 ; Blake v. Woolf, [1898] 2 Q. B. 426 ; 
Holliday v. National Telephone Co., [1899] 2 Q. B. 392 ; 
Orlbb V. Kynock, [1907] 2 K. B. 648 ; Selby v. Whitbread, 
[1917] 1 K. B. 736 ; Sack v. Jones, [1925] 1 Ch. 235. 

126. .] — I am of opinion that 

where a person invested with a statutory or 
common law duty of a ministerial character is 
called upon to exercise that duty on the request, 
direction, or demand of another, it does not seem 
to me to matter which word you use, & without 
any default on his own pai^t acts in a manner 
which is appai'ently legal but is, in fact, illegal & 
a breach of the duty, & thereby incurs liability 
to third parties, there is implied by law a contract 
by the person making the request to keep indemni- 


fled the person having the duty against any lia- 
bility which may result from such exercise of the 
supposed duty. It makes no difference that the 
person making the request is not aware of the 
invalidity in his title to make the request, or could 
not with reasonable diligence have discovered it 
(Lord Davby.). — Sheffield Oorpn. v. Barclay, 
[1906] A. 0. 392 ; 74 L. J. K. B. 747 ; 93 L. T. 
83 ; 69 J. P. 886 ; 64 W. R. 49 ; 21 T. L. R. 642 ; 
49 Sol. Jo. 617 ; 8 L. G. R. 992 ; 10 Com. Cas. 
287 ; 12 Mans. 248, H. L. 

Annotations : — Consd. Bank of England v. Cutler, [1008] 
2 K. B. 208 ; Bamflcld v. Goole & Shofflold Transport Co., 
[1910] 2 K. B. 94 ; Groves v. Webb & Kenwood (1916), 
86 L. J. K. B. 153. Refd. Krtiger v. Moel Tryvan Ship 
Co. (1907), 13 Com. Cas. 1; Kirby v. Ohessum (1913), 
30 T. L. K. 16 ; Guaranty Trust Oo. of New York v. 
Hanuay. [1018] 2 K. B. 623 ; G. N. Ry. v. L. E. P. Trans- 
port Sc Doposltory, [1922] 2 K. B. 742. Mentd. A.-G. v. 
Odell, [1906] 2 On. 47; Ruben v. Great Flngall Con- 
solidated, [1906] A. C. 439; Re Auebmuty (1908), 99 
L. T. 462 ; Morison v. London County & Westminster 
Bank, [1914] 3 K. B. 356 ; Brandon v. l^ohelbam (1919), 
35 T. L. R. 617. 

126. Tort committed in exercise of contract.] 

—A contractor was employed by a district council 
to do certain work which involved an excavation 
by the side of a road. A person having fallen into 
this excavation & sustained injuries from which 
he died, his widow &> daughter sued the con- 
tractor & district council under Fatal Accidents 
Act, 1846 (c. 93), claiming damages. The jury 
returned a verdict for pltfs. The district coimcil 
thereupon claimed that under the terms of the 
contract between them & the contractor, they were 
entitled to an indemnity from him : — Held : it 
was not against public policy that the district 
council should take an indemnity from the con- 
tractor & be allowed to enforce it against him, 
& therefore a declaration should be made that they 
were entitled to such indemnity, which should 
include the costs of the action. — Newcombe v. 
Yewen & Croydon Rural District Council 
(1913), 29 T. L. R. 299. 

127. .] — Pltfs., who were whai'fingers, 

agreed to warehouse some wheat for defts. Defts. 
engaged a lighterman to lighter from the ship’s 
side the wheat to pltfs.’ warehouse. Pltfs., 
while the wheat was still in the lighters, at the 
request of defts., issued clean warrants, by means 
of which defts. sold the wheat as undamaged 
wheat to a purchaser. The wheat was damaged 
while in the lighters, & pltfs. having issued clean 
warrants, paid to the purchaser the omoimt of the 
damage done to the wheat : — Held : defts. had 
impliedly undertaken to indemnify pltfs. for any 
damage occasioned to pltfs. by the issue of the 
warrants.— Groves & Sons v. Webb & Kenward 
(1916), 86 L. J. K. B. 1533 ; 114 L. T. 1082 ; 32 
T. L. R. 424 ; 13 Asp. M. L. C. 386, O. A. 

Annotation : — Refd. Cory v. Lambton & Hetton Collieries 
(1910), 86 L. J. K. B. 401. 

Right to indemnity generally.] — See Guarantee, 
Vol. XXVI., pp. 222-230, Nos. 1747-1701. 


Sub-sect. 9. — Assessment of Damages. 

See Damages, Vol. XVII., pp. 102, 163, 
Nos. 019-644. 

Joint damage by dogs — Belonging to different 
owners .] — See Animals, Vol. II., p, 229, No. 197. 


PART II. SECT. 8, SUB-SECT. 9. 

h. Lwlnlity for damaoes not necessarily 
the same m amount for aU . }— Since the 
fusion ol Common Lavr & Equity the 
damagoH assessed against a number of 
Joint tortfeasors need not always be 


the same for all, but. If one of thorn is 
responsible for only a part of the total 
wrong done St the liability, though Joint 
as to all at the time of the oommenoe* 
meut of the action, arose at different 
dates, there may, under King’s Bench 


Act, R. 8. M., 1902, o. 40, rr. 219 & 220 . 
bo a verdict against the one for that 
part & against the rest for the total 
amount of damage committed. — 
Stbwart V. Tssseke (1910), SO Man. 
L. R. 167.--OAN. 
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Part II. — ^Liability for Torts. 


Sub-sect. 10. — Othbb Oases. 

128. No evidence against some defendants 

Whether to be dismissed on close of plaintiff’s 
case.J—In an action of tort against several, if 
there be evidence against some only, & none 
against others, it is discretionary with the judge 
at nisi priua, whether he will direct the acquittal 
of such defts., against whom there is no evidence, 
at the close of pltf.’s case, for the purpose of 
making them witnesses for the co-defts. But 
such an interaiediate acquittal is not a matt<ir 
which defts.’ counsel can claim of right. — Davis r. 
Living (1816), Holt, N. P. 276, N. P. 

129. .] — Where in tort there arc 

several defts., if there be, at the close of the case 
for pltf., no evidence against some of defts., the 
judges have resolved that those defts. against 
whom there is no evidence shall be immediately 
acquitted, & that their acquittal shall not be 
delayed till the case of the other defts. is gone 
into. — Child v. Chambekiain (1834), 6 0. & P. 
213 ; 1 Mood. & R. 318 ; 172 D. R. 1213, N. P. 
Annofations : — Dbtd. Whit-o v. Hill (1844), C Q. B. 487. 

Refd. Wakoman v. Lindsey (1850), 10 L. J. Q. B. 166. 

130. .] — Where several defendants to 

an action of trespass plead not guilty with other 
pleas & pltf. gives no evidence as against one of 
them, such deft, is not entitled as of light to claim 
his acquittal before the case for the defence is 
opened. — White v. Hill (1844), 6 Q. B. 487 ; 2 
Dow. &f;. 537; 14 L. J. Q. B. 70 ; OJur. 129; 115 
E. R. 182. 

Annotation ; — Expld. Ncilan v. Hanny (1849), 2 Car. & Kir. 

710. 

131. .J — Where the action was m 

tort, & there was a joint plea by several defts. of 
not guilty by statute, A there was no evidence 
against one, A no evidence olTered on behalf of 
the others : — Held : tlie judge was justified in 
directing an acquittal of the one at the end of 
pltf.’s case. — Wakeman v. Lindsey (1850), 14 
Q. B. 626 ; 19 L. J. Q. B. 160 ; 14 L. T. O. S. 373 ; 
16 Jur. 79 ; 117 E. R. 242. 

Annotation : — Mentd. Korby r. Harding (1851), 6 Exch. 234. 

132. Evidence of joint tortfeasor — Admissible 
against another.] — One tortfeasor may be a witness 
against another (Abbott, C.J.). — Green way v, 
PiSHEUt (1824), 1 C. & P. 100 ; 171 E. R. 1167, 
N. P. 

Annotations: — Mentd. Loe r. Bayes G856), 18 C. B, 599 ; 

Hollins r. Fowler (1875), L. R. 7 H. L. 757 ; Ai-uold v. 

Cheque Bank, Same v. City Bank (1876), 1 C. P. D. 578 ; 

Delaney v, Wallis (1884), 15 Cox, C. C. 625. 

133. Defendant suffering Judgment by 

default.] — Haddrick v. Heslop, No. 80, ante. 

184. .] — In an action for a 

malicious prosecution, it is a question for the jury, 
whether deft, believed or had reasonable & 
probable cause for believing that the charge on 
account of which he had prosecuted pltf. was true ; 
& when they have given their answer, it is a 
question for the judge whether deft, had reasonable 


& probable cause for instituting the prosecution. 
Where one of two defts. in such action suffered 
judgment by default : — Held : he was competent 
to be a witness for the pltf. (before the passing of 
Evidence Act, 1861 (c. 99)). — Chapman v. Heslop 
(1863), 2 C. L. R. 139; 2 W. R. 74; sub nom. 
Heslop v. Cha^pman, 23 L. J. Q. B. 49 ; 18 Jur. 
348, Ex. Ch. 

AnrMtaiio^ .-—Mentd. Gilding u. Eyro (1 861 ), 10 0. B. N. S. 
592 ; Johnson v. Emerson (1871), L. R. C Exch. 329; 
Bhrosbery v. Osmaston (1877), 37 L. T. 702, 

135. Proof of tort against all defendants — Right 
of plaintiff to waive joint tort — Right to proceed 
against one defendant — In respect of dllferent tort.] 

— In an action of trespass against several, pltf. 
having proved a joint presjiass committed by all 
defts., cannot waive that, A give evidence of 
anotlier trespass committed by only one deft. — 
Tait V. Harris (1833), 6 O. A P. 73 ; 1 Mood. A R. 
282 ; 172 E. R. 11.51. 

Reid. Hltchcn r, Tcalo (1837), 2 Mood. & R. 
30* 

136. Costs — Judgment against both defendants — 
Costs of separate defence.] — In an action of tort 
against two defts. they pleaded jointly payment 
into ct. only. Pltf. replied, denying the sufficiency 
of the pajTnent. One of defts. then obtained leave 
to amend his statement of defence, A added an 
alternative separate defence, denying any habihty 
to pltf. At the trial a verdict was found against 
both defts. for an amount beyond the sums paid 
into ct., A judgment was entered for pltf, for that 
amount, with costs to bo taxed : — 11 eld : deft, 
who tlehvered the separate defence wa.s alone 
liable for the costs occasioned to pltf. by A m con- 
sequence of the separate pleading, A the other 
deft, was not liable for those costs. — Stumm v. 
Dixon (1889), 22 C^. B. 1). 529 ; 58 L. J. Q. B. 
183 ; 00 L. T. 600 ; 53 .T. P. 500 ; 37 W. U, 457 ; 
5 T. L. R. 277, C. A. 

Annotations — Consd. Ilobsou r. Long, [1911J 3 K. B. 1245. 
Reid. Kelly’s Directories r, Oovlu & Lloyds, [1901] 2 Ch. 
763. 


Sect. 9.— CONSPIRACY. 

137. Agreement by two or more persons— To do 
unlawful act — Or lawful act by u^awful meaM.] — 

A consph’acy consists not merely in the mtention of 
two or more, hut in the agreement of two or more 
to do an unIa^vful act, or to do a lawful act by 
unlawful means (Wili.es, J.). — Mulcahy v. R. 
(1868), L. R. 3 H. L. 306, H. L. 

Annotations .—AM- Mogul 8.3. Co. r. McGregor, Gow 
(1889), 23 Q. B, D. 598 ; Quinn v. Loathoin, [1901J A. C. 
495. Consd. K. r. Til.blte, [1902] 1 K. B. 77. Apld. R. v. 
Brallsford. 11905) 2 K. B. 730 ; Davies v. Thomas, [1920J 
2 Ch. 189. Reid. B. V. I'arnell (1881), 14 Cox, C. C. 608 ; 
Glblon V. National Amalgamated Labourers’ Union of 
Groat Britain & lieland, [1903] 2 K. B. 600 ; Valent toe r. 
Hvde. [1919] 2 Ch. 129. Mentd. Lovtogor v. R. (1870), 
L. itVS P. C. 282 ; R. r. Lynch (1903), 51 W. R. 619 ; 
Montreal Street Ry. v, Nonnandto, [1917] A. 0. 170; 
R. V. Casement, [1917J 1 K. B. 98. 


PART II. SECT. 8. SUB-SECT. 10. 

k. Non-performance of Joint duiy — 
Joint duty not proved — Flaintiff can- 
not succeed.] — Semble : when the tort 
alleged Is the non-performance of a 
Joint duty (e.p. to repair a bridge), if the 
Joint duty be not proved, pltf. must 
fail in toto, & cannot recover against 
one of defts. on whom alone the duty 
is imposed. — Woods v. Wentworth 
Municipality A Hamilton Cobpn. 
(1860), 6 O. P. 101.— CAN. 

PART II. SECT. 9. 

137 i. jf^eement bp two or more 
persons — To do unlawful act — Or lawful 
oct by unJauiful means.] — A combina- 
tion of penons to do an Illegal thing 


or to effect by imlawful means soinc- 
thiug which to itself may bo ladifferent 
or even lawful, is a criminal eon- 
splreioy, & where harm results an 
action lies against thorn by the praon 
injured. — Marteli, v. Victoutan Coal 
MiNKits’ Assocn. (1903), 29 V. L. R. 
475.— AUS. 


137 ii. 


-.] — An action 


lay be brought against a number of 
efts. Jointly for an Illegal conspiracy, 
lough they Joined the conspiracy at 
Ifferent tliuos, there being to sub 
.anoo only one cause of action 
amely, the conspiracy to injure. - 
opeland-Chatterson Co. v. Buw 
ESS Systems, Ltd. (1906), 11 O. L. K 
)2 ; 7 0. W. R. 72.— CAN. 


137 iii. ■ — — Gibbins V . 

Metcalfe (1906), 15 Man. L. R. 560 ; 
1 W. L. R. 139 ; 23 C. L. T. 308. — 
CAN. 

187 iv.- .] — Vakner V . 

Morton (N. 8.) (1919), 40 D. L. K. 
597.— CAN. 

. Whether malice necessary.] — Davis 
V . Minor (1846), 2 U. C. R. 464. — CAN. 

m. .] — In an action of con- 

spiracy to procure a breach of contract, 
malloe Is an essential ingredient of the 
cause of action. — KniMjT Vassonji v . 
Nabsi Dhanji (1914), I. L. R. 39 
Bom. 082.— IND. 

n. Joinder of parties.] — Grip, Ltd. 
V. Drake (1913), 24 O. W. R. 833; 
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Tort, 


Sect. 9. — Conspiracy .] 

138. -.] — Mogul S.S. Co. v. 
McGregor, Gow & Co., No. 6, ante. 

139. .] — “ Unlawful conspiracy ” 

was defined by Willes, J. in Mulcahy v. E., 
No. 137, aniCy in this way : “ Conspiracy con- 

sists not merely in the intention of two or more, 
but in the agreement of two or more to do an 
unlawful act, or to do a lawful act by unla^vful 
means.” That is to say, to be a conspiracy . . . 
it must have an unlawful object, that is, the act 
which it is intended to bring about must be in 
itself unlawful, or, if not in itself unlawful, then 
it must be brought about by unlawful means 
(Warrington, L.J.). — Davies v. Thomas, [1920] 

2 Ch. 189 ; 89 L. J. Ch. 338 ; 123 L. T. 460 ; 84 
J. P. 201 ; 36 T. L. R. 671 ; 01 Sol. Jo. 629, C. A. 

AnnoifUions : — Reid. Hodffes v. Wobb, [1920] 2 Ch. 70 ; Said 
V. Butt, [1920] .3 K. B. 497. 

140. .] — For a great many years 

it has been the law of England that conspiracy 
consists in the agreement of two or more to do 
an unlawful act or to do a lawful act by unlawful 
means (Lord Aj.verstone, C.J.). ~B. v. Brails- 
FORD, [1905] 2 K. B. 730 ; 75 L. .T. K. B. 04 ; 

03 L. T. 401 ; 09 J. P. 370 ; 54 W. li. 283 ; 21 
T. L. li. 727 ; 49 Sol. Jo. 701 ; 21 Cox, C. C. 10, 
D. C. 

Annotations : — Apld. R. V. Porter, [1910] 1 K. B. 3G9. Mentd. 
R. V. Berg Biltt, Carre iV Luiuinles ( 1927), 20 Cr. App. Rep. 
38. 

141. Whether motive or intention 

material.] — A lawful act done by one docs not 
become unlawful if done with an intent to injure 
anotlier, whereas an otherwise lawful act done hy 
two or more in combination does become unlawful 
if done by the two or more in combination with 
intent to injure another (Atkin, L.J.). — Ware A 
De Frevilt^e, Ltd. v. Motor Trade Assocn., 
[1921] 3 K. B. 40 ; 90 L. J. K. B. 949 ; 125 L. T. 
205 ; 37 T. L. 11. 213 ; suh nom. Wake & De 
Freville, Ltd. v. Motor Trade A^=!SocN., 65 
Sol. Jo. 239, C. A. 

Annotations : — Re!d. Sorrell v. Smith, [1925] A. C. 700; 
R. V. Denycr, [1920] 2 K. B. 2o8 ; Auto-Murt (London) 
V. Chilton (1927), 4.1 T. L. R. 463 ; Hardlo & Laiio v. 
Chilton, [1928] 2 K. B. 306, Mentd. Hardio & Lauo v. 
Chiltern, Same v. Same, [1928] 1 K. B. 663, 

142. Employing illegal means — 

Whether Justification possible.] — Read v. Friendly 
Society of Operative Stonemasons of England, 
Ireland & Wales, No. 170, post. 

143. Proof of intention to damage — Without 

Just cause or excuse.] — In a proceeding [for con- 
spiracy] it is necessary for jiltf. to prove a design, 
common to the deft. & to others, to damage pltf., 
without just cause or excuse (Lord Loreburn, C.). 
— Sweeney v. Coote, [1007] A. C. 221 ; 70 

1;. J. P. C. 49 ; 90 L. T. 748 ; 23 T. L. R. 448 ; 51 
Sol. Jo. 444, H. L. 

Annotaiions : — Mentd. I’ratt v. British Medical Assoon., 
[1919] 1 K. B. 244 ; Valentine r. Hyde, [1919] 2 Ch. 129 ; 
Ware & Do Frcvillo v. Motor Trade Asbocu., [1921] 3 
K. B. 40. 

Relevancy of Intention of alleged tortfeasor.] — 

See Part I., Sect. 3, ante. 

144. Necessity for damage.] — (1) Conspiracy is 
not actionable, unless on account of special damage. 


(2) In conspiracy, one deft, alone cannot be 
found guilty. Cotiira in case in the natm^o of 
conspiracy. — Savile v. Roberts (1698), 1 Ld. 
Raym. 374 ; 12 Mod. Rep. 208 ; 6 Mod. 394 ; 
3 Salk. 16 ; Carth. 410 ; Holt, K. B. 160 ; 91 
E. R. 1147 ; sub nom. Roberts v. Savill, 6 
Mod. Rep. 406. 

Annotations: — As to (1) Retd. Jones v. Qvvynn (1714), 10 
Mod. Rop. 214 ; Oottoroll v. Jones (1851), 11 0. B. 713. 
As to (2) Retd. Subley v. Mott (1747), 1 WIls. 210 ; Waltera 
V. Green, [1899] 2 Ch. 696. Generally, Reid. Mogul S.S. 
Go. V. McGregor, Gow (1888), 21 Q. B. D. 544. Mentd. 
Anon. (1703), 6 Mod. Rep. 25 ; Smith v. Hlokeon (1J34), 
2 Barn. K. B. 405 ; Roynolds v. Kennedy (1748), 1 Wils. 
232 ; Golding v. Orowlo (1751), Say. 1; Chapman v. 
Piokersgill (1762), 2 WUs, 145; Sutton v. Johnstone 
(1786), 1 Term Hep. 493 ; Purton v. Honnor (1798), 1 
Bos, & P. 205 ; Ihirooll v, Maonamara (1808), 0 East, 361 ; 
Sinclair v. Eldrod (1811), 4 Taunt. 7 ; Byne v. Moore 
(1813), 6 Taunt, 187 ; The Villo do Varsovio (1817), 2 
Dods. 174 ; Revls v. Smith (1856), 20 J. V. 453 : Clastrlquo 
V. Behrens (1801), 3 E. & E. 709; Dawkins v. Paxilet 
(1809), 18 W. Jt. 336 ; Wren v. Welld (1869), L. R. 4 Q. B. 
730 ; QuarU mil Gold Mining Co. v. Eyre (1883), 11 
Q. 31. D. 674 ; Allen v. Flood, [1898] A. C. 1 ; Wlffon v. 
Bailey & Romford U. C., [1916] 1 K. B. 000. 

145. — — .] — Mogul S.S. Co. v. McGregor, 
Gow & Co., No. 0, ante. 

14e. .]— Quinn v. Leathem, No. SO, ante. 

147. — -—.] — In order to establish civil hability 
for a conspiracy, “ agreement or combination ” 
per se is not enough. It must be followed by 
damage (Lord Atkinson). — Vacuer & Sons, 
J^Ti). V. TiONDON SociiirrY of Compositors, [1913] 
A. C. 107 ; 82 L. J. K. B. 232 ; 107 L. T. 722, 
H. L. ; affg., [1912] 3 K. B. 547, C. A. 

Annotations : — Mentd. Gaskell r. Lancashire & Cheshire 
Miners’ Federation (1912), 28 T. L. R. 518 ; National 
Telephone Co. r. Postmastor-Genoral, [1913] A. O. 646 , 
lie Boalcr, 11915] 1 K. B. 21 ; City of Loudon Corpn. v. 
AssodaR'd Newspapers, [1916] A. C. 674 ; Sago r. ElchuL, 
11919] 2 K. B. 171 ; Valentine v. Hyde, [1919] 2 Ch. 129 ; 
Bowling V. Camp (1923), 128 L. T. 342; Henshall v. 
Porter, [1923] 2 K. B. 193 ; The Ruapehu (1926), 136 
L. T. 140; Hurdle & Lane v. Chiltern, Same v. Sumo, [1928] 
1 K. B. 603. 


148. .] — Pltfs. were eight members of a 

trade union called tlie National Union of Rail- 
W’aymen. One was the president of the union, 
another was the general secretary, three were 
assistant secretaries, A tirree were members of the 
executive committee. The general sccrctaiy & 
the as.sistant secretaries received salaries from 
the union, A the other four received no saloi’y, 
but were paid a fixed stim i>er day for expenses 
wlien engaged on the work of the union. Defts. 
were six members of a trade union called the 
Associated Society of Locomotive Engineers A 
Firemen. In Juno, 1916, at a meeting at which 
representatives of the railway cos. A jilifs. A defts. 
as representatives of tlieir respective unions were 
present, a request was made for a war bonus of 
5s. a week to railwaymen, but this request was not 
granted. At a meeting in Oct. 1915, a war bonus 
of 5.S. a week was granted to the men. In Oct. 
1915, defts. made speeches at meetings of railway- 
men in various places reflecting on the conduct 
of piths, at the meeting in June, A stating that bu(/ 
for their conduct at that meeting the men would 
have got the bonus then. Pltfs. brought an action 
in respect of those statements. The statement of 
claim alleged that defts. conspbed together to 
injure pltfs. by pubh'shing defamatory matter, A 


4 O. W. N. 1000; 10 D. L. R. 803.— 

CAN. 

o. What proof necessary .] — pLlCHAitns 
t». CoLLEOE OF Dental Sijkgeons, 
British Colitmbi a, Vkukinokr, Smith, 
McLaren, Spencer & Minooue (1912), 

17 B. C. R. 114.— -CAN. 

E l, What proof necessary .] — In an , 
ion for conspiracy. It is necessary * 
for pltf. to prove a design common to 
deft. & to others to damage pltf, ) 


\sithout just cause or excuse ; such a 
conclaHlon may be established by 
inference from proven facts, but the 
facts must ho such that any otlier 
Inference caimot fairly bo drawn from 
them. — Humphrey v. Wilson (B. C.), 
[1917] 3 W. W. 11. 529.— CAN. 

Q. - .] — Patterson v. Canadian 

Pacific Ry. Co., [1918] 1 W. W. It. 
40 ; 38 B. L. R. 183 ; 12 Alta. L. It. 
476.— CAN. 


r. .] — A letter written by one 

conspirator to another, upon the sub- 
ject of the conspiracy, may bo read 
in evidence against a thiid person 
who bad not Joined In the conspii-acy 
until after the letter was written. — 
Blackwood's LF.s8EUt v. Greog (1831), 
Hayes, 277. — IR. 

t. Conspiracy to induce marriaac.]— 
Action hy a marriod woman against 
the father, mother, & brother of her 
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that in pursuance thereof they spoke & published 
of pltfs. & each of them in respect of their offices 
as officials of the union certain defamatory state- 
ments, «fc they claimed damages against defts. No 
special damage was alleged or proved. The jury 
found that four of defts. had conspired to slander 
pltfs. ; that all defts. slandered pltfs. ; & they 
assessed the damages for the separate slanders 
published by each of defts., but did not assess any 
damages on the conspiracy claim. .Tudgment was 
entered for pltfs. for the respective amounts 
awarded to them by the jury, & for a declaration 
that the four defts. had conspired to injure 
pltfs. by publishing oral defamatory statements 
of them : — Held : as damage was the gist of the 
cause of action for conspiracy, the declaration 
Avas wrongfully made. — Thomas v. Moore, [1918] 

1 K. B. 655 ; 87 L. J. K. B. 577 ; 118 L. T. 298, 
0. A. 

Annotations : — Refd. Siiiimonda v. Newport Aheroarn Black 
Vein Steam Coal Co., [1921] 1 K. B. 61G. Mentd. l*ratt v. 
British Medical Asbocii., [1919] 1 K. B. 241 ; Myrofl o. 
Sleight (1921), 90 L. J. K. B. 883 ; Payne v. Bntlbh Time 
Recorder Co., [1921] 2 K. B. 1 ; The W. U. Randall, [1928] 
P. 41. 

149. Damage must be natural & proximate 
cause.] — Declaration stated that pltf. was possessed 
of certain messuages & premises ; that deft. & 
one S. unlawfully ^ maliciously conspired to 
procure possession of a portion of the premises, & 
to set up & keep xirivate stills tliereon ; that, in 
pursuance of such conspiracy, they, by falsely 
pretending A representing to pltf. that S. wanted 
such portion of tlie iiremises for the carrying on 
therein of a lawful trade, induced pltf. to doiiiiso 
them to him ; that, in further pursuance of such 
conspiracy, deft. & S. entered ^ took possession 
of tliG premises set up concealed stills therein, 
A; falsely A maliciously pretended A repre- 
sented, A by divers false A fraudident means A 
devices made it appear to ho believed that it was 
pltf. M’ho held so set up such stills A was the 
proprietor thereof ; that deft. A S. worked the 
stills, A falsely A maliciously pretended A repre- 
sented, A by divers false A fraudulent means A 
devices made it apjiear A be believed tliafc it was 
pltf. who so used the stills ; A that, by means A 
in consequence thereof, an excise officer entered, 
A finding pltf. upon the premises, took him before 
a luagistrato, who convicted him ol keeping 
illicit stdls : — Held : the declaration disclosed no 
cause of action, the damage to pltf. not appearing 
to liave been the natural A proximate consequence 
of deft.’s act. — B arber v. JjESIter (1859), 7 
O. B. N. S. 176 ; 29 I.. J. C. P. 161 ; 0 Jur. N. S. 
054 ; 141 E. U. 782. ^ ^ 

Annotations: — Held. Costriquo v. Behrens (18(!1), 3 E. & E. 
709 ; BaBM)6 w. Matthows (1807), L. R. 2 C. i’. 684 ; Hvdo 
r. Bulracr (18G8). 18 L. 293 ; Quinn heuthem. [1901] 
A. 0. 495 ; Bynoow. Bank of England (1902), 86 - Hd , 

(llblan V. National Amalgamated Labourers Lnion ol 
Great Britain & Ireland, [1903] 2 K. B. GOO. 

150. Whether act must be actionable If done by 

individual.]— Mogul S.S. Co. v. McGregor, Gow 
A Co., No. 6, awfe. . 

151 . .]— Pltf., a broker on tlie Stock 

Exchange, under the belief that the major pai't of 
the shares in the co. promoted by defts. had been 
bond fide offered to the public for subscription, as 


stated in the prospectus issued by defendants, was 
induced to enter into contracts, anterior to allot- 
ment, to sell a number of shares in the co. The 
shares, however, wore afterwards so allotted 
that they remained under the control of defts. 
l*ltf. was afterwards compelled to deliver the 
shares, A in order to do so had to buy them at 
a much higher price than he had paid for them, 
owmg to defts. having cornered the mai’kct. To 
make good this loss be brought an action against 
defts., alleging that such loss was the result 
of conspiracy A fraudulent misrepresentation on 
their part. Objection raised, that the statement 
ot claim disclosed no cause of action : — Held : 
pltf. liad no legal right to recover his loss 
from defts. ; there v'^as no remedy on the civil side 
in the case of consiihucy to do an action which 
would not have been actionable if committed by 
an intlividual ; no specific fraud had been shown 
whereby any legal right of pltf. had been infringed, 
A pltfs. losses were indirect A too remote, A 
no cause of action was disclosed. — kSalaman v. 
Warner (1891), 64 L. T. 598 ; 7 T. L. 11. 431, 
D. (]. ; OH appeal, [1891] 1 Q. B. 734, G. A. 

Annotations — Re!d. Andrews v. Mookford, [1896] 1 Q. B. 
372. Mentd. Jones v. Insole (1891), 61 L. T. 703; Kc 
Binstoad, Kx p. Dale, [1893] 1 Q. 11. 199 ; lie Gardner, 
Long V. Ganlner (1891), 71 L. T. 41 2 : tie Beeves, [1902] 
1 (’h. 29 ; Bozson v. Altrincbam d. C, (190.{), 72 L. J. K. B. 
271 : Isaacs v. Salbstelo. [1916] 2 K. B. 139 ; Cogstad v. 
Newsum, [1921] 2 A. C. 528. 

152. 
po»/. 

153. 


-.] — TempertoxN V. IlussEJj:^, No. 170, 
A combination between two or 


more persons to induce others not to employ a 
particular person nor to permit him to be employed, 
even if the acts are maliciously done, with an 
intention to injure such person, is not actionable 
if no civil injury results to him in consequence, for 
a conspiracy to do certain acts gives a right of 
action only whore the acts agi’ocd to be done, A 
in fact done, would, bad they been done without 
preconcert, have involved a civil injury to the 
person against whom they were dhectod.— 
fliTTn.EY V. Simmons, [1898] 1 Q. B, 181 ; 67 
L. ,J. Q. B. 213 ; 14 T. L. H. 159. 

Aiinolalions .—'Reid. Qiiinn v. Loatbeni, [1 901] A. C. 495 ; 
J‘ratl V. British Medical Assoeu , [1919] 1 K. h. 244 , 
Valentino r. Hyde, [1919] 2 Cb. 129 ; Surroll v. bmlth, 
[1925] A. C, 700. 

154. .1 — (^uinn V. Leatiiism, No. 30, a)t.lc. 

j^55. .J - South Wales Miners’ Federa- 

tion V . GLAMoiuiAN Coal Co., No. 180, posh 

156. .]-- (1) Passing, therefore, to the case 

of concerted action, the lirst A obvious observation 
is that if a combination of persons do what it done 
bv one would be a tort, an avornient of conspiracy 
so far os foimdmg a civil action is mere surplusage. 
But when thfTc is notliing done which jm r so would 
ho a tort, tlien one is at once faced by the con- 
sideration that a particular thing done, not m itsmf 
a tort, may, if done by an individual, be support- 
able though unpleasant, but may, if done by many 
in concert, become insupportable A create a real 

initseU wU. not bena^ 
Ul0Kai^cau36 the motive of the act may bo 
(Lokd Dunedix). — S oimEU. v. Smit h. [ o] 


husband for damans for false repro- 
scntatlouB made to her before marnago 
as to the character & financial standing 
of her husband, & for enterlnjf into a 
fraudulent conspiracy to induce pltf. 
to enter Into the marriage contract 
Held : the action being without 

lirecedent Sc contrary to public policy 
was not maintainable.— B uennen r. 
Rrknnen (1890), 19 O. R. 327.— CAN. 
a. Mere knowledge <£• acquiescence 


insugicicnt.l—'Vo establlsl a claim 
against a deft, for conspiracy them 
must bo shown more than his 
kuowdcdgo of or acquiescence in the 

Fajuvi & Land Go. u. Sm^h (oasK-h 
[1923] 1 W. W. R. — CAN. 

b. Necessity for overt ocf.] — A 


mere conspiracy to hpuro a man, with- 
nnt an ovi'.rt act resulting m tne 
iSury, docs not furnish 
aSion.— TKiWLEroN e. (1900), 

I. L. R. 25 Bom. 230.— IND. 

’ o. Dcfimtvin of conspiracy ]-~Terin 
conspiracy is divisible Into ^rec heads , 
m VVhoro the end to bo attained 
s\n Slf a crime: (2) where the 
object is lawful, but Urn ^o 

resorted to are unlawful , (3) where 



Tobt, 


Seot, 9. — Conspiracy. Sect, 10 ; Subsects. 1 <fe 2.] 

A. C.ij700 ; 04 L. J. Oh. 347 ; 133 L. T. 370 : 41 
T. L. R. 629. 

^ Hardle Sc Lane v. Chilton, 

i;id28] 8 K. B. 306. 

157. Combination in pursuit of lawful interests — 
By lawful means.] — Owners of ships, in order to 
secure a carrying trade exclusively for themselves 
& at profitable rates, formed an assocn. & agreed 
that tile number of ships to be sent by members of 
the assocn. to the loading port, the division of 
cargoes &, the freights to be demanded, should 
be the subject of regulation ; that a rebate of 
6 per cent, on the freights should bo allowed to all 
shippers who shipped only with members ; & that 
agents of members should be prohibited on pain 
of dismissal from acting in the interest of competing 
shipowners ; any member to be at liberty to with- 
draw on giving certain notices. Pltfs., who were 
shipowners excluded from the assocn., sent ships to 
the loading port to endeavour to obtain cargoes. 
The associated owners thereupon sent more ships 
to the poit, imderbid pltfs., & reduced freights so 
low that pltfs. were obliged to carrv at unremunera- 
tive rates. They also threatened to dismiss certain 
agents if they loaded pltfs.’ ships, & circulated a 
notice that the rebate of 6 per cent, would not 
be allowed to any person who shipped cargoes on 
pltfs.’ vessels. Pltfs., having brought an action 
for damages against the associated owners alleging 
a conspiracy to injure pltfs. ; — Held : since the 
acts of defts. were done with the lawful object of 
protecting & extending their trade & increasing 
their profits, «fe since they hod not employed any 
unlawful means, pltfs. had no cause of action. — 
Mooun y.S. CJo. V . McGregor, Gow & Co., [1892] 
A. C. 25 ; 61 L. J. Q. B. 296 ; 66 L. T. 1 ; 56 
J. P. 101 ; 40 W. R. 337 ; 8 T. L. R. 182 ; 7 
Asp. M. L. 0. 120, H. L. j affg. (1889), 23 Q. B. D. 
698, C. A. 

Annotaiions: — ^Apld. R. v. Whlteohurch (1890), 24 Q. B. D. 
420 ; Jenkinsou v.NIeld (1892), 8 T.L. 11.540 ; Tcmperton 
V. RoBsell, [1893] 1 Q. B. 716 : Trollope r, London Building 
Trades F^eratlon (1895), 72 L. T. 342 ; Allen r. Flood, 
(1898] A. O. 1- Cozutd. Boots v. Grundy (1900), 82 L. T. 
769. Distd. EUiman v, Caniu^on (1901), 84 L. T. 858. 
Consd. Quinn v. Leathern, [1901 ] A. O. 495 ; North Western 
^It Co. V. Electrolytic Anbili Co. (1912), 107 L. T. 439 ; 
Valentine v. Hyde, (1919] 2 Oh, 129 ; Ware Sc De FwvlJlo 
V, Motor Trade Assocn., [1921 ] 3 K. B. 40. Apld. Reynolds 
w. Shipping Federation, [1924] 1 Oh. 28 ; Thompson v. 
British Medical Assocn. (N. S. W. Branch), [1924] A. C. 
764 ; British Oxygen Oo. v. Liquid Air, [1925] Ch. 38.3 ; 
Sorrell t>. Smith, [1925] A. O. 70(5. Reid. Connor v. Kent, 
Gibson V. Lawson, Cairan r. Treleaven, [1891] 2 Q. B. 545 ; 
Wright V. Hennessey (1894), 11 T. L. It. 14 ; Lyons v. 
Wilkins, [1896] 1 Ch. 811 ; Newton v. Ar^gamated 
Musicians* Union (1896), 40 Sol. Jo. 718 ; AJello v. worsley, 
[1898] 1 Ch. 274 ; Huttley o. Simmons, [1898] 1 (j. B. 181 : 
Qihlan v. National Amalgamated Labourers* Union of 
Groat Britain & Ireland. [1903] 2 K. B. 600 ; South Wales 
Miners’ Federation v. Glamorg8mCk)alCo., [1905] A. 0. 239 ; 
Denaby & Cadoby Main Oolllerlos r. Yorkshire Minora* 
Assocn., [1906] A. C. 384 ; Conway v. Wade, (19081 2 
K. B. 844 ; Hymans t>. Stuart King, [1908] 2 K. B. 606 : 
National Phonograph Co. v. Edison Bell Consolidated 
Phonograph Co., [1908] 1 Ch. 335 j United Shoe Machinery 
Co. of C^ada v. Brunet, [19091 A. O. 330 ; A.-G. of 
Ck)nimonwealth of Australia v. Adelaide 8.S. Co., [1913] 
A. C. 781 ; Re Bowman, Secular She. v. Bowman, [1915] 
2 Ch. 447 ; Larkin v. Long, [19181 A. O. 814 ; Evans e. 
Heathcoto, (19181 1 K. B. 418 : Monteflore v. Menday 
Motor Components Co., [1918] 2 K. B. 241 ; Thomas v. 
Moore, [1918] 1 K. B. 655 ; Pratt v. British Medical 
Assocn., [1919] 1 K. B. 244 ; Davies v. Thomas, [1920] 
2 Ch. 189; Rawlings t». General Trading Co., [1921] 


k K. B. 638 ; Brlmelow v. Oasson, [1924] 1 Ch. 302. 

entd. Re ApolUuarlB Clo.’s Ti^e M^. ** Apolllnarls,*' 
“ Friedrichshall '*& ** Hxmyadl Janos ” (1890), 63 L. T. 
162 ; Maxim -Nordenfelt Gtins Sc Ammunitions Oo. v. 
Nordenfelt (No. 1)(1862), 2 R. 298 ; Re Wallace, Champion 
tJ. Wallace, [1920] 2 Ch. 274. 


Trade Interests .] — See Trade & Trade 

Unions. 

158. Whether Judgment may be given against 
one defendant only.] — Price v. Crofts (1667), 
T. Raym. 180 ; 83 B. B. 96. 

169. .] — ^Action agaiuBt three, that they 

per conapirationem inter eos hdbitarn, maliciously 
procured pitf . to be held to bail ; it lies though only 
one be found guilty. — S kinner v. Gunton (1669), 
1 Saund. 228 ; 2 Keb. 473 ; 1 Vent. 18 ; T. Raym. 
170; 86E. R.249. 

Annotations: — Bold. SavUl v. Roberts (1098), 12 Mod. Rep. 

208 ; Robins v. Robins (1699), 1 Salk. 15 ; Parker v. 

Langley (1713), Glib. 163 : Subley v. Mott (1747), 1 Wils. 

210; Pautfluue v. Marshall (1754), Say. 162; Atkinson 

V. Raleigh (1842), 3 (3. B. 79 ; Coetriquou. Behrens (1861), 

7 Jut. N. 8. 1028 ; Johnson v. Emerson (1871), L, R. (> 

Exoh. 329 ; Mogul S.S. Cio. v. McGregor, Gow (1889), 23 

Q. B. D. 598 ; Waltors v. Green, [18991 2 Ch. 696 ; Quinn 

V, Leathern (1901), 70 L. J. P. C. 76. 

160. .]— Savile V. Roberts, No. 144, ante. 

161. .J — Sublet v. Mott, No. 79, ante. 

162. Joint & several liability in damages.] — 
The offence charged in this declaration if proved is 
a criminal matter, is an offence at common law ; 
& if you are satL^ed that it took place between 
certain individuals, or between those individuals 
& others who ore so charged in this declaration, 
such of them, or all of them, or any of them, who 
you think have conspired to do the acts complained 
of . . . are liable in damages for the consequences 
which have followed (Mellor, J.). — Gill v. 
Williamson (1860), 20 L. T. 712. N. P. 

163. Joinder of parties — Co-plaintiifs.] — Persons 
whom it is sought to compel by illegal means to 
act not in accordance with the views they would 
themselves adopt, but in accordance with the 
views of oGiors, may join as co-pltfs. in an action 
against those seeking to coerce them. — W alters 
V. Green, [1800 J 2 Ch. 606 ; 68 L. J. Ch. 730 ; 81 
L. T. 151 ; 63 J . P. 742 ; 48 W. R. 23 ; 16 T. L. R. 632. 

161. Joinder of causes of action — Action for 
conspiracy to slander — Action for slander.] — 
Thomas v. Moore, No. 148, a)Ue. 


SEcrr. 10.— PROCURING TORTIOUS ACT. 

Sub-sect. 1. — In General. 

166. Grounds of liability for procuring — Tortious 
act procured knowingly & lor own ends.] — Allen 
V. Flood, No. 35, ante. 

166. Act of person procuring lawful — Act 

detrimental to third party — Use of illegal means.] — 

Allen v. Flood, No. 35, ante. 

Interference with contractual relations.] — Sec 

Sub-sect. 2, poet. 

Conspiracy.] — See Sect. 9, ante. 

Trade disputes.]— 6Ve Trade & Trade Unions. 


Sub-sect. 2. — Interference with Con- 
TKAcrruAL Relations. 

167. Procuring breach of contract — Necessity 
for proof of binding & existing contract.] — Pltf. 


the object Is to do an injury to a third 
party, or a oleuis, though, if Hio wrong 
was inflicted by a singlo individual, ft 
would be a wrong, but not a crime. — 
R. t). P^KEIX (1881), 14 Oox, C. C. 
508. — IR. 

d. Separate defendants joining con- 
•piracy at different times— Whether 
action rightly conetiitUed .] — When an 


action is brought againat a niunber of 
defts. Jointly for an illegal conspiracy, 
the fact that separate defts. Joined the 
conspiracy at difloront times is no 
grormd for objection that the action 
is wrongfully ooustituted in law, as 
4 Joining separate oauses of action 
agalnA separate defts., there being 
in substance only one cause of action, 


namely, the conspiracy to injure. — 
O’Kiefj*^ V, Walsh, [1903] 2 I. K- 
681.~IR. 

9. Conspiracy to make inoumbent resign 
ineurnbency,] — Kkabnuy v. Lloyd 
(1889), 26 L. R. Ir. 268.— IH. 

f. Right to injunction ,} — De Fbetne 
(Lord) r. I^tzoibbon (No. 1). [1904] 
1 1. R. 400; 88 I. L. T. 140.~IR. 
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deiBired to be present at the first performance of 
a play at a theatre. He knew that, in consequence 
of hie having made certain serious & unfounded 
chargee against eome members of the theatre 
staff, an application for a ticket in liis own name 
would be refused. He therefore obtained a ticket 
through the agency of a friend who bought the 
ticket at the theatre, without disclosing that it 
was for pltf. By order of deft., the managing 
director of the theatre, pltf. was refused admission 
to the theatre on the night in question. Pltf. 
claimed damages from deft, for maliciously pro- 
curing the proprietors of the theatre to break a 
contract for the admission of pltf. to the theatre, 
alleged to have been made by them with pltf. by 
the sale of the ticket : — Held : the non-disclosure 
of the fact that the ticket was bought for pltf. 
prevented the sale of the ticket from constituting 
a contract as alleged, the identity of pltf. being in 
the circumstances a material element in the forma- 
tion of the contract ; & the action therefore failed. 

Before the pltf. can succeed he must establish 
that there was a binding & subsisting contract 
between the Palace Theatre & himself (McOardie, 

J. ).— Said v. Butt, [1920] 3 K. B. 497 ; 90 L. J. 

K. B. 239 ; 124 L. T. 413 ; 30 T. L. E. 702. 

Annotations .‘-^Oouid. Dyater v. Randall, tlU26] Ch. 932. 
Befd. Soainmell v. Attlee (1928), 45 T. L. R. 75. 

108 , Whether actionable.] —T aylohi?. Cam- 

bridge Gazette Co., Ltd. & Kll>’eh, No. 191, 
post, 

109 , Eilect of malice.] — 1st & 2nd 

coxmts of declaration, by lessee of a theatre : for 
maliciously procuring W., who had agreed with 
pltf. to perform A sing at his theatre & no where 
else for a certain term, to break her contract & 
not to perform or sing at pltf. ’s theatre, to con- 
tinue away during the term which W. was engaged. 
3rd. count, averring that W. had engaged with 
pltf. to be, & had bccoiuo & was, pltf.’s dramaxic 
artiste for a certain Lmu, A complaining that xutf. 
maliciously procured her to depart out of her 
emplo>ment during the teim. On demurrer : 
Held : the counts were all good, & an action lay 
for maliciously procuring a breach of contract to 
give exclusive personal services for a time certam, 
equally whether the emxilojTiient has commenced 
or is only in fieri, pro^^ded the procurement be 
during the subsistence of the contract, & pro- 
duced damage : & to sustain such an action, it was 
not necessary that the employer A eiuxiloyed should 
stand in the strict relation of master A servant. 
Semble : the action would lie for the malicious 
procurement of the broach of any contract, 
though not for personal services, if by the prp* 
curement damage was intended to result & did 
result to pltf. — L umijcy v. (iYE (1853), 2 E. & B- 
216 ; 22 L J. Q. B. 463 ; 17 Jur. 827 ; 1 W. R. 
432 ; 118 E. R. 749. ,,, , , „ 

Annointvons : — Distd. ('attlo i'. ytockton 

(1875). L. R. 10 a B. 453. FoUd. P^weu r. Hull (1881). 
6 Q. S. D. 333. Dlstd. Moervil s.b. Co. r. WcOregor. Go^ 
(1889), 23 Q. B. D. 598. Apld. Do Francesco v. 

(1890), 63 L. T. 614. Oonad. * Expld. 

11898] A. O. 1. Apprvd. Qulim v. Leatbom. 

495. I have no lioeltatJon In Baying th®t 1 tbluk toe 
deoision was right, not on the ground of mallei ous mtenti 
but on the ground that a violation of legal right com- 
mitted knowingly Is a cause of & that R w a 

violation of right to Interfere with contractual 


relations reoognlsod by law if there be no gu fBole nt 
Justification for the Interference (Lord MAoNAGHraN). 
Oonsd. National Phonograph Co. v. Kdison Bell Con- 
solidated Phonograph Co., [1908) 1 Cb. 836. Ajld. Lwkln 
V. Long, [1915] A. C. 814. OoMd. Pratt v. Brlt&h Me^^ 
Assocn., [1919] 1 K. B. 244. Distd. Said v. Butt, [1920] 
3 K. B. 497. Apld. Jasperson v. Dominion Tobacco Co., 
[1923] A. 0. 709. Consd. Black v. Admiralty Oomfs. 
(1924), 93 L. J. K. B. 341. Reid. Rogers v. Rajendro 
Butt (18«0). 13 Moo. P. C. C. 209 ; Lynch v, Knight (1861). 
5 L. T. 291 ; Evans r. Walton (1867), 30 L. JTC!. P. 307 ; 
Tonipcrtou v. RubscII, L1893] 1 Q. B. 115 ; Exchange 
Telegraph Co. r. Gregory (1895), 72 L. T. 120 ; Charnook 

fUk T -r r-tl. re/k. T \)^f411r4Tica ilS^UOl 


V. Court (1899), (59 L. J. Ch. 650 ; Lyons v. Wilkins, 11899] 
1 Ch. 2.55 , Ijoucl n. Friendly Soc. of Operative Stone- 

*> T/' Tl *7 9 • 



Glamorgan Coal Co., [1905] A. C. 239 ; Conway v. Wade, 
[1909] A. C. 506 ; Htott v. Gamble, [19115] 2 K. B. 604 ; 
Long V. Smithson (1918), 88 L. J. K. B. 223 ; Valentino V. 
Hyde, U919J 2 Cb. 129 ; Davies v. Thomas, [1920] 2 Ch. 
189; Weld-Blundoll v. Stephens, [1920] A. C. 956 ; 
Wolstenholme v. Arlss, [192(r] 2 Ch. 403 ; Ware & De 
Froville v. Motor Trade Assocn., 11921] 3 K. B. 40 ; White 

V. Riley, [1921] 1 Ch. 1 ; Sorrell v. Smith, [1925] A. 0. 700 ; 
G. W. K. i’. Dunlop Rubber Co. (1926). 42 T. L. R. 376 ; 
Rely-A-Bell Burglar & Fire Alarm Co. v. Eislor, 11926] 
Ch. 609 ; Soammell v. Attlee (1928), 45 T. L. Iv. 76. 
Mentd. MiUor v. David (1874), 22 W. R. 332 ; Alderson v. 
Maddlson (1881), 7 (j. B. D. 174 ; McColl v. Canadian 
Pacihe Ity., [1923] A. C. 126. 

170. .] (1) Lefts, were 

members of a joint committee of thi’ee trade unions 
connected with the building trade in Hull. A 
firm of builders there having refused to obey 
certain rules laid down by the unions with regard 
to building operations, the unions sought to compel 
them to do so, by preventing the supply of buildmg 
materials to them. In pursuance of this object, 
they requested pltf., a master mason & builder 
m Hull, who supplied building materials to the 
firm, to cease to suiqdy them with such materials, 
but pltf. refused to do so. Thereupon, with the 
object of injuring X)ltf. in his business, in order to 
compel him to comply with such request, defts. 
induced persons who, to the knowledge of defts., 
had entered into contracts with pltf. for the supply 
of materials, to break their contracts, & not to 
enter into fui'thcr contracts wdth pltf., by threaten- 
ing that the workmen would be withdrawn from 
their employ. Pltf. sustained damage in con- 
sequence of such breaches of contract, & of the 
refusal of such persons to enter into contracts witn 
lum : — Held : an action was maintamable by pRi* 
against defts. for maliciously procuiang _ such 
breaches of contract, also for maliciously 
conspLring together to injure Inm by preventmg 
persons from entering into contracts with him. 

(2) The right of action for maliciously procuring 

a breach of contract is not conJined to contracts 
in Uio nature contracts o£ personal eervicc. 
Temfehton f. Russejj:., [1S93] IQ. B. 71o , 
r T O B 112 • 69 L. T. 78 ; 57 J. P. 676 ; 41 

W. R. 565 ; 9 T. L. R. 303 ; 37 Sol. Jo. 423 ; 4 

to (I) Comd. Wright^ HeDae.bey (188^^. 

^ 11 T. L. K. 11 ; Lvo.es a. "t'eaffi 

fi^i 



Rdd. Charnook v. Court iroiand^'& W^B 

i AT Self k! IL 73?; N ational Pbonogr.1.1. 


PART II. SECT. 10, SUB-SECT. 2. 

168 I. Procuring breach of contract — 
Whether actio7tuble.l — A retail milk 
dealer hold entitled to a perpetual 
Injunction restraining a oo -operative 
aasoon. of milk producers from inter- 
fering with oontraotfl which pltf. hud 
entered Into for the Bupply of milk, 
although at the time the aotiou was 
such intorlerenoe was merely 


threatened, ^th the object I'J 
pltf, to oontruet with the assocn. 
ft was acting under tFo b^ief that the 

step It was seeking to 

woidd be beneficial to all n l k 
a.ilora S ndlk P'<>d»cer» conU^tiug 

wl' n. 23 ; 3d 

B. 0. H. 286.— CAN. 


169 i Effect of malice.] 

An action lies for Inducing without 
Hufflclent justification the 
a promise of marriap : & wh^vei 
may bo the extent of the privilege of 
™ne bi-othcr to advise another to 
break such a promise, it can 

‘gffi 1 k“ , „ 

[1926] 1 D. L. It- 865 ; 22 .Mta. L. R. 
126 .— CAN. 
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Tort. 


Sect. 10 . — Procuring tortioua act ; Sub-sect, 2.J 

Oo. V. Edison Bell Consolidated Phonograph Co., [1908] 
1 Ch. 335 : Valentine t>. Hyde, [19191 2 Ch, 129 ; Ware 
& De PrevlUe v. Motor Trade Asaocn., [192113 K. B. 40 ; 
Sorrell v. Smith, [1926] A. O. 700. As to 12) Befd. Alien r. 
Flood, [1898] A. C. 1. OeneraUy, Mentd. lie Kussell, Exp. 
Temnorton (1893), 10 T. L. R. 165 : Tafif Vale Ry. v. 
Amalgamated Soo. of Ry. Servants (1901), 60 W. R. 44. 

171. - .] — Quinn v. Leathem, No. 
30, ante. 

172. -.] — South Wales Miners’ 
Federation v. Glamorgan Oo.\l Co., No. 180, 
■post. 

173. Breach resulting in damage.] — 

Lumley V. Gye, No. 169, ante. 

174. .1 — An action lies against 

a tliird person who maliciously induces another 
to break his contract of exclusive personal service 
with an employer which thereby would naturally 
cause, & did in fact cause, an injury to such 
employer, although the relation of master & 
servant may not strictly exist between the 
employer & employed. — Bowen v. Hall (1881), 
6 Q. B. D. 333 ; 50 L. .T. Q. B. 305 ; U L. T. 76 ; 
46 J. P. 373 ; 29 W. K. 367, G. A. 

Annotrituma ; — Consd. Woolley t). Broad, [1892] 1 Q. B. 806. 
Apld. Tomperton v. Russell, [1893] 1 Q. B. 715. Consd. 
Exchange Telegraph Co. v. Gregory (1895), 73 L. T. 120 ; 
Allen V. Flood, [1898] A. O. 1 : Quinn r. Leathern, [1901] 
A. C. 495 ; National Phonograph Co. r. Edison Bell Con- 
solidated Phonograph Co., [1908] 1 Oh. 33.5 ; Wore &■ 
Do Frevlllo v. Motor Trade Assocn., [1921] 3 K. B. 40; 
Sorrell v. Sndth, [1925] A. 700 : Rely-A-Bell Burglar 
& Fire Alarm Co. v. Eisler, [1926] Ch. COt). Refd. Mineral 
Water Bottle Exchange & Trade Protection Soc. v. Booth 
(1887), 36 W. K. 274 ; Mogul S.S. Co. v. AIoGrcgor, Gow 
(1889), 23 Q. B. D. 598 ; De Francesco v, Baruuin (1890), 
63 L. T. .514 ; Wright v. Hennessey (1894), 1 1 T. L. R. 
14 ; Lyons v. Wilkins (1896), 74 L. T. 358 ; Chamoek v. 
Court (1899), 68 L. J. Ch. 550 ; South Wales Miners' 
Federation v. Glamorgan Coal Co., [1905] A. C. 239 ; 
Long V. .Smithson (1918), 88 L. ,T. K. B. 223 , Wcld- 
Blundcll V. Stephens, [1920] A. C. 950. 

175. .] — Quinn v. Le.vthem, 

No. 30, ante. 

-Pltf., who was a work- 
man, entered into a contract by which he was 
a pprenticed to his employers to learn certain work. 
A friendly society of workmen engaj^ed in similar 
work protested to the employers against tlio 
engagement of pltf. as an apprentice, on the ground 
that it was a breach of one of the rules of the 
society which the employers had agreed to & 
signed, & they gave notice that, if the engagement 
was continued, they would call out the workmen 
who were working for the employers, & who were 
all members of the society. In consequence of 
this threat the employers refused to continue to 
teach pltf. under the terms of the deed of apprentice- 
ship. In an action by him against the society & 
certain of the officers : — Held : pltf. had a good 
cause of action, to which the previous agreement 
between the society & the employers was no answer. 

Persuasion by an individual for the jmrpose of 
depriving another person of the benefit of a 
contract if it bo effectual in bringing about a 
breach of the contract to the damage of that person, 
gives a cause of action (Collins, M.R.). — Read v. 
Friendly Society of Operative Stonemasons 
OP England, Ireland & Wales, [1902] 2 K. B. 
732 ; 71 L. ,T. K. B. 994 ; 87 L. T. 403 ; 51 W. R. 
116 ; 19 T. L. R. 20 ; 47 Sol. Jo. 29, C. A. 

Annotations : — Consd. Smithies v. Notional Assocn. of 
Operative Plasterers, [1909] 1 K. B. 310. Refd. Bulcock 
V. St. Anne’s Master Builder’s Federation (1902), 19 
L. R. 27 ; South Wales Miners’ Federation v. Glamorgan 
Coal Co., [1905] A. C. 239 ; Larkin i'. Long, [1915] A. G. 
814 ; Pratt V. British Medical Assocn., [1919] 1 K. B. 244. 

177. .] — Pltfs. who were manu- 

facturers, sold their goods wholesale to factors upon 
the terms of an agreement whieft providecl that 
factors should only seU pltfs.’ goods to dealei*s who 


had signed a retailer’s agi'eement in a form pro- 
vided by pltfs. Both the factor’s agreement & the 
retailers agreement provided that the pltfs.’ goods 
should not be sold at less than the specified 
current list prices applicable respectively to 
factors & retailers or to dealers on pltfs.’ suspended 
hst. Deft. CO., who dealt in goods of the kind 
manufactured by pltfs., & who had been placed on 
X)ltfs.’ suspended hst, obtained pltfs.’ goods from a 
dealer who had signed the retailer’s agreement at 
less than the prescribed retail price. Deft. co. 
also employed H. & L. other defts. to obtain pltfs.’ 
goods from certain factors who had signed pltfs.’ 
factor’s agreement by falsely representing them- 
selves as indei)cndent dealers & doahng in fictitious 
names. Deft. co. paid the prescribed price to 
the factors through H. & L. in their assumed 
names. In consequence of deft. co. having 
obtained pltfs.’ goods pltfs., suffered damage in 
their business. In respect of both transactions 
pltfs. claimed against deft. co. for an injunction 
^ damages : — Held : the transaction between 
deft. co. & the retail dealer did not give pltfs. 
any cause of action against deft. co. ; but pltfs. 
were entitled to an injunction & damages in 
respect of the transactions between deft. co. & 
the factors on the ground that deft, co., in having 
by fraud induced the factors to sell to them pltfs.’ 
goods contrary to the duty owed by the factors 
to pltfs. had interfered without justification with 
the contractual relations existing between pltfs. 
& the factors thereby causing damage to pltfs. — 
National Phonograph Co., Dm. v. Edison-Bell 
Consolidated Phonograph Co., Ltd., [i908J 
1 Ch. 335; 77 L. .1. Ch. 218; 98 L. T. 291; 
24 T. L. R. 201, C. A. 

Annotations .-—Reid, British Cash & Parcel Conveyors v. 
Lamson Store Servhf© Co., [1908] 1 K. B. 1096 ; Stott w. 
Gamble, [1916] 2 K. B. 501; Pratt v. British Medical 
Assocn., [1919] 1 K. B. 214 ; Valentine v. Hyde, 11919] 
2 Ch. 129 ; 0. W. K. v. Dunlop Rubber Co. (1926), 42 
T. L. R. 370. 

178. Damage may be Inferred 

from facts.] — In order to support an action for 
maliciously induemg to break their 

business contracts with pltf. proof of specific 
damage need not be given, it is sufficient to prove 
facts from which it may properly be inferred that 
some damage must result to pltf. from defts. 
wrongful acts. — Exchange Telegraph Co. v. 
Gregory Co., [1896] 1 Q. B. 147 ; 65 L. J. Q. B. 
262 ; 71 L. T. 83 ; 60 J. P. 52 ; 12 T. L. R. 19, 
C. A. 

Annotations Consd. Summers, WlUlaras v. Boyce & Kin- 
mond (1907), 07 L. T. 505 ; NationaJ Phonojeraph Co. v. 
Edison Bell Consolidated Phonofirrapb Co., [1908] 1 Ch. 335. 
Apld. Fomilng Film Service r. Wolverhampton, Walsall &; 
Distriet Cinemas, 11911] 3 K. B. 1171 ; Goldsoll v. Gold- 
man, [1914] 2 Ch. 603. Refd. Exebange Teloffraph Co. v. 
Central News, [1897] 2 Ch. 48 ; Sports & General Press 
Aifoncy v. “ Our DoffS ” PubllshlnffCjo., [1916] 2 K. B. 880 ; 
Pratt V. British Medical Assocn., [1919] 1 K. B. 244 : 
Said V. Butt. [1920] 3 K. B. 497. 

179. Proof of particular damage.] 

— At the date of the covenant hereinafter men- 
tioned pltf. Goldsoll carried on business as a 
dealer in imitation jewellery at 7, Old Bond Street, 
under the name of Tecla & Terisa, limited, a co. 
in which deft. Goldman held substantially ^1 the 
shores all the debentures, carried on a similai* 
business at 8, New Bond Street. Pltf. carried on, 
or was interested in, similar businesses, under the 
name of Tecla, in Paris, New York, Vienna, Berlin 
& other cities. 

In June, 1912, pltf. Goldsoll & deft. Goldman 
entered into an agreement for the purpose of 
putting an end to competition between them, 
whereby Goldman agreed to discontinue the 
business of the Terisa co., & not allow the name 
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Terisa to boused in a similar business for two years 
from Oct. 22, 1912 ; & covenanted that he would 
not for the like period “ either solely or jointly 
with or as agent or employee for any other person 
persons or co. directly or indirectly carry on or be 
engaged concerned or interested in or render 
services gratuitiously or otherwise to the business 
of a dealer in real or imitation jewellery in the 
county of London or any part of the Unito<l 
Kingdom of Great Britain & Ireland & the Isle of 
Man or in J^anco, the United States, Jiussia, or 
Spain, or wdthin twenty-flve miles of Potsdamer- 
strasse, Berlin, or St. Stefans Kirche, Vienna.” 

Goldsoll & the London Tecla Gem co., I^td., a 
co. to whom Goldsoll had transferred his business, 
brought this action against Goldman, Sessol, a 
former manager of the Terisa co., & S. Sessel & co., 
a CO. under whose name Sessel Ins wife had 
started an imitation jewellei^ business at 14, New 
Bond Street, for injunction against Goldman 
restraining breaches of Ins covenant, & against ttie 
other defts. restraining them from procuring & 
inducing such breaches : — Held : (1 ) on tlie facts, 
Goldman had committed broaches of Ids covenant, 
<fc defts. Sessel & S. Sessel co. had induced him 
to break his contract. 

(2) Damages are essential to the riglit of action 
which a covenantee has against one who induces 
his covenantor to break his contract, but there was 
sufficient evidence of damages. 

(3) In a case where the breach whicli has 
been procured would in the ordinary course inflict 
damage on the pltf., the pltf. may succeed without 
proof of particular damages. — Goldsoll r. Gold- 
man, [1914] 2 Gh. 003; 84 Ij. J. Ch. 03; 112 
L, T. 21 ; 69 Sol. Jo. 43 ; on apjicaU [1915] 1 
Ch. 292, C. A. 

Anvotations : — Oenerally, Refd. Morris v. Saxclbv, flOir)] 

2 Ch. 57 ; Attwood v. Laiiiont. [1920] :i K. B. 571 ; Puts* 

raanr. Taylor, [1927] 1 K. B. G37. 

180. Absence of justification.] — 

(1) Procuring a breach of contract is an actionable 
wrong unless there be justification for interfering 
wdtli the legal right. Miners employed in collieries 
without giving notice to their employers «& in 
breach of their contracts abstained from working 
on certain days upon the direction or order of a 
federation of the miners given by their executive 
council. The federation council acted honestly 
without malice or ill will towards the employers, 
&, with the object only of keeping up the price of 
coal by which the wages were regulated : — Held : 
an action for damages lay by the employers 
against the federation & its oflicers, no justifica- 
tion for their action being showm. 

(2) It is useless to try & conceal the fact that an 
organised body of men w^orking together can pro- 
duce results very different from those wliich can be 
produced by an individual without assistance. 
Moreover, laws adapted to individuals not acting 
in concert with others require modification & 
f'xtension if they are to be supplied with effect 
to large bodies of persons acting in concert. The 
English law of conspiracy is based upon & is 
justified by this imdeniable truth (liORD Iandley). 
— South Wales Miners’ Federation v. 
Glamorgan Coal Co., [1905] A. C. 239 ; 74 
L. J. K, B. 626 ; 92 L. T. 710 ; 63 W. R. 593 ; 
21 T. L. R. 441, n. L. ; affg. S. C. suh wow. 
Glamorgan Coal Co. v. South Wales Miners’ 


Federation, [1903] 2 K. B. 646, 0. A. 

Annotations: — As to (1) Distd. Stott v. Gamble, [1910} 2 
K. B. 604. Befd. Glblan v. National Aiut^amatcd 
Labourers* Union of Gt. Britain & Ireland, [1903] 2 K. B. 
COO ; National Phonograph Co. v. Edison BeU 


Pbonojrraph Co., [1908] 1 Cli. 335 ; Larkin v. Long (1915), 
84 L, f. P. C. 201 ; Pratt t>. British Medical Assoc, u.,U919J 
1 K. B. 244 ; Valentine v. Hyde, [1919] 2 CL. 129 ; Davies 


V. Thomas, [1920] 1 Ch. 217 ; Said v. Butt, [1920] 3 K. B. 
497 ; Ware & Do Frevllle v. Motor Trade Assoon., [1921] 
3 K. B. 40 ; Brimolowu. C^on, [1924] 1 Ch. 302 ; Sorrell 
V. Smith, [1925] A. C. 700. 


181. -.] — National Phono- 
graph Co., Ltd. v. Edison-Bell Consolidated 
Phonograph Co., Ltd., No. 177, ante. 

182. .] — Resps. employed D. as 

their agent to buy tobacco from growers, the total 
bought not to exceed 300,000 lbs., &; supplied him 
with forms of contract bearing their finn name as 
buyers. D. agreed not to act as buying agent for 
anybody except resps. & another firm. Applt., 
who knew the position as between D. & resps., 
induced liim to buy in the names of the two firms 
a total of 1,000,000 lbs., arranging with liim to 
take over the surplus not required for them. Out 
of that total weight D. handed 300,000 lbs. to 
resps., & tendered the balance to applt. ; but he 
repudiated the airangement, the market having 
fallen heavily. Resps. having also repudiated 
liability, one of the vendors, with whom D. had 
contracted upon rcsp.’s form, was held to be en- 
titled to damages from resps. as having held out 
1). as their agent ; resps. claimed to recover over 
from ay) pit. : — Held : resps. were so entitled, applt. 
having knowingly induced D. to commit a breach 
of bis duty to them, whereby tlicy had suffered the 
damage. 

Interference directed to bringing about a viola- 
tion of legal right, such as that of resj). co. to have 
their contract with D. duly observed, is a cause of 
action, & it is a violat ion of a legal right to interfere 
with contractual relations recognised by law if 
there be no sufficient justification for the inter- 
ference. It is an illusti ation of this principle when 
the interference is directed to inducing an agent 
to act in contravention of his duty by pledging his 
principal’s credit (per Cur.).~Ja8PERSOn v. 
Dominion Tobacco Co., [1023] A. C. 700 ; 92 
L. J. P. (!. 100 ; 129 L. T. 771, P. C. 

183. .] - -First pltfs., who were 

manufacturers of G. W. K. motor-cars, made with 
second pltfs., who were manufactm*ers of “ Bal- 
lon-ettc ” tires, an agreement which had the effect 
that all new G. W. K. cars were to be fitted with 
” Bal-lon-ette ” fires wJienever the cars were 


exhibited. Under the agreement the tires were 
supplied to first pltfs. at reduced prices but were 
to be sold by them only as part of a new car. 
Fiist piths, sent to an exhibition two of their 
cars duly fitted with ” BaMon-etto ” tii’es, & on the 
night before the opening defts., wlio were the manu- 
facturers of Dunlop tires, removed the “ Bal-lon- 
otte ” tires tt substituted Dunlop tires, although 


they were aware of the agreement between first 
& second pltfs. In an action by first & second 
pltfs. against defts. the jury awarded damages to 
both sets of pltfs. On further consideration of the 
q'^jcgGon whether second jiltfs. had any cause of 
action ; — Held : judgment must be entered for 
both sets of pltfs., since defts. had knovtingly 
cQ^^imitted a violation of second pltf. s legal rights 
by interfering, without any justification, with the 
contractual relations existing between first & 
second pllfs.~G. W. K., I.td. v. Dunlop Rubber 
Co., Ltd. (1920), 42 T. L. R. 376 ; on appeal, 42 
T. L. R. 693, C. A. 

154 .^ Sufficiency of justification.] 

Read v. Friendly Socii^ty of Operative, 

Sn'nKRAlASONS OF ENGLAND, IRELAND & WALES, 


No. 170, ante. .j j t 

435 , Nature of contract considered.] — 

National Phonograph Co,, Ltd. v. Edison-Bell 
Consolidated JPhonoqraptt Co., IjTd., No. 177, 


ante. 
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Tort. 


Sect. 10. — Procuring tortioua act : Suh-sect. 2. Part 
111. Sects. 1, 2 (fc 3 t Sub-sect. I, ] 

186. — Whether contracts of em- 
ployment & other contracts distinguishable.] — 

Ticmperton V. Russeul, No. 170, ante. 

187. .] — LUMLEY V. GYB, 

No. 160, ante. 


188. .] — Qu. : whether it is 

an actionable wrong to induce a party to a contract 
other than a contract of employment or of an 
analogous nature to commit a breach thereof. — 
Long v. Smithson (1918), 88 L. J. K. B. 223 : 118 
L. T. 678, D. C. 

Annotaiion ; — Mentd. Said v. Butt, [1920] 3 K. B. 407. 

180. Persons interfering not acting 

knowingly or lor own ends.]— Grantees of the right 
of lotting for exhibition a certain film agreed to 
let the fum to the proprietors of the theatre for on 
agreed sum.^ The licencing authority gave notice 
to the proprietoi’s of the theatre that they objected 
to the exhibition of the Jflhu. In an action by the 
grantees against the licencing authority for 
interfering with their contractual rights without 
just cause or excuse : — Held: even, if the condition 
was unreasonable & void, the grantees had no 
cause of action, inasmuch as there was no evidence 
that the licencing authority knowingly or for their 
own ends induced the licencees to commit an 
actionable wrong. — Stott v. Gamble, [1016] 2 
K. B. 604 ; 86 L. J. K. B. 1760 ; 116 L. T. 300 ; 
80 J. P. 443 ; 32 T. L. R. 579 ; 14 L. G. R. 709. 

Breach of contract by servant.] — See 

Master & Servant, VoI. XXXIV., pp. 107-171. 
Nos. 1299-1341. 

190. Procuring termination of contract— Whether 
actionable — No unlawful means employed.] — 
Allen v. Flood, No. 35, ante. 

191. ,] — It is part of the common 

law that a person may noldnduce another’s servant 
to break his contract of service. Allen v. Flood, 
No. 35, ante, shows that it is not wrong to induce 


a servant to leave his master’s employment pro- 
vided that the servant commits no unlawful act 
in leaving his master’s service (Ohannell, J.). — 
Taylor v. Cambridge Gazette Co., Ltd. & 
Kilneb (1898), 42 Sol. Jo. 882. 

192. Effect of malice or unjustifiable 

purpose.] — If a person who, by virtue of his 
position or influence, has power to carry out his 
design, sets himself to the task of preventing, & 
succeeds in preventing, a man from obtaining 
or holding employment in his calling, to his injury, 
by reason of tJ^eats to or special influence upon the 
man’s employers, or would be employers, & the 
design was to carry out some spite against the man, 
or had for its object the compelling him to pay a 
debt, or any similar object not justifying the acts 
against the man, then that person is liable to the 
man for the damage consequently suffered. The 
conduct of that person would be, in my opinion, 
such an unjustifiable molestation of the man, such 
an improper & inexcusable interference with the 
man’s ordinary rights of citizenship as to make that 
person liable in an action (Romeb, Ij.J.). — Giblan 
V. National Amalgamated Labourers’ Union of 
Great Britain & Ireland, [1903] 2 K. B. 600 ; 
72 L. J. K. B. 907 ; 89 L. T. 386 ; 19 T. L. R. 708, 
C. A. 

Annotations : — Consd. Valentine v. Hyde. 11919] 2 Ch. 129 ; 
Hodges V. Webb, [1920] 2 Ch. 70. Redd. Pratt v. British 
Medical Assoen., [1919] 1 K. B. 211 ; Ware & Do Frevllle 
V. Motor Trade Assoon.. [1921] 3 K. B. 40. Mentd. Alrey 
V. Weiffhm (1905), 49 Sol. .To. 279 ; Conway v. Wade. [1908] 
2 K. B. 814 ; Malcjolra Brunker v. Waterhouse (1908), 24 
T. L. R. 854 ; Davies v. Thomas, [1920] 1 Ch. 217 ; wmo 
V. Riley, [1921 ) 1 Ch. 1 ; Sorrell v. Smith, [1925] A. C. 700. 

193. Preventing person from entering Into con- 
tract — Whether actionable — No unlawful means 
employed.] — Allen v. Flood, No. 35, anfr. 

194. Effect of malice or unjustifiable 

purpose.] — Gibian v. National Amalgamated 
lABouRERs’ Union of Great Britain & Ireland, 
No. 192, ante. 

Trade disputes.] — See Trade k Trade Unions. 


Part III. — Remedies for Tort. 


Sect. 1.— IN GENERAL 

195. Alternative remedies — Effect on right to 
bring action — Statutory right to penalty.] — As far 
as the public wrong is concerned, there is no remedy 
but that prescribed by the Act of Parliament. 
There is, however, beyond the public wrong, a 
special & particular damage sustained by pltf. by 
reason of the breach of duty by deft., for which he 
has no remedy unless an action on the case at his 
suit be maintainable ; & the question is, whether 
the penalty annexed to the offence concludes pltf. 
who has sustained a s|jecial <te particular damage, 
jiB well as the public, though no part of the penalty 
is payable to him. If the performance of a new 
duty created by Act of Parliament is enforced by a 
penalty, recoverable by the party grieved by the 
non-performance, there is no other remedy than 
that given by the Act, either for the public or the 
private wrong ; but, by the penalty given in the 
Act now in question [7 &; 8 Viet. c. 112], compensa- 
tion for private special damage seems not to have 
been contemplated. The penalty is recoverable in 
case of a breach of the public duty, though no 
damage may actually have been sustained by 
anybody ; & no authority has been cited to us, nor 
are we aware of any, in which it has been held 
that, in such a case as the present, the common 
law right to maintain an action in respect of a 


special damage resulting from the breach of a 
public duty, whether such duty exists at common 
law or is created by statute is taken away by reason 
of a penalty, recoverable by a common informer, 
being annexed as a punishment for the non- 
performance of the public duty (Lord Oampbet.!., 
G,.T.). — Couch v. Steet^ (1864), 3 E. & B. 402 ; 
2 0. L. R. 940 ; 23 L. J. Q. B. 121 ; 22 L. T. O. S. 
271 ; 18 .Tur. 615 ; 2 W. R. 170 ; 118 E. R. 1193. 

Annotations ; — Consd. Wilson r. Merry (18G8), L. R. 1 So. & 
Dlv. 329 ; Atkinson v. Newcastle Waterworks Oo. ("IStT), 
2 Ex. D. 441 ; Slmmonds v. Newport Aberoaru Block Vein 
Steam Coal Oo., [1921] 1 K. B. 61 G. Refd. Cosawell v. 
Worth (185G), 25 L. J. Q. B. 121 : Bortonshlll Cool Co. v. 
Reid, Same v. M'Qulre (1858), 22 J. P. 660 ; Brecon Corpn. 
V. Edwards (1802), 0 L. T. 293 ; Young v. Davis (1862), 
7 H. & N. 700 ; Handley v. Moffat (18^), 21 W. R. 231 ; 
Jones V. Stanstead, Shofford & Chambly Railroad Co, 
(1872), 8 Moo. P. 6. C. N, 8. 312 ; Pickering v. James 
(1873), L. R. 8 0. P. 489 ; Gorrisr. Scott (1874), 48 L. J. Ex. 
02 ; Thorley v. Glossop (1876), 34 L. T. 169 ; Robertson v. 
Amazon, Tug & Lighterage Co. (1881), 7 Q. B. D. 698 ; 
Melllss V. Shirley & Freemantle L. B. of Health (1886), 
64 L. J. Q. B. 408 : R. v. Hall, [1891] 1 Q. B. 747 ; (Jowley 
V. Newmarket L. B., [1892] A, C. 345 ; Pictou Muniolpolity 
V. Goldert, [1893] A. 0. 524 : Thompson v. Brighton Corpn., 
Oliver V, Horsham L. B., [1894] 1 Q. B. 332 ; Saunders v. 
Holborn District Board of Works, [1895] 1 Q. B. 64 ; 
Mf^Ure V. Liverpool Corpn. (1006). 92 L. T. 374 : Dawson 
w, BIngley U. O., [1911] 2 K. B. 149; Neville t>. London 
Express Newspaper, [1019] A. 0. 868 ; Hemrolng* v. 
Stoke Pogos Golf Club, [1920] I K. B. 720 ; R. v. Marsh- 
Ijiad, Smeeth A Fen District Oomrs., [1920] 1 K. B. 166. 
1. A.-G. V. Radloff (1864), 10 Exoh. 84. 
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Pabt III. — ^Remedies for Tort. 


196 . Abatement of injury.] — 

Kanhaya Lal V. National Bank of India, No. 
199, post. 

197. Statutory right to compensation — Non- 
existence of special tribunal — Right to assessment 
by High Court.] — Where a right is given by statute 
to do acts causing damage to other persons’ pro- 
perty, subject to the payment to such peraons of 
compensation, & the statute provides a special 
tribunal for assessing the amount of compensation 
if such tribunal becomes non-existent, a person 
whose property has been damaged by the exercise 
of the statutory right is entitled to have the amount 
of compensation assessed in the High Ot. of J ustice. 

By a local Act, the predecessors in title of defts. 
were empowered, as undertakers of the river 1). 
navigation, to clear, scour, & deepen the river, & 
to lay dredgings taken from it on the banks or 
lands adjacent to the places where the same should 
be taken out, giving satisfaction to the owners of 
such lands for any damage thereby occasioned. 

The Act appointed a number of persons, therein 
named, as comrs. for settling, dotorminiag & 
adjusting in manner thereafter mentioned all 
matters of dilTerence between the undertakers & 
t/hoir successors & the owners of adjacent lands, & 
provided that such comrs. should have power to 
determine w’hat satisfacticin such landowners 
should have for the damage done to their lands by 
the exercise of the statutory powers given to the 
undertakers. 


wliich they had thus caused him to do (Lord 
Moulton). — Kanhaya I/AL v. National Bank 
OP India (1913), 29 T. L. B. 314, P. 0. 

200. .]— I tliink I should not be 

exaggerating if I said that in ninety nine coses out 
of eveiy hundred where people choose instead of 
having their rights declared by the ct. to act upon 
what they suppose to be their rights & to injure 
property or commit acts of violence of any kind/ 
they will And that they will have to suffer for it 
(Neville, J.). — Hope v. Osborne, [1913] 2 Oh. 
349 ; 82 L. J. Ch. 457 ; 109 L. T. 41 ; 77 J. P. 317 ; 
29 T. L. B. 600 ; 11 L, G. B. 825. 

201. Right to exercise of other remedies not 

thereby affected.] — Kanhaya liAx v. National 
Bank op India, No. 199, ante. 

Abatement of nuisance generally.] — See Nui- 
sance, Vol. XXXVI., pp. 202-206, Nos. 433-470. 

Tree growing against wall.] — See Aoricultubb, 
Vol. II., p. 65, No. 411. 

Nuisance on party wall.] — See Boundaries, 
Vol. VII.. p. 299, No. 229. 

Interference with rights of common.] — See 

Commons, Vol. XI., pp. 40, 48, 49, Nos. 642, 
094-715. 

Disturbance of easement.] — See Easements, 
Vol. XIX., pp. 182, 183, Nos. 1323-1336. 

Obstruction of navigable river — By fishery.] 
Sec, FisiiiiRTES, Vol. XXV., p. 37, No. 356. 

Nuisances on highways.] — See Hiohways, Vol. 
XXVI., pp. 448-450, Nos. 1639-1662. 


The Act empowered any fifteen or more comrs. 
assembled together to elect new comrs. in the 
places of any comrs. who should be dead or refuse 

to act. n T o 

All the original comrs. were dead, & no comrs. 
appointed in their places, if any, were in existence : 
— Held : a landowner whose land had been dam- 
aged by the exercise by defts. of the statutory 
power to lay on his land tilings taken from the river 
was entitled to liavc the amount of compensation 
foT* such damage assessed in an action. BEN'r^Y 
'IK Manchester, Hheffield & Lincolnshire By. 
Go., [1891] 3 C’h. 222 ; 00 L. J. Ch. 641 ; 66L.T,22. 

Annoialions — Reid. Svanaca Corpn. v. Hiirpur, 111)12] 3 
K. B, 493 ; Central Control Board, Li(iuor I rank i-. 
Cannon Bre\Nery Co,, fl9191 A. C. 744. 


Sect. 2. — ABATEMENT. 

198. Right of Injured party to personal redress— 

Confined to performance of lawful acts.] — ^Al- 
though the law allows you, if you are attacked with 
force to defend yourself by using force m return, 
vet you cannot inflict a wrong of a different 
character (Poid.oc’K, C.B.). Ibottson v. Peat 
(1865), 3 H. & 0. 644 ; 159 E. j .sub vovt. 

Ibbotson V. Peat, 6 New Bep. 124 ; '>4 L. 

118 ; 12 L. T. 313 ; 29 J. P. 344 ; 11 Jur. N. S. 

394 ; 13W. B. 691. ^ ^ 

AnnoUdion .-—Reid. Allen v. Flood, [189S] A, C. 1. 

199 . .]_Applt.’8 mill having been, as 

he alleged, wi’ongfully attached by resps^^, applt. 
paid under protest the sum claimed, & thereafter 
sued for a return of the money so paid : 

although the payment under protest of the sum 


interference with his property, it was an 
tary payment produced by coercion & appit. was 
entitkd to maintain an action for its . i 

A wrongful interference with pltf. s 
enjoyment of his own property 
was clearly entitled to rid himself 
interference by any lawful means 
affecting his right to hold defts. liable 


Sect. 3.— ACTION FOR DAMAGES. 

Sub-sect. 1. — In General. 

202. Parties to illegal agreement— Injury to one 
party arising out of Illegal transaction — No rignt oi 
action against other party.] — One of two parties to 
an agreement to suppress a prosecution for felony, 
cannot maintain an action against the other, lor 
an injury arising out of the transaction in which 

they have both been illegally a f*- v^oA 

A declaration in case stated that B., ooix., naa 
charged G. with embezzlement ; that it ™ 
agreed between B. A., pltf., that B. 
attain from prosecuting G., & that, m considera- 
tion thereof, G. should draw, & A. 
a bill of exchange, & that G. 

same to deft. The d^'claration then went on to 
aver that a bill was drawn, accepted, & indorsed to 
B. pumuant to tliis corrupt & illegal agreement ; 
that B well knowing the illegal nature of the 
toaLction, & that A. was not liable at law to pay 
the amount of the biU, & that there was no reasonable 
OT pSble c»..seto; suing Wm thei^n, consp^ 
^th U., a pauper, that the bill should be indorrod 
to U & that D. should sue A. upon the ^ 

OI i). • *Kw->nrrh the illegal transaction to 

whirhe ScU wae a P-^rty, the action would not 

f rSri25 f 1%E. ■ 

3uh nowi. Finan 7^ Nicholi^, 10 ^ 


& May «. Brown. DoerJnff. MoNab.U892]^Jl^ 

Farmers’ e. ^1“®' f ^ . Whitmore v. Farley (1880L 
„ Jodo, ( 18 | 1 ). 11 . 0 ;“^,”’ i.'T-Slege ol Ambulano. fe 

Harrison, tl925>2 K. B. 1. 

Joinder of parties.]— Practice. 
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Sect. 3. — Adion for damages : Suh-aeds. 1, 2 & 3. 

Seda. 4, 5 6. Pari JV.] 

Discovery.] — See DiscoviniY, Vol. XVIII., 
p. 239, No. 1821. 

Payment into court.] — See Phactice. 

Proceedings In county court.] — Sec, qetierally. 
County Courts, Vol. XIII., pp. 441 et acq. 

Remitted actions.] — See County Courts, 

Vol. XIII., p. 484, Nos. 340-343. 

— Appeal.] — See County Courts, Vol. 
XIII., p. 625, Nos. 751-754. 

Torts committed abroad.] — Sec Confijct op 
I^ws, Vol. XI., pp. 344-347, 409-413, Nos. 
314-337, 773-799. 

203, Right to damages — On failure to prove 
special damage.] — The principle ordinarily appli- 
cable to actions of tort is that pltf. is never pre- 
cluded from recovering ordinary damages by reason 
of Ids failing to prove the special damage ho has 
laid, unless the special damage is the gist of the 
action. — ^Mudiiun Mohvn Doss v. Ookul Doss 
(1866), 10 Moo. Ind. App, .503 ; 19 E. H. 1085; sub 
7iom. Mudun Moiiun Doss v. Gokul Doss, 14 W. 11. 
690 ; sub nom. Doss v. Doss, 14 L. T, 646, P. C. 

204. Assignability of damages— “ If & when 
recovered.”] — Mrs. G. was pltf. in an action against 
H. for false representation, was also pltf. in the 
present action against deft, for slander. Mrs. G., 
bc'ing at the time largely indebted to her husband, 
on May 21, 1910, executed in his favour a deed of 
assignment, whereby, after reciting that ho had 
requested her to give him further security which 
she had agreed to do, she assigned to him “ all that 
the interest, sum of money, or premises to which 
she is or may become entitled under or by virtue 
of any verdict, compromise, or agreement which 
she may obtain, or to which slio may become party 
in or consequent upon the said action or othenvise 
howsoever, under or by reason of the same, to 
hold the same . . . subject to redemption on pay- 
ment of all moneys due to him.” Subsequently 
the action brouglit by Mrs. G. against 11. was 
dismissed with costs amounting to £218 but the 
action brought by Mrs G. against deft, resulted in 
a ver(hct for pltf. for £200 with costs. IT. there- 
upon instituted garnishee proceedings against deft, 
to attach the amount of damages recovered by 
Mrs. G. in satisfaction of the costs due to him in the 
first action, & in these proceedings IMrs. G.’s 
husband also claimed to be entitled to those 
damages imder the eisaignment from his wife to 
him ; — Held : the assignment was made for good 
consideration & was not an assignment of a mere 
expectancy, or of a cause of action, but was an 
assignment of property, that is, of the fruits of an 
action as «Sc when recovered, it was consequently 
not void under 13 Eliz. c. 5 . — -Oleog r, Bromusy, 
[1912] 3 K. B. 474 ; 81 L. J. K. B. 1081 ; 106 L. T. 
825, 0. A. 

Annotations : —"Eieli. German r. Yates (191 r)), 32 T. L. R. 
.'i2 ; Hambleton v. Rrowm. [1917] 2 K. B. 93 ; Hoswek v. 
Robins (1918), 62 Sob Jo, 520 ; EJlls v. Torrlnjfton, [1920] 

1 K. B. 399 : lie Lloyd’s Furniture Palace, Eva^is r. 
Lloyd’s Furniture Palace, [192.5] Ch. 8.53. Mentd. Re 


Cozens, Green r. Brisley, [1913] 2 Ch. 478 ; Wells v. Wells 
(1914). SO T. L. R. 437 ; County Hotel & Wine Co. v. L. & 
N. W. Ry., [1918] 2 K. B. 251 ; Denny’s Trustee v. Denny 
& Warr, [1919] 1 K. B. 683. 


Hub-sect. 2. — Assessment op Damages. 

See, ge?ierallg, Damages, Vol XVII., pp. 166-179, 
Nos. 608-833. 

205. Effect of impossibility of accurate estimate.] 

— Where a wrong has been committed , the wrong- 
doer must suffer from the impossibility of accu- 
rately ascertaining the amount of damage. 

Tlierefore where an account of the equitable 
waste committed by a tenant for life was directed 
to be taken against his exors, wiiich it was found 
impossible to take accurately, & the master had 
arbitrarily charged the exors., his report was sup- 
ported. — L eeds (Duke) r. Amherst (Earl) (1860), 
20 Beav. 239 ; 15 L. T. O. S. 120 ; 62 E. R. 596. 

206. Several defendants — One more guilty than 
others.] — G regory v. Ootterelt. (1862), 1 E. 
B.360; 22L. J. Q. B.217 ; 17 .Tur. 625 ; 118 E.R. 
470 ; on appeal (1866), 6 E. &. B 571, Ex. Ch. 

Annotations : — Mentd. Boulton v. Reynolds (18.59), 29 
L. J. y. B. 11 : SallHbnry v. Gladstone (1869), 6 Jur. N. S, 
309 ; Toms v. Wilson (18G2), 4 B. & S. 442 ; Burton v. Lo 
Gro3(1804), 34 L. J. CJ. B. '.U ; IJai?firov. Wbltohead (1892), 
66 L. T. 815 ; Baker v. Wicks (1904), 73 L. J. K. B. 410, 

207. New trial — Inadequacy of damages.] — In 

actions for torts there is no inexorable iiilc pre- 
cluding the granting of a new trial on the ground 
of inade(]uacy of damages ; but if the smallness of 
damages shows that tlie jury have made a com- 
promise a now trial will be granted, such a case 
being in eliect as if tlie 3 ury h.ad been discharged 
without a verdict. — F alvey r. Stanford (1874), 
L. li. 10 Q. B. 54 ; 44 L. J. Q. B. 7 ; 31 L. 'J'. 677 ; 
23 W. R. 162 ; sub nom. Flavey v. Stanford, 
39 J. P. 134. 

Damages, Vol. XVII., pp. 171-176, 
Nos. 754- 783, 800. 

Damages assessed once & for all.) — See 
Damages, Vol. XVII., pp. 87-91, Nos. 59-91. 

Libel.] — See Libel A Slander, Vol. XXXIT., 
pp. 164-180. 


Sub-sect. 3.— Costs. 

Action remitted to county court.] — Sec County 
Courts, Vol. XIIT., pp. 491, 402, Nos. 418-420. 
Action In High Court.]— *S’6'e Practice. 


Sect. 4.— ACTION FOUNDED ON CONTRACT. 
Right to sue for on waiver of tort.] — See 

Nos. 219-225, post, A, generally, Contract, Vol. 
XII., pp. 555-507. 


Sect. 6.— INJUNCTION. 

See, gc7icraUy, Injunction, Vol. XXVIII., pp. 
355 et seq. 


Sect. 6.— FELONIOUS TORTS. 

See Action, Vol. I., pp. 60-60, Nos. 490-545. 


PART III. SECT. 3, SUB-SECT. 2. 

205 i. Bffect of impossibilUu of ac- 
curate estvmaic .] — Damages are not 
usually awardable under the express 
head of “ mental anxiety ” but in all 
oases in which damapro arises from a 
tort, as distinguished from a broach of 
contract, the ots. In awarding damages 
are not compelled to estunato the 
damage too precisely, but are at 
liberty to give damages which may 
effectually protect the injured parly 
a nmetltlon of the vrong. — 
PemooKH Horsein V. FtTzun Hosbkin 
(1869), 1 N. W. 292.— IND. 


g. Distinction between principles in 
dainagcs auxirdcd for tori «£.• for Irreach 
of contract .] — Though the rule Is the 
same in actions on contract as lu tort, 
viz., that the damages which pltf. Is 
entitled to must result directly from 
the wrongful act of deft. & that no 
claim con be made to damages which 
are only too remotely oonneoted with 
It, there may bo differences in the 
application to actions on tort of this 
basic principle which Is common to 
both kinds of actions ; In a contract 
•It Is the duty of pltf. as a prudent 
man to take measures to reduce the 


damages as far as possible, for a 
breach of contract consists in deft.’s 
failure to do a certain act that ho Is 
bound to do, & it would bo quite 
open to pltf. to take other rnoasmvs 
to obtain the result ho expected from 
deft.’s performance ; a tort, on the 
other hand, may consist In deft.'s 
failing to do an act which ho Is hound 
to do or In doing one which ho ought 
not to do or In preventing pltf. from 
doing an act which he is entitled to 
do. — Kabibabavana Qowd v. Veera- 
BHADRAPPA (191S), I. L. R. 36 Mad. 
680.— IND. 
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Part IV. — Defences to Actions of Tort, 


208. Act of God — What amounts to — Something 
In opposition to act of man.] — What is the act of 

God? I consider it to mean something in 
opposition to the act of man (Lord Mansfield, 
O.J.). — Forward v. Pittard (1785), 1 Term Ren. 
27 ; 99 E. B. 953. 


.innotoifons Clonsd. Nugent v. Smith (1870), 1 C. P. D. 
423. ReW. Duft V. Budd (1822), 6 Monro, C. P. 4011; 
Blordot V. Hall (1828), 1 Moo. & P. 501 ; lUeliards r. 
L. B. S. O. Ily. (1849), 7 (J. B. 839 ; L. & N. W. lly. 
V. Hudson, [1920J A. C. 324. Mentd. Smith v. Homo 
(1818), 8 Taunt. 144; Jte Webb (1818), 2 Moore, C*. 1*. 
600 ; Cairns v. Robins (1841), 10 L. J. Ex. 452 : Liver 
Alkali Co. V. Johnson (1844), L. K. 9 Exch. 338 ; Hill 
V. Scott (1895), 04 L. J. Q. B. 035. 


209. — Natural necessity.] — The act 

of God is natural necessity, as wind & storms, 
which ai'ise from natural cau.ses, & is distinct from 
inevitable accident (Lord Mansfifj.d). — Trent A 
Mersey Navigation Co. v. Wood (1785), 4 Doug. 

K. B. 280 ; 99 E. B,. 884. 

210. ■ — — Illness.] — I tlxink, primd facie, 

illness is to be attributed to the act of Go(l 
(Cleasby, B.). — K V. Baschen (1878), 38 

L. T. 38 ; 8uh 7wm. K. v. B., 42 J. P. 264. 

Ayinotaiicms .'“-Mentd. Loates v. Maple (1903), 88 Jj. T. 288 ; 
Nihlott V. Mid. Ry. (1907). 96 L. T. 462. 


— -— .] — See Carriers, Vol. YIII., p. 21, 
Nos. 11(J-113 ; Negligence, Vol. XNXVI., pp. 
100-103, Nos. 670-083. 

.) — See Gmiriers, Vol. VIII., j). 21, Nos. 

107-109 ; C'oNTRACT, Vol. XU., pp. 371-373, 
Nos. 3087-3098 ; Negligence, Vol. XXXVI., 
pp. 103-100, Nos. 084-700 ; Nuisance, Vol. 
XXXVL, p. 220, Nos. 015, 010; A Particuiar 
Titles passim. 

Act of Stale.]— >SVe Pi'blic Authorities, Vol. 
XXXVIII., pp. Nos. 1-70. 

211. Bankruptcy — Tort against estate of pro- 
visional assignee.] — Qu. : whether the assignees 
of a bankrupt can sue in tort for a tort committed 
against the estate of the provisional assignees. — 
Frken V. Cooper. (1815), (5 Taunt. 358 ; 2 Marsli. 
69 ; 128 E. 11. 1073. 

212. Right of action to enforce arbitration 

award — Award of damages for personal tort.j- 

An action for an illegal arrest was referred, the 
costs of the reference being in the arbitrator’s 
discretion. The award directed that final judg- 
ment bo entered for i)ltf., with £50 damages, A 
gave him the costs of the reference & award. 
The arbitrator had no authority to direct judgment 
to be entered, & for this excess the award was 
remitted to the arbitrator, wlio, in a second award, 
recited that he had made a former award, that it 
had been referred back, & gave pltf. the same 
damages & costs of the reference A award, A also 
the costs of the amended award. After the firs! 
award pltf. became insolvent. The vesting order 
was made after the reference back, A a few days 
before the second award : — Held : the action being 
for a personal tort, no right could pass to the 
assignees until the matter was adjudicated on, 
which could not be said to have been done until 
the second award ; A as this award was not made 
until after the vesting order, the title of pltf. would 
be good, unless the assignees interfered, which 
they had not done. — Brearcy v. Kemp (1855), 3 


O. L. B. 1259 ; 24 L. J. Q. B. 310; 3 W. B. 
675. 


What causes of action In tort pass to trustee.] 

— See Bankruptcy, Vol. pp. 972-974, Nos. 
7900-7975. 

Effect on actions by & against bankrupt.] — 

See Bankruptcy, Vol. V., pp. 997-1017, Nos. 
8131-8301. 

Common employment .] — Sec Ma.ster. A Ser- 
vant, Vol. XXXIV., pp. 207-220, Nos. 1097-1824. 

Contributory negligence.] - NEiiLiurzNCE, Vol. 
XXXVI., pp. 109-122. 

Death — Death of plaintiff. j—Nrc Executors, 
Vol. XXIII., pp. 295 29S, Nos. 3.005-3030. 

Death of tortfeasor.]-- *SVr b’XKcu j tms, \'ul. 

XXIV., pp. 010-051, Nos. 0720-0771. 

Negligence causing death.]— .svr Ni'iiLi- 

GENCK, Vol. XXX VT., pp. 127-142. 

218. Justification.] - Arlen r. Flood, No. 35, 
atile. 


— .] — Sec. alsv, Nos. 180-181, aide. 

Protection of person or property.] — See Lame, 
Vol. XXV., pp. 300, 303, 301, Nos. 101, 121 120 ; 
Nuisance, Vol. XXXVL, pp, 191, 192, 219, 220, 
Nos. 323 330, 008-()l 1 ; Tkkspabs. 

214. Release - Accord & satisfaction.] — In all 
cases where nothing but amends are to bii 
i-ecovercd, a concord w'itli an oxccnticm thereof is 
a good i)lea. -Andigow r. Doughev (1552), 1 
Dyer, 75a ; 73 E. |{. 100. 

uinvotationH — Retd. Aldcn r (J()05), ('lo. .Lie. 99 ; 

l’<‘to c. C]\('cv (1 (in ), 2 Rrowul 1 ‘JH ; ThoinpHon r. Percival 
(1834), 5 JL A Ad. 925 ; .Sibrcc r. 'Piii.p (1846), 15 M. A W. 
23. Meatd. Thoi-po v T)n>i]»( (]7<)1), I Siiik. 171 , Lj Ui 
V. Ault (1852), 7 E\<‘h. 669 ; Di n v r. I’eek (1889), 1 Meg. 
292. 


- — Release by acceptance of payment.] - Sec 
Gontract, Vol. XIL, p. 490. Nos. 4019-1059. 

Release to joint tortfeasors.] - See Bart II., 

Sect. 8, sub-scct. 0, ante. 

Statutory authority— Electric lighting.] — Nec 
Electric Limj’riNu, WO. XX., t'P- 209-213, Nos. 


02-84. 

Gas.]— NVe Gas, Vol. XX pp. 182-488, 

Nos. 71-101. 

Highways.] — See IIioiiways, \'oI. XXX'I., 

pp. 404—413. Nos. 1207—132.5. 

Railways.] — See It \tl5VAYs, Vol. 

XXXVIII., pp. 3.15, 351, Nos. 531-597. 

Sewers. I — See Sewers, ^’ol. XU., pp. 27, 


28, Nos. 217 222. 

Tramways.] —See Tkam5yays A TjIght 

ItAILW'AYS. 

Water supply .] — See VXtkr Supply. 

1 . - See, Pi'BLKJ Authorities, Vol. 

VXXVUI., T>p. 22-32, 58-98, 101-130, Nos. 
L22-191, 3.38-711, 725-998; A I’articular 

PlTLES pa.S.SHH. , . u T 

Statute of llmitatlons—When time begins to run.] 
-See Limitation of Actions, Vol. XXXIl., 
>p. 310-345, Nos. 230-270. 

Limitation under Public Authorities Pro- 

ection Act, 1893 (c. 61).] — Nec Public 

■w » 1 A '"T T T X ♦A ■* 




Limitation of Actions, Vol. 


Nos. 725-998. 

I _ ^ 

XXXii., pp. 524-527, Nos. 1802-1820. 
Waiver & consent .] — See Part V., post. 


PART IV. 

h. Release executed in hospital — 
Alleged fraud or undue influence — 
Mental condition of plaintiff .] — Abkijcs 

J. — ^VOL. XLII. 


Gkand Trunk Co. (1913), 
W. K. 456 ; 5 O. W. N. 462 ; 
L. H. 789.— CAN. 


25 

14 


k. Representative capaeilg.] — It L 


0 defence for an action for tort that 
eft. aetf'd In a reprettcntatlvo capacity 
; at the inatlgatlou or dlrectfpn of 
thers. — Mtotsano v. Makuobi, [1910] 

1 T> n flo c aF 


s s s 
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Tort. 


Part V. — Waiver and Consent. 


Sect. l.—WAIVER. 

215. Whether tort may be waived — Without 
accord & satisfaction — Or release by deed.] — 

Where a wrongful act has been completed without 
the knowledge or assent of the partj' injured, 
his right of action is not ordinarily barred by mere 
submission t<o the injury, or even by a voluntary 
promise not to seek redress, some conduct 
amoimting to release or accord & satisfaction must 
be shown ; although, on account of laches, jelicd 
may be refused under special circumstances. 

A right of action has vested . . . whicli at all 
events as a general rule, cannot be divested 
without accord & satisfaction or release under seal 
{per Cur.). — T)e Bussciie v. Alt (1878), 8 Ch. I). 
286 ; 47 L. .1. Ch. 681 ; 68 1.. T. 370 ; 6 Asp. 
M. L. C. 584, t'. A. 

A'linotatumK :~Coxis6.. Northuml)t'Hand r. Uciwinan (1S87), 
.'56 L. T. 773. Refd. lUako r. Calc (188.')), 31 Cb. 1>. 196 ; 
Alloard iJ. .siclnuor (18S7), 36 Uh. D. 145 ; Harris V. Elat. 
Motors (1906), an T. L. li. 5.')6 ; Z?r Joicoy, Jolccy u. 
Elhot. rUM.'jJ 2 Ch. 115; Jones (Hollowaj-) t\ Wood- 
hoiisc, [1923] 2 K R. 117. Mentd. Uopperell, I’oi)por<'Il 
r. Chainlterlaln (1879), 27 W. R. 410; d’ho Fanny, The 
Mathilda (18H3), 48 Iv. T, 771 ; Mejorstein a. Eu.slein 
AKoney C<». (188.5), 1 T. L. It. .50.5 ; Rowell & Thomas r. 
Evan, .Tones, [190.5] 1 K. H 11 ; Keen r. Moai, [19201 
2 Ch. 574. ; Piager v. Rlalspiel, Stainit fc Heaeoek, [1921] 
1 K. B. .566 ; Tarn Seanlan, Nielsen, Anderson r 
Colltns, Muller (Londoxi) v. Lethem, Same v. 1. K. Comrs., 
[1928] A. C. 34. 

216. .j- To say that a claim is t o 

be waiv’od is incorrect. If a right has accrued 
it must be released or discharged by deed or 
upon consideration (Lord S(tmner). — Ati.antic 
Hhipping & Trading Co. v. Dreyfus (D.) & Co., 
[19221 2 A. 0. 250; 91 L. ,T. K. B. 516; 127 
L. T, 411 ; 68 T. L. R. 564 ; 15 A.sjl M. T.. C. 566 ; 
27 Com. Cas. 611, II. L. 

Afiiwiaiions : — Refd. Ford v. Compagnie Fiirncss (Frntico), 
[1922] 2 K. B. 797 ; Reed n. Page. & East, [1927] I K. B. 
743. Mentd. Czarnlkow r. Roth. Schmidt. [1922] 2 KB. 
478 ; Idnnook r. Lewis 8c Peat, [1923] 1 K. B. 690 ; The 
flhrlstel Vinnen. [1924] P. 61. 

217. Right to waive tort — In favour of breach of 
contract — Necessity for contractual relationship 
between parties -& for tort to amount to breach of 
contract.] — A tort can only be waived in favour of 
a breacli of contract when either there were at- the 
time of the commission of the toil contractual 
relationships between the parties tSc the tort com- 
plained of was also a broach of contrac t, or when 
the same act or omission creates a position which 
brings the parties into 5vhat the party sufTering 
the wrong is entitled to regard as a contiactual 
relationship. In both these cases plif. may waive 
the toit A sue in contract (Bailhache, .1.). — 
Bristol Channel Steamers, Dtp. v, Ji. (1924), 
131 L. T. 008 ; 40 T. L. B. 560 ; 68 Sol. Jo. 771. 

218. Act or omission creating con- 

tractual relationship.] — Bri.stol Channel Steam- 
ers, Ltd. V. R., No. 217, ante. 

219. Right to waive tort — & sue for money had 
& received.] — If a man takes goods to which he 
has no right, & sells them, the owner may waive 
the tort, & recover the price for which they were 
sold in an indeMtaiua assumpsit for money had & 
received. — Lamine v. Dgrrell (1705), 2 Ld. 
Ra>Tn. 1216 ; 02 E. IL 303. 

AnnotatUms Bald. Noato v. Harding (1851), 6 Exch. 349 ; 
Arnold v. Cheque Bank, Same v. City Bank (1876), 1 
C\ P. D. 678 ; PhllUpB v. Homfray (1883), 24 Cb. D. 439. 


220. — -.] — Pltf. may waive a tort, 

bring an action purely of a civil nature, where it 
is for the benent of deft. — Feltham v. Terry 
(1773), LofEt, 207 ; 08 E. II. 613. 

Atmotalions : — Consd. Linden r. Hooper (1776), 1 Cowp. 
414. Distd. Blroh v. Wright (1786), 1 Term Rop. 378. 
Refd. Bennett V. Francis (1801 ), 2 Bos. & P. 650 ; Thurston 
r. Mills (1812), 16 East, 254. 

221. — .] — The cts. held [in Feltham v. 

Terry, No, 220, anie\ tliat on action was maintain- 
able for the clear money in deft.’s hands because 
pltf. might waive the tort He sue for the clear money 
really duo. I agree that he may do so (Bui-LER, .T.). 
- Birch v. Wright (1786), 1 Term Kep. 378 ; 99 
E. B. 1148. 

A n iuitaiiona : — Refd. PnlUiuey n. Warren (1801), 6 Ves. 73 ; 
Wheeler v. Keehlo (1914), Ltd., 11920] 1 Ch. 67 ; R. v. 
I'aulson, [1921] 1 A. C. 271. Mentd. Dorm d. Jaoklln 
V. ('artilght (1803), 4 East, 29 ; Cholmondoley r. Clinton 
(1820), 2 Jao. & w. 1 ; K. u. Horstmonceaux (1827), 7 
B. & C. 551 ; He Brindley, Ex p. Hankey (1829), Mont. 
Sc M. 217 ; Doe d. Fisher v. Giles (1829), 5 Bing. 421 ; 
Buckworth v. Simpson (1835), 5 Tyr. 344 ; Doo d. Chad- 
horn «. Green (1839), 9 Ad. & El. 658 ; Brj'dges v. Lewis 
(1842). 3 Q. B. 603 ; Doe d. Clarke v. Smaridgo (1845), 
7 y. B. 957 ; Standun v. Christmas (1847), 9 L. T. O. S. 
169 ; Blundell v. Drummond (1848), 14 Jur, 573, n. ; 
C’attley v. Arnold, Banks (). Arnold (1859), 1 .Tohn. & II. 
651 ; I'addlugton v. Willesden (1863), 1 New Rep. 435 ; 
R. V. St. Giles without Crlpplcgate, London (1863), 4 
B. & S. 50^ Do Niools v. Samiders (1870), 22 L. T. 661 ; 
Phillips r. Homfray (1883), 24 Ch. D. 439 ; Hi’m v. Hoard, 
[1912] 3 K. B. 181 ; A.-G. r. Do Keyser’s Royal Hotel, 
11920] A. C. 508. 

222. .|— T’ltf. would not have been 

bound to bring trover against him, but might have 
waived t-lie tort, A hrouglit an action for tlie 
money for which the goods were sold, wliicli was 
obviously Die subject of a sfxt-oll‘ (Lord Ellen- 
BOROUGII).— (AMPBELL V. 'I'llOMPSON (1816), 1 

stark. 490 ; 171 E. H. 539, N. P. 

Anuotahoiis ; — Refd. Atkinson r. .Stopht'UH (1852), 7 Exeh. 
.567. Mentd. Th<‘ Salaeia (1862), Lu.sh. 578. 

223. — — .]— One scrivener was indebted 

to deft., an atl orney, who had a lien on an indenture 
of lease relating to premises belonging to scrivener, 
as a security for his debt. A commission in bkpey. 
issued against scrivener, Ar an assignee being 
appointed, deft, acted as solr. to the commission. 
A petiti(7n was presented to supersede the com- 
mission, on tlie ground that there was no valid 
petitioning creditor’s debt, A deft., with notice 
of that fact, joined the assignee In an assignment 
of the lease to a purchaser, A out of iht‘ purchase- 
money tim a.ssignoe paid deft, the debt due from 
the bkpt., A also a part of the amount of his bill 
as solr. to the commission ; deft, al.so received, by 
the authority of the assignee, certain sums of 
money accruing from the rents of the premises, 
in part liquidation of tlie debts due to him ; after 
these facts occurred the commission was super- 
seded, A pltfs. wore appointed assignees under a 
new fiat which was issued : — Held : pltfs. could 
recover the sums received by deft, in an action 
for money liad A received, for by parting with the 
lease deft, was guilty of a conversion, A pltfs. 
were therefore entitled to waive the tort A sue in 
assumpsit. — Cl, ark v. OHiBERT (1836), 2 Bing. 
N. V. 643 ; 2 Hcott, 520 ; 1 Hodg. 347 ; 5 L. .1. 
a P. 61 ; 132 E. B. 135. 

Annotation ; — Refd. Cbinery v. Viall (1800), 5 H, & N. 288. 

224. .] — If a man’s goods are taken 

by an act of trespass, A are subsequently sold by 

5 29. -CAN. 

219 ill. .] — WniTCHEiX) r 

CoLVUi (1913), 23 W. L. R. 642 ; ( 
Bosk. L. 11. 214 ; 3 W. W. R. 1135 
10 D. L. R. 635.— CAN. 


PART V. SECT. 1. money had A received. — MoCullev v. 

219 i. Ilight to waive tort — sue for Waud (1863), 10 N. 13. R. (5 AIL) 506. 
money had dh received.]— The right to^ — CAN. 

waive a tort, & bring an action ex 219 11. .] — Flewellino v. 

contractu, applies only to actions for LAWnKNCE (1882), 21 N. B. H, 



Part V— Waiver aot Consent. 


995 


the trespasser, & turned into money, ho may 
maintain trespass for the forcible injury ; or, 
waiving the force, he may maintain trover for the 
wrong ; or, waiving the tort altogether, he may 
sue for money had <te received (IVjllook, C.B.). — 
Kodgers V. Maw (1846), 15 M. & W. 444 ; 4 
Dow. & 1j. 66 ; 16 L. .1. Ex. 137 ; 7 L. T. O. S. 
260 ; 153 E. E. 924. 

Annotation ; — Reid. A.-G, v. De KeyHci’h Iloyal Ilotel, 

A. C. 508. 

226. — ; — Pltf.’s mother had for some 

time received parochial relief ; but thei-e being 
ground t-o suspect that ht^r poverty was £<'igned, 
defts., an overseer & constable, went to her houM* 
for the purpose of searching for money. 'I’ho 
overseer alone ontoi’od, Ac found in a cupboard a 
sura of money, which he took away. A: it was 
subsequently paid into a bank by both defts. 
to their joint account. The money was proved to 
belong to X)ltf. : — Held : x>ltf. might waive the 
trespass, Ac recover the amount in an action against 
both defts. for money had Ac received to his use.— 
Neate V. IlAumNO (1851), (i hlxcl*. 349 ; 20 

L. .1. Ex. 250 ; 17 L. T. O. S. 80 ; 155 E. It. 577. 

Annotaiion Reid. Arnold r. Cheque Hank, rtaiuo v. Cilv 

Bank (1876), 1 (J. P. IJ. 578. 

226. .] —After the death of the sheriff, 

Ac before the appointment of Jus successor, the 
under-flheriJT sohl goods taken in execution before 
the death of the slierilT, Ac jiaid pai-t of the proceeds 
to the execution creditors, but died before paying 
over the balance. The execution creditors, more 
than six months after tiie <ieath of the under- 
sherill or their entering upon the administration 
sued his (‘xoi’s. for negligence A; ('xtoilion in the 
under-sheritT, A: also for money had Ac received 
HeM : an action for money had A: received would 
lie against the exors. of the undei-sheritl A the 
action for money had A: recei^ ed not requiiing 
the same evidence to siqipoTt it as tJic* action for 
tort, might li<‘ brought altliough the tort had not. 
been waived.— fJEOUCESTEnsiiiiiP: Bvnking (’o. r. 
lOiiWARDS (1887), 19 Q. B. D. 575 ; 56 .1. Q. B. 

511 ; 35 W. E. 842 ; affd., 20 Q. B. D. 107, C. A. 

227. .) — [It- is] one of tlie most 

common propositions of tlie common l.iw that 
you may w'aive tin* toi't by claiming from tiu* 
wrongdoer the juocei'ds of tlie goods (AtivJN, E..1.). 
— J\r A Bankruptcy Notiui:. 11924] 2 t’h. 76; 
93 E. .1. ('ll. 197; 68 Sol. .lo. 158; [1921] B. A: 
C. E. 188; Nuh Horn. Ur A B\nkkuj’T('Y Notk e 
(No. 62 of 1924), Ex p. lTiTiTU)XiN(i ('i(KD 1 Toi;s r. 
J)p:utoi{, 131 Jj. T. 307, (’. A. 

Annotation ; — Consd. Huddersfield lino Worsteds v. Todd 

(11)2.5), i:il L, T. 82. 

228. - - Action for tort barred.] — Tlie 

Shipping Controller, purporting to art umler the 
authority of the Defence of the Jh’alm Eegulations, 
required as a condition of a licence to suppliants 
to sell one of their ships to a foreign firm that 
they should pay a percentage of the jiiu'chase- 
money to the Ministry of Shipping, &: suppliants 
paid the x>e*rcontago. On a iietition of right to 
recover back the money so iiaid : — Held : the 
imposition of the condition was illegal. At the i^ay- 
ment was not a voluntary payment. 

The main A: x>rincipal cause of action, namely, 
that against the Shipx>ing Controller for tort, 
having been barred by the general words of sect. 1 
[of the Indemnity Act, 1920, c. 48] it would be 
defeating the general purxioae of the section to 
preserve either against the Shipping Controller, 
had he retained the proeeed.s, or, as things are. 
against the (4rown an alternative remedy based 
iilion an implied contract or quasi-contract merely 
introduced by At resting on a legal fiction (Sakgant, 


Jj..r.). — B kocklebank, I/it). V. E., [1925] 1 K. B. 
52 ; 91 L. J. K. B. 26 ; 132 L. T. 166 ; 40 T. L. R. 
869 ; 69 Sol. Jo. 105 ; 16 Asp. M. D. C. 415, 0. A. ; 
rcvsfj., [1921] 1 K. Ih 647. 

Aunofatums llardie & Lune v. Ohiltoru, [1928] 

1 1^. B. 66a, Reid. Bristol Cliaimel Steumors r. H. (1924), 

,131^6. 608 Marshal Shipping Co. v. R. (1925), 

229. — — - — — — Pltf. cannot abandon 

bis claim in tort A^ still pursue bis claim for money 
bad Ar- received wTiich deiierids upon the alleged tort-. 

As regards the claim for money had A: received 
to the use of pltf. it apjiea.rs clearly from the 
allegations in the statement of claim that it is 
founded upon the tortious acts alleged to have 
been eoiniriitted by defts., A therefore if sustain- 
able at all IS a claim which falls directly within 
[Sect. 4 of Ti-ade Disputes Act, 1906 (c. 47) (liAW- 
RENl’E, ]j..).), — llAinjlE A: JjANE, L'IT), C. CiriLTERN, 
11928] 1 K. B. 663; 96 L. J. K. B. 1940; 138 
E. T. 14 ; 43 T. J,. E. 709 ; 71 Sol. .lo. 664, C. A. 

230. Extortion by government oflicial.] 

— Where an oflicial of a govt, dexiartment wrong- 
fully extorts a sum of money from a subject for 
the use of the Crown, A: the injured party waives 
the tort. 

(J)/. ; whether he ean sue th(' oflicial personally 
as for money had A: received, or whether his only 
remedy is not by petition of rigid- against the 
Crown. — M arshal Shiitinh Co. r. Board of 
Trade, [1923] 2 K. B. 313 ; 92 D. J. K. B. 901 ; 
129 I>. T. 614 ; 39 T. L. E. 415 ; 67 Sol. Jo. 639 ; 
16 Asp. M. L. C. 210, C. A. 

A nnoiatnm'i : — Consd. Hroi ldcltiuik r. H, 11!)21] 1 K, B. 

647. Reid. Brlslol Cliiimiel SUtudci’S r. J{. (i!)21), 181 

L.T.008; (i S.&W.Rv.oflivlaiid i'. JR, [1!)21] 2 K. H.4.5(). 

231. — .J — Brocklehank, JjTD. v. 

E.. No. 228, null’, 

— __ — Excessive sum paid as damages — 
Cattle damage feasant.] — See Distress, Vol. 
NVIII., p- Nos. 1845-1817. 

- & sue for work & labour — Enticing 
away apprentice.] — -See M\ster A: Si-:rv\nt, Vol. 
NN'XTV., p. 52 J:Nos. 4392. 4393. 

232. -- sue for goods sold & delivered.] — 
It. ap])ea)-ed at the trial, that after hkpey., eighty- 
five bundli's of vain, of the value of £1 14 had been 
delivered by tlie bkpt. to (h'fts., as they alleged, 
to meet an aeeomuiotlatjoii bill W'liieli they were 
about to give the bkpt. The goods WRTe accoin- 
paiued by an invoice, which stated them to be 
bought by defts. of the hkpi. i— -Held : under 
these cii-cumstances, the assignees miglit waive 
the tort, A bring as.sjoap.vd for goods sold A: 
delivered, — E us^^ell i'. Bell (1842), 19 M. Ac W. 


310 ; 152 E. E. .500. 

233. — .] — Goods w'ere delivered by the 

owners to forwarding agents to be carried by son, 
to Hull A thf'ure forwarded to a customer in 
Manchester. When tlie goods arrived at Hull the 
owners instructed the forw^arding agents not to 
deliver to the eustonier, hut the goods were never- 
theless delivered to him. The owmers there- 
upon invoieeii the goods to tlie customer Ac sued 
him A: recovered judgment for the price of goods 
sold A delivered, A then, failing to get .satisfaction, 

took proceedings m bkjicy. against him. 

The owners of the goods might have sued for 
conversion. Tliey did not do tliis. They sued for 
till' contract iiric'e alleging a, contract to sell A a 


[1921] 2 K. B. 608 ; 91 h. T. K. B. 39 ; 125 L. T. 

16.5, C. A. . 1 » a * 

— ReU AtidorHon r. Eqalbablo Assco. Roe. of 

^ llnitLl Stttt.-R (4!)26). KU L, T, 5.57 ; Dcxlers v. Hill Croat 
Gil Co. (Bradford), [1926] 1 K. B. 318, 
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Sect. 1, — Waiver. Sect. 2. Part F/.] 

234. & sue for use & occupation.] —Tres- 

pass will not lie against the occupier of land at the 
suit of the mtgee., who has never been in actual 
possession or been seised of tlio land, & has not 
obtained a judgment in ejectment, either by default 
or by verdict ; & therefore he cannot, in such case, 
waive the tort, & maintain an action of use & 
occupation. — Turner v. Cameron’s tk^ALUROOK 
Steam Coal Co. (1850), 5 Exch. 932 ; 20 F. .1. Ex. 
71 ; 10 L. T. O. S. 285 ; 165 E. It. 407. 

Avr^tations : — Apld. Noato v. Harding (1851), (i Exch. .'J49. 
Retd. Phillips V. Homfray (1883), 24 Cb. D. 439. Mentd. 
Blatchford v. Cole (1858), 5 Jtir. N. S. 412 ; Harrison v. 
Blackburn (18C4), 10 Jur. N. S. 1131 ; Wallis v. Hands, 
[1893] 2 Ch. 75. 

235. Right confined to private persons.] — 

The It. canal being a public highway Ar tlie 
abstraction of water being a wrong against the 
ublic & against other carriers upon the canal 
esides pltfs., & pltfs. having imxjosed upon them 
statutory obligations in respect of whicli they 
were bound to make use of the water for certain 
purposes, they were not in the jiosition of juivate 
ownei-s of property who had been wrongfully 
deprived of their property, & they could not there- 
fore elect to affirm the acts of defts. which were 
illegal not only against themselves but again-st the 
public, <Sc take profits in lieu of damages 
(Byrne, .1.). — Manchester Shir (’anal (^o. r. 
Kochdale Canal Co. (1899), 81 L. 'T. 472 ; on 
appeal, sub nom. Rochdale C.\nal Co. v. Man- 
chester Ship Canal Co. (1901), 85 F. T. .585, 
H. F. 

Anrudatuoia .— Befd. Wodncsbuiy Corpii. r. liOdtre IIoIvh 

Collery Co., [1907] 1 K. B. 78. Mentd. Ncaveinon v. 

I’eterboroujffh 11. 1). C. (1902), 8G L. T. 738. 

236. What constitutes waiver.] — A. having lo.st 
a £20 bank note, it was found by B., who took it 
to C. to get it changed, & C. changed it accord- 
ingly. B., being afterwards taken up on a charge 
of stealing the note, gave A. £7 as part of the 
change. In an action of trover brought by A. 
against C. to recover the value of the note : — 
Jleld : the action was maintainable, & the accept- 
ance of part did not atfinn the act of B. or waive 
the tort, but it only went in diminution of the 
damages. — Burn v. Morris (1834), 2 Or. & M. 
579 ; 4 Tyr. 485 ; 3 F. J. Ex. 193 ; 149 E. IF 891. 

Annolatiom : — CoDSd. Valpy v. Sanders (1848), 5 C. B. 886 ; 

Rice V. Heed, [1900] I Q. B. 54. 

237. .] — The trustee of a bki)t.’K estate 

applied, under Bkpey. Act, 1809 (c. 71), s. 72, 
to the Ct. of Bkpey. to declai'c a bill of sale, made 
by the bkpt. previously to liis bkpey., fraudulent 
& void as against himself as trustee, & to order the 
assignee under the bill of sale, who liad previously 
to the hkpey. sold tiie goods comprised therein, to 
pay over the proceeds of the sale to hims<“lf as 
such trustee. The Ct. of Bkpey. having made 
the order prayed for, & the assignee having 
accordingly jiaid over the xiroceeds of the sale : — 
Held : the trustee could not afterwards bring an 


action of trover against the assignee under the 
bill of sale to recover the difference between the 
value of the goods & the amount realised by the 
sale, inasmuch as by the proceedings in bkpey. 
to recover the proceeds of the sale he had affirmed 
such sale &; waived the tort. — Smith v. Baker 
( 1873), L. K. 8 C. P. 350 j 42 L. J. C. P. 165 ; 
28 L. T. 637 ; 37 J. P. 667. 

Annotationa : — Consd. Roe v. Mutual Loan Fund (1887), 19 
Q. B. D. 347. Apld. Rloe v. Hood, [1900] 1 Q. B. 64. 
Consd. Oondttl V. Mabor (1906), 94 L. T. 158 : He Wilson. 
[1916] 1 K. B. 382 ; Edwards r. Motor Union Insco., [1922] 
2 K, B. 219 ; He Bonkrupitjy Notioo, [1024] 2 Ch. 76. 
Reid. Hudderafleld Fine Worsteds v. Todd (1925), 134 
L. T. 82. Mentd. Morcor e. Vans Colina (1897), 4 Mans. 
363 ; llavls v. Potrlc (1905), 93 L. T. 511. 

238. .] — De Bussche v. Alt, No. 216, ante. 

239. Effect of waiver — Loss of right of action In 
tort.] — ’Phe assignees of a bkpt. having once 
affirmed the acts of a person who wrongfvilly sold 
the property of the bkpt., cannot afterwards 
treat him as a wrongdoer, & maintain trover.— - 
Brewer r. Sparrow (1827), 7 B. & C. 310; I 
Man. & Rv. K. B. 2 ; 6 F. J. O. S. K. B. 1 ; 108 

E. 11. 739. 

Annotations' — Distd. Burn v. Morris (1834), 4 Tyr. 485. 
Consd. Valpy v. Zanders (1848), 5 C. B. 886. Refd. 
Lindon t>. Shari) (1843), 6 Man. & G. 895 ; Lythfiroe v. 
Vernon (1860), 5 H. & N. 180. 

240. — — .] — If the owner of goods, after 

a tortious sale of them, waives the conversion 
claims the xuDceeds of the sale, part of which are 
l)aid to him, ho cannot afterwards treat the seller 
as a wrongdoer & maintain trover against him. — 
Lythude V. Vernon (1860), 6 U. tt N. 180; 29 

F. .7. Ex. 164 ; 157 E. R. 1148. 

241. Loss of right to prove by partnership 

estate against separate estate.] — Proof cannot bo 
made by the joint estate against the separate 
estate, except in < ho case of afraudulent abstraction 
fi'orn the joint funds by one of the partners ; & 
not then, if there has been any waiver of the 
tortious act by the other partner, so as to reduce 
it to a matter of contract . — He Mauki-inzik <te 
Arbotp, iiV p. Turner (1833), 4 Dcac. & Ch. 169 ; 

1 Mont. tV A. 54, (’t. of R. ; on appeal, 1 Mont. & A. 
357, F. C. 

Annotation : — Retd. He HiKBiiiflon & Doano, Kx p. nind« 
(1849), 14 L. T. (). S. 419. 

Election to sue In tort .] — See Contiuct, Vol. 
XII., p. 562, Nos. 4078, 4079. 


Sect. 2.--CONSENT. 

242. Leave & licence.] — Anon. (1709), 2 Bq. 
Cas. Abr. 522 ; 22 E. K. 441. 

Arnwlatinns : — Befd. WilllauiB V. Joreoy (1841), Cr. & Ph. 
91 , McManus v. Cooke (1887), 35 Ch. D. 681. 

Volenti non fit Injuria.] — See Neolioence, Vol. 
XXXVI., pp. 92-98, Nos. 608-653. 

Claims under Employers* Liability Act.] — 

See Master Servant, Vol. XXXIV., pii. 232 
233, Nos, 1073-1982. 


Part VI. — Conflict of Laws. 

See Conflict of Laws, Vol. XI., pp. 409-413. 


S34i. 


ave for vac dt occupaiion.] — Parker v. England (1856), 8 N. B. R. (3 All.) 340. — CAN. 
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TOTAL LOSS. 

See Insitrance; SitrppiNO and Navigation. 


TOW. 

See SiiTPriNG and Navigation. 


TOWAGE. 

See Admiralty ; Siiitping and Navigation. 


TOWING PATHS. 


See Highways, Streets, 


AND Bridges ; 


Waters and Watercourses. 


TOWN CLERK. 

See Local Government. 


TOWN COUNCIL. 

See Local Government. • 
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TOWN PLANNING. 

See Public Health and Local Administration. 


TRACTION ENGINE. 

See Highways, Streets, akd Bridcjes ; Street and Aerial Traffic. 
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